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THE  Utility  of  a  Dictionary,  containing  not  only  a  Definition  and  Ex- 
planation of  the  Terms  ufed  in  the  Science  of  the  English  Law,  but  alfo 
a  general  Summary  of  the  Theory  and  Practice  of  the  Law  itfelf,  having  been  fc 
fully  evinced  by  the  fuccefs  of  Ten  Editions  of  the  Work  on  which  the  Volumes  here 
prefentcd  to  the  Reader  are  founded  \  any  obfervations  upon  that  fubject  would  be 
fnperfluous  : — Something,  however,  is  rcquifttc  to  introduce  the  following  Sheets  ;  as 
due  both  to  the  Proprietors  and  the  Editor  of  this  General  Law-Diflionary  \  which  is 
offered  to  the  attention  and  patronage,  not  only  of  The  Profession,  but  of  All 
who  wifh  to  obtain  a  knowledge  of  the  Duties  impofed  upon  them,  and  the  Rights 
fecured  to  them,  by  the  Laws  of  their  Country. 

It  is  now  more  than  Four  Years  fince  the  Proprietors  of  Jacob's  Lazv-Dicliwwry 
(the  la  ft  Edition  of  which  was  published  in  the  year  17  8  2)  applied  to  the  picfent 
Editor,  to  prepare  the  Work,  for  republication.  This  he  very  cheerfully  undertook  ; 
imagining  at  firfl  that  nothing  more  could  be  required  than  to  employ  his  attention  on 
fuch  Statutes  and  Reports  as  the  courfe  of  time  bad  produced  fmce  that  Edition  : 
Little  aware  that  a  thorough  Revifal  of  the  whole  had  become  abfolutely  nereilary, 
from  the  numerous  Improvements  in  our  Law  ;  which  had  by  no  means  been  fuffi- 
cieruly  attended  to,  either  in  that,  or  even  in  the  preceding  Edition. 

A  Cursory  Ferl-al  of  Jiicobh  Dictionary  foon  convinced  the  Writer,  that,  to 
render  the  Work  really  utefui  to  the  Profeflion  and  the  Public,  in  the  prelem  State 
of  the  Law,  much  Labour,  Time,  and  Study  mufl  be  employed  ;  that  unremitting 
Diligence  alone  could  colieft  and  digeft  the  materials  for  fuch  a  Compilation; 
and  that,  flrictly  keeping  in  view  Jacob's  original  Plan,  it  would  demand  fomc  Judg- 
ment fo  to  arrange,  Amplify,  and  methodize  the  Information  obtained,  as  to  preferve 
the  general  Characler  of  the  Work^  and  yet  to  imroduee  every  proper  Correction 
md  Improvement. 


To 


PREFACE. 


To  this  Task  then  he  ferioufly  applied  himfclf. — He  firfl.  carefully  examined  the 
Text,  as  it  flood  in  the  Tenth  Edition.  —  Here  he  found  much  found  Learning  on  the 
Origin  and  Antiquity  of  our  Law,  defaced  with  unlkilful  Interpolations  :  Innumer- 
able Statutes,  long  repealed,  detailed  at  large  as  Exifting  Laws  *  :  The  other  Statutes 
quoted  throughout  the  Work,  (by  continued  errors  of  the  Prefs  through  various  Edi- 
tions,) incorre&ly  cited  :  Except  in  fome  few  inftances,  a  want  of  Method,  and  Po- 
verty of  Language,  pervading  the  whole  body  of  the  Work  :  And  the  Improvements 
of  our  Law,  during  the  laft:  Thirty  Years  and  more,  either  wholly  palled  over,  or  very 
fupcrficially  noticed. 

His  next  Step,  therefore,  was  to  correct  the  Errors  which  appeared. — Solely  to 
perform  this  was  a  long  and  tedious  labour  :  Every  Statute  quoted  has  been  ex- 
amined ;  and  it  is  by  no  means  an  exaggeration  to  fay,  that  many  thoufand  Errors, 
in  this  particular  alone,  have  been  detected  and  amended. — To  erafe  whatever  was 
hiperfeded  or  contradicted  by  modern  Laws  or  Determinations,  was  next  requifue : 
And,  when  thus  much  was  performed,  a  vaft  void  remained,  to  be  filled  up  with  a 
Summary  of  the  State  of  the  Law,  as  at  prefent  exifting. 

In  many  Instances,  where  the  Law  relative  to  one  Subject  was  Scattered  through 
the  Book,  the  whole  has  been  brought  together  under  a  fmgle  Title,  confolidated, 
re-arranged,  and  enlarged  ;  and  the  proper  References  made  from  Title  to  Title  f. 
In  fome  few  others,  it  was  found  convenient  to  remove  the  whole  of  a  Title, 
as  it  Hood  in  the  former  Work ;  and  to  fupply  its  place  by  a  New  Abridgment 
•  :  the  Law  on  that  particular  Subject  J. — In  no  cafe,  however,  has  any  alteration  been 
made,  without  mature  confideration,  and  a  fincere  wiili  for  the  Improvement  of  the 
Work,  and  the  Inftruction  of  the  Reader. 

In  the  next  place,  The  Editor  confidcred  himfelf  called  upon  to  introduce 
many  New  Titles  \  fome  on  the  Origin  and  Antiquity  of  our  Law  §  ;  and  feveral 
connected  with  the  Commercial  Concerns  of  the  Country  ||  ;  which  had  for  the  mod 
part  been  entirely  omitted,  or  at  belt  very  flightly  referred  to,  by  Jacob  or  his  Con- 
tinuators. — Thefe  Additions,  it  is  believed,  do  not  make  lefs  than  One  Fourth  Part  of 
the  prefent  Volumes. 

•  Titles  Highways,  Turnpikes;  and  others. 

f  Award,  Arbitration  ;—Hom  ici  de.  Murder,  Manslaughter; — Executor,  Ad- 
ministrator;— Advowson,  Presentation,  Usurpation  ;  and  very  many  others. 
I  Bankrupt,  Bii/l  op  Exchance,  Highways,  Wills,  Sec. 

$  Tenures,  &c.  II  East  India  Company,  Navigation-Acts,  Insurance,  See,  Sec. 
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To  enable  himself  to  perfect  the  Plan  which  his  Mind  foon  formed,  in  the 
order  above  Mated,  The  Editor  has  applied  to  all  fuch  Publications  as  fecmed  more 
immediately  adapted  to  his  purpofe. 

The  Statutes  have  been  perufed  with  peculiar  care  and  diligence :  Almoft  all 
w  hich  are  material,  even  to  the  end  of  the  Seffion  of  Parliament  in  1796,  are  intro- 
duced ;  and  throughout  rhe  Work,  it  is  believed,  that  none  are  omitted  to  be  noticed 
which  palled  before  the  Tbirty-tkird  year  of  the  prefent  Reign.  The  long  time  which 
the  Dictionary  has  taken  in  going  through  the  Profs,  has  therefore,  it  is  hoped,  on  the 
whole,  operated  rather  to  the  benefit  than  the  prejudice  of  All  who  may  have  occaiion 
to  confult  it. 

To  the  excellent  Series  of  modern  Term-Reports  in  the  Courts  of  Wcftminfter* 
Hall,  which  have  appeared  within  the  laft  ten  years: — To  the  various  new  Editions 
of  former  Reports,  and  other  Law-Books  of  long-eftablifhed  reputation ;  in  alluding 
to  which,  it  would  be  injuflicc  not  to  particularife  The  Coh  upon  Littleton^  Fcere 
William**  Reports?  and  Hawkins*!  Pleas  of  the  Crown  : — Together  with  many  other 
fmaller  Volumes  well  deferring  notice,  as  including  Syftems  of  particular  branches  of 
the  Law  — To  all  ihefe  rccourfe  has  been  ha  J  \  and  the  Information  contained  in 
them  has  been  applied  to  the  prefent  purpofe,  with  a  care  and  attention  which,  the 
Editor  trulls,  have  not  been  totally  fruitlefs* 

But,  above  all,  The  Commentaries  of  the  learned  Blatkftonc  have  been  fully 
and  freely  applied  to,  and  the  moft  material  parts  of  them  adopted  ;  fometirnes 
abridged;  but  more  frequently  enlarged  by  Additions  from  the  various  fources  above 
alluded  to.  The  Edition  laft  publiihed  has  been  ufed,  whenever  the  Term  of  its 
publication  allowed  ;  and  many  of  the  new  Notes  there  introduced  have  been  added 
to  the  mafs  of  modern  intelligence  here  prefented  to  the  Reader. 

Whenever,  in  confulting  any  of  the  above  Authorities,  the  Writer  of  this  had 
occafion  to  queftion  or  differ  from  the  pofitions  there  laid  down,  he  intended  to  ftate 
his  duTent,  with  modefty  and  candour. — To  Error  every  Author  is  liable — Opere  m 
tango  fas  eft.  Many  miftakes  have  been  filently  correfted  in  q!1  the  Books  confultcd 
on  this  occaiion.  The  Editor  feeks  only  that  Indulgence  which  he  has  bellowed,  with 
a  liberality  more  unbounded  than  can  well  be  imagined. 
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Systematical  Rules,  and  i heir  Exceptions,  feem  in  general  of  more  confequence 
than  a  multiplied  variety  of  Cafes  :  Rules  give  the  eflect  of  Cafes,  without  the  tediouf- 
nefs  of  their  detail,  h  has  been  fiiid  by  a  very  eminent  Lawyer,  "  That  precedents 
are  frequently  rather  apt  to  confound  5  that  every  Cafe  has  its  own  peculiar  circum- 
(tances,  and  therefore  ought  to  Hand  on  its  own  bottom."  On  this  Maxim  chiefly 
are  all  the  Additions  to  [he  Work  compiled,  and  the  whole  re-digefled :  The 
Deviations  from  it,  where  they  fUll  occur,  have  frequently  arifen,  rather  from  a  de- 
ference to  the  names  of  former  Editors,  and  from  a  defire  of  not  making  alterations 
which  might  be  thought  merely  capricious,  than  from  a  conviction  of  the  neccflity  or 
propriety  of  fuch  a  mode  of  Compilation* 

The  Principle  therefore  of  this  Dictionary,  thus  enlarged  and  improved,  is,  to 
convey  to  the  Uninformed  a  competent  general  Knowledge  of  every  fubject  connected 
with  the  Law,  Trade,  and  Government,  of  thefe  Kingdoms:  To  lTtow  the 
Origin,  Foundation,  Progrefs,  and  prefent  State  of  our  Policy  and  Jurisprudence. 
—Information  of  this  nature  mult  interefl:  every  Man  of  liberal  Education,  in  what- 
ever fphere  :  To  Magiftratc^  whether  fuperior  or  fubordinate,  it  will  be  round  parti- 
cularly  ufeful :  By  Ltr^yt'rs  k  will,  doubt  lefs,  be  applied  to,  m  a  Digdt  of  Learning 
prcvioufly  obtained  ;  and  an  Index  to  further  Inquiries  on  the  Theory  and  Practice 
of  our  Law,  in  all  its  various  branches. 

In  endeavouring  to  complete  an  Undertaking  of  fuch  length  and  importance, 
The  Editor  is  fully  confeious  that  many  Errors  and  Inadvertencies  mufl,  even  yet,  have 
cfcaped  j  —  OmiJTions,  he  hopes,  there  are  now  but  few  ; — and  for  the  Inconfiftencies 
which  muft  inevitably  appear,  he  relies  for  pardon  on  the  good  fenfe  of  all  who  are 
competent  to  judge  on  a  Work  fo  multifarious  and  cxtenlive. 

It  was  impofhblj  to  enter  into  the  great  variety  of  Subjects  contained  in  thefe 
Volumes,  without  being  occafionally  led  into  obfervations,  which  apply  rather  to  the 
Syftera  of  Politics,  and  the  general  Theory  of  Government,  than  to  the  confined 
(^ueftjon  of  Law  :  This  Licence  was  neceflarily  taken  by  former  Editors  of  Jacob  -t 
and  was  ufed,  to  fome  extent,  by  Cowel  in  his  Interpreter* 

The  true  Interest  of  Nations  would  beft  be  confuted  by  preferring  the  great- 
eft  Harmony  between  thofe,  whom  it  feems  to  be  the  bufmefs  and  the  pleafure  of 
political  (at  leaft  of  party)  Writers, — "  more  Jlitdlom  ta  divide  than  to  unite" — 
to  fet  at  variance.  Government  has  no  Rights,  and  the  People  have  no  Duties, 
mconfiftem  with  the  true  welfare  of  each  other ;  The  reciprocal  conditions  of  their 
5  Friendship 


PREFACE. 


Fiiendfhlp  and  Security  may  be  comprifed  in  two  words— PROTECTION 
and  OBEDIENCE.  It  has  been  the  con  ft  ant  wifh  or  The  Editor,  in  compiling  the 
following  Sheets,  to  place  in  the  ftrongdl  light  every  Argument  and  Decifion  which 
may  tend  to  fhow,  what  care  the  Laws  and  Conftitution  of  Great  Britain  have  pro- 
greflivdy  taken  to  enforce  both  thofe  Principles,  and  to  guard  Britons  againft  the  fatal 
confluences  which  mull  attend  a  violation  of  either. 

The  Indulgence  of  the  Reader  is  yet  a  little  longer  requeued,  to  a  few  words, 
which  The  Ediior  hopes  to  be  excufed  for  dating,  refpe&ing  Htmfclf* 

Anxious,  from  very  early  youth,  to  become  a  Member  of  the  Profeflion  to  which 
he  has  the  honour  to  belong,  it  was  his  misfortune  to  be  compelled,  by  certain  un- 
toward circumftances,  to  enter  into  that  Profeflion,  and  into  Life,  prematurely ;  with* 
out  either  Education  or  Experience,  fufficient  to  enable  him  to  perform  the  Duties 
impofed  upon  him  by  fuch  a  fvtuarion.  He  very  foon  perceived  his  deficiencies,  and 
endeavoured  to  fupply  them  by  diligent  ftudy  and  obfervatiom  A  few  years  brought 
him  near  the  point  at  which  he  aimed  ;  But  at  the  moment  when  aJMance  was  moft 
wanted,  he  was  difappointed  of  receiving  \\\  through  his  own  neglect,  in  omitting  to 
apply  to  thofe  who  were  really  capable  and  defirous  to  have  afforded  it.  He  retired, 
for  awhile,  from  his  public  practice  at  the  Bar  ;  and  betook  himfelf  to  more  fiient,  but 
not  lefs  laudable,  Employments*  He  found  Friends  \ — where  indeed  he  leaft  expected 
them  !  He  has  fince  fucceeded  in  life  beyond  his  merits — almoft  beyond  his  hopes. 
His  former  Literary  Efforts  have  not  been  thought  wholly  unworthy  approbation  ;  on 
the  prefent  he  refls  with  fomewhat  more  confidence,  though  with  no  fmall  portion  of 
fear;  fince  his  future  fate  and  puTfuits  may  depend  on  its  fuccefs.  On  the  Candour 
of  Tije  Public  (more  particularly  of  The  Profession)  he  relies  ;  and  whether  he 
Jhall  retain  the  Pen,  or  refume  the  Gown,  in  public  or  in  private,  it  (hall  be  his  unceaf- 
ing  ftudy  to  deferve  that  Encouragement,  which  feldom  fails  to  await  on  well-meam 
Endeavours,  and  honourable  Exertions, 


DoCTORs'-CoMMONSj 

Jan.  2$  1797. 
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Jfootorn  iUto  Btcttonatp ; 


CONTAINING 

The  PRESENT  STATE  of  the  LAW  in  THEORY  and  PRACTICE; 
With  a  DEFINITION  of  its  TERMS;  and  the 
HISTORY  of  its  RISE  and  PROGRESS. 


ABA 

AB,  From  the  word  tbbet,  in  the  begin ntng  of  the 
name  of  any  place,  thaw*  that  probably  it  once 
belonged  to  fame  abbej  \  or  that  an  abbey  was  founded 
there,  j&lwnt. 

ABACO  V.  A  cap  of  (Lite  wrought  up  in  the  form  of 
two  crowns  ;  worn  by  Our  ancient  Britiih  kings. 
^f.  1463:  SpflmJV'J. 

ABACTORS,  ebafarts,  at>  iti!^/).]  Stealer!  and 
drivers  away  of  cattle  £j  bt-rJji  or  in  great  numbers. 

(:-.::■■  K 

ABACUS.  Arhhmetiek :  from  the  abaca/,  or  tabic 
flawed  with  dull,  on  which  the  ancients  made  thzir  C&UrjtC- 
ters  and  figures,  Csxrl:  Du  F>ef*t.  Hence 

A3AC1STA.  An  Arithmetician.  Cw&th 

A A  N    l .  M,   a '  t  /'w.  r,w.]    Any  thing  fequeflered, 
profcribed  or  abandoned.    AbwhH,  i.  e.  t!a 
ruijti  \  a  thing  banned  or  denounced  as  forfeited  and 
lorti  from  whence,  to  abandon,  defers  or  forfafce  as  loft 
ami  ennrr.    See  Title  firfmavee* 

AIsARNAR::,  from  Sax.  Jti*tiaa.)To  difcover  and 
dii'clofc  to  a  magtrtratc  any  fecret  crime.  Leg,  CotttttJ^ 
€.  J  04.. 

ABATAMENTUM.  An  entry  by  rtttCrjwlittOQ. 
1  fa/t+  377.    Sec  the  fuLceeding  articles, 

TO  AB  ATi:,  from  the  fir.  Abating  To  proftrate, 
bicak  down,  or  dellroy  ;  and  in  law  to  akf  a  call'e  or 
fort  is,  to  bc.it  it  down.  014  N<;t.  Br,  45  :  Sfttt,  Wtjim. 
t.  1. 17,  Abattff  wiijou,  to  ruin  or  call  down  a  hoyfe, 
and  level  it  with  the  ground ;  fo  /a  tfAflfr  ii  isui/emcr  is  to 
deltroyT  remove,  or  put  an  end  to  it. 

To  abaft  a  lurht  is  to  defeat  or  overthrow  it,  by  mow- 
ing Tome  error  or  exception.  Brit*  f.48. — In  the  fbuute 
tk  cwtianfiw  fc*jft\t:$i  it  is  faid  the  writ  mall  be  abated  ; 
i  e,  di  fabled  and  overthrown.  Star.  34  E.  y.ji*  1.— So 
jr  i-  iiw  I  .in  appeal  Ji:.ill  ab/tu.  and  Lv;  defeated  by  reifon 
of  covin  or  deceit.  Staumtf.  P.  C,  1 48. —  And  the 
joftices  fliall  taufc  the  faid  writ  to  be  ahattd  and  quafhed. 
Stat.  1 1  //,  6.  c.  z. 

The  word  abate*  is  a1. To  wfed  in  contradistinction  to 
JijfAf*  \  foJ"  as  he  that  puts  a  ptribn  oat  of  polTeJiion  of 

Vol.  t. 
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his  houfe,  land,  ~<tt.  is  faid  to  dilleifc ;  fo  he  that  Heps  in 
between  the  former  pofTciTbr,  and  h'u  heir,  ii  faid  to 
nbittt\  he  is  caJled  an  abater*  and  this  ail  of  intrufiati 
or  intcrpofition  is  termed  an  abatement,.  \  Irtji.  tjj  a: 
K:*™.  1  73  :  OU  Nat,  B,\  91,  1  jc. 

ABA  I  EM KN  F.  hor  itsleajl  ufual  meanings  fee  the 
two  preceding  article;. 

In  its  prefent  molt  general  fortification  it  relates  to 
writs  or  plaints ;  and  means,  the  quafhing  or  destroying 
the  plaintiffs  writ  or  plaint. 

A  Plra  in  Matemttit  is,  a  p tea  pet  in  by  the  defendant, 
in  which  he  Jbcws  caufe  to  the  court  why  he  mould  not 
be  impleaded  or  fued  j  or  if  imp  leaded,  nor  in  the  manner 
and  form  he  then  is  ;  therefore  praying  that  the  i\rit  or 
plaint  may  abate ;  that  is,  that  the  fuit  of  the  plain tifT 
may  for  that  ttmc  ceafe.  t  hifi  1 34  by  F.faB. 
115;  GW:  G1/6.  K  C.  P.  IS6  :  TomaULey 

On  thii  fubjeil  mall  be  confide  red 
1    T(>t  'Jar /out  Pieas  in  AtmUmtxi. 
t   To  the  juxifdiclioo  of  the  Conn, 
To  the  Pcrfcm  ol  the  Plaintiff. 

L  Excommunication. 

Attaint;  and  other  Pleas  in  Abatcmenc, 

3.  To  the  Pexfon  of  the  Defendant. 

a.  Privilege. 

b.  Mifnomer* 

c.  Addition, 

4.  To  the  Writ  and  A&iod. 

5.  To  the  Count  or  Declaration. 

6.  On  Account  of;      The  Demife  of  the  King. 
b.  The  Marriage  1    -  ,  _ 

c  The  Death  Parties. 

IL  Tie  Time  fxtf  Matter  «/'p(eoti!»g  in  Abatement -t  s>iJ 
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B  J,  1. 


ABATEMENT  I.  i. — 2. f. 


I,  I.  The  courts  of  Wtftmiajler  have  a  fupennten- 
dancy  over  all  other  courts,  and  may,  if  they  exceed 
their  jurifdic~Uon,  reftrain  them  by  prohibition  ;  or,  if 
their  proceedings  are  erroneous,  may  reclify  them  by 
writs  of  error  and  frdfe  judgment  -  Nothing  (hall  be 
intended  within  the  jurifcli&ion  of  an  inferior  court, 
but  what  is  exprefsly  alleged  ;  To  that  where  an  nttion 
on  promife  is  brought  in  fuch  inferior  court,  not  only 
the  promife,  but  the  confidcration  of  it  (r.  e.  the  whole 
caufe  of  aftion)  muil  be  alleged  to  arifl-  within  that 
jurifdi&ion  ;  fuch  inferior  court*  being  confined  in 
their  original  creation,  to  caufes  etrijiitg  within  the  cx- 
pvefs  limits  of  their  jurifdiciion  ;  and  therefore  if  a  debtor 
who  has  contracted  a  debt  out  of  fuch  limited  juri/dic- 
tion,  comes  within  it,  yet  he  cannot  be  fued  there  for 
fuch  debt. 

There  are  no  pleas  to  the  jurifdiclion  of  the  courts 
at  tfe/imin/ler  in  tranutcry  anions,  unlcfs  die  plaintiff 
fay  his  declaration  fhews  that  the  caufe  of  action  accrued 
within  n  county  palatine,  or  it  be  between  rhe  fcholars 
of 'Oxfaii,  or  Cnm&ru-.'gt.  4  Fnjft  213  :  I  Siif,  103* 

There  is  a  difference  between  a  franc  hi  fe  to  demand 
COnufance,  and  a  franc htfe  ut;  breve  tlctnim  regit  ttctt  eur~ 
rit.  For  in  the  firffc  cafe  the  tenant  or  defendant  IbaN 
not  plead  it,  bat  the  lord  of  the  fr.inchife  mull  demand  » 
ccnufancc;  but  in  the  other  c:ife  the  defendant  mull 
plead  it  to  the  writ.  4  Injl.  234.  See  Titles,  Fra*dbifet 
Ccttufanei,  County  Palatini* 

Where  a  franchife,  either  by  letters  patent  or  prefcrip- 
tion,  hath  a  privilege  of  holding  picas  within  their  jurif- 
diclion,  if  the  courts  at  Wejlminjltr  intrench  on  their  pri- 
vileges, they  muft  demand  conufance  ;  that  is,  defirc  that 
the  caufe  may  be  determined  before  them ;  for  the  de- 
fendant cannot  plead  it  to  the  jurifdi&ion.  And  the 
reafon  is,  becaufe  when  a  defendant  is  arretted  by  the 
king's  writ,  within  a  jurifdiftion  where  the  king's  writ 
doth  not  run,  he  is  not  legally  convened,  and  therefore 
he  may  plead  it  to  the  jurifdiftion  j  but  the  creating  ^  nc:v  ] 
frotttbift  docs  not  hinder  the  king's  writ  from  running  I 
rhere  a*  before,  but  only  grants  jurifdLflion  to  the  lord 
of  the  liberty.    Bixoa't  Jbr.  tit.  Cmrt>.  (D»j«)  * 

If  the  court  lias  not  a  general  junfdjfiion  of  the  fub- 
jtfcl,  the  defendant  mttfl  pkud  to  the  juriidiclion,  for  he 
cannot  take  advantage  of  u  on  the  general  iffue.  And 
in  every  plea  to  the  jurifdiclion  another  jurifdicUon  mult 
be  itated,  C™/.  172, 

The  pleas  to  the  jurifdiclion,  arc  either  that  the  caufe 
of  action,  or  the  pcrfon  of  the  partyt  is  not  the  object  of 
the  jurifdiction  of  the  court;  of  theftrft  fort  are  pleas 
that  the  land  is  held  in  Aztthnt  ilemtfnef  or  that  the  caufe 
of  aflion  aroJe  in  the  County  Paint  ine^  or  within  the 
Cixque  Per/}*  or  other  inferiour  courts,  having  peculiar 
local  jurifdi&ion.  Of  the  latter  fort  is  the  plea  of  Privi- 
lege i  but  which  is  generally  confidercd  rather  as  a  plea  to 
the  perfon  of  the  defendant.  Sec  this  Dictionary  under 
thofe  titles;  and  /<y?»  bivifion  3.  at  of  the  prefciit  head. 

z.  ei,  Ouriswjry  may  be  pleaded  in  abatement,,  becaufe 
the  p Saint ifr  having  refuted  to  appear  to  the  procefs  of 
the  law,  thereby  lofes  its  protection  ;  but  this  is  only 
2  difability  till  the  outlawry  is  reverted,  or  till  he  has 
obtained  a  charter  of  pardon.  1  Injl.  128:  Lit.  §  107  : 
&y.  23,  212 ;  JjJ*  49  :  Br.  N<fTtai>iiityi  25. 

Tkw  difability  is  oi.ly  plezdable  when  the  plaintiff 
fjti  ia  hi)  oswK  fit&t  ~t  for  it  he  fucs  in  Gttter  droit  as  exe- 


cutor or  ad  m  in  ill ra  tor,  or  as  mayor  with  his  conimonaJiy, 
outlawry  mail  not  di fable  him ;  becaufe  the  perfon  or 
body  whom  he  rcprefentj  has  the  privilege  of  the  Jaw* 
When  the  plaintiff  brings  a  writ  of  error  to  reverfe  an 
outlawry,  the  outlawry  in  that  fuit  or  in  any  other  mall 
not  difable  him.  The  outlawry  itfelf  mull  not  be  an 
objection,  for  that  would  be  exctptio  tjttftkm  jrW  &}its 
pttitur  ttijfolniio  \  and  if  a  man  were  outlawed  at  federal 
men's  ,uits,  and  one  Jhould  be  a  bar  to  another,  he 
could  never  reverfe  any  of  them,  t  !*tji.  izSJ  :  De/I.  Plec 

396,7-         .        .  , 

When  outlawry  is  pleaded  in  abatement,  the  plaintiff 
fhall  not  reply  that  the  outlawry  is  erroneous,  for  it  is 
good  ult  rcverfed.  1  JLttfv.'.  36, 

As  to  the  lime  and  manner  of  pleading  outlawry,  fee 
port,  under  Divjfion  U,  of  this  title  Abattmmt. 

Outlawry  in  a  county  palatine  cannot  be  pleaded  in 
any  of  the  courts  of  t  far  the  plaintiff'  is  only 

on  fled  of  his  law  with:*  that  jwfJifllm.  tiilb.  HijL  C. 
P.  200:  Fits.  Ctrett.  233,  It  has  been  fuggefled,  but 
furely  without  reafon,  that  outlawry,  in  the  county  paJa* 
tine  of  LattciTfltr.  may  be  pleaded  in  the  courts  of  ff\>-- 
niinjhy ;  becaufe  that  county  was  erected  by  aft  of  parli- 
ament in  the  time  of  E,  3  ;  whereas  thofe  of  Chtjtcr  and 
Durban  arc  by  preJtription .  1  z  £T  4+  x  6  :  Dvtl.  Plaz.  396. 

b.  A  perlbn  exetmmuueateJ  is  difabted  to  do  any  judi- 
cial act ;  as  to  profecute  any  action  at  law  ;  (tho^  he  may 
be  fued;)  be  a  wUncfs,  :j c. 

ExeaoitmotUaticn  h  a  good  plea  even  to  an  executor  cr 
ad  mini  lira  tor,  irro*  they  fuc  aufn-  droit  \  for  an  excom- 
municated per  Ion  is  excluded  from  the  body  of"  the 
ck  jivri,  ;:ti..J  i>  incap.ible  to  lay  out  the  goods  ot  the  cle- 
ceafed  to  pious  ufc*;  alfo  it  \%  one  of  the  effecls  of  cx- 
commuiticaiton,  that  he  cannot  he  a  profecutor  or  attorney 
for  any  other  perfon,  and  therefore  cannot  reprefent  the 
deceafed.  i  fxji.  134:  43  E.  3-  13  :  TbJ.  i  u 

But  in  an  action  brought  by  officer  *  with  tlieir  cor- 
poration, the  defendant  fhall  not  plead  excommuni- 
cation in  the  officers  ;  becaufe  a  corporation  cannot  be 
excommunicated  as  fuch  ;  and  they  i'ac  and  anfwer  by 
attorney-  TWi,  It:  30^.3.4:  1  ftt£\  [34:  4/^.340. 

Excommunication  is  no  plea  in  a  y^/  t^m  action  ;  the 
flatnte  giving  the  informer  ability  t#i"ue.   iz  O*  6i  + 

When  excommunication  U  pleaded  in  the  plaintiif,  he 
mail  not  reply  that  he  has  appealed  from  the  lenience  j; 
for  it  is  in  force  until  repealed,  and  whilll  it  is  in  force 
he  cannot  appear  In  any  of  the  courts  of  juilicc ;  bur  he 
imy  reply  that  he  >s  abfoKed,  for  then  his  difabitity  b 
taken  away.  Br^  Bx&m.  3  :  3  Bulft.  72  :  ao  H>  6,  2c  t 
Rolt.zri. 

When  prohibition  is  brought  agninft  a  hi  (hop  and  he 
pleads  excommunicarioo  again  ft  the  plaintiff,  and  in  the 
excontmu nidation  there  ii  no  cau(^  tltereof  lliexvn ,  this]  \i 
not  a  good  plea ;  for  in  luch  cale  it  will  be  intended., 
that  the  excommunication  was  for  endeavouring  to  hin- 
der the  bifhop's  proceeding,  by  application  to  the  tem* 
poral  court ;  and  if  Juvh  excommunication  were  allowed, 
it  would  dcllroy  all  prohibitions.  JbtL  to,  1 1  ;  *3  £,  3. 
27  :  S  Co.  68. 

c*  Alienage  is  a  plea  in  abatement,  now  difcouraged 
and  but  feldom  ulcd  ;  the  following  however  appears 
to  be  11  ill  law  on  the  fubjetl. 

It  iy  be  pleaded  in  abatement,  in  ari  action  real, 
perfonal  or  mixed  th a?  the  demandant  or  ]  aintiJf.*  nit 

alien . 
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alien,  if  he  be  an  alien  enemy;  and  in  an  a&ion  real 
or  mixed,  that  he  is  an  alien,  though  he  be  in  amity. 
Hut  ::i  .1:1  ad  ion  perioral  it  is  no  plea  ^Is.'.1  Fac  is  an  alien 
if  he  be  in  amity.  1  /•.■/?,  [25  £t  Em.  11:  9  £.  4, 
7;  *9—  1  JJ^i*.  if+i        tit-  Denizen.    But  fee 

1  L  K  Riaym.  282, 

Where  the  defendant  pleads  that  the  plaintiff*  is  an 
alien,  in  abatement  of  the  uric,  ii  i^  triable*  where  the 
iritis  brought,  and  the  replication  muft  conclude  to 
the  county  ;  but  01  her  wife,  it  is  faid,  where  it  is  pleaded 
in  bar,  that  the  plaintiff  is  an  alien,  the  replication  muft 
conclude  wifhan  averment.    Sulk.  2:  U\ji.  e  1  Ami.  394. 

Where  the  defendant  pleaded  that  the  plaintiff  was  im 
alien,  horn  at  Rousn  in  the  kingdom  of  k  •,  within  the 
Jigeancc  of  the  king  of  franc*}  the  plain tiff  replied  that 
he  was  an  alien  friend,  born  at  Hamburg  within  the 
jigeance  of  the  Hmpcior,  and  travcrfed  that  he  was  born 
at  keturti  Htk  inclined  thac  it  was  an  ill  traverfe  and 
offered  an  ill  iffue.    &,mb.  m.    See  title  Alum. 

tt.  Attaint ;  It  may  be  pleaded  in  abatement,  that  the 
plaintiff  is  attainted  of  treafon  or  felony;  or  attainted  in 
a  pncmutr<f ;  or  that  he  hath  abjured  the  realm.  1  Inji. 
lafitf,  129      130a:  Nop.  t:  Sf*>,  155. 

Popijh  tteatfautjy  can  no  longer  be  confidered  as  plead- 
able fmcc  the  flat.  3  1  Gee.  3.  e.  32.    See  tit,  Papijl.^ 

Coverture  \  It  is  alfu  pleadable  in  abatement  to  the 
perfon  of  the  plaintiff  that  (he  is  a.  feme  cn^rrt*  1  h.fL 
132  I.  and  that  me  is  the  wife  of  the  defendant,  1  lira. 
Ertt,  63.    And  by  the  defendant  that  f|>c  i*  herfelf 

2  y^w  eevert.  Lutvi.  2 J:  Bauiei  334.  See  tit,  Bttioa 
and  Feme,  and       6,  b 

^Jolnt  jffihm  ;  Of  pleas  in  abatement  for  want  of  proper 
parties,  See  Com.  Dig.  tit  Abatement  (£>  $>:)  (F-40  Sec 
alfo  tit*  Action,  Jwniettatttst  Sec. 

A  defendant  may  plead  in  abatement  to  the  perfon  of 
the  plaintiff,  that  ;here  never  was  any  fuch  perfon  in 
TtTum  nut  tit  a.    See  CW.  Dig-      Abatement  (E.  16.) 

3.  a.  The  officers  of  each  court  enjoy  the  privilege  of 
being  fued  only  in  thole  courts  to  which  they  refpef lively 
belong  because  of  the  duty  they  are  under  of  attending 
thofe  courts,  and  It  Li  their  clients1  can  lei  mould  fu/fer  if 
they  were  drawn  to  anfwer  to  actions  in  other  courts. 
2  Mod.  297  :  Vmgb.  j  55  :  =  //.  7.2  :  2  A'*.  A&.  27  2  : 
1  La  too.  44,  639.  So  a  baron  of  the  Cinque  Parts,  ia  to 
be  impleaded  withui  cKar  jurilJiction.  Sec  Com.  Dig. 
tit.  Abatement-  (D.  3.)  and  this  Dic~h  tit,  Cinque  Forts* 

But  this  is  to  be  understood  when  the  plaintiff  Can 
have  the  fame  remedy  agatn it  the  officer  in  his  own  court, 
25  in  that  where  he  iues  him ;  for  if  money  be  attached 
in  an  attorney*;  hands  by  foreign  attachment  in  the 
fhcriff's  court  in  Lc;it/.,il  the  attorney  Hull  not  have  his 
p:  Ivikgc  j  becaufe  in  this  cale  the  pliiintiff  would  be 
remcdiJcfs.    1  Saxndt  67  j  3. 

So  if  a  writ  of  entry,  or  other  real  action  be  brought 
again  ft  an  attorney  of  the  king's  bench,  he  cannot  plead 
""3  bench  hath  not  cognizance 


pri< 


ilege;  fcr  iht 


vf  real  adions,    1  Sau/td.  67. 

So  if  an  attorney  of  tit'.  (. .r  /',•'•  >t  be  fued  in  a  cri- 
minal etpfeal,  he  lh .ill  not  have  his  privilege  ;  fur  his  own 
court  hath  not  cognizance  of  this  action.  j8  jf/,o.  29 b\ 
9  E.  4.  35:  Cri.  Cat.  5&J  :    I  Lean  1  Ht)  :  2  Leon,  t  $6. 

This  privilege*  which  the  courts  indulge  their  officer* 
with,  is  retrained  to  fuch  fuiu  only  as  they  bring  in  their 
own  right;  for  if  they  fue  or  arc  fued  as  executors  or 


ad  minifl  raters,  they  (hen  reprefent  common  perfons  and 
are  entitled  to  no  privilege.    H  b.  177. 

So  if  an  officer  of  one  court  lue  an  officer  of  another 
court,  the  defendant  I7iu.ll  not  plead  hh  privilege  ;  tor  the 
attendance  of  the  pLimirf  is  as  nccefiary  in  his  court  as 
that  of  the  defendant  in  his;  and  therefore  the  caufe  is 
legally  attached  in  the  court  where  the  plaintiff  is  an 
officer.  2  Med,  29  K :  2  Lr  v.  1 29 :  2  iio.  Ab.  275 ,  p!.  4 : 
Mar.  556. 

So  if  a  privileged  perfon  brings  a  joint  aftton,  or  if  an 
aclion  be  brought  againft  him  and  others,  he  mail  not 
have  his  privilege;  but  if  the  action  can  be  fevered  without 
doing  any  injury,  the  officer  ih^JI  have  his  privilege. 
D;  377:  Gotib.  Jo:  2  if>.  A&-  275:  2  Lev.  1  zg :  j  Vent. 
298,  9, 

An  officer  lhall  not  have  his  privilege  againft  the  king. 
Bro.  SitperJ&L  1  :  z  Ra.  Ah.  274.  But  in  a  cai  tam  aclion, 
at  the  luit  of  an  informer,  he  fhall  have  his  privilege. 
L*i,  Rrg.  7:  3  Lev.  39S  :  Lvt-v.  193. 

If  a  perfun  who  "hath  the  privilege  of  being  fued  In 
another  court,  be  in  aeluat  cttJi:Jj  of  the  marfhal  of 
K.  E.  ho  cannot  plead  his  privilege  j  but  otherwife  where 
he  is  bailed,  and  U>  only  legally  fuppofed  in  cullody. 
1  Sate,  l  ;  Carth,  390. 

The  court  of  A'r  B.  will  take  notice  of  the  privilege  of 
their  own  officers  ;  as  where  -1  JiSatst  of  the  king's  bench 
w^s  arretted  by  writ,  he  was  dlfcharged  on  common 
b.ut;  being  an  immediate  ofitccr  of  the  court  where 
his  attendance  was  abfolutely  neceffary.  Sali.  544. 
But  where  an  attorney  of  the  ecnmsn  plm:  was  fued  by 
bill  in  the  court  of  K.  B.  on  motion  for  his  beimg 
diLh-rged  the  court  denied  it  and  put  him  to  plead  his 
privilege^  1  Mod.  Eat.  2S.  See  1  ttlh.  306:  zSfod. 
Rrp.  1085. 

After  a  gevrral  imparlance  an  ofrtcer  cannot  plead  hb 
privilege,  becjufe  by  imparling  he  affirms  the  jurifdic'tion 
of  the  court,  but  after  &_/:•>■>' \A  imparlance  he  may  plead 
lib  privilege.  JRr*,  Pri v.  z  \  :  22//.  6.  6,  22,  71 :  1  Ra, 
Rep.  294:  I  Si//.  29:  2  R*.  ^*  273,  9 :  Hardr.  365  : 
1  LcttTV^  46:  I  Sulk,  j  .  And  now  the  common  practice 
is  to  ufe  a  fpedaj  imparlance.  S  ?e  further  this  Bicl.  tie. 
Privilege.  Indeed  no  plea  in  abatement  is  good  after  a 
ge  n  r ral  i  m  parlan  ce.    4  je+nt  Rep*  227, 

h.  $j:finf>;a\  is  the  uling  one  name  for  another,  the  mif- 
naming  either  of  the  parties.  This  may  be  pleaded  in  abate- 
ment by  the  defendant,  whether  the  mifnomcr  is  in  his 
own  name,  or  in  that  of  the  plaintiff;  and  this  in  chrif- 
iian  or  furname,  name  of  dignity,  name  of  office  or  addi- 

I  tion.  See pt/t.aad Com.  Dig. tit.  Abattmtm.  (£,  1 8.)  (F.  1 7  ) 
liut  though  a  defendant  may  by  pleading  in  abatement 

'  take  advantage  of  a  mifhomer*  yet  in  fuch  plea  be  muft 
fct  fo--ih  his  right  name,  fo  as  to  give  the  plaintiff  a 
beiter  writ*  Fintb.  363:  9/f.  j,  t, — which  is  the  inter;i 
of  all  pleas  in  abatement.    +Tevm  Rtp,  227. 

Wlierc  a  defendant  comes  in  gratis^  or  pleads  by  the 
name  alledged  by  the  plaintiff,  he  is  eflopped  to  allege 
any  thing  againft  it.  .^,440.  Where  one  is  mifnajned. 
in  a  bond*  the  writ  fliuuld  be  in  the  right  name,  and 
the  count  mow  that  defendant,  by  fuch  a  name  made  the 
bond.  To  a  plea  of  mifnomcr  the  plain  tiff  may  reply* 
that  defendant  was  known  by  the  name  in  the  writ 
i  Sol*.  6,  7. 

One  defendant  cannot  plead  mffimerof  his  companion, 
for  the  other  defendant  may  admit  him  (elf  to  be  the 
11  >  perfon 
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per  for  in  the  writ,  t  Lvtxo.  36.  The  defendant,  tftongh 
his  name  he  mUtakcn,  is  not  obliged  to  lake  advantage 
of  it ;  and  therefore  if  he  be  impleaded  by  a  wrong  name, 
and  afterward}  impleaded  by  his  right  name,  he  may 
plead  in  bar  the  former  judgment  and  aver  that  he  ii  ilic 
fain  c  per  foil .    Giib  .H.  C.  P,zi9. 

Where  an  indltlmciit  fir  a  capital  crime  ii  a  bated  fo 
wftmxzr  of  the  defendant,  the  court  will  not  diff&ifi 
him,  but  canfc  him  to  be  in  Hi  fled  dt  now  by  his  true 
name.  2  Hawk.  P.  C.  523.  See  further  tfcil  Did*  title 
A&  fk  titer* 

c  jfaJiuett,  ii  a  title  riven  to  a  man  befides  his  chrif- 
lian  and  furnnme,  fettmg  forth  his  eitate,  dcgice,  trade, 
Src.  Of  eftace,  as  yeoman,  gentleman,  enquire,  Sec.  Of 
decree  as  knight,  carl,  marquis  duke,  &c.  Of  trade  as 
merchant,,  clothier,  carpenter,  &c.  Thrrc  are  It ke wile 
additions  of  place  of  refulencc  as  LW-w,  Brijhl^ 
Ac.  If  one  be  both  a  dnke  and  earl,  &c.  he  thai]  have  the 
addition  of  the  my- ft  worthy  (i.  e.  fu  peri  or)  dignity, 
2/^669.  But  the  title  of  duke,  marquis,  carl,  Scc> 
are  not  properly  addhiom  bur  name*  of  dignity.  T^rmi  I 
/eLtyio*  The  title  of  knight  or  baronet  is  part  oT  the 
party's  name  [as  is  alfo  clarencleux  or  king  at  ai  m  .  Sic.}  | 
and  ought  to  be  exactly  ufed  :  but  the  title:-,  of  cfijuire, 
gentleman,  yeoman,  &c,  being  no  part  of  the  names  are 
merely  additions-.  1  Lii.  34,  An  earl  of  hriaml  is  not  an 
addition  of  honour  here  in  England y  but  fuch  perfon  mull 
be  called  by  hts  chrifttan  and  furname  with  the  addition  of 
efquire  only ;  fo  fans  ot  E*tpliJ&  noblemen,  though  they 
have  titles  given  them  by  curtefy  in  refpecl  of  (heir  fa  mi 
lies*  if  they  are  fued,  muff  be  named  by  their  christian  and 
furriamef.,  with  the  addition  of  efinuire;  as,  A.l\.  Efq. 
commonly  called  Lord  jf,    1  Ir.fi.  \i  b\  1  lt.fi.  596,  666. 

Cy  the  common  law,  if  a  man  that  had  no  name  of  dig- 
nity was  named  by  his  chriftian  and  fur  name  in  all  writ* 
it  was  fufficicnt.  If  he  had  an  inferior  name  cf  tligniiy\  ;is 
knight,  Sec.  he  outfit  to  be  named  by  his  chriman  and 
furname,  with  the  name  of  dignity;  but  a  duke,  Arc. 
might  be  fued  by  hh  chriftian  name  only,  and  name  of 
dignity,  which  (lands  for  his  furname,  z  fafi,  665,6.  By 
liar..  1  if,  5.  f.  5,  it  11  enacted  that  in  fuits  or  action.,  where 
procefs  of  c&tlaziry  lies,  (See  t  S  t!k.  c,)  fdditivftf  are  to 
be  made  to  the  name  of  the  defendant  to  fhew  his  ellatfr, 
my  fiery,  and  place  of  dwelling;  and  that  writs  not  hav- 
ing fodi  additions  fhall  be  abort if  the  defendant  take 
exception  thereto,  but  not  by  the  court  ex  offish.  See  Cto, 
7a:.  610  :  1  Rt.  Jtip*  780.  If  a  city  be  a  county  of 
itfelf,  wh?r?in  arc  feveral  parities,  addition  thereof,  as 
fif  Leadm.  is  fafRcicnt,  Eut  addition  of  a  pari  Hi  not  in 
a  city  mufl  mention  the  county,  vr  it  will  not  be  good.  1 

The  name  of  earl  if  omitted  abate?  the  writ ;  Dai\ 
Rtp.6an;  and  it  filial!  not  be  amended,  I  fob.  izoj:  j 
Vent,  1  54-    Bat  if  a  perfon  is  created  an  earl  pending 
the  afUort,  bill,  or  fuit,  itfliall  not  cba/tr.    Sec  tUr.  1  £",6, 
tt  7.  §  3-    But  (here  mutt  be  art  entry  on  the  mil  Hating  I 
that  after  the  Lift  continuance,  jj.  on  luth  a  day  and  year,  J 
ihe  king  by  his  latters  patent  created,  kc.  fctiinj?  them  { 
fotth.  with  a  Pfvfctt  in  cpt'fdt  &c.  ^,.'h^ch  the  faid  defendant 
dbtf)  not  deny,  £tc.    J  Mm/.  E.-itr  31,  32^ 

If  there  are  two  perform  father  and  Ion,  wirh  ihe  fame 
name  i:nJ  addUton,  In  an  action  brought  again!!  the  fon, 
he  ought  to  be  dillingtiilhcd  by  the  appellation  of  tht 
ysungt-)  added  to  hii  other  <kfcrip:ion,  or  the  writ  may  be 


abated  \  but  in  an  adYion  againft  the  father  he  need  not 
be  dicing tiiflied  by  the  appellation  of  f-V  etJtrr  See 
2  Hani  ,  P.  C  1P7. 

On  the  wjiole  jt  U  proper  to  obfcrve  as  tr>  mrffterxrr: 
and  want  of  addition,  that  the  courts  of  Wtfim^fid  will 
not  abate  a  writ  for  a  trifling  miftakc;  and  will  in 
cafea  amende  if  poffible,  fee  title  Attunthp&it, 

4,  The  writ  being  the  foundation  of  the  fubfequent 
j'roceedings,  great  certainty  aad  exactnefs  is  reqitilite, 
SO  the  end  tlu:  tJ'O  perfon  be  arrefted  or  attached  by  bu 
gtopdt,  tinlcfs  there  appear  fufHcient  grounds  to  warrant, 
fueh  proceedings  j  fo  that  if  the  writ  vary  materially  from 
that  in  the  regilter,  or  be  defective  in  fubftance,  the 
party  may  take  advantage  of  it.  See  5  Cv.  12:  9//,  7. 
16:  \o  E  J  1 :  H>&>  t,  51,  52,  80:  Os.th.  172.  But 
where  the  writ  fhill  not  :i^jate  for  variance  from  the  re- 
gifter,  fo  that  it  be  equivalent.  fce/Zui.  I,  ji*  -2. 

Wis  ere  a  demand  Is  of  t*vo  things,  and  it  appear*  ttic 
plaintifi  hath  action  only  far  one,  the  writ  may  not  be 
abated  In  the  whole,  but  mall  Hand  for  that  which  is 
goodj  but  if  it  appeal  that  tho'  the  plaintiff  cannot  hare 
this  writ  which  he  hath  brought  for  pari,  he  may  have 
another,  the  writ  Hi  all  abate  in  the  whole,    1 J  Rtfr.  £5  : 

In  cafe  adminiflration  be  grameO,  after  the  action 
brought ,  and  this  appears,  the  plain  tiff's  writ  Jhall  abate. 
H«b.  245. 

It  a  good  plea  in  abatement  that  amtfrer  aflim  is 
depending  fur  the  fame  thing  j  for  whenever  it  appears 
on  record,  that  ;he  plaintiff  Imt.  fued  out  two  writs  againli 
the  fame  defendant,  for  the  f^me  thing,  tlie  fecond  writ 
fhall  abate;  and  it  is  not  neccfTiry  that  both  fhould  be 
jicndiug  at  the  time  of  the  defendant's  pleading  in  abate- 
ment ;  for  if  there  was  a  writ  in  being  at  the  time  of  fuing 
out  the  f.-ctmJ,  it  is  pi -if:  e  U l-  fecund  was  vexatious  and 
ill,  ab  initio.  Bui  it  mull  appear  plainly  to  be  for  the 
fame  thing;  for  an  aflize  of  lands  in  one  county  (hall 
not  abate  an  aifme  \n  aaoth^r  county,  for  ihcfe  cannot 
be  the  fame  lands.  4/7,6  £4:  -j  ii  it.  12:  5G?.  61: 
t)*$.  PL  io. 

In  genera!  u'rits,  as  tiYfattfi,  affix,  tv.tr.aht,  where  the 
fpecial  matter  Is  not  alScdgcd,  and  the  plaintiff'  is  non- 
fuited  bcfoie  he  counts,  ;md  the  feeoud  writ  is  fued 
pending  the  other,  yet  the  ioimtr  ihull  n::-:  bt  ;  !\-.i1ft\.3 
in  abatement  -t  becaufe  it  doth  not  appear  to  the  court 
that  it  was  for  the Jttmt  firing \  for  the  iirft  writ  bving  ge- 
nerak.  the  pJaintift  might  have  declared  for  a  dtftiiift 
thing  from  what  he  demanded  by  the  fecund  writ;  but 
when  the  firrt  is  a  fpecial  writ,  and  lets  forth  the  particu- 
lar demand;,  as  in  a  prrcifx  <nted  rtJJ*tt,  Scq.  there  ihe  Court 
can  readily  fee  thai  it  ii  for  die  lame  ihlng:  and  there- 
fore though  the  plaintiff  be  non-fui:cd  before  he  counts, 
yet  the  lirll  (hall  abate  the  fecond  writ,  it  being  appa- 
rently brought  for  the  fame  thing.  cC#.6i:  D<tf}. 
Pi.  u,  1  a.  In  an  aftion  of  debt,  &.&  another  ailion 
depending  in  the  courts  of  H'tjiminfier  for  the  fame 
matter  is  a  good  plea  in  abatement;  hut  a  pEm  c.f  nn 
a-ftiun  in  an  inferior  court  is  not  good,  unfefs  judgment 
be  given.    5  Co.  66:  and  fee  5  Q>.  6z, 

If  a  fecond  writ  he  brought  teftcd  the  fame  day  the 
former  is  abated,  it  fhal!  be  deemed  to  be  fued  out  after 
the  abatement  of  the  fir Et.    J&tttn  34, 

If  an  aclion  pending  in  the  fame  court,  be  pleaded  to 
a  fecand  aclion  brought  fer  the  fame  thing,  the  plaintiff 

m.i> 
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BIM  pray  that  the  record  may  be  infpcftcd  by  the  court, 
or  demand  wer  of  it,  whkh  if  noc  given  him  in  conve- 
nient time  he  may  ftgn  his  judgment.  /Jv.  127;  Cart  6. 
4S3-  5*7- 

In  atfion  of  debt  on  a  judgment,  defendant  cannot 
plead  a  writ  of  error  brought  and  pending  cither  in  bar 
or  abatement;  bat  the  court  ufually  flays  proceedings 
on  tcrmi  till  the  error  is  decided.     1  fflfe  Am  14. 

j.  After  the  party  fuing  has  declared,  the  party 
impleaded  may  demand  ppr  of  the  writ;  and  then  if 
there  be  any  fault  ar  infufttciency  in  the  count  for  a 
caufe  apparent  in  itfelf,  or  if  tlierc  be  a  v.irunce  between 
the  count  tad  the  wri:,  or  hct^ern  the  writ  and  a  record, 
fpeeialty,  &c.  mentioned  in  the  count,  the  party  im- 
pleaded ought  to  mew  it  by  Hi*  pleading,  7?W.  ffei  10, 
c.  i .  $  5 ;  Fitei  Cmki,  2". 

Defendant  may  plead  in  abatement  of  a  declaration 
where  the  aftion  is  by  original;  hut  if  it  be  by  btfl  he 
inuft  plead  in  abatement  of  the  bill  only,  5  Mod.  144. 
A  little  variance  between  the  declaration  and  the  bond  f 
pleaded  will  not  vitiate  the  declaration;  but  uncertainty 
will  abaie  it.  Phmt,  S4.  The  variance  of  the  declara- 
tion from  the  obligation,  or  other  deed  on  which  it  is 
grounded,  will  fom:time*  abate  the  atfion.  Hrf>*  iB,  n6: 
Mm*  645.  And  if  a  declaration  aflign  waffc  in  a  to*  n 
noc  mentioned  in  the  original  writ,  the  ivrit  of  wafte  (hall 
abate.  Ji^.jS. 

Like  wife  uhere  the  declaration  is  Dtherwife  defective, 
in  not  purfuing  the  writ,  or  not  fctting  forth  the  caulc 
of  adion  with  that  certainty  which  the  law  requires,  or 
lading  the  offence  in  a  diiTcrent  county  from  that  in  whi;h 
the  writ  is  brought.    1  ffim  .St:  6. 

6.  a.  As  to  die  dmfyi  of  the  king  ;  at  common  law,  all 
fuiti  depending  in  ihc  king's  courts  were  difcontinucd 
by  the  death  of  the  king  ;  fo  that  thr  plaintiff*  were 
obliged  to  commence  n?w  aC\iosuT  or  to  have  rc-fumiuons 
or  attachment  on  the  former  proceiFes,  to  bring  the  de- 
fendant in;  but  to  prevent  tJSe  inconvenience,  expence 
and  delay  which  this  cccafioned,  the  flat*  )  E.  6  r.  7, 
wn  made. 

Proceeding*  on  an  information,  in  nature  of  a  $wxea¥- 
raxte,  are  no:  abated  by  the  demife  of  ihe  crown.  2  $tr&f 
^Bz.  "Where  the  k^ng  brings  a  writ  of  error  in  onnrc 
imtedti,  tt  abates  by  his  death.  z  Strti.  £43. 

6,  With  respect  to  die  marriatoe  of  the  parties ;  m-trttrre 
h  a  good  pier,  in  ubatoiterty  which  may  beeither  before  the 
writ  fued,  or  pending  the  *r!t.  By  the  f.rtl  the  writ  is 
abated  thfdtl'i,  but  the  ieeond  only  prove*  the  writ  abate- 
able;  both  are  to  be  pleaded,  with  this  diiSerencc,  that  I 
coverture,,  pending  the  writ,  muft  be  pleaded,  after  the  laEl 


abnted.  /kff,  Pi  $  i  1  Um.  \C%,  169:  Vide  a  Ld.Raym. 
1515  ;  449:  Ltit  (659. 

if  a  writ  Le  brought  by  a.  and  B.  at  baron  and  feme, 
whereas  they  were  nut  married  until  the  fuit  depended, 
the  defendant  may  plead  this  in  abatement ;  for  though 
they  ctnnot  have  n  writ  in  any  other  fjrm,  yet  the  writ 
ihall  abate,  becaufe  it  was  falfe  when  lued  out.  Fl:z. 
Erttf,  476.  If  a  writ  be  brought  again  ft  a  feme  covert 
as  lole,  fhe  may  plead  her  covexture  ;  but  if  ihe  neglecls 
to  do  it,  anti  there  is  a  recovery  again  ft  her  as  a  feme 
fole,  the  hufband  may  avoid  it  by  writ  of  error,  and  may 
come  in  at  any  time  and  plead  it.  Latib.  J4:  Utiie  2.54, 
"  Hip.  53  :  If  an  aclion  be  brought  in  an  infe- 


rior court  ngainil  a  femt  fole,  and  pending  the  fuit  fhe 
intermarries,  and  afterwards  removes  the  caufe  by  i/atmts 
ctr/tfti;  and  the  plaintiff declares  apair.it  her  ai  a  feme 
fole,  fhe  may  plead  coverture  at  the  time  of  fuing  the 
IniltAi  t9rptti\  becaufe  the  proceedings  here  are  <ie  new  ; 
and  the  court  takes  no  notice  of  what  was  precedent  lo 
the  Afl  Wr  f*p^rr;  but  upon  motion  on  the  return  of  theta- 
buii  iwfitfi  the  court  will  j3;r.irita^r«-ft/Mw,'5.  For  chough  tail 
be  a  writ  of  right,  yet  ivhere  it  is  to  abate  a  rightful  fait, 
the  court  may  icfufe  it;  and  the  plaintiff  had  bail  below 
t  .  tlii-  fuit,  which  by  this  contrivance  he  might  be  oufted 
oF,  and  pbflibry  by  tbe  fame  means  of  the  debt.  1  Salt.  %. 

f  ci  ejc&ment  agfinft  baron  and  feme,  after  verdicl  for 
the  plaintiff,  baron  dies  between  the  day  of  Nift  prius  and. 
the  doy  in  bank  t  aijudged  that  the  wrh  ihould  ftand 
good  ag^iuli  the  feme,  becaufe  it  is  in  nature  of  a  tref* 
pafs.,  and  the  feme  is  charged  for  her  own  act  and  there- 
I  j  r  fi  \  1 1  e  nti  run  Ji  1  r  w  v  t  s  againil  her .  t'o  if  the  wi  fc  h  ad  died, 
the  baron  Ihould  have  judgment  entered  againft  him*  G*. 
yttt.  Cr*.  Cur.  503:  j  Ro!L  Rep.  14:  M^r  469. 

If  a  feme  folc  plaintjfiv  after  verdict,  and  before  the 
day  in  Bank>  takes  huib  .nd,  Ihe  fhall  have  judgment,  and 
the  defendant  cannot  plead  this  coverture,  for  he  has  no 
day  to  plead  it  at.    CVe.  Cur.  232  :  1  Buljf.  5. 

Jf  an  original  be  filed  againft  a  feme  fole,  and  before 
thrreturn  ihe  marries,  you  may  declare  against  her  without 
inking  notice  of  her  hufband,  for  her  intermarriage  is  no 
abatement  of  the  writ  in  fact,  but  only  makes  it  abate* 
able.    CftttA.449:  1  Rc/l  Rrp.  yj. 

*Tis  now  in  general  held,  that  if  a/cw ykVcommence* 
an  aftioji.  and  pending  the  fame  marries,  the  fuit  is 
r:3>:,u-d  ;  but  that  it  ii  otherwife  with  refpeel  to  a  feme 
fole  defendant,  as  (he  fhail  not  take  advantage  of  her 
own  act.    Sec  further,  title  Burnt  ami  Rente. 

t\  The  general  rule  is  ,  that  whenever  the  death  of  any 
party  happen^  pending  the  writ,  and  yet  the  plaintiff  is  in 
the  fame  condition  as  ifiuch  party  were  living,  there  Juch 
oca  th  makes  no  alteration  or  ttjimvnM  of  the  writ.  I  JvVaj 

Thedeath  of  a  plaint!  ff'did  gcner.illy  at  common  hwe&rrtt 
the  '.'.  rit  before  jt^ginetit,  tSl  the  sSf  5/^.  3  t.  1  j  ; 
which  declares  that  neither  the  death  of  plaintiff*  or  de- 
fL-ndant  after  interlocutory  judgment  fliall  abate  it,  if  the 
aelton  might  be  originally  profecuted  by  and  again  ft  the 
evecutors  or  administrators  of  the  parties :  and  if  there 
are  two  or  more  plaintiff*  or  defendant*,  and  one  or 
more  dk',  the  writ  or  action  mail  not  abate,  if  the  cauie 
of  action  furvives  to  the  furviviug  plaintiff",  or  again/A  ihe 
furviving  defendant,  but  fuch  death  being  fuggc Sled  on 
record  rhe  action  lhall  proceed,    for  the  cafes  previous 


1  ^w'J  367  '-  1  7561  l  Strew.  Refi.  i     :  1  f  'eitt. 

Kut  in  a  writ  ol  error,  it  there  be  fcvcral  plaintifis,  and 
one  dies,  the  writ  fhall  abate,  becaufe  the  writ  of  error  i» 
to  let  perfons  r'?r  flatu  cmt  before  the  erroneous  judgment 
given  below  ;  and  tSirv  that  are  plaintiffs  in  error  were 
£;jl'.n&  fufferers  in  the  judgment,  fince.  there  might  be 
different  executions  ifTued  tltereupon,  and  different  repre 
fentatives  were  by  fuch  judgment  affected  ;  and  by  con- 
fequence  the  furvivor  catmot  profecute  the  writ  of  error 
for  the  whole,  left  by  a  colluGvc  perfuafion,  or  by  negli- 
gence or  defi^n  he  mould  hurt  the  reprcfentstive  of  the 
deceafed.  Brtdg.  7B  :  TAti,  io%x  10  Cc  1  jjt  ;  1 

34: 
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3^.:  i  4:9  .-•»/.  But  if  any  of  the  defendants  in 
error  die,  yet  all  things  (hall  proceed,  becaufe  the  benefit 
of  fuch  judgment  goes  to  the  furvivor,  and  he  only  is  to 
defend  it.  S;d.  419  :  Vtht.  208  :  I  L.  Raym.  439.  it 
there  be  fcveral  perfons  named  as  plaintiffs  in  the  writ, 
and  one  of  them  was  dead  at  the  time  of  purchafing  the 
writ,  this  may  b:-  pleaded  in  abatement  ;  becaufe  it  fulfi- 
fics  the  writ ;  and  becaufe  the  right  wa,  in  the  furvivors, 
at  the  time  of  fuing  the  writ,  and  the  wiit  not  according 
to  the  cafe.    20  Hen.  6.  30 :    1 8  £.  4.  1  :    z  H.  7.  16  : 

I  Brc:.-:l.  3,  4:  Cli.t.  Ent .  6  :  Rafi.  Ent.  126. 

By  ftat.  17  Cr.< .  2.  c.  8,  (made  perpetual  by  1  Jac.  2. 
c'  l7'  h  5»)  n  *s  enacted,  that  the  death  of  either  of  the 
parties  between  verdict  and  judgment,  (hall  not  be  al- 
lcdged  for  error,  lb  as  judgment  be  entered  within  two 
terms  after  fuch  verdict.  See  1  Sali.  8 :  2  Ld.  Raym. 
1415  :  Sid.  385- — See  tit.  Amendment. 

II.  A  plea  in  abatement  mull  be  put  in  within  four  days 
after  the  return  of  the  writ,  becaufe  the  pcrlbn  coining  in 
by  the  procefs  of  the  court  ought  not  ;o  have  time  to 
delay  the  plaintiff.    l.utnu.  1 181  :  2  Stra.  1192. 

But  if  a  declaration  be  delivered  aguinll  one  in  cultody, 
he  has  the  whole  term  to  plead  in  abatement.    Sulk.  515. 

If  the  declaration  be  delivered  in  the  vacation,  or  fo 
late  in  term,  that  defendant  is  not  bound  to  plead  to  it 
that  term,  he  may  plead  in  abatement,  within  the  firil 
four  days  of  next  term. 

.As  pleas  in  abatement  enter  not  into  the  merits  of  the 
caufe,  but  are  dilatory,  the  law  has  laid  the  following  rc- 
liridions  on  them.  f  iill,  by  the  llatuie  of  4  &  5  Attn, 
tap.  16.  for  amendment  of  the  law,  no  dilatory  plea  is  to 
be  received  unlefs  on  oath,  and  probable  caufe  Ihewn  to 
the  court.  Secondly,  no  plea  in  abatement  fliail  be  re- 
ceived after  re/pondcoj  cujln  ,  for  then  they  would  be 
pleaded  in  inhnit.<m.  2  Sound.  41.  Thirdly,  they  are  to 
be  pleaded  before  imparlance.  See  Vchj.  112:1  Lntiv. 
46,  178:  2  Lvtw.  1 1 17:  D»tl.  Pla.  224:  +Ytrm  fop. 
227.  520:  Except  where  antient  demefne  is  pleaded  ;  for 
this  may  be  done  after  imparlance,  becaufe  the  lord  might 
reverie  the  judgment  by  writ  of  difecit,  and  it  goes  in 
bar  of  the  action  itfelf.  For  this  fee  Dyer  m  marg.  210: 
Stilt  30:  Latcb.  83  :  5  Co.  105  :  9  Co.  31.  Han.  Ent.  103 

A  plea  in  abatement  mud  be  figned  by  counfel,  and 
filed  with  the  clerk  of  the  papers  ;  and  without  an  alTida- 
vit  annexed  to  it,  judgment  may  be  figned.  Impe/s  /«. 
Jit  u<l.  Cler.  KB. 

With  refped  to  picas  to  the  jutifdiSion  of  the  cnurt,  it 
is  to  beoblervcd  that  the  defendant  mult  plead 
perfond  ;  for  he  cannot  plead  by  attorney  without  leave  p£ 
the  court  firlt  had,  which  leave  acknowledges  the  juris- 
diction ;  for  the  attorney  is  an  ofikcr  of  the  tourt  ;  .md  if 
he  put  in  a  plea  by  an  officer  of  the  court,  that  plea  mull 
be  fuppofed  to  be  put  in  by  leave  of  the  court.  1  Ntw 
j&r.  2. 

The  defendant  mull  m.;kc  but  baif  utfence,  for  if  be 
makes  the  full  defence  quando  i£  ubi  c»ria  <onjIdt><ntritt 
Sec.  he  fubmit*  to  the  jurifdiction  of  the  cuurt.  Lu:xv.  9  : 
I  Show.  Rep.  3S6. 

If  a  plea  is  p  caded  to  the  ptrifdielion  of  the  court,  it 
ought  to  conclude  wi;h  a  prayer  of  judgment  in  this 
manner,  viz.  Tbt  ja'ul  defendant  frays  judgment,  whether 
the  <*£>..  /  nuid  tub  ay  jutther  cognizance  of  tbt  /aid  plea. 

1  Mi    £»'  ?4« 

I'kas  in  dJfitkUii,  of  the  plaintiff,  may  not  be  plcdcd 


after  a  general  imparlance :  1  Lutzo.  19.  In  pleading 
outlawry  in  difability  in  another  court,  the  ancient  way 
was  to  have  the  record  of  the  outlawry  itfelf  Jub  pedc 
ftgilli  by  certiorari  and  mittimus ;  (See  DoQ.  PI.  393 : 
Str.m.  103  :  /•//=.  Cortn.  233  j)  but  this  being  very  expen- 
five,  it  is  now  fufacicnt  to  plead  the  capiat  utlagatum  under 
the  feal  of  the  court  from  whence  it  iliucs ;  for  the  ifluing 
of  execution  could  not  be  without  the  judgment  ;  and 
therefore  fuch  execution  is  a  proof  to  the  court  that  there 
is  fuch  a  judgment,  which  is  a  proof  that  the  defendant's 
plea  of  matter  of  record  tl  proved  by  a  matter  of  record  ; 
and  confiqucntly  appears  to  the  court  not  to  be  merely 
dilatory  ;  and  therefore  on  lhewing  fuch  execution,  if  the 
plaintiff  will  plead  nul  t-el  rt.erd,  the  court  will  give  the 
defendant  ad.:y  to  bring  it  in.  Co.  fat.  120  :  D08,  PU  . 
See  tit.  Outlawry. 

Outlawry  ma>  b  •  pleaded  in  bar,  after  it  is  pleaded  in 
abatement,  becaufe  the  thing  is  forfeited,  and  the  plain- 
tiff has  no  right  to  recover.  1 1  //.  7.  11:  2  Lutxv.  1604.. 

Uutl  .wry  may  be  always  pleaded  in  abatement,  but 
not  in  ba.-,  ttniefs  in-  c  01c  of  action  be  forfeited.  Co, 
Lit.  128  b:  to  n  PI  39  - 

In  ftrfoul aRimtst  v. .«rre  the  damages  are  uncertain, 
outlawry  cannot  be  piraue  J  in  bar  5  but  in  aclhnt  on  the  ca/et 
where  the  debt  to  avoid  the  law  wager,  is  turned  into 
damages  >  there  outlawry  may  be  pleaded  in  bar,  for  it 
was  veiled  in  the  king,  by  the  forfeiture,  as  a  debt  cer- 
tain, and  due  to  the  outlaw;  and  the  turning  it  into 
damages  whereby  it  becomes  uncertain,  (hall  notdivell 
the  king  of  what  he  was  once  lawfully  polfelTcd  of. 
2  Lur.v.  1^04:  iLtv.29;  zVint.zli:  3  Leon.  1 97,  205  : 
Go.  Eliz  .204:  O-.vcn  2  2 . 

Where  excommunication  is  pleaded,  it  is  not  fuflicient  to 
(hew  the  writ  d*  extonmm  tcatc  cetfiau&  under  the  leal  of 
the  court ;  for  the  writ  is  no  evidence  of  the  continuance 
cf  the  excommunication,  Ante  he  may  bcabfolved  by  the 
bifhop,  and  that  will  not  appear  in  the  king's  court,  be- 
caufe fuch  nilbilmcnt  is  not  returned  into  the  king's 
court  from  whence  die  Jignijicai  it  is  fent. 

Alienage  may  be  pleaded  eirher  in  bar  or  abatement  j 
In  the  latter  cafe  to  an  alien  in  league  ;  in  the  former  to 
an  alien  enemy.   1  /  //.  129  b.  See  ante  I.  2.  c. 

If  a  plea  in  abatement  be  pleaded  to  the  fnj'on  of  the 
plaintiffs  there  it  mull  conclude,  if  be  cugbt  to  be  compelled 
to  anfiver.     I  M)d.  Ent.  34. 

In  all  pleas  of  abatement  which  relate  to  the  perfon, 
there  is  no  necefiify  of  laying  a  venue,  for  all  fuch 
pleas  are  to  be  tried  where  the  action  is  laid.  1  /?../. 
Air.  15. 

If  it  be  pleaded  to  the  wit,  then  the  plea  concludes 
with  the  prayer  of  jud^m  :!  c/  the  iv;it,  and  that  then/// 
may  be  qua/bed.  When  it  is  to  the  o$mn  of  the  wit, 
there  he  lhould  Ihcw  that  the  party  ought  not  to  have 
writ,  but  by  the  matter  of  his  plea  lhould  intimate  to 
him  hew  he  Humid  have  a  better.  Lat.b.  178.  Rtfpon- 
dtre  no*  d<bit  '\s  a  proper  beginning  to  a  plea  to  the  jn  tf- 
diSive  of  the  court,  but  a  plea  of  ne  ungues  exeiutor,  ought 
to  begin  with  petit  Judie*  de  b'Ud  5  Mod.  132,  133.  146: 
I  Sattfid.  283  :  2  Sound.  97.  1 89,  190.  339:  Lutiv.  44  : 
Shew.  4  — In  a  replication  to  a  plea  in  abatement  where 
matter  ot  fact  is  pleaded,  the  plaintiff  mult  pray  his  da- 
mages ;  but  wherematter  of  law  is  pleaded,  the  plaintiff 
mull  only  pray  that  his  writ  may  be  maintained.  1  Ld. 
Rajsn.  339.  yj.'t:  z  Ld.  Ra\m.  1022. — If  one  pleads  ma(- 
{Ct  of  abatement)  and  concludes  in  bar,  Et petit jifjieissm  f: 

aH:tr.em 
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afliovtm  habere  debet,  though  he  begins  in  abatement,  and 
the  matter  be  alfo  in  abatement,  yet  the  coiicluflon  being 
in  bar,  makes  it  a  bar  ;  and  the  rcafon  is,  becaufe  you 
admit  thevtv//  bv  concluding  fpecially  againlt  the  aelion. 
IS  Z/.6.27  ;  izH  6.  17  :  36//.  6.  18:  22  H  6.  536: 

1  S^ovj.  4.  2  Ld.  Raym.  1018. — If  a  roan  pleads  matter 
in  bar,  and  concludes  in  abatement,  it  fhall  be  taken  for 
a  plea  in  bar,  from  the  nature  and  rcafon  of  the  thing  ; 
for  the  plaintiff' can  have  no  writ  if  he  has  nor  a  caufc  of 
action,  and  therefore  the  court  will  lake  the  plea  to  be 
in  bar.  37  ft  6.24 :  36  //.  6.  24  :  z  M  I  6. 

The  nature  of  a  pUa  io  abatemen.' is  to  intitlc  the  plain- 
tiff  to  a  Uttp  wit;  See  4  J'>m  Rep.  227  ;  and  it  hath 
been  exprcfsly  revived,  that  where  the  plea  is  in  abate- 
ment, and  it  is  of  neceflity  that  the  defendant  mud  dif- 
clofc  matter  of  bar,  he  (hall  have  his  election  to  take  it 
either  by  way  of  bar  or  abatement.  2  Roil.  R,p.  64.  Sal- 
kill  v.  Sbiltcn.  In  fhort,  whatever  derlroys  the  plaintiff's 
action,  and  difablcs  him  for  ettr  from  recovering,  may 
be  pleaded  in  bar.  But  the  defendant  is  not  always 
obliged  to  plead  in  bar,  but  may  plead  in  abatement,  as 
in  replevin  tor  goods,  the  defendant  may  plead  property 
ill  hinifelf,  or  in  a  ftrangcr,  either  in  bar  or  in  abatement, 
for  if  the  plaintiff'  cannot  prove  property  in  himfelf,  he 
fails  of  hi>  a&ion  for  ever  ;  and  it  is  of  no  avail  to  him 
who  has  the  property  if  be  has  it  not.  1  fent.  249. 
t  Lev.  92:  I  Salk.  5.  94  :  Cartb.  243. 

Where  matter  or  bar  may  be  pleaded  in  abatement,  vide 

2  Ld.  Raym.  1207,  1208. 

If  a  defendant  together  with  a  pica  in  abatement  plead 
alfo  a  plea  in  bar,  or  the  general  iffue,  he  thereby  waves 
the  plea  in  abatement;  and  the  plea  in  bar  or  general 
iflue  only  lhall  be  tried.  2  Hawk.  P.  C.  277,  and  the  au- 
thorities there  cited. 

III.  If  iflue  be  taken  upon  a  plea  to  the  urit,  judg- 
ment againft  the  defendant  is  peremptory  ;  but  if  there  be 
idtmarer,  the  judgment  is  then,  only  that  the  plaintiff 
mtr.  Ytkt*  12:  Alien  66. 

Whatever  matters  arc  pleaded  in  abatement  of  an  ap- 
peal or  indiclmcnt  of  felony,  and  found  againft  the  defen- 
dant, >ct  he  may  afterwards  plead  over  to  the  felony. 
2  Hawk.  P.  C.  277.  But  in  criminal  cafes,  not  capital,  on 
d'.mvrrer  Jn  abaicment  adjudged  againft  the  party,  the 
court  will  give  final  judgment,  and  not  refomuas  ou/ler. 
Jbid.^x. 

In  appeals  of  mayb<m  and  all  civil  aftions  (except  af- 
fixes  of  wort  d'aturjlor,  novel  diffeifin,  nuifanct  and  futis 
utrtitn)  if  .1  plea  in  abatement  triable  by  the  county  be 
found  aganfl  the  defendaut,  he  fhall  not  be  fuffered  af- 
terwards to  plead  any  new  matter,  but  final  judgment 
fhall  be  given  againlt  h.m.  2  lir.Tvk.  P.  C.  277;  and  fee 
the  authorities  there  cited. 

Upon  a  judgment  in  tua/le  for  the  damages  recovered, 
the  defendant  demurs  partly  in  abatement^  and  partly  in 
bar,  the  court  fhall  give  judgment  in  chief.  Show.  255. 
In  debt,  if  the  defendant  pleads  in  abatement  to  the 
writ,  to  which  the  plaintiff  imparls,  and  at  the  day  given, 
the  defendant  makes  default,  judgment  xijir.al  upon  the 
default,  tht  ugh  the  plea  was  only  in  abatement.  10  £.  4. 
7:  Mod.  Cafes  5.  The  judgment  for  tiie  defendant,  on 
a  plea  in  abaiemenr,  is  quod  bme,  or  narratio  tajfttur; 
jf  iffue  be  joined  cn  a  plea  in  abattt.-ru,  and  it  be  found 
fur  the  plaintiff",  it  fhall  be  peremptory  againft  the  dc. 
fenid&ntj  and  the  judgment  fhall  be  quod  recuperet,  bc- 


C2ufe  the  defendant  chufing  to  put  the  whole  weight  of 
hi:  caufe  upon  this  iflue,  when  he  might  have  had  a  plea 
in  chief,  is  an  admittance  that  he  had  no  other  defence.' 
}'e/v.i\2:  zSbrw.^t:  Str.  532.  and  in  this  cafe  the 
jury  who  try  that  iffue  fhall  affefs  the  damages. 

It  there  be  two  defendants  and  they  plead  two  feveral 
pleas  in  abatement,  and  there  be  iffue  to  one  and  demur- 
rer to  the  other,  if  the  iffue  be  found  for  the  defendant 
the  court  will  not  proceed  on  the  demurrer  ;  and  fic  vie* 
terfn,  for  either  way  the  writ  is  abated,  and  the  other 
plea  becomes  ufclcfs.  HJ>*  250:  I  Box.  Abr.  15. 

AB  \TOR,  See  Abate 

ABATUDA.  Any  thing  diminifhed. — Maueta  aba- 
tuda,  U  money  clipped  or  diminilhcd  in  value.  Cozed; 
Du  Ft  ,  mt. 

ABBACY,  abbatia.]  The  government  of  a  religious 
houfe,  and  the  revenues  thereof,  fubjeel  to  an  abbot,  as 
bilhoprick  from  bilhop. 

ABB  AT.  or  Abbot,  abbas,  Lat .— able,  Fr.—abbud,  Sax. 
by  fome  derived  from  the  Syiiac  (Mm*  pater. ]  A  fpiri- 
tual  lord  or  governor,  having  the  rule  of  a  religious 
houfe.  Of  thefe  abbots  here  in  f.vj/.-W  fame  were  elec- 
tive, fome  prcftntative ;  and  fome  were  mitred,  and  fome 
were  not;  fuch  as  were  mitred  haJ  epifcopal  authority 
within  their  limits,  bring  exempted  from  the  jurifdiciion 
of  the  dioccfan  ;  but  the  other  fort  of  abbots  were  fubjeck 
to  the  diocefan  in  all  fpiritual  government.  The  mitred 
abbots  were  lords  of  parliament,  and  called  abbots  ftve- 
reign,  and  abbots  general,  to  diftingaifh  them  from  the 
other  abbas.  And  as  there  were  abbots,  fo  there  were 
alto  !.'.;  fic,  who  hud  exempt  jurifdiction,  and  were 
likewife  lords  of  parliament.  Some  reckon  twenty-fix  of 
thefe  lords  abbots  and  priors  that  fat  in  parliament.  Sir 
Edu\  CAr  fays,  there  were  twenty  feven  parliamentary 
abbots  and  two  priors.  1  Ini.  97.  In  the  parliament 
20  R.  2,  there  were  but  twenty-five  ;  but  anno  4  Ed.  3, 
in  the  fummons  to  the  parliament  at  //  mm  more  are 
named.  And  in^  Monaficon  Anglieanum  there  is  alfo 
mention  of  more,  the  names  of  which  were  as  follow  : 
abbits  of  St.  A.ijim  Canterbury,  Ramfy,  Peto  borough, 
Ciryimd,  Eitjbam,  St.  Btnnet  de  HJmo,  'H»rnby,  Col- 
ebejler,  Leieefn\  Wincbtvmb,  lVeftminfier,  Cirencejler,  St. 
Albans,  St.  Mary  York,  Sbreujbwv,  Selby,  St.  Peter' t 
Gioueejler,  Malmfbiny,    ffalthun,   1  ■•  A;.  Edmunds, 

Btaulieu,  Abingdon,  Hide,  Reubng,  (Jlajlcnbuty  and  Of- 
neyy— And  priors  of  Spalding  Si.  join 's  of frufalem,  and 
Lcives. — To  which  were  afterwards  added  the  abbots  of 
5/.  Auftin't  Briflol,  and  of  Bnrdeny,  and  the  priory  dt 
Scmpringbam.  See  alfo  Spelman's  Gloffary.  Thefe  abbeys 
and  priories  were  founded  by  our  ancient  kings  and  great 
men,  from  the  year  bC2  to  113?.  An  abbot  with  the 
monks  of  the  fame  houfe  were  called  the  cvtvent,  and 
made  a  corporation.  Te<m>  de  Lev  4  — By  flat.  27  //.  8. 
e.  28,  all  aiibeyt,  monasteries,  priories,.*^,  not  above 
the  value  of  2ccr'.  per  a/;n.  were  given  to  the  king,  who 
fold  the  land*  at  low  rates  to  the  gentry.  Anno  29 
the  reli  of  the  abbots,  made  voluntary  furrenders  of 
their  houfes  to  obtain  favour  of  the  king;  and  anno 
-,i  H.i>,  a  bill  nras  brought  into  the  houlc  to  confirm 
thofe  furrenders ;  which  pafling,  completed  the  diffolu- 
tion,  except  the  hofpitals  ami  colleges,  which  were  not 
dtffoivcd,  the  firft  till  the  3  $d,  and  the  lail  till  the  37th 
of  H.  8  ;  when  commiifio»:ers  were  appointed  to  enter 
and  fe.\ze  the  faid  lands,  6%. 

ABDA* 


ABBATI3,  An  aveucr  or  Ac  ward  of  the  (tablet  j  on 
oilier.  Sptlm. 

ABBROCKMKMT,  fiUtoctittttntuat.)  The  foreflaUing 
of  a  market  or  fair,  MS,  Antif. 

A  p  B  U  TT  A  LS .    Sr  e  A  forfait. 

To  ABDICATE,  a^r/rVdre.]  To  renounce  or  ri-lui-  any 
thing*    Toms     Lry  5. 

ABDICATION,  ob/fUaih.)  In  genera^  In  where  .1 
magiftrate  orperfon  in  office,  renomi:es  an  J  gives  up  the 
fame,  before  the  term  of  fervice  is  expired.  And  this 
word  it  frequent!)'  confounded  with  rL'H;;n.i:io:i,  hut 
dijfers  from  it,  in  that  a&tficalm  is  done  purely  and  lim- 
ply ;  whereas  rrfigntui^  is  in  favour  of  ibine  other  prr- 
£>n.  Qbamb*  Dicl.  'Tis  faid  10  be  a  renumution,  quit 
ting  and  relinquishing,  fc  as  to  have  nothing  Jurthrr  to  do 
with  a  thing;  or  the  doing  of  fuch  actions  as  n.rc  incon- 
tinent with  the  holding  of  it.  On  ki:ig  It\  having 
the  kingdom,  and  a&MtMav  the  government,  the  Lord* 
would  have  bad  the  word  i-i  rrc-.-  snadr  uic  of;  hut  ihc 
Commons  thought  it  was  nut  com  prch  entire  enough,  for 
that  the  king  might  then  Jiavr  liberty  of  returning.  The 
Srtii  called  it  a  forcfaulture  {fvftitKt)  of  the  crown,  from 
the  verb  ftriifntn. — This  w<nd  was  fully  canviified  in  ih< 
r.iritttmcntsTy  Dtbrttix  at  that  time. 

AUDITOR  1 UM  An  abdicory  or  hi  Jin  g  place,  to  hide 
and  preferve  goods,  plate,  0;  money;  and  is  ufed  for  a 
chcli  in  which  rcliqucs  ztt  kepr.  as  mentioned  in  the  in- 
vfjitiiV  of  the  rhurth  of  2Vf  t  .\hi.  Ang,  p.  f  7  J  - 

ABKREMU&CER,  shrrmsf^i^  I'lam  or  down- 
right  murder;  as  diitinguiihed  from  the  Iris  heinous 
crimes  of  man-flaughter  and  chance  medley.  It  is  de- 
rived from  the  Saxon  trturt^  apparent,  notorious,  and 
*wtyA,  murder;  and  was  declared  .a  capital  oflencf,  with- 
out fine  or  commutation,  by  the  laws  of  Quivtc,  cap.  93.  ; 
and  of  Hgn-  *>  tap.  1 3-  $pctn,\ 

To  ABET,  a&cttflrft  from  the  Saxon  a,  [atf  vrt  r/ffirt) 
and  btdati  or  bttiTt?*t  to  liir  up  or  incite..]  Jn  our  Jajw  |tg* 
nines  to  encourage  or  fct  on;  the  fubilantive  ihtmtHt  is 
ufed  for  an  encouraging  or  irrigation,  Stauthif.  PL 
Cr.  10"  An  nbtttor  \abeitam\  ia  an  inftigator  or  fetter 
on;  one  that  promotes  or  procures  a  trimc.  Oil  'Sat. 
£r.2i.  See  Title  Accrgmy. 

ABEYANCE,  or  ri/^vwr/,  from  the  Fr.  %.  - ,  to 
expect.]  J 5  what  is;  in  expectation,  remcntbnncc,  and  in- 
tendment of  law.  By  a  principle  of  law,  m  every  land 
there  U  a  fee -Ample  in  fbiucbody,  or  it  is  in  abryw. -  t  \ 
that  is,  though  for  the  pre  lent  tt  be  in  no  man,  yet  it  is 
in  expectancy,  belonging  id  him  that  isnext  to  enjoy  the 
land.  1  lull.  342.  The  word  abryaicc  hath  been  com- 
pared  to  what  the  civilians  call  k&rt$t<\us*  jacrttttm  ;  for 
as  the  civilians  fay  lands  and  goods  jacent,  fo  the  common 
lawyer*  fay  that  things  in  like  eftate  art  in  fibryancr ;  a* 
the  logicians  term  it  in  pc//i.  or  in  undemanding  ;  and  as 
we  fay  in  nubil-mt  that  is,  in  conn  deration  of  law.  See 
Pl#wd*  Rtp<  5.17, 

If  a  man  be  a  patron  of  a  church,  and  prefrnts  one 
thereto,  the  fee  of  the  lands  and  tenements  pertaining  to 
the  rectory  U  in  the  parJon  ;  but  if  ihc  parfon  die,  and 
the  church  become  void,  then  she  fee  is  in  abey/irur,  un- 
til there  be  a  new  parfon  prcfemcdt  admitted,  and  in- 
dueled  ;  for  the  patron  hath  not  the  fee,  but  only  the  right 
to  pre  lent,  the  fee  being  in  the  incumbent  that  ii  pre- 
sented. Tcrmt  tie  Ley  6. 

If  a  man  make:  a  leafe  for  life,  the  remainder  to  the 
sight  he  in  of  J.  5.  the  fee-limplc  is  in  abtywu  until  J.  S. 


irses. 
rem: 
year 


If  lands  be  leafed  to  A.  for  life,  the1 
her  perfnn  for  years,  the  remainder  for 
,  until  the  death  of  the  leflec  for  life  ; 
and  then  it  mall  velt  in  him  in  remainder  as  a  purchalcr, 
3nd  as  a  chattel  mail  go  to  his  executors.  3  Lt™*  3  \. 
Where  benant  for  term  of  another's  life  dicth,  the  free- 
hold of  the  lands  is  in  Af-Qwna  till  the  entry  of  the  occu- 
pant, r  lt$i  3  \i  J>. 

Fee •  Ample  in  afoywc  cannot  he  charged  until  it  cr>mer- 
r»  tgt  fo  as  to  Ik-  certainly  charged  er  aliened  ;  though  by 
poJ/ibilitv  it  may  fall  every  hour,  r  lujl.  378. 

The  n?cei!ity  there  was  in  ihe  old  law,  that  there 
(nculd  aUvayJt  bz  Tome  perfon  to  do  the  feudal  duties,  to 
rill  the  pnilVlhon  and  to  anhv?:  the  anions  which  might 
be  h-oiujht  for  the  fief,  mtroduced  the  marim  tha^  the 

iir-tf.  165.) 

n  which  the 
might  be  fo. 
ritance  could 


f~.-.  \:;]d  cnuhl  never  Jn  ?bey 
But  it  was  admitted  th?re  were 
ijfdfirttjtnce  when  fepararcd  from 
Y.ui  iJiis  abtyanec  or  Oi&eoljoii 
not  but  be  confi  I  rred  ivjtli  1  very  iea}o,w  "ye.  and  it  was 
agreed  toat  it  (h  iti)d  be  tjtfc^itntenanced  and  difcouraged 
as  much  as  puflibl"»  and  allowed  upon  nnn^*  hnt  the  moil 
urgent  Occa^Ofij  — The  chief  rcalbns  of  tfai^  maybe  found 
in  lUtKkjht::"^  argument  in  t;lje  cafe  of  Piwjw  and  Blak?\ 
and  Mr.  tfazgrA  <i*s  obfervatiotis  on  the  rule  in  Sktll/t 
cafe.  To  thefe  rcafpns  the  modern  law  his  added  her 
marked  rind  wnr-mij'-d  odlam  nf  cve;y  rcilraint  upon 
alienation  ;  ii  being  clear  tH"at  no  rellraint could  he  more 
clfe&ual  t*ian  the  adn:ituon  of  a  fuipention  of  the  inheri- 
tance. The  farre  principles  have  in  fome  degree  given 
rife  to  the  weil  Lnou-n  rufe  cf  law,  thnt  a  preceding  eJlare 
of  freehold  is  in  JiipenfabJy  nccc.Tiry  for  the  Jtifftti  of  a 
contingent  remainder  j  and  th?y  intioence  in  fome  degree 
the  dnclrines  refpe^'ting  the  dell  ration  of  contingent  re- 
maindc;st  See  \  iajl.  zitia,  and  34;  b,  and  the  notes 
there. 

A 5  to  the  atsiyixct  pf  titl+.f  of  Irnmr,  and  their  being 
revived  by  the  royal  nomination,  feci  h/.  |$5 *;  where 
Lord  G*lr  fays,  that  if  an  carl  of  t  kfifr  die,  leaving 
more  daughters  than  one,  the  etilcrt  mail  not  of  right  be 
a  counted,  but  the  king,  may  for  iht  uncertainty,  confer 
the  dignity  on  which  daughter  he  pleafes.  And  thisdoc- 
uir.e,  fays  M:  $nvr*v*  in  his  notrT  is  undnubtedity  law, 
though  our  books  lurnilh  little  matter  on  the  fubjeci. ;  and 
there  aj'e  many  infmocej  pf  .in  rxertion  of  this  prerogn- 
ci re  Ore  of  the  molt  remarkable  rook  place  in  the  per- 
fon of  ihc  late  Mr.  fforAfra  E<rh:,-i  who  in  17^4  ^as  c-!- 
Ird  to  the  Houfe  of  Peers  in  right  of  the  old  barony  of 
Beit  tout  f,  aiter  an  nbtyamt  of  feveral  centuries,  and  was  al- 
lowed to  fit  according  to  the  antiquity  of  that  barony.  See 
C*tf+ in  Dt>:n.  Pr#t*  1 764.  Another  indanec  was  In  iha 
cafe  of  Sir  Frontls  OaJbtf-'aiJ,  hte  Lord  Sptafp  ;  fej 
in  176^  he  was  called  to  the  anttent  barony  of  tliat  n.nne 
in  right  of  hb  deceafed  mother,  who  was  eldeft  finer  and 
one  of  the  co-heirs  of  an  earl  of  tfrjinnrit^ct,  on  who  is 
death  that  barcny  h,^.d  become  in  abtyance,  and  being  Co 
fnmmoned  he  took  his  feat  as  premier  baron  in  place  of 
Lord  Aftrr^fpUftwyi  who  before  polTeiTed  that  diftinclion. 

ABGEfOiUA,   w  sr. The   alphabet.  \U: 
ff'c/hn. — The  I  rife  Hill  call  the  alphabet  f&bfam, 
jUil(5K\  L  i,  for  abitm  u  T/Jie  tiimt  nrhicB 


fee,  and  Br«a.  Tratl.  1.1.  ?. 
ABILITY  to  inherit.  See 
ABISHERING  or  AfilS 

(0  be  quit  of  amercements . 


,  toS- 

NG.   Is  underHocd 
nally  fignlfied  a  for- 
fcituc 


ABJ 

feitnre  or  amercement,  and  is  more  properly  tnijhtrfog, 
mifitrfoft  or  mtjkerwgy  according  to  Speltttan,  li  hath, 
fincc  been  termed  a  liberty  or  freedom  j  beLaufc  where- 
ever  this  word  b  ufed  in  a  grant  or  charter,  the  perfons 
to  whom  made,  hive  the  forfeitures  and  amercements  of 
at!  ethers,  and  arc  thcmfelves  fiee  /ram  the  eontroul  of 
any  within  their  fee.  ftrjfe/'*  jjfftr;  7>n*/(fc  Ley  7. 

ABJURATION,  Jt&juratie.']  A  forfwearing  or  renoun- 
cing by  02th  :  in  the  o|tl  law  it  fignifted  a  fworn  banilh- 
menr,  or  an  oath  taken  to  forfakc  the  realm  for  ever. 
Siaumlf.Pl  CI.  *.  f,  40- 

Tormerty  in  king  Edward  the  Cvnfsjfir**  time,  and 
other  reigns  down  to  the  22  tf.  S,  (in  imitation  of  the  cle- 
mency of  the  Reman  emperors  toward*  fuch  as  ficd  to 
the  church,)  if  a  man  bad  committed  felony  here, 
and  he  could  fly  to  a  church  or  church-yard  before  his 
apprehenfion.  he  might  not  be  taken  from  thence  to  be 
tried  for  his  crime  \  but  on  confeflion  thereof  before 
:[.;_  ;ufikc,  or  before  tfie  coroner ,  he  was  admitted  to 
his  oath,  to  objure  or  forfakc  the  reaJm  ;  which  privilege 
he  was  to  have  forty  days,  during  which  time  any  perfons 
might  give  him  meat  and  drink  for  his  fufte  nance,  buc 
rot  3ft:r.  on  pain  of  being  guilty  of  felony :  Sec  Herr.'i 
r,  lilt,  1.'  But  at  lait,  this  punilhment  being  but  a 
pcrpetu.il  confinement  of  the  offender  to  fome  fanduary, 
un  {up^n  ehfttratUiB  of  his  liberty  and  free  babrta- 
lion)  he  u-oliIJ  i-tjuJe  to  fpetrd  hia  life,  (as  appeari  by  the 
flat,  anno  iz  IL  5.  e.  iat)  this  privilege  was  abolifhcd 
by  Aac.  21  Jac*  i,  tap.  2%;  and  ihis  kind  of  abjuration 
ceafed.    a  I  ji.  629, 

As  to  the  eflVd  of  abjuration,  on  the  marriage  tie,  fee 
tit.  Baron  Feme. 

In  its  modern  and  now  more  ufual  figni/ication,  it  ex- 
tends to  the  perfon  as  well  as  place ;  as  for  .1  man  to  ab- 
jure the  Preiendcr  by  oath,  is  to  bind  himfclf  not  to  own 
any  regal  authority  in  the  perfon  called  the  Pretender, 
nor  ever  to  pay  him  any  bbedienre,  fc^r.  See  on  this  fub- 
jecl,  ttt.  Nmcmfcrmifist  Oaths,  PapiJ?,  Recitfatitt,  &rV. 

ABO  LI  HON.  A  deJtroying  or  effacing,  or  putting 
out  of  memory  :  it  alfo  figi/ifies  the  leave  given  by  the 
king,  or  judges,  to  a  criminal  3ccufer  to  deiift  from  fur- 
ther profecucion.    Stat.  25  H.  8.  e.  zi. 

TO  ABRIDGE,  abbreviarty  from  the  Fr.  a&brtgtrJi 
To  make  fiiorter  in  words  fo  as  to  retain  the  fenfr  and 
fubnance.  And  in  the  common  Jaw  it  figniiica  particu- 
larly the  making  a  declaration  or  count  (hotter,  by  fever- 
ing fome  of  ihcfubJlance  from  it:  a  man  is  faid  toabrfagt 
his  plaint  in  affile,  and  a  woman  her  demand  in  action 
of  dower,  where  any  land  is  put  into  the  plaint  or  de- 
mand which  is  not  in  the  tenure  of  the  defendant;  for 
jf  the  defendani  pleads  non-tenure,:  joint-tenancy,  i^c* 
in  abatement  of  the  writ,  as  to  part  of  the  lands,  the 
plain  tiff  may  leave  out  thofe  lands,  and  pray  that  thetc- 
fiver  to  the  reft.    Sec  Rrnuk.  tic.  Abridgment , 


n,idezi  H  S,  f.  \. 

ABRIDGEMENT, 
narrow  coropa&.  See  tit 

ABROGATE,  a&ng 
any  thing  :  to  abrogate  ; 
Stat.  5  &  6  Ed*  6.  c.  3. 

A  B5nNTE.ES,  or r/er 
was  held  nDttLLn  jo  jJ 
letters  patent,  dated  ay 


AJ^O-V] 
Voul. 


ge  work  contracted  into  a 

To  difannul  or  take  away 
,  is  to  lay  aftde  or  repeal  it. 

reer.  A  parliament  fo  called, 
:  Hen*  8.  And  mentioned  in 
8.  4  J»Ji.  354. 


4Jtu 
xttftJ  in 

void-— *At  in 


ACC 

AHSOLUTTON3,  from  Rmt.  { 

AliSONI  ARE.  A  word  ufed  by  t 
the  oath  of  fealty,  and  fignifyingto  fh> 
the  form  of  the  oath  among  the  Saxwtt  recorded  by  Si 

A3SQJ  E  HOC.  See  title  Traverftt* 
i  ABUT  TALS,  from  the  French  *b*tttr  01; to 
limit  or  bound.]  The  buttings  and  bounding*  offands« 
Eait,  V/elV,  North  or  South,  wiifi  rcfpeO  to  the  places, 
by  which  they  are  limited  and  bounded,  Ca.nJ.n  telfi 
m  that  limits  were  diltin;;u: lined  by  hillocks  miffed  in  the 
lands  called  BHentintJ,  whence  we  have  the  word  bMirir.g* 
The  fides  on  the  breadth  of  lands  arc  properly  <tjjptentt$9 
lying  or  bordering;  and  the  ends  in  length  M-ittanfrst 
abutting  or  bounding.  The  boundaries  and  ahttai;  of 
corporation  and  c hutch  lands,  and  of  parhhes,  arc  pre* 
ferved  by  an  annual  proccflion.  Boundaries  are  of  fevc* 
ral  forts;  fuch  as  indofures  of  hedge*,  ditches  and  Hones 
in  common  fields,  brooks,  rivers,  and  highway**  £2V.  of 
mannr;:  and  lord  (hips, 

ACCAPITARE,  tctipitm.  To  pay  relief  to  lords  of 
manors,— Capital}  rfamin*  ace  a  pit  are.    iilrta,  /.  z„  e,  co. 

ACCEDAS  AD  CURIAM,  A  writ  to  the  fcertf 
where  a  man  hath  received  fajfe  judgment  in  a  hundred 
court,  or  court  baron.  It  iffiics  out  of  the  Chancery,  bat 
i-s  returnable  into  B,  R.  or  C.  B+  And  is  in  tne  nature 
of  rli e  writ  dc  faljojttdkiv,  which  lies  fgr  him  that  bad  re- 
ceived falfe  judgment  in  the  county  court.  In  the  Rc- 
gijler  vf  iVriti^  it  is  fa  id  to  be  a  writ  that  lies  as  well  for 
jullice  delayed,  as  for  falfc  judgment;  and  that  it  ii  a 
fpecies  of  the  writ  rrcW<rn\  the  lltcrtlr  being  to  make  re. 
cord  of  the  fuit  in  the  inferior  court,  and  certify  it  into 
the  king's  court,  fog,  Or^.  9,  56  :  F.  N.  B.  (8  ;  Dytr 
J  69. 

ACCED  AS  AD  VICECOMITFM,  VVhcre  a  fficriff 
hath  ;i  writ  called  Pone  delivered  to  him,  but  fupprefFeth 
k.  e  ! l t ^  writ  is  directed  to  thecoroner1  commanding  him 
to  deliver  a  writ  to  the  Iheriff.    Rtg.  Orig,  83. 

ACCEPTANCE,  ttaeptatfo.}  The  taking  and  ac- 
cepting of  any  thing  in  good  part,  and  as  it  were  a  tacit 
agreement  to  a  preceding  act,  which  might  have  been  de- 
feated and  avoided,  were  it  not  for  fuch  acceptance  had. 

At  te  the  ejftft  cf  acceptance  t>f  Rent,  See  titles  Rawt 
Lrai, 

Hvwfar  the  accept  ante  */tnc  Ejlcite  /ball  Atjirty  0*&thtfy 
See  title  E'hi'e. 

PFfjtre  the  acceptance  of  mmtj  fi.M  dif charge  a  Rvzd, 
See  title  Bond. 

Jim  far  ike  acceptance  ef  err  thing  jbafl  be  a  gtsd  Lai'  to 
ttrr  demand  vj  *  /met  Lit , 

Where  the  condition  of  a  bond  is  to  pay  money,  aa- 


/J)rrc6  ;  gRep.yy.  The  acceptance  of  uncertain  thing** 
asoufroms,  Crfr.  made  over,  may  not  be  pleaded  in  fatif- 
fadion  of  a  certain  fumdueon  bond.  Cn.  Car.  103.  Jf 
a  woman  hath  tiilc  to  an  eftare  of  inheritance,  as  dower, 
gpfc.  Ihe  Iball  not  be  barred  by  any  collateral  faiisfaclion 
or  recom pence  :  and  no  collateral  acceptance  can  bar  any 
right  of  inheritance  or  freehold,  without  fome  rclcafe,  t?r> 
4  Rip,  1,  When  a  man  is  entitled  to  a  thing  in  gtofs, 
he  is  not  bound  to  accept  it  by  parcels  ;  and  if  a  lcfTor 
din  rain  for  rent,  he  is  not  obliged  to  acf.pi  pari  of  it ; 
nor  in  action  of  detinue,  part  of  the  goods,  Br*,  3  Sa!i.  z. 

C  Debt 


ACCESSARY.    T.  IT. 


Drbt  upon  bond  conditioned  for  the  obligor  ro  make 
an  afturance  of  fuch  lands  to  fuch  uf«  w  in  the  condition 
mentioned;  the  defendant  pleaded,  that  he  had  made  a 
feoffment  of  the  fame  land*  to  ether  uir^  than  in  khe  con- 
dition exprefltd,  which  the  obligee  had  accepted  ;  upon 
demurrer  it  was  adjudged  an  ill  plea ;  for  the  obligor 
ought  not  to  vary  from  the  ufe*  jet  fcuth  in  the  condi- 
tion,   t  Btwtl.  to. 

Acceptance  of  a  Uft  fum  may  be  in  fatbfaelbn  of  a 
greater  fum,  if  it  be  before  the  day  on  which  the  money 
becomes  due.   3  Hulft.  301.    See  title  Pnymtttt. 

ACCESSARY  or  A c c f sso  k r .  J<ry  Snfafj  Partictfi 
cnr-inii.)  One  guilty  of  a  felonious  olFence,  not  princi- 
pally,  but  by  participation  ;  as  by  command,  advice,  Of 
concealment,  &c. 

A  tit  tort  and  Ac  tMpfrcrt  alfo  come  in  fome  meafure 
under  the  name,  though  the  ioimer  no:  ftri&ly  under  the 
legal  definition,  of  Acceflbries.  An  Akrt&r  u  one  who, 
ftirs  up,  incites,  inftigaics  or  encourages,  pr  who  com- 
mand*, counfefs  or  procure*,  another  to  commit  felony  ; 
and  in  many,  indeed  in  almofl  all  cafes,  is  now  confidered 
as  much  a  principal  as  the  actual  felon,  in  fome  c&fc* 
more,  as  in  the  Caw  of  murder.  Sec  tAdcb*i  Hawk.  jP.C 
A  2.  e.  29  §  7- 3  :  ^  c  98—103.  An  ftqrifo  is  one 
Of  many  equally  concerned  ta  a  felony,  and  U  generally 
applied  to  tnoi'c  who  arc  admitted  to  give  evidence  agiinll 
ihtir  leIlow  criminals,  forthe  furtherance  of  jufhec  which 
might  otherv.'iic  be  eluded  ;  and  this  is  done  on  the 
ancient  rrindoie  oflaw  relative  to  /tpprsven .  See  Ltacifi 
JiW.  P.  C.  I  2.  c.  37.  $  J,  7s  &  notes:  4  Cwm.  329. 

The  fallowing  extracts  from  fl/^W*  'Cmmatrnriet, 
fyGsnm.  34—40  &  333)  with  fome  flight  additions  in- 
fcrted,  feem  to  be  njoft  proper  to  give  the  reader  a  me- 
thodized general  idea  of  the  fubject. — Confult  alfo  Hales 
ft'ijf.  P*  t\  and  Hawk*  J\  C.  far  fuller  in  form  a  dsn. 

I.  Of  Prhvipjili,<—.k  man  mr.y  be  principal  in  an 
offence  in  two  degrees.  A  principal  in  the  firft  degree, 
is  he  that  is  the  actor,  or  abfolute  perpcirator  of  the 
crime  f  and  in  the  fecond  degree5  he  who  is  prefenr, 
aiding  and  abetting  the  fail  to  be  done,  t  Halt's  P.  C. 
01  — Which  prefence  need  not  always  be  an  aclual 
immediate  Handing  by,  within  fight  or  hearing  of 
the  fad  J  but  there  may  be  alfo  a  con  lint 'live  pre- 
frnce,  as  when  ose  commits  a  robbery  or  murder,  and 
another  keeps  watch  or  guard  at  fome  convenient  dif- 
tance,  Fcj\t  350.  And  this  rule  hath  alfo  other  ex- 
ceptions ;  for,  in  cafe  of  murder  by  poffoning,  a  man 
may  be  a  principal  felon,  by  preparing  and  laying  the 
poiion,  or  per fuading  another  to  drink  ii,  {Kcb.  51,,)  who 
is  ignorant  of  its  poifonouj  quality,  {FojUi  34<)t)  or  giv~ 
ing  it  to  him  for  that  purpofe;  and  yet  not  admintftrr  it 
htmfelf,  nor  be  prefent  when  the  very  deed  of  poifomng 
is  committed.  3  lnjt>  138.  And  the  f':une  rexfon  wilt 
hold,  with  regard  to  other  murders  committed  in  the  ab- 
fence  of  the  murierer,  by  mean*  which  he  had  prepared 
before- hand,  and  which  pn  b.ibly  could  not  tail  of  their 
.jyifchieyous  effect.  Aa  by  laying  a  trap,  or  pitfall,  for 
another,  whereby  he  is  killed;  letting  out  a  wild  bc^Jl, 
with  an  intent  to  roifchief;  or  exciting  a  madman  to 
commit  murder,  fo  that  death  iheicupon  enfues  :  in  every 
of  thefe  cafes  the  party  offending  is  guilty  of  murder  as 
a  principal  in  the  hrH  degree,  ror  hecannbt  be  called 
an  aecelfary,  mat  ueceltArily  prefoppofing  a  principal  j 
and  the  poifon,  the  pitfall,  the  buall,  or  the  madman 


cannot  he  held  principals,  beng-  only  the  inHruments  of 
deaths  A*  therefore  he, ffiu !l  Ik-  <  mainly  guilty  either 
as  principal  or  ncceflary,  and  cannot  be  fo  as  acce/Iiiry, 
si  folio  vi  that  he  mull  b*»  guiiry  as  principal  :  and  if 
pri»cip;d,  then  in  the  firft  drnree,  for  there  is  no  other 
criminal,  much  lefs  a  fupe.Ior  in  ihe  guilt,  whom  be 
could  idd,  abet,  or  afliil.  t  I&k**  P,  C.  6ij  :  2  H&Vfk. 
P.  C.  .Hi,i. 

II.  Of  Aatffwet, — -An  AeceiTory  is  he  who  h  not  the 
chitf  aclor  in  the  offence,  nor  prefent  at  irs  performance, 
but  \*  fome  way  concerned  therein,  either  before  or  a f- 
ter  the  fuel  committed.  Jo  conftdering  rhe  nature  of 
which  degree  of  guilt,  we  will,  examine  1  ft.  What  of- 
fence*  admit  of  acce Tories,  and  what  not:  2.  Who  may 
be  an  accellfrry  before  the  f,.tt :  3  Who  may  be  an  ac- 
ceflbry  after  it:  4,  How  acceilories,  conlidcred  merely  as 
fueh,  and  difttnfl  from  principal  are  to  be  treated : 
5-  Of  accciToi  ici  or  accomplices  accufing  principals. 

t.  In  high  treafon  there  are  no  acceflbries,  bur  all  are 
principal* :  the  fame  afl*,  that  m^ke  a  man  icccflbry  In 
felony,  making  him  a  pnncipal  in  high  treal">nT  upon 
account  of  the  heinQttfnefs  of  ihe  crime.  3  Ufi*  \  3S  : 
1  llali*i  P.  Ci  613.  Lcfi^es,  it  is  to  be  confiJcred,  that 
the  baie  intent  to  commit  trcafon  is  many  times  aduai 
treafbn;  as  imagining  the  de^th  of  the  king,  or  eonfpiri-g: 
to  take  away  h>j  crown.  And,  as  no  one  enn  advifc  and 
abet  foch  a  crime  without  an  intention  to  have  it  done, 
there  can  be  no  acceCbries  before  the  fntl  a  fince  the  very 
advice  and  abetment  amoont  to  principal  treafon.  But 
thjj  will  not  hold  in  the  inferior  Ipeae*  <jf  high  Treafon, 
which  do  not  amount  to  the  (e^ai  idea  of  comporting  the 
death  of  the  king,  queen,  or  prince-  For  in  thefe,  no  ad- 
vice  to  commit  them,  unleJ*  the  thing  be  actually  per- 
formcdi  will  make  a  man  a  principal  traitor*  Ftfitr  342. 
Jn  petic  treafon,  murder  and  felonies  with  or  without  be- 
nefit of  clergy,  there  may  be  acccflcries ;  except  only  fa 
ihofc 'offences,  rthich  by  judgment  of  law  are  fud  Jen  and 
unpremeditated,  aa  raanihiu^hter  and  the  like,  whichr 
therefore  cannot  have  anv  a:ccflbncs  before  the  face. 
1  H*tei  f.  C.  615.  So  too  in  f?eul  h.rceoy,  and  in  all 
crimes  under  the  degree  of  felony,  there  are  ho  accefibries 
either  before  or  aficr  the  fact :  but  all  perfonscencernrd 
therein,. if  guilty  at  all,,  arc  piincipaU.  t  Helfi  P.  C.613* 
(Sic  fame  rule  holding  whh  regard  to  Lite  lug  heft  and 
Juweft  offence?;  though  upon  different  reafons.  Jn  trea- 
fon all  are  piincrpah, fi^ptn  *\tiim  tttVifti'j  in  irefpais  all 
are  principals  becaufe  the  LaWi  jew  &  wttititit  titm  curat, 
docs  not  defcend  to  difiinguifh  the  dirt'erent  fhades  of 

jeans  Jeq  Acur  natural?*  jVi  frinripafii  :  3  loft*  139:  and 
therefore  hw  acceftbry  cannot  be  guilt}  of  a  higher  crime 
than  his  principal,  being  only  punifhed  as  a  partaker  of 
his  guilt.  So  that  if  a  fervent  inJligate*  a  Ibamgcr  to  ki'i 
hi,  tiiiiiler,  this  being  murder  in  the  ''ranger  as  princi- 
pal, of  cOttrfe  ihe  fervant  is  acccflcry  only  to  the  trims 
of  murder,  though  had  he  been  prefent  and  afCfttng  he 
would  bare  been  guilty,  as  principal,  of  petty  Crcafcn, 
and  rhe  ]t ranger  ol  murder.    2  Hauri.  P.  C.  44.1,  2, 

Though  generally  an  act  of  parliament,  creating  a  fe- 
lony, tender*  (confequentially)  actelTaries  before  and  af- 
ter, within  the  fame  penalty^  yet  the  fpccial  penning  of  the 
act  of  parliament  in  foch  cafes  fbmctimo  varies  the  cafe. 
Thus  the  iLituce  of  3  Htiu  7-  e.  a,  againll  taking  a^vay 
maidens,  lVc.  makes  the  offence  and  the  procuring  and 

abetting^ 
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xbeitlng,  yea  and  wittingly  receiving  alfo,  to  he  alt 
equally  principal  fdoaie:,  ana  excluded  of  clergy.  1  W^/.-'j 

In  what  cafe  accc  lit  lies  are  excluded  from  clergy,  fee 
lit.  Ffijuriii  iviik;tt  CJr  jy. 

2.  Sir  Mftabw  Hols  £5  fiirfr*/  A  C.  615  ,  616)  define] 
„4n  ate.ffiy  hj'art  ife  jo."1  to  be  one,  who  facing  abfent  at 
the  lime  ihe  crime  was  committed,  doth  yet  procure, 
counsel,  cr  command  another  to  commi:n  crime.  Herein 
abfence  is  neceflfery  to  make  him  an  acceffrry :  for  if 
fiich  procurer,  or  the  like,  be  pre  fern  he  is  gntlryof  the 
crime  a3  principal.  If  A.  then  advifes  5.  to  kill  another, 
and  By  decs,  in  the  abfence  of  A.  now  B.  is  principal, 
and  4'  15  acceflbry  in  (he  murder.  And  this  hohls 
though  the  part/  killed  be  not  &  rtrkM  unttrru  at 
tiic  time  of  the  advice  given.  As  if  A.  the  reputed  fa- 
ther, advifes  B.  the  mother  of  a  baltard  child,  unborn,  to 


flrangle  it  w 
the  murder.  Uyrt  jao. 
1*5.)  that  whoever  proc 
(hough  it  be  by  the  inter 
acceSTory  bef-jre  [lie  fqft 
who  in  any  wife  commam, 
an  unlawful  act  is  acocfli 
unlawful  ac%  but  is  not  a 


of  the  law.  r  jfftrir'j  P.  C  614..  To  boy  or  receive 
ffclen  yrood*.  knowing  them  to  I  e  itofct),  fells  ttfider  none 
of  thefe  dcfcripiioni;  it  was  therefore  at  common  la*  a 
mere  mifdemeanor,  and  made  not  the  receiver  accffloi  v 
to  the  theft,  becaufe  he  received  the  goodi  only,  and  not 


he  %ii  cs  io,  V.  is  acceifnry  to 
Lnd  it  is  alfo  fettled,  {('t/h-r 
■th  a  felony  to  be  committed, 
atiou  of  a  third  pcrfon,  is  an 
It  is  likewife  a  rule,  that  he 
)t  cnyufels  another  to  commit 
to  ali  that  enfues  upon  that 
llbry  to  any  act  diilinft  from 
ehe  other ;  as  it  A.  commands  B,  to  beat  C.  and  fl.  beats 
him  Co  that  he  ..dies,  £.  is  guilty  of  mnrdcr  as  principal), 
jknd  ./.  ni  acctlIVy  ;  but  if  A.  command*  B>  to  burn  C?5 
houfc,  and  he  in  lb  doing  commits  a  robbery,  now  A, 
though  acceiTi.ry  to  the  burning,  h  not  acccilary  to  the 
robbery,  for  that  it  a  thing  of  a  diftinct  and  unconfe- 
cjuential  nature.  1  Hair's  P*  C.  6ij.  Eut  if  the  felony 
committed  be  the  fame  in  fubllance  with  that  which  is 
commanded,  and  only  varying;  in  fbme  cireumllantial 
matters  j  as  if,  upon  a  command  to  poifon  A,  he  is  flab, 
bed  or  flior,  and  dies,  the  commaider  is  ftitl  acceiTrry  to 
the  murder,  for  the  fubfbncc  of  the  thing  commanded 
was  the  death  of  A.  and  ihe  manner  of  its  execution  is  a 
mere  collateral  circumllance.  z  Hir.v 
Hat.  3^4  iV.  fc/Af.  r*o.  benefit  of  c! 
from  acceflbriea  before  the  fact  to  iurg 
ing,  counfeSlin^,  &c. 

3.  An  etiejftoj  qfttrihtfafl  may  be,  where  a  per  fun, 
knowing  a  felony  to  have  been  committed,  receives  re- 
lit-vei,  tomfom,  or  aulfts  the  felon.  1  Ha't*i  P.  £"■„  6r8. 
Therefore  to  make  an  acceflbry  ex  f*>ft  it  5s  in  the 

firll  place  requifire  thai  he  knows  c 
2  Ha.uk,     C".  446.    In  the  nc.v 
relieve,  com  fort  >  or  am"  11  lum.  A 
ancc  whatever  given  to  a  felon,  to  hinder 
prehended,  tried,  or  fu fieri ng  c 
filler  an  accetfbry.    As  furnil' 
efcapc  his  purfuers,  money  or 
houlc  or  other-  Ihelter  tn  court 
violence  to  relcue  or  protect  Kii 
So  Ukewife  to  convey  infirumen 
to  break  gaol,  or  10  bribe  th' 
makes  a  man  an  acceflbry  to  I 
I  j      1 2  IK  3.  c.  7.  the  receiv 

or  goods  piratically  taken  rend  err  the  recti  vers  acccllory 
to  trie  piracy.  But  to  relieve  a  felon  in  gaol  with  cloaths 
or  other  neceffarics,  is  no  offence:  for  the  crime  impu- 
table to  this  fpecics  of  acceflbry  is  the  hindrance  of  pub- 
lic jufiice,  by  aiGiling  the  felon  to  efcape  the  vengeance 


Ml  away 
nmand- 


4. 


i  the  princi- 


pal felony  admits  of  accc/roties)  Fcjfrt  73 
tranfported  Tor  fourteen  years;  and  in  the  c^fe  of  receiv- 
ing linen  goods  Rolen  from  the  bleaching  grounds,  are 
by  ftat,  13  Gw*  z.  c,  17,  declared  felons  without  Wnetit  of 
clergy* 

The  felony  mud  be  complete  at  the  time  of  the  af- 
frftance  given  j  clfeit  make*  not  the  afChntan  acceflary. 
As  if  one  wounds  another  mortally,  and  after  the  wound 
given,  but  before  death  entiles,  aperfon  ifiills  or  receives 
the  delinquent,  this  dries  not  make  him  acccJTcry  \o  ihe 


h  imicide ;  for 

nutted*  2  £ 
where  a  felon 
feflud  juftice 
to  aid  or  recei 
or  the  child  his  pan 


trnent,  makes  the  af- 
him  with  a  borfe  to 
ali  to  fupporr,  himt  a 


et  Jmn  clcipc, 
And  by  It  at, 

t  pirate  or  any  veifel 


ith  enfues,  ihe  re  is  no  felony  crrn- 
4 17 ►  But  fo  ftrrS  is  the  law 
y  complete,  in  order  to  dn  ef> 
rraieft  relations  are  not  fu^^e^ed 
ler.  tf  the  parent  affill*  the  child 
if  the  brother  rccci-cs  die  bro- 


ther, the  mafter  his  fervant,  or  the  fervanc  his  mailer,  or 
even  if  the  hulband  relievej  his  wife,  who  may  have  any 
of  them  committed  a  fctonyT  the  receivers  become  ac- 
ccflbries,  rx  fojl  fatf*.    3  h}.  io3:  2  P.  C.  ^o. 

But  a  feme  coverc  cannot  become  an  acceffory  by  the  re- 
ccitand  ccncrnlment  of  her  luifband;  for  fhe  is  pre  fumed 
to  act  under  his  coercion,  and  therefore  (he  n  not  bound, 
neither  ought  me  to  difcoverher  lord,  1  HxU's  P.Caai. 

4.  I  he  general  rule  of  the  ancient  hw  is,  that  accef- 
fories  Ihall  fufier  the  fame  punimmeni  asthetr  principnls; 
if  one  be  liable  to  death,  the  other  is  alfo  liable.  3  Ltft- 
iyS.  Why,  then,  it  may  be  alk?d,  are  fach  elaborate 
dillincitons  made  between  aeceflbries  and  principals,  if 
both  are  to  fufier  the  fame  piinifhmcnt?  Forthefe  rca- 
fons  ;  irt,  To  diftinguidi  the  nature  and  denomination 
of  crimes,  that  the  aeeufed  may  know  how  to  defend  him- 
felf  when  indicled  :  the  commifiion  of  an  actual  robbery 
being  cjuite  a  diilcrem  accufaiion  from  that  of  hariieur- 
in^j  ihe  robber.  adlyT  BecaufcT  though  by  ihe  antient 
common  law  the  rule  is  as  before  laid  down,  that  both 
mall  be  punifhed  alike,  yer  now  by  the  Oatutes  relating 
to  the  benefit  of  clergy,  a  distinction  is  made  between 
them ;  accefforics  after  thrfnfl  being  toll  allowed  the  be- 
nefit of  elergy  in  all  cafes  (except  horfe- Ileal  ing,  flat.  31 
I  Eli-Ji,  l.  12;  and  ilea]  ing  of  linen  from  bleachlng-gronnds, 
Hat,  ifl  Grt.  2.  r.  27}  which  is  denied  to  the  princi^uls, 
and  ncceftbries  fafinri  tbt  fafl,  in  many  cafes ;  as  among 
nihers  in  pciit  treafon.  murder,  robbery,  and  wilful 
burning.  1  Male**  P.C.  615,  And  perhaps  if  a  dilKnc- 
tinn  were  con ftantly  to  be  made  between  the  punishment 
of  principals  and  acceifories,,  even  before  the  fatl,  the 
latter  to  be  treated  with  a  little  lefs  fe verity  than  the  for- 
mer, si  might  prevent  the  perpetration  of  many  crime;, 
by  increafmg  the  difficulty  of  finding  a  pcrfon  to  execute 
ihe  deed  itfelf ;  as  his  danger  would  be  greater  ihan  that 
of  hb  accomplices,  by  realon  of  the  difference  of  his  pu- 
nimment.  Beccor.  r.  37.  3dly,  Becaufe  no  man  formerly 
could  be  tried  as  acceflbry  till  after  the  principal  was  con 
vitlcd,  or  at  Jealt  he  mull  have  been  tried  at  the  fame 
^  z  time 
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lime  with  him,  though  that  law  is  now  much  altered. 
4<hly,  Becaufe,  though  a  man  be  indicted  a*  acceflbry 
and  acquitted*  he  may  afterwards  he  indided  as  pjinci- 
p*t;  for  an  acquittal  of  receiving  or  coun  felling  a  felon 
is  no  acquittal  of  the  felony  idelf :  but  it  is  a  matter  of 
fotnc  doubt,  w  hether  if  a  man  be  acquitted  as  princtpal, 
he  can  be  afterwards  indicted  as  accelfory  hef&  r  the  lad  ; 
fince  thofe  offences  are  frequently  very  ncajly  allied,  and 
therefore  an  acquittal  of  the  guilt  of  one  may  be  an  ac- 
quittal of  the  other  alfo,  i  tJaVt  P.  C*  6z$,  626: 
2  Hawk,  P.  C.  529,  530:  Fbjitr  361.  But  it  is  dearly 
held*  that  one  acquitted  a*  principal  may  be  indiciod  as 
accclTory  after  the  faft  ;  fince  that  is  always  an  nlicncc 
of  a  different  fpecies  of  guilt,  principally  rending  to 
evade  the  public  juftice,  and  is  fiibfeqiicnt  in  it*  com- 
mencement to  the  other*  Upon  thefe  reafons  the  dif- 
lindionof  principal  and  accelfory  will  appear  to  be  highly 
neccflary,  though  tfw  puntlhmcnt  is  Hill  much  the  f*mc 
with  regard  to  principals  and  fuch  accelknies  as  offend 
before  tfkc  ht\  is  committed. 

By  the  old  common  law,  the  accejTory  could  not  be 
arraigned  till  the  principal  was  attainted,  unlefs  he  chofe 
it,  for  he  might  waive  the  benefit  of  ihe  law ;  and  there- 
fore principal  and  acceflbry  might  2nd  may  ftill  he  ar» 
raigned  and  plead,  and  alfo  he  tried  together,  ttut 
ctherwife  if  the  principal  hid  nei  cr  been  indited  at  all. 
had  flood  mute,  had  challenged  above  thirty- five  jurors 
peremptorily,  had  claimed  the  benefit  of  clergy,  had  oh- 
tained  a  pardon,  or  had  died  before  attainder,  the  accef* 
fory  in  any  of  thefe  cafes  could  not  be  arraigned :  for 
mh  tenjiiiit  whether  any  felony  was  committed  or  no,  till  I 
the  principal  was  attainted  ;  and  it  might  lb  happen  that 
the  acceflbry  mould  be  conviftcd  one  day,  and  the  prin-  | 
cipaJ  acquitted  the  next,  which  would  he  abfurd.  How- 
ever, this  abfurdity  could  only  happen,  where  it  was  pof 
fible  that  a  trial  of  the  principal  might  be  had  jubfeautit 
to  that  of  the  acceflbry  j  and  therefore  the  law  Hill  con- 
tinues that  the  acceflbry  fhail  mt  be  tried  fo  long  as  the 
principal  remains  liable  to  be  tried  hatafter.    Eut  by 
ilat,  1  Jxnt,     9,  if  the  principal  be  once  convicted,  and 
before  attainder,  (that  «,  before  he  receives  judgment  of 
rfea:h  or  outlawry)  he  rs  delivered  by  pardon,  the  benefit 
of  clergy,  or  othtrwife  \  or  if  the  principal  Hands  mute, 
cr  challenges  peremptorily  above  the  legal  number  of 
juror*,  fo  ai  never  to  be  convicted  at  all  ;  in  any  of  thefe 
cafes  in  which  no  fjttbfiqua:t  trial  can  be  had  cf  the  prin- 
cipal, the  accciTory  may  be  proceeded  again  ft,  ns  if  the 
principal  felon  hod  been  attainted  ;  for  there  i*  no  dan- 
ger of  future  contradiction.    And  upon  the  trial  of  the 
stccciibry,  as  well  after  as  before  the  conviction  of  the 
principal,  it  fecmsto  be  the  better  opinion,  and  founded 
on  the  true  fpirit  of  juitice,  that  the  acceflbry  is  ar  liberty 
(if  he  can)  to  controvert  the  guilt  of  his  luppofed  prin- 
cipal, and  to  prove  him  irmocent  of  the  charge,  ai  ivejl 
in  point  of  fact,  as  in  point  of  law.  Ftjlar  365,  Sec.  By 
ihc  ftnt.  2  &  3  £♦  6.  r.  14,  the  acceflbry  i>  inuiclablc  in 
rhat  county  where  he  was  acceflbry,  and  lhall  be  tried 
there,  as  if  the  felony  had  been  committed  in  the  fame 
county  i  and  the  ju rt ices  before  whom  the  acceflbry  is, 
lhall  write  to  the  inflicts,  &c.  before  whom  the  princi- 
ciprd  is  attainted ,  for  the  record  of  the  attainder.  1  /&A-V 
Iff}.  P.  C.  62> 

Where  the  priacipal  is  not  attainted,  hut  difcharged 
by  being  burnt  in  the  hand  only,  the  acceflbry  after  the 
2 


fact  ought  to  be  difcharged  without  burning  in  the  hand, 
oa  being  put  to  his  booh.   Qv.  Car,  566,  /A  3. 

Where  there  are  two  principals,  the  attainder  of  on« 
of  thezn  gives  fu  Hie  tent  foundation  to  arraign  the  ntcfjftary* 
jtnki  VfKt.  76, 

5 .  The  old  doctrine  of  apprsventtntt,  when  one  crimi- 
nal appealed  or  accu fed  liis  accomplices  in  order  to  ob- 
tain hii  pardon  is  now  grown  into  difufc;  but  is  fully 
provided  for  in  the  cafe  of  coining t  rwwni  bar  glory  9 
hstufr >bftnl.ifiut  htorfc  jli'tthny  and  lar^etryf  (from  Jhops, 
warehoufcj,  ltables  and  coach-hoofes)  by  Hat.  4^5) 
IV, &  M.  c.  H  :  6  £rf  7  tV.  3 .  r,  1 7 j  10  &  1 1  ffc  3.  c.  23 : 
y  5  /tew,  r,  n  :  which  cnad,  that  if  any  fuch  orfender. 
bting  out  of  prifon,  Jltall  difcover  fax>  who  li a vc  commit* 
re  d  the  like  ofiEencet,  he  IhiU  on  their  conviction,  in  cafes 
ol  birglaty  or  bwfe-br€aha%%  receive  the  reward  of  40/. 
given  to  perfons  apprehending  fuch  felons  \  and  in  ge- 
neral be  entitled  to  a  pardon  of  all  capital  offences,  ex- 
cepting r-nly  murder  and  trcafon,and  of  them  alfo  in  cales 
of  coining;  but  under  flat.-  15  Geo,  z.  c,  aS,  the  pardon 
extends  only  to  offences  by  coin  age  ►  And  in  cales  of 
Scaling  iron,  lead  or  other  metals,  the  accomplice  con- 
victin^  receivers  (liall  (under  flat.  19  Gio.  2.  c  30)  be 
pardoned  all  fttcb  ofFences.  It  h  ufual  alfo  for  justices  of 
peace  to  admit  accomplices  to  other  felonies,  to  be  wit- 
neJes  againft  their  fellows;  on  an  implied  eonjitkncf  that, 
in  cafe  of  a  co  mplete  difcovery  without  prevarication  or 
fraud,  they  IhafJ  receive  a  pardon;  but  to  ivhich  they 
are  not  entitled  of  right.  Ltttcb**  Ha&k,  A  z.  c.  37* 
$  7,  and  notes:  3  Ccmrti.  33O- 

AGCOLA*  An  hQibandman  who  came  fro-n  fume 
other  parts  or  country  to  till  the  land*,  «  qtad  advenum- 
terrain  Co&tt.  And  is  thus  diftinguilhed  from  fncolftj  t-v^. 
A  ceo  J  a  nm  ptyrfam,  fnpiafa  edit  local  a  itrram.  Du 
Jrrefne. 

ACCOLADE,  from  the  Ft.  acsoltr,  cvtiitm  empkfli.] 
A  ceremony  ufed  in  knighthood  by  the  king**  puttinghts 
hand  about  the  knight's  neck. 

ACCOMPLICE,  See  Je  -.Jfryy, 

A CCO MPT.  See  Atusunt* 

ACCORD,  Fr.]  U  an  agreement  between  two  or 
mo:e  perfons,  where  any  one  is  injured  by  a  irefpafs,  or 
oijejicc  done,  or  on  a  contract,  to  l;itbfy  him  with  fome 


Yami  de  Ley. 

1*  1"  Wh>\ .      \  Accord  may  be  pleaded. 
IL  In  what  manner    5  '' 

L  When  a  duty  is  created  by  deed  in  certainty,  as  by 
bill,  bond,  or  covenant  to  pay  a  fum  of  money,  this  duty 
accruing  by  writing,  ought  to  be  difcharged  by  matter  of 
a*  high  a  nature;  but  when  no  certain  duty  arifes  by 
deed,  but  the  action  if  for  a  tort  or  default,  &ftr.  fur 
which  damages  are  to  be  recovered,  there  an  accord  with 
fatisfaftion  is  a  good  plea.  6  Rep.  43.  In  ncc&rd,  one 
pftBDife  may  be  pleaded  in  difcharge  of  another,  before 
breach i  but  after  breach,  it  cannot  be  difcharged  with- 
out a  releafe  in  writing,  a  Mid.  ^  Aetotd  with  fatif- 
fadion  upon  a  covenant  broken,  15  a  good  plea  in  fat  if* 
faclinn  and  di Charge  of  the  dnmagt t.  Lftip,  3.59.  And 
acxv* J  made  before  the  covenant  broken,  hath  been  ad. 
judged  a  good  bar  to  an  acuon  of  covenant,  as  it  may  be 
in  fausfatlion  of  damage  to  come,   1  Daw.  Abr.  546. 

If 


ACCOUNT, 


If  a  contract  x&thitt  dad  h  to  deliver  gnoJs*  ftff.  thcic 
money  may  be  paid  by  ward  in  fathfattion  ;  but  if  one 
is  bnund  in  an  obligation  TO  deliver  gf^di,  or  to  do  any 
collateral  thing*  the  obligee  cannot  by  acerd give  money 
in  fatisfactiun  thereof:  thout; h  when  one  is  bound  to  pay 
money,  he  may  gi>* goods  as  any  other  ratable  thing  in 
fati>  fiction,  9  AY/,  73:  i  zi  3.  Where  dam age* 
«re  ttHtertetBi  a  teller  thing  may  be  done  in  fjti*faclion> 
and  in  fuch  cafe  an  tveevrd  and  faEtsfaciion  is  a  good  plea  ; 
but  in  action  or' debt  on  a  bond,  there  a  lefler  luin  cannot 
be  paid  in  famfatficn  of  n  greater.  4  Med*  88. 
with  fatisfaction  is  agoed  plea  in  perfonal  actions,  where 
damages  only  are  to,  be  recovered  ;  and  in  afl  ait  ton  5 
which  fuppofc  a  ivrong  <vi  IS  armih  where  a  capias  and 
rxi^eat  lie  at  1  he  common  law>  in  trefpafs  and  ejectment, 
detinue,  xJc>  accord  it  a  good  plea;  So  in  an  appeal  of 
msthem.  Butiti  real  actions  it  is  not  a  good  pfea.  4  /?^( 
9,  70:  9  /C<p.  77,  Of  laic  it  hath  been  bdd,  [hat 
npon  mutual  pro-miles  an  action  lies,  and  confequemly, 
there  being  equal  remedy  on  both  fides,  an  arcord  maybe 
pleaded  without  execution,  as  well  as  an  arbitrament* 
Jtaym.  450:  njoues  ijS.  jfarptance  of  the  thing  agreed 
on  in  ihrfe  mxcenh  is  the  onJy  material  thing  to  make 
them  binding.   Bab.  178!  5  Mud.  £6. 

JI.  Attotd  <-a tatted  only  is  pleadable  in  bar,  and  «rr - 
a/toy  not,  j  .U™\  69 ►  See  D»r+  £,■>,  title  Acmd  (C) 
Alfo  in  pleading  it,  ir  is  the  fafcli  by  way  o\ /ittii/artior., 
and  not  of  aettwd  alone.  For  if  it  be  pleaded  by  way  of 
<«  my/,  a  prccifc  execution  thereof  in  every  part  mutt  be 
pleaded  :  our,  by  way  u(  taiijiadion,  the  defendant  need 
only  allrdgc,  that  he  paid  the  plaintiff  fuch  a  fum,  Wc 
in  full  fkttsfoctiati  of  the  ttceerd^  which  the  plaintiff re- 
ceived. pAt^.  to.  The  defendant  mull  plead,  that  the 
phi  miff  ecptpttd  the  thing  agreed  upon  in.  fail fathfailknt 
l&r.  And  it  it  be  on  a  6on.t\  it  mull  be  in  faiisfaction  of 
the  natty  mentioned  in  the  condition,  and  net  of  the  hittd ; 
which  cannot  be  difclwgcd  bu;  by  writing  under  hand 
and  leak  Cm.  'Jac'.  254,  050.  Sec  further  Cent.  Dig. 
tit-  Actord.  See  tit.  Atteptaurt,  Award,  Bond,  EJiatt*. 
i,tn]  \  Rent,  Payment. 

ACCOUNT  or  ACCOMPT ;  <cmput*i*}  Is  a  writ  or 
action  which  lies  sgainfl  a  bailiff  or  receiver  to  a  lord  or 
others,  who  by  reason  of  their  offices  and  bu  fine  Ifes  are 
to  render  auomft,  bet  refufe  to  do  it.  F.  N.  B.  J 16. 

This  action  &  now  feldom  ufed ;  but  the  mo  A  liberal, 
c  if  ten  live  and  beneficial  action  is  for  mmryhad  and  ranvtut 
by  defendant  to  p3aintifi*s  ufe,  which  will  lie  in  a  I  molt 
(if  not  in  every)  cafe  where  one  hath  money  of  another's 
in  his  hands,  which  he  ought  to  pay  htm.  This  form  of 
action  is  equivalent  to  a  l>ill  in  equity.  An  action  on 
the  cafe,  on  inftnul  txtnputofftnt  is  alio  ufual  for  the  ba- 
lance oi  a  fettled  account.  The  action  of  account  how^ 
cier  lies  m  the  following  cafes. 

If  a  peifon  receives  money  due  tn  mc  upon  an  obliga- 
tion, I  may  either  have  an  action  of  attempt  again  ft 
htm  as  my  receiver;  or  action  of  debt,  or  on  the  cafe, 
a*  owing  me  fo  much  money  as  he  hath  received,  1  LUL 
33.  If  I  pay  money  in  my  own  wrong  to  an  fit  her,  I 
jii.iy  bring  an  action  againfi  him  for  fo  much  money  re- 
ceived to  my  ufe  ;  but  then  he  may  difthargc  himfelf  by 
sltccging  it  was  for  fome  debt,  or  to  be  paid  over  by  my 
crder  to  Ibme  other  pcrfon^  which  be  hath  done,  (Sc. 
;  I.i'i.  3a.  JJut  if  a  man  have  a  fervaw,  whom  he  or- 
cexs  \q  receive  money,  the  matter  lhaU  have  a<tvmpt 


agalnl  him,  if  he  were  his  receiver*  Cv^Lst.  ljl>  Jf 
money  be  received  by  a  man**  wife  to  his  iiTe*  action  of 
Wi  itri  Ji  lies  again  It  the  huJband,  and  he  may  be  charged 
in  the  declaration  a*  his  own  receipt.  C*.  Lu.  z^j . 
jfreamt  does  not  lie  ogainlt  an  infant ;  but  it  lies  agaiult 
a  man  or  v.o;  mi,  tlwit  is  guardi*^  iatii>J~,  or  retri-va, 
being  of  Age  and  dii  covert :  and  though  an  apprentice  is 
Ogt  chaegeable  in  this  aitiout  for  what  he  ufually  re* 
CjCtres  in  his  matter's  trade,  yet  upon  collateral  receipts, 
he  (halt  be  charged  as  we]]  as  another.  Co.  Lit*  J72: 
Ridi.  Abr.  117:  %  been  QZ> 

As  to  other  action  af  etccmpi,  they  will  not  lie  of  a 
thing  certain  ;  if  a  man  delivers  10/.  to  merchandize 
with*  he  mall  not  luve  a^mi  of  the  10/.  but  of  the 
profit!^  whttfh  are  uncertain:  end  this  i>  one  realon  why 
thi*  adticn  will  not  Jie  lor  the  arrear*  of  rent.  1  Daxu. 
Mt.%\},  Action  of  account  may  be  brought  again  11 
a  facTtor  that  fells  goods  and  merchandize*  upon  credit, 
without  a  particular  cotnmilTion  fo  to  do,  though  the 
goods  arc  kwa  ptritum.  2  AW*  too.  If  there  are  two 
demands  in  a  declaration,  to  which  the  defendant  pleaua 
an  aceowpt  Hated,  the  piaimilf  can  never  after  relort  to 
the  original  contract,  which  iv  thereby  merged  and 
discharged  in  ihe  acabfft :  if  A  felb  his  horie  to  B. 
for  10/.  and  there  being  divers  other  dealings  between 
them,  they  come  to  an  attempt  upon  the  wholc»  and  Bt 
is  found  in  arrear  5  A  J.  mull  bring  his  ng&jasf  wmputajfet 
for  it;  but  if  there  be  only  one  debt  betwixt  the  parties* 
entering  into  an  xcqmpt  for  that  would  not  determine  the 
ftrll  contract.  1  Mid.  &p.  206  :  z  Mod,  4^.  It  has  been 
held,  that  mutual  demands  on  an  at  erttft  are  not  cxtin- 
gnilhed  by  fettling  it*  and  promife  to  pay  the  balance; 
wherefore  *$aipjit  lies  for  the  original  dcht,  Ft.xgib.  44, 
A  man  having  received  of  another  100/.  to  be  employed 
in  merchandise  abroad,  covenants  at  hit  return  to  rfr- 
(j/fipt  10  him ;  this  doth  not  aitcr  the  cafe,  but  notwith- 
ftanding  the  covenant,  action  ofacccmpi  may  be  brought. 
z  Btd/f.  256.  And  if  1  deliver  to  snowier  perfon  goois 
or  money  beyond  fea*  to  be  delivered  ^gain  to  me  in 
England  at  a  certain  place,  and  he  delivers  it  not,  I  may 
be  relieved  by  this  actiun.  f.  M  B.  j  tf* 

Actvmpt  may  be  brought  againiithe  followingperfons ; 

If  3  man  makes  one  his  ladif  of  a  manor*  isV.  he 
Ihall  have  a  writ  of  ac&mpf  againtt  him  as  latiifi  where 
a  per  ton  makes  one  f<etivcr,  to  receive  hi>  rents  or  debts, 
t^r.  he  mall  have  afsttatpi  sgainlt  him  as  nvcvifr,  and  if 
a  man  makes  one  his  badiff  and  alfo  his  recover,  then  be 
thai!  have  nctinipr  again  ft  him  in  £atb  wfays*  Alfo  a  per- 
fon  may  have  a  writ  of  attempt  again H  a  man  ax  bail i IF 
or  receiver,  where  he  was  nothis.  baiftlT or  receiver;  isif 
a  man  receive  money  for  my  ufe,  I  lhall  have  an  awmpt 
againft  him  as  receiver  ;  or  if  a  peifon  deliver  money  uu* 
to  another  to  deliver  over  unto  me,  I  tl.ajl  like  wife  have 
attmpt  again  It  him  as  my  receiver:  fo  if  a  man  enter 
into  my  lands  to  my  ufe,  and  receive  the  profits  thereof 
I  ihall  have  accmpi  agaiml  him  as  bailiff,  9  H .  6  ;  36 
//.  6  :  to  R.  2  :  Fitz.  A.tompt.  6. 

A  judgmcm  in  attempt,,  as  receiver*  is  no  bar  to  action 
of  uccf/irtpt  as  bailiff;  but  Jtis  laid  a  DailifF  cannot  be 
charged  as  receiver,  uur  a  receiver  as  bailiftj  becaufe 
then  he  might  be  twice  charged.  2  Lev.  izj%  i  Daav. 
Air.  220,  izi.  The  heir  may  have  writ  ci  attempt  be- 
fore or  after  his  fuJI  age,  againil  a  guardian  in  focagej 
and  if  he  fue  the  guardian  for  pre  fits  of  his  lands  taken 

be ( art 
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before  he  b  fou'teen  year*  old,  he  mufl  thjigr  him  JW 
guardian  ;  but  if  it  he  for  takinsr  the  profits  after  that 
age,  there  lie  mult  Aie  him  ait  hailf/i'.  J,//,  t  -4  t  A\  i?+ 
t  iS.  Where  an  heir  fur*  n  flranger  that  doth  intcrmcd- 
dJt  with  his  land,  lie  flmll  charge  him  in  arca/ttft  as 
g  ;.t:..ii.,n.        A'.  /►♦  1$. 

A  man  devifes  land,  to  be  fold  by  his  executors  and 
the  money  then.e  ariimg  to  he  diiinbuied  amon^l  his 


begun  a^ain ;  and  no  writ  of  error  wiH  lie  upon  the  fir  A 
till  aftrf  the  fecond  judgment.  HU. 

VFxih  rtjp*3  ts  ikt  ;l:nt  ti  e  filU  ^mg  d'fthifikni  art  /* 

What  may  be  pleaded  tfl  bi.r  to  the  n&ion,  malt  not  be 
allowed  to  be  pleaded  before  the  auditors.  Cra,  Cat.  Si, 
16  Ik    Some  plea*  arc  in  bar  of  the  acawt?t>  and  other*  in 


h  iihtf,  not  only  for  what  profits  he  luui  made  and  raited, 
but  alto  for  what  he  might  have  made  and  rajfed  by  bis 


cfixtitl* — -One  mcitlianc  may  have  c:.  :  ',./7-"i^,  inil  another, 
where  they  occupy  their  trade  together;  and  if  one 
charges  me  as  bailiff  ot  his  goods  o.i  Hiertnridswtihtm,  1 
mull  anfwer  for  ihc  increafe,  and  he  pum  filed  f  r  my 
negligence;  but  if  he  charges  me  as  receiver  ad  nmpu* 
toHtlitm,  1  muft  be  an/we«blc  nnly  for  the  b.>rc  money  or 
tiling  Jtliteicd.  h\  -\\  H.  117:  C«*lit.syi:  2  Ltan. 
La 

It  a  bailiff  or  receiver  make  a  deputy,  aclion  of  «r- 
<$Mrtf  will  not  lie  againtl  the  deputy,  but  againif.  Itim. 

St*tum.~~Ia  the  wrk  of-^rrw^  the  proceft  by  the 
common  law  was  fummons,  attachment,  and  dUtrefs  in- 
finite.   The  flat  u  te  of  M*r&rhl£*  ( e  3  ff.  3 » v.  £  3 )  gave 


h; 


h> 


aitachmcnt  by  the  body,  ifUii 
which  he  might  be  liillraincd.  2  I 
IFeJim.  1.  {x^E.  \.J.  %.)  r.  11, 
found  in  arrearages  the  Auditors  th 
Jiawr  power  to  award  him  to  prit 
ou'.Iasvry,  fc£c,  the  flat.  13  £.3.. 

of  ccsowpi  to  the  executors  of  a  merchant;  the  tlatute 
,      to  executors  of  executon;  the  ilatute  of 


3, 


Ur.i 


utute 
ought 


V  Et 
3  and 

agjinli  the  exec  u  an  and  adminiftrator*  of  every  guardian, 
bailiff*  and  receiver,  and  by  one  jo  in  tenant,  tenant  in 
common,  hii  ejis^utors  .vid  2rJmi""iilirators  again ft:  the 
other  as  b.iiifT>  /or  receiving  more  than  his  fhare,  and 
agaiiiil  their  executors  iinJ  .iJra  initiators;,  and  the  audi- 
cjra  appointed  by  the  court  may  examine  the  patty  on 
oa*h.  t 

It  may  be  proper  to  fay  fomfihing  concerning  the  Ph/t 
and  ■■      in  account;  and  ihuugh  the  order  may 

feem  fomcwhat  irregular,  it  will  be  neeeffary  firft  to  ex- 
plain the  nature  of  the  judgment,  which  being  rightly 
underftood,  the  distinctions  as  to  the  method  of  pleading 
will  be  more  eafily  conceived. 

The  ufual  judgment  is  (pt& 
fcnd^r»t  is  taken  by  en  fiat  W 
iwo  judgments  in  this  writ, 
avoid  the  full  by  plea,  judgmi 

^eiampt  j  anu  having  done  ihi&  before  the  auditors,  there 
ii  another  judgment  entered,  tluit  the  plaintiff  lhall  re- 
cover of  the  defendant  fo  much  as  is  found  in  arrear. 
1 1  Ri-js.  40  The  fird  judgment  is  but  an  award  of  the 
court,  like  a  writ  to  enquire  of  damages;  and  thefe  two 
judgments  depend  one  upon  another;  for  if  judgment 
be  to  nftvmptt  and  the  party  die  before  he  ha'.h  azcetmtt4) 
the  executor  cannot  proceed  in  the  aHion,  but  it  mttft  be 
3 


;:t  on  which  the  de- 
wJu)M%  but  there  arc 
■  he  defendant  cannot 
ifft  given,  Thai  br  do 


me  alkgned  to  him 
. — In  the  procefa  of 
gives  an  action 


defendant  pleaded  a  gift  cf  the  mooey  afterward  by  the 
plaintiff;  this  was  a  good  flea  as  well  in  bar  of  the  ac- 

1"he  plcm  in  tbij  action  are,  quad  mmqvfimfuU  recep/^r* 
qmJ  fit/£  itttpttt&vii^  tfTr.  ft  \\  no  plea  by  an  mewptntti 
tttal  lie  was  robbed  ;  unlefs  he  aJJedgei  it  wftl  without  his 
default  and  negljornce,  and  then  it  will  be  a  good  plea. 
Ck  Ltt,  By.  Ikat  the  dclendant  n,  t'cr  ^,<m  bstft'-Ji  is  the 
genera!  bar;  and  it  is  a  good  ptca  in  bar,,  by  cEuiming  a 
property  in  the  things  if-be  accm*tot  for  2<j  E  3.  47. 
A  drfciidant,  as  receiver,  cannot  wage  hiij^w,  where  he 
reccivts  the  money  by  anothcr*s  hmds :  *tis  othcrwife 
where  he  received  it  0/  the  pLuntiffhimfclf.  1  Go.  919. 

it  nviy  be  prOpe/  to  add,  that  the  procefi  jn  *c<mtpt\% 
fummons,  qnd  diitrefs  ;  and,  upon  Axtbil  returned, 
the  plain  tin"  may  proceed  to  ou:tawry-  The  Ilatute  of 
L+nrkation!,  21  J,  i.f.  j6T  doth  not  par  a  man  who  is  a 
racrchani  from  bringing  action  of  aic&ttpi  for  merchan- 
I  dize  at  any  time  j  but  all  other  aCUcns  of  acttonpt  ar« 


but  here  the  particulars  mull  be  named,  as  to  whom  the 
money  was  paid! ,  for  what,  and  when,  CsV.  1  C.  Rep. 
1^6.  And  a  defendant  mall  be  difcharge^  upon  his  oath 
of  funis  under  40*;  thcugh  it  i»  held  a  piatntiff  fhati  not 
fo  charge  another,  or  be  allowed  jay  thing  in  equity  on 
hii  oath*  2  C*  Caf,  249!  1^7^,283.  See  Oath.  Vida 
G      .V  B         is'..  Ac.xnpi.—KjdSiCom.  Dig.  Intro- 

ACCOUNTANT -GENERAL.   An  crBcer  in  ihs 

celvc  all  money  lodged  in  court.  Ha  h  to  convey  th« 
money  to  the  Bank*  and  take  the  fame  out  by  order; 
and  he  is  only  to  keep  the  account  with  the  liknk  j  for 
the  Bank  is  to  be  anfWrahle  for  all  money  received  1  > 
them,  and  not  the  AnmnfaTit-Gt:iem:t  &z.Jiiit*  12  Gw.  1. 

^2,  No  fees  ftialJ  be  taken  by  thil  ofneec  or  his  clerks, 
on  pain  of  being  puniincd  lor  extortion  :  but  they  arc  to 
be  paid  lalarits.  The  j4cc<rujittnit-GtKtr<iI  6$oi.  p,r 
n,  out  of  interell  made  of  part  of  the  fajtOE**  money* 
iiee  title  Chancer >•. 

Counterfeiting  the  hand  of  the  Aceountant-General  is 
felony  without  clergy,  by  flat,  tz  Geo  i*c  3$,  fee.  o, 

ACCOUNTS  PUBUCK.  By  ftaiiltf  2=  Gf«.  3  <.  ^ 
the  patents  formerly  gramed  to  Lord  Soadti  and  Lord 
MffaMfjfiutirt  as  auditors  of  the  impreA  ;:re  vacnted,  and 
the  annual  torn  of  7000/.  each  ii  made  payable  to  them 
during  their  refpeclive  lives.  §  i.  3. 

Under  this  a&  hij  Meetly  appoints  five  com  mi  115  oners 
by  letters  patent;  two  of  whmn  arc  to  be  compirollets  of 
the  army  accounts;  falartes  arc  granted  to  each,  paid  out 

of 


ACC 


ACQ 


of  the  aggregate  fund,  not  exceeding  in  the  whole  4000/.  I 
Thefc  are  ililed  The  ComnvJJiotKt  i  for  auditing  tlx  jxtblic 
c-.'Covnfi ;  and  hold  their  offices  quamdiu  ft  oent  gfjferint, 
(except  the  comptrollers  of  army  accounts  who  continue, 
commiflioncrs  fo  long  only  as  they  are  comptrollers) 
Before  they  aft  they  t.-.ke  an  oath  before  the  chancellor 
of  the  exchequer  '*  faithfully,  Impartially  and  truly  to  , 
execute  the  powers  and  truth  retted  in  them."  §  \. 

The  Treafury  appoint  officers,  clerks,  for  making 
op  and  preparing  for  declaration  the  publick  accounts  of 
the  kingdom,  with  fabrics  ;  and  allow  for  all  charges  out 
of  the  aggregate  fund  to  an  amount  not  exceeding 
6000/.  ftt  annum,  which  is  in  lieu  of  all  fees  and  per- 
quifues.  §  5. 

The  commiiTtoners  under  this  aft  arc  inverted  with  all 
the  po*crs,  and  fubjeft  to  the  fame  duties  and  controut 
as  the  auditors  of  the  imprell  formerly  were  ;  except  as 
altered  by  the  aft.  i  he  commi fiioncr*  administer  oaths 
to  the  cfliccrs  and  clerks  for  the  performance  of  thrir  du- 
ties.  §S:  and  to  accountants.  §  iz,  13.  For  their  mode 
of  proceeding  fee  the  aft. 

ACCROLHE.  from  the  Fr.  a-crodur,  to  hook  or 
grapple  unto.]  It  iignihes  to  encroach,  and  is  mentioned 
in  the  fhture  :r,  F.i.  5.  8,  to  that  purpofe.  The 
Ftrvch  ufc  it  for  delay;  as  accrccbtt  uu  proves,  to  itr.y  the 
r-T'jcfrdlnjjs  in  a  fuit. 

ACCUSATION,  meatjatio]  The  charging  any  per- 
fon  with  a  crime.  By  Magna  Cba'ta  no  man  fhall  be  im- 
prifoned  or  condemned  cn  any  accufatiou,  without  trial 
by  his  peers,  or  the  law.  None  (lull  be  vexed  upon  any 
tectujatiet,  but  according  to  the  law  of  the  land:  and  no 
man  may  be  mole fted  by  petition  to  the  king,  tsfjf.  un»e!s 
it  be  by  indictment,  or  prefeutment  of  lawful  men,  or  by 
procefs  at  common  Lw.  Stat.  75  £V.  3  ^.5.  c.  4:  28 
Ed.  3  r.  3.  None  (hall  be  compcllc »  CO  anfwer  an  «m.v- 
fation  to  the  king,  without  preJentment,  or  fotne  matter 
iif  record.  S»at  4a  Ed.  3  c  3.  See  liar.  3S  E.  3.  e  9. 
by  ihtute  5  and  6  £.6-  f,  it.  §12;  and  1  /».  ami  M. 
t.  10,  it,  in  trcafon  there  muff  be  two  lawful  acufrs. 
As  to  ie.i  accufancn,  fee  tit.  E\<ider:<:t.  Sec  tit.  Muimcui 
Prof  en?  ,". 

ftCEMANNES  -  CEASTER,    Aettr.at.ni  (Sottas.] 
Ba  i  h  q.  v. 

ACEPHALI.  The  levellers  in  the  reign  of  king 
Hm.  1;  who  acknowledged  no  head  or  lupenor.  L<gci 
Hut.  1  ;  Du  Lunge. 

AC  il  I  ill  fJlLLyE  '.—And  olfo  to  a  bill  to  be  exhi- 
bited for  20/.  debt,  &c]  Words  in,  or  a  claufc  of,  a 
writ,  where  the  aft  ion  requires  bail.  1  he  flat.  13  Car.  2. 
fi.  2.  t  2,  which  enjoins  the  caufc  of  action  to  be  parti- 
cularly exprelTcd  in  the  writ  or  procefs  which  holds  a 
perfon  to  bail,  btfth  ordained  the  adding  of  this  cjiufe 
in  writs  to  the  ufual  complaints  of  trefpafs,  which  latter 
gives  cognizance  to  the  court,  wnile  that  of  debt  autno- 
rifes  the  arreft.  This  ought  not  to  be  made  out  againll 
a  peer  of  the  realm,  or  upon  a  penal  ftatute,  or  againlt 
an  executor  cr  adrr.inillratcr,  or  for  any  debt  under  10/. 
in  the  f  upeiior  courts.  Nor  in  any  aftion  of  account, 
action  of  cos'enanr,  tsv.  unlcfs  the  damages  are  10/.  or  I 
more ;  nor  in  aftion  of  trefpafs,  or  fnr  battery,  wounding  ! 
or  imrrifonment;  except  there  be  an  order  of  court  for 
it,  or  a  warrant  under  the  hand  of  one  of  the  judges  of 
the  court  out  of  which  the  writ  illucs.  1  Lill.  Aiir.  13. 
Sec  rW/ASLifsof  Lord  keeper  Guildford,  fol.99,  100.  ' 


Impiy*t  InjlruSto  Ckriealit%  K  B.  and  C,  P.  and  thi*  Dic- 
tionary tit.  Arre/f,  Bail. 

ACHAT,  Ft.  Ach  t.)  A  control  or  bargain.  Pur- 
veyors by  flat.  34  Ed.  3.  c.  2,  were  called  JebaierJ, 

ACHERSET,  An  anrient  mcufure  uf  corn,  Conjec- 
tured to  be  the  fame  with  our  quarter  or  eight  bufhcls. 

AClIOLlTE,  Athdititt.}  An  inferior  church  fervanr, 
who  next  under  the  fuUlcacon,  follow  rd  or  waited  on  the 
prieft  and  deacons,  and  performed  the  meaner  cilices  of 
lighting  the  candles,  carrying  the  bread  and  wine,  and 
paving  other  fervile  attendance. 

ACKNOWLEDGEMENT  MONKY,  Is  a  turn  pud 
in  fome  part*  ot  li-i«iard  by  the  copyhold  tenants  on  the 
dr.::!i  of  thrir  landlords,  as  an  acknowlcdgrT.cn:  of  their 
new  lord* ;  in  like  manner  as  money  i*  ulua'.l)  paid  on 
the  attornment  of  tenants. 

ACQIJIETANDIS  PLECIIS,  A  writ*/ jnfiider, 
lying  f  jv  the  fumy  .-gainft  a  creditor,  who  refufe*  to  ac- 
quit him  after  the  debt  is  fat i shed     Rtg.  of  Writs  158. 

ACQJHETANT1  \  DE  SHiRlS  in  'HUNDREDS, 
To  be  trie  from  fuits  and  fervkei  in  rt-.iier  and  hundreds. 

ACQUIETARE,  fttUtnm  rtddert.]  To  acquit.  Dr. 
If 'dl  GltJJf  It  tKb  lomctimes  fignifies  to  pay.  Mon. 
Jtj^l  tern.  1.  fo!.  19;. 

ACQUITTAL, 'from  the  Fr,r.rh  word  Jcent'ttor,  and 
the  Catiti  compound  Arqu  rrare  ]  To  free  or  dii.hnrge.  It 
figinfic  in  one  fenfe  to  be  free  from  entries  and  moiella* 
tions  of  a  lupcrior  lord  for  fcrvicc*  ifTuing  cut  of  lands; 
i^Src  Ttrma  de  la  Ley  ;)  and  in  another  fi^nification  (the 
moil  general)  it  is  taken  for  a  deliverance  and  fercing 
free  of  a  perfon  from  the  fofpttlba  of  guile ;  as  he  that 
on  trial  is  difcharged  of  a  felony,  is  laid  tu  be  acquit  tatm 
di  film-A;  and  it  he  be  drawn  in  quellion  again  for  the 
lame  crime,  he  may  piead  auter-foia  acqu.t;  as  his  ire 
fh;ill  not  be  twice  put  in  danger  for  the  fame  offence, 
2/^.385. 

Acquitiulxn  fad.  is  when  a  perfon  is  found  Not  guilry 
of  the  offence  by  a  jury,  on  verdict.  Esfc  But  in  murder, 
if  a  man  is  acquitted,  appeal  may  be  brought  againftUim. 

If  one  be  acquitted  on  .in  indiftment  of  munlcr,  fup- 
pofrd  to  be  done  at  iu:li  a  time;  and  after  indicled again 
in  the  fame  county,  for  the  murder  commuted  ac  nnothrr 
time:  here,  no^twithrtanding  that  variance,  the  party 
may  plead  auto  f..n  acfttit,  by  averring  it  to  be  the  fame 
felony;  fo  where  a  perfon  is  moiled  a  fecond  time,  for 
robbery  upon  the  fame  perfon,  bur  at  another  vill,  &c. 
t'Bmak.  P.C.  Where  a  man  is  difchsrged  on  fpedal 
matter  found  by  the  ^r.tnd  pry,  yet  he  may  be  indifted 
de  no  to  feven  years  aftenvards,  and  cannot  plead  this  ac- 
quittal; as  he  may  Open  the  fpecial  matter  found  by  the 
petyjury,  and  judgment  given  thereon.  IJ>id.z\6.  See 
alfo  Leac  Vs  Hatciim,  e.        §  O^. 

If  a  perfon  is  lawfully  etcqu  ::td  on  a  malicious  profeco- 
tion,  he  may  bring  his  aftion,  CsV.  for  damages,  after 
he  hath  obtained  a  copy  of  the  indiftment;  bur  it  is 
ufual  for  the  judges  of  gaol  delivery  to  deny  a  copy  of 
an  acquittal  to  him  who  intends  to  bring  an  aftion  thereon, 
when  there  was  prf  bable  cauie  f>r  a  criminal  proiecuiion. 
Carth,  Rep.  421.  Sec  Lea  h't  Hawkine,  c.  23.  §  142,  isV. 
By  flat.  1  Hen.  7.  c.  i,ifeithcr  principal  or  acceifary  Lw  ^  - 
quitted  on  an  indiftment  f,  r  murder,  the  court  may  remit 
him  to  prifon,  or  bail  him,  at  their  dilaciion  till  the 
year  and  day  (for  appeal)  be  pafled. 

ACQUIT. 
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ACQUITTANCE,  Acquitted]  Signtfieth  a  dis- 
charge in  writing,  of  a  funi  of  money,  or  debt  due;  as, 
where  a  man  is  bound  w  pay  rem,  referved  upon  a  leafe, 
&*.  and  the  p-irty  to  whom  due,  on  receipt  thereof, 
gives  a  writing  under  hi*  hand  witneffing  that  he  is  paid! ; 
this  will  be  ftf&  a  dif.harge  in  law,  that  he  cannot  etc- 
m*nd  and  recover  the  fum  or  duty  again,  if  the  acquit- 
t.-wct  be  produced.  Ttrm  eh  Lr;  li  s  Dj,rr6,  25,  51. 
An  etiquitfamt  is  a  difcharge  and  b.ir  in  the  taw  to  actions, 
Esfc.  And  if  one  acknowledges  himfclf  to  be  fatisftcd  by 
deed,  it  may  be  a  goud  pica  in  bar,  without  any  thing 
received;  but  ao acquittaate,  without  leaf,  is  only  evi^ 
tknee  of  faiisfaciion,  and  not  pleadable. 

*Tis  obferved,  that  a,  general  receipt  or  acquittance  in 
fall  of  nil  demands,  will  difcharge  all  debts,  except  fuch 

are  on  Specialty,  4hz.  bonds,*  bUb,  aiul  .other  in  itru- 
mcnts  fcakd  and  delivered;  on  which  account  thole  can 
be  dcltroyed  only  by  ibmc  other  fpeci.tHy  of  equal  force, 
fnch  as  a  general  rrlcafe.  There  being  this  dif- 

ference be  ween  thai  and  the  genera!  acquittance*  See 

C>#*  JltZ*  6jo* 

Cut  in  Conic  cafes  a  coun  of  equity  will  order  accounts  to 
be  opened,  even  after  an  acquittance  in  fu!lof  all  demands. 

And  now,  in  the  luperior  courts  of  law,  the  producing 
an  acquittance  will  not  bnr  the  a-Riun,  if  the  pbintil 
can  by  any  means  {hew  a  iniftakc,  and  that  he  has  not 
been  paid,  or  paid  fo  much  as  the  acquittance  is  for. 

Jn  fo.ne  cafes  payment  may  be  refufed,  unlefis  an  ac- 
quittance  is  given.  Thus  the  obligor  11  not  bound  to 
jjay  money  upon  a  finale  bond,  except  «nn  acpiitauee  be 
given  him  by  the  obligee;  nor  is  he  obliged  to  pay  the 
jnoncy  before  he  hath  the  acquit wn-.  But  in  cale  of  an 
obligation  with  a  condition,  it  is  oiherwifcj  for  there 
one  may  aver  payment.  And  by  flat.  5  ttf  +  Jtt*,  ,\  16, 
if  an  action  of  debt  is  brought  upon  a  fitiga-  lit*]  p  r.nd  thi: 
defendant  hath  psid  the  money,  fuch  payment  may  be 
pleaded  in  bar  of  the  action. 

A  Servant  may  give  an  acquittance  for  the  ufe  of  his 
matter,  where  fuch  Servant  ufuaMy  receives  his  maftcr*s 
rents,  and  a  mallfr  fhnll  be  bound  by  it.  Cd.  Lit. 
us*  The  manner  of  tender  and  payment  of  money 
teal!  be  generally  directed  by  him  who  pays  it,  and  not 
by  him  who  receives  it;  and  the  acquittance  ought  to  be 
given  accordingly. 

ACRE,  from  the  German  Acktr,  Ager."\  A  quantity 
of  land,  containing  in  length  40  perches,  and  in  breadth 
four  perches  ;  or  in  proportion  to  it,  be  die  length  r>r 
breadth  more  or  Jefs.  By  the  cuiloms  #f  various  coun- 
tries, the  perch  differs  in  quantity,  and  confrqucwly 
the  acre  of  limd.  Ji  is  commonly  about  16  feet  and  a 
half,  but  in  St-Jfvrdjkirt  it  15  24  feet.  According  to  the 
Aatutc  24  Hot,  ».  e.  14,  concerning  the  Sowing  of  flax, 
it  is  declared  that  160  perches  make  an  iWt/Tj  which  is  40  I 
multiplied  by  four;  and  the  ordinance  of  mcafuring  land, 
33  Ed  1.  j0h6,  agrees  with  this  account.  The  word  acre 
formerly  meant  an  open  ground  or  field ;  as  citftle+a&ct 
< a a  rf,  See.  and  not  a  determined  quantity  of  land. 

ACRE,  or  ACRE- FIGHT ;  an  old  fort  of  duel 
fought  by  Angle  combatants,  Eughfi  2nd  Sethh,  between 
/he  fronricrs  of  their  kingdoms,  with  fsvord  and  lance  ;  this 
duelling  was  alfo  called  camp  right,  and  the  combatants, 
championr,  Ircm  the  open  fteld  that  was  the  plate  of  triah 
ACT  I  LI  A,  Military  utennls.  /J.v  Cajfifi 
ACTION,  AftioT]  h  the  form  of  a  Suit  piven  by  law 
for  rectjvery  of  that  which  is  one's  due;  or  it  is  a  legal 


demand  of  a  mar/s  right.  C>  Z>/.  ^8r.  The  learn cA 
Bra  flan  thus  defines  it,  Atlh  ntbh  u-'iud  eft  quam  jut  ppf?- 
qumdt  in  indicia  quod  aUeui  athtut.  JHtmt  are  either  crJ* 
m/jtaJ  or  ici  it;  trimtr.;il  to  have  judgment  of  death,  as 
appeals  of  death,  robbery,  Gtfc.  or  only  to  ha i'c  judgment: 
for  damage  to  the  party,  fine  10  the  king  and  impiifon- 
merit,  at  appeahof  maihem,  Ssfc,  Co*  Lit.  184:  1  Inji.  4.0. 
(  ttJUjtfti  are  fuxh  a>  tend  only  to  the  recovery  of  that 
which  bv  reaJlin  of  nny  contract T  CJ/f.  is  due  to  us;  as 
afl-'"tt  of  debt,  upon  the  cafe,,  t&c.  z/»fi.6i- 

Under  trimin.fi  etelhw  may  be  clalTed  aflmis  penal \ 
which  lie  for  frmie  penalty  or  puniihmcnt  on  the  perty 
fued,  be  it  coiporul  or  pecuniary.  Bratl. 

Adkrti  np*tt  jltttttte,  brought  upon  the  breach  of  any 
Li  L  i  t  ,  wfaer  1  an  adion  is  given  to  the  perfon  injured 
t '. id  J-i  v  nu:  before:  a$  where  one  commits  perjury  to  the 
prejudice  of  an m her,  the  party  thai  is  injured  may  have 
a  writ  upon  the  [haute     Such  action  is  now  oblolete. 

Jt&iur* pM*l<u\  given  on  the  breach  of  fome  penal 
ftamte,  whkli  e  .ery  nan  hath  a  right  to  fue  for  himfclf 
and  the  fcirjfc,  by  intormation,  t&fon,  And  becaufe 

(his  atf;ai$  is  not  given  to  one  efpeciaJIy,  but  generally 
to  any  that  will  profeente.  it  is  called  aJIron  popular  ;  and 
ftom  the  words  ufcii  in  the  process,  {qui  tern  pro  domino 
rege  l"eq;:i:  jr  qnam  \  ro  fe  jpfo,  who  lues  at  vxli  for  Uw 
king  as  for  hiittfcif,)  it  is  called  a  qut  iam  adion.  See 
title  Ixft'UKrttiU't, 

Civil  Afiiottj  are  divided  into  ptrfaalt  and  mixed. 
Action  real  fs  that  action  whereby  a  man  claims  title  to 
hnds,  tenements,  or  herediaimetits,  io  fee,  or  for  life : 
and  thefc  aeliens  are  poifrflbry,  or  auncelVel;  poflcrtbry, 
of  a  nun's  own  porTeflinn  and  feiiin;  or  auncellrel  of  the 
pollellion  or  lei  fin  of  his  anceAor. 

Adisn  ptrftticl  \h  fuch  as  one  man  brings  againft  an- 
other, on  any  con  trad  for  money  or  goods,  or  on  ac- 
count of  any  cfFencc  or  irefpafs;  and  it  claims  a  dibf, 
goods,  chattels,  liV.  or  damages  /or  the  fame- 

Agist  mixed  is  an  *8m  that  Iieth  a>  v.l!J  tot  the 
thing  demanded,  as  agaiod  the  perfon  that  hath  it;  ilk 
which  the  thing  is  recovered,  and  like  wife  damages  for 
the  wrong  fofffiwb&i  ic  leeks  both  the  thing  whereof  a 
man  is  deprived,  and  a  penalty  for  the  unjutc  detention. 
But  detinur  is  not  an  off  fan  mtxed,  notwithstanding  the 
thing  demanded  and  damages  for  withholding  it  be 
recovered  ;  for  it  h  an  sttlk:i  merely  peribnal,  brought 
only  for  gcods  and  chattels. 

In  a  real  adim,  fcuing  forth  the  title  in  ihe  writ, 
feveral  lands  held  by  feveral  title*  may  not  be  demanded 
in  the  fame  writj  in  pet/wol  a&iws  jcverai  wrongs  may 
be  comprehrnticd  in  fJi^e  writ.  &  S7.  A  b.ir  is  per- 
petual in  pcr/tuai  aMict^  and  tha  plainti^'  is  without 
remedy,  unlels  it  be  by  writ  of  error  or  attaint;  but  in 


an  action  of  a  higher  nature,  and  try  tne  fame  again. 
5  kcp.  33.  Aclim  of  <wafie  fued  againli  tenant  for  life, 
is  in  the  realty  and  perfonaky ;  in  the  realty,  the  place 
waited  being  to  be  recovered,  and,  in  tlu;  perfonalty> 
as  treble  damages  are  to  be  recovered.  Q>,Liu  :84. 

Many  per/mot  ailioaf  die  with  the  perfon.  Real  adion? 
furviic.  If  letiee  for  years  commit  walle,  and  dies,  a  - 
m»  ;f  "sVfijie  may  not  be  had  agairJl  his  executor  or  ad- 
minilUator,  for  wafte  done  by  the  dcreafed.  And  whwe 
a  keeper  of  a  prima  permit*  one  in  execution  to  efcape, 
and  afterwards  dicib,  no  u&m  will  lie  againrt  his  execo- 
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tors.  This  mod  be  undtrflood,  of  that  kind  of  keeper, 
to  whom  the  prifon  actually  belongs,  as  the  nta/JhaJ, 
the  vtardin  of  the  Meet,  6ft.  not  of  a  gaoler  who  acts 
as  fervant  to  a  ftierur',  for  in  fuch  cafe,  the  death 
of  the  gaokr,  is  not  any  bar  to  an  action  ngainfl  the 
Ihcrifi,  to  whom  in  fact,  the  prifon  actually  belong*. 
Co.  Lit.  55.  Action  of  Jell  lies  not  againft  executors 
upon  a  contract  for  the  eating  and  drinking  of  the 
teltator.  9  Rep.Sy.  Cut  an  action  on  the  cafe  on  pro- 
mi  uiij  lie  againft  an  executor  or  adminillrator  on  the 
promifes  of  their  teftator  or  intellate.  An  executor  can- 
not bring  an  appeal  of  larceny  from  the  teltator,  for  it  is 
a  mere  pcrfonal  action.  H.  P.  C.  184:  S.  P.  C.  50.  And 
an  appeal  of  death  is  a  perianal  aclion  given  to  the 
heir;  and  like  ethers  lhall  therefore  die  with  the  pcrfon. 
2  Hav.k.P.C.  244. 

In  all  S&OiU  merely  pcrfonal  arifing  ex  deliclo,  for 
wrongs  actually  done  or  committed  by  the  defendant,  as 
trefpafsj  battery,  and  flandcr,  the  aclion  dies  with  the 
per  Ion.  4  /«/?.  5*5;  and  it  never  mall  be  revived  cither 
by  or  againil  the  executors  or  other  representatives. 
For  neither  the  executors  of  the  plaintiff  have  received, 
nor  thofc  of  the  defendant  committed,  in  their  own  pcr- 
fonal capacity,  any  manner  of  wrong  or  injury.  Bftt  (o 
aclion s  arifing  ex  a.:tr.\9u,  by  breach  of  promifc  and  the 
like,  where  the  right  defcends  to  the  repicfciitatives  oi 
the  plaintiff**  and  thole  of  the  defendant  have  a  Acts  to 
anfwer  the  demand,  though  the  fuits  (hall  abate  by  the 
death  of  the  parties,  vet  they  may  be  revived  ngainll,  or 
by,  the  executors,  {Match  14,)  being  indeed  rather  actions 
again  ft  the  property  than  the  pcrfon.    3  Ctmm.  302. 

.Again,  actions  arc  cirher  itcal  or  t.anfitory.  *4Skn* 
real  and  mixed,  ejectment,  wafle,  trcfpalTes  quart  claufum 
fegit,  i£e.  are  to  be  laid  in  the  fame  county  where  the 
land  lieth  :  per  final  and  tranftory  affirnU,  as  debt,  detinue, 
affault  and  battery,  6fa  may  be  brought  in  any  county. 
Co.  Lit.  281.  Except  againil  jufliccs  and  oiiicers  of  cor- 
porations and  parilhcs,  (under  flat.  21  'Jac,  1.  1  2.)  or 
againft  ofiicers  acting  under  particular  ads  of  parliament ; 
which  frequently  direct  actions  againft  them,  to  be  laid 
in  the  rcfpcclivo  counties,  where  the  facts  happen. 
Aclicn:  tranftory  may  be  laid  in  any  county,  although 
the  ilatutc  6  A*.  2,  enacted.  That  writs  of  debt,  account, 
6fe>  fhould  be  commenced  in  the  county  where  the  con- 
tracts  were  made;  for  that  flatute  wr.s  never  put  in  ufc; 
and  yet  generally  acVons  have  icen  laid  in  the  county  where 
the  caufe  of  them  was  arifing,  except  a3  above.  If  the 
cau fc  of  <t&fom  arife  in  two  counties,  an  aclton  mr.y  be 
brought  in  either  county  ;  but  if  a  nufancc  be  ended  in 
one  county,  to  the  damage  of  a  man  in  another,  the 
affile  muft  be  brought  ru  ig>j.>::<j  CHfvti/tatm.  Mieb.  8  Ann. 
It.  R.  By  ftat.  21  fee.  i.e.  4.  all  fuits  on  penal  ftatutcs 
fhall  be  laid  in  the  county  where  the  offence  was  com- 
mitted.   See  tit.  k'mue. 

Action*  likewife  are  faid  to  be  ftrUtnsl  and  temporary  : 
Perpetual,  thole,  which  cannot  be  detcimine-d  by  time; 
and  all  aQions  may  be  called  perpetual  that  are  not  li- 
mited to  time  for  their  profecution:  Temporary  atlions  arc 
thofe  that  are  cxprelsly  limited  :  and  once  the  flatute  of 
limitations,  (21  fac.  1.  c.  lb,)  zWatiior.s  feem  to  be  tem- 
porary ;  or  not  fo  perpetual,  but  that  they  may  in  time 
be  prescribed  againil;  a  real  aclion  may  be  prefer ibed 
againil  within  fixe  years,  on  a  fine  levied,  or  recovery 
fufTered.    See  tit.  Limitation  cf  Aclton  s. 
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Actions  are  a!fo  joh.t  or  fcwral ;  j<thttf  uhe  e  fever  al 
perfons  arc  equally  concerned,  and  the  on?  cannot  bring 
the  aclion,  or  cannot  be  fucd,  without  the  other  ;  fin>rrafy 
in  cafe  of  trefpafs,  &c.  done,  where  perfons  are  to  be 
fcverally  charged,  and  every  trefpaf;  conimit;cd  by  many 
b  fcveral.  zLcm.jj. 

As  to  joining  feveral  matters  in  one  aclion  the  fol- 
lowing is  to  be  obferved. 

In  perfonal  action:,  feveral  wrongs  may  be  j  ined  i:i 
one  writ;  but  anions  founded  upon  a  tort,  and  on  a 
contract,  cannot  be  joined,  for  tlu'y  require  different 
pleas  and  dilferent  procefs.  1  Keb.  847:  1  Vtmj*  3^6.  So 
where  there  b  a  tort  by  the  common  law,  an  J  a  tort  by 
I  flatute,  they  may  not  be  joined ;  though  where  fevcral 
torti  arc  by  the  common  law,  they  may  be  joined,  if 
pcrfonal.  3  Sa!k.  203. 

Trover  and  aflurnpf.t  may  not  be  joir.cd ;  but  in  an 
aclion  againil  a  common  carrier,  the  plaintiff  may  de- 
clare in  cafe  upon  cuftom  cf  the  realm,  and  alio  upon 
trover  and  convcrfion  ;  for  not  guilty  anfvvers  to  both. 
1  Dam.  A'oi.tf.  Debt  upon  an  tVtttrd*me*tt  aid  upon  a 
nuthtaiut*  may  be  joined  in  one  declaration.  H'iif.p.x, 
24S.  So  cafe  for  a  mhfeafance  and  negligence  may  be 
joined  with  a  count  in  trover,  in  the  fame  declaration. 
lb*  far.  2.  319.  Two  counts  may  be  joined  in  the  fame 
declaration,  where  there  is  the  fame  jud-ment  in  both. 
lb.$z\.  And  any  action  may  be  joined,  where  the 
plea  of  uot  guilty  goes  to  all.  8  R-p.  47.  But,  it  fcems, 
ejectment  and  battery  cannot  be  joined ;  for  after  vcr» 
diet,  where  fcveral  damages  were  found,  the  plaintiff 
was  allowed  to  rcleafe  thofe  for  the  batter)-,  and  had 
judgment  for  the  ejectment.  1  Daw.  3.  If  thi>  is  law, 
it  fhews  that  caufes  of  action  cannot  in  every  mftancc  be 
joined,  where  the  fame  plea  will  go  to  the  whole.  The 
doctrine  in  Damas,  fcems  to  be  law,  for  fuppofing, 
e'en merit,  ofjault,  aeJ  battiry,  &c.  joined  in  one  action, 
and  a  general  verdict  on  not  guilty  for  the  plaintiff;  a 
new  execution  on  fuch  a  judgment  mull  be  framed.  In- 
deed the  joining  two  fuch  actions,  fcems  rather  abfurd. 
Although  perfons  may  join  in  the  perfonalry,  they  fhall 
always  fever  in  actions  concerning  the  realty ;  anJ  Wttflt 
being  a  mixed  action,  favouring  of  the  realty,  that  beinij 
more  worthy,  draws  overs  the  perfonalty  with  it.  2  SfiJ,  02. 
A  perfon  cannot,  as  adminillrator,  '-jfc.  join  an  aclion  for 
the  right  of  another,  with  my  action  in  his  own  right; 
bt^aufe  the  co/is  tuid  be  entire,  and  it  cannot  be  diflinguijbcd 
fatO  much  he  is  to  have  as  admir.ijlrator,  and  how  ntveh  for 
bimfelf.  1  Salk.  10.  See  a  variety  of  cafes,  well  fclcctcd 
and  digelled  on  this  fubjecl.    Ccm.  Dig.  lit.  Aclion. 

Jt  remains  now  to  confidcr, 

I .  By  iiibont%  and  againft  -whom,  Aclions  nay  be  brought. 

II.  H'hiit  f  a.'Acula'  Attions  are  adapted  to  particular  Cafii. 
It  may  be  prcvioufiy  obferved  that  an  aclion  does  not  lie 

before  a  caufe  of  action  accrued  ;  and  if  it  be  not  pleaded  in 
abatement,  yet  if  it  appe.Tson  the  record,  it  may  be  moved 
in  ar  re  It  of  judgment;  2  Lev.  197:  Cartb.  114:  vide 
Sbo.  147  ;  or  afligned  for  error  ;  Cro.  Eliz.  325.  See  further 
Kyd's  Com.  Dig,  tit.  Abatement,  (G.  6.)  and  Aflion,  (E.) 

In  fome  cafes,  certain  things  arc  required  by  act  of 
parliament  to  be  done  by  the  plaintiff",  previous  to  the 
commencement  of  an  aclion,  or  he  cannot  recover;  as  in 
actions  againil  jullices  of  the  peace,  a  month's  notice 
muft  be  given  by  jlot.  z+Geo.z.  c 44. — vide  Morgan'; 
r'ad*  Mcc.  xo. 

D  1.  In 
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t.  In  all  afrions  there  mutt  be  a  perfon  able  to  fuc;  the  I 
party  fued  mud  be  one  fueable  for  the  thing  laid;  and 
the  plaintiff  is  to  bring  his  right  and  proper  m&tm  which 
the  kw  give;  him  for  relief.    I  $/;<p.  ^r.  20.    There  | 
are  three  forts  of  dnmagct  or  wrongs,  cither  of  which  is  a 
furrkient  foundation  for  an  aclion.    1.  Where  a  man  J 
fuffers  damages  in  his  fame  and  credit.    2.  Where  one 
has  damage  to  his  perfon,  as  by  battery,  imprilbnmenr,  1 
$£c.  which  refpccls  his  liberty.    3.  Where  a  perfon  fuf- 
fers any  damage  in  his  frxperty.    Cartb.  /£>/.  416. 

A  man  attainted  of  trcaibn  or  felony,  convicl  of  rccu- 
fancy,  an  outlaw,  excommunicated  perfon,  conviA  of 
pjrmw.tre,  an  alien  enemy,  6?<>  cannot  bnng  an  aftiov,  J 
till  pardon,  re verfal,  abfolution,  &c.    But  executors  or 
adminiftrators,  being  outlawed,  may  fuc  in  the  right  of 
the  tcftator  or  intcltate,  though  not  in  their  own  right.  I 
A  feme  covert  mull  fuc  with  her  hulbanu ;  and  infants  1 
are  to  fue  by  guardian,  &c.  Co.  Lit.  12 81    A3'cm  may 
be  brought  againft  all  perfon?,  whether  attainted  of  trea- 
fon  or  felony,  a  convict  recufant,  outlawed  cr  excom-  j 
munic.uc.  E?Ci  and  a  feme  covert  mull  be  fucd  with  her  | 
hulband.    A  Jtirt fa<ia:t  or  any  writ  to  which  the  de- 
fendant m.iy  plead,  or  by  which  the  plaintiff  nay  recover, 
is  an  aftitn.    6  Rip.  3:  SaU.  5.    See  tit.  Abatement. 

II.  There  are  various  kinds  of  aclions,  Anted  to  diffe- 
rent cafe?,  a,  actions  of  CoviHAKT,  Dibt,  Detikui, 
Trespass,  Trover,  !&&  which  fee  under  their  respec- 
tive titles. 

But  where  the  law  has  made  no  provifion,  or  rather, 
where  no  general  action  could  well  be  framed  before 
hand,  the  ways  of  injuring,  and  methods  of  deceiving 
being  lb  various,  every  perfon  is  allowed  to  bring  a 
fpecial  action  on  his  ow  n  cafe.  I  Bfotf  Abr,  44:  Co.  Lit. 
56.  a:  6ilW.  53,  54. 

This  action  is,  in  praHtcc,  become  the  mofl  univcrfal 
of  any  ;  as  moft  of  the  other  actions  may,  under  particu- 
lar circumftanccs,  be  refolved  into  this,  which  it  will  be 
neceffrry,  therefore,  to  confidcr  fomewhat  largely. 

upon  the  cafe  is  a  general  aaien  given  for  re- 
drefs  of  wrongs  and  injuries,  done  without  force,  and 
not  particularly  provided  againft  by  law,  in  order  to 
have  fciaja&iop  for  damage;  and  (by  flat.  19//.  7  ..9,) 
in  a&.tr.s  ufon  tie  cmfa  the  like  prccefs  is  to  be  haJ  as  in 
aUhns  of  trefpafs  or  debt.  It  is  called  aJtien  cn  the  cafe, 
becaufc  the  whole  caufe  or  cafe,  as  much  as  in  the  de- 
claration (except  time  and  place)  is  fctdown  in  the  writ ; 
and  there  is  no  other  action  given  in  the  cafe,  fave  only 
where  the  plaintiff  hath  his  choice"  to  bring  this  or  another 
allion.  Formerly,  all  actions  were  fued  in  the  court  of 
Ccmmon  I  lias,  and  there  the  foundation  or'  the  fu  t  it  ,  a 
writ,  called  an  mgt**lt  whereupon  the  capiat  is  grounded, 
and  which  cWgrW  contains  the  nature  of  the  plaintiff's 
complaint  at  Urge;  and  it  is  the  fame  where  fuits  arc 
commenced  in  B.  R.  by  tri^inal  out  of  Chancery. 

In  all  cafes,  where  a  roan  has  a  temporal  lofs,  or  da- 
mage by  the  tttrong  of  another,  he  may  have  an  action 
upon  the  cafe  to  be  repaired  in  damages.  But  the  par- 
ticular damage  mull  be  fpccially  alledgcd. 

This  action,  as  hath  been  intimated,  lies  in  a  great 
variety  of  inllances,  which  arc  particularly  enumerated  in 
Couy'ks's  Digeft.    Ot  thcic  the  chief  are, 

».  Action  on  the  cafe  for  Words  ;  which  is  brought  for 
words  fpoken  or  written  which  affect  a  pcrfon's  life,  repu- 


tation, office,  or  trade,  or  tend  to  his  lofs  of  preferment, 
in  marriage  or  icn  ice,  or  to  his  disheritance,  or  which 
occafion  him  any  particular  damage.  This  action  there- 
fore will  lie  for  charging  another  with  any  capital  or 
other  crime.  To  fay  of  another  be  U  a  traitor,  aJlion  lies. 
I  Butjlr.  145.  Cut  if  one  call  another  a  feditious,  trai- 
tcrous  knave,  no  atficn  lieth;  becaufc  the  words  imply  an 
intention  only,  and  not  an  unlawful  act.  4  Rep.  19.  Nor 
to  fay  of  a  man  he  defcrves  to  be  hanged ;  nor  to  call  ano- 
ther a  rogue  generally,  or  fay  he  wi!l  prove  him  to  be  a 
ro^ue;  though  it  will  lie  to  fay  a  man  is  a  rogue  on  re- 
cord. 4  Rep.  15  :  Dairy.  92.  Words  w  liich  charge  a  per- 
fon with  being  a  murderer,  highwayman,  or  thief,  in  ex- 
prefs  terms,  are  held  aQiemalle.  1  RoL  Abr.  47.  Though 
for  faying  fad)  I  one  would  have  taken  his  purfc  on  the 
highway,  or  have  robbed  him,  an  ailion  lies  not;  for 
nothing  is  fhewu  to  be  done  in  order  thereto  CVo.  E  ic. 
:-50.  Likewifc  to  fay  a  man  was  in  gaol  for  dealing  any 
thing  is  not  m&UmwHe,  for  the  words  do  not  affirm  the 
theft,  Danv.  140.  But  to  fay,  I  think  A  B  committed 
fuch  a  felony,  or,  I  dreamt  he  Hole  a  horfe,  Gsfc,  ihcfe 
words  are  adionaUt.  Dal.  144:  1  Dcnv.  105.  If  a  fe- 
lony be  done,  and  common  fame  is,  that  fuch  a  perfon 
did  it,  al rhough  one  may  charge  or  arrcft  him  on  fuf- 
picion  of  that  felony  ;  yet  a  man  may  not  afnrm  that  he 
did  the  fame,  for  he  may  Lc  innocent  all  the  while,  and 
therefore  aliirming  it  hath  been  held  afiionalle.  Hcb.  138, 
203,  3S1. 

It  was  heretofore  held,  that  no  action  would  lie  for 
words  importing  a  charge  of  murder,  withuut  an  aver- 
ment that  the  perfon  laid  to  be  killed  WSS  dead  ;  bat  the 
latter  and  better  opinion  is,  that  the  party  fhall  be  in- 
tended to  be  dead,  unlefs  the  contrary  appears  in  the 
pleadings.  iKn/.iiy.  Cro.  ^1.489:  SiJ<y.  Cr*. 
EHz.  560,  823.  Though  futn  if  the  party  is  proved 
alive?  So  words  accufiug  of  fodomy.  1  Sim*.  373. 

When  fuch  words  are  fpoken  of  another  maiicioufly, 
for  which,  if  true,  the  party  fpoken  of  might  be  pu- 
nifhed  criminaily,  a.lhm  lie*  ;  as,  to  fay  of  a  perfon,  he 
hath  pcijutcd  himfclf;  or  that  he  would  prove  him  per- 
jured ;  or  that  he  was  forfworn  in  the  court  of  Chancery, 
Common  Pleas,  Uc.  are  art.c- aiU -t  bat  not  to  call  a 
perfon  forfwom  man,  unlefs  it  bz  laid  in  a  court  of  re- 
cord. 3/^.163:  Dan  v.  87,  8a.  To  fay  a  man  hath 
forged  an  obligation,  tar;-  and  he  will  prove  it ;  this  is 
acltonaUe.    Danv.  1 30. 

Some  writers  make  a  difference,  where  the  fubfequenr 
words  are  introduced  by  the  word  anJ;  as,  you  are  a 
thief,  /7.7.V  have  liolcn,  Uc.  which  are  additional,  and 
fhall  not  correct;  and  the  word  for\  as  you  arc  a  thief, 
for  you  have,  <£V.  Hob.  386:  %/rii5:  GcJb.  89. 
The  words,  He  is  a  maintainer  of  thieves,  and  keeps 
none  but  thieve;  in  his  houfc,  will  not  fupport  nn  aft  ., 
I  unlefs  it  be  averred  that  he  knew  them  to  be  thieves. 
Cro.  Eiiz.  746. 

To  fay  an  alchoufc-  keeper  keeps  a  bawdy -houfc,  aP.  kn 
lies.  Cro.  JT/.:i.  582.  Though  to  fay  of  an  inn-kecper, 
that  he  harbours  rogues,  &'c.  is  tuxa£ti«Mafoi  for  his  inn 
is  common  to  all  gueib.  2  R<Ji.  Rep,  1 36.  To  fay  of 
another  he  hath  the  French  pox,  aH'ton  wiil  lie.  Oo.  Jac. 
430:  Sec  Noyt  151.  To  call  a  man  a  whore  matter,  or 
a  woman  whore,  no  aeJiut  lies ;  for  thefe  arc  merely 
fpiritual  offences.  Da/.-o.  Abr.  to.  But  calling  a  woman 
whore  in  bmeh*,  is  artionablt,  as  flie  is  liable  to  be  pu- 

nifhed 
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aimed  by  the  cttftom  of  the  city.  Sec  Com.  Dig.  tit. 
At'iitn  u/*u  thf  Cafe  for  Defamation.  (1).  to.) 

Words  likewise  arc  actionable  winch  if  nJ  to  the  dif- 
grace  or  detriment  of  a  rerion  m  r:y.:.,  or  of  a  i>.  .n  i.i 
Che  evertifc  of  his  prcf'jfien  or  trade. 

Calling  an  oificer  in  tfie  government,  ttff.  Jacobite, 
hath  been  held  aSlmiiallt ;  not  of  .1  pri\  ate  perfon. 
7.1/3/  Ca.  107.  To  lay  a  ju:liecof  peace  dot!,  not  adn.i- 
niilrr  jufiice,  b  aclionable.  Gjv.  Ebz.  35^.  And  lo  lor 
other  utlgracc  ut  his  office.  But  words  relating  to  a 
man's  office,  mull  h-ve  a  plain  and  direct  meaning,  10 
charge  him  with  fome  crime  that  is  puniili.ible  ;  and  be 
fpoken  of  his  office,  or  othcrwife  they  arc  not  actionable, 
6  MtJ.  too.  Thus  the  plaintiff,  being  a  jujhee  tf  peace, 
the  defendant  laid  Mr.  Stuhe.y  atotttth  ami  bditb felonitt, 
and  it  not  worthy  to  be  a  jufiice  vf  peace,  actionable,  for 
though  his  office  is  not  named,  the  words  neceflarily  refer 
to  it.  4/cV*.  16:  See  1  Lean.  335:  1  Vent.  50. 

Siandtr,  JjtfC  brought  by  a  dectoi  ej '  the  ci  vil  law,  who 
was  alio  a  jufiice  of  peace  and  chancclior  of  tbt  bijbop-tiek  of 
Norwich,  for  thefe  words,  be  is  net  fit  to  b<  a  cbancedor 
or  a  jufiice  of  peace,  be  is  a  knave,  a  rafcul,  and  a  villain, 
be  is  net  fit  to  practice,  he  ought  to  have  bij  gonm  fulled  over 
bis  tars ;  actionable.    2  Lure.'.  1  288. 

The  defendant  Ipukc  te  an  oiliccr,  [-viz.)  I'ou  lurVi 
cozen,  d  ti:  Stti'e  tf  20,000/.  and  I  UtHl  prove  it,  for  you 
bet  ve  recti i.ui  25,000/.  of  tbe  office,  and  not  compounded  fit 
it,  and  have  fotjled  in  words  in  tbe  order  of  your  cotiuxijjion  \ 
actionable.    Style  436. 

In  offices  of  f"fit,  for  fuch  words  OS  impute  the  want 
cither  of  undcrfUnding,  ability,  or  integrity  to  execute 
them,  this  adhn  lies.  But  in  offices  of  Ixnmr,  words 
that  impute  wantonly  of  ability,  are  not  actionable  ;  as 
to  fay  of  a  jufiice  of  peace,  He  a  jnfiice  of  prate  !  be 
is  an  aft,  and  a  betitti*eaded  jufiice  :  the  reafon  is,  becaufe 
a  man  cannot  help  his  want  of  ability,  as  he  may  his 
want  of  honefty ;  othcrwife  where  words  impute  dilho- 
nefty  or  corruption.  2  Soli.  695.  But  if  f  ecial  damage 
can  be  proved,  it  ia  actionable;  and  indeed  in  every 
cafe,  where  fpecial  damage  can  be  proved,  an  action 
will  lie. 

A|  to  words  tending  to  the  difgracc  or  detriment  of  a 
man  in  his  profefiion  or  trade  ;  where  (he  words  arc  dif- 
gracing  to  a  man's  profefiion,  they  alfo  niufl  appear  to 
be  fpoken  precisely  of  it;  for  to  Jay  a  perfon  hath  co- 
zened one  in  the  fale  of  certain  goods,  is  not  actionable; 
unlel's  you  lhcw  that  the  party  lived  by  fuch  felling. 
1  ^0//.  Ati  .62. 

To  fay  of  a  dodor  in  divinity,  Doclcr  S.  is  robbing  /be 
church;  and  at  another  time  Doctor  S.  bath  robbed  tie 
church',  actionable.    Cro.  Car.  301 ,  41 7. 

In  cafe,  &c.  in  which  the  plaintiir  declared,  that  he 
was  inAitutcd  and  inducted  into  a  paribn^c  in,  isfc.  and 
that  he  executed  the  office  of  a  pador  in  that  church  for 
the  fpace  of  fuur  years,  and  that  the  defendant  faid  of 
him,  )'ou  are  a  drunkard,  a  whore  majlcr,  a  common fzvearer, 
and  a  common  liar,  andytu  have  ft  em  bed falfe  doctrine,  and 
deferve  to  be  degraded',  after  a  verdict  for  the  plainti:;",  it 
was  objected,  that  the  words  arc  not  actionable,  becaufe 
they  import  no  civil  or  temporal  damage  to  the  plaintiff; 
but  adjudged  actionable;  for,  if  true,  he  may  be  de- 
graded, and  fo  lofe  his  freehold.    Allen,  6$. 

Thefe  words  Ipoken  of  a  preaching  par  Ion,  Parrat  is 
an  adulterer^  and  had  i%vo  thildrtn  by  B.Cr.'s  wife,   and  I 


will  cnuj'e  him  t->  be  deprived  for  it;  not  action:.  b!c  j  for 
'tis  a  fpirii-j.xl  defamation,  and  punifhabic  in  tl  «t  court. 
Cro.  Elix.  502. 

To  fay  cf  a  counfellor,  that  He  is  no  lawyer;  th  .t  they 
arc  f'cols  who  come  to  htltl  for  law,  and  that  he  will  pet 
nothing  by  the  law,  mfiian  lies.  1  Dan  v.  113.  And  it 
is  the  lame  to  fay,  he  hath  uif.lofed  fecrcts  in  a  cnufc. 

To  cail  a  doctor  of  phytic  fool,  afs,  empirick,  and 
mountebank,  or  fay  he  is  no  fchclar,  are  aSlmtiaiie.  Ctc. 

IfO,  So  to  fay  of  a  fchool  matter,  put  not  your  fon 
to  him,  for  he  will  come  away  as  very  a  dunce  a*  he  went. 
Httl.  71.  Where  one  fays  of  a  midwife,  that  many  have 
perifhed  for  her  want  of  /kill,  an  mdpm  will  lie.  Cro. 
Ca> .  21 1.    If  one  calls  a  merchant  bankrupt,  •Qim  lies. 

1  Leon.  336.  And  to  call  a  trading  perfor.  bankrupt,  oj 
knave,  is  actionable*  1  Danv.  90.  Alfo  if  one  fay  of  a 
merchant,  that  he  is  a  beggarly  fellow,  and  not  able  to 
pay  his  debts;  or  fay  of  a  perfon  that  he  is  a  runaway, 
and  dares  not  lhcw  his  face,  by  reafon  whereof  he  is  dif- 
graccd  and  injured  in  his  calling,  thefc  arc  aflicnalle. 
llaym.  184. 

Words  tending  to  the  Iofs  of  preferment  in  marriage, 
SsV.  arc  actionable.  Thus  to  fay  that  a  woman  hath  a 
baltard,  or  is  with  child  ;  or  that  a  certain  perfon  hath 
had  the  ufe  of  her  body,  whereby  flic  lofes  her  marriag?, 
aclion  lies,  i.e.  by  reafon  of  the  fpecial  da.uagc.  It  b 
man  is  in  treaty  with  a  woman  to  marry,  and  another  teili 
him,  Hie  is  under  a  pre-contract;  this  doth  not  imply 
a  fcandal,  but  yet,  if  falfe,  an  ailion  will  lie  if  Hie  lofes 
her  marriage  by  means  of  thofc  words.  To  fa)  of  a  man 
that  he  lay  with  a  certain  woman,  is'e.  by  which  he  lofes 
his  marriage,  is  aclionable ;  for  in  thefe  cafes  there  is  a 
temporal  damage.    1  Danv.  Si. 

As  to  words  tending  to  a  perfon's  difinhcritance,  if 
one  fays  of  another  that  has  land  by  defcent,  that  he  is 
a  btftara ;  action  upon  the  cafe,  lies,  as  it  tends  to  his  dif- 
inheritancc.  Co,  Eit,  i$.  But  to  fay  of  a  fon  and  heir 
apparent,  that  he  is  a  bailard,  aP.ian  lies  not  until  he  is 
liiiiiihcritcd,  or  is  prejudiced  thereby.  1  Dmttt*  83.  To 
flandcr  the  title  of  another  perfon  to  his  lands  is  aclion- 
able;  but  the  words  mull  L>c  falfe,  and  be  fpoken  by  one 
that  neither  hath,  nor  pretendeth  title  to  the  land  him- 
fclf ;  and  who  is  not  of  counfcl  to  him  that  pretends 
right.  4^.  17.  Jt  a  m;.n  fliall  pretend  title  to  the 
land  another  hath  in  poffclfion,  and  hath  no  colour  of 
title  to  it;  and  fhnM  fay  he  hath  fuch  a  deed  or  convey- 
ance of  it,  where  in  truth  he  hath  ncne,  or  if  he  hath 
any,  it  is  a  counterfeit  and  forged  deed,  and  he  knows  it 
to  be  fo;  in  this  cafe  the  words  may  bear  an  *Miim\  but 
if  there  be  any  colour  for  what  is  (aid,  they  will  not  be 
aclioNable.  Cro.  Jac.  163  :  l'tlv.  80,  88.  And  the  party 
of  whom  the  wor  Js  are  fpoken  mull  have,  or  be  likely  to 
have,  fome  fpecial  damage  by  the  fpeaking  of  them;  as 
that  he  is  hindered  in  the  fale  of  his  lands,  or  in  his  pre- 
ferment in  marriage,  dfc.  without  which  it  is  faid  afliw 
doth  not  lie.    1  Cro.  99:  Cro.  Ja  .213,  39-  j  reph.  187  ; 

2  Uuljf.  90.  The  afhrming  that  another  hall)  title  to  the 
land,  where  ad  tenable,  fee  4  Rep.  1 7  5 . 

If  A.  fays,  that  II.  faid  that  C.  did  a  certain  fcanddous 
thing,  C.  lhall  have  action  ngainft  A.  with  averment  that 
Ii.  never  faid  fo,  whereby  A.  is  the  author  of  the  fcan- 
dal. Suppofing  B.  did  not  in  fact  fay  fo.  Cic.Jac.  406. 
StC  t  Roll.  Abr.  64. 

It  is  to  be  obferved  in  general,  that  though  fcandaJous 
D  2  words 
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words  are  fpoken'  before  a  man's  face,  or  behind  his 
back,  byway  of  Affirmation,  or  report,  when  drunk,  or 
lober;  and  although  they  a  re  Ipoken  in  any  other  than 
the  Engijh  language,  if  they  are  under  (loo  J  by  the 
hearer*,  ihey  4re  afliwhe  -(  aim  words  may  be  off  Una  tie 
in  one  county,  which  are  not  To  in  another,  by  the  dif- 
ferent conduction,  £±jV,  4  Pep  14:  fM- 165,  136.  But 
if  the  defendant  can  make  proof  of  the  words,  he  may, 
in  an  action  for  damages,  plead  a  fpccial  judication. 
Co.  Ent.  16.  The  word*  to  maintain  this  a<7/w  mull  be 
direct  and  certain,  that  there  may  be  no  intendment 
a^ainll  them ;  bat  as  fome  words  feparate,  without  others 
joined  wi(h  them,  are  nor  afiiaKaLr;  fo  fome  words  tli.it 
arc  adhnttblt  may  be  qualified  by  the  precedent  or  fubfe- 
ijuent  words,  and  all  the  words  are  to  be  taken  tcgerher. 
i^Sgh  17:  1  do  127:  jT/ctfr  Ca>  174,  531.  vide  4  Rtp. 
20:  HoL  1x6*  Where  words  fpokrn  are  fomewhat  un- 
Certain,  they  may  by  apt  averments  be  made  certain  and 
actionable*  2  Balfi*  2Zj.  So  by  the  pleadings  of  the 
parties,  and  verdrd  of  a  jury  for  the  plaintiff.  G*Q.$*r. 
407.  The  thing  charged  by  the  words  inuft  be  that 
*  hich  is  poflible  to  have  been  done ;  for  if  it  be  of  a  thing 
altogether  and  apparently  impoffibSc,  no  action  lies*  4  ,'..-.\ 
16.  No  action  will  lie  lor  words  ipoken  in  purfuk  of  a 
profecution  in  an  ordinary  coiirfc  of  jafticc  ;  as  where 
a  lawyer,  in  pleading  his  client's  caufe,  utters  words  ac- 
cording to  his  infractions ;  as  faying  of  one  he  is  a  baf- 
xsid,  when  this  is  to  defend  the  party's  own  title  where 
he  hsmfelf  doth  claim  to  be  heir  of  the  land  that  h  in 
queftion,  the  ft  words  will  not  bear  an  action.  Cre.  Jm, 
90:  4-Jcy.  13. 

In  this  action  the  nature  of  the  word*  mufl  be  lit  forth 
with  the  manner  of  fpeaking  them,  when  and  where 
fpoken p  and  before  whom,  and  the  damage  thereby  to 
the  plaintiff;  that  bis  credit  was,  aid  how,  impaired, 
with  the  aggravating  circ  um  fiances ;  but  it  matters  not 
whether  the  plaintiff  doth  in  his  dec]  a  ration  fee  forth  all 
the  cinnvtJiaiiiUl  words  as  they  are  fpoken  ;  fo  as-  to  flbe.iv 
the  very  words  that  are  68hti&tkf  and  the  fubftancc  of 
them, 

There  is  no  branch  of  the  law  in  which  the  decided 
cafe;  :ire  fo  contradictory  10  each  other,  and  the  deci- 
r:oi?s  fo  frequently  irreconcileabic  »  their  avowed  piin- 
cipleSp  as  this  a  .lion  on  the  cafe  for  word* ;  many 
(Safes  in  toe  old  author)  are  certainly  not  Jaw,  and  the 
fairer!  obfervation  on  the  fubiect  is  that  **  what  words 
are  ail  ion  able  ar  not,  will  be  more  fat  is  fact  duly  deter - 
mined  by  an  accurate  application  of  the  general  princi- 
ples, on  which  fuch  actions  depend,  than  by  a  relercnce 
to  adjudged  cafes,  efpecidly  thole  in  old  Author-*/1 
See  the  cafe  of  Oajhr,-. .-v.  fkftu  >  ^Wilf.  if]  \  where  the 
principles  are  well  explained. 

a.  Action  on  the  calc  like  wife  lies  upon  an  Ajfampftt  or 
kinder  taking  ;  and  fuch  action  is  founded  on  a  contract 
cither  exprrfs  or  implied  by  law,  and  the  verdict  gives 
I  he  party  damages  in  proportion  10  the  loft  he  has  fuf- 
tained  by  the  violation  of  the  contract-  4  Co*  92?  Mwr 
6Sy.   See  tit.  JJkm^t. 

3.  It  has  been  premifedp  that  a  fpecial  aclion  on  the 
cafe  lies  in  all  inilaiic.es  wiierrin  no  ge:»c'ral  action  could 
be  framed  ;  it  will  be  necetfiry  therefore  to  point  out 
feme  of  thefft  particular  cafes  to  which  it  is  moll  pecu- 
liarly applirabie, 

1»  was  Joxmtrly  held,  that  if  my  fir*,  by  mislortanr. 


burnt  the  good?;  of  another  man,  for  this  wrong  he  fnouiQ 
have  a&ha  «  the  cafe  agaiull  me;  and  if  my  icrvant  put 
a  candle  or  other  fire  in  any  place  io  my  houle,  and  thit 
burnt  my  houle  and  the  houle  of  my  neighbour,  a&m 
tf  the  *a/e  lay  for  him  againft  roe:  1  Dm  v.  10  But 
this  action  is  now  deftroyed  by  flat.  6  Ann.  c.  31.  Sec  tit. 
Fire,  H  ajie. 

Action  on  rhe  cafe  like  wife  lies  againft  Carriers  and 
others  upon  the  cullom  of  England.    See  tit.  Carrier. 

A  common  Inn-keeper  ii  chargeable  for  good*  iloJen 
in  h«  houfe.    See  tit.  Iw.  ..nd  I  n -keener. 

This  aflitm  lies  for  Duttit  in  contracts,  bargains  and 
fetes  j  if  a  vintner  fells  wine,  knowing  it  to  be  corrupt, 
as  good  and  not  corrupt,  though  without  warranty,  nfiiwt 
lies.    Dauv.  So  if  a  man  fells  a  horfe,  and  war- 

rants him  to  be  found  of  his  lioibs,  if  he  be  not,  etflian 
m  tf<e  cafe  lies.  A  perfon  warrants  a  horfe,  wind  and 
limb,  that  hath  fome  fee  ret  difeafc  known  to  the  ft  tier, 
but  not  to  the  buyer,  this  aft/m  may  be  brought;  though 
if  one  fell  a  horfe  and  warrant  him  found,  and  he  hath 
at  the  time  viiiblc  infirmities,  which  the  buyer  may  fee, 
atlivu  en  iht  cafe  wifl  not  lie.  Yelo.  114:  Cro.  jfa?*6j$. 
Where  one  fell 5  me  any  ware*  or  commodities,  and  is  to 
deliver  that  which  ij  good,  bet  deliver;  what  is  nau^lit^ 
or  ii  ils  any  thing  by  falfe  or  dcceitlul  weignts  and 
mea lures,  with  or  without  warranty,  ct>  th?  cafo 

lies-  ;  and  fo  where  a  man  doth  fell  corrupt  vkiu.ds,  ns 
bread,  beer,  or  other  thing  for  food,  and  knows  it  to  be 
umvhoJe/bme.  Dy.t  75  :  4  Rep,  iS:  Cra  jftte.  270*  Yt& 
if  the  buyer  or  his  fcrvont  Ihall  fee  and  tattc  the  victuals, 
C^i'.  and  like  and  accept  the  fame,  iio^sh  can  be  main- 
tained. 7  H.  4.  16.  Nor  will  at/t  lie  upon  a  warranty 
of  what  is  out  of  a  iii.tii's  power,  or  of  a  future  thing  ;  as 
that  a  horfe  fhall  carry  a  man  thirty  mil«  a  day,  or  the 
Jil;e.  Finch  1S8.  Jf  a  man  fells  certain  packs  of  wool, 
and  warrants  that  they  are  good  and  merchantable,  it 
they  are  damaged,  rffttt  the  cafe  lies  againl*  him. 
t  Dtviv.  1  <7-  The  bare  ai  fir  mat  ion  by  the  fcUcr  of  a 
particolar  fort  of  diamond,  without  warranting  ic  10  be 
iuclu  will  not  maintain  an  tifiiofi.  Lr<>.  jf&r.  4,  196. 
line  where  a  man  h.uh  the  po*Tef£on  of  a  perianal  thine;* 
the  affirming  it  to  be  his  own  is  a  warranty  that  it  is  fo  % 
though  it  is  otherwise  in  cafe  of  land;,  where  the  buyra 
at  hii  peril  is  to  fee  that  he  hath  title,  i  Suit,  zio.  if 
a  perfon  fells  to  soother  cattle  or  goods,  that  are  not  his 
own,  titfiM  cu  the  taft  ha  \  fo  if  he  ivarrants  cloth 
to  be  of  fush  a  length,  that  is  deficient  of  it.  Sec  tit. 
Deceit. 

1  or  M^/f^  or  M*tfeafonee$  as  if  a  taylor,  l$e.  un- 
dcrtukci>  to  m^k-:  ,1  lu.:  of  cloih^M,  fLtid  fpoili  them,  art  tort 
lies;  and  jf  a  carpenter  promifes  to  repair  my  houfe  be- 
fore a  certain  day,  and  do  lit  not  Jo  it,  by  v^'hich  my 
houfe  fills :  or  if  he  undertakes  to  build  a  houfe  for  me, 
and  doth  it  ill,  afiw  on  the  in  ft  lies,  I  Danv.  31.  If 
a  furgeon  neglects  his  patient,  or  applies  tinwholefome 
medicines,  whereby  the  patient  is  injured,  this  aflktt 
liech.  And  if  a  counfel  retained  to  appear  on  fuch  a  day 
in  court,  doth  not  come,  by  which  the  caule  mifcarrit.3, 
aJKm  lies  againft  him:  fo  if  filter  retainer,  he  become  of 
counfel  to  the  adverfary  again  It  the  plaintiff  1 1  //.  6  18, 

Where  a  fmith  promifes  to  fhoe  my  horfe  well,  if  he 
pricks  him,  OeJiKt  mt  the  ta/e  lies ;  and  lo  when  he  rc- 
fnfes  to  Ihoe  him,  on  which  I  travel  without,  and  my 
horfe  is  damaged,    For  (lopping  up  a  ivatcc-courfc  or 

way; 
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way;  breaking  down  a  party  wall ;  flopping  of  ancient 
lights,  and  for  .my  pr.vi.ee  nufanee  to  ■  man's  water, 
light,  or  air,  (vhereby  a  prrfon  is  damnified,  this  atliea 
lieth,    Cn  £^4.17:  7'tiv.  159. 

Where  any  one  peril  mates  mother,  for  cheating  at 
gaming,  where  a  surety  is  1101  Hived  h  aim  lets,  ttfr.  2 

If  I  lend  another  my  borfe  to  ride  fo  far  ;  and  he  rides 
further,  or  forward  and  backward,  or  doth  not  gjve  him 
meat,  tfcfa  lieth.    Ct?,         14-    And  where  one 

lends  me  a  Uotic  for  a  time  if  hr  take  him  from  me  wilhin 
that  rime,  or  diJturb  tut  before  I  have  done  what  I  lured 
hrm  for;  afltea  ontht  tae  lies :  ajid  though  J  ride  ibe  horfc 
out  of  the  way  in  mj  journey,  he  may  not  take  lum  from 
me.  8  Hep.  146.  bee  tit  Bm:ttne*t.  This  ttelim  lies  for 
keeping  a  dog  accuftomcd  co  bite  iheep,  if  the  owner  knew 
the  vkious  qualir)  ot  ine  nog.  i!u c  Dot  for  ;i  m;in*S  dog 
running  at  my  fheep,  though  he  kills  ihem,  if  ii  be  with- 
out J 1  is  con fe car*  and  lie  did  no:  know  that  the  dog  was 
accuHoLned  to  bite  fhcep.  Vioc  1  Danv,  Ahr.  10: 
Htti  ifi. 

Mi:**  tv  /fir  -of-  wt[]  lir  a  gain  ft  a  G™kr  for  parting 
irons  on  his  priiomr;  or  frtntiog  him  in  the  flock*,  or 
not  giving  ImfS.  if  nt  Jujtcnancc  to  him.  being  torn  mined 
for  rtebt.  F.  N  B.  ist.  The  matter  may  in  roan?  cafea 
hsve  thr*.  afitits  againft  hi*  fervanr»  Reward,  or  bailjfr',  foe 
any  fpettaJ  abulr  done  to  him,  and  for  negligence,  C^. . 
Alfd  ir  lies  f:jr  [fckihg  or  mriiJng  away  my  lervani,  and 
retaining  him  ;  of  threatening  a  (fcjw&ntj  whereby  1  lofe 
his  fcrvkc.  I/.-flf  6iJ:  Cro,  £7.*.  777  ;  I  Stop*  Mr*  52, 
59.  A  fervent  ii  .railed  ui'.h  good*  and  merchandize 
confignrd  to  Kim  fcv  a  merchant,  to  pay  the  cufum*  for 
thrm,  and  dif^ofcof  them  fc>  profit ;  if  he  decene  tJie 
merchant,  and  have  .allowance  lor  k  on  his  account,  and, 
to  defraud  the  king,  Ij«tf3  fomr  of  ihe  gonds  without 
paying  :he  curtom*,  by  which  they  are  forfeited,  or/ion 
«»  fix;  cafe  Jieth.    Lane  65  :  Cm  ^/rc-  266* 

If  I  iruft  one  to  buy  a  leaJe  or  athrr  thing  for  me, 
ar,J  he  buyeth  it  for  iumfclf,  or  doth  not  bay  it,  this 
aclitn  lies  agaioft  him  ;  but  if  hra  dorh  hii  endeavour  it 
fu&cetH.  Bra.  1  f  7 •  Where  a  man  is  diflurbed  in  rhe 
uie  of  a  feat  in  the  church,  which  he  hath  had  time  Out 
of  mind  j  a  ilcward  is  hindered  in  the  keeping  of  his 
courts  ;  a  keeper  of  a  forelt  difturbed  in  taking  ihe  pro- 
fits of  his  office;  a  bailiff  in  straining  for  an  ^mcrcia- 
meut,  or  the  like  ;  aft Un  c»  the  eqfe  will  lie*  Bcndi.  89  ; 
Lib.  Jmr.  c  :  Mm  987.  An  a&hn  <>*  the  cafe  lies  lor 
him  in  reverfion,  againft  a  firing ct,  for  damage  to  his 
inheritance,  though  thcrfi  be  a  term  m  3  L<  .  360, 

Alio  if  a  leflbr  comes  to  the  houte  he  h;<:>  demilcd,  to  Ice 
if  it  be  out  of  repair,  or  any  waite  be  done,  and  meets 
with  ^ny  diilurb;-!  c.e  rjj;rein  ;  or  if  one  diUurbs  a  par  Ion 
in  taktng  his  tithes,  thi*  atfkA  lies.  Cic.  Jac.  478  t  2 
hfi.  650.  And  forfcttins;  up  ,1  new  mill  on  a  r;*er,  to 
the  prejudice  of  another  who  hath  an  ancient  mil!,  an  bc- 
lit)}}  will  lie.  fn/r.  g. 

Action  on  the  caie  l.kcwife  lies  for  and  againll  com- 
moners, &rV«  for  injuries  done  in  commons,  i'/y.  1^4: 
&V.  106:  Cm  7r7,'.  |6j  !   z  474.    See  tit.  Cttnrnan. 

Action  on  the  »,afc  ni..y  [ikewiic  be  broogJit  for  mnli- 
cious  profecurioni :  whrre  a  fuu  is  wtchout  ground,  and 
one  is  arrciled,  nfiw  6n  the  tajt  lies  lor  unjuJl  vcAaiion  ; 
And  for  fajfef)  and  iraitci^uily  arrefling  a  per  Jon  for 
more  than  is  uue  to  the  plaintitf,  whcrr!>>  the  defendant 
h  imprifoncd,  for  want  of  L;aii;  or  if  it  be  on  purpofe  to 


hold  him  to  bail,  afiitn  o»  the  tafe  will  lie,  after  the  mi- 
gi.1.1!  m»  in  J  i"  tern  me  J  1  Lev,  27  J  i  1  Satk.  Ij  An 
action  Hkewife  lies-  againll  IherirB,  for  default  in  executing 
writs  ;  permitting  efcapes,  (tfc. 

Anions  on  the  cafe  likewife  lie  for  rari/piraty,  tfeaft 
and  rfjiauj,  tiufances,  &tc.  which  fee  under  the  feveral  cities. 
And  lor  a  general  abridgment  of  the  law  on  this  fub- 
jetf,  fee  Ctnt.  Dig.  tit.  Acli*n+ 

ACTION  INJUDICIAL,  (oiherwife  called  prt}a~ 
ratayf  or  principal)  Is  an  action  which  ariies  from  iome 
doubt  in  the  principal ;  as  in  cafe  a  man  fues  hi^  younger 
brother  for  lands  deicended  from  hi*  farher,  and  it  is  ob- 
jected agairrtl  Jum  thnt  he  is  a  balbrd  ;  now  this  point  of 
baflardy  is  to  be  tried  before  the  caufe  can  any  further 
proceed  :  and  therefore  it  h  ternicJ  firefiuficitiUt,  quia  prim 
jmdi.andct.     BfttHi  hh   3    f.  if.  Nutr.lf.6:  Cu'Uti, 

Av,  i  ION  OF  A  WRIT,  Is  a  phrafe  of  fpeech  ufed, 
when  one  pleads  fomc  matter,  by  which  he  fhewi  the 
plaintiff  had  no  caufe  to  hyve  the  wut  he-  brought,  yet 
it  mav  be  that  he  mny  have  another  anvr  or  a&  tn  for  the 
fame  matter.  Such  a  plea  is  called  a  pica  10  iht  afliw  tf 
tlx  •zvrtt  j  whereas,  if  by  the  plea  si  llioufd  appear  that 
the  plaintiff  hath  no  caulc  tohai  e  an  afthn  for  the  thing 
demanded,  ihen  it  is  called  a  pUa  ;*>  the  eULhv.  GxxcJ : 

ZiCTlONARE,  i.e.  In  jut  veenre^  or  to  profecute 
one  in  -a  Just  at  Jaw.    7iw»*j  Cbrut* 

ACT'O,  /tflvrr,  Ah  ten,  Fi*.  tiadqitffati  ]  A  COSE  of 
mail.    Dtt  Frefue* 

.^CTON  H  URN  EL.  The  flat  ute  of  n  Ed.  *.  m. 
11^3,  ordaining  the  fim*rU  merchant:  it  was  fo  termed 
from  a  pUce  n^mcJ  Atlvri'Bvrntl^  where  it  was  made  \ 
being  a  c^itle  former ly  belonging  to  the  family  of  Bur- 
'  iffft  and  aft  Crw  aids  of  Level,  in  Shropjijire.  Co  use!  :  Terattj 
lie  la  Lry. 

ACTOR.  The  proctor  or  advocate  in  civil  courts  or 
caufes.  J&tr  domiu'i-.ui,  was  «ficn  ufed  for  the  lord's 
bailiff  or  attorney.  Aifot  tabf**  waj  the  ancient  furen- 
fsck  term  fortlte  advocate  or  pleading  paironof  a  church. 
A:'n>i  viUtf*  was  the  flcward  or  head  bailiff  of  a  town  or 
village*  C'<m*/\ 

ACTS  DijNii,  Are  tHlHogoiftjed  into  aBs  *f  Gcdf 
the  itcli  «f  the  hx\u,  and  oils  tf  men.  The  acl  of  Gal  fhall 
prejudice  no  man  :  ai  where  the  law  prchriberh  mear£s 
to  perfect  or  fettle  any  right  or  eft  ate  ;  if  by  the  art  ef 
CW  the  means,  in  fomeeircuuillanec*.  become  impom hie, 
no  pany  fhall  receive  any  damage  thereby.  Co.  Lit.  \  z$i 
:  Kepv  9-7.  As  in  an  action  on  the  safe  a  bargeman  may 
jullify,  by  pleading  that  there  were  feveral  palTengers  in 
his  barge,  and  a  fudden  ttmpefl  arifing,  all  The  goods  in 
the  barge  were  thrown  overboard  to  £ave  the  Eves  of  the 
paiTengcrs.    Sec  tit.  Cat-tin-. 

The  acts  of  the  lew;  are  oftecmed  beyond  the  acts  of 
man  :  and  when  10  the  pirfecVion  of  a  thing  divers  acts 
are  required,  the  law  huth  mod  regard  to  the  original 
act.  8  Rep.  78.  The  kw  will  contlrue  tnings  to  be 
lawfully  done,  when  it  Ihndeth  indiffe  cne  whether  they 
mould  lie  lawful  or  not:  but  whatfoever  is  contrary  to 
law  is  accounted  not  done  Cv.  Lit.  42  :  j  Rsp.  74,  Oar 
law  doth  favour  tuhftantial  mere  than  circumftantial  aat  > 
and  regards  dttds  and  uci$  more  than  »oros :  and  thfi  law 
doth  not  require  unrte<:cJkij-y  things*    PlwJ  « 

As  to  ailt  ef  men ;  that  which  a  man  doft  by  another, 
fhall  be  laid  to  be  done  by  him  ft  If ;  but  perfonal  things 
cannot  be  done  by  another.  Oi.  Lit*  13  d*  A  m^n  can- 
not 


ACTS. 
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r\.-tc  do  an  aft  to  hhnftlf,  unlefs  ic  be  where  he  Lath  a  dou- 
ble capacity  ;  no  pcrfon  thai  I  be  differed  to  do  any  thing 
;>gaintt  his  own  and  every  man's  aJs  Hull  be  con - 
llrucd  molt  llrongly  againll  himfrlf.  tkntd*  140.  But 
>•  many  join  in  an  afl*  and  fomc  may  not  lawfully  do  it, 
it  lhali  be  adjudged  the  a/i  of  hira  who  mi^ht  lawfully 
do  the  fame.  Dytr  xgz.  /felt  that  men  are  forced  by 
rectftty  and  cornpulfion  to  do,  are  not  regarded  :  and  an 
9  [top*  between  perforin  fliall  not  input  a  ftrangcr  not 
party  or  privy  thereto.    Plo:v.  1  ; :  6  R<»,  id. 

Where  mutual  ads  are  to  be  done,  who  is  to  do  the 
firtl  aft,  fee  tit.  Co-ui-r  m 

ACTS  OF  FARLIAMEKT.  Sec  tit.  Statute. 

ACTUARY,  aAasriut.)  A  cleil:  that  regillcrs  the 
acts  and  contlitutions  of  the  Convocation. 

ADCREDLLITARE.  To  purge  one's  felf  of  an  of- 
fence by  oath.    Ltg>i  Iit.r,  c.  36. 

ADDITION  The  title  or  eftate,  and  place  of  abode 
given  to  a  man  bciidcs  his  name.  Sec  lit.  Abatement,  1. 
I  (  •) 

A  DELING,  fitffog  or  EdBag,  from  the  Sixon  oedelesn, 
noble  or  exccllrnt  ]  A  title  of  honour  aniongfl.  the  Anglo- 
Saxvns ;  properly  belonging  to  the  king*6  children  ;  it 
being  ufuai  for  the  Saxon:  to  join  the  v\ord  lw->  to  the  pa- 
ternal name,  fignifying  a  fon,  or  the  younger.  King 
! ' .-  tin  C  irqfo  luring  no  iilue,  and  intending  to 
make  Edgar,  his  nephew,  the  heir  of  the  kingdom,  gave 
him  the  itile  and  title  of  Adding.  It  wan  alio  ul'ed  among 
the  S.-.xonv  f  r  the  nobles  in  general.  Spelm  Gkjf:  Lamb. 

ADEMPTION*.  Atakingawayofalcgacy.  bee Le.ae ■. 

AD  INQUIRENDUM.  A  judicial  writ  command- 
ing  enquiry  to  be  made  of  any  thing  relating  to  a  caufe 
depending  in  the  king's  courts.  It  is  granted  upon  many 
occauons  for  the  better  execution  of  jullice.  Reg.  Jud;.. 
See  tit.  Writ  of  Inquiry. 

ADJOURNMENT,  adjouraamcntum.  Fr.  adjourne- 
«?/»/.]  A  putting  off  until  another  time  or  place.  As 
nAtumment  in  eyre,  (by  flat.  2  E.  3.  c.l\.&  25  £.  3. 
e.  16.)  is  an  appointment  of  a  day,  when  the  juilices  jn 
eyre  will  lit  again.  A  court,  the  parliament,  and  writs, 
fife,  may  be  adjcurned;  and  the  fubftar.ee  of  the  adjourn- 
ment cf  courts  is  to  give  licence  to  all  parties  that  have 
any  thing  to  do  in  court  to  forbear  their  attendance,  till 
fuch  a  time.  Every  laft  day  of  the  term,  and  every  eve 
of  a  day  in  term,  which  is  not  dies  juridicus,  or  a  law  day, 
the  court  i*  adhmned.  2  Inft.  26.  The  terms  may  be 
cdjwed  to  fomc  other  place,  and  there  the  King's  Bench 
and  other  courts  at  Wtfhtdnjlct  be  held:  and  if  the  king 
put:,  out  a  proclamation  for  the  adjournment  of  the  term, 
this  is  a  fomdebl  warrant  to  the  keeper  of  the  Great  Seal 
to  make  out  writs  accordingly ;  and  proclamation  is  to 
be  made,  appointing  all  pcrfons  to  keep  their  day,  at  the 
time  and  pla.e  to  which,  fcfr.  1  And.  279:  1  Lev.  176. 
Though  b)  Magna  Charta  the  Court  of  Common  J  leas  is 
to  be  held  at  IVefiminfitr,  yet  ncccflity  will  fometimes  fa- 
pet  fede  the  law,  as  in  the  cafe  of  a  plague,  a  civil  war, 
&e.  In  the  firJl  year  of  Charles  L  a  writ  of  adjourn- 
ment was  delivered  toail  the  juilices,  to  adjourn  tworcturns 
of  Ttimty  term  :  and  in  the  Jam*  year  Michaelmas  term 
\va>  adjourned  until  crafiino  animation  to  Reading  ;  and  the 
king  by  proclamation  iignified  hi*  pleafurc.  that  his  court 
ihouid  be  there  held.  Cro.  Car.  13,  27.  In  the  t;th  of 
Charles  II.  the  court  of  B.R.  was  adjourned  to  Oxford,  bc- 
cauieof  the  plague;  .tnd  from  thence  to  widdjfir\  and 
afterwards  to  tt  tjOtttstfrr  again.    1  Lev,  176,  178. 


On  a  fbjraiga  \  lea  plo&dcd 
be  ad  c  ft  •  Cbucmu  J 

adjournment,  the  tenant  may 
to  the  firll ;  but  if  he  pleads 
by  the  afl'uo1,  on  v.  hith  it  ji  a, 
bar  afterwards,  u  .    j  I)  ; 
afiifc  have  puwer  to 
to  any  other  j  lac*  ;  and  by  ( 
Chart*,  (ivi/.  12,}  they  ouy 
fqre  the  judges  there.    Dy  >  1 

If  the  judges  of  the  court 
divided  in  opinion,  two  again 
fpecial  verdict  (not  on  a  moti 
jiuthed  into  the  Extbtqatr  C 
by  all  the  judges  of  £ngir.ud. 

AD1RATCS,  Strayed, loft. 

AD  JURA  REGIS.  A  writ 
prefer. ted  to  a  living,  agaiofti 
lum,  to  the  prejudice  oi  the  king'; 


,o,  upon  a  demurrer  or 
the  caui'c  mutt  be  ad. 
'r,-,  to  be  uetcrr.iiurd 
kd.  156:  5  Med.  355. 
B>a{'A.ytra:i.t.c.l%. 
ughtby  die  king's  cleric 
:  liiat  endeavour  to  eject 
title.  Reg  t>flVrit:,b\. 


t\D  LARGUM,  At  large  :  JcUufedin  the  following 
and  other  expreftons :  tu.'e  at  large,  ejjife  at  large,  vet  did 
at  large ;  to  vouch  at  large,  &e, 

ADLKGIARK.  or  «fc*r  in  Fr  ]  To  purge  bimfelf  of 
.1  crime  by  oath.  See  the  law$  of  kiug  Alfred,  in  B10tr.pt. 
ChrttL  eap.  4  i3  13. 

ADMEASUREMENT,  Writ  of,  es4m**fkr4ti*>\  h  a 
writ  brought  for  remedy  againli  fuch  pcrfons  as  ufurp 
•  more  than  their  Qi.irc.  It  lies  in  twoca&p  ;  one  is  termed 
1  admtajt.it meat  of  dvjtur,  [aameujuratio dotss,)  where  a  man'* 
widow  after  his  dereafe  hoidcth  from  the  heir  more  land, 
&t  as  dower,  than  of  right  belongs  to  her :  and  the 
other  is  adntea/uuntent  of  paflure,  [ad  uenfuratio  pajlur*,) 
which  lies  between  thoM  that  have  common  oi  palhue, 
where  any  one  or  more  of  them  furcharge  the  common. 
Reg.  Orig.  1 56.  171.  In  the  riril  cafe  the  heir  mall  have 
this  writ  againli  the  widow  whereby  ilic  lhall  be  admca- 
fured,  and  the  heir  reilored  to  the  overplus  ;  and  in  the 
lail  cafe  it  may  be  brought  againft  all  the  other  com- 
moners, and  him  that  furcharged  ;  for  all  the  commoners 
lhall  be  adincafurcd.  Ttrmes  de  Ley.  23.  See  tit.  Com- 
tnon  and  Ihpfcr. 

ADMINICLE,  adminicuLm.]  Aid,  help,  or  fupport. 
Sec  fat  1.  E.  4  c.  j. 

ADMINISTRATOR,  Lett  ]  He  that  hath  the  goods 
of  a  man  dying  inteilatc  committed  to  his  charge  by  the 
Ordinary,  for  which  he  is  accountable  when  thereunto 
required.  For  matters  relating  to  this  title,  and  to  Ad- 
minillration  i.i  general,  fee  tit.  Etetottr. 

ADMINlS'l  KA'I  .<1X,  2*f.]  SKfl  that  hath  good* 
and  chattels  of  an  iniellate  committed  to  her  charge,  as 
an  admwiflraior. 

ADMIRAL.  Adnmalius,  admnaHus,  etdmralis,  ea- 
:  t  '.'usQi  iufos  mar<iy  from  the  Fee  cb  ameicl,  or  fiom 
the  Saxon,  aen  mtnal,  over  all  the  fea;  and  in  ancient 
time  the  office  of  the  admiralty  was  called  cufiodia  mari- 
time Augliee.  Co  Lit  260  Many  other  laucitul  deri- 
vations are  recapitulated  in  S}  clman's  ^loflary,  and  fee 
Com.  D-g.  Hi.  Admiralty — The  term  appears  to  have  been 
lirft  uud  temp.  E  l  anu  the  full  Admiral  of  England,  by 
name,  wa»  Rtcha  d  Fuz  .ilan  Earl  ol  A>und<l  10  Ric.  2.] 
A  Hig.i  Officer  or  mugillratc,  having  the  government  of 
the  king's  navy  ;  and  (in  his  court  of  A.iwtralt,)  the 
determining  of  all  caufes  belongingto  the  lea  and  oftcnecs 
c  niinitied  thereon.— The  oftkc  is  now  iifu.il Jy  executed 
by  Lonimiflioncrs  who,  by  flat.  2  IV.  i£  M.  Jiat.  i.e.  2,  are 
3  declared 


ADMIRAL    and  ADMIRALTY. 


dccl.ired  to  Have  the  fame  authorities  jtirifdiftion*  and 
powers  us  the  Lord  ffifai  Adm  <*lx  who  is  ufuaily  undcr- 
llood  by  this  lerm  in  liWj  not  advening  to  the  naval  rfif- 
ti  nftions. 

Under  this  head  therefore  lha!l  be  included  all  that 
relates  «  well  to  fuch  Admiral  as  to  the  Court  of 
Admiralty, 

The  warden  of  the  Cinque  Pert*  has  the  jurifdicVion 
of  Admiral  within  thofe  ports  exempt  from  the  admiralty 
of  England,  4  Ittj}.  12  3  :  a  %  7«-         1  7«*i*5* 

It  appears  that  amiemly  the  Admirttk  of  Bxglatid  had  ju- 
jifdiclion  of  iM  caufes  of  merchants  and  mariners,  hap- 
pening not  only  upon  the  main  fen,  but  in  all  Jorejgn 
porta  witbio  the  king's  dominion*,  and  without  ihem,  and 
were  to  judge  thrm  in  a  fnmmaiy  way,  according  to  the 
law*  of  OUron  and  oilier  fea  lawj.  ^Ujt,  75.  In  the 
time  of  king  Ed>  i.  and  king  'jthn,  all  caufes  ofraer- 
chants  and  mariner::,  nru1:  ;.:"ui^*  arifing  upon  the  main 
fipa,  were  tried  before  the  lord  ddmiraii  but  the  fiift  title 
of  Atntirci of  England,  cxprefily  conferred  upon  a  fubject, 
wai  given  by  patent  of  king  kith.  z,  to  the  earl  of 
Arundel  and  Surry  In  the  reign  of  Ed*  3.  the  court  of  ad- 
miralty was  eftablilhcii,  and  A/f.  a.  limited  its  juri (diction. 

By  the  flat ute  13  Rich  i.fi.  1  e.  ;.it  it erncled,  that 
uf<m  etmplaint  of  eaercaebmenti  made  fy  the  a>imkai>  and 
tbfif  deputies,  the  admirals  0*d  their  dtputiei  Jbatt  mtddU 
\oith  nothing  done  within  the  realm,  but  only  ivith  th'ttgt  uttne 
tire  fta.  tor  the  conduction  or  this  £ature,  fee 
a  Jjul/ir.  323  ;  3  Bulflr,  105, :  15  Cp 

By  flat.  1  j  Rie-  z  c  ir  is  deL -laird,  that  all  contrail it 
Jjfrai  and  <piar?t,ft  and  other  things  dtKe  i^tthirt  the  ttCtl'ci  tf 
rianties  by  Under  water,  and  if wtti,  the  admit  a  jball  ha  e 
m  c',:ufs:;:f,  f  it  they  pall  be  tiled,  -  f.  by  ibt  taiv  of  the 
land  1  but  ef  the  death  t>f  a  na*if  and  of  mayhem  dvme  in 
great  Jhipr,  being  in  tbt  main  flream  of  great  ri  crs  btntath 
the  point f  near  the  fta,  and  tn  st?  other  place  ef  tbt  jame  riier, 
the  admiral  jhMl  Lavc  Ccn#fdjfce  j  and  al^a  to  arr/Ji  jh-ps  m 
the  gem  fates ,fir  the  great  i/ijetgej  efitee  kingemtt  the  realm  t 

,'!/t  If  .'.  l'J  .  Jil 

itr  futh  Jlotfi  dun#g  jiiib  vfyagejg.  eni/  facing  tc  fords ^  &c. 
fhetr  ithrtieu 

By  the  fl^Eutc  2  ffm.  jl,  c,  M,  reciting  the  13  R.  2.  l\ 
C»  it  is  enacted,  that  thot  jiidi  httnftlf  oggrie-vtd  /sgaiiiji 
she  forftt  tftbtjiatutC}  fxtU  have  bis  a/litu  by  our//  ^ret/tided 
uf>e>n  tbt  ca.  'e  againj}  htm  that Jv  purfttes  m  the  fidwirfdty7  and 
re.-^vtr  douih  damagri  ugninji  bimM  and  hejhefl  went  the  pain 

cf  xoV  if  ht  hi  tainted. 

By  flat.  27  //.  8.  f.  4r  All  offences  of  piray,  rtibtry* 
and  m:tr,:Vr  done  on  the  fea,  or  within  the  admiral's  jarif< 
,  diflicn,  fhafl  be  tried  ir.  i'tich  place*  ol  the  \  l\i!jh  is 
be  limired  in  the  Line's  cotnniillions,  dircclcd  to  the 
lord  admiral  and  hi*  lieutenant  and  deputies  and  other 
perfon*  to  determine  fu  :h  ofTcpcCi  after  the  common  cOutfe 
of  law,  a*  if  the  fame  oflttices  h-d  been  don<-  on  land. 

tty  the  llatute  a8  Hen.  3.  rap,  1 5,  "  all  treafons,  felo- 
nies, robbeirie*.  and  murders,  upon  the  iea,  or  within 
ihe  admiraUy  jurifdic^ion,  fhall  alfobc  tried  bfuch  Ihires 
and  placei  in  the  realm,  as  thall  be  limited  by  the  lung's 
commtinon,  as  if  doUe  on  ttuid,  and  ihe  coniequences  of 
theofrences  are  the  fame.  See  3  fyt.  Ill,  112.  But  in 
cafes  which  would  be  man/laughier  at  land  cite  jury  tt,  al- 
ways directed  to  acquit.    Foji tr  zti'i. 

It  Vf'txs  held,  )"el<v.  x  ,4 ,  J'h,",t  by  If^rcc  of  this  flaiutc. 
acccSHuies  10  robbery,  /cc.  could  n^t  be  tried ;  but  this  is 


remedied  by  1 1  6^  1  a  JP.  3  eap,  7  ;  by  which  rheir  alders 
and  comfbrteri,  and  the  receivers  of  their  g^ods  arc  made 
accefTarits,  and  to  be  tried  as  pirates  by  zS  Heu.  8.  t»p,  1 5  ; 
alfo  the  fnid  ftatute  11^  \i  Hr.  3,  directs  how  pirates 
may  be  tried  beyond  fea,  according  to  the  civil  law,  by 
com  million  under  the  great  fea!  of  England , — See  title 
Piracy, 

Hy  the  flatute  5  tViz,  cap.  et  feveral  offences  in  the  ad 
mentioned,  if  done  on  the  main  fea,  oreoaihof  (fie  fea, 
being  no  part  of  the  body  of  any  county,  and  without  the 
precinct  juiifdiclion  and  liberties  of  the  cinque  pons, 
and  oat  of  any  haven  and  pier,  fhall  be  tried  before  the 
admiral  or  his  deputy,  and  other  ju  ft  ices  of  gwr  and  tcr- 
miatrt  according  to  the  flatute  of  28  N+  8.  e  IC- 

by  the  (IhUuic  1  Sfait.  rap,  g  captains  and  mariners  be- 
longing to  fhipj,  and  dcftroying  the  fame  at  fea,  fhall 
be  tried  in  fuch  places  as  ihall  be  limited  by  the  king's 
cominitlion,  and  according  to  18  H.  e.  tc.  The  fta- 
tutc  to  Ami.  rap.  10.  direfb  how  the  trial  fh<<ll  be  had 
of  officers  and  foldiers,  that  either  upon  land  out  of  Cteat 
Britain  1  or  at  feaf  hold  coVefpcndcnce  with  a  rebel 
enemy.  See  tit.  Pi>aej,  Treafvt. 

And  by  the  ikiute  4  Gta.  1.  tap,  it,  all  perfons  who 
(ball  commit  any  oftence  for  whi.h  they  ought  to  be  ad- 
judged pirates,  felons,  or  robbers,  by  1 1  1  z  ff.  3,  may 
be  tried  and  judged  for  every  iuch  offence  according  to 
the  form  of  28  H+  8*  e>  1  j,  and  Ihall  be  excluded  finm 
\'.-.c  tK-nrfit  of  clergy. 

Tl»e  jurifdiflion  of  the  lord  admiral  therefore  is  con- 
fined  10  the  main  fea,  or  coafhof  the  fea,  not  being  with- 
in any  county.  Thus,  the  admienity  hath  cognjfance  of 
the  death  ur  maim  of  a  man,  committed  in  any  fliip  rid- 
ing  in  great  rivers,  benearh  the  bridges  thereof,  next  tiie 
fea;  but  by  the  common  law,  if  a  man  be  killed  upon 
any  arm  of  the  fea,  where  :h-  land  is  fecn  on  both  fidef, 
the  coroner  is  to  enquire  of  it,  and  not  the  admiral}  for 
it  j  and  where  a  county 
no  jwifdiction.  3  R  f. 

ill  ports  and  havens  3 re  i*fyH  corfm  icm;ta/'ist  and  the 


the  coanty  may  takecogni/a 
may  inquire,  the  lord  aAaur* 


and  the  other  upon  the  Lnd.  3  fftjl.  113*  By  the  lla- 
tutes  for  difeiplinifig  the  navy,  every  commander,  officer 
and  foldier  of  (hi^i  of  war,  fhall  obferve  the  commands 
al  the  admiral*  C^r,  on  pain  of  death  or  other  puniflimcntv 

Under  thefc  fta  to  tea  the  lord  aamircl  haih  power  to 
grant  commifuons  to  inferior  viCG-adtnirats,  &r.  10  call 
courts  martial,  for  the  trial  of  offences  againft  the  artiefcj 
of  war;  andthefe  courts  determine  by  plurality  of  voices, 
&c    £ice  tit,  Nti-vy. 

The  Ad*:inuty  b  flu  J  not  to  be  a  court  of  record,  by 
rv^forj  it  proceeds  by  the  Civil  law.  4 /*■/?.  tjr,.  But 
the  admiralty  has  jurhcUction  where  the  common  law  can 
gi^c  no  rcinc<ly  jand  all  maritime  caufes,  or  c.^ufes  arif- 
ing  wholly  upon  the  fea,  it  hath  cognifance  of.  Fide  as 
to  rhe  jurifdiilion  of  the  admiralty,  1  Ccm*  Dig.  tit. 
Adnirah\.  The  eiJ.:'!i>ahy  h:ith  jurisdiction  in  cafe*  of 
freight,  mariner*  wages,  breach  of  charter- parties,  though 
ni.iuc  Within  me  realm  i  it  ihe  penalty  be  not  denianaec : 
and  likewtfe  in  ciic-  ol  build inc,  mending,  laving,  .aid 
victualling  fhip*,  etc',  lb  as  the  Ml  be  a^ainft  the  Ibip, 
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En  J  not  again  ft  the  parltc;  only,  a  G*.  216.  Mariners' 
v/ogci  arc  contracted  on  the  credit  of  the  tlifp,  and  they 
mjty  all  jom  i.~i  fuks  in  i\\z  ttdwrttlbf  ;  whereas  at  common 
lam  they  muft  ail  fever  :  the  matter  of  a  ffiTp  contrail  on 
the  credit  of  the  oivncrs,  and  not  of  the  (Hip  i  Pn4  thcrt- 
fare  he  cannot  profrcute  in  the  adaiialty  for  hi*  wage*. 
1  $i&  3  j.  Jr.  is  allowed  by  the  common  lawyers  aud 
civilians,  that  the  tort!  adr;i<al\\xiU  cf^ni!'.ni:cof  ib.imcr  i 
wagei,  and  contracts,  art  J  debt,,  for  making  (hips  ;  alto 
of  things  done  in  navigable  Fivers,  concerning  damage 
done  to  persons,  Ihips,  rocdf, annoyances  of  free  paflage, 
£sV.  And  of  fcntr  tifti,  «nd  other  things  done  beyond  Tea, 
relating  to  navigation  and  trade  bv  fea.  tffcft  /«/>.  2  4 
But  if  a  contrail  bcm  .de  b^wdTea,  for  doing  cf  an  ad 
or  payment  of  money  within  this  junction  ;  or  the  con. 
ttact  if  upon  the  fea,  and  not  fW  a  marine  cattle,  it  (hall 
be  tried  by  a  jury  ;  for  where  part  belongs  to  the  com- 
mon Saw,  and  . part  to  the  admiral t  the  common  Jaw  (hail 
be  prefcrr e*l.  And  contrails  mad?  beyond  fea  may  be 
trie  J  in  J?.  R.  and  a  fail  be  laid  to  be  done  in  any  place 
jr.  £njW,  and  fo  ried  here,    t  Bulfi  ,  32.Z, 

Where  a  contrail  is  made  in  E^gLtnJ,  and  there  if  a 
convcrilon  beyond  tea,  the  party  may  fuc  in  the  tf///v.;/ 'tin- , 
or  at  common  Jaw.  4  £rf«j,  757.  An  obligation  made  I 
at  fea,  it  has  been  held,  cannot  be  fned  in  ilic  adtftiraP-t 
court,  becaufe  It  takes  its  courfc,  and  binds  according  to 
the  common  law.  TJvi.  12.  The  court  of  admira/h 
can  not  hold  pica  of  a  matter  a  riling  from  a  con t nil 
made  upon  the  [and,  thoT  the  coat  rati  was  concerning 
things  belonging  to  the  fhip:  but  the  admiralty  may  hold 
5  lea  tor  die  Jennie ns  wages,  becaufe  they  become 
due  for  labour  done  011  the  Tea;  and  the  contrail  made 
upon  land*  is  only  to  afcertain  them.  %  Lev,  60.  Though 
where  there  is  a  fpeeial  agreement  in  writing)  by  which 
teamen  ere  to  receive  their  wages,  in  any  other  manner 
than  oittaJj  or  if  the  agreement  at  land  be  a»dn  j'<d,  to 
as  to  be  more  than  a  parol  contrail,  it  is  othcrwife. 
]  Soli.  3,1.    Sec  Hpp.  79. 

If  the  mailer  pawns  the  fhip  on  the  high  fca  out  of  nc- 
eeffi(y  for  tackiir.g  or  provifton,  without  ihe  con  fen  C  of 
the  owners,  it  fhall  bind  them but  'tis  othcrwife  where 
the  trap  is  pawned  for  the  mailer's  debt :  the  matter  can 
have  no  credit  abroad,  but  upon  the  fecurity  of  the  vef- 
feJ  ;  and  the  admiralty  gives  remedy  in  ihefe  cafe*,  x  Salt. 
35.  The  mailer  hath  a  right  Co  hypothecate  the  fhip, 
for  any  debt,  incurred  on  her  account.  Vide  Ct.  Lit, 
134,  140.  Tho'  the  Agreement  is  made,  and  the  money 
lent  at  J  and.  1  Lvrd  R*ym,  152.  Btnvtn  v.  Jtffiviss*  Sale 
of  goods  (taken  by  piracy)  in  t>rr:i  market,  is  not  bind- 
ing by  the  adnWahy  law,  the  owner  may  therefore  retake 
th=tn  i  but  at  common  Jaw  the  fale  is  binding,  of  which 
the  admiralty  mull  ufce  notice-     i  $0*  dflh .  Vitic 

1  y&it.  30  s. 

If  a  tnip  i«  taken  by  pirates  upon  the  fea,  and  the  m af- 
ter, to  redeem  the  Ihip,  contrails  with  the  pirates  to  pay 
them  50  A  and  pawns  his  perfon  for  it*  and  the  pirates 
carry  htm  to  the  ifle  of  &  and  there  he  pays  it  with  mo- 
ney borrowed,  and  gives  bond  for  the  money,  he  may  fue 
in  the  admiralty  for  the  5^/.  becaufe  the  original  caufc 
arofc  upon  the  fea„  and  what  followed)  was  but  acceJlbry 
and  con fequcn rial.    Hard.  \6-$. 

If  goods  delivered  on  (hip  board  are  imbezilled,  all 
the  mariners  ought  to  contribute  to  the  fatibfaclion  of  the 
party  that  loll  his  goods,  by  the  maritime  law,  and  the 


caufe  U  to  be  Iried  in  the  adJfdraJtj.  \  till*  j63.  By 
ihc  cullom  oi  ihe  a JtxtraJtj,  good?  may  beattJ  1  e  1  in  ihe 
h  inds  of  a  ihird  per  Ion,  in  ea*/a <  mjrhima  W  thUft  anct 
they  fhatl  be  dslivcrcdto  the  pt^'nLf'fF,  after  defaults,  on 
caution  toretlcre  thrm,  if  the  debt,  be  difproved  in 
a  year  and  a  day  j  and  if  the  pany  refufe  to  deliver  them, 
he  may  be  im primmed  ^it/^e^  C^r,   March  fcjt.  204. 

The  court  of  adwniJjy  m::y  caufe  a  parry  t^  enter  Into 
bond  in  nature  1  f  cau;ion  or^ipujjiipn,  like  b;dl  at  com* 
mon  Jaw  \  and  il  he  render  his  hndy,  the  Atretics  arc  dif* 
c!*argcd  ;  artd  execation  malt  be  of  the  good*,  or  of  the 
boJy,  -Jc.  m\ta\  the  hud?.  OW.?.  a6o :  1  Sbef.  Mr. 
iiec  1  $al/L  35;  T.  Ray,  yrf:   z  Lord  Ray.   ia<i6  : 

A  pe,-fon  ju  execution,  on  judgmt?nt  in  the  admiral*} 
court,  upon  a  contracl  made  on  tlic  laud  in  E»r- 
Liud  v/,  s  dift  liarged,  neing  out  of  the  admiralty  ju  if 
d  ftion.  j  G*.  003:  1  Cro.  £35,  And  where  fatlors* 
ctoatlu  weic  bought  in  St,  A'arb/ritie't  parifh  near  the 
Tower,  Lw.i.r.,  which  were  £?c]ivered  in  the  fhtp;  on  a 
fjit  in  the  admiralty  for  the  money,  prohibition  ws.<i  grant- 
ed ;  iV . r  this  wss  within  the  county;  fo  of  a  fliip  lying 
at  Pd*  A:nall%  Otoffi  1  iz  :  Hug&et'j  Air.  j  j  \.  But 
the  admiralty  may  proceed  ngainit  a  fhip,  and  the  fails  and 
tackle,  whvn  tJiey  .ire  on  more,  although  alledged  to  be 
detained  at  land  ;  yet  upon  a!Jedging  oher  of  a  plea, 
claiming  property  therein,  and  refund  of  the  plea,  on 
tbi-s  fuggellion  3  proliibition  mall  be  had.  t  Sham.  179. 

If  there  be  a  war  with  the  D:Ho>t  and  an  E-;glifhruatt, 
Slaving  lettir:-  ol  mark,  tai:e>  an  Ojit'idtr  for  a  Dutch  Ihip, 
and  brings  it  into  a  haven,  and  libels  againft  it  10  have 
it  condemned  as  a  prize;  but  fentence  be.  given  that  it  is 
no  prize  f  the  Ojltifdrr  may  libel  la  the  admiralty  againJl 
i:jc-  captain,  for  the  damage  ciic  fhip  received  while  ic  lay 
in  the  port;  for  the  original  taking  being  at  fea,  the 
bringing  it  into  the  port,  in  order  to  have  it  condemned, 
is  but  a  confeqoancc  thereof,    I  Lev.  x\\%  I  Sut.  367. 

Jfan  Maglifh  ihip  takes  a  foettei  {hip*  the  Fwtch  oemg 
in  enmity  us,  and  iuch  ihip  h  libejrU  agasntl,  aztd 
after  dnc  notice  on  the  e»chaitg*t  &c.  declared  a  lawful 
prize,  the  king's  proflor  may  exhibit  a  libel  in  the  admi- 
ralty court,  to  compel  the  taker  {who  concerted  the  la- 
ding to  hU  own  ufe)  to  anfwer  the  value  of  the  prize 
to  the  king;  although  it  was  objeiled,  that  by  the  hrd 
Jentence  the  property  was  veiled  in  the  king,  and  that 
this  lecond  \iW\  was  in  nature  of  an  aition  of  trover, 
uf  which  the  coutt  of  admiralty  cannot  hold  plea.  Cartk* 
559 — [Thij  muil  be  understood  of  a  capture  wishout 
the  authority  of  ietier^  of  mrir^oe  or  repnfal.J 

If  the  owner  of  a  Ihip  victuals  it  and  furniiltes  it  to  (Sea, 
with  letters oJ  rcprUal,and  the  matter  and  mariners  when 
they  arc  at  fea  commit  piracy  upon  a  friend  of  the  king, 
without  the  notice  or  affent  of  the  owner,  yet  by  diii  the 
owner  ilia  I  Hole  his  fhip  by  the  admiralty  law,  and  our  law 
ought  to  take  notice  thereof.  1  RvlL  Jj&r,  550.  But  fee 
1  RtlL  Rtp  185. 

By  the  civil  Jaw  and  cuftom  of  merchants,  if  the 
/hip  be  cad  away,  or  perifh  through  the  mariners'  defers, 
they  Jofc  their  wage* ;  (o  it"  taken  by  pirates,  or  if  they 
runaway  ;  ior  if  it  were  not  for  tlm  policy,  they  would 
forfakc  the  fhip  in  a  Itorm,  and  yield  her  up  to  enemies 
in  any  danger.    1  Sid.ty^z  t  A W.  93  ;  1  Vent*  146, 

The  admiralty  court  m  iy  award  execution  upon  land; 
tho*  not  JioJd  plea  of  any  thing  ariling  on  laud,    4  lnj}„ 

141. 


ADMIRAL. 


AD  QUOD,  b"V. 


141 .  Ami  upon  letters  mi  (five  or  requert,  the  tfifrii  ••. 
here  nay  award  evecution  on  a  judgment  given  beyond 
fea,  w litre  an  Engtifltman  Hies  or  comes  over  hither,  by 
imorifmtraent  of  the  party,  who  (hall  not  he  delivered  by 
the  common  law.  1  Roll.  Mr.  530.  When  fentence  is 
given  in  a  foreign  admhtshy^  the  party  may  HbcJ  for  exe- 
cution of  that  femence  here  j  bccaule  all  courts  of  r  W 
mlty  in  Europe  are  governed  by  the  civil  Jaw,  $td.  418. 
Sentences  of  any  admiralty  in  another  kingdom  are  to  be 
credited,  chat  ours  may  be  credited  there,  and  fhall  not 
be  examined  at  law  here;  but  the  king  may  be _ peti- 
tioned, who  may  caufe  the  complaint  to  be  examined; 
and,  if  he  finds  jn  ft  caufe,  may  fend  to  his  am  ballad  or 
whete  the  fentence  tvas  given,  to  demand  red  re  f#,  and, 
upon  failure  thereof,  will  grant  letters  of  marque  and  re. 
prifal.    Raym.  473. 

It  one  is  iucd  in  the  admiralty^  contrary  to  the  ftatutcs 
13  R.  2,  flat.  1.  f.  y  15  S.t  f.  3,  he  may  have  a 
fufxtftiieasi  to  caufe  the  judge  to  Ray  the  proceedings, 
and  alfo  have  aelion  again  ft  the  party  firing.  10  Rep. 
75.  A  ihip  being  privately  arretted  by  admralij  procefs 
only,  and  no  fuit,  it  was  adjudged  a  profecution  within 
the  meaning  of  the  ftatntet;  and  double  damages,  We, 
ihali  be  recovered,  I  Salt.  31,  32. 

By  liat.  ft  EI  z.  c  c,  if"  an  erroneous  judgment  is  given 
in  the  admiralty,  appeal  may  be  had  to  delegates  ap- 
pointed by  com  million  out  of  chancery,  whofe  femence 
ihali  be  Sftfj,  See  4/fl/r.  319^  But  from  the  prize  const 
(fee/^?)  appeal  lies  to  commitfioners  confining  of  the 
privy  council,  Deng.  614.  Appeals  may  be  brought 
from  the  inferior  admiralty  courts  to  the  lord  high  ad- 
miral i  but  the  lord  warden  cf  the  taiyue  pwti  hath  jurif- 
dictian  of  admiralty  exempt  from  the  admiralty  of  Eng- 
land. A  writ  of'crrar  doth  not  lie  upon  a  lenience  in 
the  admiralty,  but  an  appeal.  4  /fj/?*  135,  339,  There 
are  alfo  vice- admiralty  courts  in  the  king's  foicign  do- 
minions, from  which  (except  in  cafe  of  prizes)  appeals 
may  be  brought  before  the  courts  of  admiralty  in  England, 
as  well  as  to  the  king  in  council.  3  Cssw.  69* 

The  Admiral,  or  right,  had  anciently  a  ten:h  part 
of  all  prize  goods,  but  which  is  taken  away  by  It  at, 
13  Cm.  2.  r.  4;  which  veils  the  property  of  atl  fhips 
taken,  and  condemned  as  prize  in  the  admiralty  courts,  in 
the  admirals,  captains,  fillers,  Sec.  being  the  captors,  ac- 
cording to  proportion*  to  be  fettled  by  the  king's  procla- 
mation. This  Ilatute  alfo  enables  the  admiralty  to  grant 
letters  of  marque.  (See  tit.  Privatms.)  For  the  mode  of 
proceeding  in  condemning  prizes,  fee  dicjl.  k  014  : 
4  Term  Rip.  382,  as  to  the  commiiTioners  of  Appeal. 

By  the  liar.  22  Ceo.  1.  c.  3.  his  majelly's  <  :om  million 
to  ail  the  privy  councillors  then  and  for  the  lime  bcLn^, 
and  to  the  lord  chief  baron  of  the  court  of  exchequer, 
the  juftices  of  the  i&g**  ba:ch  anil  corzwm  fiejs,  as^d 
barons  of  the  faid  court  of  extbtqmr,  then  and  for  the 
time  being,  for  hearing  and  determining  appeals  from 
fentences  in  c^ufes  of  prizes  prononnced  in  the  courts  <■• 
admiralty,  in  any  of  his  majelly's  dominions,  declared  va- 
lid, although  futh  chief  barcn,  juftitei  aud  barons  ::rc 
not  of  the  privy  council*  But  no  fentence  mail  be  va- 
lid, unlcfs  the  major  part  cf  the  commifiioners  prefent  be 
of  the  privy  council,  See  Ayd't  Com.  Dig.  tit.  Admiralty* 
ADMISSION,  admfps.]'  Is  properly  the  ordinary's 
declaration  that  he  approved  of  the  parfon  p relented  to 
Vol.  I. 


fcrve  the  cure  of  any  ch  arch,  Co,  lot.  344,  a.  When  a 
patron  of  a  church  has  prefenteel  to  it,  th*  bifhop  upon 
examination  admits  the  clerk  by  frying  a&nutto  te  hai's- 
km.  Ca.  L.  344,  a*  Ac? ion  on  the  cafe  will  not  lie 
againft  the  bilhop,  if  he  refute  to  admit  a  clerk  to  be  qua- 
lified according  to  the  canons  (at  for  any  crime  or  impe- 
diment, il  literature,  but  the  remedy  h  by  writquara 
non  admiflt,  or  ad witicnd*  cleric*  brought  in  that  county 
where  the  refufal  was.  7  Rep.  3.  As  to  the  caufes  or" 
rcfuf.tl  by  the  ordinary  to  admit  to  a  benefice,  fee  tit. 
Parj':n\  ^uate  imprdif. 

ADMI  TTANCfi .    See  Copyhold. 

ADM1TTENDO  CLER1CO.  Upon  the  right  of  pre- 
fe  tat  ion  to  a  benefice  being  recovered  in  quart  impedit, 
or  00  a  I  fife  of  daneh  prefentmest^  the  execution  is  by  this 
writ  i  directed,  not  to  thcfherifF,  but  to  the  biOiup  or  his 
metropolitan,  requiring  them  to  admit  and  institute  the 
clerk  of  the  plain  tiff.  3  Comm.  412;  Reg,  Orig.  3 1 ,  33. 
Sec  tit.  Parfon  Si  Quart  Impttlit, 

If  a  pcrfon  recovers  an  advowfon,  and  fix  months  pafs; 
yet,  if  the  church  be  void,  the  patron  may  have  a  writ  to 
the  bilhop  ;  and  if  the  church  h  void  when  the  writ 
comes  to  the  bimop,  the  bilhop  is  bound  to  admit  hi 3 
clerk*  Vide  Hut.  24:  Hut.  152,4:  2  Infl.  273,  and 
3  Com.  Dig.  Where  a  man  recovers  againft  another 
than  the  bilhop,  this  writ  fhall  go  to  the  bilhop;  and  the 
party  may  have  an  alias  and  a  putrfa,  if  the  bifhop  do  noc 
execute  the  writ,  and  an  attachment  againft  the  bilhop,  if 
need  be.  Neiv  Nat,  Br.  84*  In  a  quart  impedit  betwixt 
two  Grangers,  if  there  appeals  to  the  court  a  title  for  the 
king,  they  Ihali  award  a  writ  unto  the  bilhop,  for  the  king. 

AUMiTTliNDO  IN  SOC1UM.  A  writ  for  aflbci- 
ating  certain  perfom  to  juftice*  of  alHze,  Peg.  Ortg.  206. 
knights  and  other  gentlemen  of  the  county  are  ufualiy 
afTociatcd  with  judges ,  in  holding  their  afhxet  on  the  cir- 
cuits, 

ADNICHJLED,  from  the  Latin  nihil,  or  uichil.] 
Annulled,  cancelled,  or  made  void,    Stat,  28  Hen.  8. 

AD  QUOD  DAMNUM.  A  writ  to  enquire  whether 
a  grant  intended  to  be  made  by  the  king  will  be  to  the 
damage  of  him  or  others.  F.  N.  B.  zz  1,  z  ;  and  it  oug!ic 
to  bt  lifted  before  the  king  grams  certain  liberties  ;  as  a 
fatr,  m.irkPt»  life,  which  may  be  prejudicial  to  others  ;  it 
is  direded  to  the  flTerifr",    Term de  Ley  2; . 

27  Ed.  t.  flat.  2.  ^  |,  ordain?,  that  futb  as  w/^ 
pia-chufc  r;^v  parlt  Jball  bane  twits  out  of  ehartary  to  en- 
quire eoticor.tng  the  fat-re.  In  like  manner  they  fball  do 
that  tviff  p:tr;/j.if  any  fair,  market,  "jJarrrtt,  or  other  11+ 
i>trtf\  $  4. 

Tiiis  writ  is  like  wife  ufed  to  enquire  of  lands  given  iu 
mortmain  to  any  houfc  of  religion,  £fr.  And.  it  is  a  da- 
mage to  the  country,  tliat  a  freeholder  who  hath  ftifH- 
cient  Lnds  to  pafs  upon  affiles  and  jury,  mould  alien  his 
hind;  in  mortmain,  by  which  alienation  bis  heir  mould 
not  have  fuiEcicnt  eilate  after  the  death  of  the  father  to 
be  fwc tn  i n  afiizes  and  j urles .    //.  Ar. B,  izz. 

The  writ  of  ad  quad damnum  U  alfo  haJ  for  the  turning 
and  changing  of  ancient  highways ;  which  may  not  be 
done  without  the  king's  licence  obtained  by  this  writ, 


highways,  fo  as  to  oblige  the  inhabitants  of  the  hundred 
E  to 
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to  make  amends  for  robberies  ;  nor  have  the  fubje&s  an 
interest  therein  to  j  unify  going  there.  $  Crc.  267.  If 
any  one  change  an  highway  without  this  authority,  he 
may  flop  the  way  at  his  plea  Aire.   See  tit,  Highway. 

The  river  Thames  it  an  highway*  and  cannot  be  diverted 
without  an  edfwtd  damnum  ;  and  to  do  fuch  3  thing  ought 
to  be  by  patent  of  the  king.    Afy  105. 

If  tlic re  be  an  ancient  trench  er  ditch  canting  fmn  thd 
Jin*  by  which  boats  and  vefleh  ufed  to  pafs  to  the  town, 
if  the  fame  he  fi*ff*4  »n  any  part  by  outrageoufnefs  of  the 
fea,  and  a  man  will  fut  tv  the  king  to  make:  a  new  trtnch, 
and  to Jiop  the  ancient  trench,  &c.  they  ought  firft  to  fue  a 
Writ  of  a  J  quid  damnum  •>  to  enquire  wh^i  damage  it  v.i!l 
be  to  the  king  or  others.    F.  N.  B.  225.  E, 

And  if  the  king  will  grant  to  any  city  the  ajfift  of  tmtd 
and  heet ,  and  the  keeping  of  weights  and  meafurcs*  an 
ad  quad  damnum  mall  be  firft  awarded,  and  when  the  fame 
j»  certified,  £5V.  then  to  make  the  grant.  F.  N.  B. 
225,  E. 

It  appears  by  the  writs  in  the  regiflcr,  that  in  antient 
time?,  it  pan  every  grant,  confirmation,  t$e,  or  licence 
made  by  the  king,  a  writ  ad  quml  damnum  was  to  be  hrlt 
awarded,  to  enquire  of  the  truth  thereof,  and  what  da- 
mage the  king  might  have  by  the  fame ;  but  now  the 
predict  is  contrary  ;  and  in  the  patents  of  common 
grants  of  licence,  a  difpenfation  by  not  thjlante  is  in- 
ferted . 

ADRECTARE,  addrejfare,  i.  e.  ad  rcHum  ire,  reft* 
Jfare.]  To  do  right*  fatisfy,  or  make  amends,  Gent*  Dv- 
reb{TB,  anno  I  170- 

AD  TERMINUM  QUI  PRETERHT.  A  writ  of 
entry,  that  lay  for  the  leflbr  or  his  heirs,  where  a  leafe 
has  been  made  of  lands  or  tenements,  for  term  of  life  or 
years ;  and  after  the  term  is  evpired,  the  lands  axe  with- 
held from  the  tenor  by  the  tenant,  cr  other  perfon  pof- 
feffing  the  fame,  F.  N.  B.  201, 

No*  by  Hit-  4  Ceo.  z.  c.  2'^  tenant?;  wilfully  hold- 
ing over,  after  demand  and  notice  in  writing  for  deli- 
vering pofTcflion,  Dull  pay  dtttHe  the  yearly  value.  See 
tit.  Eftth&nt. 

ADVENT,  uJstntitu]  A  Time  containing  about  a 
month  preceding  the  ft  alt  of  the  nativity  (the  advent  or 
arrival)  of  our  Saviour.  I:  begins  from  the  Sunday  that 
falls  either  upon  St.  Jndrew'a  day.  being  the  jotli  of  A'e- 
<tfrfzber,QT  next  to  it,  and  continues  to  the  fcafc  of  ChrifPt 
nativity,  commonly  called  Chnjimai.  Our  anccJtcrs 
fhewed  great  reverence  and  devotion  to  this  time,  in  re- 
gird  to  the  approach  of  the  folcmn  feLlival  \  for  in  ad 
ventu  domhii  *mfa  rrji/a  dtbet  eapi.  But  the  ftalute  Weft,  j , 
(3  E.  I.)  c.  51,  ordained  that,  notwithuandmg  the  afual 
Iblemnity  :uv.l  tir.iCs  of  ie£l,  it  mould  be  lawful  (in  re- 
fpcfk  of  juilice  and  charity,  which  ought  at  all  times  to 
be  regarded)  to  take  aiiifes  of  mvd  Ji$tfjln,mort  d"a>ietJlort 
ttfr.  in  the  it  me  of  A }dnc*t  ,  Scptuagejtma,  and  Lint.  This 
\%  alfo  one  of  the  feafons,  from  the  beginning  of  which  to 
the  end  of  the  octaves  of  the  Rpjjhany*  the  Solemnizing  of 
marriages  \%  forbidden,  without  fpecial  licence,  as  we 
may  find  from  thefe  old  verfei, 

Qmtmgitm  r.dventus  prthi&it,  Hi!aru|ue  icfaxtzc  ; 

Septua^ena  <vetat,fed  Pafchai  o&ara  rtdutit  \ 

Rogatio  vttitet%  cmedh  Triti*  pu<faj, 

AD  VENTREM  INSPICIENDUM.    See  /W 

htfyitUndd, 


ADVERTISEMENTS.  Under  flat.  9  Anne,  e.  6. 
$5;  and  to  Atmc,  c.  26.  $  109,  toj/.  penalty  is  im- 
poled  on  all  perlons  (the  latter  particularly  mentioning 
PrUtert)  pnMiJbing  the  keeping  of  any  office  for  illegal 
infurancca  on  marriage,  or  oflices  cttab  lifted  under 
the  pretence  of  improving  fmall  fums.  The  feveral  penal- 
ties alfo  irnpofed  under  the  Lmay  acts,  (fee  this  Dictio- 
nary, tit.  Later?*}  extend  to  printers  and  publishers  of 
news- papers  inferring  the  advert ifemcnts  of illegal  lottery 
adventurers ;  and  to  diJtributers  of  hand-bill*,  ISc.  ^Tcrnr 
Fcp.  414.  j  and  feveral  printers  of  paper*  who  bad  in- 
CUired  fuch  penalties  ignorantly,  were  indemnified  by 
flat,  32  Geo.  3.  r.  61. 

]jy  ftas,  ijj  Ceo.  z.  ti  36./  i,  any  pcrfon  publicly  ad- 
vertifing  a  reward  wiiv  -:o  qmjlims  afhed,  for  the  return  of 
things  (tatan  or  loft,  or  making  ufcof  words  in  fuch  ad* 
vertifemeni,  purporting  that  fuch  reward  fliall  he  given 
without  fei/ing,  or  making  rr.juiry  after,  the  pcrfon 
producing  filch  thing  fo  ftolen  or  loft,  or  promifing  in 
any  fuch  advertifement  to  return  to  any  perfon,  who  may 
have  bought,  or  advanced  money  upon  fut.li  thing  the 
money  fo  paid  or  advanced,  or  any  reward  for  the  return 
ol  fuch  thing  ;  and  any  perfon  {fuch  a*  the  primers  of 
news  papers^  F^Te.)  printing  or  publishing  fuch  advertife- 
ment lhall  forfeit  jo L ^ 

Byjir  2  j  Gt*.  r.  +9,  any  perfon  advertifmg  or  caufing 
to  be  advertifcJ  any  public  enter  tain  meat  or  meeting  for 
debating  on  the  Lord's  day  to  which  perfons  are  la  be 
admitted  by  money  or  tickets  fold,  and  any  perfon  print- 
ing or  publ  ill  ling  any  fuch  advertifement,  ihaJ]  forfeit 
50/.  for  each  offence.  ^  3. 

AD  VITAM  AUT  CULPAM.  An  office  H  ex- 
prclfcd  to  be  fo  held,  which  is  to  determine  only  by  the 
death  or  delinquency  of  the  pol^-fror  j  or  which,  in  other 
words  js  held  quamdiu  ft  lent  gejfcrit.  See  Hat.  28  Geo.  a. 
r.  yt  on  Scotch  Jurifdic'ltons. 

ADULTER V,  adulLfMuvt,  quuf  Oil  alltrim  tbtoW  i 
jffirto  t  Hen.  j>  tap*  7,  and  in  divert  old  authors  termed 
advawtj.]  The  fin  of  incontinence  between  two  married 
per  fans ;  or  if  but  one  of  the  periods  be  married,  it  is 
never thek-fs  adultery;  but  La  this  laflcaft  it  is  called  tin- 
gle adjJitryy  to  diElinguilh  it  from  the  other,  which  U 
double.  This  crime  is  feverely  pontflied  by  the  laws  of 
Uod,  and  the  antient  laws  of  the  land  :  (b-je  the  laws  of 
King  Edmund,  e.  4:  Laws  of  Canute,  par.  2.  c.  6,  50 : 
Leg.  tf.  V.  t*  t2.)  the  ffilfaJazu,  auiong  the  old  Ro- 
mtiMi  made  it  dcarh  ;  but  in  molt  countries  at  this  time 
the  poniihmcnt  is  by  rine,  and  fometimes  banilhment  ; 
in  England  it  is  punifued  eccleiiallically  by  penance,  &fm 
It  is  a  bre-ich  ol  the  peace,  and  m  fuch  amicntly  indict* 
able,  but  not  now,  Saii.  552.  The  ulual  mode  of  pu- 
niibing  adulterers  at  prefect  is  by  action  of  crint.  wn.  (as 
ic  ii  commonly expreffed,)  to  recover  damages;  which  ai-e 
affcil'ed  by  the  jury,  in  proportion  to  the  heinauftiefs  of 
the  crime,  and  arc  frequently  very  heavy  and  lerere. 

Before  theJl.it.  «  £tf  23  CarvIL  1. 1.  xvnich  makes  ma- 
licious maiming  fc!ony,it  was  aqoeftion,  whether  cutting 
olF  the  privy  members  of  a  man,  taken  in  adultery  wttn 
another  man's  wife,  was  felony  or  not  ?  And  it  is  now 
held  that  fuch  provocation  may  juftify  the  homicide  of 
the  adulterer  by  the  injured  hulband,  in  the  moment  of 
i  _HO      1  Hak  4^^.    See  tit,  Bamt  &  Feme,  llh 

ADVOCATE,  The  patron  of  a  caufe  alhiling  his 
cut  with  advice,  and  who  pleads  for  him  ;  it  n  the  fame 

in 
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in  the  Civil  and  Eccleu  ail  Seal  law*  .is  a  councilor  at  the 
common  law.  The  ccclefiailieal,  or  church  advor#,v, 
was  originally  of  nvo  forts;  either  an  advocate  of  the 
caufes  and  interellof  the  church,  retained  as  a  counfdlor 
and  pleader  of  its  rights;  or  an  an  crate,  advccattfi,  an 
AdvWva  or  Arcair.  Shunt  :  Fltta  lib*  J.  f.  I  +  r  Brilt,  c 
19.  Both  thefe  oHices  at  fir  ft  belonged  to  the  founders  of 
churches  and  convent*,  and  their  heir*!  who  were  bound 
to  protciL  and  defend  their  churches,  as  well  a*  to  nomi- 
nate or  prefent  to  them. — But  when  the  patrons  grew  ne- 
gligent in  chtrir  duty,  or  were  noc  of  ability  or  interefi  in 
the  courts  of  juJhce,  then  thz  religious  begun  to  retain 
law  .Wvu.-otVi ,  to  folicit  and  profecute  their  caufes*  Tidk 
Spciman, 

AD  VOCATIONE  DECIMARUM,  A  writ  that  lies 
for  tithes,  demanding  ihe  fourth  parr,  or  upwards,  that 
belong  to  any  church.    Reg.  Qtig*  29. 

AD  VOW,  or  rf+e-w*  ....  I  0  juftify  or  maintain 

an  a£l  formerly  done,  fee  Avowry  ;  it  alto  Jigniiics  to  call 
upon  or  produce;  nmiently  when  it  0  Jen  goods  were  bought 
by  one,  and  (old  to  i  neither,  it  *  as  lawful  for  the  ri£ht  own  * 
er  to  take  them  whr revei  they  were  found,  and  he  in 
whole  poflViiion  they  were  fcnnd,  was  bound  adweart, 
f,  f.  to  produce  ihe  teller  to  juftify  the  file  ;  and  fo  on  till 
they  found  the  thief.  Afterwards  the  word  was  tnken 
for  anything  which  a  m^n  acknowledged  to  he  his  oivn, 
or  done  by  hint,  and  in  this  fen  ft  it  is  mentioned  in  F/tta, 
ti&.  ii  &jfi  G.  par.  +> 

ADVOWSON,  Ad^cath]  The  right  of  presta- 
tion to  a  churih  or  benefice  :  and  he  who  hath  this,  right 
to  prefent  U  fHted  tairon  ;  became  ihey  that  originally  ob- 
tained the  right  of  prefentation  to  any  church,  were  main- 
twiners  of  or  benefactors  to,  the  fame  church  :  it  bcir.g 
prcfumcd  that  he  who  founded  the  church  will  atow  2nd 
take  it  into  bw  protection,  and  be  a  patron  to  defend  it 
in  its  juii  rights.  When  the  L-hri..i an  religion  was  firllcfta- 
blifhed  xnEmpJand,  kings  beg  an.  to  build  cathedrkl  churches, 
rind  to  make  bishops  :  and  afterwards,  in  imitation  of 
them,  feveral  lords  of  manors  founded  particular  churches 
on  fome  part  of  their  own  lands,  and  endowed  them  with 
glebe  ;  rHerving  to  thcrofeJve*  and  their  heirs  a  right  to 
prefent  a  tit  perlon  to  the  bi/hop,  when  the  fame  Ihould 
become  void*  See  2  Comm.  zi — 3. 

Under  this  head  fowl  I  be  confidered, 

I.  The  jcvttat  kindt  of advsnufin, 

II.  /iw  advvajjins  may  lapfc* 

III.  How  thy  may  h  gained  iy  itfjtffafh  .  - 

IV.  Of  the  fight  of  prefentatnn. 

f&r  tht  Law  relating  it  afiprefriatioxi  and  trtiproffia/io-u  of 
benefice  tt  fee  tit.  Approprajrcn. 

I.  Advowfons  a;e  of  two  kinds  ;  ap/tndant,  and  in  p  /■ : 
Appendant^  is  a  right  of  prefentation  dependant  upon  a 
manor,  lands,  £?V*  and  palfes  in  a  grant  of  the  manor  aj 
incident  to  the  fame  ;  and  when  manors  were  fir  ft  created, 
and  lands  fct  apart  to  build  a  church  on  fome  part  thereof, 
the  adwwfim  or  right  to  prefent  to  that  church  bec.ime 
cp^ndant  to  the  manor*  Advovtfon  in  grzf  W  a  right 
fnbfilling  by  irfelf,  belonging  to  a  per/en,  and  net  to  a  ma- 
nor, lands,  ttfe.  So  that  when  an  advvurfin  appendant  is 
fevered  by  deed  or  grant  from  the  corporeal  inheritance 
to  which  it  was  appendant  then  ir  becomes  ~n  atfcmvjvn 
mgr»/tt    Co.  Lit.  1st,  tjt. 


If  he  that  is  Ailed  of  a  manor,  to  which  an  advowfon 
is  appendant,  grants  oncer  two  acres  of  the  in.,  ioj  ,  tojgc* 
ihervvirh  the  advowfon  ;  the  advowfon  is  appendant  to 
fur  h  ac  re  ;  e  fpc  c  i  a  I  ly  a  i  t  er  the  gran  c  c  *  h  .11  h  pre  ft  nt  e  d , 
IVfttfOtt*!  Cwfpltat  fncuraittt't,  c.  7, 

Hut  this  feoffment  of  the  acre  with  the  advowfon  ought 
to  be  by  deed,  to  make  the  advowfon  appendant ;  and  ihc 
acre  of  land  and  the  advowfon  ought  to  be  granted  by 
tbe  fame  tliitif:  in  the  deed  j  for  if  one,  having  a  manor 
with  an  advowfon  appendant,  grant  an  acre  parcel  of  the 
f*ud  manor,  and  by  anotherclaufe  in  the  fame  deed  grants 
the  advowfon  ;  the  advowfon  in  fuch  cafe  dial  I  not  paT. 
as  appendant  to  the  acre  ;  but  if  the  grant  had  b^en  of 
the  iittu  f  manct,  the  advowfon  would  have  pa/Ted  as  ap- 
pendant. So  if  a  h  ufhand,  feifed  in  right  of  his  wife  of  a 
manor  to  which  an  advowfon  is  appendant,  doth  alien  the 
manor  by  acre 5  to  divers  per fon 5,  laving  one  acre;  the 
advowfon  mall  be  appendant  to  that  acre.  Or  if  a  leflec 
for  life  of  a  manor  to  which  an  advowfon  belong. 
one  acre,  with  the  advowfon  appendant,  the  advowfon  is 
thereby  appendant  to  that  acre.    Waif,  c.  jr. 

The  right  of  advowfon ,  tho'  appendant  to  a  manor,  caf- 
tle  or  the  like,  may  be  fevered  from  it  in  other  ways,  and 
being  fevered, become*  an  ad,-r.  ■  -i  :  ■  ,  .111  i  thi  ■  r.i.-.  : 
be  effected  divers  ways :  as,  r*  If  a  manor  or  other  thirty 
to  which  it  is  appendant  is  granted,  arui  the  advowfon  ex- 
cepted* 2*  IF  the  advowfon  is  granted  alone,  without 
the  thing  to  which  it  was  appendant*  3-  If  an  advowfon 
appendant  is  prcfentcd  to  by  the  patron,  as  an  advowfon 
in  ^jf*.    Gilf  757. 

A  difappendancy  may  alfo  be  tcmporrjy  ;  that  is,  the 
appendancy,  tho'  turned  into  grofs,  may  return  ;  as,  I, 
If  the  advowfon  is  excepted  in  alcafeof  a  manor  for  life  ; 
during  the  leafc,  it  is  in  grofs,  but  when  the  leale  expires 
it  is  appendant  again,  a.  If  the  advowfon  is  glinted  for 
life,  and  another  enfeoffed  of  the  manor  with  the  appur- 
tenances \  in  fuch  cafe  at  the  expiration  of  the  grant  it 
fhall  be  appendant  ;  and  fo  in  other  cafei. 

Cut  with  refpec~t  to  the  king, by  the  ftatutc  of  prterega\- 
ti'itt  rtgift  J  /  Ed.  z*  C.  J  J,  Whtn  ihc  ting  givetb  «t 
granttth  land  or  o  maror  •zvitb  appurteitatttts  \  tvitk&vt  bt 
matte  exprcft  mcMltat  in  bis  deed  or  writing  0/  vdvvwfm^ 
the  iixg  refcrvctb  tobtmfelffuth  advoiefiBi,  ait-til  fiat  among 
ether  petfas  it  h&tb  beta  ttyerved  o.'bervfi/r* 

Yet  ivhen  lie  rfartibt  as  in  cafe  of  the  re  ft;  union  of  a 
bifhop's  tcmporaUics ;  then  advowfons  pafs  without  cx- 
prefs  mention,  or  any  words  equivalent  thereto.  10  ft*  64. 

The  law,  in  the  cafe  of  a  common  perfon,  is  thus  fee 
down  by  Jb/tV,  out  of  the  antient  books:  If  a  man  feifed 
of  a  manor  ;o  which  an  advowfon  is  appendant,  aliens 
that  manor,  without  faying  with  thi  appmrfenant  -  fjarod 
even  without  vowing  the  advotvfon)  yet  the  &U%  too 
ihall  pafs  ;  for  'tis  parcel  of  the  manor*    z  R<d.  ji   ,  60. 

An  advowfon  being  an  inheritance  incorporeal,  and  not 
lying  in  manual  occupation,  cannot  pafs  byAivry;  but 
may  be  grants  by  deed,  or  by  *viil,  either  for  the  inhe-> 
ritance,  or  for  the  tight  of  one  or  more  turns,  or  for  a* 
many  as  fhall  happen  within  a  time  limited. 

But  this  general  rule,  with  regard  jo  vowibns  in 
grofs,  next  avoidances,  and  the  like,  is  to  be  tmderftood 
with  two  limitation*. 

Firft,  That  it  extends  not  to  ecclcftaftical  perfons  of 
any  kind  or  degree,  who  are  feifed  of  advowlbns  in  the 
right  of  their  churches ;  nor  to  mailers  and  fellow*  of 
E  %  colleges. 
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colleges,  nor  to  guardians  of  hofpitals,  who  are  feifed  in 
right  of  their  houfes ;  all  thefe  being  rcftraincd  (the 
bilhops  by  the  i  E'iz.  cap.  19,  and  the  reft  by  the  1 3  Eli;, 
tab.  10,)  from  making  any  grants  but  of  things  coronal, 
of  which  a  rent  or  annual  profit  may  be  refcrved  ;  and 
advowfons  and  next  avoidance?,  which  are  ituor/c-.^l 
lie  in  grant,  cannot  be  of  that  fort ;  and  therefore  fuch 
grants,  however  confirmed,  arc  void  againft  the  fucceflbr ; 
though  they  have  been  adjudged  to  be  good  againll  the 
grantors  'as  bilhop,  dean,  mailer,  or  guardian)  during 
their  own  times. 

Secondly,  A  grant  of  the  next  avoidance  may  be  afllgned 
before  the  avoidance  happens.  2  A'c/.  Ai%  45,  &c.  Hut 
an  avoidance  cannot  be  granted  by  a  common  perfon  after 
it  is  fallen  :  while  the  church  is  abfolutely  void.  Mo.  89 : 
Dv.  129  &.  :  z6a :  183  a:  Sc  fee  2  li'llf.  197  ;  anJ  graoi 
of  the  a,hi>ivfon  made  after  the  church  is  actually  fallen 
vacant  is  equally  void  ;  not  as  is  faid  in  the  old  books, 
becaufe  it  is  a  chofe  in  action  ;  but  becaufc  foch  grants 
might  ( indeed  inevitably  would)  encourage  fimony. 
2  Burr.  1 5 10,  1.  Sec  tit.  Simony,  and  fee  Kyd's  Ct.m.  Dig. 
fit.  AdsiiTkfm, 

If  two  have  a  grant  of  the  next  avoidance,  and  one  re- 
Icafethall  right  and  title  to  the  other  while  the  church  is 
void  :  fuch  releafe  is  void.  But  the  king's  grant  of  a  void 
turn  hath  been  adjudged  to  be  good.  3  Leon.  196  :  Dy. 
^83,  a  :  Hih.  140. 

If  one  be  feifed  of  an  advowfon  in  fee,  and  the  church 
doth  become  void,  the  void  turn  is  a  chattel;  and  if  the 
pa'.ron  dicth  before  he  doth  prcfent,  the  avoidance  doth 
not  go  to  his  heir,  but  to  his  executor.    Watf.  c.  9. 

But  if  the  incumbent  of  I  church  be  alfo  feifed  in  fee 
of  tbe  advowfon  of  the  fame  church,  and  die  ;  his  heir, 
and  net  his  executors,  fhall  prefent;  for  altho'  the  ad- 
vowfon  doth  not  defcend  to  the  heir  at  the  death  of  the 
anceftor,  and  by  his  death  the  church  become  void,  fo 
that  the  avoidance  may  be  fai-J  in  this  cafe  to  be  fevered 
from  the  advowfon  before  it  defcend  to  the  heir,  and 
veiled  in  the  executor  ;  yet  both  the  avoidance  and  de- 
feent  to  the  heir  happening  at  the  fame  inftant,  the  title 
of  the  heir  fhall  be  preferred  as  the  more  antient  and 
worthy.  IVetf.  e.  9.  fo.  72.  Sec  Watkinf  on  Defcents, 
p.  6*  :  5  Lev.  47. 

Tenant  by  the  curtefy  may  be  of  an  advowfon,  when 
the  wife  dies  before  avoidance.    1  Inft.  29.  a. 

By  lad  will  and  tcltamenr,  the  right  of  prefenting  to 
the  next  avoidance,  or  the  inheritance  of  an  advowfon, 
may  be  devifed  to  any  perfon  ;  and  if  fuch  devife  be  made 
by  the  incumbent  of  the  church,  the  inheritance  of  the 
advowfon  being  in  him,  it  is  good,  tho'  he  die  incum- 
bent ;  for  altho'  the  tcitamcnt  hath  no  effect  but  by  the 
death  of  the  teltator,  yet  it  hath  an  inception  in  his  life- 
time. And  fo  it  is,  tho'  he  appoint  by  his  will  who 
(hall  be  prefented  by  the  executors,  or  that  one  execu- 
tor (hall  prefent  the  other,  or  doth  devife  that  his  exe- 
cutors (hall  grant  the  advowfon  to  fuch  a  man.  Waf. 

C  IO. 

si/ivcn>f*n  are  either prrftfttative,  collative,  or  donative. 

An  advowfon  prefentatiue  is,  where  the  patron  does  pre- 
fent or  offer  his  clerk  to  the  bilhop  of  the  diocefc,  to  be 
instituted  in  his  church. 

This  may  be  done  cither  by  word  or  writing.  The 
king  may  prefent  by  word,  or  in  writing  under  any  feal; 
who  otherwife  cannot  do  any  legal  act,  but  by  matter  of 
record  i  or  by  letters  patent  under  the  great  feal.  But 


where  a  cor/oiatiott  qggrigate  doth  prefent,  it  mult  be 
under  feal.  The  prefentation  to  a  vidrage  doth  of 
common  right  belong  to  the  parfon.  If  a  ftaii  ttroeri 
h3th  title  to  prefent,  the  prefentation  mull  be  by  ;-.u-i>i:jd 
and  wife  and  in  both  their  names,  except  in  cule  oi  the 
queen  confort.    It'ovd'i  Ufl.  155,  &c. 

A  guar  Ji an  by  focagc  or  by  nurtuic cannot  pre  fen  t  to 
a  vacant  living  in  right  of  the  inf  int  heir,  or  in  his  name, 
becaufe  he  can  make  no  benefit  of  it,  or  account  for  ir, 
though  it  is  fometimes  practifed,  and  made  good  by  time. 
Therefore  the  infant  ftiall  prefent  of  whatsoever  age. 
Vide  Co.  Lit.  17  6.  If  a  common  patron  prefent)  full  one 
clerk,  and  then  mm 'her,  the  bithop  may  inllitute  wi.ich  he 
plcafes ;  unlefs  he  revokes  the  prefentation  of  one  of  them 
before  he  is  admitted  by  the  biikop.  If  there  is  a  right 
of  nomination  in  one,  and  a  right  of  prefentation  in 
another,  to  the  fame  benefice  ;  he  that  has  the  right  of 
nomination  is  the  true  parron,  and  the  other  is  obliged  to 
prefent  the  clerk  which  is  nominated.    1  J*/}.  1  50. 

An  advowfon  eollative'u  that  advowfon  which  is  loiged 
in  the  Lifhop;  for  epilation  is  the  giving  "of  a  benefice  by 
a  bilhop,  when  he  is  the  original  patron  thereof,  or  he 
gains  aright  by  lapfe. 

Collation  differs  from  in»itut!on  in  this;  that  inftitu- 
tion  is  psrfurmed  by  the  bilhop  upon  the  prefentation  of 
another,  and  cdlation  is  his  own  ac\  of  prelentation  ;  and 
it  diifcrcth  from  a  common  prefentation,  as  it  is  the  giv- 
ing of  the  church  to  the  parfon  ;  and  prefentation  is  the 
giving  or  offering  the  parfon  to  the  church.  But  colla- 
tion fupplics  the  place  of  prefentation  and  inilitution  ; 
and  amounts  to  the  fame  as  inititution,  where  the  bilhop 
is  both  patron  an  j  ordinary.     1  LA.  .ib.  273. 

A  bilhop  may  either  neglcu  to  collate,  or  he  may  make 
his  collation  without  title ;  but  fuch  a  wrongful  collation 
doth  not  put  the  true  patron  out  of  potTefiion ;  for  after 
the  collatec  of  the  bilhop  is  inltituted  and  inducted,  the  pa- 
tron may  prefent  his  clerk  ;  collation  in  this  cale  being 
to  be  intended  only  as  a  privilional  incumbency  to  feivc 
the  church.    1  Injl.  344. 

Where  a  bilhop  gives  a  benefice  as  patron,  he  collates 
by  writ  jure  p!eno\  when  by  lapfe, /are  ..V ......  .  The  col- 
lation by  lapfe  is  in  right  of  the  patron.  F.N.B.  31. 
See/c/7,  LapfeW. 

An  advowfon  donative  is,  when  the  king  or  other  pa- 
tron (in  whom  the  advowfon  of  the  church  is  lodged) 
does,  by  a  fmgle  donation  in  writing,  put  the  clerk  into 
polfeilion,  without  prelentation,  inihtution,  or  induction. 
Donatives  are  cither  of  churches  parochial,  chapels,  pre- 
bends, fisftr.  and  may  be  exempt  from  all  ordinary  juris- 
dictions, fo  that  the  ordinary  cannot  vifit  them,  and  con- 
fequently  cannot  demand  procurations.  If  the  true  pa- 
tron of  a  church  or  chapel  donati  ve  doth  once  prefent  to 
the  ordinary,  and  his  clerk  is  admitted  and  inltituied,  it 
becomes  a  church  prefentative,  and  mall  never  have  the 
privilege  of  a  donative  afterwards.  Yet  if  a  itranger  pre- 
lenis  to  fuch  a  dcnati.c,  and  inititution  is  given,  all  is 
void.    1  In/1.  158. 

The  right.of  idjmtt/im  defcends  to  the  heir  (the  anccftur 
dying  feifed,  where  the  church  became  void  in  his  life- 
time) and  not  to  the  executor;  which  it  would  had  it 
been  a  prefentativt  benefice.    2  IViljon  150,  1. 

There  is  not  any  cafe  in  the  books  to  exclude  the  heir 
of  a  Junative  from  his  turn  in  this  cafe.  And  a  patron  of  a 
dor.ati ic  can  never  be  put  out  of  polTemon  by  an  tf/itq  ftfim. 
Id.  ibid. 

n.  a 
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II.  A  Lvpje  h  a  tic l«  given  to  the  ordinary,  to  collate 
to  a  church,  by  the  neglect  of  (lie  putron  to  preiVnt  to 
it  within  fix  months  af;er  avoidance.  Or  a  laffe  is  a 
devolution  of  a  right  ol  printing  from  the  patron  to  the 
bifhop;  from  the  bifhop  to  the  archbifhep  »  from  the 
archbilhop  to  (he  king.  The  term  in  whit  li  the  tide  by 
Jajje  commence*  from  one  to  the  other  fuccelhvely  isjfr 
month?,  or  half  a  year  according  to  the  calendar,  not 
accounting  sv.c-iity- eight  dap  to  the  month,  aa  in  other 
cafes,  becaute  this  computation  is  by  the  i-icclcilaJtical 
law;  and  becaufc  temp**  fmtflr^  in  the  Hat.  of  tFtjl.  2. 
rhttp.  5,  is  intended  of  half  a  year,  the  whole  ye^r  con- 
taining 36c  days;  which  being  divided,  the  half  year  lor 
the  patron  to  prefent  is  182  day*.  The  day  in  which 
the  church  becomes  void  Is  not  to  be  reckoned  as  part 
of  the  fix  months*  J/Wj  I*ft,  160  :  jo:  4  R?p. 
17:6  Rrp.  62. 

Where  a  patron  presents  his  clerk  before  the  bifhop 
hath  collated,  the  premutation  is  good,  notwhhllanding 
the  fix  mont&i  are  pall,  and  (bell  b.ir  the  bifhop,  who 
cannot  take  any  advantage  of  the  lapfe  :  and  fo  if  the  pa- 
tret  make 5  hi*  pretention  before  the  ar.htiiibnp  hath 
collated,  Etitbotigli  twelve  month*  are  pall;  but  if  the 
bijhtp  collated  after  twelve  months,  this  bar*  not  the  arch, 
bifhop.  2  R*L  369  ;  a  I»Ji.  a 7  3,.  U  a  bifhop  doth 
not  collate  to  benefices  of  hi*  own  gift,  they  lapft  at  the 
tr.d  of  fix  months  to  ;he  archbifhup  j  and  if  the  arch* 
bklhop  neglects  to  collate  within  fix  months  to  a  benefice 
of  his  gift,  the  king  fhall  have  it  by  h\pf.  Dr.  &  Stud. 

36,  And  if  a  church  continues  void  feveral  year*  by 
lapfe,  the  furteflbr  of  the  king  may  prefent.  Go.  par. 
258.  But  if  the.  king  hath  a  title  to  prefent  by  lapfe* 
and  he  Jufters  the  patron  to  prefent,  and  the  prefentre 
dies,  or  rengn>  before  the  king  hath  prefented,  if  the 
prefen  ration  is  real,  and  not  Ly  covin,  he  hath  lull  hi* 
preientation  \  for  lapfe  is  bur  for  the  itrft  and  next  turn, 
and  by  the  ilea; h  ol  the  incumbent,  a  r.fw  title  is  given 
to  the  patron  ;  though  it  hath  been  adjudged  that  the 
king  in  luch.  cafe  may  prefent  at  any  time  as  long  as  that 
patentee  it  incumbnit.  t  Cr<>.  216;  Aft**  244..  When 
the  patronage  of  ihe  church  Is  litigious,  and  one  party 
doth  recover  agahift  the  other  in  a  yvare  imptJh,  if  the 
bifhop  be  not  named  in  the  writ,  and  fix  months  pafs 
while  the  fait  is  depending,  lapfe  (hall  incur  to  the  bi- 
fhop ;  if  die  bifbop  be  named  in  the  writ,  then  neither 
the  bifhop,  archbifhop,  or  king  can  take  the  benefice  by 
lapfe  :  imd  yet  ii  is  laid,  if  the  patron  within  the  fix 
months  brings  a  auure  imprJii  a  gain  H  the  bifhop ,  and  then 
the  fix  months  pafs  without  any  prefentntion  by  the  pa- 
tron, lapfe  fhall  incur  to  the  bifhop.    %  Rcl.  Ab.  365  ; 

6  %fy  J2t    1  Jftjt.  344:    #5£.  2 

Where  the  bifhop  is  a  diflurber,  or  the  church  re- 
main* void  above  fix  months  by  his  fault,  there  lhall  be 
no  lapfe.  1  Jtirjt*  344.  A  clerk  prefentcd  being  refufed 
by  the  bifhop  for  any  fuflicient  caufe,  as  illiteraiuie,  ill 
life,  CsV.  he  is  to  give  the  patron  t&iite  of  it,  that  ano- 
ther may  be  prcfented  in  due  time,  otherwise  the  bifhop 
fhall  uoc  collate  by  lapfe;  becaufc  he  fhall  not  take  ad- 
vantage of  bis  m»  wrwj,  in  not  giving  notice  to  the 
patron  as  he  ought  to  do  by  law*  Dyer  zoa.  And  i£  an 
avoidance  is  by  re/gnatim,  which  mnft  neccflanly  be  to 
the  bill  1  op,  by  the  *ir7  of  the  incumbent,  or  by  aepi  matin, 
which  is  the  aft  of  the  law  ;  lapfe  fhall  not  incur  to  ihe 
bifhop,  till  fix  months  af tcr  www  given  by  him  to  the  pi- 


iron :  When  the  church  become*  void  by  the  death  of 
the  incumbent,  jE^f,  the  patron  muft.  prefent  in  fix  months 
without  notice  from  the  hilltop,  or  fhall  lofe  his  prefien- 
tation  by  lapfe*  Dyr*  293,  317  :  1  Iiift.  J 35  3  4  Rfp.  75. 
A  tt J  ii  is  exprefily  provided,  by  Hat.  lyEliz.  1 2,  that 
no  title  conferred  by  lapfe  fhsll  accrue  upon  sny  depriva- 
tion ipfoftttl9t  but  after  fix  months'  t»iite  of  fuch  dtpj  ;v  1- 
tlon,  given  by  the  ordinary  to  the  pairon, 

In  the  cafes  of  tltum  uti™  and  rtftgttftbit  where  the 
pation  is,  to  have  notice  before  the  church  can  i-ipfiy  the 
patron  it  not  bound  to  take  notice  from  any  body  but 
the  bifhop  hsmielf,  or  oth^r  ordinary,  which  muft  be  per- 
fon*Uy  e'tven  to  the  party,  if  he  live  in  the  fame  country  ; 
and  {u,h  notice  until  exprcA  in  cejtain  the  caufe  of  de- 
privation, £oV.  If  the  patron  live  in  a  foreign  county, 
then  the  notice  may  be  publHhed  in  the  parifh  church, 
and  affixed  on  the  church  door.  Cro.  Eliz.  ng*.  Djir 
528.  And  this  notice  mutt  be  given,  even  though  the 
patron  himfelf  proiccute  the  incumbent  to  deprivation. 
6  Rtp>  29. 

There  are  awi Janets  ly  aM  of  parliament,  wherein  there 
mull  be  &  judicial  lenience  pronounced  to  make  the  liv- 
ing void  :  if  a  wan  h^th  one  b?nefice  with  core,  &j\t*  and 
take  another  with  cure,  without  any  difptnfation  to  hold 
two  benefices,  in  fuch  cafe  the  firfi  h  void  by  the  Satttte 
zi  H.  S.  e.  13  ;  if  it  was  above  the  value  of  ii.  During 
an  avoidance,,  jt  ii  faid  that  the  houfc  and  glebe  of  the 
benefice  are  in  abysmex  but  by  the  flat,  28  //,  3.  c.  11, 
the  profits  arif:ng  during  the  avoidance  are  given  to  the 
next  incumbent  towartU  payment  of  the  firft  fruits ;  tho* 
the  ordinary  may  receive  the  profit?  to  provide  for  the 
fcrvke  of  the  church,  and  fhall  be  allowed  the  charges 
offupplying  the  cure,  y.,  for  which  pnrpofcthc  church- 
wardens of  the  parifli  are  ufuaily  apprjinted. 

If  a  clerk  is  inptustd  to  a  benefice  of  the  yearly  value 
of  SA  and  before  induction  accepts  another  benefice  wiih 
cure,  and  h  inllituted,  the  firft  benefice  is  void  by  the 
Rat,  21  ff\  8.  £.  13  :  for  he  who  n  inllituted  only,  is  pro- 
perty faid  to  have  accepted  a  benefice  within  the  words 
of  the  act.   4  Rcpi*  78* 

But  if  he  is  nub^/intO  a  fecond  benefice,  the  Srft  h 
void  in  faifo  i£  jur^  and  not  voidable  only,  queac!^  the 
pjtr.m,  and  until  lie  presents  another;  and  in  fuch 
cafe  the  patron  ought  to  take  notice  of  the  avoidance 
at  his  peril,  and  prefent  within  the  fix  months.  Crs. 
Car.  258. 

In  cafes  where  there  ought  to  be  notice,  if  none  is 
given  by  the  bilhop  or  archbifhop  in  a  year  and  a  half, 
whereby  lapfe  would  come  to  the  kin^  if  it  had  been 
given  :  here  the  lapfe  artfej  not  to  the  king,  where  no 
title  arofe  to  the  inferior  ordinary.  Djtr  340*  And  it 
has  been  adjudged,  that  lapfe  is  not  an  intercll,  like  the 
patronage,  but  an  office  of  trufl  repofed  by  law  in  the 
ordinary  ;  and  the  end  of  it  is,  to  provide  (he  church  a 
rc£tor,  in  default,  of  the  patron:  and  it  tatiuzi  lie  gr#tittJ 
wer  \  for  the  grant  of  the  next  lapfe  of  a  church,  either 
before  it  falh,  or  aficr,  is  void.  F\  N.  34.  Alio  if 
Japie  incurs,  and  then  the  ordinary  dies?  the  king  fhall 
prefent,  and  not  the  ordinary's  executors,  bccaulc  it  is 
rather  an  administration,  than  an  intcreit  a  5  £►  3.  4. 
A  lapfe  may  incur  again H  an  infant  or  feme  coveri,  if 
they  do  not  prefent  within  fix  months,  j  Ujt.  246.  But 
there  is  no  lapfe  againll  the  king,  who  may  take  hi*  own 
time  ;  and  plcuarty  (halt  be  no  bar  agninft  the  king's  title, 
2  becaufc 
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becanfe  imtfubt u#:pw  ictMtyjJt  tegl,  t  F>ijl.2?$  :  Djtr$$\* 
By  pre  fi?  n  tat  ion  and  iaJtituikm,  a  lapfi;  is  prevented  ; 
though  the  clerk  is  never  injured ;  tnd  a  donative 
c.mnut  lapfc  Cither  to  the  orain  try  or  the  king.  2  Injt* 
373  :  ^rt  1  l-vmrri.  ^76,  and  4  C*Mm.  IO.j. 

fir  The  Ljft/rfatteit  of  a  church  benefice  i>  when  one 
that  hath  ntn  right  prelcnts  to  the  church;  and  his  clerk  i* 
admitted  and  initiated  into  it  and  hath  quiet  poireffion 
fix  months  alter  institution  bzfore  kfktrt  /.^vd// brought. 
I;  n iv J t  commence  i>;>on  a  prefen  cation,  not  a  collation, 
bccaule  by  collation  the  church  is  not  full  ;  but  the  right 
patron  m  j y  bring  his  writ  at  =ny  time  to  remove  the 
usurper.    1  Jirft,  227 ;  6  Rcf\  30, 

No  one  can  ufurp  upon  the  kinsg ;  but  an  ufurpation 
may  difpofTcis  him  of  his  presentation.  f<>  as  he  ilia]]  be 
obliged  to  bring  a  e#rtrc  imjvait,  3  S/sJi.  0;ie  eo~ 

pjreener  or  joint  *  tenant  cannot  u  fur  p  upon  the  other;  but 
where  there  are  two  patrons  of  churches  united,  if  One 
j*refcnts  in  the  others  turn,  it  11  an  u  fur  patten,  Dj.  2  j9. 
A  preformation  which  is  void  in  Lw,  as  in  caie  of  ftmony 
or  to  a  church  thai  is  full,  make*  no  ufurparion.  a  Rtp  93. 

in  this  cafe  of  ufurpation  the  patron  loft,  by  ihe 
common  law,  not  only  his  '*rn  of"  preferment ,  but  alio 
the  perpetual  inheritance  of  tiir  advowfon  ;  fb  chat  he 
couJd  nut  prefent  ;.gam  upon  the  next  avoidance,  unfefa 
in  the  mean  time  he  recovered  his  right,  by  a  real  altion, 
vis.  a.  ivi if  0/ right  0/  aJvyivfwi*  3  Lotmb,  *+3«  See  fur- 
ther tit,  Darrsh  PrefotJnent  i  $$art  imperii/. 

hilltops  in  .tticicn!  time*,  eithei  by  cdrcleflHefi  Of 
colJufion,  frequently  iuftituting  clerks  upon  the  prefen- 
tattoo  of  ufurpers.  arid  thereby  defrauding  the  real  pa- 
troiss  of  their  right  of  pcffclTion,  it  was  in  fubltancc 
coaled  by  flat.  M'tjin.  2.  (13  /•;.  1.)  c.  5.^  2.  "  that  if  a 
pofleflory  action  be  brought  within  fix  month*  after  the 
avoidance,  the  patron  ihnll  (notwith Handing  fuch  uujr 
pat  ion  and  intlituticin)  recover  that  very  pre  Jen  tat  ion 
which  gives  back  t0  n'm  (!  c  of  (hc  advowfon,  Yec 
ilill  if  the  true  patron  omitted  to  bring  his  action  within 
fix  months,  the  iciim  was  gained  by  the  tjliirper,  rind  the 
patron,  to  r^cot'er  it,  was  driven  to  the  long  and  hazardous 
procefs  of  a  writ  of  right.  To  remedy  which  it  tvas  far- 
thercna&ed  by  ftatute;  Aunt,  r,  i%y4i  that  no  ufurpation 
fhall  difpJace  the  cflatc  or  irttered  of  the  patron,  or  turn 
it  to  a  mere  right ;  but  that  the  true  pation  may  prejeM 
u^r:n  the  nest  avoidance,  as  if  no  fuch  ufurpation  had 
happened."  5o  thai  the  title  of  ufurpation  is  now  much 
narrowed,  and  the  Uw  ilands  upon  this  rcafonablc  foun- 
dation ■  tint  if  a  ftranger  ufnrps  my  prefentation,  and  I 
co  not  pur fue  my  right  within  fix  months,  I  JhaJI  fof= 
that  turn  without  remedy,  for  the  peace  of  the  church* 
and  as  a  punithment  for  my  own  negligence  ;  but  that 
turn  is  the  only  one  1  (hall  lole  thereby.  Ufurpation 
now  gains  no  light  to  the  ufurper,  with  regard  x.a  any 
future  avoidance*  but  only  to  the  prefent  vacancy  :  it 
cannot  indeed  be,  remedied  after  fix  months  are  pafl;  but 
during  thofc  fix  months*  it  i>  only  a  fpecics  of  dillurb- 
ance.    3  CfejVtaf*  244- 

IV \  Jdirntifiisf  were  formerly  mod  of  them  appendant 
to  manors,  and  the  patrons  parochial  barons;  the  lordfhip 
of  the  ma  nor  j  and  patronage  of  the  church  were  feldom 
in  different  hands  till  aJwrafau  were  given  to  reli- 
gious houfes ;  but  of  ]ate  times  the  lord  [hip  of  the  manor 
and  the  cidvcwfari  of  the  church  have  been  divided  ;  and 
now  not  only  lords  of  manors,  but  mean  perfoas  hav*  by 


purehafe,  the  dignity  of  patrons  of  churches,  to  the  grtnt 
prejudice  thereof,  t>y  the  common  law  the  rip  hi  of  p-i- 
tronage  U  a  real  right  fixed  in  the  parrons  or  toitndcn, 
:iiiJ  1  heir  heirs,  wherein  they  have  a*  abfojuie  a  property* 
as  any  other  man  hath  in  his  lands  and  tenement  :  f  ir 
arfvtuj/jttt  are  a  temporal  inhcriiance>  and  lay  fee  ;  they 
may  be  granted  by  deed  or  will,  and  are  alTets  in  the 
hands  of  heirs  or  executors.  C«*  Lrt.  119.  A  recovery 
may  be  f^ffcred  of  r.31  AirtiVKjlSfl  ;  a  wife  may  be  endowed 
of  it  j  a  hufband  tenant  by  the  curtcfy ;  and  it  may  be 
forfeited  by  trc:;i>:ii  n  kt^nv.  1  Rrf.  56  ^  10  55, 
If  an  nlwj'fm  defcendj  to  coparceners,  and  the  church 
after  the  death  of  their  ancestors,  becnnies  void,  (by  Rat, 
W&&  %,  (13  E,  i  t)  OaL  i-  e.  5O  the  eldell  filler  fliail 
iirii;  prefent,  A:id  n  l*en  coparceners,  jointenau ts,  c5V.  are 
iVifedofan  &tzmtfof}  and  partition  is  made,  to  prefent 
by  turns;  by  ftai.  7  „a  f,  c  IS,  each  JhaJJ  be  feifed  of 
LJLiir  feparate  elL.:t. 

Prffmtatkn  is  pmperly  acl  of  a  patron  tfferir,^  bu 
cfefJk  to  the  b  '.jhop  pf  the  divtrftt  t&  bt  injllttited  in  a  church 
cr  t'niffut  tf  hit  gift,  which  is  void.    2  LiL  Abr,  35 1 . 

An  tf/Ytf-born  cantiot  furjntt  to  a  benefice  in  hi*  o-iv* 
right  ;  for  if  he  purchafes  an  advowfon,  and  the  church 
bercme*  void,  the  king  fhall  prefent  after  office  fjund 
that  the  patron  is  an  ^iien.  zNt/f.  11,0,  And  by  flat. 
■*  P..  2.  r.  12,  no  alien  Ihcll  purehafe  a  benefice  in  thi* 
realm,  nor  occupy  the  lime*  without  the  king's  licence, 
on  paia  of  a  f>rtzw:itr. 

Pa&jfts  are  difjbied  to  prtfmt  to  benefices,  and  the  Uni- 
vcrlities  are  to  frtfttitf  Stt,  But  a  Popiih  recufint  mas' 
grant  away  his  patronage  to  another,  who  may  make 
frtjniaticrii  where  then!  is  no  fraud  :  See  flat.  3  J,u,  1 , 
r.'j.  i  18,  19:  1  W.  tjfA/  c.  26:  12  Anne,  c.  14:  Sf 
f  Jon.  ig.  But  by  ft^t.  1 1  Gti.  a.  r.  17.  $5,  Grantt  of 
adwatijpa  by  pnpifts  are  void,  onlefs  made  for  a  valuable 
confiJeradon  to  a  prorelbnt  purchafer,  and  only  for  the 
benefit  of  proteftanij;  and  dcuiftt  of  aJzB-ufnul  by  pa- 
pifts  are  alfo  void. 

All  perfons  who  have  ability  to  purehafe  or  grant, 
li.iec  ]ikewife  ability  xop-fftHt  to  vacant  benefices:  but 
a  dean  and  chapter  cannot  prr/tnt  the  dran  ;  nor  may  a 
clergyman  who  is  patron  frfjtnt  himfetf.  though  he  may 
pray  to  be  admitted  by  the  ordinary,,  and  the  ad  mi  (foil 
fhall  be  good. 

Coparccncrr  arc  but  as  one  patron,  and  ou^ht  to  agree 
in  the  prtfentatiea  of  one  per  ion  j  if  they  cannot  agree, 
the  eldefl  fhall  frrf<*,'  fir  P.  alone,  and  ihe  bilhop  is  obliged 
to  admit  his  clerk,  and  afterwards  the  others  in  their 
order  fhall  prefer  their  clerks ;  jointtHaxtt  and  tenant '/  in 
ctmmttt,  mufl  regularly  join  in  faJtHtaitm,  and  if  cither 
ft-ef'.r.t  atone,  the  bifhop  may  refufe  his  clerk  j  as  he  may 
atfo  the  clerk  prtfcmeA  by  the  major  part  of  them  ;  but  if 
thtreare  tAro  jointcnantsof  the  next  avoidance,  one  may 
f  rt/cnt  the  other,  and  two  jointenants  may  preftni  a  third, 
but  not  a  flranger* 

If  a  rector  is  made  bifhop,  the  kinp  f/i.tll  prefem  to  the 
reclory  unlcfs  he  grant  to  the  bilhop,  before  he  is  conie- 
crated,  a  dtfpenfation  to  hold  it  with  his  biflioprick  ;  bur. 
if  an  incumbent  of  a  church  is  made  a  bifhop,  and  the 
king  pr?fitftt  or  grants  that  he  mould  hold  the  church  in 
ccntmtnAa-m  which  is  yuafi  a  prtf<iitntfa»)  a  grantee  of  the 
next  avoidance  or  prtfcntatiw  hath  loll  it,  the  king  hav- 
ing the  next  prt/rntat'um.  Sec  1  St-a,  841,  that  this  pre- 
fentation is  not  conlined  to  the  life-time  of  the  bifhop 
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promoted.  If  the  king  prefent  to  a  church  by  lapfe,  where 
he  ought  to  frrfrnt  pleno  jure,  and  as  patron  of  the 
church,  fuch  a  prrfcntatitn  is  not  good  ;  for  the  king  is 
deceived  in  his  grant,  by  mifUking  his  title,  which  may 
be  prejudicial  to  him;  the  prefnting  by  lapfe  entitling 
only  that  prtfrr.tattcr.  The  lord  chancellor  prrftnts  to  the 
king's  benefices  under  20/  CSV  x  Rol.  At'.  554.:  3  lnft 
156:  Co.  Lit.  186:  2  Net/.  Ab.  1288,  1290:  2  Lil. 

The  king  may  repeal  a  prefentation  before  his  clerk  is 
inducted  ;  and  this  he  may  do  by  granting  the  prtfenta- 
ti$n  to  another,  which,  without  any  farther  fignihcation 
of  his  mind,  is  a  revocation  of  the  firft  prclentation. 
Dyer  290,  360. 

If  two  patrons  prefcnt  their  clerks  to  a  church,  the  bi- 
fhop is  to  determine  who  mall  be  admitted  by  a  jus  pa- 
Ironxtis,  fitC     Moo<  499. 

A  clerk  may  be  relui>d  by  the  bifhop,  if  the  patron  is 
excomm.  nicate,  and  remains  in  contempt  40  days.  2  Ro. 
Jb.  355.  As  to  1eiul.11  for  trie  iniurhciency  of  the  clerk 
prefentcd,  fee  tit.  I'arfsn. 

If  the  bifhop  refutes  to  admit  the  clerk  prefentcd,  he 
inuft  give  notice  of  his  refufal,  with  the  eaufe  of  it,  forth- 
with ;  and  on  fuch  notice  the  patron  mull  prefent  .mo- 
ther clerk,  rjuiib:n  fix  months  from  the  avoidance,  if  he 
thinks  the  objection  ftgainft  his  f:r!t  clerk  contains  iu;h- 
cient  caufc  of  refufal  ;  but  if  not,  he  may  bring  his  quare 
impeeit,  againft  the  bifhop.  2  Rd.  Ab.  364.  See  at.tr, 
La;fc  II. 

If  a  defendant,  or  any  Granger,  prcfents  a  clerk  pend- 
ing .1  quare  smpe.it/,  and  afterwards  the  plaintiff  obtains 
judgment,  he  cannot,  by  virtue  of  that  judgment,  re- 
move him,  who  was  thus  prefented;  but  he  i>  to  bung 
a  Jcire  facias  again  ft  him  to  fhew  caufe  quote  exnationem 
tnn  babct  \  and  then,  if  it  be  lound  that  he  had  no  title, 
he  fh.tll  be  amoved.  The  way  to  prevent  iuch  a  pre  . 
fentation,  is  to  take  out  a  r.i  admttas  to  the  bifhop;  and 
then  the  writ  quart  incumbra^tt  lies,  by  virtue  whereof 
the  incumbent  lhali  be  amoved,  and  put  to  Square  im- 
pfdit,  let  his  title  be  what  it  will;  but  if  a  *i  a-mittai  be 
not  taken  out,  and  another  incumbent  fhould  come  in  by 
good  title  ptti.'o.tr  kite,  he  (hail  hold  it.    Sid.  93  :  Cro. 

When  a  bifhop  hath  a  prefenTstion  in  right  of  hi>  bi- 
ihoprick,  and  dies,  neither  hii  executor,  nor  heir,  fhall 
have  the  void  turn,  but  the  king  ;  in  whofe  hands  are  the 
tempor.iltics ;  and  he  hath  a  right  to  prefent  on  an  avoid- 
ance after  the  icizure,  on  death  of  the  bifhop. 

Tenant  in  tui I  of  an  advowfon,  and  his  fon,  and  heir 
joined  in  the  grant  of  the  next  prefentation,  tenant  in 
tail  died  ;  this  grant  was  held  void  as  to  the  fon  and 
heir,  becaufe  he  had  nothing  in  the  advowfon  at  the  time 
he  joined  with  his  father  in  the  grant.    Hob.  45. 

If  a  prefentation  itieif  bears  date  while  the  church  is 
full  ot another  clerk,  it  is  void  ;  and  where  twoor  more 
have  a  title  to  prefent  by  turn,  one  ot  them  prefent;, 
his  clerk  is  admitted,  inltitutcl  and  inducted,  and  after- 
wards deprived,  he  fhall  not  prefent  again,  but  that  pre- 
fentation fhall  fervc  his  turn  ;  though  where  the  admif- 
fion  and  infHtution  of  his  clerk  is  void,  there  the  turn 
fhall  not  be  ieived  ;  as  if  after  induction  he  nrglects  to 
read  the  thirty  nine  articles,  &e.  his  inllitution  is  void 
hy  the  (tit.  tyBitx  and  the  patron  may  prefent  ag.iin, 
F.  N.  B.  33 :  5  Rep.  102. 


The  right  of  prefenting  to  a  church,  may  pafs  from 
one  feifed  of  the  fame  by  the  patron's  acknowledging  of 
a  llataie,  tlfe*  which  being  extended,  if  the  church  be- 
comes void,  during  the  conufre't  tflate,  the  conufee  may 
prefent.     Owen  49. 

W  here  a  common  perfoa  ii  patron,  he  may  prefent  by 
parol,  as  well  as  by  writing  to  the  bifhop  ;  Co.  Lit. 
120.  A  prefentation  doth  not  carry  with  it  the  forma- 
lity of  a  deed  ;  but  it  is  in  the  nature  of  a  letter  mijjlve 
by  which  the  clerk  is  offered  to  the  biil.op  ;  and  it  pafTeth 
no  intcrelt,  as  a  grant  doth,  being  no  more  than  a  re- 
commendation of  a  clerk  to  the  ordinary  to  be  admitted. 
But  where  a  plaintiff  declared  upon  a  grant  of  the  next 
prefentation,  and  on  oyer  of  the  deed  it  appeared  to  be 
only  a  letter  written  by  the  patron  to  the  father  of  the 
plaintiff,  that  he  had  given  his  fon  the  next  prefentation  ; 
adjudged  that  it  would  not  pafs  by  fuch  letter,  without 
a  formal  deed.   Owen  47. 

Right  of  prefentation  may  be  forfeited  in  fcveral  cafes  ; 
as  by  attainder  of  the  patron,  or  by  outlaivry,  and  then 
the  king  fhall  prefent :  and  if  the  outlawry  be  rcverCcd 
where  the  advowfon  ij  forfeited  by  the  outlawry,  and  the 
church  becomes  void  after,  the  prefentation  is  vefted  in 
the  crown  ;  but  if  at  the  time  of  the  outlawry,  the  church 
was  void,  then  the  prefentation  was  forfeited  as  a  chattel, 
and  on  reverfing  the  fame,  the  party  fhall  be  rcftorcd  to 
it.  By  appropriation  without  licence  from  the  crown, 
right  of  prefentation  may  be  forfeited  ;  tho'  the  inheri- 
tance in  this  cafe  is  not  forfeited,  only  the  king  fhall  have 
the  prefentation  in  nature  of  a  Jfr/fs,  till  the  party  hath 
paid  a  fine  for  his  contempt.  By  alienation  in  fee  of 
the  advowfon  by  a  grantee  for  life  of  the  next  avoidance, 
a  prelentaiion  is  forfeited  1  and  after  fuch  alienation  the 
grantor  may  prefent,  but  then  he  mufl  enter  for  the  for- 
feiture of  the  grantee,  in  the  l.fe  time  of  the  incumbent, 
to  determine  his  cftate  before  the  prefentation  vefls  in 
him  on  the  incumbent's  death  And  by  fimonyit  may  be 
likewife  forfeited  and  loft.  M.vr  269:  Hciv.J  2^9: 
2  Roll  Ab  352  :  flat  31  Eliz.  e .  6.  $  5  :  SceSimer.y,  &c. 

ADVOWSON  OK  THE  MOIETY  OF  THE 
CHURCH,  aJvocatio  medic tatis  ecelefar.)  Is  where  there 
are  two  fevcral  patrons  and  two  feveral  incumbents  in 
one  and  the  fame  church,  the  one  of  the  one  moiety,  the 

other  of  the  other  moiety  thereof.    Co.  Lit.  17  b.  

Medietas  advocationis,  a  moiety  of  the  advowfo*,  is  where 
two  mufl  join  in  the  prefentation.  and  there  U  but  one  in- 
cumbent: But  fee  flat.  7  A.nc,  c.  18,  mentioned  in  tit. 
Adxoivfm  IV. 

ADVOWSON  OF  RELIGIOUS  HOUSES.  Where 
any  perfons  founded  any  houfe  of  religion,  they  had  there- 
by the  advowfon  or  patronage  thrreof,  like  unto  thofe 
who  built  and  endowed  parifli  churches.  And  forr.ctimes 
thefe  patrons  had  the  fole  nomination  of  the  abbot,  tr 
prior,  c5V.  either  by  inveftiture  or  delivery  of  a  paftoral 
ftafF :  or  by  direct  prefentation  to  the  diocefan  ;  or  if  a  free 
election  were  left  to  the  religious,  a  conge  ~efiire,  or  licence 
for  election,  was  ftr.lto  be  obtained  of  the  patron,  and  the 
elect  confirmed  by  him.  Keitnrt's  Parccb  Atr.iq.  147,163. 

ARRTE,  aeria  atcipitruM.]  An  airy  of  go*fhawks,  is  the 
proper  term  for  hawks,  ftr  that  which  of  other  birds  wc 
call  a  nert.  And  »t  is  generally  fail  to  come  from  the 
Fier.cb  word  aire,  a  hawk's  ncft.  Sjefmait  derives  it  from 
Sax.  tghe,  an  egg,  fofcned  into  tye,  ,  u(ed  to  exprefs  a 
brcod  cf  pheafants,)  and  thence  eyrie,  or  as  above  aerie, 

a  place 
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a  place  or  repository  for  eggs.  The  liberty  of  keeping 
thefe  aeries  of  hawks  was  a  privilege,  gr.mtcd  to  great 
perfons  :  and  the  preserving  the  aeriei  in  the  king's  fo- 
rells  was  one  fort  of  tenure  of  lands  by  fcrvicc 

iESTJMATIO  CAPITIS,  frttmm  hminis]  King 
AtMjianc  ordained  that  fines  l/.ould  be  paid  for  offences 
committed  againft  feveral  perfons  according  to  their  de- 
crees and  quality,  by  ejlimation  of  their  heads.  Creff.  Ch. 
WJf.Z\\:  Leg.  Hen.  I. 

JF. TATE  PROBANDA.]  A  writ  that  lay  to  enquire, 
whether  the  king's  tenant  holding  in  chief  by  chivalry, 
was  of  full  age  to  receive  his  lands  into  his  own  hands. 
It  was  directed  to  the  efchcator  of  the  county  ;  but  is  now 
difufed,  fince  wards  and  liveries  are  taken  away  by  the 
flatute.    Reg.  Orig.  294. 

AFFEERERS,  aferatores,  from  the  Fr.  affitr,  to  af- 
firm] Are  thole  who  in  courtslcet  upon  oath,  fettle  and 
moderate  the  fines  and  amercements  ;  and  they  are  alfo 
appointed  for  moderating  amercements,  in  courts-baron. 
See  i:.  Leet. 

AFF1  \NCE.from  the  Lat^n  A$Ja>-e,  .-.  r.  fidem  dorr.] 
The  plighting  of  troth  betv-een  a  man  and  a  woman, 
upon  agreement  of  marriage.    Lit.  fed.  39. 

AFFIDARE,  To  plight  one's  faith,  or  give  or  fwear 
fealty,  L  e.  fidelity.  Affidari  to  be  muftcrcd  and  en- 
rolled for  foldiers.  .1/.  5.  Dam.  de  Fa>e>ulon  22,  55. 

AFFIDA  ITO  DOMINORUM,  An  oath  taken  by 
the  lords  in  parliament,  anno  3  Hen.  6.  Ro:.  Pari. 

AFFIDATUS,  A  tenant  b>  fealty. 

AFFIDAVIT,  An  oath  in  writing;  and  to  make 
affidavit  of  a  thing,  is  to  tcftify  it  upon  oath.  An  affida- 
vit, generally  fpeaking,  is  an  oath  in  writing,  fworn 
before  fome  pcrfon  who  hath  authority  to  adminillcr  fuch 
oath  :  and  the  true  place  of  habitation  and  true  addition 
of  every  perfon  who  fhall  make  an  affidavit  %  is  ro  be  in- 
serted in  his  affidavit.  1  Liil.  Abr.  44,  46.  Affidavits 
ought  to  fet  forth  the  matter  of  faft  only,  which  the  par- 
ty intends  to  prove  by  his  affidavit ;  and  not  to  declare 
the  merits  of  the  caui'e,  of  whica  the  court  is  to  judge. 
21  Car.  I.  B.  R.  The  plaintiff  or  defend  mt  (having  au- 
thority to  take  affida vits)  may  take  affidant  in  a  caufe 
depending  ;  yet  it  will  not  be  admitted  in  evidence  at  the 
trial,  but  only  upon  motions.  1  Liil.  44.  When  an 
affidavit  hath  been  read  in  court,  it  ought  to  be  filed, 
that  the  aJvcrfc  party  may  fee  it,  and  take  a  copy. 
Pafch.  1655.  An  affidavit  taken  before  a  matter  in 
Chancery  will  not  be  of  ary  force  in  the  court  of  King's 
Bench,  or  other  courts,  nor  ought  to  be  read  there  ;  lor 
it  ought  to  be  made  before  one  of  the  judges  of  the  court 
wherein  ihe  caufe  is  depending,  or  a  commiflioncr  in  the 
country,  appointed  for  taking  affidavits.  Sty.  455  :  By 
Stat.  29  Car.  II.  c.  5,  The  judges,  tdc.  of  the  courts  at 
.  Vr  by  commiffion  may  impowrr  perfons  in  the 
feveral  counties  of  England  to  take  affidavits  concerning 
matters  depending  in  their  feveral  courts,  as  mailers  in 
Cb.irutry  extraordinary  ufed  to  do.  Where  affidavits  axe 
taken  by  commiflioners  in  the  country  according  to  the 
ibtu.e  29  Car.  II.  and  'tis  expreircd  to  be  in  a  caufe  de- 
pending between  two  certain  pctfons,  and  there  is  no 
iuch  dcp?nding,  thofe  affidavits  cannot  be  read,  becaufe 
thecommitlioncrs  have  no  authority  to  take  them  ;  (and 
for  that  reafon  the  party  cannot  be  convifted  of  perjury 
upon  them)  ;  but  if  tiierc  is  inch  a  caufe  in  court  and 
affidav:ts  taken  concerning  fome  collateral  matter,  they 
may  be  read.    Salk.  461. 


Affidavits  are  ufaally  for  certifying  the  fcrvice  of  pro- 
cefs,  or  other  matters  touching  the  proceedings  in  a  caulc; 
or  in  fupport  of,  or  againft  motions,  in  cafci,  where  the 
court  determines  matters,  trV.  in  a  fummary  way. 

If  a  perfon  exhibits  a  bill  in  equity  for  the  difcovery  of 
a  deed,  and  prays  relief  thereupon,  he  mull  annex  an  affi- 
davit to  his  bill,  that  he  has  not  fuch  deed  in  his  pofTeflion, 
or  that  it  is  not  in  his  power  to  come  at  it ;  for  otherwite 
he  takes  away  the  juiildiction  pf  the  common  law  courts, 
without  fhewing  any  probable  caufe  why  he  fhould  fue 
inequity.  1  Chan.  Ca.  11,  231  :  1  Pern.  59,  iSo,  247. 

But  if  he  fecks  difcovery  of  the  deed  only,  or  that  it 
may  be  produced  at  a  trial  at  law,  he  need  not  annex 
fuch  affidavit  to  his  bill  ;  for  it  is  not  to  be  prefumed  that 
in  either  of  thefe  cafes  he  would  do  fo  abfurd  a  thing,  as 
exhibit  a  till,  if  he  had  the  deed  in  his  poflcflion.  1  Vein. 
180,  247. 

In  bills  of  interpleader,  the  party  who  prcfert  it  mutt 
m~ke  affidavit  that  he  docs  not  collude  with  cither  of  the 
other  parties,    t  Near  Air.  66. 

An  affidavit  mull  fct  forth  the  matter  pofitively,  and 
all  material  circumftanccs  attending  it,  that  the  court 
may  judge  whether  the  deponent's  conclufion  be  jult  or 
not.     1  Nov  Air.  66. 

And  therefore  on  motion  to  put  off  a  trial  for  want  of 
a  material  witnefs,  it  mull  appear  that  furhcient  endea- 
vours were  made  uic  of  to  h^vc  him  at  the  time  ap- 
pointed, and  that  he  cannot  pofliblv  be  prefent,  though 
he  may  on  further  time  given.    7  Mod.  121  :  Com&.^zi, 

4-"-, 

J  here  being  one  affidavit  ngainfl  another  relating  to  a 
judgment,  the  matter  was  referred  to  a  tri.d  at  law  upon 
a  feigned  ifiuc,  to  fatisfy  the  confciencc  of  the  court  as  to 
the  f ad  allcdged.    Comberb.  399. 

See  Stat.  17  Geo.  II.  c.  7,  for  taking  and  fwearing 
affidavits  to  be  made  ufe  of  in  any  of  the  courts  of  the 
county  palatine  of  Lancajler. 

The  Stat  12  Geo.  1.  c.  29,  requires  the  caufe  of  adion 
to  be  10A  to  hold  to  fpecial  bail ;  and  both  the  ilatute  and 
the  eftablifhcd  rules  of  the  court  require  a  pfttrve  affida- 
vit to  be  made  of  the  debt ;  and  not  couched  in  words 
of  reference,  except  in  the  cafe  of  executors,  afiignees. 
See.  1.  Term  Rep.  83  :  4  Term  Rep.  176.  and  tbtj  mull 
fwear  to  their  belief  of  the  debt. 

The  affidavit  mull  be  made  by  a  perfon  competent  to 
be  a  witnefs,  therefore  a  pcrfon  convided  of  /elonv  is  not 
admiflible.  5  Mod.  74:  Sali.  261.  Mora  pick-pocket  re- 
turned from  tranlportation.  Homes  79.  Amdavits  made 
by  illiterate  perfons  Ihould  be  perfectly  explained  to  them, 
fee  4.  Term  Rep.  284. 

Where  there  is  a  good  caufe  of  action  and  a  proper 
nfiidav  it,  defendant  may  beheld  to  bail;  and  the  court 
(of  K.  B.)  will  not  go  out  of  the  affidavit  or  prejudge  the 
caufe,  by  entering  into  the  merits.  1  Sulk.  100.  Plaintiff 
therefore  mud  Hand  or  fall  by  his  affidavit,  it  being  the 
ccnilant  and  uniform  pradice  not  to  receive  a  lupplcmen- 
tal  or  explanatory  affidavit  on  the  part  of  plaintiff  j  nor 
a  counter  or  contradictory  one  on  the  part  of  defendant. 
2  Str.  1 157  :  I  IPilf.  335. 

But  in  C.  P.  where  the  firll  affidavit  is  defective,  yet 
it  is  allowed  to  be  fupplied  by  another,  on  thewing  caufe 
againft  a  common  appearance.  Bamrs  ioo :  zWtlj.  224: 
2  Black.  Rep.  850. 

See  further  tit.  Abatement  \  Bail\  &  hr.tey't  Inftrufltr 
Cler.  in  A'.  3.  -J  C.  P. 
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AlTlMAfiH,  Fr.  iti&$['0  Refining  of  mc:a!,  fargtth 
n  talli  ;  hence,  fine  and  refine. 

To  Ai  FIRM,  affimare]  To  ratify  or  confirm  a  for- 
mer law  or  judgment :  lb  is  the  fublUntivc  affirmance 
ufed  liar.  %  Hen,  6.  e.  ta.  Ami  the  verb  itfelf  by  Jt'cjh 
Symld,  pari  2-  lit.  /iw/,  feci.  152.  19  H.  7.  r«r>.  20. 
See  a!fo  the  next  word. 

AFFIRMATION,  An  indulgenre  allowed  by  law  ro 
the  people  called  Scalers,  wao  in  culls  where  an  oath  is 
required  from  others,  may  make  a  folcm  ajfnnntv.n  that 
what  rhrv  fay  i*  true.  Sec  $jtakert. 

AFFOR  ARE,  T '  nffcer  (which  fee)  ;  to  fet  a  value  or 
price  on  a  thing.    Du  Caage, 

AFFORATU3,  \ppr..ii'ed  or  valued,  as  things  vendi- 
ble in  a  fair  cr  market.  Cartulnr.Glojhn.  ilf.S.fol.  58. 

AFFORCIAMENT,  offvrciamentum.}  A  fottrefs,  llrong 
hold,  or  other  fortification.  I'tva.  Amma.l.  on  C<L;fol. 
184. 

AFFORCIARE,  Toadd,  toincreafe  or  raakeftrongrr. 
BaQ.  4.  c.  19.  vm.  in  cafe  of  uilagrecincnt  oi  the 
jury,  let  the  aflife  be  increafed. 

AFFOREST,  #$hr*jt&rt.'\  To  turn  ground  into  a  foreil. 
Chart.  tU  Fortji.  c.  1.  When- forcit  ground  is  turncJ  from 
forefl  to  othsrr  ufes,  it  is  called  ttifafftr^tcd.    Fide  Furelt. 

AFFRAY,  Is  derived  from  th-*  Fr.  word  effraj.-rt  to 
affright,  and  it  formerly  meant  no  more;  ai  where  per- 
Ions  appeared  with  armour  or  weapons  not  ufut-lly  worn, 
to  the  terror  of  othrrs.  SecTtat.  2  3.  e.  3.  Out  nuw 
it  lignific*  a&irrai  h  or  fighting  between  two  or  more,  and 
there  maic  be  a  ttroke  given,  or  offered,  cr  a  weapon 
drawn,  otner wife  ir  is  nut  an  n^iar.  ^hft.  1 5 S.  An. 
affray  a  afoUL ffUct  ti  the  Um/tf  tSt  ^  j^j 
an  J  >h  called,  iecaufe  it  c^ffrtrPtCta  an  J  wukclb  men  afraid* 
3  ln/i.  I58. 

From  this  laft  definition  it  feems  clearly  to  follow, 
that  there  may  be  an  afflu/t,  which  will  not  amount  to 
an  affray ;  as  where  it  happens  in  a  private  place,  out  of 
the  hearing  or  feeing  of  any,  except  the  parties  con- 
cerned; in  which  cafe  it  cannot  be  faitl  to  be  to  the  terror 
of  the  peopleT 

Alio  it  is  laid,  th*t  no  quarrclfomc  or  threatening 
words  whatfoever  Ihall  amount  to  an  affray  ;  and  that 
no  one  can  judify  laying  his  hands  on  thoie  who  fltall 
barely  quarrel  wiih  angry  word:,  without  coming  to 
blows ;  yet  it  fcemcth  that  the  conlhblc  may  at  the  re- 
quell  of  the  prrty  threatened,  carry  the  perfon  who 
threatens  to  beat  him  before  a  judtcc  ia  order  10  find 
lureties. 

Alfo,  it  is  certain,  that  it  i;  a  very  high  offence  to 
challenge  another,  either  by  word  or  letter,  to  fight  a 
duel,  or  to  be  the  meifcnger  of  fuch  a  challenge  ;  or  even 
barely  to  endeavour  to  provoke  another  to  fend  a  chal-  | 
Icngc,  or  to  fight ;  as  by  difperung  letters  to  that  pur-  | 
pofe,  full  cf  reflection?,  and  infmuating  a  dtfire  to  fight. 
See  on  this  fubject  Leach's  Ha*wkin:t  i.  cap.  63,  fff  ii. 
cap.  10.  §  17;  c.  13.  §  8;  c.  14.  $  8. 

Uut  admitting  that  bare  words  do  not,  in  the  judgment 
of  law,  carry  in  them  fo  much  terror  as  to  amount  to  an 
affray,  yet  it  feems  certain,  that  in  fome  cafes  there  ma/ 
bean  affray,  where  there  is  no  actual  violence  ;  as  where 
a  man  arm*  him  fell wirh  dangerous  and  unufual  weapons, 
in  filch  a  manner  as  will  naturally  caufe  a  terror  10  the 
people  ;  which  is  faid  to  have  been  always  an  offence  at 
the  common  law,  and  is  ftrktly  prohibited  by  ltatutc  2  Ed, 
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3.  r.  |.  Secilr.  lUJin;  A,mtd.  To  make  an  iffray  in  an/ 
of  the  king**  inferior  courts  of  juMice  h  hi^Uy  finable. 
3  l>jl.  141 :  12  Co.  7  t. 

As  to  the  power  of  ccnfhb!e«  and  others  in  cafes  of 
affray,  fee  this  Dictionary,  tit.  Corfabt  III.  1. 

A  jullice  cf  peace  may  commit  off*  erptrs,  until  they 
find  furetics  fcr  the  peace.  And  there  !i  no  doubt  but 
that  a  juflicc  of  peace  may  and  mull  do  all  fuch  things  Co 
that  purpefe,  which  a  private  man  or  con  liable  are  either 
enabled  or  required  by  the  law  to  do:  but  it  is  fjiJ,  that 
he  cannot  without  a  warrant  authorize  the  arrcd  of  any  per- 
fon for  an  affray  out  of  his  o*n  view  ;  yet  it  Icems  clear, 
that  in  fuch  cafe  he  may  make  his  warrant  to  bring  th; 
Offender  before  him,  in  order  to  compel  him  ;o  iind  fureties 
for  the  peace.    See  Leach's  /VaiU.i;,  P.  C.  i.  cap,  63. 

It  is  iiivjjirabl*  in  the  court  lect  ;  and  puniftiable  by 
julticcs  of  peace  in  their  fcflions,  by  fine  and  iinprifon- 
ment.  And  it  differs  from  affault,  in  that  it  is  a  wrong 
to  the  public  ;  whereas  affault  is  cf  a  private  nature. 
Lnmh.lib.  2.  yet  indictment  lies,  as  being  a  breach  of  the 
public  peace. 

AFFREIGHTMENT,  afritcu^tam.)  The  freight  cf 
a  (hi p,  from  the  French  /u:,  freight.  Pat.  11.  tent.  4. 
See  Charter-party . 

AFFR1,  vel  JJ'  a,  Bullocks,  or  horfes  or  beau*;  of  the 
plough — Man.  A>  'L  par.  r.f.  291.  And  in  the  count) 
of  AiithutfiherhKi/,  k he  people  to  this  day  call  a  dull  or 
How  horfe,  a  falie  /mat  or  afu.    S}  elm.  Gioff. 

AFRICAN  COMPANY.  In  the  ninth  year  of  Kin^ 
William  111.  the  tr,«d;  to  a  great  portion  cf  Afi  '.cax  was 
in  the  hands  of  Tie  Ryal  African  Cua/ay,  w!i;ch  under  a 
charter  from  Ciu»!<$  II.  enjoyed  an  cxcluftvc  trade  from 
the  port  of  Sal'ec,  in  So^th  Baibary  to  the  Cacc  cf  G*kl 
Iispe,  both  inclulive,  wiih  ait  ihc  illands  near  adjoining 
to  thofc  coads.  A  new  arrangement  of  tilis  trade 
was  made  by  ilat.  9  &  to.  W.  Hi.  26;  by  which  the 
trade  was  opened  ;  but  this  ail  continued  in  force  only  1  \ 
years ;  and  not  being  renewed,  the  whole  trade  rcveriei 
again  to  the  caclulivc  claim  cf  the  company. 

Tins  African  trade  was  put  on  a  new  fooiirg  by  flat. 
23  Go.  II.  c.  31  ;  which  made  it  lawful  for  ill  the  king's 
fuhjecli  freely  to  trade  between  the  pcrtol  SnI.'ce  in  South 
Haittny  and  the  Cafe  f  Gee  J  J 'hpe\  Thus  was  tire  trade 
nkea  outcf  the  hands  of  the  Ryal  Aficam  Ccia/ajy.  The 
i8t  then  goes  on  to  provide,  that  3II  perfons  trading  to 
that  coaJl  between  Cape  L:\tr.co  and  the  Cape  tfG  */  thfo 
Ihould  be  a  body  corjxiratcby  the  name  01  'lac  Company  y" 
ALic'^ant:  traJiag  to  Africa  ;  the  admiiiicn  to  which  com- 
pany was  made  scry  caly,  namely  by  the  payment  of 
only  40 1.  The  trade  between  the  portof  Sill.e  and  Cap* 
Bhtnco  was  left  open  to  ail  perfons  whatioeser.  iiy  llat. 
25  Gn>.  II.  c.40,  flee/'.  24OVtf.II.  r.49)  all  the  forts  collies 
and  /ac'torics  on  tire  coaft,  from  the  por:  of  Saline  to  the 
Cape  of  Goo.l  Ilpf,  bcliaging  to  the  old  company,  were 
transferred  to,  and  veiled  in  the  new  company  ;  for  the 
like  purpofe  of  protecting  and  fttcilitaiing  the  trade.  By 
Ibt.  4  Geo.  III.,*.  20,  ihe  fort  of  Spugu  lately  ceded  by 
Ftance  to  Gr  eat  Btttait  was  in  like  manner  velicd  in  the 
new  company. 

The  fort  of  Scneg,*!  had  been  ceded  to  Fi,v:.  e  by  the 
peace  of  1783,  and  the  French  King  guaranteed  10  Qrtal 
BriiMtk  the  poffcilion  cf  F>.rt  fam>i  and  the  river  GamV..i 
both  lying  between  the  fort  of  Salic:  aud  Cape 
On  that  occafion  it  was  thought  more  beneficial  for  the 
J?  trade. 
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trade,  that  the  fcrts ,  fettlcments  and  factories  between  thofe 
pom  which,  by  Hat.  5  Gro.  3.  c.  44,  (repealing  the  above 
ad  of  4  Geo.  3.  c  20)  had  been  veiled  in  the  King,  ihould 
be  revetted  in  the  company ;  this  was  accordingly  done  by 
flat  23  Gee.  3.C  65.  The  fame  freedom  of  trading  there 
was,  notwirhllanding,  continued  toall  the  king's  fuhjeftv 

By  flat.  27  Geo.  3.  r.  19.  $  11,12.  which  regards  this 
trade,  fomc  regulations  were  made  as  to  importing  from 
GihidtMfi  merchandize  the  produce  of  the  Emperor  ot 
fierce,  dominions. 

AFRIJAN  SLAVE-TRADE.  See  thisDift  ui.SIaies. 

AGALMA.  The  impretfion  or  image  tit'  any  thing 
cn  a  feal.  Chart.  Edg.  Rrg.  pto  U'rlbnonajl.  Eulf,  anno 
698. 

ACE,  <?!m,  Fr.  <t\f.1  In  common  acceptation  Jjgnifies 
a  man's  life  from  hi*  birth  to  any  certain  time,  or  the 
day  of  his  death  :  it  alfo  hath  relation  to  that  part  of  tune 
wherein  men  live.  But  in  the  law  it  is  particularly  ufed 
for  thofc  fpecial  times  which  enable  pcrlons  of  both  fcxes 
to  do  certain  nets,  which  before  through  want  of  years 
and  judgment  they  are  prohibited  to  do.  As  for  exam- 
ple ;  a  man  at  twelve  years  of  rgt  ought  to  take  the  oath 
of  ailtgiame  to  the  king:  at  fourteen,  which  i-  his  age 
of  difwretion,  he  may  confent  to  marriage,  and  chufe  bis 
guardian:  and  at  twenty  one  he  may  alien  his  lands, 
goods  and  chattels:  a  woman  at  nine  years  1  f  age  is 
dowabfe ;  at  twelve  fhe  may  confent  to  marriage;  at 
fourteen  fhe  is  at  years  of  difcrcticn,  and  may  chufc  a 
guardian  ;  and  at  twenty  one  fhe  may  alienate  her  la'-ds, 
*irY.    Co.  Lit  78. 

There  arc  feveral  other  etgis  mentioned  in  our  nncient 
books,  relating  to  aid  of  the  lord,  wardibip,  :J:»  now 
of  no  ufe.  Co.  Lit.  The  age  of  twenty  one  is  the  full 
0gi  of  man  or  woman  ;  which  enables  them  10  cotitracl 
and  manage  for  thcmielves,  in  refpeft  to  their  cflatrs, 
until  which  time  they  cannot  aft  with  fecurity  to  thole 
who  deal  with  them  ;  for  their  acts  are  in  tuofl  cafes 
cither  void  or  voidable.  Pol. 

Fourteen  is  thttm  by  law  to  be  a  wttnef:  ;  and  in  fomc 
cafes  a  perron  of  nine  years  of  age  hath  been  allowed  10 
give  evidence,  z  Jf.r^i.  P.  C.  e.  46.  §  27.  None  may  be  a 
member  of  parliament  under  the  age  of  twenty  one  years; 
and  no  man  can  be  ord.ii  icd  prielt  till  twenty  four ;  nor 
be  a  bilhop  till  thirty  years  of  age.  See  tit.  Iijfiemt  ; 
alfo  tie.  B'ire,t&  Ftmt\  D-:.n  ;  PLad.'ng. 

AGE  FRIfcR,  *tatcm  prtcdriy  or  ettatk  fttcatio.]  Is 
when  an  adhon  being  brought  a^uinll  a  perfon  under  age 
for  lands  which  he  hath  by  defcent,  he  by  petition  or 
motion  mew  s  the  matter  to  the  court,  and  prays  that  the 
action  may  flay  till  his  fall  age,  which  the  court  gene- 
rally agrees  to.    Terntt  dc  Ley  30.    Sec  Parol  Demurrer. 

AGENFR1DA.  The  true  lord  or  owner  of  any  thing. 
Leg.  heft  t,  CO.  apud  Brtmpt.  c.  45. 

AGENHINF..  S?e  Third-Night- A-.mhhdr. 

AGENT  AND  PATIENT.  When  the  fame  perfon 
Is  the  doer  of  a  thing,  and  the  party  to  whom  done:  as 
where  a  woman  tr.Ju.vs  hcrfelf  of  the  bell  part  of  her 
hufb.tnd'5  poiTefTtons,  this  being  the  fole  aft  of  lerfelf  to 
hcrfelf,  makes  her  age and  pettiest*  Alfo  if  a  mnn  be 
indebted  unto  another,  and  afterwards  he  inakct  the  cre- 
ditor his  execu  or,  and  die;,  the  executor  may  renin  fo 
much  of  the  goods  of  the  deccafed  a?  will  fathfy  his  debt ; 
and  by  this  retainer  he  is  agent  a>t.l  patient  %  that  is,  the 
party  to  whom  the  debt  is  oue,  and  the  perfon  that  pays 


the  fame.    But  a  man  fli3ll  not  be  judge  in  his  own  cau'e, 

quia  intquum  eft  aliquem  fuee  rei  (Jfe  judicem.  8  Rep.  1  %  8, 
138. 

.UiILD,  free  from  penalties,  not  fubjeft  to  the  cuf- 
ton^ry  nne  or  impoution.  Sax.  a  gild,  Ji/ie  mul/la.  Lege* 
Aluiedi,  cap.  6. 

AG1LER,  From  the  Sax.  a  gilt,  (without  fault)  an 
obfrrver  or  informer.  Blount. 

AGll.LARtUS,  Anciently  an  hey-ward,  herd  ward 
or  keeper  of  cattle  in  a  common  field,  (worn  at  the 
lord's  court  by  fulcmn  oath  — There  weie  two  forts,  one 
of  the  town  or  village,  the  other  of  the  lord  of  the  ma- 
nor. CrtceL  See  Ktnnct't  Paroeb.  Antiq.  534,  576. 

AG  1ST,  (from  ih.*  Fr.  g/et  a  bed  orrellmg  place.)  Sig- 
nifies to  take  in  and  feed  the  cattle  cf  Grangers  in  the 
king'*  forcJi,  ;md  to  gather  up  tho  money  due  for  the 
fane.  Chart,  de  Fore/la.  9  H.  3.  c.  <j  1  he  officers  ap- 
pointed for  this  purpoie  arc  c:.llrd  ttyi/raf,  or  gift  tcJcct  f, 
and  are  made  by  inc  king's  letters  patent :  there  arc 
four  of  thctu  til  every  fcrcit  wherein  the  king  hath  any 
pawnage.  M/in:v.  Forefi-Lanvt,  c .  1 1  10  80  They  arc 
alio  called  etgjifteetWiy  to  take  account  of  the  cattle  agijitd. 

AGiSTMEN  I  ,  .  ,  otnm  ]  I>  wht  e  other  men's 
cattle  are  taken  into  any  ground,  at  a  c?rt;dn  rate  per 
week  :  it  is  fo  called,  brcauJc  the  cattle  are  fuffered  agifv% 
that  is,  to  be  levant  and  couchant  there :  and  many  great 
£»rmi  arc  employed  to  this  purpofc.  2  Ivji.  643.  Our 
graziers  call  cattle  which  they  thus  take  into  keep  gi/e- 
Biiuri;  and  to  gt/h  or  juice  the  ground,  is  when  the  occu- 
pier thereof  feeds  it  not  with  his  own  Hock,  but  takes  in 
the  cattle  of  others  to  agift  or  pailure  it.  Agiflmmt  is 
likewife  the  profit  of  fueh  feeding  in  a  ground  Jr  held  ; 
and  extends  to  the  drpafturing  of  bstren  cattle  of  the 
owner,  for  which  tithes  thall  be  paid  to  the  parfon. 
There  is  agiftmtU  of'  fsa~lanki%  where  Lands  arc  charged 
v.  itn  a  tribute  to  keep  out  the  fea.  Tnr<r  egtjfata*  arc 
lands  whole  owners  are  bound  to  keep  up  the  lea-banks. 
Spelm,  in  Romn-y- Ma  Jb.    See  tit.  Tetpt  •■ 

AGJTATiO  AMMALiUM  IN  I  GRESTA.  The 
drift  of  beafis  in  the  forelt.    Leg .  Forcft. 

A(illJS,  Gr.  /".  r.  holy.  Mon.  Angl.  p.  ij,  ty. 

AGNUS  DEI.  A  piece  of  white  wax  in  a  Hat  oval 
fbrm,  i>kc  a  fmall  cthe,  flumped  \;iih  the  figure  of  the 
lamb,  and  confccr.;tcd  by  the  pope.  By  Hat.  13  fife. 
t.  2,  i/fgnnt  Dfi,  erodes,  Ssftr,  are  not  permitted  to  be 
brought  into  this  kingdom,  on  pain  of preenttmJnr. 

AGREE.V1F.NT,  agrrnmntnnt^  0ggreW0ti§  mcniiun  ] 
A  joining  together  of  two  or  more  minds  in  any  thir.g 
done,  or  to  be  done.  PUxad.  17.  The  joint  confent  of 
two  or  moic  p.irtics  to  a  con t raft  or  bargain  ;  or  rattier, 
the  effeft  of  fucb  confent. 

On  this  fubjeft  free  ufe  has  been  made  of  the  new 
edition  (1793;  of*  A  Treatifc  of  Equity."  1  <oi  j,  with 
the  very  copious  and  ufeful  marginal  notes  and  re- 
ferences by  Mr.  FmMemfnt,  The  Editor  of  this  Dic- 
tionary had  only  an  opportunity,  on  the  prefent  occ;hon, 
of  appl)ing  to  the  fint  volume  of  that  very  ufeful  per- 
formance. The  fubjeft  fecms  to  divide  itfclf  in  the  fol- 
lowing manner : 

I.  Who  may  be  parties  to,  or  bound  by  an  ngree- 
mcnt. 

1J.  The  various  kinds  of  agreements;  and  of  the  af- 
fent  and  diiagrecrr.ent  of  parties. 

III.  Of 


ACRE  EM  EN  T  I— III, 


Jir.  Of"  the  operation  6f  the  flatme  of  frauds,  and 
herein  tff  evidence  to  explain  laments, 

TV,  Of  comprising  the  perform. .ncc  of  agicemenU; 
and  herein  of  fraud  in  makirig  them. 

|.  A  perfon  km  eajw/«  is  not  capable  of  entering  into 
fifty  agreement,    See  tit.  InV-u,  and  L,un*tics> 

Alia  an  infant,  for  the  fame  reafon,  is  generally  ioffl- 
pable  of  contracting,  except  for  neccfTaticjj  CJJV.  See 
Etc.  If  nut. 

A  wife  during  the  intermarriage  if  incapable  of  en- 
tering into  any  agreement  in  palj,  being  tinker  poxwr  of 
her  hmbmd.    See  tit.  Bare*  and  Fttttt, 

The  aaceltor  ftifcJ  in  fee  may  by  his  agreement  bind 
KU  heir  ;  therefore  if  A.  agrees  to  iell  lands*  and  receives 
part  of  the  purehafe  money,  bat  dies  before  a  convey- 
ance is  executed,  and  a  bill  is  brought  againll  the  heir* 
he  will  be  decreed  to  convey,  and  the  money  lb  all  go  to 
thee 

the  rcflato^*  pcrfonal  edate  is  Mcicnt  to  pay*  2 
z  \  j  :  jlbr.  Ej.  ;i  c.  Hut  if  tens m  in  tail  agrees  to  con- 
vey, or  bargains  and  fells  the  lands  for  v-duable  conside- 
ration, without  fine  or  recovery,  and  dies  before  rite  fine 
or  recovery  be  levied  or  fuftcrcd,  the  iiFue  is  not  bound 
cither  in  law  or  equity:  for  equity  cannot  fet  afide  the 
ftatute  ik  thwi ;  which  fays,  That  'VawAm  thnvterii  sb- 
f  T;  t'.:i\-\  nor  can  thecoart  fet  up  a  new  manner  of  con- 
veyancing, and  thrrt-bv  Iu^eHtdt  fines  anil  recover res  : 
lor  iherv.*}'  th<?  king  would  lole  xhe  pcrquifiTej  hs  fmvs, 
or  the  wits  of  entry  and  fines  for  atiuoation.  ti*>b.  203  ■ 
I  Cbwt,  Ca>  171  :  1  Lev,  239:  2  r<nt  350.  Yet 

If  there  be  tenant  in  ml  in  equiiy  as  of  a  truil*  or  under 
an  equitable  agreement,  and  he  for  valuable  Lonlidc- 
ration  bargain*  and  letls  the  land  ttrithodt  £ne  or  reco- 
very, this  ftiii  I  bind  hii  i/Vue,  becaulc  rhe  ilMute  ifc  JmL 
duth  not  extend  to  it,  being  an  in*ail  in  equity  .ltd  a 
creature  of  the  court,  1  CLiv,  ('a.  23  ^1  z  Lbnn.  Ca. 
4  ;  1  fern.  1J  440:  2  Few.  33,  583,  72 

Jl.  On  this  head  fhafl  be  cnnfidercd* 
tit,  An  jf^tPfj-m  executed  already  at  the  beginning; 
as  where  money  is  paid  for  the  thin^j  sigrerdT  cr  oth<r 
fatisfaclion  made,  idly*  An  ugteemni  alter  an  tuft  done 
by  another;  as  where  one  doth  iuch  a  thing,  nnd  another 
ptiic  ii  asrui  to  it  afterward?,  which  ii  eveonod  alfo  : 
and  i&\y,  An  a»r<fTJitttt  executory,  or  to  be  performed 
in  fktttro.  This  Jail  fort  of  nip  {(man  may  be  divided 
into  two  parts ;  one  certain  at  the  beginning,  and  the 
other  when,  the  certainty  nut  appealing  at  lirtl*  the  par- 
lies agtte  t -i iit  the  thing  fnall  be  performed  upon  the  cer- 
tainty known.  Terttu  tk  Lty  31-  Sec  tit*  CcxAithtti 
Centra  ft  ;  Cwrnct*/. 

Every  aguemmt  ought  to  be  perfect*  full  and  rom pleat* 
being  the  mutual  content  of  the  parties  ,  and  mould  be 
executed  with  a  re  com  pi- nee,  or  be  fu  c<  rr:uti  to  j;ive 
an  action  or  other  remedy  thereon.  Phivd,  j.  Any- 
thing under  hand  and  Jeal  which  imports  an  agreement 
will  amount  to  a  covenant :  and  a  prwifot  by  way  of 
tigbe&mit%  amounts  likewife  to  a  covenant;  and  action 
may  be  brought  upon  them-    1  £rt/.  1 5:5. 

Jf  rmy  eftate  in  ptdlrHion  or  rcverJion  be  made  to  me* 
I  mud  agrti  to  it,  before  it  will  b.-  fettled  ;  for  I  may  re- 
fttfc,  and  fo avoid  it:  a  re'eaJe,  deedT  or  bond,  is  made 
and  delivered  to  another  to  my  ufe,  this  will  veft  in  me 


without  any  agreement  ( 
f  make  the  d«d  void,  j 


I  but,  If  J  *t  h:  rfrto  jf, 
r.  And  regoWf)  whrre 
F  party  himfeJf,  he  C3n 


a  man  hath  once  iifigmd  to  the  party  himfeif, 
never  aftrr  .-r^r.r  :  nn ^obligation  beinp-  made  to 
am!  tendered  to  ne,  if  I  refufe  it,  and  after  ogrrc  again 
and  will  accept  it;  now  this  ttgrtement  aftenvjrJs  will 
not  make  thr  obligation  good*  That  was  void  i.y  the  re- 


ft 


the  party's  abfrnce,  as 


feu  himidf  to  whom  in;ntc.  z  Krp,  6c.  When  an 
cfl.ite  is  made  to  a  /  w  wtf/,  it  is  good,  till 
menf^  without  any  <xgrt<went  of  rhc  hiTfbmd  :  though  a 
new  eftatc  granteil  to  thr  wife  where  (lie  haih  an  efbec 
before,  aj  by  the  taking  nf  anew  leife,  and  making  a 
furrendei  in  Jaw,  will  nut  scil  rill  u.*:  iiL-lbaod  ftrr.v  to 


than      alio  ciltntinl  to  af! 


:  perfon  who  rakes,  is 
comrr.cli ;  for  where 
ift,  his  acceptance  is 


eJy 


calc 


"fmrht  J.  Sec  aifo  Batter  ar.A  Bain\ 


III.  Btffides  the  bare  vords  of  an  agrrcment*  the 
l- .  rii  rn :  n  Ijw.  to  prevent  im  rtrtitinn*  orrlainrd  c  rtaio 
eertmonie&  u  here  an  i mere  11  was  to  pafs ;  and  there- 
fore appointed  Jivrry  ler  tuinf*i  corpereiJ,  and  a  deed, 
lor  i|jin^5  incorpoiea],  Yit  in  L^^uiry  where  thr  re 
was  a  confederation,  the  want  of  ceremonies  was 
not  regarded.  However*  111  former  timer. F  courts  of 
equity  were  very  cautions  of  is  Sieving  bare  parrd  agree- 
ments lor  land,,  not  ligrie<!  by  the  p&rues  nor  nny  monev 
paid  ;  {z  i', urn.  Zib  i)  nltht 
give  the  parry  feijrfscltion  ft 
And  now  by  the  list,  of 
s:alltd  i he  Stat«te  of  Fraud 
part ; ,      .1  ••.  • 


ney  wouttt  jometimes 
lo  fs  he  bad  fuJbia.  cl, 
'  -  r.T/"  j  >  commonly 


auLt  he 
S.-j  tj  it 
2  S/ra. 


conieOed  in  the  anfvver,  it  cannot  be  carried  fi 
CUtipQ.  iiut  where*  in  his  dnfwer,  the  defrndati 
tlie  bargain  to  be  complete,  and  does  not  infift 
fraud,  there  cm  be  no  danger  of  perjury  ;  be  c 
himlctf  has  taken  away  the  ncccflity  of  proving  il 
Cb.  tpS,  37.1  :  1  /Va  zii,  441  :  .<)nb.  5 8 6 ► ) 
be  carried  into  execution  by  one  of  rhe  panics,  ( 
455  :  Pre,  Chtttt.  519:2  /'Vrrw.  at 8  :  Amb.  cS6  ; 
7^3;  Bnr>fi,&$,  04:  QUI*/  57:  i  r<z.  Sa*  22 1,  297, 
441  :  3  /fri.  4:  1  Hro.  hit  p.  404;  a  lire  /f,^,  556. 
MS&  Jt<l)'>  1786,)  as  by  ddiveiing  pofl'Hton*  and 
fuch  execution  be  oCveptcd  by  the  other,  he  tlut  accepts 
it  mufi  perform  his  part ;  for  where  there  is  a  perform- 
ance, the  evidence  of  the  bargain  docs  not  he  merely 
upon  the  words,  but  upon  the  ha  performed  :  See  2  2fr*. 
Rep.  566.  And  it  is  unconfcion^ble,  that  the  party  that 
has  received  the  advantage,  fhould  be  admitted  to  far, 
that  fuch  contraft  was  never  made.  So*  if  the  figning 
by  die  other  party,  or  reducing  the  agreement  into 
writing,  be  prevented  by  Imu  l,  it  1 1  ay  be  good.  Pre. 
Ci.  526:  s  Fhi.  Ab.  5z //.  31  :  1  KcrU.  196*  And 
although  pirol  agreements  arc  bound  by  the  ftatute,  and 
agreements  arc  not  to  be  part  parol,  and  part  in  writing  ; 

F  z  yCt 


AGREEMENT  III. 


yet  3  depofit,  or  collateral  frcurity  fur  the  performance 
of  the  written  agreement,  is  nat  within  the  purview  of 
the  Itatuti?  2  Vtrn,  617  :  l  Res.  269  :  \qtb  .ty./A, 
1785,  -MS&    See  TrMtf  *f  Eynt),  i.  164—175. 

It  was  determined,  very  foon  after  the  palling  of  ihe 
ftarwe  of  frauds,  that  an  agreement  Itgned  by  one  of  the 
parties,  mould  be  binding  on  the  pnriy  fignin;* 
«.  2  Cb.  Ca>  t54 :  And  la  Sir  fr&ber  v. 
1  ^r,  22 !,  the  court  appears  to  have  thought,  that 
our  of  the  parties  making  alterations  in  the  draft,  and 
fending  it  to  the  other  to  execute,  who  dtd  execute  it, 
would  bring  the  cafe  out  of  the  flaiute.  But  the  autho- 
rity  of  this  latter  decition  fcem*  to  be  done  away  by  Lord 
MjeshsfcWs  decree \&H*i&&Y.}f*iiMSt  1  P.  If  * it:.  770; 
by  which  his  lordthip  held,  that  utilefs  in  fome  parties 
lar  cafes,  where  there  has  been  an  execution  of  the  con- 
trad,  by  entering  upon  and  improving  the  promUTc«»  t!je 
party's  Agning  thtf  agreement  is  abfoluccty  necelTary 
rot  completing  it ;  and  that  10  pm  a  different  conHru&ion 
upon  it  would  be  to  repeal  it ;  and  hU  lordflttp  there-  I 
fore  held,  that  the  defendant  having  altered  the  draft 
with  bis  own  hand,  was  not  a  tigning  to  take  it  out  of 
thetfacucc;  though  the  vendor  afterwards  executed  the 
conveyance,  and  caufed  it  to  be  regillercd.  Bet  this 
tjeeiiten  received  more  particular  conftderation  in  the 
cafe  of  Sii>i  :  v.  Bjfii  at  Scrjtmi**  Im  Hnlh  Mareb  iT 
*7&^  **  *^th  Wf«  thc^court^SH'fred  their  opinion, 

effect  of  giving  authenticity  to  rhe  whole  of  the  inilru- 
mtnt;  snd  where  the  name  is  inferted  in  fueh  u  manner 
as  to  have  that  cfTtclt,  it  did  not  much  fignify  in  what 
porter  the  inurnment  it  wa*  to  be  found  ;  cm  in  the  j >-  I 
mal  introduction  to  a  will.  [1  hoi>  ^  i  hii  i*  the  latt  | 
will  and  telbmcnt  of  me  A.B  '* — written  with  the  cetla- 
|0i  'iown  hand  has  been  deemed  a  fufikient  fignirg.]  Liu t 
i:  could  nut  be  imagined,  that  a  iumt  inserted  in  the 
body  of  an  inUrumeru,  and  applicable  to  particular  pur- 
pofes,  could  amount  to  fuch  an  auihentication  as  the 
flat  ate  required  ;  fThut,  in  notes  cf  fin  agreement, 
"  Mr.  A.  to  do  lb  and  fo/J  tho*  written  by  /A  himfe!f. 
not  a  fuKicient  figning  ;]  upon  which,  as  well  as  upon 
another  ground,  the  bsJJ  was  dilmirT:d<  Sec  Mr*  Get1* 
note  (lj  to  ilwvubirr     fiWrtW,  1  P*  WtM.  770. 

If  a  defendant  tottfc'A  the  agreement  charged  in  the 
bill,  there  is  certainly  no  danger  of  fraud  or  perjury  in 
decreeing  the  performance  of  fuch  agrccmrnt.  Bnt  it 
is  or  conJiderabic  importance  to  determine  whether  the 
defendant  be  bound  10  con fc fa  or  deny  a  merely  parol 
agreement  not  alledged  to  Lo  in  any  part  exeeutrd  j  or 
if  he  do  confefa  it,  whether  he  may  not  infill  on  the  uV 
tutr,  in  bar  of  the  performance  of  it  ?  See  Tnedtrfi  cf 
Eqmtjt  168.  rw<  (■/)  where  this  lubject  i&  vtry  a\xu- 
[.ic  y  und  ably  di feu fTetl..  To  allow  a  nature,  having 
the  prevention  of  fauds  for  it?  object,  to  bu  in:  expo  fed 
in  bar  of  the  performance  of  a  parol  agrccmenr,  in  part 
performed,  were  evidently  to  entourage  one  ot  the  truf 
chiefs  which  the  k^iflacure  intended  to  prevent.  J c  is 
therefore  an  eflaolilhed  rule,  that  a  parol  agreement, 
in  ptei  ptr/Grpirei ,  is  not  within  th*  proviUou*  of  the 
llatute.    M-c  H  u  t i  Inarch  v  titwir  t  Bto,  Jiejf.  0&* 

At  lowhjtads  amount  to  a  part  performance^  the  ge« 
ami  rule  is,  that  liic  ads  mult  be  luch  a^  could  be  Ji»ne 
with  no  otiitr  view  or  defi^n  than  to  perform  the  agree- 
iuent,  and  not  fuch  as  ue  merely  uHreuUwory,  cv  an- 


cillary to  it.  Gtmiw  v.  Wdfty  Awh,  5^6:  Wbitlrtatl 'v. 
Br-i-khur/h  1  Bye.  R*p+  41E,    *i'he  giving  of  poffcfllon  is 


reclions  for  c;nycyancejf  and  going  to  view  the  cftate, 
are  not,  G?rk  v.  Wright A  1  Aik.  12:  Wkalcy  v.  Bagnnl, 
6  Brv,  P.  C.  45,    Payment  of  money  is  alfo  faid  to  be 

But  If  retmi  tfert  payment  of  a  foin,  by  way  of  carnefl. 
ii  nor  1  StapMii  v.  Mcaity  Pit.  Cb*  5 £>0  ;  Ptttgalt 
Yi  R»fj*  2  ^f.         j/^,  4.6.  //,  12:  Siirrwrti  v,  C«f»t!iaSi 

r  C*,  t?8:  Bat  fee  F»U  v.  -Smi/A,  3  Ch.  R^.  16, 
and  Aua/i.  2  F*\em*  ti9, 

In  the  cafe  of  JVagW  v,  Bf^/e,  Pre.  C/j.  t;6t,  it  is 
faiJ,  that  '*  where  a  man  on  pmmiie  of  a  leafe  to  bo 
m  ule  to  him,  lays  out  money  in  improvements,  he  (hall 
oblige  the  IcfTor  aftjrwardi  Loetecucc  the  leafe  ;  becaufe 
i:  wa*  executed  on  the  part  of  the  lcfTer."  This  ttiflum 
is  fitnclioncd  by  the  fpirit  of  equity,  and  fecm*  to  do 
away  the  dccillons  wliich  require,  even  under  the  eir- 
cutnildncc  of  prrmiiTes  being  improved,  an  averment  of 
its  being  part  of  the  parol  agreement  that  it  fhould  be 
reduced  into  writing. 

A  letter  not  only  rakes  an  agreement  in  confi-lcration 


a  letter  is  relied  on  as  evidence  of  an  agreement,  it  must 
be  itamped  before  it  can  be  read.  Fard  v.  Cori^t&n.  It  muit 
a'fo  dirtirttttv  fumitb  the  terms  of  the  agreement.  %  d 


tbn.  It  mult  likewise  appear,  that  the  etner  party  ac- 
cepted fiicb  terms,  and  acted  in  con  templet  ion  of  them. 

Whet*  an  agreement  in  writing  is  executed,  it  were 
not  only  againhY  the  e.vprefi  proviftons  of  the  flutute 
of  frauds,  but  alfo  againft  the  policy  of  the  com- 
mon law,  toiillowaf  parnl  evidence,  for  the  pur  pole 
cf  adding  to,  or  varying  the  terms  of  the  agreement. 
2  383  :  3  A/L  S  :  QmtSt.  65  :  3  lVil]\  275.  But  if 
it  be  ailedged,  thst  fume  material  part  of  the  agreement 


in  1  tub Ee,  even  tho  the  agreement  be  ex 
203  :  2  Ptiit.  98;  z  f'trs..  5^71  a  Cb.  1 
iiiri.  fuch  evidence  will  be  admiffiblt  w 


agreement,  that  the  confederation  to  be  proved  muft  bo  1 
eon Acne  with  tlie  conlider,iikon  Slated.    3  Term  Ro* 


ation,  n?  natural  love  and  aifeclidn,  £tfr*  4  P.  Wwi>  104: 
1  i'tz  12^  :  Ni>r,  if  the  con  fide  ration  fail,  can  evidence 
be  admitted  to  fuppon  the  conveyance  as  »  gift,  a  Ktx, 
6zy  :  1  Aik*  *9| ;  5  Buy,  Rep.  \  56 ;  and  liiough  the 
dred  fpceily  a  particular  coniide ration  and  other  eon/i* 
dfHttfotij,  gentira  1  ly ,  no  lonlideretiun  but  that  cxprtUed 
ftiall  be  uttaattfi.  Cm.  Khz.  34^;  bm  ft.  whether  other 
coafidcrii:io;.5  might  not  be  frtvedi 

IV. 


AGREEMENT  IV. 


A  L  B, 


IV.  It  lus  bren  faid  that  where  \h»  contract  if  fjtibd  I 
t  law,  equity  will  carry  it  into  execution  ;  Luc  tlm 
propaiumn  i*  too  generally  ft&teil ;  for  ciiuugii  equity 
will  enforce  the  fpecific  performance  of  f:tir  and  n .'-;]on- 
able  contract^  where  the  party  wants  the  thing  in  fprcie, 
and  cannot  have  it  in  any  other  way  ;  yet,  ir  the  br;\'tdi 
of  the  coniruct  an  be,  cr  was  intended  to  br,  cntnptn- 
fatcd  in  damages*  courts  of  equity  will  not  httcrpofe, 
See  Erriagt&t  v.  Amtfttpi  a  2?r*.  Rt'fi-  34 1 :  CuAd  -v.  R:<;tt>y 

1  P>  Wmi  57O  J  Capper  v.  Harris^  ti-  '•  1  j 

It  is  alVnredly  a  general  role,  th.it  ctuirts  of  equity  wilt, 
under  certain  circumftanccs,  enforce  L.nc  I p?ciiie  perfor- 
mance of agreements*  for  the  n^n performance  oj  which 
the  party  wou&J  fce  entitled  to  damages  at  law  :  but  sis 
the  decreeing  of  tpecific  performance  is  in  the  difrretion 
of  the  court,  IE  mufi  not  be  contend  iM  l*n  rtwi¥tfft3 
rale  ;  for  if  the  piziintiif's  mlc  be  involved  in  difficulties 
which  cannot  be  immediately  removed,  equity  will  not 
compel  the  defendant  to  rake  a  conveyance  ;  though  per- 
haps* be  mightat  law  be  fubject  to  damages  for  not  com* 
piecing  hi*  purchafc\  Sec  Matrfbto  v.  SptifJb,  1  P.  U'aa. 
it}8:  Soapiasid  y,  $mttita  t  Br*.Ref~Jj$  :  Capet  if,  Dcwk 
21  ft  4?VA  \7i;z.  MS& 

££u.  Whether  co  ji  tt  of  equity  will  decree  sin  ugrOCJQtMSt 
entered  into  by  tetter,  if  a  deed  appear  to  have  been  after- 
wards framed,  (bu.  not  executed, j  varying  the  term)  1  X 
jireiltd  in  .  the  letter?    See  MajjtaUt   2  Pit**  34* 

Or  if  the  term*  be  varied  by  parol.  See  ^trdam  v.  $.-.-&. 
l-inj,  3  tilt*.  R?p.  3-88.  And  as  a  letter  doling  forth  the 
termi  of  an  sigree  rrienr,  take?  the  agreement  ivuc  of  the 
flatute,  it  being  u  J  i>  indent  Signing  ;  fo,  if  fcemsj  U  is  a 
fuiHcjent  ftgningj  it  a  pcrfon,  knowing  rhi  eContents,  ful>- 
ftribe  the  dccU  ai  a  ivkneSs  only*  {ft  fir  J  y.  Btaztby 
3  503. 

In  the  civil  lav/,  counter  letters,  and  all  fecreC  acls 
which  make  any  change  in  agreements,  are  ol no  manner 
of  effect  with  refpei't  to  the  interctl  of  a  third  pcrfon. 
A  Vtm.  zAOj  348,475:  z*  \nt.  /r6f>:  I  1\  li'mi.  ?68: 

2  Jlra  i?j  :  1  5^3  :  r0T  would  be  an  imi- 
dclity  contrary  to  gcod  manners  and  the  public  iniereit* 
In  caSes  of  this  nature  it  it  not  necrlltry  that  the 
fraud  refperJt  an  article  cxprrfsty  tentyafird  fur  j  but  any 
repiefen  ration,  misleading  the  parties  coritr.Ltkin^,  on 
the  fubjei't  of  the  courier,  u  within  ihc  principle 
which  governs  thu  claf*  of  cafes.  See  1  Bra.  i\fp.  543, 
and  itdted  in  Mr,  Cox's  note  to  Ro&eru  v.  Rttivr/j  3  P, 
Ww,  74. 

The  principle  of  the  rule  there  laid  down,  though  it 
has  been  molt  Jrequt-ntFy  applied  to  agreements  in  fraud 
of  msirrhge,  extends  to  every  other  Ipecics  of  agreements'; 
therefore,  where  a>  tradehnan  compounding  hi*  debt*, 
privately  agrfed  with  fomt  of  his  crtjditori  to  pay  them 
the  whole  ot  their  debts  by  which  they  were  induced  to 
appear  to  accept  of  the  composition ;  fuch  private  agree- 
ment was  held  to  be  a  fraud  on  the  other  creditors,  z  ffa  «, 
71,  602:  t  Atk*  105  \  and  it  seems  th&;  tu  h  fraud  is 
r  ow  rehcvjblc  at  Jaw+  a  Ttrm  Hep,  763  t  The  cafe  of 
/rfuvj  v,  C&njfct  I  P.  tf&tt*  ^jo,  ii  however  irreiTOncifablej 
with  [his  principle  j  tr  may  therefore  be  material  to  c,b* 
fttvc,  chat  it  h  vety  much  diaken,  a  no;  mcr  ruled,  by 
ffverai  fubiequeni  calcjt  partk ul-irly  $mi&  v.  tironshy, 
/}ctt£.  670.  Jiut  tlw^u^L.  private  ^greementj  in  traud  of 
ibirtf  per/car t  be  voio,  yet  if  a  bond  or  note  be  g^en 
by  si.  the  more  elFcctually  to  enable  IL  10  bring  abuut  a 


fliatdif  5fC  fu;h  Innd  or  not*  ma*  !i:  re^ccvereJ  wpnn  at 
law,  Ms-i.'ifia  >  v.  *h;itf;:-ti.  i  Bit.  R*p.  j].  Asid  a  con- 
veyance of  land  for  fuch  pofpnfe;  nt'tvv  ith^uniiiu^  a  tte- 
funkdCCt  will  be  Atflaiucd  lit  c< j  u i t  v ,  13  Fht*  Ah~  5."  5  : 
2.  B>  ».  P.  C.  HS* 

AGfU,  Arable  bnds  in  rhc  CDmmon  fields.  Fwiftvt, 

AID,  See  ru.  7«,tv;  /.  ^y,  {.  8.  11.  6. 

AID  ^RAYliR,  jfte/rrr  ]  A  word  m<ide  ufe  of 

in  p tedding,  Jut  .t  petition  in  court  to  t  all  in  Ik'lp  frotn 
nctlier"  prrion  chut  hath  an  intcivilin  tlie  tbin^  cotueAt  d  ; 
thugtvM  flrength  to  the  p:  irv  praying  in  eUt  and  to  the 
other .HkcMrUe,  by  giving  him  1.0  oppon  unity  of  avoiding 


what  he  thinks  proper  for  the  main  reliance  of  the  right  of 
the  perfon  calling  him,  and  of  nis  cww.    F.  N.  jo. 

A  d  Ihalf  be  granted  to  the  iicienv;,ar  in  e;effiv:efa-f?ittrt 
when  the  title  of  the  land  i*  in  que.lton  :  tefTee  for  years 
fhail  have  aii/ In  trefpais  ;  and  tcoftittj  >t  wiU  :  but  tenant 
in  tail  fltall  not  have  cl  him  :n  rrmuinJer  in  lee;  for 
ttc  hiriilelf  liath  the  inherit  jn^e.  l).sa  v.  s>i>r,  t^i.  In  a 
writ  of  repicvin,  the  avowry  being  for  a  real  fer^ce,  n-d 
U  granted  before  iffue;  and  in  siCtioa  of  trefp^fs  after 
ilfue  joined,  if  thfrt;  be  canfr,  it  fhUI  be  hi  t  for  Uie  de- 
lendanr3  tho'  never  for  the  plaintiff.  'Jenk  0^,64? 
PJt»,  Abr.  7.  Thvrc  ought  to  be  privity  between  a  per- 
son thsujoin5  in«/rt' and  the  other  to  «hom  he  U joined  % 
otherwise  jointer  in  ani  Wk.W  not  btfuiiVred.  Dttnv.  51U. 
Iherc  b  a  prayerin  MtfoffarreHi,  by  parJons,  vjcan.  ts?r. 
And  between  ewfliro***,  where  one  coparcencer  fbaU 
have  aid  of  the  oiiier  to  recover  fro  rata.  O.  Lit.  341. 
And  allbfervancs,  having  done  any  thing  lawfully  in  right 
of  their  majim  ihall  have  aid  of  them   Ttrm  Jt  Lty  34. 

AID  OF  i  HE  KiNG,  astxitim  rtgh^  b  where  the 
king's  tenant  pravs  am  if  the  hxj,  on  sccount  of  rent  de- 
nidituea  of  him  by  others  A  city  or  borough,  that  hold 
a  fee  farm  of  the  king,  if  any  thing  be  demanded  againU 
them  which  belong;  thereto,  may  pray  tu  n':A «/ ib*kin% : 
and  the  king's  baditfj,  collvctun,  oraccoutitants  thai)  have 
aid  tf  the  king.  In  theje  caSes  the  proceedings  are  flopped 
till  the  king's  counfrJ  are  heard  to  fay  what  they  th.nk 
ht,  for  avoiding  the  king's  prejudice.:  and  this  aid  Shall 
not  in  an)'  cafe  be  granted  after  iiiue  i  becaule  the  king 
ought  not  to  rely  upon  the  defence  made  by  another* 
'Jrtti,  Cfftt*  64  :  T -rtflt  dt  Lry  3  j.  See  SUtsr  4  Ed*  1 .  c 
t,  3  :  14  Ed.  lit.  fL  j,  rT  14:  <J  1  //  4.  r.  o  :  See  aJl'o 
Cam,  Dig,  tit.  Aide. 

A1LE,  or  turi  of  the  French  aiadi  «ii/r]  A  writ 
vrBicb  lie»  where  a  man's  grandfather  Leirg  tt-ifed  oflandff 
ami  tenements  in  See  Simple  the  day  th<U  he  died,  at  d  a 
il  ra  D  ger  abate!  U  cir  entret  h  the  fa  hie  d  i  y ,  ami  di  Lfxa  iie  lies 
1  he  Jtejr  i>f  bis  inheritance,    F.  N.  B.  *.iz.  See  it c*  vJ^sc 

5^"  Afi>rr  J'anff/hr. 

j>lL  or  ALD  ;  irom  Snxon*  Wi/.  age-]  This  fyllable 
in  the  beginning  of  the  name;,  tit  piacei  dr^ute:  anti- 
quity ;  i&AlUityM/ffij  - ■  L%?wfbt  tJJi  — L>h;.:tt* 

yiLjiKEicAklUi,  A  tn,»ftiiger  aiid  kelepCI  iff  dog^  fijfr 
the  Spent  01  Davvkmg,  frenn  *l*imt  a  dogj  known  to  the 
anumti.  i>«  /-V*^  tf  utMr.  hhvsf  reimern  it  a  >aut  ciiner. 

ALliA>  the  */^.}  A  iurpnee  or  whitt  lu^cruutal  vtlt 
ancictniv  uled  by  odikiating  pritfts, 

ALBA 


ALBA  FIR  MA.  When  quit  rent?,  pnynbte.  10  the 
Crown  by  freeholder*1  °f  hwnorjSi  were  rcferved  in  filver, 
or  tvhlic  money,  they  wrtc  anciently  called  trftfte  *QttJt 


n.  u-r  vrd.  in  v,i. 
fc;;ri,  or  ifaie 

it  kicins  tiled 

/r  TV.' 

to  8  etittiul 


: hi*  kind  of  fan  at  I  payment  b  c tiled rr- 
tstus.Hflxf.tnr,  l  tW*  4^ 
ALWERjGKLI  UM,  1  ■  )8       ]  An  haUrgron  ;  a  de- 
.ttac  ferine  neck-     f  !\  uti «  6  i  1 . 

A  \  BIN  A  f  US  JUS,  Is  the  -Ai/iV  tf\ihi.vn-  in  Fiv?cy, 
•i'hrreby  rhe  kmg  at  the  death  of  an  rdieu,  1*  entitled  to  all 
lis  u  worth,  unlefs  he  has  peculiar  exemption,    ( .. w 
372.  .  ■  /.-. htoi* f  is  d c  1  i v L-ri  from        ff/pfuj .  S , * Clp.  z^' 
i  hi>  w,a*  repealed  bv  the  iaws  olFxmaat  in  7wa#  179;. 
AU:UM,  fee*  r"/™«. 

A  LDER,  i  he  full  j  as  irjf.U  (he  bell  oTaM  3  Mt 
I  ■    ,  the  n::>fl  dear. 

ALDERMAN*  Sav>  edJ&aa*,  Ls*.  tdJ?rttui*ktti.] 
Hbth  the  famefignification  hi  general  ci  feontor,  or  frnior: 
tut  at  this  day,  and  long  ftacc,  rhuJe  arc  called  atttn'men 
who  arc  aftbeiates  to  the  civil  magiltratL's  of  a  dry  or  town 
corporate.  SeeA/'r/fli  Giefs.  ae.  An  aLUrtvtui  ought  to 
hp  an  inh.ihir jiu  or'  the  place,  and  resident  where  he  is 
thofiti:  and  if  he  removes  be  ij  incapable  of  doing  his 
duly  in  the  guvcrn  merit  of  the  city  or  pla:c,  far  which  he 
rruy  be  disfr-nchifed.  AW.  R<p,  36.  AlJtrman  Latog- 
hj.-x  was  n  freeman  of  the  city  of  L*f>d<m,  and  chufen  0&&r> 
-  r .  of  ;t  wird,  ;ind  being  lummontw!  to  the  court  of  ahltr- 
hfi  appeared,  and  the  oath  to  ferve  the  olHcc  was  ten- 
dered to  him.  but  he  refofed  to  take  it,  in  contempt  of 
t'necr,un,  where upoo  he  was  committed  tn  }ft&gftte\ 
and  it  was  held  good,  Afanb.  Rtp.  179. 

The  alii<  nam  of  L-i •rtih-a,  &l\  are  exempted  from  ierving 
inferior  oft:  re  3 ;  nor  lhaU  they  be  put  upon  nfulc5.  or  ferve 
on  iuries  lo  long  as  they  continue  to  be  uUo  w*r.  1  Cro. 
5S5.    Ses  tu.  L*nfat. 

j  n  SpdBifin'i  Ghffiu  r  we  fiml  that  we  hid  anciently  a  ti- 
tle 6f  aidttlifa/truj  Mini  sinil&e  ;  mentioned  in  an  infertp- 
tic  si  on  a  roiab  in  Rarafy  i'iiVy,  And  this  oflicer  was  in 
nature  0/  Lord  Chief  Jofliee  of  E*gbm4.  S;eim.  AJcr- 
tuna  was  one  of  the  decrees  of  nobibiy  among  the  Saxes*, 
and  fignified  an  earl  ;  iomettmes  applied  to  a  place,  ic 
was  tiken  for  a  general,  with  a  civil  jurifdietion  as  well 
as  military  power  ;  which  tide  afterwards  wa»  ufed  fof  a 
jttdge,  but  it  fiterally  imports  no  more  than  elder  r 

Tnerc  was  likcivile  nhit* mctmws  lwtt(fr<Jrt  (the alderman 
of  th=  hundred,)  which  dignity  was  fii\ft  ir.f reduced  in  the 
reign  of  H<a  [,Du  Frtfne.  CoweL 

A&E  LLCLESL'E*  The  wings  or  fidcoflcj  of  the 
thm-h  ;  f-nrn  i\v  i-rencb,  Lft  aifcs  rfe  i'Ejg/i/e. 

ALECfc^NARIUM,  A  fort  of  hawk  "called  a  fanner. 
See  Pttturtt. 

..  :■  :  i<  iLSl7?',  A:  -  :n  helicenfi-d  by  j  unices  of  peace, 
who  take  recognizances  of  akhoule  keepers  not  to  fufier 
diforders  in  their  bodies*  and  they  have  power  to  pot 
down  fikhxntfa,  £sV,  Bnt  the  acl  v*  not  to  re  ft  rain  felling 
of  alt  in  lairs,  Stat,  c  ^6  Ed.  6.  c,  15.  jtkb>mft  k*t pert 
are  liable  to  a  penalty  of  20/.  for  keeping  aUfxH/tj  with- 
out licenfe;  not  exceeding  40*.  nor  under  io.r,  for 
felling  ok  in  fliort  meafure ;  and  jor.  for  permitting 
3 


trppJit>ga  r-*T-  and  perfen^  r.e railing  «.V  or  beer,  fUfattfe 
L  r/i  rx,  Jjfe,  (hall  ft  11  thejr  ok  b>  t  foil  ale  cpiart  or  pint, 
according  to  ttstr  fcapdard in  the  Exttftftor,  marked  from 
the  faid  Usndarii  j  nnd  (nb  f;»>dimiflioncrj,  or  ctilleclors 


of. 


9;  unq  fee  flat.  4  y<t*  1  r  ,  c  r  2  r  V i.  c  7  :  I  Cr.*.  t . 
t.  4  :  3  C«r.  1  -  <*  4 :  *  1  t5*  1  i  W>\  J .     I  j  ♦  See  tit-  /*rw;  j 

Uy  Lhc  fl:iT,  36  Gn,  t.  e.  41,  jofiice^  on  granting  II- 
cenvwsnr.-  ro  take  reeogntzftnetf  In  in/,  with  furetKs  in 
the  bl;c  tcm  tot  th-j  m  h  rainiog  good  order.  Licences 
tu  be  grafted  to  none,  not  licensed  the  preceding  year, 


»r  uothjti  twenty  diys  after,  yearly,  and  to  bj;  far  one 
yearly  only ;  penalty  foe  feJling  ale,  c*V.  without  a  fj- 
tence*  by  this  and  fubfri.uenr  .\h$.  hrlt  orTvr.ce  4.0^*  fe- 
cond  ofTence  4/,  third  oi^nce  6/. 

As  to  li:enccs  C?e  rhe  above  JUttitci  --;nd  Hat.  29  C^.  2. 
e...i*'s    5 3»  <-  46 :    so       3,  c  and  ki1!y  ^: 

ijU1.  J.  f.  59  :  by  wl;kh  lalt  act  no  psrfon  can  fell  wine 
by  retail  10  be  drank  in  his  own  hottK,  iviio  has  not  a  I  fa 
an  ale  licence.    S-rc  tit.  Jpruxkemtefci 

Al  ')  R  S  \NS  JOUR,  Ft*]  logo  without  day;  r .... 
to  be  linally  diimihi  d  the  court,  becauie  there  is  nu  fbe- 
ther  day  alftgned  for  sppearaoee*    Kuth>  146* 

ALE-SILVER,  A  rent  of  tribute  annually  paid  to 
the  lord  mayor  of  hy  thofc  that  fell  tth  within 

tJie  liberty  of  the  city.    4ntiq,  Pur-zty,  1S3. 

ALES  TAKE,  A  may- pole  called  akjtakt,  becaufe 
the  country  people  drew  much  <tk  1  lie  re  ;  but  it  is  n  t 
the  cosinrtun  may'po]?-3  but  rather  a  long  Hake  drove  into 
I  he  ground,  iviih  a  fign  on  if,  thai       was  to  be  fold* 

A  U;. -TASTER,  L<  an  officer  appiitntcd  in  ei-ery  t:onrt 
lectj  fivorn  to  look  to  the  atlizr  imd  g s>odne|»  of  ek  and 
beer,  within  the  pttcincls  ol  the  lordJbip.  A'/>ci  46, 
Jn  Ltntfon  there  arc  u/t  t$tt&rit  who  are  othcers  appointed 
to  tafie  air  and  beer,  i$c.  in  the  limits  of  rhe  city. 

ALFET»  Sax*  /fl/cnL]  A  cauldron  or  furnace,  iv here- 
in boiiing  watei  was  put  for  a  criminal  to  dip  his  arms 
in  ufi  to  his  elbow,  and  there  bold  it  for  fome  lime, 
Du  Cattpf.   See  tit*  Qrdtat. 

ALIAS,  A  fecond  or  further  writ,  ifTued  from  the 
courts  at  Wtft*uit$jttrt  afttr  a  cari'ist  feflc,  fued  out  with- 
out elTe£L 

ALIAS  DICI'US,  Tj  the  manner  of  dofcriptton  of  a 
defendant,  when  fued  on  any  fpeci^liy:  as  u  bond,  &c. 
where  a|:or  bis  nnnt*t  and  common  addition,  then  comes 
the  alitu  iliil,  and  defcribes  htm  again  by  the  very  name 
and  addition,  whereby  he  is  hound  in  the  writing. 
Djti  to:  Jtnki  QtKt.  119.  Sec  Mijwner* 

ALIEN,  uilknits*  &kfi*glMii^\  Generally  fpsakin?:, 
one  bom  in  a  foreign  country,  out  of  the  allegiance  of 
the  king-  Under  this  head  mall  be  briefly  introduced 
the  prcient  ftate  of  the  law,  in  particular,  ns  to  I.  A'itnsj 
ft,  Dtmzxiti.  IIL  Nfttu>eih.-.i  Sui j&i,  IV.  Of  the  ve- 
ntral rjrt?  $  the  Latv-s  t»  Mkw, 

I,  An  Alien  &t>in  may  purchaf;  lanJs  or  other  eflatoj, 
but  not  for  his  own  ufe,  for  rhe  king  is  thereupon  enti- 
tled 
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tied  10  them,  i  !>t/L  2.  and  the  notes  there.  But  under 
the  flat,  i  3  Geo,  3.  c.  14,  aliens  are  enabled  to  lend  money 
on  the  fecuriry  of  mortgages  of  eftatcs  in  the  Wrj}  Jm/m 
CdemUji,  and  may  have  every  remedy  to  recover  the 
money  lent,  except  foreclosing  the  mortgage  and  obtain- 
ing poffrftion  of  the  land ;  which  is  pofuivcly  prohibited 
by  the  flatuie.  Nor  Ihail  a  woman  alien,  wire  of  a  natu- 
ral born  fubjrci,  be  endowed.  7  Rep*  z^.  a:  1  Infi.  3  1.  A. 
but  fee  the  note  there  contra.  Nor  n  Jcwcfs  wife  of  a 
Jjufh-artd  convene  I  CO  the  Chriflian  religion,  tJ.  ib.  See 
ihii  Diet.  tit.  Da-xer.  An  alirn  m.iy  however  acquire  a 
property  in  gouds  money,  and  other  pr'/onai  cllaic,  or 
may  hire  a  Jmufe  for  his  habitation,  7  Rep.  17.  For  pcr- 
fonal  eflate  is  of  a  ttartlitory  or  moveable  nature,  and  ihis 
indulgence  is  necciftry  for  the  advancement  of  trdde 
Al  ens  alb  may  trade  as  freely  as  other  people,  only 
they  are  fubjeci  to  certain  higf.tr  duties  at  the  Cujfom 
II  t/i  ;  and  there  alio  ibmc  oblblclc  Itatiue*,  {1  Rh.  3, 
e.Qi  3  <  ;  :  11  if*  8;  c.i6i  ttiJ.  tf.  r.  13:  52 
Eii  r.  1  f j  : )  prohibiting  alien  artificer*  to  work  for 
themfeives  in  this  kingdom,  rmd  making  void  afl  Icafei 
of  hoofes  or  Ihops  to  aliens ;  [See  tit,  rttjietrt  i\  but  it  is 
generally  held  i hat  thefe  were  virtually  repealed  by  flat. 
5  Esi&.  c.  7,  prohibiting  the  importation  of  ionic  foreign 


r  t  iajt.  2*  tiit&tc,  j'illo  an 
concerning  per  final  property 
difpofe  of  his  penonaT  dime, 
f  .ificos  mud  be  underilood  of 
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and  may  m;ie;c  .1  uiU.mJ 
Lunv.  34.  1  lute  rights  0 
a. ten  friends  only  ;  J  or  a  lie 
privileges,  untefs  by  tlic  ki 
time  of  war.  1  Ct  ■■  \  ;; 
S&m.  370. 

Where  it  is  faid  that  a 
king's,  dominions  or  allegiance,  this  mud  be  undcrflood 
witn  fomc  reilricticti*.  The  common  (aw  was  abfolutely 
foj  with  only  a  very  few  exception* }  10  that  a  particular 
act  of  parliament,  [&&t* ■itoCae*  II. bt)  was  netelTarv 
a/if*  tUe  reftoratiou  to  odturaliae^hildren  of  iub- 
Jecfc  born  in  foreign  parrs  coring  the  troubles.  Tbb 
m;<xim  of  law  proceeded  on  a  general  principle  that  evrry 
man  otve*  nttiwai  aii^uwn  where  he  ii  born,  and  cannot 
owe  two  fyth  allegiances,  at  emeu.  Yet  the  children  of  the 
king's  am  ha  finders  born  abioad  were  always  held  to  be 
natural  born  fubjccU.  7  Rcf.  1 1.  §  ifc  the  father  owing 
no  kcnl  allegiance  to  the  foreign  prince  ;  and  representing 
the  king  of  EvgLfuit  and  by  the  liar.  25  E  3,  jl.  zt  it  is 
declared  robe  the  law  of  the  crown  of  MttjhM,  that  the 
fciOjj'a  ihildren  tvtorvt'  fa*  are  cf  abiliry  to  inherit  the 
CTOW  n  ;  and  lo  cnc*.  urnge  foreign  commerce  it  is  cnacled 
by  the  fame  ftatute,  that  all  children  born  abroad,  provi- 
ded ■ .  If  rheir  parents  were  at  1  he  time  of  the  child's  birth  in 
^IJcgVirrcc  to  the  king,  and  the  mother  had  pallet]  the  leas 
hy  her  hu/band's  confent,  mj^t^t  inherit  as  H  born  in 
ht&kttul*  See  Cro,  Cm .  60 1  :  Mat.  9  1 :  fa**.  Vent,  3, 

By  ievrral  more  modem  Itatutcs  ,'  7  /inn.  f  5  :  10  Ami. 
r.  5  :  4  Gr*.  z.  Ct  11 .  and  i}G&.  3,  f.  it,)  thefc  rertric- 
nons  are  Rill  further  taken  off\  (a  that  all  child ren  born 
out  of  the  king1!  i'gcance?  whofc  fathers  (or grarrttffitbas 
by  the  father's  fide)  were  natural  born  fubjeclsj  though 
their  mothers  were  aliens,  ^r^  now  deemed  to  be  natural 
born  fubjccLs  thcmfelvei  to  all  intenfs  Jind  pnrpntc^j  un- 
lefs  their  laid  anccLlor  were  attainted,  or  baiiilhcd  beyond 
fea  for  high  trcafon  \  or  were  at  the  birth  of  fuch 
children  in  the  lervice  of  a  pjince  at  enmity  with  Qt-gei 


Britain  See  ftat.  4  G™,  z,  e.  21.  [Theiffae  of  an 
wGTvatf  by  an  a!icn3  born  abroad  is  an  alien,  1  Ftnt .  423  : 
+  Term  Rt/>,  400,  folemnly  decided.]  But  gta*A«ihiidrtn 
ot  fut  h  anceftors  fhall  not  be  privileged  in  refpect  of  the 
aliens  duty,  except  they  be  p  rote  Hants  and  actually  re- 
fide  within  the  realm  ;  nor  dial  I  be  enabled  to  claim  any 
tftate  or  intercft,  unfeft  the  claim  be  made  ivithin  Bvc 
yem  after  the  fame  fliall  accrue. 

The  children  of  aliens  born  her«  in  E/s^hirJt  are,  gc- 
Mnlly  freaking,  natural-born  fubjecls,  and  entitled  to 
all  the  privileges  of  fuch.  1  Cc-mm.  373. 

Jl.  A  De vtzEie  is  an  alien  born,  but  who  has  obtained, 
ex  ifoiautxr  rtgtt,  letters  patent  to  make  him  an  Exgl/h 
fubjea  ;  a  bigh  and  incontmuntcablc  branch  of  the  royal 
prerogative.  7  Rrp,  25.  A  denizen  is  in  a  kind  of  mid- 
dle lUce  between  an  alien  and  natural-bom  fubjeft,  and 
pnrtakes  of  both  of  thean.  He  may  take  lands  by  pur- 
ebafe  ar  devlfe,  which  an  alien  may  tiotj  but  cannot 
lukc  by  inbemnnce.  I J  AV-  &7  j  f°r  ^is  parent  through 
w(jom  he  mull  ciaiini,  bein^  an  alien  had  no  inheritable 
blood  ;  and  therefore  could  cenxey  nor.e  to  the  fon. 
/\nd  upon  a  like  defect  of  hereditary  blood  the  iliue  of  a 
denizen  barn  icfvrc  denization  cannot  inherit  to  him  ; 
I  nl  Jiis  iflue  born  After  may,  to  the exctufion  of  that  bin 
before,  i  faft  St  Vm$b\  2»c,  Bu:  by  ftat,  si^f  iz 
tf'iL  y  6,  all  perfons  being  natfifat-i&n  fubjeds  may 
inherit  as  heirs  to  their  abettors,  though  thafe  anc*Hor» 
were  aliens.  Sec  alio  Itar,  25  Gti.  z,  r,  39,  by  whi.h  this 
ft.^ture  of  IViL  3.  is  reftrained  to  perfms  in  being  a<  the 
death  of  the  anccftor;  and  divelh  the  eJUte  from  daughters 
ir>fav»ur  of  after-born  fons.  iloth  thefe  ac^ts  are  extended 
by  flat.  i6  Gcn.y  f.  52,  to  S&tfaul 

A  Denizen  is  not  eseufed  frcm  paying  ihe  aliens 
duty  and  feme  oiher  mercantile  burthens.    4See  ftf,r. 

cilj  or  either  houfe'of  parlinment,  or  have  iuy  office  of 
trutt  civil  or  miJitary,  or  be  capable  of  anv  prant  of 
lands,  &c.  from  the  crown.    Star.  1  2      3,  e.  2. 

HF.  Naturali:",tpmm  cinnot  be  performed  but  by 
ail  of  parliament;  lor  by  this  an  alien  is  put  in  the  fame 
date  a<.  it  he  IilJ  bren  born  in  the  king's  llgtancc;  ex- 
cept only  that  he  is  (by  the  flat,  12  W.  3,)  incapable,  as 
well  as  a  denizen,  of  being  a  member  of  the  privy  coun- 
cil or  parliament,  holding  offices,  grants,  Sue.  No  bill  lor 
naturalization  can  be  received  without  fuch  diCibiingclaufc 
in  it;  (flat.  1  Geo.  1 .  c.  4.)  nor  without  a  claufe  difablmg 
the  pcrfon  from  ohraining  any  immunity  in  trade  herebv, 
in  any  f^ireign  country;  unlcfs  he  Jhail  have  reiided  :n 
Great  Britain  fcr  feven  years  next  after  the  commencement 
of  the  fe£ion  in  which  he  is  naturalized  ;  (Hat.  i4Cro.  3. 
e.  S4  ;]  neither  enn  any  peribn  he  naturalized  or  reltored  in 
blood  unlet:  he  liath  received  the  Sacrament  of  the  Lord's 
Sirpper  within  one  month  before  the  bringing  in  c!  the 
bill  ;  and  tuileA  he  alfo  lakes  the  oaths  of  alle^ijntc  aa.l 
fupremacy  in  ths  prefence  cf  the  parlTJinent.  (flat. 
7>«l-f-f.)  But  thefe  provisions  have  been  uiiuNy 
difpcnlcd  with  by  fpecial  ads  of  parliament  previous  to 
bills  of  naturaitzati-n  of  uny  foreign  princes  or  princefles. 
Sec  ll.tuiti  xAsn.  r.i;  *}  Git>  1    f  a-  aGffl  2   /■  • 

♦  a.  }. 

Thefe  are  the  pr incjpi"*!  djilmclions  between  AUtns. 
Dcnixetts>  and  Natl  at  s\  didincUons  which  it  hails  been 
frequently  endeavoured  within  the  prelent  ccniu,  v  zoi:.<t 

almtfl 
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ALLAY, 


almofl.  intatty  aftde  by  or.;  general  naturalization  ?£t  for 
ail  foreign  proU'linnta,  £n  attempt  which  was  once 
carried  into  execution  by  Hat.  7  r.  5;  but  this  alter 
three  year*'  experience  was  repealed  fey  ii.it.  10  /hit.  c,  g'j 
except  the  daufe  for  uatu-Bvil.xmg  the  children  of  £.<>..>•& 
parents  bL.ru  Tt  bread,  Ho^eve^  every  foreign  fta'nVan 
who  in  time  of  war  feives  two  years  on  board  an  EnpFfh 
ihip  by  virtue  of  the  kinp/s  proclamation*  is  by  Hat.  I  j. 
Ci-tf.  a.r.  3.  ir/lfttffa  naturalized,  utijer  the  Frfce  rdtrfe- 
tiottsastn  Hat.  i;  3.  a.  And  all  foreign  i'ratcflnnis 
mid  ^ni'j,  upon  th^: tr  tending 'feven  year*  in  any  of  the 
.  •  •.  .:,»«  colonics,  without  btlnj  iJjicnl  ahovc  two 
months  at  a  ticn.%  and  nil  f..Jicj.gn  Iroteii.tius  fcrvuig  two 
• .  rrsrs  in  a  military  capacity  thtic,  cr  b::ing  three  year* 
t-mptoyed  in  tlr£  whale  fithcry.,  without  af.ej  ward*  ab- 
fenmtg  them»e;vo  from  the  king'*  d □minioni  for  more 
than  one  year,  and  ni  ne  of  thet'e  tailing  within  the  inca- 
pacities dec! j red  by  fta:*  ±Gte.  12.  ^w*.  attaint,  Ssfe.) 
ihalf.  on  taking  tie  oatb  of  allegiance  and  abjaraUM., 
cr  in  fomc  cafes  an  affirmation  to  roc  fame  effect,  be  na- 
turalised to  all  inter?  ti  and  ptrrpofes  as  if  they  had  S^en 
born  in  this  kingdom ;  except  35  to  divine  hi  pjrlia* 


of  Und,  from  til 
flacut.es  13^*0.  i 
a  C7«-  3.  r.  : 
therefore  arc  at 
Fretdiaait)  or 
What  thole  pi'iv 
cuUr  wa*v  the  fti 


.  3.  c.  25  :  20  GVff,  3.  f .  to.  Tiii- y 
•t-  to  a!l  i>:licr  pritdiegea,  which 
'in  Iv  litis  ktngdum  ajc  entitled  LO. 
are  with  r:i"pccc  u>  Teaar  in  parti* 
of  very  high  debate  ;j£out  the  tinjc 


of  the  famous  jaw  hiH$  llat.  26  %7rc.  2.  e.  .26  ;  which 
enabled  sill  Jwai  to  prefer  bills  of  naturall/atiou  in  par- 
liament wh  ho  at  receiving  ihe  ."Iktramcni  ordained  by 
#at,  7  Jn.\  1.0  but  this  att  continued  on fy  a  few 
months,  and  waa  then  repeded  by  llat.  27  (?*>.  a.f.  r , 

"IV.  Aii  ii/Ajf  enemy  coming  into  this  kingdom,  and 
tjken  in  war,  fmdl  fafkt  deatn  by  ihe  martial  law;  and 
net  be  indicted  at  the  common  law,  far  i he  indictment  mull 
conclude  tttWm  Vrrantui,!:  fi-t.Wy  &c  and  fit di  waa  never 
io  the  protection  of  the  king.  JJtilfy  J:  j\;>\  Mi'if.  4J7. 
^.'  ..'.v  iiv;pg  ur.-cj-  r.ie  pioitciion  of  the  king,  may  li-.ve 
ini  benffi:  oi  4  gLrter^l  pardon*  //^  jyr.  No  &j&tt 
fiial^  be  returned  an  any  jury,  nor  be  tworn  for  trial  of 
tfTaei  between  Ittbjeii  and  iubjeft,  t?V.  bat  where  an 
oirVg  is  parry  in  a  caafe  dcpcnJin^*,  the  intjurf!:  of  jurors 
are  "to  be  hr.lf  denizens,  and  haif  aUti.i;  Luc  in  t  '.Iei  of 
high  rreafvm^  this  is  not  aHowcd.  st  h.ft.  17.  i>ce  lint. 
27  3*  f  Mt  that  where  both  pnrtics  we  alien :  the  in- 
nceit  {hall  be  a  <S  alic nj,  and  flat.  28  £.  3..  r  1  j«  ■  S  to  trial; 
between  denizens  and  aliens ;  bee  aifo  1  CW.  tit* 

']  ho'  aliens  are  fuhjeel  to  the  ItWt«  and  in  tiformoift 
oSences  fa,  mtur^er,  tiiV.)  ari  Ir.tbJe  irr  the  ordmaiy 
i^utie  of  juiiicL',  fitl  \t  amy  be  too  harfh  to  punilh  thr*m 
On  a  loi  ;»l  jL.. ii'tf. —  I  bus,  a  Frank  priloner  indicted  lor 
j-rivarely  (Waling  from  a  flmp  wat  acquitted  of  that  by 
1  \t  ■  I  i  tl-l:! it?n  of  t!it"  judgrj,  *;nd  found  g Bitty  of  the  Lr- 
ceny  oii  y   Verjl  1 SS. 

.1  vti  v  i'leat  inliux  of  FrfUtfyken  into  EvphtnJ  Si:-t v in L7 
h'111  c  infed  in  the  yeara;  iytjtand  1793  by  die  troubtei 
in  Ffxtxitt  an  J  there  being  caufe  to  fufpect  t^4;.^  lomr  of 
thrm  were  fent  hrre  linr  dangeroO:3  and  urjulUftab]/  ptir- 
jxlcs,  an  att  wiu  palled*  fiat.  33  G*tf.  3.  t*  4,  commonly 


catted  the  Allert-BiSI,  coinpelTinj  the  msftei^  of  (hipi  ar-J 
riving  from  ford^n  parts,  under  certain  penaltie**  to 
give  an  account  at  emy  port  ofroentimbcr  and  names  of 
every  forttgrjer  on  board  to  the  cuUom  houle  officer- 
appointing  juilicei  and  others  to  grant  pa&pQrti  to  facli 
aliens  :  and  giving  the  king  power  to  re  I  tram  and  to  frnd 
them  oe.t  of  the  kingdom  on  pain  of  tranfportation,  and 
on  their  returt)*  oj  deaifi.  Tite  fame  ac>  alio  direcli  an 
account  to  be  delivered  pfthe  arms  cf  aliens,  which,  if 
required,  are  to  be  delivered  up,  and  aliens  were  not  to 
go  frjrn  o:it  place  to  another  in  the  kingdom  without 
pjlTpom,  This  aA  was  in  the  nrtl  inHance  temporary  ; 
:tnd  tl!Q.T  oppCiTcJ  in  bo:h  hotifeii,  was  proved  by  circu:ii. 
Itanccs  of  a  veiy  fctiou^  nature,  to  have  been  abfotuitly 
nec^fiury. 

By  thevariouj  acts  of  parliament  above  meniioned, 
m^ll,  it  not  all  of  the  nscerir;i  of  the  old  law  relative  ro 
aliens  are  obviated  and  reduced  to  pbin  and  mtetligib'e 
rules.  See  1  Lz>i;m<  366 — J7  5  :  1  tu/l.  2  and  S,  and  the 
notes  there;  and  7  Krp  Cjlviirs  case.  As  to  defcent? 
bctsvetrn  aliens  collateral^  Callhtgrjeeit  v.  Pacf,  1  Peiti* 
413:  t  Sid  tjjj,  iVs  to  pleading  alienage,  fee  tic, 
Mi^em&tt*  And  for  further  ma. tty  on  the  whole  of  the 
f'uhjeit.  Ccjr.  D{*.  tit.  ^.vtf, 

AJLfENATiON',  from  nikaare,  to  alien.]  A  transfer- 
'rin£  the  proper;;,'  o,'  .1  cliiagto  another:  it  chiefly  relates 
to  l-j'nds  and  tcnem*rnci;  as  Co  efhn  l^nd  in  fee,  is  10  fell 
the  fee  ft m pie  thereof.  i'V  An'i  to  cJkn  in  mortmain, 
is  to  makeover  hm.ta  *;r -tenement-*  T.o  j  tc.i^ioushoofc  or 
body  policie.  rinei  f«r  atia&tiiiu  are  citken  away  by 
Hat  j  *  Car.  3.  c*  24*  cjc  cpt  fiaei  due  by  paiticui^r  cus- 
toms ol  manors.  Ail  perion*  wno  tinv^  a  ri^ht  to  t&ho^ 
may  generally  th'.m  to  othera :  but  fome  wtfawttfms 
are  forbidden  ;  a5  an  alknation  by  n  pardctlUr  tenant, 
fuch  as  teni:nL  for  Wt\  i.  t*  whivh  in  tun  a  forfeiture  of 


gUft  in  tail,  it  11  a  *orte;ture  of  bi»elU:e:  lo  if  tenant  m 
dower*  tenant  foi- an jthcrf£  life,  tenant  fory^arsj  ^r*  do 
a/mSv  !cr  a  greater  cibte  diian  they  iawfttJb/  may  make. 
O).  L>t  z -3,  L'onditioha  in  feoffinL-nts,  th.it 

the  fcorrce  thall  not  cditn,  are  void,  Get.  Ut.  ac6  : 
/io^*  261.  And  it  is  the  fame  where  a  man  poffeffed  of 
a  le,,fe  for  years,  or  osher  thing,  gives  and  fells  hu 
whole  propeity  therein,  upon  1'uch  toniirion;  but  one 
may  grant  an  eilate  in  fee,  oacondittonth.it  the  2rantcc 
Jhalf  nijt  alien  to  a  pr,r«icular  perlbn.  cVt*.  And  inhere  a 
ittwrfinn  in  thoocnicr  oTan  clf.ue,  he  may  reitraio  .10 
<:  ■< '„■?/.• 'w  by  condition.  Z.V.  jbi:  Wwd**  Ltf:-  141, 
filiates  in  tail*,  for  |ift;>  or  years,  where  the  whole  inte- 
relt  it  not  purred  wiih.  may  be  made  with  condition  not 
to  fftirit  to  others;  for  the  prefcrvatibn  or  theJauds^ri.nrcs! 

ALIMONY,  dl  .  .r  »,  Nourithmcnt  or  maintenance  ] 
Jn  a  legal  fenfe,  it  i>  t^ken  for  that  allowance  which  a 
m.irrtcd  woman  I  ut*  for  and  h  entitled  tOj  upon  fepara- 
tion  from  her  hufband.    Tunis  tU  Ltj  38*  ^ce  tit*  ha  t,-; 

and  Ftttiit* 

ALLAUNDS,  fiS  ittyms,  Siythtirgtafet  Hare-lrtundj. 

ALLAY,  Lar.  xlftiya.  J  The  mixture  of  other  toecftlj 
ivlth  ftlver  or  gold.  Tlii>  fi.^ryis  to  augment  the  weight 
of  the  lilver  or  gold,  lb  as  it  may  dvfray  tKe  iharge  of 
coinage,  and  10  make  it  the  more  ftriilc.  A  pound  weight 
of  Handed  !;£-ld,  by  the  iiiei'cnt  flandardirr  the  mint,  1$ 

tftcb  y- 


ALL 


A  L  N 


twenty-two  cn rats  fine,  and  twocarals  allay  :  and  a  pound 
weignt  oi  right  Itanoard  ulver  contiit^  ot  eleven  ounces 
two  penny  weight  of  fine  filver,  and  eighteen  penny 
weight  oi  allay.  Lvuitn  tfi  EJfuy  upan  Ccwij  fag.  it;*  Etf 
9       5  /f  .  i      i  j  ♦ 

ALLEGIANCE  atlegiantia,  formerly  called  lifra*  ^ 
from  the  Latin  afflgare  ;  i.  e.  Itgmtwt fdciJ]  The 

mifhwi  Atid  l/pvaftd  wif nit1  f ttl  ebutietice  which  every  fub- 
jc^l  owes  to  hi?,  prince,  his  either  perpetual,  where  One 
is  a  fubject  born ;  or  where  otic  hatJi  the  right  of  a  fub- 
')£&  hy  naturalization,  6sV.  or  it  is  temporary,  by  reafon 
ofrcfidcnrc  in  the  king's  dominions.  To  fubje£h  born> 
ir  u  in  incident  in  reparable  \  and  as  fo^n  as  born,  ihcy 
awe  by  birth  right  obedience  to  their  lovcrcign :  and  it 
cannot  be  confined  to  any  kingdom,  but  follows  the  fub- 
jj-ci  whercfocver  he  gocth.  The  fubjecls  are  hence  called 
hrgepttplc,  and  are  bound  by  this  e/lrgiajicc  to  go  wiih 
t'i  ■  kinjjr  in  jii-.  wrtrs,  ,-,s  welt  within  ji  without  the  king- 
dom,   i  Inji,  129  *»:  a       741 .  7  Ga*  4.  GdfouPi  Cafe, 

fly  the  common  law,  ait  perfons  above  the  age  of  twelve 
years  were  required  to  take  the  oath  of"  aHt^iancf  in 
OOitlFM  lce<. 

And  there  are  fever.il  llatures  requiring  the  oath  of 
aUcgieutt  at4d  fupretuacy,  £?i  -  to  be  t  j ken  under  penal- 
tics :  juJhces  of  pence  may  fummou  pcrtbns  above  the 
age  of  eighteen  years  to  lake  thele  oaths.  1  Elm.  cap.  1  : 
l  ff,  &  A/,  r.  i,  S.  t  Ana,  fiat,  t.  r.  nz,  For  the  other 
Ifecotes  refpcQhtg  allegiance  lee  c  Eli  sc.  f.  t./t/i.  5  :  3 


and  reconciled  to  the  pope  or  fee  of  ifawf,  or  ihuil  pto- 
mifr  obedience  to  any  other  Prince  or  rtattt  he,  hi*  pro- 
enters,  couitft2ir-r.t,  aiders  and  turners,  tfull  incur 
the  guilt  of  Wgh  Tftafnn. 

ALLEGJ  ARE,  to  defend  or  jollify  by  due  courfc  of 
law,    Ltgrt  Aluted.  cap.  4.  SpAm.- 

ALLKR,  This  ward  is  n fed  to  make  what  is  added  to 
fignify  J  u  perl  a  lively  \  3&aJler  g<xd  is  the  greateit  t;o;jd. 
bee  Alder,    AA<r  fans  jour,  fee  Atcr. 

ALLEVIARE,  to  levy  or  pay  an  aecollomed  fine.  Cuntl. 

A  «  LOCATION,  atkfajn.)  In  a  2e£ai  lcnft-t  an  allow- 
ance made  upon  account  in  the  Exclytfttr*  ;  or  more  pto- 
perK'  a  pricing  or  adding  to  a  thing. 

ALLOCATIONS  FACIENJM,  A  writ  for  allowing 
to  an  accountant  fuch  Aims  of  money  as  he  hath  lawfully 
expended  in  his  office  ;  directed  la  the  lord  treafurer,  ll  1; d 
barons  of  the  Exclitaucr^  upon  application  made.  Rig. 
Or/'f .  206. 

aLLOJATO  COMITATU,  A  new  writ  tfcxigat 
allowed,  before  any  other  cwnty  cctjrt  holden,  on  the  for- 
mer not  being  fully  fmed,  or  complied  with,  iy'r,  Pirz. 
Exig.  14. 

ALLODIAL.  This  is  where  an  inheritance  is  held 
without  any  a>  knowiedgement  to  any  lord  or  fuperior  ; 
and  thereiore  is  t>l  another  nature  from  that  which  is 
feudal-  Atrial  lands  arc  free  land*,  which  a  man  en- 
joys wi  hour,  paying  any  line,  rent,  or  fervicc  to  any  o:her. 
AfoJium .  1  n  D  ■ '  me  Id  ay  book  i  t  fig  n  i  fie  s  *  frit  mtmu  t ;  1 1  c  d 
alttdaru  Lords  Paramount.  Kim  \  Co.  Liu*  1,  5.  &  fee  a 
Contm  ac,  £S5r,  And  this  Di£L  tit.  Teawet 

Vol.*. 


AT.LUMfNOR,  rrom  the  Fr.  alhmtr,  to  enlighteft,] 
One  u  ho  anciently  illuminated,  coloured  or  painted  opon 
paper  or  parchment*  particularly  the  initial  letters  of  art- 
1  icm  chaiicri  and  deed^.  Tli?  word  is  tifed  flat,  1  R, 
t.9. 

AJ  \ !  ANACK,  Js  part  of  the  hw  of  £Vr>/W,  of 
whicli  the  courts  muA  lake  notice,  in  the  return*  of  writs, 
but  tlie  QtmantieA  to  go  by  is  that  anne.t'd  to  the  Enk 
*f  Ccmmeti  ?r<y*t.    JJ/aA  Ct/;  41 »  %\ .    See  tit.  2V*r, 

The  diverlity  of  fi.\ed  and  moveable  feafti  was  con- 
demned per  tot,  cur*  for  we  know  neither  t!ie  one  nor  the 
other  but  by  ihe  almanack*,  and  we  arc  to  take  notice  of 
the  courfc  of  ihe  moon.  6  MxL  150,  tCo  :  Pttfih.  3  Ann, 
/?.  A*,  in  the  cafe  of  Harvy  v.  Bread* — 196.  S  C* 
and  /fa//.  Cii.  J*  fsid,  that  at  the  council  of  Nia  they 
made  a  calculation  moveable  for  £a/r<r  fwr  ever,  and  that 
is  received  here  in  Eugi,trt,lt  and  become  part  of  the  law  ; 
and  fo  in  the  calendar  cttabliftied  by  act  of  parliament.— 
a  Sali,  6z6.  pL  8.  A'.  C  accordingly  \  f<r  cur. 

Whether  fuch  a  day  of  the  mouth  was  on  a  StittJa?  or 
not,  and  fo  not  a  4m  juridkiti,  Ls  triable  by  the  country 
or  the  almanack,    Dytr  18  »,  //.  j^ct.  Bet, 

Jt  was  faid  that  the  court  might  judkialiy  take  no- ice 
of  fiTmanacks,  xmd  be  informed  by  them  ;  ar-d  ofed  .''  c- 
bcrfi  cafe  in  the  lime  of  Lord  Cattinc  ;  and  C  '  Qu$; 
thjt  fo  was  the  cafe  of  Gnkry  v*  Biiwurr*  and  judgment 
accordingly*    1  iw.  242.  //.  328  :  *$j?ti*.  B,  k. 

r.tgtv.  favxttt.  Co.  U'z.  zz?.  p.  12,  &  C.  and 

held  that  examination  bv  almanacks  was  fuhlcient,  ar,d  a 
trial  p*r  fait  not  nrccd.N  il^u*  the  ciror  atDgned,  i>h.w 
that  ihe  16  Ftb*  on  which  day  judgment  was  faid  to  be 
given,  was  on  a  Smfdny*  wai  an  error  io  fad)  1  and  the 
judgment  was  revcrfed. 

ALMAR1A,  armitrin  .*  The  archives  or  as  they 
3  re  ibme times  ili  1^ d  /Mminsutt  of  a  church  or  Library, — > 
Cm  of  Dtrtb,  in  Jf,  2> 

ALMMKH,  or  ALMONER,  tlceinfynarks^  An  ofH* 
cer  of  the  king's  Iiuufe,  whole  bufinefs  it  b  to  diftribme 
the  klu-V  n/raj  every  day.  He  ought  to  admoniOi  ths 
king  to  bellow  his  alnis,  efpecially  upon  faints'  days  and 
holidays;  and  heislikewifc  to  vifit  the  lick,  widows  Lha(r 
are  poorT  pri loners  and  other  ncccflkous  people,  and  to 
relieic  them  under  their  wants  ;  for  ^hich  purpofe  he 
hath  the  forfeitures  of  dcoi lands,  and  the  goods  of  ftVcn 
ileft,  allowed  him  by  the  king  Fltte,  lb.  2.  cap.  zz. 
The  lord  ahiv.tr  has  the  difpoiition  of  the  king's  difli  of 
meat,  after  jt  comes  from  the  table,  which  he  may  give 
to  whom  lie  pleafes  ;  and  he  diilributes  four-pence  in 
money,  a  two-penny  loaf  of  bread,  end  a  gallon  of  beer; 
or  inflead  thereof  three-pence  daily  at  the  court  gate  to 
twenty  four  poorperfons  of  the  king's  pirilh,  to  each  of 
ihrm  that  allowance.  This  oiheer  is  ufually  fotnc  bi- 
J  nop. 

ALMSFEOBi  or  almttfrtb*  Saxon  for  aim  msnty. 
It  has  been  taken  for  ivhat  we  call  Pncr-Ptnc^  firft  given 
by  Ina  king  of  the  IVtfl  Saxons ,  and  anciently  paid  in 
England  on  the  firii  of  Atiguji*  It  was  likewiie  called 
r  ntt  er-vt\  reiHfji  >l,  and  ht  itftb^  tnmg.  Seidell  Htjl.  Tithe t  Z  1  7 . 

At-MUTIUM.  A  cap  made  with  goats  or  iambi1 
fkins,  tiie  part  covering  the  head  being  fquare,  and  tlie 
other  part  hanging  behind  to  cover  the  neck  and  moulders, 
Mcrw/lkw  torn.  3,  p.  36:  IV*  Tbent.  1330. 

ALNACE  Fr.  auitsagt  ]  A  mealurc,  particularly 
the  meafuring  with  an  elL 

G  ALNAGER, 


ALN 


AMBASSADOR, 


ALNAGER,  Or/t«%fr,  Fr.atner,  Lat.  tttnigtr.]  U 
properly  a  mcafure  by  the  ell ;  and  the  word  auLe  in 
Fieic&  fignifcili  an  dl.  An  aulnagrr  was  heretofore  a 
public  fwom  ofticerof  the  king*s,  whofe  place  it  was  to  ex- 
amine into  the  affile  of  cloths  made  throughout  the  land, 
and  to  fix  Teals  upon  them;  and  another  branch  of  his 
office  was  to  collegia  fubudy  or  aaincgc  duty  granted  to 
the  king.  He  had  his  power  by  flat.  25  £V/.  3.  flat,  4. 
e.  1  >  and  feveral  other  ancient  ftatutcs ;  which  appointed 
his  fees,  and  inflicted  a  ponifhment  for  putting  his  Tea!  to 
deceitful  cloth,  ISc.  viz..  a  forfeiture  of  his  office,  and 
the  value.  27  Ed.  3.  flat.  j.  e.  4:  3  R,  2.  r.  %.  There 
were  afterward*  three  officer*  belonging  to  the  regula- 
tion of  cloathing,  who  bear  the  ditlincl  name*  oijran:hcrt 
> .  .:  Jtrtr,  and  a*l*Bger\  all  which  were  formerly  com- 
prifed  in  one  perfon.    4  Injl*  31  :  Gmxi* 

By  n  &  iz  flKj.  e.  20,  Alnage  duties  arc  taken  away. 

ALNETL7M,  A  place  where  /?Mr/grow  ;  or  a  grove 
of  otter  freer.  Domefday-Book. 

ALODJUM,  fee  Alkdittm. 

ALOVERIUM,  Apurfe.    FLia,  Hi.  2.  r.  82.  par,  2. 

AL  i 'ARAIj  K.  .  .  .  •  .  I  1  \i:  cii'c- rings  made  upon 
the  fl/.'or,  and  alfo  the  profit  that  arifes  to  the  prieit  by 
reafon  of  the  alter ,  vbventiv  aftarh.  Mich,  ai  Bliz.  It  ivas 
declared  that  by  akarngt  is  meant  tithes  of  wool,  lamb*,  \ 
colts,  calves,  pigs,  chicken?,  butter,  chcefe,  fruits,  herbs^ 
and  other  fmall  tithei  with  the  offerings  due  :  the  cafe  of 
the  vicar  of  Weji-Haddm  in  Nwtbetwptiitijhiic,  But  the 
word  altarage  at  fir  it  is  1  hough:  10  fignify  no  more  than 
the  cafual  profits  arifing  to  the  prieft,  front  the  people's 
voluntary  oblations  at  thea//«r;  out  of  which  a  portion 
was  aJigncd  by  the  parfon  to  the  vicar :  fmce  that,  our 
parfons  have  generally  contented  themfelves  with  the 
grcattr  profits  of  glebe,  and  tenths  of  corn  and  hay  j  and 
have  left  the  fmall  tithes  to  the  officiating  priefts;  and 
hence  it  is  that  vicarages  are  endowed  with  them,  fjttm 
Je  Ley  39.    a  Cm.  ji6. 

It  feems  to  be  certain,  that  the  religious,  ivhen  they 
allotted  the  altarage  in  part,  or  in  whole  to  the  vicar  or 
chaplain,  did  jrean  only  the  cufloraary  and  voluntary 
offerings  at  the  altar,  for  fomc  divine  office  or  fcrvice  of 
the  prieft,  and  not  any  {hare  of  the  flanding  tithes,  whe- 
ther predial  or  mix  1.  Kinm.  Ffatcb,  Atttify  GI»J[. 

In  the  cafe  of  Prankljn  and  themafter  and  brethren  of 
St.  C™frt  T.  172  t,  k  was  decreed,  that  where  edtaragium 
is  mentioned  in  old  endowments,  r.nd  fupportcd  by 
ufage,  it  will  extend  to  fmall  tithes,  but  not  other  wife. 
Bttnb.  79, 

ALTERATION,  aherath,  Is  the  changing  of  a 
thing  *-  and  when  wrneffes  are  examined  upon  exhibits, 
they  ought  to  remain  in  the  office,  and  not  to  be 
taken  back  into  private  hands,  by  whom  they  may  be  al- 
tered.   Ihb.  254, 

ALTO  Sc  B  AS  SO,  VWir  ft  h  ttrlitrh  in  ahu  (if  ha#»t 
means  the  abfolute  fub million  of  all  differences. 

AMABYR.vel  AMVABYR,  A  cuflom  in  the  honour 
of  CLn,  belonging  to  the  earls  of  ArundtU:  Preti»m  virgin 
nltatit  thmino  folvcndum.  LL.  eccL  GitJ.  Hov.eli  Dha,  regit 
Wallin:.  This  cuftom  Henry  earl  of  Arundel  releafcd  to 
hti  tenants*  Anns  3  6?  4  P.  vst  M, 

AM  H A  CT U  St  A  fe  rvan  t  or  cl  i ent .  CvauL 

AMBASSADOR,  Itgmtus. )  A  pe  r  fon  fen  t  by  on  e  Sovev 
reign  [Power]  to  another  with  authority  by  lelters  of 


Credence  to  treat  on  affairs  of  ftate.  4  2g£  15  J.  And 
amhagadrn  t  are  either  ordinary,  or  extraordinary  \  the 
ordinary  amhajfadars  arc  thofe  who  refide  in  ihe  place 
whither  fent  j  and  the  time  of  their  return  being  indefi- 
nite, fo  is  their  bufinefs  uncertain,  arifing  from  emergent 
occa  fions  ;  and  commonly  ihe  protein  inn  and  aifairs  of 
the  merchants  i*  their  greateft  care :  the  extraordinary 
{onfojfadtrs  are  made/rj  tempore,  and  employed  upon 
fomc  particular  great  affairs,  as  condolejnenij,  congratu- 
lations, or  for  overtures  of  marriage,  &c  Their  equi- 
page is  generally  very  magnificent;  and  they  may  return 
without  refuelling  of  leave,  unlefs  there  be  a  retraining 
claufc  in  their  commifijon.    Mellay  144, 

An  agent  reprcfents  the  affairs  only  of  his  matter;  but 
an  amhttjfader  ought  to  reprcfent  the  greatnef*  of  his 
niaJler,  and  Ids  affairs.  Ibid*  By  the  laws  of  nations, 
none  under  the  quality  of  a  fovereign  prince  can  fend  any 
/z/rtLr/Tadvr  ;  a  king  that  is  deprived  of  his  kingdom  and 
royaltj  hath  loll  his  right  of  legation,  Nofubject,  though 
ever  fo  great,  can  fend  or  receive  an  amhajfador  ;  and  if  a 
viceroy  does  it,  he  will  be  guihy  of  high  treafon  :  che 
elctlors  and  princes  of  Ger»iativ  have  rke  privilege  of 
lending  and  reception  of  ambajfadtrt  \  but  it  is  limited 
only  to  matters  touching  their  own  territories,  and  not  of 
the  ftate  of  the  empire,  ft  is  faid  there  can  be  no  ambaf- 
fador  without  letters  of  credence  from  his  fovereign,  to 
another  that  hath  fovereign  authority  :  and  if  a  perfon  be 
fent  from  a  king  or  a bfolutc  potentate,  though  in  his 
letters  of  credence  he  is  termed  an  agent,  yet  he  is  an 
amball'ulor,  he  being  for  the  Public.  4  Injl*  IJ3. 

Aittbajfadors  may,  by  a  precaution,  be  warned  not  to 
come  to  the  place  where  fent  ;  and  if  they  then  do  it, 
they  (liall  be  taken  for  enemies  ;  but  being  once  admitted, 
even  with  cnemtes  in  arms,  they  lhall  have  the  protection 
of  the  laws  of  nations,  and  be  rrefcrved  as  princes. 
MolL  146.  If  a  banilhed  man  he  fent  as  jakantimj^ukf  to 
the  place  from  whence  he  is  banifhed,  he  may  not  be  de- 
tained or  molefkd  there.  4  Uji,  153,  But  if  he  be  not 
received  or  admitted 35  nmbaffador,  he  has  no  privilege  as 
fuch  ;  and  an  ambaijador  may  be  refufed  in  refprcl  of 
him  by  whom  fent ;  or  in  refpecr.  of  the  perfon  fent ;  as  if 
he  is  notoriously  flagitious  ;  or  if  he  be  disagreeable  to 
the  Mate  to  which  he  is  fent.  An  ambsffador  ought  not 
however  to  be  refufed  without  caufe.— See  Grains  and 
M-dly,  cited  Cam.  Dig.  tit.  Ambetjfaifor,  The  killing  of 
an  mnlfijfnJvr  has  been  adjudged  high  treafon.  5  JnjL  8. 
Some  iBJkbajfetdwt  are  allowed,  by  conccflion.  to  have  jn- 
rifdiction  over  their  uwn  families  ;  and  their  houfes  per- 
mitted to  be  landuaries  ;  but  where  peribns  who  have 
greatly  offended  fly  to  their  houfes,  after  demand  and  re- 
tufat  to  deliver  them  up,  they  may  be  tuken  from  thence. 
Ambajfadsrs  cannot  be  defended  ivhen  they  commit  any 
thing  again  ft  the  ftate,  or  the  perfon  of  the  king  with 
whom  they  refide.  4  Injl.  15*.  An  emkajeuht,  guilty 
of  treafon  againfl  the  king's  life,  may  be  condemned  and 
executed  ;  but  for  other  ireafons,  he  fhall  be  fent  home, 
with  demand  to  punifh  hire,  or  to  fend  him  back  to  be 
puniftic<J,    +  hji.  1J2.    1  Roll.  Rep.  185. 

If  a  foreign  awhajj'advr  commirs  any  crime  here,  which 
is  contra  jus  gentium  *  as  treafon,  felony,  t^r.  or  any  other 
crime  againlt  the  law  of  nations,  he  lofcth  the  privilege 
of  w\  ambajjaddt and  is  iubjeft  to  punifh  men  t  as  a  private 
alitn  ;  and  he  need  not  be  remanded  to  his  fovereign, 

but 
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but  of  curiefy.  Danv.  Air.  327.  But  If  a  thing  be  only 
malum  prohibitum  by  an  aft  of  parliament,  private  law,  or 
cullom  of  the  realm,  and  it  is  not  contra  jus  gentium^  an 
amhaffador  mall  not  be  bound  by  them.  4  In/!.  153. 
And  it  is  faid  amlsjfiuhrs  may  be  excufed  of  practices 
againft  the  ftatc  where  they  refide,  (except  it  be  in  point 
of  confpiracy,  which  is  againft  the  law  of  nations)  becaufe 
it  doth  not  appear  whether  they  have  it  in  mandatis;  and 
then  they  arc  excufed  by  neceflity  of  obedience.  Bat* 
Max.  26. 

By  the  civil  law,  the  perfon  of  an  amlajjador  may  not 
be  arretted  ;  and  the  moveable  goods  of  etmbaffadors, 
which  are  accounted  an  acccflion  to  their  perfons,  cannot 
befeifedon,asa  pledge,  nor  for  payment  of  debts,  though 
by  leave  of  the  king  or  date  where  they  are  rclident  ; 
but  on  refui  il  of  payment,  letters  of  requcit  arc  to  go  to 
his  mailer,  v3c.  Molioy  157.  Danv.  328.  The  law  of 
nations  touching  ombajfadors  in  its  full  extent,  is  part  of 
the  law  of  England  ;  and  the  aft  7  An,  c  12,  is  only  de- 
claratory. Barbuh* i  Cafa  Rep.  temp.  Ld.  Talb.z%\  ;  and 
fee  3  Burr.  1748. 

By  our  llatute  law,  (tlat.  7  An.  c.  12.)  An  amlajjador, 
or  public  niini.lcr,  or  his  domeflic  fervants,  regillered  in 
the  fecretary's  office,  and  thence  tranfmittcd  to  the  Ihe- 
rifTs  ofiice  1  I  La:.l,n  and  MidJhftx,  arc  not  co  be  arrefted; 
if  they  are,  the  procefs  fh all  be  void,  and  the  perfons  fu- 
ing  out  and  executing  it  mall  fuffer  fuch  penalties  and 
corporal  punishments  as  the  lord,  chancellor  or  either  of 
the  chief  juftites  mall  think  Ac.  Alfo  the  goods  of  an 
amlajfad>irt  (hall  not  be  dirtrained.  Stat.  ibid.  Sec  1 
Comm.  2^4.  The  perfons  claiming  privilege  as  fervants 
of  an  ambajfadcr,  mull  be  fuch  as  are  really  and  bona  fide 
retained  and  rcgiflered  in  that  capacity  ;  and  the  aft  it- 
fclf  exprefsly  prohibits  its  extenlion  to  merchants  and 
traders  liable  to  the  flatutes  of  bankruptcy.  See  Fitxgib. 
200  :  Stre.  797  :  l  U  ilf.  20,  78,  9  :  3  ff'iff.  35:  2  Stra. 
797  :  Z  Ld.  Raym.  1524:  3  Burr.  1676:  ^Burr.  2016,7: 
and  Com.  Dig.  tit.  Ambaffadtr. 

AMBIDEXTER,  Litt.  One  that  plays  on  both  fides. 
In  a  legal  fenfc,  it  is  taken  for  a  juror  or  embraccor,  who 
takes  money  of  the  parties  f^r  giving  his  verdict ;  fee  tit. 
Juries,  flat.  5  Ed.  Xjt 

AMBRA,  Sax.  amber,  Lat.  ampfota.]  A  vcflcl  among 
the  SaxMJ ;  it  contained  a  mcafure  of  fait,  butter,  meal, 
beer,  Zfc .  Leg.  In.c  Weft.  Sax. 

AMBRY,  The  place  where  the  arms,  plate,  vcflbli, 
end  every  thing  which  belonged  to  houfekeeping  were 
kf  pt ;  and  probably  the  ambry  at  Wcflmiuftr  is  fo  called, 
becaufe  formerly  fet  apart  for  that  ufe:  or  rather  the  au/uo- 
tir/t  from  the  Latin  eLetm/yimria,  an  home  adjoining  to 
an  abbey,  in  which  thecharities  were  laid  up  for  the  poor. 

AMENABLE,  Fr.  umattr.  To  bring  or  lead  unto:  or 
<w:aitiablet  from  the  Fr.  A/</;«,  a  hand.]  Signifies  tradable, 
that  may  be  led  or  governed  :  and  in  our  books  it  is  com- 
monly applied  to  a  woman,  that  is  governable  by  her 
hulband.  Cowd  InUrp.  It  alfo,  in  the  modern  lenfe, 
jjgnines  to  be  refponiiblc,  or  fubjeft  to  snfwer,  in  a 
court  of  jufticc. 

AMENDMENT,  emend  at  io . ]  The  correction  of  an 
error  committed  in  any  proccfi,  which  may  be  amendrd 
after  judgment ;  and  if  there  be  any  error  in  giving  the 
judgment,  the  party  i»  driven  to  his  writ  of  error  ;  though 
where  the  fault  appears  to  be  in  the  clerk  who  writ  the 
record,  it  may  be  mm uki*    Tkrmudi  Ley  yj. 


At  common  law  there  was  little  room  fcr  amendment, 
which  appears  by  the  feveral  llatutcs  of  amendments  and  jeo- 
fail, and  likewife  by  the  conllitution  of  the  courts;  for, 
fays  Button,  the  judges  are  to  record  the  parols  [or  pleas] 
deduced  before  them  in  judgment;  alfo,  fays  he,  Ed  1. 
granted  to  the  jufliccs  to  record  the  pleas  pleaded  before 
them,  but  they  arc  not  to  erafc  their  records,  nor  amend 
them,  nor  record  again!*  their  inrolfmcnt,  nor  any  way  fuf- 
fer their  records  to  be  a  warrant  to  juftify  their  own  mif- 
doings,  nor  erafc  their  words,  nor  ai,,od  them,  nor  record 
againfl  their  inrollmcnt.  This  ordinance  of  Ed.  1.  was 
fo  rigidly  obferved,  that  when  j cilice  Hengbam,  in 
his  reign,  moved  with  companion  for  the  circumrtanccs 
of  a  poor  man  who  was  fined  1 3  /.  4  a*,  erafed  the  record, 
and  made  it  6/.  S d.  he  was  fined  800  marks,  with  uhic'i, 
it  is  faid,  a  clock-houfe  at  li'ejlnnnjler  was  built,  and 
furnifhed  with  a  clock  ;  but  as  to  the  clock,  it  has  been, 
denied  by  authors  of  credir,  clocks  not  being  in  ufe  titi  a 
century  afterwards.  Notwithstanding  what  is  mentioned 
above,  there  were  fome  cafes  that  were- amendable  at  com- 
mon law. 

Original  writs  arc  not  amendable  at  common  law,  for 
if  the  writ  be  not  good,  the  party  may  have  another; 
judicial  writ*  may  and  have  been  often  amended.  8  Rep.  157. 

Whatever  at  common  law  might  be  amended  in  civil 
cafes,  was  at  common  law  amendable  in  cr.mmal  cafes,  and 
fo  it  is  at  this  day  :  refolvcd  by  Holt  Ch.  J.  Powell  and 
Pvw-t  J.  1  Salk.  51.  pi.  14. 

Tho*  mi/awarding  of  procr/s  on  tkt  roll  might  be  amend- 
ed at  Common  law  the  fitm*  term,  becaufe  it  was  the  aft 
of  the  court ;  yet  if  any  clerk  at  common  law  ifTucd  out 
an  emnsoui  procefs  on  a  right  award  of  the  ceuri,  that  was 
never  amended  in  any  cafe  at  the  common  law.  1  Sali. 
$i.pt.  14. 

Anciently  all  pleas  were  ore  tenus  at  the  bar;  and 
then  if  any  error  was  fpicd  in  them,  it  was  prefently 
amended.  Since  that  cuilom  is  changed,  the  motion,  to 
amend,  becaufe  all  in  paper,  fucceeded  in  the  room  of 
it ;  and  ic  is  a  motion  that  the  court  cannot  refufc  :  but 
they  may  refufe  ir  if  the  party  dcfiring  it  refkft  to  pay  cofts, 
or  the  amendment  defued  fhould  amount  to  a  nciu  plea. 
10  Mtf.  88. 

Miftakes  are  now  effectually  helped  by  the  fbtutes  of 
amendment  and  jafaili ;  the  latter  fo  called,  becaufe 
when  a  pleader  perceived  any  flip  in  the  form  of  his  pro- 
ceeding, and  acknowledges  fuchjerror,  ( fo  falh  or  fat 
faille) ;  he  is  at  liberty  by  thofc  Jlatutes  to  amend  ir, 
which  amendment  is  fcldom  actually  made,  bat  the  be- 
nefit of  the  act  is  attained  by  the  courts  overlooking  the 
exception,  2  Stra.  \Ot  l.  Ihefc  Jlatutes  are  in  the  whole 
1 2  in  number,  and  are  here  recapitulated  cftronologicall) \, 
by  which  all  trifling  exceptions  arefo  thoroughly  guarded 
again]},  that  writs  of  error  cannot  ftnee  be  maintained, 
but  for  fome  material  miftakc  afTigned.  3  Comm.  407  j 
which  fee,  and  Bullet's  Ni.  Pri.  {Ed.  1793.)  320.  and  foi 
a  more  extended  view  of  the  cafes,  in  which  amend- 
ments may  or  may  not  be  made,  See  Com.  Dig.  tit. 
Amendment, 

By  flat.  14  Ed.  3.  c.  6.  no  procefs  fhall  be  annulled 
or  difcontinued,  by  the  mifprifion  of  the  clerk  in  miftak- 
ing  in  writing  one  fyllable  or  one  letter  too  much  or  too 
little  ;  but  it  ftiall  be  amended. 

The  judges  afterwards  conllrued  this  ftatute  fo  fa  von. 
rably,  that  they  extended  it  to  a  iwrd  ;  but  they  were  not 
G  2  fo 


fo  well  agreed,  whether  they  could  make  thefc  amend- 
me mtt  a*  well  rjffer  as  btfert  judgment  ;  for  they  thought 
their  authority  was  dele rmim.  d  by  the  judgment ;  there- 
fore by  flat  9  //  5.  r,  4.  it  is  declared  that  the  judges 
flail  have  the  fame  power,  as  well  after  a?  before  judg- 
ment, as  Icngas  the  record  in  procefa  is  before  (hem. 
GM  tt  C.  11.  no. 

This  ftatntcis  confirmed  by  feature  4  Hrn.  6,  <■ .  3.  with 
an  exception,  that  it  ftssll  rot  extend  to  procefs  on  out- 
lawry, or  to  records  or  proceffca  in  tVaki.  But  according 
to  2  Sand.  40,  this  la  ft  exception,  and  the  like  exception 
in  8  lltn,  6.  c.  15.  fecm  to  he  annulled  by  the  flatutc 
27  Hen,  8.  r.  *jS,  by  which  ft  is  enacted ,  that  the  riws  of 
England  lhall  be  ufed,  pracliied  and  executed  in  Walts. 

Though  the  foregoing  Ibtutesgave  the  judges  agreat- 
erpovver  thin  ifiey  had  before,  yet  it  was  found  ihitt  they 
were  too  much  cramped,  hiving  authority  to  amend 
Ttothing  hut  free//},  which  they  did  not  conllrue  in  a  large 
fig  ninca  lion,  fo  as  to  comprehend  the  whole  proceeding* 
in  real  and  perfonr.1  aclions,  and  criminal  and  common 


pleas,  but  confined  it  to  the  mcfue  frtctjs  and jury  pracr/iy 
3  Co.  157  a.  And  therefore,  to  enlarge  the  authority  of 
the  cour:?,  the  (tatute  8r7r«.  6.  e.  12,  gives  power  to 
amend  what  they  (hall  think  in  their  dtfcrelion  to  be  the 


rnifprifion  of  their  clerks  in  any  record,  procefs,  and  pica, 
warrant  of  attorney,  writ,  p«nnel,  or  return.  Gill,  U. 
C  P.  no. 

There  are  only  two  flatutes  of  amend  ments,  viz*  jrJu: 
14  Ed.  3,  flit.  1.  r*  6.  nnd  8  //.  6.  r.  12  i£  15.  the  rcJt 
arc  reckoned  10  be  ftxtutea  of  jeofail-4,  and  not  of  amend- 
ment?; per  JW/f  J.  1  frff.  ;i.  //.  14.  Mh& 
S.  R.  in  the  cafe  oF  Tbt  j^v.'j  v.  Tutihi*.*-* And  ibid,  he 
Held  that  the  E  H.  6,  was  only  to  inbrge  the  fubjeft 
snattt  v  of  14  Ed-  3.  and  that  j  4  £.  3.  extends  only  to 
procefs  out  of  the  roll,  wa.  writs  that  ilfuc  out  of  the 
record,  and  not  to  procedings  in  the  r^ll  itfclf:  but  tlut 
tin  14  Ed.  3.  extends  not  to  the  king,  becaufc  of  thefc 
word*,  {cbaHfisge  if  tlt  fefty)  and  that  the  ftatuie  K  N.  6. 
has  always  been  cor.fi  rued  in  limitation  of  the  ad  of  Ed,  3. 
an.2  the  exception  id  t!ic  nature  of  IL  6.  was  only  ex 
ttfrsxdariti  cant  tin  ;  and  all  judges  and  fages  of  the  law  in 
aul  h-ve  t-ken  it  not  to  extend  to  the  crown  ;  and 
the  cafes  on  the  other  bde  are  not  to  be  relied  upon. 

Farther  by  Pat-  8  Htn.  6.  t.  15.  **  The  king**  jus- 
tices, before  whom  any  mifprifton  fhall  be  found,  be  ic 
in  any  records  and  proccflcs  depending  before  them,  as 
^well  by  way  oferror  as  otherwjJ;,  or  in  the  returns  of 
the  fame,  by  flicriffi,  coroners,  bailiffs  of  fr^nchifes,  or 
nny  other,  by  rnifprifion  of  the  clerks  of  any  of  the  laid 
courts,  or  of  the  fhcriffs,  coroners,  their  clerki,  or  nther 
officers,  clerks,  or  other  miniflcrs  whatsoever,  in  writing 
one  letter  or  one  lyHible  too  much  or  too  little,  (hall 
j  have  power  to  amend  the  famc.M 

As  t!iefc  l;.atute5  only  extended  to  what  the  juftjees 
Ihou  Id  interpret  the  mi(^rifion  of  their  clerks,  and  oiber 
;  nicer*,  it  was  found  by  experience,  that  many  juft  caules 
were  overthrown  Jcr  ivam 'df 'for vir,  and  other  Fail:r:^T,  not 
i:de<i  by  this  iiatnte,  though  they  were  good  in  jubilance; 
*nd  therefore  the  flatuics  of  jeofail  were  made-  Gd&r  H. 
L*.  B*  1 1  t . 

By  flat.  3a  B.  8-  c.  30,  it  is  enacted,  "  That  if  the  jury 
iiave1  once  patted  upon  the  idue,  though  aftcrivatd*  there 
be  found  a  swfaiU  to  the  proceeding!,  yet  judgment 
{hail  Lc  giten  according  to  the  vcrdicX"  The  ftat.  13  EJiz. 


t.  14.  ordaio5,  '*  That  after  verJid  given  in  any  court 
of  record,  thrrc  fhall  be  no  ftay  ofjudgment,  or  rtverfal, 
for  want  of  form  in  a  writ,  count,  pfaint,  Gr'f-  or  for 
want  of  any  writ  original  rrjudui  \i;  or  by  rcafon  of  in- 
luScicnt  returns  q\  fheriffs,  &c.*'  By  flat,  11  Jttc.  \. 
f.  13,  1  If  a  verdid  (hall  be  given  in  any  court  of  record, 
the  judgment  fhall  not  be  ftjnyt  d  r>r  revcrled  for  variance 
in  fbrm  between  theoriginaJ  writ  or  bill  and  the  deck- 
rauon,  &c.  or  for  want  of  ai'frrniriii  of  the  party's  being 
living,  fo  as  the  perlon  is  proved  to  be  in  Jifc;  or  for 
that  the  t'twrcfacim  is  in  part  mif  awarded  ;  for  rniluo- 
mtr  of  jurors,  if  proved  to  be  the  perfons  returned; 
want  of  returni  of  writ'.,  fo  a<  a  pannel  of  jurors  be  re- 
turned and  annexed  10  the  writs;  or  for  that  the  return- 
omcer's  name  is  not  fet  to  the  return,  if  proof  can  be 
mad     list  The  writ  wa?  returned  by  furh  officer,  &c," 

'i'hr  flat.  16  and  17  Car  2  <  h.  £caJ  ed  by  TtpifJen  J. 
an  omnipotent  act,  1  f^htt  too;  and  made  perpetual  by 
ftflt,  22  and  13  Car.  c.  4,}  enacts,  **  Thnt  judgment 
Jball  not  he  li.,-.  "J  oj  rev.r  ic  J  ;;t:er  rerdicl  in  ihe  <.o\:rtc 
of  record  at  iViJhm 'after,  &c.  for  default  in  f$rm  \  or  for 
that  there  are  not  pledges  to  profeeutr  upon  the  return 
of  th£  original  writ,  or  becaufe  the  name  of  the  fheriF  t', 
nor  rt turned  u-i  ti  ir,  f •  •  r  dcf.iu!'.  of  nil:  ^ging  .ind  bring- 
tug  into  court  L-f  any  bond,  bill  or  deed,  or  of  atledging 
or  bringing  in  letters  tt&nmentary,  or  of  admibUfratioa i 
Or  for  the  omiJIif  n  of  it  c?"  or  mis,  or  centra  parm,  mif- 
takiug  the  Chriilian  name  or  lurnamc  of  cither  pfi  ty,  or 
thefum  of  money*  day,  month  or  year,  &c  in  any  de- 
claration or  pleading,  being  1  i~;  fitly  named  in  any  record1, 
&c.  preceding  *  nor  for  want  ol  the  averment  of  hoc 
fnratm  eft  I'triftcttrty  or  for  not  alledging  front  p&ttt  per 
rc-cordam^  for  that  there  is  no  right  venlrtj  if  the  caufe 
was  tried  by  a  jury  of  t;ie  proper  county  or  place;  nor 
6Val]  any  judgment  after  vcru  id  I,  by  confeflion,  ctgj^vit 
aSjwiWt  Arc.  be  rcierieo  tor  want  of  tnije-i  tc«rd:<t  or  ca- 
piat^r,  or  by  re,-,fon  that  either  of  them  are  entered,  ihc 
one  for  the  other,  Sc.  but  all  fu.h  tlefccis,  nsi  hting 
ngainft  tie  right  tf  tfrtmattv  <f  the  fust,  or  vj&  rtrj,  ,  -.  r/ 
or  trial  are  altered,  fhal!  be  ttiu.ttJfdUy  the  judges  :  though 
no  t  1  n  lu  i  rs  of  Appeal,  of  fettry,  indiSmettti ,  and  in  format 
ftwtt  Otifritaljtaialc*,  which  are  excepted  out  of  the  ad. 

By  flat.  4  and  5  An,  e.  t$t  ail  the  ftatutc*  of  jttfaifs 
(haM  extend  to  judgments  entered  by  condition,  nililieiiy 
or  nonftti.t  xnfermam  in  any  court  of  record,  and  no  fuch 
judgment  frail  be  reversed,  nor  any  judgment  or  writ  of 
inquiry  of  damages  thereon  fhall  be  (laved  for  any  de- 
fect which  would  have  been  aided  by  th*>je  natutes,  if  a> 
verdict  had  been  given,  lb  a*  there  be  an  original  writ  filed* 
&x. — Hy  Uat.  9  Ann.  c.  20*  §  7,  this  set  and  all  other 
Itatuten  of jcj/a  *./  jire  extended  to  writs  of  mandamui  and 
informal  nits  in  the  nature  of  a  qua  warrants.  .The  itatutes 
of  amendment  and  jeofails  not  being  conJlrued  to  extend 
to  criminal  proceedings,  or  on  penal  it,;tutcs  in  general. 
AW,'.  Ar.  P.  32c;  2  Mvd.  144.  Euca^WAfWirj  may  not 
be  amended  after  return.  4  Tern  Rip.  689.  The  fiar. 
c  Gfo^  1.  e.  13.  ordains,  That,  after  verdict  given,  judg- 
ment Hi  all:  not  be  flayec!  or  revcrfed  for  defect  in  form  or 
fublLncc  in  any  bill  or  writ,  or  for  variance  therein 
from  the  declaration,  or  any  other  proceedings. 

An  action  for  a  falfe  reiurnof  a  member  ol  parliament 
on  the  fiat.  7  and  8  IV.  3^  for  double  damages,  ii  reme- 
dial, tbo'  Jounced  on  a  taw  that  is  penal*  within  the 
ftatvtcs ofjcsfaiit,  \Wdf  xz^. 

ly 


AMENDMENT. 


By  the  foregoing  flatutes  (from  14  E  3.  c,  6;  10  3 
7/.  6.  c.  tyf)  ihe  faults  and  millakes  of  clerks  are  in  many 
caff*  emendobU  :  the  mifprifit>n  of  a  clerk  in  matter  of 
fail  is  amendable*  thcagh  not  in  matter  of  bw.  /Vw. 
25  ri.  It  there  he  a  mi  Hake  in  the  kgal  form  of  [he  *rit, 
it  ii  not  amendable :  there  is  a  diverfity  between  the  ne- 
gligence and  ignorance  of  the  clerk  that  makes  out  writ.  ; 
fur  his  negligence  (as  if  he  have  the  copy  of  a  bond,  and 
do  not  partite  it) » thi*  fhall  be  mmW  ;  but  hi .  ignorance 
in  the  legal  courle  of  original  writs  is  nor  amendable. 
%  Rep,  159.  A  party's  name  was  miflaken  in  an  origi- 
nal writ;  and  it  appearing  to  the  court  that  the  curator's 
instructions  tvere  right,  the  writ  was  amended  in  court; 
and  they  amended  all  the  proceeding  after  2  f^hii  152: 
Od  Car.  74.  if  a  tiling  which  the  plaintiff  ou^ht  to 
have  entered  liimfe'f,  bring  a  maiter  t  f  lubllancr,  be 
totally  omitted,  thi*  fliall  not  be  amended ;  but  othrrwife 
it  is.  if  omitted  only  in  pari  and  mifcntereJ.  Dn. 
Abr.  34.6-  Ey  the  common  i,iw  a  wrir  of  error,  iriurned 
and  Bled,  could  not  be  amended ;  becaufe  it  would  liter 
the  record:  but  now  by  ll.it.  5  Ceo.  |,  the  writs  of  error, 
wherein  ihert  fhall  be  any  variance  from  the  original  re 
cord,  or  othsr  defect,  may  be  amended  by  the  court  where 
returnable.. 

In  an  ajf.^fjlr.  the  defendant  pleads  Ms/  Gv?ty.  there- 
upon iflue  is  joined,  and  found  for  the  plainiifj,  he  fhiill 
have  judgment,  tho1  it  is  an  improper  ilfur  in  «his  ac- 
tion 1  for  a*  there  is  a  deceit  al'edged,  Mot  Guilty  is  an 
n.r  tAcr  1  hereto,  and  it  is  but  an  iilue  mts/w'/fed,  iviiich  is 
sided  by  llitute  Oo.  E:iz  407.  Jf  in  debt  upon  t\  Jingle 
hit!-,  the  defendant  pleads  fa?m&ttA  wttlonr  an  twf&Hmcfy 
auu  ilfue  if  joined  and  found  for  the  plaintiff,  iho'  the 
payment  without  acquittance  is  no  plea  to  a  ftugle  bill, 
he  fhall  have  judgment,  becaufe  the  iflue  was  jnined 
upon  an  affirmative  and  a  negative,  and  a  verdicl  for  the 
plaintiff  Wth+  57  and  3?  Ehx.  ;  Rep.  43.*  An  ill  plea 
and  iflue  may  be  aiiied  by  the  ftatutc  at  jenfnis,  after  a 
verdict :  and  if  an  i Hue  joined  l*e  uncertain  -nd  coniufrd, 
a  ve rdift  will  help  it  Cre.  Lai.  316;  HJ>  \\y  The 
f!atutes  iikewife  help  whrn  l.  ;  re  i&  no  original,  and 
where  there  is  no  hill  upnn  the  file,  it  ii  aided  after  ver' 
diet  by  ftjtuie,  but  when  thcic  is  an  origin.il,  which  is 
ill,  that  is  not  aided.    Cro.  'jae.  185,  48a:  Oa.  Car. 

Th-  future  uf  jeofails  16  and  17  Cm.  2,  he- 1  pi  a 
mif-irial  in  a  proper  county,  but  not  where  the  county 
14  miflaken.  1  Ma  J.  24. 

When  the  award  of  a  writ  of  enquiry  on  the  roll  U 
gnodt  the  (hall  be  amrmltd  by  thi  roll.  Liattb.  70, 
The  court  cannot  amend  to  make  a  new  writ ;  or  to  alter 
a  good  writ,  and  adapt  at  to  another  purpofe,  l£e.  only 
when  the  writ  is  b-id  and  vicious  on  the  face  oi  it-  Mod. 
Caf.  20J,  316.  Annetlf  ',67  ► 

With  retpeel  to  dilatation,  a  declaration  grounded 
cn  an  original  writ  jn.iy  not  be  amended,  tf  the  writ  be 
frroncuui  :  ih^ifgh  if  it  be  on  a  bill  of  Middkfex  or  a 
i.::  .'.;r,  il  i  ■  '-fundable.     I  LrlL  Abv.  67, 

A  plaintiff  may  (intend  HU  declaration  in  matter  of 
form  sltci  a  general  ilfue  pieadcd,  before  entry  thereof, 
withuut  payment  0$.  bolts;  ii  he  arxtttdift  (ubllauce.  he 
is  to  pay  cofts,  cr  give  imparlance;  and  if  he  amend  after 
a  fjieaal  ple<>,  thong  ii  lie  wuuEd  give  iinp:iri.inccf  he 
0111:1^-1)'  todi.  1  htll.  58.  A  declaration  in  ejectment, 
laid  the  d cm ifc  bcfjrc  the  lime  ;  this  was  no:  axundc bh-t 


foi  it  would  alter  the  ifTni,  and  make  a  new  title  in  the 
plaintiff,  1  48,  Ihe  plainufT declared  on  the  ila- 
tuteof  Witttot  fnr  a  robbery  done  to  himfelf,  tvhen  it 
fhould  have  been  of  his  fervanis  ;  he  had  leave  to  amend, 
3  I^v.  347.  [f  a  defendant  pleads  a  plea  to  the  right, 
or  in  aba'emcnt,  the  plain ci if  may  anien  t  his  lier'aration  ; 
but  not  where  he  demurs,  far  this  fault  may  be  thecaufc 
of  the  demurrer.  1  Sa  4  50,  A  drmurrer  may  be  amended 
after  the  parties  have  joined  in  demurrer,  if  it  beon.y  in 
piper.  Style  48.  Where  a  plea  fhall  be  amended,  when  in 
paper,  or  on  record,  &fcr«  Teethe  ftatute  4  Ceo.  II.  c  26, 
As  to  the  amendment:,  of  words t  £yV,  an  ifTue  entered 
upon  record,  wiih  leave  uf  ;he  court  mav  be  amended ; 
but  not  in  a  material  thing,  or  in  that  which  will  defacy 
the  record.  1  Lilt  Abr.  61 »  A  record  may  be  amended 
by  the  court  in  a  final!  matter,  after  ifTue  joined,  fo  as 
the  plea  be  not  altered  Daitnt*  Air*  33^.  If  on  a  writ 
of  error  a  record  is  tMeddea'ia  another  court  in  affirmance 
of  the  judgment,  it  mult  be  amended  in  the  courr  where 
judgment  was  given.  Hardr  ;oj.  Wnere  ih^  record 
of  wji  prim  docs  not  agree  with  the  original  record,  it 


«  prrjudice  the  authority  of  the  judge.  A  general 
or  fpccial  verdict  may  be  amiuitd  by  the  noie3  of  the  cEerk 
of  alliie  in  rfVll  canals \  but  not  in  criminal  aftions. 
l  Sa*ik,  47-  The  i(Tue  roll  fhall  be  amended  by  the  impar- 
lance  Ml,  which  ts  precedent  :  but  a  roll  may  not  be 
amended  after  verdicl,  when  there  is  nothing  to  ameitd  ic 
by  j  tho*  i'urplafage  may  berejeded,  and  fo  make  it  goad. 
Cro.  Car.  92  ;  1  Sid.  155. 

In  an  .■ttion  f>r\  the  (latuce  of  njuty,  a  verdicl  was  given 
for  the  plairttiff,  and  taken  oa  one  of  the  loun.s,  in  the 
declaration, —  l  he  other  connk?  being  fmond  for  defen^ 
dant. — Motion  tn  arte/!  of  judgmttt. — The  principal 

j  caufe  was,  the  thrijtian  name  of  one  of  the  iuurfbta  men- 
tioned in  that  count  (rightly  named,  in  thar  c  sunt,  be- 
fore) was  mitlaiien  in  the  ffic  r>;//,  which  hid  bem  ear- 

I  ried  in,  whereby  the  count  was  rtu-ered  abfurd,  and 
bad,  J  he  court  gave  leave  to  file  a  rtght  Zi7/,  (the  pro- 
ceedings being  by  biltj)  and  afienv.ird^  amended  'he  ijjus 

qui  tn.';:  v  irtw*  B.  A!  -  Trin  T*  15  GV*,  3.  i'his  was  dune, 

A  niilhikc  of  the  clerk  in  entering  a  judgment ;  .ts 
where  it  wak  that  the  defendant  recovered,  IrxHcad  of  the 
pt.iintifF,  Gaff,  w^s  ordered  tn  be  ^wf^M  Cvj  jae>  6  > !  : 
Hutt.  4 1-  A  judgment  m^y  be  .intended  by  rhe  p^pcr  book 
frgncd  by  the  mafrrr.  r  Soli.  ^o.  At  common  law,  the 
j  udges  may  amend  their  judgments  of  the  fjme  rrm  ;  and 
by  tlatute  of  another  term  S  Rep.  1564  14  £.  3.  If 
judgment*  ate  not  ar  leu  ered,  on  payment  of  c,  :t  rhey 
will  be  ordered  to  be  fo:  when  judgments  arc  entered, 
*tis  faid  the  defecto  ipknia  being  tne  aft  of  the  court, 
and  nor  the  mifprifion  of  tl.c  v.lcrk,  ;ire  not  amendable* 
Gdjb,  1.04,  Miflaic-s  in  returnsof  writij,  fines  and  re- 
coveries, made  by  mutual  at  01  p:.rt;-  ■,  m^y  be  amen- 
ed,  5  Hep  45.  Jadgm 
I  dicl,  for  that  an  origins! 
record  in  point  of  lurm, 
4C»  AfLcr  verdict  ^ncn 
(hall  be  no  ftay  of  judgm 
writ,  ur  infulttcicnt  rccu 
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between  the  original  writ  and  declaration,  ifc.  flat.  32 
//.  8.  1 8  Efts.  Vide  5  Geo.  i.  e.  13.  The  /o,SV«  may- 
be amended  by  the  juJgc's  notes.  1  U'ilj.  33  :  z  Sr™. 
l  J  9  -V.  C.  As  to  amendments  in  information j  by  the 
attorney  general,  fee  4  Term  Rep  457,  8. 

Amendments  zrc  ufually  made  in  affit  >r..v;eec\f judgments ; 
and  feldom  or  never  to  deftroy  them  :  and  where  amend- 
n  U  v.  ere  at  common  law,  the  party  was  to  pay  a  fine 
for  leave  to  am.'.-J.    3  $aU.  29. 

AMERCIAMENT,  amerciamentum,  (from  the  Fr. 
merei)  fignifies  the  pecuniary  punithtnent  of  an  offender 
ngainft  the  king  or  other  lord  in  his  court,  that  is  found 
to  be  in  mifcricoidia,  i.  c.  to  have  offended,  and  to 
Hand  at  the  mncyof  the  king  or  lord.  The  author  of 
Terms  dt  Ley  faith,  th^t  amerciament  is  properly  a  penalty 
aliened  by  the  peers  or  equals  of  the  party  a  \erced,  for 
the  offence  done  ;  for  which  he  putteth  himfelf  at  the 
mercy  of  the  lord.  Terms  dt  Ley  40.  And  by  the  ftatute 
ol  M:s-.a  Charta,  e.  14.  a  freeman  is  not  to  be  amerced 
for  a  i'mall  fault,  but  proportionable  to  the  offence,  and 
that  by  his  peers.  9//.  3.C 4.  Amerciaments  arc  a  more 
merciful  penally  than  a  fine;  for  which  if  they  are  too 
grievous,  areleafemay  be  fued  by  an  ancient  writ  founded 
on  Ma*na  Cbarta,  called  moderata  mifricordia.  Sec 
New  Nat  Becv.  1 67 :  f\  N.  B.  76.  The  difference  between 
amerciament!  and  fines,  is  this ;  fines  arc  faid  to  be  pu- 
niihmcnts  certain,  and  grow  cxpreMy  from  fome  ffatute; 
but  a  >-ac.a  :enti  are  luch  as  arc  arbitrarily  impofed. 
\':::'\  78.  Alfo  fines  arc  impofed  and  aficfled  by  the 
court  :  amerciaments  by  the  country  ;  and  no  court  can 
impofca  fine,  but  a  court  of  record:  other  courts  can 
only  cmrtce     8  Rep.  39.41. 

A  court  lect  can  amerce  for  public  ouifances  only, 
l  Sound.  1 35.  For  a  fine  and  all  amerciaments  in  a  court- 
lect,  a  dilbrefs  is  incident  of  common  right;  but  for 
nncrc'rctmcnt  in  a  court  baron,  diilrels  may  not  be  taken 
but  by  prefcription.  1 1  Rep.  45.  When  an  amerciament 
is  agreed  on,  the  lord  may.  have  an  action  of  debt,  or 
ditlr:in  for  it,  and  impound  the  dirtrefs,  or  fell  it  at  his 
ptcafure;  but  he  cannot  imprifon  for  it.  8  ft//.  41,  45. 
Puk  the  cafe  of  the  Duke  of  Bedford  v.  JUotk,  B.  R. 
1  irdfn*.  See  tit.  Lett. 

There  is  alfo  amercement  in  picas  in  the  courts  of  re- 
cord, when  a  defendant  delays  to  tender  the  thing  de- 
■unded  by  the  king's  writs,  on  the  firft  day.  Co.  Lit. 
116.  And  in  all  pcrfonal  actions  without  force,  as  in 
debt,  detinue,  &t.  if  the  plaintiff" be  nonfuited,  b.ined, 
or  his  writ  abate  for  matter  of  form,  he  (hall  be 
but  if  on  judicial  procefs,  founded  on  a  judgment  and 
record,  the  plaintiff  be  nonfuited,  barred,  EsTr,  h^«  fliall 
not  be  amerced*  1  Me/f.  Abr.  206.  And  an  infant,  if 
jionfuitcd,  is  not  to  be  amerced ;  "jenk.  Cent.  258.  The 
capias  pro  fine  is  taken  away  by  5  W.  &  M.  e.  12. 

Tnr  ,  ki        U  of  the  Iheriff,  or  other  officer  of  the 
king,  for  mifconducl,  i>  called  amerciament  royal.  Termet 
de  Ley.    Amerciaments  arc  likewifc  in  fevcral  other  caics. 
See  tit.  Fines  for  Offences. 
•  ...SSE,  fee  AmUius. 

AMI,  vide  Amy, 

AMICIA,  fee  almutiuts. 

AMIC1US.  The  uppermott  of  the  fix  garments 
worn  by  priefft,  tied  round  the  neck,  and  covering  the 
brcail  and  heart — Amiclus,  a!ba,  eingulum>  ficlat  mastipu- 
lus  et  pia neta*—  Thcfc  were  the  fix  garments  of  priclls. 


I  AMICUS  CrrU/E.  If  a  judge  is  doubtful  or  mif. 
taken  in  natter  of  law,  a  llandcr-by  may  inform  the 
court,  as  amicus  curia,  z  Co.  Inji.  178.  In  fome  cafes, 
a  thing  is  to  be  maJe  appear  by  fuggeilion  on  the  roll 
by  motion  ;  forr.rrimes  by  pleading,  and  fomctimcs  as 
amir  s  cw-tt.  2  AV''.  5  [&  Any  one  as  etmuus  curia-  may 
move  to  quafh  a  vicioos  indictment;  for  if  there  were 
a  trial  and  vcrJitf,  judgment  muff  be  arretted.  Corn- 
ier/}. 13.  A  counfel  urged,  that  he  might,  as  amicus 
curia?,  inform  the  court  of  an  error  in  proceedings,  to 
prevent  giving  frdfe  judgment ;  but  it  was  denied,  un- 
lcfs  the  partv  was  prefent.  s  .V^otw.  Rep.  297. 

.AMI  r  I  ERE  LEG  M  TER&&  or  LIBER  AM 
LEGEM.  To  lolc  and  be  deprived  of  the  liberty  of 
fwearing  in  any  coutt :  as  to  become  infamous,  renders 
a  perfon  incapable  of  being  an  evidence  Vide  Glamd, 
lib.  2.  And  fee  the  ffatute  5  Eliz.  cap.  9.  againff  per- 
jury. So  a  man  that  is  outlawed,  lie.  is  faid  to  lofe 
bit  /aw,  i.  e  is  put  out  of  the  protection  of  the  law,  as 
leaft  fa  far  ai  relates  to  the  fuing  in  any  of  his  majeffy's 
court-*  of  juffice.  though  he  may  be  fued. 

AMMOiiRAGlUM.  A  fcrvice,  fuggefted  by  %/- 
man  to  be  the  fame  as  Cbcvage  ;  which  fee* 

AMNESTY,  amnrfia,  dk-vkA  An  act  of  pardon  or 
olliite'!,  fech  as  was  granted  at  the  rcfloration  by  kin£ 
Charles  \\ 

AMNITUM  INSULA.  Ifles  upon  the  Weft  coaff  of 
Britain.  Blount. 

AMORTIZATION,  amortizatio,  Fr  amortiffim^nt.] 
An  alienation  of  lands  or  tenements  in  mortm:.i:>,  trip, 
to  any  corporation  or  fraternity,  and  their  fucccfibrs, 
cjf..  And  the  right  of  amortization  is  a  privilege  or  li- 
cence of  taking  in  rr.orrmain.  In  the  llatutc  ./c  liherta- 
libus  perq  irendij;  an.  27  Ed.  1.  ft.  2,  the  word  amwtife~ 
ment  is  ufed. 

AMORTISE,  Vr.  amcrtir  ]  To  alien  lands  in  mort- 
main. 

AMPLIATION,  atrpl;auo  ]  An  enlargement  ;  in  law 
a  referring  of  judgment,  till  the  caulei*  further  examined. 

AMY,  am.cus.]  In  law  ptocbein  amy  is  the  next  friend 
to  be  irulLM  for  an  infant.  And  infants  are  to  fue  by 
pxxh/m  amy  (/.  e.  next  friend)  or  gttar.fian,  and  defend  by 
guardian.  Alien  amy  is  a  foreigner  here  fubjccl  to  fome 
prince  in  fricndlhip  with  us. 

AN,  JOUR  U  WASTE.  See  Year,  Day  and  Waffe. 

ANCESTOR,  autcceffii)  or  /redtcrffor.]  One  that 
has  gone  before  in  a  family  :  but  the  law  makes  a  dif- 
ference between  what  we  commonly  call  an  anceffor  and 
a  predeccflbr  ;  the  one  being  applied  to  a  natural  perfon 
and  his  nneeftors,  and  the  other  to  a  body  politic  and 
their  predeceffors.    Co.  Lit.  78.  b. 

ANLESTREL.  What  relates  to  or  hath  been  done 
by  one's  anceffors  ;  as  homage  aneeftrtl,  &C. 

ANCHOR.  Is  a  meafurc  of  brandy,  &c .  containing 
ten  gallons.    Lex  Mercat. 

A  N  C  M  OR  AGE,  ancoragium .]  Adutytakenoflhips 
for  the  ufe  of  the  haven  where  they  caff  anchor.  MS. 
A  ■  Ir.  n.  A-m.  The  ground  in  ports  and  havens  be- 
longing to  the  king,  no  perfon  can  let  any  anchor  fall 
thereon,  without  paying  therefore  to  the  king's  officers. 

ANCIENTS.  Gentlemen  of  the  iwkt  of  aurt.  In 
Cray's  inn  the  focicty  conliffs  of  berub.-.  s,  ancients,  bar- 
rifcrs,  and  /indents  under  the  bar ;  and  here  the  axcients 
are  of  the  oldeft  barriffcrs.    In  the  Middle  Temple*  fuch 
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as  have  gone  through,  or  .ire  part  their  readings,  are 
termed  artcientt i  the  inns  ot  Chutuiy  confilt  of  ancien/s 
and  Undents  or  clerks ;  and  from  the  aneicntt  one  is 
yearly  chofen  the  principal  or  treafurer. 

ANCIENT  DEMESNE,  or  demain;  veto fistritmi- 
mm  domin:,]  Is  a  tenure  whereby  all  the  manor*  belong- 
ing to  the  crown  in  the  days  of  St.  Edward  and  ll'illa::, 
called  the  Conqueror,  were  held.  The  number  and  names 
of  all  manors,  alter  B  furvey  made  of  them,  were  writ- 
ten in  the  book  ol  Domrfday ;  and  thole  which  by  that 
book  appear  to  have  at  that  time  belonged  to  the  CZOWB, 
and  are  contained  under  the  title  tora  regis,  W  <  1 
led  ancie»t  .A  :;rj  .  .  A'/ri  '"'.  9'J.  The  lands  which  were 
in  t!ic  poflcmon  of  Edward  the  Confrffar^  and  were  given 
away  by  him,  are  not  at  this  day  ancient  demefne,  nor 
any  others,  except  thofe  writ  down  in  the  book  of  Do»:rf 
day  ,  and  therefore,  whether  fuch  lands  are  ancient  de- 
mefne or  not.  is  to  be  tried  nnlv  by  that  book.  I  Salt  57  : 
4  Jfcjf.  2  0    Hib.  188:  1  Brm.nl.  43.  F.N.  B.  16.  D. 

Iiut  if  the  qucflion  is,  whether  lands  be  parcel  of  a 
manor  which  is  ancient  demefne,  this  (hall  be  tried  by 
a  jury  For'  parcel  or  not  parcel'  u  u>atter  of  fact,  y  Rr/>. 
cafe  of  the  abbot  of  Strata  Mateel'a,  Salk.  56.  774.  and 
fee  2  Burr.  1046. 

Fitxberbert  tells  us,  that  tenants  in  ."rricnt  demrfne  had 
their  tenures  from  ploughing  the  king's  lands,  and  other 
works  towards  the  inaintenrnce  of  the  king's  freehold, 
on  which  account  they  had  liberties  granted  them  F.  N.  B 
14,  228.  And  there  were  two  forts  of  thefc  tenurrs  and 
tenants;  one  that  held  their  lands  freely  by  charter  ; 
the  other  by  copy  of  court-ro'l,  according  10  the  cuitora 
of  the  manor.  Brit.  e.  66.  The  tenants  holding  by 
charter  cannot  be  impleaded  out  of  their  manor  ;  tt  r  if 
they  arc,  they  may  abate  the  writ  by  pleading  their 
tenure  :  they  are  free  from  toll,  for  all  tilings  bought 
and  lold  concerning  their  fubftance  and  huibandry-  And 
they  may  not  be  impanelled  upon  any  inqueft  F.  N.  />. 
14.  If  tenants  in  ancirnt  demrfne  are  returned  on  juries, 
they  may  have  a  writ  de  ncn  ponendis  in  afjifis,  &rV.  and 
attachment  againft  the  fheriflf.  1  Rep.  105.  And  if  they 
are  dilturbcd  by  taking  duties  of  toll,  or  by  being  dis- 
trained to  do  unaccuflomcd  fcrvices,  SV,  they  may  have 
writs  dif  Mvtfi,  a  i  crr  nt,  to  be  jilch.irged.  See  F.  N.  B. 
14:  New  Nat  Br.  32,  35:  4  In/}.  269.  ;  hefe  tenants  are 
free  as  to  their  pc.-fons  ;  and  their  privileges  arc  fup- 
pofed  to  commence  by  a£i  of  parliament  ;  for  they  can- 
not be  created  by  grant  at  this  day.    1  Salt.  57. 

Lands  in  gmti  Of  famfiu  arc  extendible  upon  a  ftatute 
merchant,  flaple,  or  elegit.  4  Infi.  270.  No  lands 
ought  to  be  accounted  ancirnt  demrfne  but  fuch  as  are  held 
in  focage  ;  and  whether  it  be  ancient  demrfne  or  not,  (hall 
be  tried  by  the  book  of  Domefday.  A  leffce  for  years 
cannot  plead  in  ancient  demefne  .  nor  can  a  lord  in  adlion 
againlc  him  plead  ancient  dt  rjnr,  for  the  land  is  frank- 
fee  in  his  hands.    Dan-..  Abr.  660. 

In  real  anions,  ejectment,  replevin,  &c.  ancttnt  .■/'•- 
m*fne  is  a  good  plea ;  but  not  in  actions  merely  perfonal. 
Danv.  658.  If  in  ancient  demrfne  a  writ  of  right  clofe  be 
brought,  and  profecuted  in  nature  of  a  f  un  dm  ;  a  fine 
levied  there  by  the  cufteni,  is  a  bar :  *nd  if  this  judg- 
ment be  revcrlcd  in  C.  B.  that  court  fhal!  only  adjudge, 
tiiat  the  plaintiff  be  reftorcd  to  his  action  in  the  iOuri  <y 
ancient  dtn:<f:r  ;  unlcfi  there  is  fome  other  caufc,  which 
rakes  away  itu  jurifdiction.    Jctik.  Ctnt.  87.   Dyer  373. 


See  the  flatutes  9  //.  4.  c.  e.  Se  8  H.  6.  e.  26.  to  pre- 
vent depriving  lords  in  ancient  demrfse  of  their  jurifdic- 
tion by  collufion. 

A  fine  in  the  king's  courts  will  change  ancient  demefne 
to  frank-fee  at  common  law  ;  fo  if  the  lord  enfeoffi  ano- 
ther of  the  tenancy  ;  or  if  the  land  conies  to  the  king, 
&V.  4  btft.  270.  See  Fine.  But  if  the  lord  be  not  a 
party,  he  may  have  a  writ  of  difat,  and  avoid  the  fine 
or  recovery  ;  for  lands  in  ancient  demefne  were  not  ori- 
ginally within  the  jurifdiclion  of  the  courts  of  Wef. mir.fi* t  ; 
but  the  tenants  thereof  enjoy  this  amongll  orher  privi- 
leges, not  to  be  called  from  the  bufincfs  of  the  plough 
by  any  foreign  litigation.  1  Rol.  Abr%  32;.  If  the  lord 
be  party,  then  the  lands  become  frank-fee,  and  arc  with- 
in the  jurifdiclion  of  the  courts  of  Wrfiminfier ,  for  the 
privilege  of  ancient  demefne  being  cAablifhed  for  the  be- 
nefit of  lord  and  tenant,  they  may  deflroy  it  at  pleafure. 
2  Rol  ,^,.324:  1  Salt.  57. 

With  refpeA  to  /leading,  it  is  to  be  obferved,  that  in 
all  attions  wherein,  if  the  demandant  recover,  the  lands 
Wuuld  be  frank- fee,  ancient  demefne  is  a  good  plea. 
I  Rel.  Abr.  322. 

Therefore  in  all  actions  real,  or  where  the  realty  may 
come  in  queftion,  ancient  demefne  is  a  good  plea;  as 
affije,  writ  of  -ward  <f  land,  writ  of  account  againft  a  bai- 
lilt  of  a  manor,  writ  of  account  againil  a  guardian,  &c. 
See  4  In r  :   270:   I  Rol  4ir.  322,  $2%. 

In  replevin  ancient  demefne  is  a  good  plea,  becaufe  by 
intendment  the  freehold  wiil  come  in  quell  ion.  Godb.64. 
1  Bx.lfi  108 

In  an  ejcclione  firmtr  ancient  demefne  is  a  good  plea  ; 
for  by  common  intendment  the  right  and  title  of  the  land 
will  come  in  qucllion  ;  and  if  in  this  action  it  fhould 
not  be  a  good  plea,  the  ancient  privileges  of  thofe 
tenants  would  be  loll,  inufmuch  as  molt  tides  at  this  day 
are  tried  by  ejeeiment.  Hob  47  :  1  Bulfi.  108  :  Hctl.  177 : 
Cro.  Eiiz.  826. 

But  in  all  actions  merely  perfonal,  as  debt  upon  a  leafc, 
trefpaft  quote  clau  um  fregit,  &e.  ancient  demefne  is  no 
plea.  /7«£.  47:  5  Co  105.  For  further  matter  fee  Kyd's 
Com  Drf.  tit.  Ancient  Dtmefne. 

ANCIENTV,  Fr.  Attatnti,  Lot.  Antiquiteu.]  Eldcr- 
fhip  or  (cntority.  This  word  is  ufed  in  die  llat.  of  Ire- 
land,  14  Hen.  3. 

ANDENA,  A  fwarh  in  mowing:  it  likewife  fignifies 
as  much  ground  as  a  man  can  llride  over  at  once. 

ANELACIUS,  A  fhort  knife  or  dagger.  Mat.  Pa- 
ri/ 277. 

ANFELDTYHDE,  or  according  to  Somner,  Anfeal- 
tible,  A  ftmplc  accufation  ;  for  the  Saxon:  had  two  forts 
of  accufations,  t/iss.  fimpUx  and  triplex :  that  was  called 
Angle,  when  the  oath  of  the  criminal  and  two  more  was 
fufficient  to  difcharge  him ;  but  his  own  oath,  and  the 
oaths  of  five  more  were  required  to  free  him  a  triplet 
accufatiene.  Bbunt.  Sec  Leg.  Adelfiani,  cap.  19.  tAtd 
Brampton. 

ANGARIA,  Fr.  Angaire;  interpreted  Perfonal  Service.] 
A  troublefome  vexatious  duty  or  fcrvice  which  tenants 
were  obliged  to  pay  their  lortls;  and  they  performed  it 
in  their  own  pcrfons.  Imprefling  of  fliips.  Blow:t.  See 
alfo  Spehtan  tj  Ctrwc.l  \  the  former  of  whom  gives  fome 
fanciful  derivations  under  this  word,  and  v.  Perangaria. 
It  fecms  that  it  may  be  eafily  and  rationally  derived 
from  An^or.  Lat. 

2  ANGELICA 
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ANGELICA  VESTIS,  A  mnniiifh  gavmeiu  mbicb 
J  ay  men  put  on  a  little  before  their  death?,,  that  they 
might  hive  tfce  bcoefi !  of  the  prayers  of  the  monks.  lc 
was  from  them  called  att^elsc ms  becaufc  they  were  called 
itxgefi,  who  by  their  prayers  attJtrt<tr  faiuti  Jutu  nltutt* 
And  the  vjo\.'djutc*nc>;i(jr')t  in  our  old  books,  is  under* 
ilood  of  one  who  had  put  on  the  ftabtt*  and  near 
death*   mmafii^t  t  torn*  p.  632. 

ANGEL,  An  antieni  f        coin  value  ioj, 

AivGILD,  rfi^w]  The  bare  finglc  valuation  or 
eompenfation  of  a  criminal  ;  from  the  Sax:  An  one,  and 
£  /,/,  payment,  mulct,  or  fine*  T+uigiU  was  the  double 
mulct  or  fine;  and  trigjld  (he  tieble,  according  to  the 
rated  ability  of  the  p<*lW    Luvjsf  la,  c.  so:  Sye/m. 

ASAinTti,  A  Angle  tribute  or  tax/  The  wo.d; 
emhhte  2nd  tftyfor  are  mentioned  in  the  laws  of  William 
the  C«nqucm*  ;  arjJ  their  fenfc  is,  that  every  one  ftiou Id 
pay  according  to  the  cuflom  of  the  country,  his  part  and 
Jharc,  as  feot  and  lot*  CrfV.  Leg       I.  c.  6>* 

ANIENS,  Ft-,)  Void,  being  ff     force.  i7.  Ar.  £,214. 

ANN  ALES,  Y.^rlings,  or  young  cutiie  f/om  one  to 
two  years  o'd. 

A  N  N  T^,  Jmtdts.]  TSiis  word  ha»  the  fame  meaning 
Vtricb  firft  fruits,  ftat.  2C  tf.  8.  c,  20*  The  rcafon  of  the 
inane  is,  becaufe  :he  rate  of  ihe  firlt- fruit*  paid  /or 
ipiruiij;!  livings,  is  after  the  value  of  one  year**  profit. 

A  N  N  i:.  A  J .  I  NrCi  O  1*  TIL  r. ,  flat .  17  £,/.  -  r.  j  .  Fi\  :-ni 
toe  Saxtutf  Ofuriaxi  AcctrJtrc>  ffgniiics  the  burning  or 
hardening  uf  ti£$> 

ANNIENTED,  from  the  Fr.  Amaz/V.]  Abrogated, 
fruJlr.-nril,  tr  brought  Co  nothing*  Lit.ff3.j$t. 

A  N  Ki VERS  ARY  D  A  Y  S ,  Z>,m a  Amtn  trfariu  ]  S  ol e  m  n 
day*  appointed  10  be  celebrated  yearly  in  commemora- 
tion of  the  death  or  martyrdom  of  faints ;  or  the  days 
whereon,  at  the  return  of  every  year,  men  were  ivont  to 
pray  for  the  fouls  of  ihetr  deeeafed  friends,  according  to 
the  cuflom  of  the  Riaia*  Cat bilks ,  mentioned  in  the 
Jjatute  of  J  Ed.  6.  c.  14.  This  was  in  ufc  among  our 
ancient  Ssxmi,  as  may  be  feen  in  Lib*  Ramtf.  feci*  134* 
The  anai\x>faryi  or  yearly  return  of  the  day  of  the  death 
of  any  perfon,  which  the  religious  rcgiftercd  in  their 
ovituai  or  manyrcitgy,  and  annually  obferved  in  gratitude 
to  their  founders  and  benefactors,  was  by  our  forefathers 
called  a  year.  Jay  and  a  mind- Any,  i.  e,  a  memorial  day. 

ANNt  NUBJLES,  fee  uudp* 

ANNO  DOMINJ,  The  computation  of  lime  from 
the  incarnation  of  our  Saviour  j  which  is  generally  in- 
serted in  the  dates  of  all  public  writings,  with  an  addi- 
tion of  the  year  of  the  king's  reign,  &r.  The  Romans 
began  their  ttra  of  lime  from  the  building  of  Ri,mt-y  the 
Grecian*  computed  by  Olympiads,  and  the  Cbrifiiam 
reckon  l>  m  the  birth  of  Jejot  Cl/rijt, 

ANNOISANCE,  ANNOYANCE,  or  Ntifmtt, 
Ntis/ame,  thus  termed  in  flat.  ziH.  S.  c.  5.  Vide  titles 
Nuifwce  and  Highways. 

ANNUA  PENSIONE,  Anancient  writ  for  providing 
the  king's  chaplain  unpreferred  with  a  penfion.  Jt  wai 
brought  where  the  king  h;td  due  to  him  an  annual pcajhn 
from  an  abin!  or  priort  for  any  of  his  chaplaini  whom 
he  thoutd  nominate,  ^beiug  unprovided  of  livings!  to 
demand  the  fame  of  futh  abbot  or  prior.  Tcr/ni  rfe  la 
£^4j:    keg.  Qrig  165,  307. 

ANNU.ALii,  AMNUALIA,  A  yearly  ftipend  anci- 
ently aligned  to  a  prieft  for  celebrating  ati  aoniveriary, 


or  fer  frying  continued  roafle*  one  year,  for  the  foul  of 
a  deccafed  perfoo. 

ANNUITY,  Annuui ' A  yearly  payment  of  n 
certain  fum  of  money,  gr:mt;J  10  another  for  lift?*  for 
years,  or  in  fee,  to  be  received  of  the  grantor  or  his 
heirs,  to  rhat  no  freehold  be  ,th»r;;ed  therewith  i  whereof 
a  mjiti  I  halt  never  liaveafTtL?  or  other  aciion,  hut  a  writ  of 
awtuitj.  TerM&ip  44:  Rtg.Orix.  158:  t:--  Ht  14+  ^ 

To  make  a  gnod  grant \u  a.:'  a:..-  <:.-f,  no  parti  i,u  far 
technical  iu ode  of  ex  prefix n  is  tu&ffirif  .  For  if  «  man 
gran  1  i  wammty  19  aether t  nt  t'tctivt-J  tut  *j  t>*J  wfftrf* 
or  Aj  k:  \a'fic:J  nuf  of  a  Atj  of  'tawcy,  or  W  be  irrtivul  of  a 
flraftger,  yet  ttoii  i>  fufficient  to  charge  hU  perfoo.  and 
the  fubfequent  werds  fhall  be  rejected,  t  fat.  Ah,  227. 

If  a  n^an  grant  a  rent  out  of  land,  in  whuh  lie  lias 
nothing,  that  be  £v  mt  ckargcA  fw  this  in  a  txirit  $ 

wmuity,  it  ih all  be  a  good  annuity  ;  for  the  prov iib,  be- 
in^  repugnqtit,  is  void.    d.  Lit.  140  a:   2  fiafjL  1 49, 

If  a  mnin  grant  a  ititt-chnrgr  et't  tf  bis  /an J,  the  gran- 
tec  has  an  dedion  10  t;  ke  it  ai  a  rent;  or  as  an  annuity. 
Lit  Jul.  219:  2  Eulfi.  1 4 S. 

The  treatife  tailed  D*aw rami  Stmlfut,  ilal.  I.  cap,  3, 
(hews  frvcral  differences  between  a  rent  and  an  axitfaiy, 
dut  c^ery  rent  is  iiT^ingout  ofLnd  ;  bur  an  annuity 
chargcth  the  perfon  only,  aj  the  grantor  and  his  heirs* 
who  have  aficts  b\  defcent. 

If  no  land*  are  b^und  for  the  pa  yment  of  an  «ftM%j  a 
diiircfs  may  not  be  tiiken  for  k.    Dirt  65, 

But  if  an  annuity  ifTuc  oat  of  land,  (tvhich  of  late  it 
often  doth)  the  grantee  may  bring  a  writ  of  unnuny,  and 
mckc  it  perianal,  or  an  auli'c,  or  oiltrain,  5&c*  So  as  to 
make  it  real,  Co.  Lit,  144.  And  if  the  grantee  take  a 
diltrefs,  yet  he  may  afterwards  have  a  writ  of  annuity,  and 
di&harge  the  land,  if  he  do  not  avo^v  the  taking,,  wHicb 
is  in  nature  of  an  action.  1  Infl.  145.  liut  if  the  grantee 
of  a  rent  bring  an  affile  for  it,  he  ibalt  never  -iUcr  nave 
writ  of  annuity  ;  he  having  elected  this  to  be  a  rent  j  fo  if 
the  grantee  of  an  OMmiify  avow  iht?  talcing  of  a  diflref>  in  a 
court  of  record.  Dan-jr  Air.  4S6.  And  if  the  grantee 
pun  hnfe  part  of  the  land  out  of  tvhich  an  annuity  is  iOuing, 
i>e  ihall  never  after  have  a  writ  of  annuity,    Co,  Lit.  ij.fi. 

Where  a  rent-charge,  iffuing  out  of  lands,  granted  by 
terMnt  for  lik",  6sfV.  determines  by  the  act  of  God  \  as  an 
intcreft  was  veiled  in  the  grantee,  it  is  in  his  election  to 
make  it  a  rent-charge,  and  fo  charge  the  lands  there* 
with,  or  a  penonal  thing  to  charge  the  perfon  of  the 
grantor  in  emmity.    2  A.  feifed  of  lands  in  fee, 

he  and  B,  grant  an  tttmkiiy  or  rent-charge  to  another  ; 
this  pi ima facie  is  the  grant  of  A.  and  confirmation  of  B. 
Hut  the  grantee  may  have  a  writ  of  annuity  again fl  both, 
\\  two  men  grant  an  mr.uify  of  zol.  pn  arm.  although  the 
pcrfons  be  feveraj,  if  the  deed  of  grant  be  not  for  them 
leverally,  yet  the  grantee  ihall  have  but  one  annuity 
againft  them.    Cf>  Lit.  144- 

When  a  man  recosers  in  ?  writ  of  annuity  he  fhall  not 
have  a  new  writ  of  annuity  for  the  arrears  due  after  the 
recovery,  but  a Jihc fade;  upon  Lhe  judgment,  the  judg- 
ment being  always-  executory  z  Rep.  5-.  No  writ  of 
annuity  lietft  for  arrearage*  only  when  an  annuity  is  deter- 
mined, but  for  the  aau\.  y  and  arrearage*,  Ci.  Lit.  28c. 
Though,  if  a  rent-charge  be  granted  out  of  a  leafe  for 
years  it  hath  been  adjudged  that  the  grantee  may  bring 
annuity  when  the  leafe  is  ended.  Aiw>  cap.  450.  Where 
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an  annuity  is  granted  to  one  for  life,  during  the  term  he 
(hall  havtawritofi'/aft/'O;  and  when  that  is  determined, then 
his  executors  may  have  aftion  of  debt  :  for  the  realty  i^ 
refolvcd  into  the  perfonalty.4  Rep.  49.  Ar:y  Nat.  Br.  287. 

If  the  annuitant  of  an  annuity  payable  half  yearly, 
fince  the  laft  terra  of  payment,  die  before  the  half  year 
is  completeJ,  nothing  is  due  for  the  time  he  lives. 
3  A:k.  260.  So  if  a  grant  be  made  to  A.  for  life  to  be 
paid  at  the  feaft  of  Eu/hr  or  within  20  days  after,  and 
he  die  after  Baft  within  20  days,  it  has  been  faid  his 
executor  fhall  not  have  it,  for  the  lajl  day  was  the  time 
of  payment.  Dal.  I. 

Upon  a  rent  created  by  way  of  refervation,  no  writ  of 
annuity  lies.  Daw.  483.  Writ  of  annuity  may  not  be 
had  againll  the  grantor's  heir,  unlefs  the  grant  be  for 
him  and  his  heirs ;  and  there  mull  be  afl'ets  to  bind  the 
heir,  by  grant  of  annuity  by  his  anceftor,  when  he  is 
named.  Cc.  Lit.  144:  I  Roll.  Abr.  226.  But  it  is  other- 
wife  in  cafe  of  the  grant  of  a  rent  out  of  land,  or  a  grant 
of  a  rent  whereof  the  grantor  is  feifed,  for  this  charges 
the  land,  but  an  anhuity  charges  the  perfon  only.  lir. 
Charge,  pi.  54. 

An  annuity  granted  by  a  bifhop,  with  confirmation  of 
dean  and  chapter,  fhull  bind  the  fu:cefTor  of  the  bifhop. 
StxKat  Br.  340.  If  the  king  grant  an  annuity,  it  mu.l 
be  cxprefTed  by  whofe  hands  the  grantee  (Hall  receive  it, 
as  the  king's  bailiff,  &c.  or  the  grant  will  be  void  ;  for 
the  king  may  not  be  fued,  and  no  perfon  is  bound  10 
pay  it,  if  not  exprcfled  in  the  patent.  Mm  Nat.  Br.  34;. 
If,  where  an  at.uuity  is  granted  pro  dtcimht  the  grantor 
is  difturbed  of  his  tithes,  the  annuity  ccafeth ;  and  fo  it 
h  wheic  any  Mtamh  is  granted  to  a  perfon  pro  eonjilio, 
and  the  grantee  refufeth  to  give  counfel;  for  where  the 
caufe  and  confideration  of  the  grant  amounts  to  a  con- 
dition,  and  the  one  ccafes,  the  other  lhall  determine. 
C».  L:r.  204. 

There  are  now  very  few,  if  any,  grants  of  aunnifiei, 
without  a  covenant  for  payment,  cxprefTed  or  implied  ; 
and  therefore,  where  a  dillrrfs  can't  be  made,  or  is  not 
approved  of,  the  grantee  may  bring  an  aclion  of  covenant^ 
and  recover  the  arrears  in  damages,  with  cofts  of  fuit. 
An  J  (hat  aclion  is  now  ufually  brought,  real  actions  and 
w  rits  of  ahwiity  being  much  out  of  ufe. 

Annuities  for  Lira.  To  guard  againll  the  fraudulent 
and  opprelfive  practices  of  ufurious  money- lenders,  excr- 
cifedon  young  heirs  and  other  ncccffitcus  perfons  entitled 
to  property  in  expectancy,  the  legiflaturc  found  it  neccf- 
fary  to  interpofe  by  the  following  aft. 

Hy  flat.  17  Ceo.  3.  e.  26,  a  memorial  of  every  deed, 
bond,  or  other  aflurance,  whereby  any  annuity  or  rent- 
charge  fhatl  be  granted  fir  fife,  or  fir  term  0/  yeat  s  t  et 
gratia  rjlatr  de:e>  tainahlc  on  tivht  fhall  within  20  days  of 
the  execution  (exclufive  of  the  day  of  execution  :  c  Trim 
Rep.  285),  be  inrolled  in  Chancery;  frith  memorial  to 
contain  the  date  of  the  deed,  the  name  of  all  the  parties, 
and  for  whom  any  of  them  are  trutiecs,  and  of  all  the 
witnefTe5;  and  to  fet  forth  the  annual  lum  to  be  paid, 
and  the  name  of  the  perfon  for  whofe  life  the  annuity  is 
granted,  and  the  confideration  ;  othcrwifc  every  fuchdeed 
and  aflurance  thall  be  \oid.  $1,2. 

In  every  dtcJ,  tec.  whereby  any  annuity  fhall  be 
granted,  the  confideration  really  (ubicb  Jhall  be  in  monf.y 
only)  and  alio  the  name  of  the  perfon  by  whom,  and  on 
whofe  behalf  the  confideration  fhall  be  advanced  fhall  be 
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fet  forth  in  words  at  length,  otherwise  fuch  deed  fhal!  be 
W.  §3.      _  " 

If  any  part  of  the  confideration  fhall  be  {Jire.9fy  ct 
dheSly)  returned  to,  or  retained  by  the  party  advancing 
the  fame,  or  if  the  coo  fid  era  1  ion  or  any  part  fcail  be  in 
goods,  the  annuitant  may  apply  to  the  court  in  which 
any  aclion  is  brought,  to  flay  proceedings,  and  the  couit 
may  order  the  alftirancc  to  be  cancelled,  and  any  judg- 
ment to  be  vacated,  g  4. 

All  contracts  for  the  purchafe  of  any  annuity  with  any 
infant  under  21  years  of  age  fhall  be  utterly  voin  ; 
notwithstanding  any  attempt  to  confirm  the  fume  on  the 
infant's  coming  of  age.  And  all  perfons  foliating  infants 
to  grant  annuities,  or  advancing  money  to  them  on  con- 
dition of  their  granting  annuities  when  of  age,  or  en- 
gaging them  by  oath  or  promi fc  not  to  pleau  infancy. 
And  folicitors  or  brokers  demanding  gratuities  for  pro- 
curing money  (beyond  10 /.  per  cent.)  (hall  all  be  judgtd 
guilty  of  mif demeanors,  and  liable  to  fine,  imprifonmcnt, 
and  corporal  punifhmcnt.  \  6,  7. 

This  act  does  not  extend  to  any  annuity  given  by  uill 
or  r.iarri-ige  fettlement,  or  for  the  advancement  of  a 
child  ;  nor  to  any  fecured  on  lands  of  equal  annual  value 
whereof  the  grantor  is  feifed  in  fee  fimple  or  fee  tail  iu 
pefffion,  or  fecured  by  aftual  crarsfcr  in  the  funds,  the 
dividends  being  of  equal  value  w  ith  the  annuity  ;  nnr  to 
any  'voluntary  annuity  without  pecuniary  confideration  ; 
nor  to  annuities  granted  by  corporations,  or  ur.dcr  aft 
of  parliament ;  nor  where  the  annuity  does  not  exceed 
lol.  unlcfs  there  he  more  than  one  to  the  fame  grantor, 
nor  in  trull  for  the  fame  perfon.  §  8. 

A  deed  not  rcgiflered  according  10  the  directions  of 
the  above  act,  U  absolutely  void  and  not  merely  voidable. 

2  Term  Rep.  603.  See  alfo  4  Term  Rep.  463,  494.,  coo, 
694,  790,  824. 

Mies  given  as  part  of  the  confideration  (which  if  ac- 
tually given  bona  fide  are  to  be  undcrflood  as  mney)  muft 
be  circumllantially  fet  out  in  the  memorial,  that  the  court 
may  fee  whether  a  full  confideration  W3s  given  or  not. 

3  Term  Rrp.  2b"8. — '1  h:  redemption  of  a  former  annuity, 
at  a  higher  price  than  it  was  purchafed  at,  is  a  good 
confideration.  5  Term  Rep.  283. 

If  the fscutity  be  fet  afidc  for  want  of  complying  with 
the  formalities  of  the  aft,  the  confideration,  if  fair  and 
legal,  may  be  recovered  back  by  the  grantee  in  action  of 
•mmtfitt  againll  the  perfon  actually  receiving  fuch  confi- 
deration money,  but  not  again  A  a  furety.  1  term  l.<p. 
732:  2  Term  Rep.  366. 

How  far  the  aft  extends  to  annuities  granted  previous 
to  its  paffing,  fee  1  Tom  Rep.  267,  8. 

For  further  matter  relative  to  Annuities  in  general,  as 
well  as  thofe  for  life,  fee  Com.  Dip.  tit.  Anwiry. 

ANNUITIES  PUBLIC,  fee  tit.  A Debt. 

ANbEU  or  Anful.    See  Aunfel  weight. 

ANTEJUR AMENTUM,  and  Prxjuramentum.  By 
our  ancellors  called  •wameutum  c alumni*  \  in  which  both 
the  accufer  and  the  accufed  were  to  make  this  oath  be- 
fore any  trial  or  purgation,  iiz.  the  accufer  was  to  fwear 
that  he  would  profecute  the  criminal;  and  the  accufed 
was  to  make  oath  on  the  very  djy  that  he  was  to  under- 
go the  ordeal,  that  he  was  innocent  of  the  crime  of  which 
he  was  charged.  Let.  Atbtl/lan,  apnd  Lambai d 23.  If 
the  accufer  failed  to  take  this  oath,  the  criminal  was  dif- 
charged;  and  if  the  accufed  did  not  take  his,  he  was  in- 
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tended  to  be  guilty,  and  not  admitted  to  purge  hiiufelf. 
Ler.  Hen,  u  <r.  66. 

ANTISTITUJM,  A  word  ufed  for  monaflery  in  our 
Old  hiflorics.  Bluatt. 

ANTITHETARUJS,  Signifies  where  a  man  endea- 
vours to  difebarge  himfclf  of  the  fact  of  which  be  is  ac- 
cufed,  by  recriminating  and  charging  the  accufer  with 
the  fame  faft.  Thii  word  is  mentioned  in  the  title  of  a 
chapter  in  the  laws  of  CttttuHu,  tap.  47. 

AP  AXIS  ATIO,  An  agreement  or  compacl  made  with 
another,    Upton.  lih.  2.  c.  12. 

APORIARE,  To  bring  to  poverty,  ?V*lJtngtHutt  in 
R.  2,    In  another  fenfe.  to  fhun  or  avoid. 

APOSTAREj  To  violate:  npzjiare  fcpefj  and  apojt*- 
tart  kges,  wilfully  to  break  or  tranfgrefi,  to  apofUtife 
from  the  law*.    Sec  Lt%,  Eefa.  Gmfiffirii,  c .  35. 

A  POST  AT  A  CAPIENDO,  A  writ  that  formerly 
lay  againlt  one  who,  having  entered  and  profeffed  foroe 
order  of  religion,  broke  out  again,  and  wandered  up 
and  dotvn  the  country,  contrary  to  the  rules  af  his  order  : 
it  was  directed  to  the  Jneriif  for  the  apprchenfion  of  the 
offender,  and  delivery  of  him  again  to  his  abbot  or  prior. 
^  Orf>+7i,  267. 

APO  1'Hh.CARlES,  are  exempted  from  ferving  of- 
fices. See  [it,  Co>i>hlIft  Cburthrn&tdtn*  Their  medicine* 
arc  to  be  fearched  and  examined  by  the  physicians  thofen 
by  the  college  of  phyficians,  and  if  faulty  mall  be  burnt, 
&c.  32/irfl.  8,  c,  40:  I  M.  /sat.  2+  f.  9^  And  apttbeearics 
to  the  army  are  to  make  up  their  cherts  of  mcdicinei  at 
Apttktcarirf  Hall*  there  to  be  openly  viewed,  &c.  under 
the  penalty  of  40/.    See  PbyfiiaHt, 

APPARATOR,  or  APPARITOR,  A  meflenger  that 
frrves  the  procefs  of  the  fpiritoal  court.  Hi*  duty  is  to 
cite  the  offenders  to  appear;  to  arreft  them  ;  and  to  exe- 
cute the  fentence  or  decree  of  the  judges,  l$c.  Sec  flat. 
Jt  Hen.  r.j. 

If  a  monition  be  awarded  to  an  apparitor,  tofummon 
s  ag),  and  he  upon  the  return  of  the  monition  avers 
that  he  had  fummoned  him,  when  in  truth  he  had  not, 
and  the  defendant  be  thereupon  excommunicated;  an 
action  on  the  cafe  at  common  law  will  lie  again  ft  the 
apparitor  for  the  falfhood  committed  by  him  in  his  office, 
i  he  pi^ni  1V1  mem  infiicled  on  him  by  the  eeclefiaJlical 
court  for  fuch  breach  of  tru  ft,  AyLPanrg*  70:  z  Bulff,  z6\+ 

/  FPARATOR  COMiTATUS,  An  officer  formerly 
«13ed  by  this  name  ;  for  which  the  ftierifls  of  Bvckixg- 
lerrjbire  had  a  considerable  yearly  allowance;  and  »n 
the  rfjgn  of  queen  Elizabeth,  there  was  an  order  of  court 
For  making  ih-i  allowance;  but  the  curtom  and  reafon 
of  Jt  arc  now  altered,    flak's  Sher.  Atte*  104, 

APPARLEMENT,  from  the  Fr.  PmeiUtxmt,  i.e. 
in  like  manner.,]  A  refembla nee  or  likelihood;  as  apfar- 
kitunt  of  war.    S:at.  * R.  2.  fi.  t.  c.  6. 

APPARL'R^.  Furniture  and  implements.  Cantuamm 
rtfarwra  is  plough  tackle,  or  all  the  implements  belong- 
ing to  a  plough.  Blbur.t* 

APPEAL,  It  ufU  in  ta»Jet$h 

I.  It  figniiies  the  removal  of  a  caufe  from  an  inferior 
court  or  judge  to  a  fjperior.  From  the  F tenth  verb  neu- 
ter, at  seller,  of  the  fame  bonification*  A*  relative  to 
this  fenfe  fee  the  proper  titles  in  this  Dictionary.  Ic 
may  be  well  alfo  in  this  place  to  obferve  the  difference 
between  an  appeal  from  a  court  of  equity,  and  a  writ 
of  error  from  a  court  of  law.  Mrft,  the  former  may  be 
broLrght  upon  any  interlocutory  matter  ;  the  latter  upon 


nothing  but  only  a  definitive  judgment.  Semify,  that 
on  writs  of  error  the  Houfr  of  Lords  pronounces  the 
judgment  ;  on  appeals  it  gives  direction  to  the  court  be- 
low to  rectify  it*  oisn  decree.  3  Comm.  55. 

2.  When  fpofctn  of  as  a  criminal  prolccution,  it  de* 
notes  an  accufation  by  4  private  fubjrcl  agsinft  another 
for  fome  heinous  crime;  demanding  punifliment  on  ac- 
count of  the  pnrtkular  injury  fuffered,  rather  than  for 
the  offence  againft  the  pubiicL  And  in  this  fenfc  it  i» 
derived  from  the  Frwxh  verb  afiivt,  atpelljer,  to  call 
upon,  fummon  or  challenge  one.  \  312.    Or  the 

accul'ationof  a  felon  at  common  law  by  one  of  his  accom- 
plices, which  accomplice  was  then  called  an  approver, 
(See  tit-  Atwjfary)  Ci,  Lit.  287.  See  alfo  B>ael,  Hit,  3; 
Brit,  e.  zzt  a  5  ;    Staandf.  lib.  z.  c.  6. 

Criminal  Appeals  are  either  capital  or  «cr  capital— 
But  of  the  latter  fort  appeals  Jc  pace,  fit  pfegit,  &  impri- 
Jonamtnto,  andofm^f/w,  are  now  become  tfyiftte  being 
turned  into  aftiom  of  trefpafs  Jong  fince.  Leach* t  Hawk. 
PC.  ii.2j5  of  the  Ut\  however  a  few  words  mall  be  faid 
hereafter.  Capita]  appeals  are  either  of  Tuafm  or  Feimj* 
The  Litter  may  be  fubdivided  into  \.ApptaUtf  Death  t 
eras  they  arc  otherwife  tailed  sfppteh  of  Mttrtier.  2,  Ap- 
peals of  Ibktttm  or  fcbbay,  3  Apeal*  of  Rapt,  4.  Ap- 
peals of  A>fat  which  la(l  are  now  entirely  obJoletc.  I  Injh 
a£8  a,  and  fee  2  Hawk.  P.  C.  c.  23. 

This  private  procefs  for  the  punifhment  of  publtck 
crimes,  probably  had  its  original  in  thofe  times,  when  a 
private  pecuniary  fati*&£tton,  or  <tartgiM  was  conftantly 
paid  to  the  parly  injured,  or  his  relations  to  expiate  enor- 
mous offences.  Aa  therefore  during  the  continuance  of 
this  cuftomT  a  procefs  was  certainly  given,  for  recover- 
ing the  weregild  by  the  party  to  whom  it  was  due;  ic 
teems  that  when  theie  offences  by  degrees  grew  no  longer 
redeemable,  the  private  procefs  was  llill  conrinurd  in  or- 
der to  infure  the  infliction  of  punilhment  upon  the  offen- 
der, though  the  party  injured  was  allowed  no  pecuniary 
compenfation.  4  Ccmsbj,  3  1 3,  4. 

It  was  alfo  anciently  permitted  (as  above  hinted)  for 
one  fubjeft  to  appeal  another  of  high  Trcafin,  either  m 
the  courts  of  common  law  (Brtti*  e.  22.)  or  in  parlia- 
ment; or,  for  [redbns  committed  beyond  the  feas,  in  the 
court  of  the  high  con  table  and  marfhal.  The  co^r.: 
zance  of  appeals  in  the  latter  Hill  continues  in  force  ;  an  J 
fo  late  as  163 1,  there  was  a  trial  by  battle  awarded  in 
the  court  of  chivalry  on  fuch  appeai  of  ireafon  ;  [By  Do* 
nai'l  Lord  Rac  againlt  D^  uiJ  Rnrttftj.  R*J$to.  vol.  2.  part 
x.  p.  1 1  >.]  But  the  cognizance  of  appeals  for  trcafon 
in  the  common  law  courts  was  virtually  abotilhed  by 
flat.  5  E*  3.  *.  91  &  25  E.  3.  [flat.  5^.  4  ]  (1  Hale  P. 
C.  J49,  359:)  and  in  Parliament  exprcAly  by  fiat* 
t  ff,  4*  c.  \\.   Sec  4  (,ri>rtj.'.v.  314. 

On  this  fubjeft  Mr^  Kyd  the  ingenious  editor  of 
Cvnyirfs  Dgrft  makes  the  following  ufefut  remark — It 
iJocs  not  appear  that  the  appeal  of  treafon  is  taken  away 
by  this  ftatute  (1  H.  \*c,  14^  or  any  other.  The  flat, 
5  E.  3.  e .  9,  only  fays,  that  none  mall  be  attached,  Eftr. 
againft  the  form  of  the  great  charter  and  the  laws  of  the 
land.  The  flat.  2;  E.  3.  [ftat,  5.]  c.  4,  goes  a  little  far- 
ther and  fays  "thai  none  fhall  he  taken  by  petition  or 
J  uggcLiion  to  the  king  or  to  hit.  council,  but  by  indictment 
or  presentment,  or  by  procef*  made  by  writ  original  at  the 
common  law."  It  ia  conceived  that  a  writ  of  appeal  it 
a  writ  original ;  (*  Hawk.  23*:  5  Burr,  2643  1)  there- 
fore if  an  appeal  of  trcafon  was  part  of  the  common  law, 
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thcfc  Bastes  do  maiiifofisy  not  tultc  it  away,  The  fl.it. 
!  H.  4.  r,  14 .  applying  only  to  appeals  in  parliament. 
See  Cmu  Dig.  tit,  Appeal  (A.  ly) 

However,  as  there  has  been  no  in  [lance  of  aqy  fuch 
appeal,  before  any  court  of  common  law,  cither  fince  the 
making  the  Mat,  1  H.  4.  c*  J4,  nof  for  many  years  before, 
tha  law  relating  to  fuch  appeals  feems  wholly  obfolcte 
at  this  day.    Leach  Hani*  P.  C  ii.  r.  23.  $  20. 

An  Appeal  of  Fthny  may  be  brought  for  crime*  com- 
mitted either  again  ft  the  parties  themfelves  or  their  rela- 
tions. The  crimes  againlt  the  parties  themfclvea  are 
Lareeay,  Rap+i  Maibtm.  and  At  fin.  The  eat?  crime 
againft  one's  relation,  lor  which  an  appeal  can  be  brought 
is  that  of  killing  him,  either  by  murder  or  manltaughter, 
4  Cemnt.  3141  (But  this  teems  an  unguarded  aftertion 
in  the  learned  commentator,  as  an  appeal  is  given  to  the 
bkfb&mi,  next  of  kin,  £o*r.  by  flat,  in  cafe  of  Rape.  See 
poll.  III.  Appeal  efRaft.) 

Appeal  of  Death  cannot  be  brought  by  every  relation, 
but  only  by  the  wife  for  the  death  0/  her  hufband.  Magna 
Cb  irUti..  34.  or  by  the  heir  male  for  the  death  of  his  an- 
ciftnr  ;  which  hesrfhip  v,aa  alfo  confined  by  an  ordinance 
of  king  lintry  the  i  irft  to  the  four  nfarclt  degrees  of 
blood.  Mirr.  r.  2.  *  7.  It  is  given  to  the  wife  on  account 
of  the  )ofs  of  her  pumand  f  therefore  if  lite  marricf.  again 
before  or  pending  her  appeal,  it  is  loft  and  gone  ;  {2  Tnjl. 
68,  317).  or  if  ihe  m-rri  .>  after  judgment,  Hie  mall  not 
demand  execution.  (2  H&wi.  P„  C.  24  3.  by  which  it 
feems  that  the  Curt  may  award  execution  ex  &$eio—fed 
dub  it  at  m).  The  heir  muli  alio  be  hrir  male,  and  fuch 
a  one  as  was  the  next  heir  fa  tht  c**rfe  <f  ihe  common  law 
at  the  time  of  the  kilting  of  the  ancctfor  {ft.  P.  C  182.) 
Qui  thii  rule  has  three  exceptions,  jft.  If  the  perfon  kil- 
led leaves  an  innocent  wife,  fhe  ealy  and  not  the  heir 
fhall  have  the  appeal,  ad.  If  ;here  be  no  wife,  and  ihe 
heir  be  accufed  of  the  murder,  the  perfon  who  next  to 
him  would  have  been  heir  male,  mall  bring  the  appeal, 
3d.  If  the  wife  kill  her  huiband  the  heir  may  appeal  her 
of  the  death  f  1  L. m.  316:  t  In/1,  33.)  And  by  the  fiat* 
of  Gloce/itr  6  E.  1.  r.  <j>  all  appeals  of  death  roufl  be  fned 
within  a  year  and  a  day  after  the  completion  of  the  felony 
by  the  death  of  the  party  ;  ivhich  feems  10  be  only  de- 
claratory of  the  old  common  law.    4  tW,  314*  5- 

Thcfe  ievrnil  appeal*  may  be  brought  previous  to  any 
indictment;  and  >f  the  appellee  be  acquitted  thereon  he 
can  not  be  afterwards  indicted  of  the  lame  offence.  2  Hanvk, 
P.  C\  t.  35.^  iy.  [Hat  if  the  appelant  does  not  profecu  te 
his  appeal,  or  if  he  rcleafe  to  the  appellant,  the  appellee 
nt-iy  be  indicted     3  {aft.  131  :  •/ ■/  ,  I  .t  7  ,      ]     iiu«  if  a 

man  be  acquitted  on  an  indsftmint  for  murder,  or  found 
guilty  and  pardoned  by  the  king,  ftill  he  ought  not  (in 
rtrictaefs)  to  go  at  large,  but  be  imprifoned  or  let  to  bail 
till  the  year  and  day  be  part,  by  virtue  of  Hat.  3  H.  7. 
f.  j  ,  in  order  to  be  furthering  to  anlwer  an  appeal  for  th: 
fame  felony,  though  if  he  has  been  found  guilty  of  man- 
flaughier,  or  on  indictment,  and  has  had  the  bsnefit  of 
clergy  and  fuffered  the  judgment  of  the  law,  he  cannot 
afterwards  be  appealed.    4  CW«.  3 1 5  - 

If  the  defendant  on  an  indictment  h  convicted  of  man 
flaughter,  and  allowed  his  clergy,  fome  of  the  books  fay 
the  heir  may  lodge  an  appeal  immediately  before  clergy 
had  :  and  others  fay  clergy  ought  to  be  granted,  and  that 
it  is  unreafonabte  an  appeal  Ihculd  interpofe  prcfently  to 
prevent  judgment,    3  hfl*  13:.  If  a  pcifon,  immedi- 


ately after  the  verdict  of  man/laughter,  put  in  an  x'ppeal 
of  murder,  and  before  the  appeal  U  arraigned,  the  defen- 
dant demands  his  benefit  of  clergy  ;  this  is  a  good  bar  10 
tippfalt  and  praying  of  clergy,  is  having  of  clergy,  though 
the  court  delay  calling  the  party  to  judgment,  &c.  1  Satk. 
60,  6a.  93.    But  formerly  it  was  held,  thai  the 

court  might  delay  the  calling  a  convict  to  judgment,  and 
thereby  hinder  him  Jrom  his  clergy,  and  make  him  liable 
to  an  appeal*  especially  if  the  appeal  were  depending : 
and  where  the  record  of  a  conviction  of  manll  lughter  is 
erroneous,  or  infuflicient,  the  offender  cannot  plead 
the  conviction  andclnr^y  had  therein,  in  bar  of  an  appeal 
or  fecond  indictment,  ttft,  2  Haiuk.  P.C.i.  36.  §  12»  14. 

If  the  appellee  be  acquitted,  the  appellor  (by  flat. 
Wtflm.  a:  15  E.  1.  c,  iz,)  fhall  fuffer  one  year't  im  ■ 
pnfonment  and  pay  a  Jin*  to  the  king,  bellies  damage 
to  the  party  ;  and  if  the  appellor  be  incapable  to  makerii- 
flitution  in  damage*,  his  abettors  fhall  dj  it  far  him,  and 
atfo  be  liable  to  imprifonmcnt.  This  provifion  as  was 
forefeen  by  the  author  of  I'l-ta  {lib.  c  34  ^  48.)  pro- 
ved agreat  difcouragemcnt  to  appeals ;  fothat  thencefor- 
ward they  ceafed  to  be  in  common  ufe,    4  Ccmm.  jtifr. 

Tf  the  appellee  be  found  guilty,  he  fhall  fuffer  the  fame 
judgment,  a*  if  he  had  b?cn  convicted  by  indictment  9 
but  with  tli is  remarkable  difference;  that  t;n  an  indict- 
ment the  king  may  pardon  and  remit  the  execution  j  but 
on  an  appeal,  being  the  fuk  of  a  private  fubject,  convoke 
atonement  for  the  private  wrong,  tha  king  can  no  more 
pardon  it  than  he  can  remit  the  damages  recovered  in 
an  action  of  battery.  4  CVw/r.  316.  See  i  tJ  /J  (.'. 
'  ■  37^  §  1$  '■  7e,ii  ,6°  P*'  f1  [^ul  the  cxprefs  provi- 
fion of  Hat.  4^  5  ff,  y  M>  e.  S.  an  accomplice  convict- 
ing two  others  guilty  of  ruhhery  fhall  have  the  king's  par- 
don, which  fhalJ  be  a  good  bar  to  an  A/peal  of  R*bbny.} 

rI  he  punifhnicnt  of  1  he  offender  may  hawever  be  ic- 
mittcd  and  difcharged  by  the  concurrence  of  all  parties 
iriterejled  in  ihe  appeal.  1  Hale  P,  C. 

Having  f;ud  thus  much  on  the  fubject  of  appeals  in 
general,  the  following  mifcellaneous  matter  may  ferve  for 
further  elucidation  on.  J.  Appeals  of  Dcnh  ;  II,  Ap- 
peals of  Mathem  ;  III.  Appeals  of  Rape;  IV.  Ap- 
peal* of  Robbrry. — The  iludtitit  whowilhcs  for  die  mofl 
ample  information  on  thU  fubjeit  muil  apply  to  ILi^H:^ 
P.  C\  voh  ii.  and  Cpm,  Dig,  tit.  Appeal, 

Ii  For  the  proceedings  on  an  appeal  of  Death,  fee 
the  cafe  of  Bigi?  widow  v.  Kennedy^  5  Btrr.  2643  ;  where 
ihey  are  detailed  much  at  length  and  with  great  exaitnefs. 

At  the  common  law,  a  woman  as  well  as  a  man  might 
have  an  appeal  of  death  of  any  0/  her  anceftors,  and  there- 
fore the  fat  tf  a  nwwaa  fhall  at  this  day  have  an  appeal, 
if  he  be  heir  at  the  death  of  the  ancelior,  for  the  fan  ii 
not  dii'abled,  but  the  mother  only  ;  for  the  ftature  of  Mag* 
Ch.  r*  34.  fays  propttr  apptHtbrf  f^mittar.  2  hijl.  68.  the 
hufband  fhall  not  have  appeal  for  the  death  of  his  wife* 
but  the  heir  only.  Daav.  Jb.  i.  438. 

The  judga  are  fo  far  hand  to  takt  nbtiu  of  ibis  Jfaftie, 
that  if  a  woman  brings  an  appeal  of  death  of  her  father, 
or  of  any  other  befides  her  hufband.  they  oyght  cx  t$d« 
to  abate  it,  tho'  the  defendant  takei  no  exception  to  it. 
2  H<ru>k.  P.  C.  cap.  23./.  42, 

A fm*  fhall  ba-vc  appeal '•where fit foatt 'have  m  Junvtr,  as 
where  flte  thpu  from  her  baron.  Br.  Appu{y  pi,  \y.  c\iit 
50  E.  3.  15.  ftr  Ingleby* 

Hi  The 
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The  wife  is  to  be  a  wife  dc  faflo  to  be  intitlcd  to  ap- 
peal j  2  /*/?  c8,  31;.  Where  a  woman  has  judgment  in 
appeal,  of  the  death  of  her  hufband,  Ihe  ranmn  hftvC  exc 
cution  if  fhe  do  not  ptrlondly  pray  it  :  a  judge  wen  to 
a  woman  great  with  child,  to  know  if  (he  would  have  ex 
ecution  ?  She  fuiJ,  Yes,  the  appellee  was  hanged. 
Jestk.  Cent.  137. 

An  idcot,  or  a  perfon  born  deaf  and  dumb,  or  one 
attainted  of  treafon  or  felony,  or  outlawed  in  a  perfonal 
action,  fo  long  as  fuch  attainder  or  outlawry  continues  in 
force,  cannot  bring  any  appeal  whatsoever.  //  C.  183  : 
2  IJtiivi.  P.  C.  f.  13.  §  30. 

The  appellant  is  to  commence  his  appeal  in  perfon  ;  but 
he  may  proceed  by  attorney,  having  a  fpecial  warrant  of 
attorney  tiled.    1  to.  The  appeal  mull  be  brought 

in  a  year  and  a  day  after  the  death  of  the  perfon  murder- 
ed; and  the  count  mull  fee  forth  the  fad,  and  the  length 
?.nd  depth  of  the  wound,  the  year,  day,  hour,  place  where 
done,  and  with  what  weapon,  £sV.  And  that  the  party 
died  in  a  year  and  a  day.  2  ltdt.  66$.  Ctf  (tat.  6  Ed.  1 .  c .  9. 
principal  and  acceffiries  belore  and  after  are  to  be  juined 
in  appeal.  Dauv.  Jbr.  4.93.  And  this  is  to  be  obferved, 
though  the  accefiary  is  guilty  in  another  county.  Hat. 

An  appeal  is  profecuted  two  ways ;  either  by  writ,  or 
bill:  appeal  by  writ  is  when  a  writ  is  purchased  out  of 
tbanccry  by  one  for  another,  to  the  intent  he  ma/  appeal 
a  third  perfon  of  feme  feionv  committed  by  him,  finding 
pledges  that  he  mail  do  it :  appeal  by  bill  is  where  a  man 
ot  himfelf  gives  up  his  accufation  in  wiiting,  offering  to 
undergo  the  burden  of  app-calitg  the  perfon  therein  na- 
med. Bracloa. 

This  appeal  may  be  brought  by  bill  before  the  juftices 
in  the  Kin9*i  Bench;  before  jutliccs  of  goal  delivery,  and 
commi  lioni-rs  of  tfa  and  terminer,  t&c.  or  before  the 
fljerifT  and  coroner,  in  the  county  court:  but  the  iherifr 
and  coroner  have  only  power  to  take  and  enter  the 
appeal  and  count,  for  it  mull  be  removed  by  certiorari 
into  B.  R. 

In  atftal  by  original,  principals  and  accefTaries  arc 
generally  charged  alike  without  dillincYion.  till  the  plain- 
tiff counts  :  but  'tis  otherwifc  in  appeals  by  bill.  Dan  v. 
494- 

There  is  but  one  appeal  again  ft  the  principal  and  acef- 
fary :  if  the  principal  is  acquitted,  it  fhall  acquit  the 
acceffary ;  and  both  fhall  have  damage:  againit  the  ap- 
pellant on  a  falle  appeal,  or  the  acceffary  may  bring  a 
writ  of  cenfpiracy.  2  lnfi.  383. 

If  the  defendant  in  a; peal  is  attaint,  or  acquit:  or  the 
p'aintiff  nonluii  after  appearance,  which  is  petcmptory, 
no  other  appeal  lies.  H.  P.C.  1 88.  If  there  be  an  indict- 
ment and  appeal  depending  at  the  fame  time  againft  the 
fame  perfon,  the  ap{etd  fhall  be  tried  firft,  if  the  appeilant 
be  ready.  KeL  107.  Othcrwifc  the  king  would  deftroy 
th*  fuit  of  the  party.  Jenk.  1L0.pl.  4. 

Thec^feof  other  appeals  than  of  murder,  as  of  robbery, 
rape,  Uc.  zrt  notwithin  flat.  3  //.  7.  c.  1  ;  and  therefore 
au serf 04 1  j  acquit,  upon  an  indictment  within  the  year.  Hands 
at  common  law  a  good  bar  to  an  appeal  of  robbe ry,  or  any 
offence  other  than  murder  or  manflaughtcr  ;  and  yet  the 
judges  at  this  day  never  forbear  to  proceed  upon  an  in- 
dictment of  robbery,  rape,  or  other  offence,  though  within 
the;  ear,  bct:aufc  appeals  of  robbery  cfpccially  arc  very 
rare,  and  of  little  ufcjlince  the/titute  of  21  //.  8.<vj/.  11, 


gives  reftitution  to  the  profecutor  as  effectually  M  upon 
AH  appeal.  2  Halt's  Hifl.  P.  C  2  JO. 

A  charter  of  pardon  is  no  bar  of  an  appeal ;  and  if  the 
party  be  outlawed,  &c.  in  aptnd,  and  the  king  pardon 
him,  a  fae facias  fhall  iiTue  againft  the  appellant,  who  may 
pray  execution,  notwithlianding  fuch  pardon;  buc  if  re- 
turned fei.  fee.  and  he  appears  not,  then  the  appellee  fhall 
upon  the  pardon  be  diftharged.  H.  P.  C.  2$  1.  A  peer  in 
appeal  of  murder  fhall  not  be  tried  by  hU  pens,  bat  by  a 
common  jury;  though  he  (hall  upon  an  indictment  for 
murder.  Vide Jlat.  3  H.  7.  e.  1.  directing  appeal:,  before 
the  fhcriff  and  coroners,  or  at  king's  bench,  or  gaol  de- 
livery; and  Alt  1  H.  \.c.  14.  (mentioned  before)  that  no 
appeals  arc  to  be  purfued  in  parliament. 

And  where  appeal  of  death  is  brought,  the  defendant 
cannot  jui\\(y/e  defendendo  ;  but  muft  plead  not  guilty,  and 
the  jury  are  to  ond  the  fpec-ial  matter.    Bro. /2pp.  \zz. 

3  Salk.  37.  ..... 

The  court  ex  officio  will  quad  the  writ  for  apparent  faults 
appearing  on  the  face  of  the  writ ;  as  where  the  fen fc  is  de- 
fective for  want  of  a  material  word,  or  where  it  wants 
thofe  words  of  art  which  the  law  has  appropriated  for  the 
description  of  the  offence.   2  Huwk.  P.  C.  f.23.  $  97. 

Alio  the  court  will  abate  the  writ  w  hen  the  declaration 
varies  from  the  writ  in  fome  material  point,  either  as  to 
the  reign  of  the  king,  or  as  to  the  county  wherein  the 
fact  is  laid,         2  Haivi.  P.  C.  e.  23.  §  9S. 

A  relc.ifc  of  all  manner  of  actions,  or  of  all  alliens  cri- 
minal, or  of  all  actions  concerning  pleas  of  the  crow  n,  or 
of  ail  appeals,  or  of  all  demands,  is  a  good  bar  of  any 
appeal ;  but  a  rcleafe  of  all  perfonal  actions  docs  not  bar 
an  appeal  of  felony,  being  an  action  of  an  higher  nature. 
Cto.  jnc.  2S3  :  ttijtf*  204  :  2  Hatuk.  P.  C.  c.  23.  §  I  5 5  . 

If  the  appellee  pleads  a  fpecial  plea,  w  hich  docs  no: 
amount  to  aconfeilion  of  the  fact,  he  mull  at  the  fume 
time  plead  over  to  the  felony,  except  in  fpecial  cafes  ;  as 
where  fuch  plea  would  be  prejudicial  to  him,  or  where 
his  pica  declines  the  jurifdidion  of  the  court.  2  ifapi* 
P.  C.  e.  23.  §  137  :  Cartb.  56. 

In  appeal  0/  rntuder  brought  by  the  wife  for  the  death 
of  her  hufband »  the  appellee  pleaded,  that  (lie  was  never 
lawfully  marrietl  to  her  hulband,  but  did  not  plead  oxer  to 
the felony  ;  adjudged,  that  this  plea  being  to  be  tried  by 
the  ordinary  upon  bit  certificate^  whether  the  marriage  was 
lawful  or  nit,  in  fuch  c~i*e  the  defendant  need  not  plead 
over  to  the  fthny  \  but  where  the  plea  is  triable  by  the 
common  law,  he  mud  pljad  over  to  the felony.  Cro.  Eliz.  22  \. 

II.  Appeal  cf  Mnbimy  Is  the  accufing  one  that  hath 
nained  another  :  but  this  being  generally  no  felony,  it 
is  in  a  manner  but  an  acYion  of  trefpafs ;  and  nothing  is 
recovered  by  it  but  damages.  In  an  action  of  affault  and 
maiming,  the  court  may  incrcafe  damages,  on  view  of 
the  maihem,  idc.  And  though  maibem  is  not  felony,  in 
appeals  and  indictments  ot  maihem,  the  words  fdomcc  mai- 
berniavit  arc  neceffury.  3  hfl.  63.  Braflo.t  calls  appeal 
«f  maihetn  apptllum  dt  flaps  (if  maihemi*,  and  Writes  a 
whole  chapter  upon  it.  lib.  3.  had.  2.  cap.  24.  In  an 
appeal  of  waibcBiy  the  defendant  pleads  that  the  plaintiff 
had  brought  an  action  of  uefpafs  againll  him,  for  the 
fame  wounding,  and  had  recovered,  and  damages  given, 
l$c.  and  this  was  a  good  plea  in  bar  of  the  appeal ;  be- 
caufc  in  both  actions  damages  only  are  to  be  recovered. 

4  P.ep.  43.    And  where  there  is  a  recovery  m  affiultand 

bittery, 
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battery,  tVf.  tlx:  jury  give  damages  acccrJing  to  the  htm,  I 
which  was  done,  ami  it  (hill  be  intended  a  maibtm  at 
that  time;  and  therefore  appeal  §f  maibem,  Uotli  not  lie. 
Lhb.  94:  l  Leon.  3 1 S.  In  appeal  of  ma  him,  the  appellant 
ought  not  to  plead  in  abatement  of  the  writ,  and  like  - 
wife  over  to  the  n.:.'<rm  ;  if  he  doth,  he  will  lofc  the  be- 
nefit of  hi j  pica  to  the  writ.  Moor  457  :  Sec  2  Hawk. 
P.C.c.ty  §  16—28. 

III.  Appeal  ff  Rape,  Lies  where  a  ra/t  is  committed  on 
the  body  or  a  woman.  3  hiji.  30  A  feme  covert,  with- 
out her  hulband,  may  bring  appeal  of raft:  and  il.it. 
6.  R.  2.  c.  6.  gives  power  where  a  woman  is  ravifhed, 
and  aftenvards  conlcnts  to  it,  for  a  hulband,  era  father, 
or  next  of  kin,  there  being  no  hufband,  to  bring  appeal 
of  rape  alfo  the  criminal,  in  fuch  cafe,  may  be  Mounted 
at  the  fuitof  the  king  3  Injl.  1 31  ;  6  R.  2.  cap.  6. 

If  a  woman  be  ravilhed  by  her  next  of  kin,  and  con* 
fents  to  him,  and  has  neither  hulband  nor  father,  the 
next  of  kin  to  him  (hall  have  the  appeal  ;  for  he  ha*  dif- 
ablcd  himicll  by  thcrape,  whetcby  he  becomes  a  felon. 
2  4J4  —  HaU'i  Htj).  P.C.  632.  S.  I*. cites  28  H.  6. 
Coroie  459—2  Havk.  P  C.  c.  23.  /.  64.  S  P. 

If  th<re  be  no  hulband,  nor  father,  then  the  appeal 
i?  given  to  the  heir,  whether  male  or  female.  Hale's  P. 
C  186. 

This  ftatutc,  as  to  the  hu/band,  Qull  be  conftrucd 
drift  ly,  and  be  intended  of  a  hulband  in  pofleiTion,  tho* 
there  be  good  caufc  of  divorce;  for  he  ts  her  hulband  till 
a  divorce  be  had.  See  Br.  Pediment,  pi.  So  eitet 
it  If.  4.  13,  14:  2  Hawk.  P.  C.  c.  23.  /  62.  faye. 
that  ni  mmw  acomplc.  Sec.  is  a  good  plea,  and  mall  be 
tried  by  the  bilhop's  certificate,  who,  if  the  marriage 
were  unlawful  by  reafon  of  a  pre-tontracl,  ought  to  cer- 
tify againll  the  appellant. 

The  ftatutc  of  WfBm  1.  c.  13.  which  reduced  the 
crime  cf  rapt  to  a  trcfpjfs,  enads  that  appeal  of  rape  fliall 
be  brought  within  forty  days  but  by  llat.  Weflm.  2. 
t.  34.  which  makes  this  offence  Meny,  no  time  is  li- 
mited for  the  proficution  ;  fo  that  it  may  be  brought  in 
any  icalbn-ble  time.  //.  P.  C.  186.  Jpprml  <f  tape  is 
to  be  commenced  in  the  covnty  where  committed;  and 
if  a  wom«n  be  aflaultid  in  one  county,  and  raviflted  iit 
another,  the  appeal  of  ray  lies  in  that  county  where  Ihc 
was  ravilhed.  //.  P.  C.  186.  It  is  held,  thai  though 
formerly  the  defendant  might  have  his  clergy,  'tis  taken 
away  by  the  Hat.  t8  E/iz.  c.  17:  Dytr  201.  See  fur- 
thcr  oh  this  fubject,  z  Hawk.  P.  C.  c.  23.  §  58 — 73. 

IV.  Appeal  of  Robbery,  or  Larceny.  A  remedy  given 
by  tl  e  common  law,  where  a  pcrfon  is  ribbed  of  his 
goods,  isfc.  to  have  rellitution  of  the  goods  flolen :  as 
they  could  not  be  reftored  on  indictment  at  the  king's 
fuit,  this  appeal  was  judged  ncceflary.  3  Ivjl.  242.  Jf  a 
man  robbed  make  frejh  pwfuit  after,  and  apprehend  and 
prolccutc  the  felon,  he  may  bring  appeal  of  rotbery  at 
any  time  afterwards.  Stauwif.bx. 

An  infant  (hall  have  an  appeal  of  1  tilery.  St.  P.C. 
Co.  6.  cap.  9. 

Appeal  of felony  lies  againfta  feme  covert  without  her 
baron.  St.  P.  C.  62.  cap.  1  1. 

So  it  lies  againll  an  infant ;  and  fo  of  all  others  who 
may  commit  felony.  St.  PL  C.  62.  cap.  1 1. 

A  woman  at  th's  day  nuy  have  an  appeal  of  robbery, 
Sec.  for  Ihe  is  not  rcflrained  thereof.  2  Iv/l.  68. 


AJjtidged,  that  an  appeal  of  robbery  may  be  brought 
by  the  party  robbed  twenty  years  after  the  ofTenc*  com- 
mitted, and  that  he  (hall  net  be  bound  to  bring  it  within 
a  year  and  a  day,  as  he  mud  do  in  appeal  of  murder. 
4  Let ;.  1 6. 

But  the  courts  of  law  would  now  frarce  permit  a  profe- 
cution  after  fuch  a  length  of  time,  un!cf>  good  caulo 
could  be  (hewn  why  it  had  not  been  fooner  commenced, 
as  that  the  offender  had  fled  the  kingdom,  and  was  but 
juil  it  turned,  Sec. 

If  one  man  roll  fcveral  pcrfons,  every  one  of  them  may 
have  appeal:  likewifc  if  the  rtblxr  be  attainted  at  the 
fuit  of  one,  he  fliall  be  tried  at  the  fuit  of  the  reft,  fo  as 
their  a/pealt  were  commenced  before  the  attainder. 
Danv.  Ab>.  494.  In  appeal  of' robber;-,  the  plaintiff  mud 
declare  of  all  the  things  whereof  he  is  rcbbeJ,  or  they 
mail  be  forfeited  to  the  king ;  for  the  appellant  can  have 
re'litution  for  no  more  than  is  mentioned  in  his  appeal. 
j  /  7  22;  By  the  Year  book  21  Ed.  1.  16,  rellitution 
of  goods  was  granted  upon  an  outlawry,  in  appeal  of 
iobb.-ry;  but  a  perfon  having  preferred  an  indictment 
againll  a  tobber,  and  afterwards  an  appeal,  on  which  he 
was  outlawed,  the  plaintiff  moved  to  have  rellitution  of 
his  goods,  and  it  was  denied.  2  Lccn.  108. 

It  the  count  or  declaration  in  appeal  cf  burglar?  be  fuf- 
ficicnt,  and  the  defendant  is  convicted  at  the  fuitof  the 
party  upon  the  appeal;  he  (hall  not  be  again  impeached 
for  the  fame  offence  at  the  king's  fuit.  4  Rep  39  By 
llat.  21  //.  8.  c.  ii,  the  like  rellitution  of  ftolen  goods 
may  be  had  on  indidmenit  after  attainder,  as  on  a/- 
p&ttSt  and  appeals  of  robbery  are  now  much  out  of  ufe. 
S«*e  further  2  llavA.  P.  C  c.  23.  §  44. — 57  ;  and  this  Diet. 
\V.  Rotter?. 

APPEAL  TO  ROME.  At  the  reformation  in  the  reign 
of  //.  8.  the  kingdom  entirely  renounced  the  authority  of 
the  fee  of  Rome;  and  therefore  by  the  fevcral  (Utute* 
24  //.  8.  c.  12.  and  75  H.  8.  e.  19  and  21 ,  to  appeal  to 
Rome  from  any  of  the  king's  courts,  (which  tho*  illegal 
before,  had  at  times  been  connived  at)  ;  to  fue  to  Rente 
for  any  licence  or  difpenfation  ;  or  to  t-bry  any  procefs 
from  thence  are  made  liable  to  the  pains of  prenmme.\ 
and  by  (lat.  5  FJr.  e.  I,  to  defend  the  pope\  jurisdiction 
in  this  realm  is  a  pr.ar.un.re  for  the  firit  offence,  and 
high  trcafon  for  the  fecond.  Sec  tit.  t'ap:fts. 

Where  an  appeal  in  an  ecclejia/tt.a!  eaufi  is  made  before 
the  bilhop,  or  his  commidary,  it  may  be  removed  to  the 
archbilhop  ;  and  if  before  an  archdeacon,  to  the  court  of 
arches,  and  from  the  arvhfs  to  the  archbilhop;  and  when 
the  caule  concerns  the  king,  appeal  may  be  brought  in 
fil-.een  days  from  any  of  the  faid  courts  to  the  prelates  in 
convocation.  St.  24  //.  8.  c.  12  — And  the  liar.  2c  H.  8. 

'9»  g'*es  cippt-ais  from  the  archbilhop's  courts  to  the 
king  in  c'jamtn^  who  thereupon  appoints  commiflioners 
finally  to  determine  the  caul.?  ;  and  this  is  called  the 
court  of  delegates  I  there  is  alio  a  court  of  commillioners 
of  review;  which  commiflion  the  king  may  grant  as  fu- 
preme  head,  to  review  the  definitive  (entente  given  cn 
appeal  in  the  court  of  delegates. 

APPEARANCE,  In  the  law  figniSeth  the  defend- 
ant's filing  common  or  fpecial  bail,  when  he  is  ferved 
with  copy  of,  or  arretted  on  any  procefs  out  of  tne  courts 
at  IVtJlm'inftcr:  and  there  can  be  no  appeara>\c  in  the 
court  of  B.  R.  but  by  fpecial  or  common  bail.  There 

are  four  wa)  s  for  defendants  to  appear  to  aclion.' ;  in  per- 
fon. 


APPEARANCE. 


ATP  EN 


f»n,  or  by  attorney ;   by  perfons  of  full  age:  and  by 
guirdians,  or  next  iriend,  by  infants.  S&!U»  1O5. 

By  the  common  law,  the  plaintiff  or  defendant,  de- 
mandant or  tenant,  could  not  appear  by  attorney  without 
the  king'*  fpecial  warrant  by  writ  or  letters  patent,  but 
ought  to  follow  hit  fuit  in  hi*  own  proper  perfon;  by 
reaton  whereof  there  were  but  few  fuits.  Co.  Lu.  128: 
2  Iufl.  249.  But  it  is  now  the  common  courfc  for  the 
plaintiff  or  defendant,  in  all  manner  of  actions  where 
there  may  Lean  attorney,  to  appear  by  attorney,  and  put 
in  his  warrant  without  any  writ  from  the  king  for  that 
purpufc.  And  therefore,  generally,  in  all  actions  real, 
perianal,  and  mixt,  the  demandant  or  plaintiff,  tenant 
or  defendant,  may  appear  by  attorney.  F.  X.  B.  26. 

But  in  every  cafe,  where  the  patty  Hands  in  contempt, 
the  court  will  not  admit  him  to  appear  by  attorney,  but 
oblige  him  to  appear  in  perfon.  As  if  he  comes  in  by  a 
ctpi  corpus  upon  an  exigent.  F.  N.  B.  Or,  if  he  be  out- 
lawed, z  Go.  462,  t  16. 

But  by  flat.  4^5  UT.  &  M.  c.  18.  Perfons  outlawed 
in  any  cafe,  except  for  trenfon  or  felony,  may  appear  by 
•t.orncy  to  reverfe  the  fame  without  bail ;  except  where  I 
fpecial  bail  Hull  be  ordered  by  the  court. 

In  all  cafes  where  procefs  iliucs  forth  to  take  the  , 
party's  body,  if  a  common  aj pearance  only,  and  not  fpe- 
cial h  11!  is  required,  there  every  fuch  party  may  appear 
in  court  in  his  proper  pcrfnn.  and  file  common  bail. 
1  UJ.  Ah.  S; :  r/tl.  22  Car.  B.  R, 

In  a  capital  criminal  tafe  the  party  mult  always  ap- 
pr..r  in  p.-rfon,  and  cannot  plead  by  attorney :  alfo  in 
criminal  offences,  where  an  act  of  parliament  requires 
that  the  patty  fhould  appear  in  perfon;  and  likcwiie  in 
appeal,  or  on  attachment.  2  //;jW.  P.  C.  e.  22.  $  1. 

On  an  indictment,  information  or  action,  for  any 
crime  whatfocver  under  the  degree  of  capita],  the  de- 
fendant may,  by  the  favour  of  the  court,  appear  by  at- 
torney ;  and  this  he  may  do  as  well  before  plea  pleaded, 
as  in  the  proceeding  after,  till  conviction.  1  Lev.  14.6: 
Ktil'Q.  165:  Hjfir  '46:  Cro.  Jac.  462. 

ll  hulband  and  v.: if  are  tued.  the  hufband  is  to  make 
a'torney  for  her.  z^.i-md.  213,  and  fee  Bamtt  412. 

If  an  ideot  doth  fuc  or  defend,  he  cannot  appear  by 
guardian,  pr-  ■  e:<i  amis,  or  attorney,  but  muft  appear  in  j 
proper  perfon  ;  but  othcrwifc  of  htm  who  becomes  non 
tempo:  mentis ;  for  he  (hall  appear  by  guardian  if  within 
age,  or  by  attorney,  if  of  full  age.  Co.  Lit.  135  b : 
zlnft.  390:  \Co.  124. 

A  itrfcration  aggregate  of  many  perfons  cannot  appear 
in  perfon,  but  by  attorney,  and  iuch  appearance  is  good. 
10  Rep.  32,  in  the  cafe  of  Sutton's  H'fpttal. 

If  a  man  is  bound  \o  appear  in  court  on  the  firfl  day  of  the 
term,  itfhall  be  intended  the  firfl  day  in  common  undcr- 
ilanding,  i  :z.  the  firfl  day  in  full  term.  1  Lt/l.  83  :  2  Leon,  4. 

If  the  pluntij' files  common  bail  for  defendant,  he  only 
can  deliver  a  declaration  by  the  bye.  R.  M.  /'.  10  Geo.  2. 

But,  when  defendant  has  filed  common  or  fpecial  bail  for 
himfelf,  any  perfon  may  deliver  or  file  a  declaration 
again!!  him  by  the  bye,  at  any  time  during  the  term 
wherein  the  procefs  againft  the  defendant  is  ret.fedenu 
curia ;  and  the  pracYtcc  has  been,  that  the  plaintiff,  at 
whofc  fuit  the  procefs  is,  might  declare  againft  the  de- 
fendant, in  as  many  actions  as  he  thinks  fit,  before  the 
end  of  the  next  term,  after  the  ret'  of  the  procefs. 
\r  Praii.  K.  B,  177  :  4  Bun.  2180. 


Attornies  fuburibing  warrants  to  appear,  are  liable  to 
attachment,  upon  iton-appecancc.  And  where  an  attor- 
ney promifes  to  appear  for  his  client,  thr  court  wiJl  com- 
pel him  to  afffar  and  put  in  common  b  .il,  in  fuch  time 
as  if  ufual  by  the  courie  ejf  the  court ;  and  that  although 
the  attorney  fay  he  hath  no  warrant  for  apxaraMe :  nor 
fliall  repealing  a  warrant  nf  attorney,  to  delay  proceed- 
ings, excufc  the  attorney  for  his  not  appfarimr%  who  may 
be  compelled  by  the  court.  See  Impr/s  Ft  ail.  K.  B.  189, 
cites  R.  M.  1654.  The  defendant's  attorney  is  to  file 
his  warrant  the  fame  tarn  he  appear*,  and  the  plaintiff' 
the  term  he  declares,  under  penalties  by  flat.  4  and 
5  s.'ttn  c.  16. 

An  attornry  is  not  compellable  to  appear  for  any  one, 
unlefs  he  take  hu  fee*  or  tnck  the  warrant ;  afier  which 
the  court  will  compel  him  to  appear.  1  Salt.  87. 

If  an  attorney  appears,  and  judgment  is  entered  againft 
his  client,  the  c- art  will  not  fee  af.de  the  judgment,  tho' 
the  attorney  had  no  warrant,  if  the  attorney  be  able  and 
refponfible;  for  the  judgment  is  regular,  and  the  plain- 
till*  is  not  to  fufTcr  when  in  no  default;  bat  if  the  attor- 
ney be  not  rcfponfible  or  fufpictcus,  the  judgment  will  be 
fet  afiuc  ;  forothrruife.  the  defendant  has  no  remedy,  tnd 
any  one  may  be  undone  by  that  means.  1  Sale.  86. 

Attachment  denied  by  the  court  againft  an  attorney, 
who  appealed  for  the  plaintiff  without  a  wai rant ;  but 
faid  an  action  on  the  cafe  lies.  Comb.  z. 

In  actions  by  original,  appe. ranees  muft  be  entered 
with  the  filacer  of  the  county  ;  and  if  by  bill,  thev  fhall 
be  entered  with  the  prothonotary  :  and  by  flat.  5  G<e.  2. 
c.  27,  where  defendant  is  ferved  with  a  copy  of  the  pro- 
cefs appearand  1  and  common  bail  are  to  be  entered  and 
filed  by  him  within  eight  days  after  the  return  of  the  pro- 
cefs—  And  if  defendant  docs  not  appear,  plaintiff  may 
on  afudavit  of  the  fervice  of  procefs  enter  a  common  pp. 
pearancc  for  defendant  and  proceed  thereon,  flat.  1  2  G\  1 . 
e.  29,  and  by  flat,  25  Geo.  3  c.  Ko.f  22,  a  common  ap- 
pearance may  be  filed  by  plaintiff' without  entering  or  fil- 
ing of  record,  a  memorandum  or  minute  for  defendant. 

An  appearance  entered  by  plaintiff  for  defendant  in  a 
wrong  name  may  be  amended  after  declaration.  \Wilf.  49. 

An  appearance  b)  defendant  cures  all  eirors  and  defect 
in  procefs.  Barnes  103,  167:  $Wilf.X'^\\  Lure.  954; 
Jcnk.  Cent.  57. 

In  what  cafes  common  .-.ppearance  will  be  ordered, 
ice  1  ■  :  y'i  Frail.  K.  B.  189,  and  this  Diet.  lit.  Bail, 
virrr/l,  fc/r. 

On  two  ntbili  returned  uponayanr  fir/  alias  fc'ne  facias^ 
they  amount  to  a  fire  fa,  and  the  plaintiff  giving  rule, 
the  defendant  is  to  appear,  or  judgment  mail  be  had 
againft  him  by  delault:  and  where  a  defendant  doth  not 
plead  after  apptaranct.  judgment  may  be  had  againft  him. 
Style  208. 

A  wife  may  appear  without  her  hulband.  !  Wilf.  264. 
A  man  may  appear  before  the  return  of  a  capiat  ad  re- 
fpondaulum.  hi.  39.    For  the  appearance  is  to  the  fuit. 

Appearance  in  perfon  and  by  attorney  are  very  dif- 
ferent. Vidt  1  Sid.  93,  322,  39;  :  4  Rep.  71:1  Lev.  80: 
Ray.  59. 

As  to  Appearance  by  guardian  and  next  friend,  vide 

Infant^  &7"«. 

APPENDANT,  appende/t;.]  Is  a  thing  of  inheritance, 
belonging  to  another  inheritance  that  is  mere  worthy.  As 
an  advowfon,  common,  court,  W,.  may  be  appendant  to 

a  manor, 


APPEN 
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a  manor,  common  of  fifhing,  ap pendant  to  a  freehold  ; 
land  a*pertdijnt  to  an  office  :  a  feat  in  a  church  to  a  houfe, 
t£c.  But  Kind  is  not  tppwdant  to  land,  both  being  cor* 
poreal,  and  one  thing  corporeal  may  not  be  appendant  to 
another  that  ii  ecrforcni;  but  an  ineorptreat  thing  may  be 
appendant  to  it.  C*,  Ztf.  111:4.        86:  Air.  S^o- 

A  fore  it  may  be  appendant  to  an  honour;  and  waifr  and 
ell  rays  to  a  leet.  Co.  Lit.  367.  And  incoi  poreal  thing*, 
ad  vow  Tons,  ways,  courts,  commons,  and  the  like,  are 
pmperly  parcel  of  and  appendant  to  corp&rtai  things  1  as 
houfes,  lands,  manors,  tlvuai.  1 70:  4  J!e^  38. — 
If  one  difteife  me  of  common  appendant  belonging  to  my 
manor,  and  during  thediflcifin  1  fell  the  manor  j  by  this 
the  common  is  extincl  for  ever-  4  E.  %.  »r :  11  Rep  47. 
Cvmmsn  of  ejtovcrs  cannot  be  appendant  to  W;  but  fp  a 
W/r  tfl  be  fpent  there,  Co.  Lit.  no.  By  the  grant  of  a 
rttjfzagt,  the  orchard  and  gardtn  will  pafs  as  appendant. 

Appendant  1  are  ever  by  prefcriptton,  and  this  makes  a 
difHnclkHi  between  appendants  and  appurtenances,  for 
appurtenances  may  be  created  in  fome  cafes  at  this  day ; 
as  if  a  man  at  this  day  gram  to  a  man  and  his  heirs, 
common  in  fuch  a  moor  for  hisbejJb,  levant  or  couching 
upon  hh  manor;  or  if  he  grant  to  another  common  of 
eftovers  or  turbary  in  fee  finipic,  to  be  burnt  or  fpent 
toithm  bij  tzttxer;  by  rhefe  grants,  thefe  commons  are 
ap  pur  tenant  to  the  manor,  and  fhall  pafs  by  the  grant 
thereof ;  in  the  civil  law  it  is  called  adjmtlum*  Co.  Lit, 
lii  b. 

A  way  may  be  ouafi  appendant  to  a  bmfe,  SaV.  and  as 
fuch  pafs  by  grant  thereof.  Cm,  jfete,  150. 

What  things  may  be  appendant.  Vide  Pk*w.  Coin, 
icy.  I*  104.  A.  170.  See  alio  tit.  Appurtenancei, 

APPHND1TIA*  The  appendant  or  pertinences  of  an 
t ftatc.  Hence  our  pemiccs  or  pent- houfes,  are  called  ap- 
fenditia  d(>m'i$l  :^fc. 

APPENNAGE,  or  aptnnagr.  Fr.]  Is  derived  from 
cpftndend-.  ;  or  the  (Jcrftav  wori  cpr,ungry  lignifving  a 
portion.  It  is  nfed  for  a  child's  pact  or  portion  ;  and  is 
properly  the  portion  of  the  king's  younger  children  in 

fiance.  Sftlm.  Glcjf. 

APPENSURA.  The  payment  of  money  at  the  fettle 
cr  by  weight.    Hijt.  Ellen,  edit.  Gate,  I.  a.  c.  19. 

APPLES,  A  duty  i*  granted  on  all  cpplei  imported 
into  Great  Britain.  By  what  meafure  apples  are  to  be 
fold,  fee  1  Ann.  ftai,  r. e.  t  5. 

APFODlARE,  A  word  uftd  in  old  hirtorians,  which 
fignitics  to  lean  on,  or  prop  up  any  thing,  Uc.  WaJJing* 
bamann*  xif*.  Mm.  farm  CWr*  Aula' Rtgia?  *nn.  \$z\. 

A PP ON  ERE.  To  pledge  or  pawn.  Xfi> !<b.  1, 
r.  2. 

APPORTIONMENT,  eipportmnnmitum.]  Is  a  divid. 
ing  of  a  rent,  £sV.  into  part.%  according  as  the  land  out 
of  which  it  iflues  is  divided  among  two  or  more,  Jf  • 
ft  anger  re  overs  part  of  the  [and,  a  kike  lhal]  p..;,, 
having  regard  to  that  recovered,  and  what  remains  in  his 
hands.  Where  the  ieflbr  recovers  part  of  the  land  or  en- 
ters for  a  forfeiture  into  part  thereof,  the  rent  fhall  be 
apportioned.  Co.  Lit*  I  4S-  If  a  man  lea fc a  three  acre;, 
rendring  rent,  and  afterwards  grants  away  one  acre,  the 
rem  (hall  be  apportioned.  Co.  Lit.  144.  Leffee  for  years 
levies  for  years,  rendring  rent,  and  after  devifes  ibis 
rent  to  three  per  funs,  this  rent  may  be  apportioned. 
Dntrv.  Abi\  505.  If  a  leffee  for  life  or  years  under  tent, 
furrenders  part  of  the  Iind,  the  rent  fliaU  be  ^7. 
3 


but  where  the  grantee  of  a  rent-charge  purtbajk  part  of 
the  land,  there  all  is  cxiinft  at  law.  ftfovr  z$  1  ■  But  he 
fhall  have  relief  in  equity.  Fonbiaayui*  t  Treat tf<  of  Equity 
\.  379.  A  r&rt'J&arge,  iffuingout  of  land,  may  nut  be  ap- 
portioned: nor  fhall  things  entire ,  as  if  one  holds  lands  by 
fcrvke  to  pay  yearly  to  the  lord,  at  fuch  a  feaft,  a  horfe, 
QiV.  Co.  Lit.  149,  But  if  part  of  the  land,  cut  of  which 
a  rent  cliarge  iJfties,  dffundt  to  the  grantee  of  the  rent, 
this  Ihall  be  tpportfotttd.    Danu,  50 7 , 

A  grantee  of  rent  releafes  part  of  the  rent  to  the 
grantor,  this  doth  not  extinguifJi  the  refidue,  but  it  fhall 
be  apportioned ' :  for  here  the  grantee  dealcth  not  with  the 
/andy  only  the  rent.  Co.  Lit.  148.  On  partition  of 
lands  out  of  *vhich  a  rum  is  iiTuirg,  ihc  rent  fhall  be  ap- 
fortionrd,  Dan  j.  Ah*  507.  And  where  lands  held  by 
leafe  rendring  rem  arc  extended  upon  one  moiety 

of  the  rati  fhall  be  apportioned  to  the  Jcfibr.  Hid. 
If  part  of  landi  lcaiVJ  ii  fui  rounded  by  frefti  water,  thct« 
fhall  be  no  apportionment  of  rent ;  but  if  it  be  furrotinded 
%vith  the  fe^,  there  thAi  be  an  appcttmm&i  of  the  rent. 
Dj  r  56. 

The  ftat.  1 1  Geo.  3.  r.  19.  §  15,  has  in  certain  cafes 
altered  the  law  as  to  the  apportioning  of  rents,  in  point  of 
time;  it  being  thereby  enacted,  4t  That  if  any  tenant 
for  lii^  H l^x J ]  happen  to  die  before,  or  on  thedayon  which 
any  rent  was  referved  or  made  payable  upon  any  dc  mi  fc 
or  Ieafe  of  any  lands,  tenements,  or  hereditament?, 
which  determined  on  the  death  of  any  fuch  tenant  for 
life,  tliat  tlie  e\ecij;or*  or  aJniiiiiJlr^u.Ti  of  f'jcEi  tenant 
for  life,  fhall  and  may,  in  an  action  on  ihe  cafe,  recover, 
of  and  from  fuch  under-tenant  or  under-tenants  of  fuch 
lands,  tenements,  and  hereditaments,  if  fuch  tenant  for 
life  die  on  the  day  on  which  the  fame  11-35  made  payable, 
ihe  whole,  or  it  before  fuch  day,  then  a  proponion  of 
fuch  rent,  according  to  the  time  fuch  tenani  for  life  lived, 
of  the  lafl  year,  or  quarter  of  a  year,  or  oiher  rime  fa 
which  the  faid  rent  was  growing  due  -isaforefaid,  making 
all  juft  allowances  or  a  proportionable  part  thereof  r«- 
fpefttvely.'* 

Before  this  ftatute,  the  rent,  by  the  death  of  a  tmrsnt 
for  life,  was  Jofl  ;  for  the  law  would  not  fu&er  his  repre- 
fentailve  to  bring  an  aclion  for  the  ufe  and  occupation, 
much  lefs  if  there  v-as  n  leafe,  and  the  remainder-mnn 
had  no  right,  becaufe  the  rent  was  not  due  in  his  timej 
tior  cuuld  equity  relieve  againll  this  hardfhip  by  appor- 
tioning the  rent,  t  P -  Wmt.  J92.  The  legiflat'irc  hav- 
ing, however,  by  the  above  ftnute,  interpo fed  in  favour 
of  tenants  for  Jife,  its  provifions  have,  by  an  equitable 
con  ft  ruction,  been  extended  to  tenants  in  taiL  Avtb.  Rep. 
19^:  a  BS.  C.  ^^.659. 

Hut  though  the  exeturor  of  tenant  for  life  ts  now  in- 
titled  to  an  apportionment  of  the  rent,  yet  the  dividends 
of  money  directed  to  be  laid  out  in  lands,  and  in  the 
meati-timt;  to  be  inveiled  in  govern nacnt  fecurttses,  and 
the  intcrell  and  dividends  to  be  applied,  as  the  lenu  and 
profits  would  in  cafe  it  were  laid  out  in  land,  wrre  held 
not  to  be  apport Enable,  though  tenant  for  life  died  ia 
the  middle  of  the  half  year.  3  Atk.  50a :  AttS1.  Rep. 
279  :  z  Vex.  6jz  t  and  the  authority  of  the  (flic  on  th* 
will  of  Lof4  Q-  j-  Kdfi  %  fin-  Air.  1%.  pi.  3  was  dented. 
But  where  the  money  is  laid  out  in  mortgage  till  a  pur- 
chafe  could  be  made,  The  interell  is  apportion  able*  z  P. 
Wn.t*  170.  This  diilinctioii,  iiowcvcr,  may  be  irferrcd 
to  interell  on  a  mortgage  being  in  facl  due  fro  m  dap  rt  d.>,y 
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and  fo  not  properly  an  apportionment :  where**  the  divi- 
dends accruing  from  the  publitk  funds  arc  made  payable 
on  certain  days,  and  Therefore  not  apportion  a  Sic;  and 
upon  die  principle  of  ibis  dUimiuon  the  Mailer  of  the 
Roll*  decreed  an  apportion  men  t  of  maintenance  money,  u 
being  for  the  daily  fublsrlence  of  the  infant*  a  P*  Wmii 
501.  See  alio  Mi.  Ox*s  note  ( 1).  And  the  principle  ex- 
tending to  a  feparate  maintenance  for  a  feme  cov  ert,  fetch 
apportionment  has,  in  fuch  cafe,  been  allowed  at  law. 
2  Stuck  Rrf>  1016.  Whether  equity  woutd  not  ap- 
jvv  ti rm  dividends  of  money  in  the  funds,  directed  to  be 
applied  for  the  maintenance  of  an  infant,  or  fecurcd  by 
ih>j.  hufband  as  a  feparate  provision  for  his  wife,  as  it 
WOltW  be  difficult  for  them  to  find  credit  for  necelfarics, 
if  the  payment  depended  on  their  living  to  the  end  of  a 
quarter?  That  equity  will  not  in  general  apportion  di- 
xi^cnds,  fee  3  But.  Ci.  Rip.  99. 

As  to  apportionment  of  fines  paid  on  renewal  of  leafes 
by  tenant  for  life,  (ce  j  Bro.  Ch,  Kip,  440:  z  B,o,  Ch. 
Hep.  243.  and  the  cafes  there  referred  to* 

Jn  what  cafes  eviction  of  par:  of  the  land^i  a  ground 
For  apportionment,  fee  Co.  Lift*  14S.    See  FuaitlanqHc's 

ThsiUm  of  Eyiiiff  376. 

A  plan /ui  thrif  t  p^rt  of  the  land  where  he  hath  rem 

c  ...hint,  the  common  mail  be  apportioned:  of  common  ' 
a^rtittnatti  it  is  oibcruife,  and  if  by  the  act  of  the  parry. 

the  common  is  extinft.  S  R*/».  79-  Common  tyftndant 
aa d  AppuriitsxtA  may  br  appottivted  on  alienation  of  part 
of  the  land  to  which  it  is  appendant  or  appurtenant. 

tf~t>TtIys  tnji,  i0of  If  where  a  peribn  ha*  esmittttTt  r.f  ptipiwc 
Jam  numhtt  t  pare  of  the  land  dcfLends  to  him,  this  being 
intire  and  uncertain  cannot  be  apj&tkaed :  but  if  it  had 
been  emm**  tiriitivi  ii  mould  have  been  apptothted*  Co. 
Lit.  149, 

APt'ORTUM,  from  the  Fr.  [app*rt>]  signifies  pro- 
perly the  revenue  or  profit  which  a  thing  biings  in  to 
tbc  owner;  and  it  was  commonly  ufed  for  a  corody  or 
pention.  It  hath  alfo  been  applied  to  an  augmentation 
given  to  an  abbot  out  of  the  profits  of  a  manor  for  his 
better  fupport, 

Al'J'OSAL  OF  SHERIFFS,  The  charging  them  with 
money  received  upon  their  accounts  in  the  exchequer. 
$Mt~  12  W  23  Car.  2.  C.  22. 

Al'r'KAISfi&S  of  good  t ,  arc  to  be  fworn  to  make  true 
eppaiftmfttt ;  and,  vaiuing  the  goods  too  high,  fhdJJ  be 
obliged  to  tslce  them  at  the  price  nppraifed ',  Statute  1 J 
Ed.  J  :  Stat.  Alton  Bvmel. — ice  Aittitmecrt, 

APFRfcNDRE,  [fr.j  A  fee  or  profit  apprendrc,  is  fee 
or  profit  to  be  taken  or  received.  Stat,  z  &  3  LA.  6. 
cup,  8, 

At'PRE  NT  ICE,  app  rrruL'itti,  [  Fr.  apprenti,  fro  m  apptrn  - 
are  to  Jearn.J  A  young  pcrfon  bound  by  indentures  to  a 
rradefman  or  artificer*  who  upon  certain  covenants  i»  to 
teach  him  hismyflery  or  trade. 

Jt  will  be  proper  under  this  head  to  confider. 

I .  Who  joitty  be  hjund  apprentices,  and  in  tub/it  mamcr  j 
aid  who  art  compellable  to  rtveini  thc/n* 

II.  H<iiu  they  are  It  be  provided  for  and  geivrned  du- 
ring ttf&r  appren;;(tjbspl  and  in  Vlhat  manner  they  .trc  to 
he  xftgnedi  &C. 

III.  What  trade  1  raw  mt  he  rxercifed  witbvit  having 
Jer ved  ait  apprenn^Jh'-p. 

IV.  For  "jwat  of ctnd  they  are  pttttijbablt,  arid  hyut. 


Of  apprentices  acquiring  fettlement,  fee  tit.  Stttlwmt. 
[For  moj'c  full  matter  re) istii-e  to  apprentices,  partijto- 
trly  p.rifh  apprentice^  fee  Mr,  Coif's  edition  oJ  Bott's 


I.  It  fcerm  clc.trly  agreed,  that  by  the  common  lav 
infant^  or  perlons  undrr  c fie  -igt  of  rwenty-one  years, 
cannot  bind  thcmfelvcs  apprentices,  in  fuch  a  manner  as 
to  intkle  their  matters  to  an  action  of  covenant,  or  other 
aftton  again  It  thrm  for  d«  parting  from  their  ferviceT  or 
other  breathe*  of  their  in  Ic.tirr  s  ;  which  makes  it  ne- 
ceffary,  according  to  the  ufual  praftice,  to  get  foine  of 
their  friends  to  be  bound  for  the  faithful  dtfeharge  of  the:r 
dJB  r  1,  according  to  the  terms  agreed  on.  11  Co,  Sg  b. 
2  /fli/SV  579,  5  So:  iLt-vt.  6j:  7  Med.  15.  And  not- 
withtiauoing  Hat.  5  Eiiz*  r.  4,  enacts ,  th^t  although 
perfons  bound  apprentices  fhalt  be  within,  age  at  the  time 
of  making  their  indentures,  they  Ihall  be  bound  to  ftrve 
for  the  years  in  their  indentures  conratnfd,  as  if  they 
wtte  at  full  age  at  the  time  of  making  of  them;  it  hath 
been  held,  that  aIi2;ough  an  infant  may  voluntarily  bind 
himfelfan  apprentice,  snd,  it 'he  continue  an  apprentice 
for  feven  year*,  he  rniy  have  tbc  benefit  to  ufc  his  trade; 
yet  neither  at  the  common  law,  nor  by  any  words  of  the 
above  mentioned  (Ututc,  can  a  covenantor  obligation  of 
an  infant,  for  his  apprenticeship,  bind  him  ;  but  if  he 
mifbrhavr-  hjmfetf,  the  mailer  m  ty  correct  him  in  hiifcr- 
vicr ,  or  complain  to  a  juilice  of  peace,  to  have  him  pu- 
nished according  to  the  flatuic:  but  no  remedy  Jicth 
flgainft  an  infanr  upon  fuch  covenant.    Cra.  Car.  170: 

Km  if  any  one  entices  an  apprentice  From  his  maker's 
fervke,  or  haibour*  him  after  noti:e,  the  maftcr  may 
maintain  a  fpecbl  action  on  the  cafe,  again/!  the  pcrion 
fo  doing,    fide  1  5*.'*.  380. 

By  the  cuftom  of  Wm,  an  infant  unmarried^  and 
above  the  age  of  fourteen,  may  bind  himfelf  apprentice 
to  a  freeman  of  Ladon,  by  indenture  with  proper  cove- 
nants; which  covenant?,  by  the  cuficm  of  London.  Jhall 
be  as  binding  as  if  he  were  of  full  age.  Moor  1  ;4 : 
2  Bujfi.  192:  J  Ro!.  Rep.  305:  PoMi  361 :  1  M,d.  271; 
z  k\  !t,  6S7.  liuta  waitTinan's  apprentice  ii  not,  within, 
thecuRom  of  Lt.dan,  to  bird  iusnielf  being  under  twenty - 
one,  6  A/ff/-  69, 

A  freeman's  widow  may  take  a  mriditpp, -entice  for  feven 
ycari,  and  inrol  her  as  a  youih  \  if  the  be  above  fourteen 
years  old:  and  if  an  exchange  woman,  that  hath  a  huf- 
b.ind  (rue  of  Loisdnti,  take  inch  apprentice,  fhe  lhall  be 
bound  to  the  hulband  ;  and  may  be  made  free,  at  the  end 
of  the  appi<ntk(jbtpw  if  ihe  be  then  unmarried.   Ltx  Lon- 

dl'S  '!.  >S. 

By  it  at.  5         e.  35.  The  jufticcs  may  com^ 

pel  tertaiii  perlons  under  age  to  be  bound  as  apprentices, 
and  on  ret'ufaJ  may  commit  them,  And  by  fiat.  43 

Sfiz.e  2,  and  18  Geo.  3.  e.  47,  churchwardens  and  over- 
feers  of  the  poor  may  bind  out  the  children  of  the  poor 
to  bt:  etpprtntiee;,  with  the  consent  of  1  vo  juitices ;  if  bovs 
till  31,  if  girls  till  rhat  age  or  marriage.  And  if  any 
person  refule  to  accept  a  poor  apprentice,  he  fhall  forfeit 
10A  Star  $  £tf  9  if.  3.  c.  jo.  ^  5.  alio  juitices  of  pea(,e 
and  churchwardens,  may  put  out  poor  boys  appren- 
tice to  the  fea-fervice.  Stat.  2  &  3  Ann.  c,  6.  and  4  Am, 
r+  19.  And  by  flat,  fjae.  1.  e.  3.  apprentices  bound  out 
by  pub  lick  charities  are  regulated.  See  title  Chimney. 
Sieetftrt. 

As 


R  ENTICE  II. 


As  to  the  manner  of  their  bring  bjund; 

By  the  rtatute  5  El.  t.  \.J'<all.  25,  an  apprentice  rnuft  be 
bound  by  deed  indented  ;  and  thii  mult  be  ccmplied  with 
for  ail  purpofes  except  Tor  the  obtaining  a  fettlemcnt. 

Indentures  mud  alfo  be  inrollcd  in  all  towns  corporate 
under  flat.  5  Eiiz.  c.  5,  aud  5  Gee.  z.  t.  46;  and  in  Lm- 
Ju.t  by  the  cullom,  in  the  chamberlain'*  ohiee  thtrc. 

In  LviJcn.  if  the  indentures  be  net  inro'led  before  the 
chamberlain  within  a  year,  upen  a  petition  to  the  mayor 
and  aldermen,  cJfe.  a Jlirr/ur*  (hall  ifTue  to  the  mailer,  to 
fliew  c.\ufc  why  not  iorolled  ;  and  if  it  was  thiough  the 
mailer's  default,  the  apprentice  m&y  lue  out  his  inden- 
tures, and  be  difcharged :  otherwifc  if  through  the  fault 
of  the  apprentice,  as  if  he  would  not  come  to  prefent 
birnfclf  befcre  the  chamberlain,  &>V.  for  it  cannot  be  in- 
rolled,  unlefs  the  apprentice  be  in  court  and  acknowledge 
it.  a  $f£  Rep.  30 y  :  Palm.  361:    1  Mel.  27 1 . 

Indentures  are  like  wife  to  be  Ramped,  and  arc  charge- 
able with  fevcral  duties  by  aft  of  parliament. 

By  flat.  S  Ann.  r.9,  made  perpetual  by  Hat.  9. 4mi.  c.  21, 
a  duty  of  6</.  in  the  pound  under  50/.  and  laV.  in  the 
pound  for  fums  exceeding  it,  given  with  apprentices  (ex- 
cept poor  apptctt  ca)  is  granted.  And  if  the  full  fum 
agreed  be  not  inferted,  or  the  duty  not  paid,  indentures 
fliall  be  void,  and  apprentices  not  capable  of  following 
trades ;  and  the  mailers  are  liable  to  \ol.  penalty. 

Hut  there  are  fcveral  fhtutes  allowing  further  time  to 
pay  the  duties  and  (lamp  indenture?,  iliro*  ncgleft  omit- 
1  J,  J..  •  M .!  acts  of  indemnity  of  tlii*  nature  arc  ulu- 
ally  palled  every  two  or  three  years. 

The  payment  of  the  duties  on  apprcnticc-fccs  is  enforced 
by  fever.ii  a£U,  18  Geo.  2.  e.  22;  C  20  Geo.  2.  c,  \ ;  ;  me 
former  of  which  provides,  that  if  the  apprentice  fltail  pay 
the  duties,  on  the  neglcft  of  the  mailer,  he  may  recover 
back  the  apprentice  fee;  and  the  latter,  that  if  no 
fuit  is  commenced,  and  the  mailer  (hall  pay  double  duties 
within  two  years  after  the  end  of  the  apprcnticefliip,  the 
indentures  lltall  be  valid,  or  the  apprentice  may  pay 
them,  and  in  fuch  cafe  recover  double  the  apprentice 'fee, 
by  action,  from  his  matter. 

The  flats.  5  EHz.  c.  4  iSf  5  direct  who  fhall  take  ap- 
prentice*, and  direct  that  every  tUth  '.verier ,  fulltt ,  jhtar- 
saan,  vieaver,  ta;Ur,  ot  pu  makci  t  taking  three  apprenti- 
ces, fltail  have  otu  journeyman,  and  for  every  other  ap- 
prentice above  three,  alio  one  journeyman./.  33. — Slat. 

1  jac.  1.  c.  1  allows  only  two  apprentices  at  a  time  to 
batten  and  felt  mahcfi ;  (except  a  fon  apprentice:}  — and  Hat. 
13  &  i  +  Ceir.  2.  c.  5,  allows  only  rtw  to  1\ 'orsrich- weavers, 
who  mud  then  have  alfo  two  journeymen. 

As  by  the  Ilat.  of  5  EHz.  e.  4,  the  jullices  of  the  peace, 
have  a  power  of  impofing  an  apprentice  on  a  mafler,  in 
confequence  thereof  an  indictment  lies  for  difobedience  to 
their  orders,  either  in  not  receiving,  or  receiving  and  af- 
ter turning  off,  or  not  providing  for  fuch  apprentice  ;  for 
tho*  an  aft  of  parliament  prefcribe  an  caftcr  way  of  pro- 
ceeding by  complaint ;  yet  that  does  not  exclude  the  re- 
medy by  indictment.  6  iMuA  163:  1  SafL  381. 

The  juAiccs  of  peace  may  difchargc  an  apprentice  net 
only  on  the  default  of  the  mafler,  but  alfo  on  his  own 
default;  for  in  fuch  cafe  it  is  but  rcafonable  that  the 
COntftfcCU,  vyhich  were  made  by  their  authority ,  fhould  he 
ditibTved  by  the  fame  powci.  Sin,  108:  5  MoJ.  139: 

2  Sali.  47  I. 
Vol.  L 


And  under  the  faid  flat.  5  E! e.  4.  jcf:ice«,  or  tt.? 
Seilions,  may  fa car  and  determine  dilputc:.  between  mailer* 
r.nd  apprentices ;  and  the  Seilions  may  difcharge  thr  ap 
prcntice,and  vacate  thcindcnturc>,oj  correct  theapprcDtivC. 

An  cnW  of  j  Jl'.ices  on  the  mailer  to  return  money  is 
goud,  tin.'  it  is  not  averred  that  he  had  any  with  the 
apprentice;  for  t'.ie  order  being  to  iit*:n  money,  is  as 
necflTary  a  pr<  of  of  the  receipt  of  it,  ai  if  it  had  been 
cxprefdy  alleged  1  and  the  court  held,  that  the  jull'ccs 
had  juiildictton  to  oblige  the  mailer  to  refund.  Trirt. 
7  Geo.  2.  in  ft.  R.  J'v.-  Ki»?,  v.  Amies  ;  tho'  an  order  of 
this  nature  has  been  qualhcd.         (by  Conji)  L  513. 

By  the  flat.  zoGVa.  2.  e.  19,  Any  two  jullices,  upon 
complaint  of  any  apprtt-tice  put  out  by  the  pnrifn,  or  v»uh 
whom  no  more  than  5  /.  was  paid,  of  any  mis-ufage,  rc- 
fufal  of  nectlTary  proviftons,  cruelty,  or  other  ill  treat- 
ment by  his  mailer,  may  fummon  the  mailer  to  appear 
before  them  ;  and  upon  proof  of  the  complaint  on  oath, 
to  their  fatisfaftion,  (whether  the  mafler  be  prefent  or 
not,  if  fcrvicc  of  "the  fummons  be  proved,)  to  difchargc 
fuch  apprentue  by  warrant  or  certificate,  for  v.  liLh  no  lee 
mall  be  paid :  and  on  complaint  of  the  mailer  againrt  any 
fuch  apprentice,  touching  any  nr.ifdcmeanor,  mtfearriage, 
or  ill  behaviour,  the  jullices  may  pttnilh  the  offender  by 
commitment  to  the  hcufc  of  cc  ncftion,  there  to  be  cor- 
rected and  kept  to  hard  labour,  not  exceeding  a  calendar 
month;  or  otherwife  by  difclwr£ing  luch  offender. 
Lither  party  may  appeal  to  the  Seilions,  and  the  deter- 
mination there  is  to  be  final.  By  31  G.  2.  c.  tt$  This 
aft  is  extended  to  fcrvants  in  hulbandry,  though  hired 
for  Icfs  than  a  year. 

Ey  flat.  6  G  o.  3.  c.  23,  Apprentices  (with  whom  Iefs 
than  10/.  premium  is  paid)  abl'enting  themfclvc;  during 
their  apprcnticefhip,  fhall  fcrvc  an  equal  time  beyond 
their  term. — In  L  wflw,  apprentices  arc  all  under  the 
controul  of  the  chamberlaiu,  whole  jurildiclion  is  faved 
in  the  fevcr.il  llatutci. — The  flat.  33  Cm.  3.  e.  57,  makes 
fome  additional  regulations  as  to  the  punifhing  and  re- 
lieving patilh  apprentices. 

With  regard  to  the  (\ft$r.ing  of  apprentices,  it  hath  been 
held,  that  an  apprentice  is  not  ailignablc.  He  cannot 
be  bound  nor  dife  barged  without  deed.  1  Sali.  6S.pl.  7. 
ifcffcfr.  13  ^.3.  B.R. 

Lut  though  an  apprentice  is  not  ajfigr.abh;  yet  fuch  af- 
fignment  amount 7  to  n  omtrart  ba.vcni  Oh  I. -jo  mafttrs,  that 
the  child  fhould  fcrvc  the  Utter,  t  Sa/t.GZ.  pi.  7  :  Mich. 
13  //'.  3.  B.  R.  Gujler  v.  EuUs  Vartjh, 

Dy  the  cuflom  of  the  city  of  London,  alio  an  apprentice 
may  be  turned  over  from  one  mailer  to  another;  and  if 
the  mafler  refufc  to  make  the  appr,'r.t»-e  free  at  the  end 
of  the  term,  the  chamberlain  may  nuke  -him  free:  in 
other  corporations,  there  mull  be  a  '.:  .'.>  to  the  may- 
or, (S  c.  to  make  him  free  iu  fuc  h  cafe.  Du:r. .  Ahr.  421  : 
/;  'owVi  Infi.  5 1 . 

But  it  hath  been  held,  that  tho'  jullices  of  peace  have 
a  juriidiftion  of  difcharging  apprentices,  and  may  bind 
them  to  other  mailers,  that  they  cannot  turn  them  ovei  ; 
and  therefore  an  order  that  an  apprentice,  whofc  mailer 
was  dead,  fhould  fervc  the  remainder  of  his  time  with  his 
mailer's  widow's  fecond  hulband,  was  qualhed  ;  becaule 
the  jullices  have  nothing  to  do  about  turning  over  an  ap- 
prentice :  and  tho'  he  applied  to  them,  that  could  not 
give  them  a  jurildiclion .  dmb.  324. 


APPRENTICE  III. 


ii  feenn  agreed,  that,  if  a  man  be  bound  to  inAruft  an 
apprentice  in  a  traac  tar  feven  years,  and  use  matter  eiir?, 
that  the  condition  is  difpenfed  with,  being  a  thing  per- 
fonal  \  but  if  he  be  bound  further,  that  in  the  mean 
time  he  will  find  htm  in  meat,  drink,  and  doathing  and 
other  nscetfancs,  here  the  death  of  (he  ma  Iter  doth  not 
difpenre  with  the  condition,  but  his  c*  :cut*>r>  ihali  be 
bound  to  perform  it  as  far  a$  they  have  affeu,  i  Sid, 
3 16:  1^,761,820:  1  Lav.  177. 
.  But  if  a  perfon  is  bound  apprentice  by  a  jurtice  of  peace, 
and  the  mailer  happens  to  die  before  the  term  expired, 
the  jufticcs  have  no  power  to  oblige  his  executor,  by  their 
order,  to  receive  fuch  apprentice  and  maintain  him  ;  for 
by  this  method  the  executor  is  deprived  of  the  liberty  of 
pleading  pfrnt  eumiwjirmiiit  (which  he  may  do,  in  cafe 
covenantee  brought  againll  him.)  and  mull  maintain  the 
apprentice,  whether  he  hath  afters  or  not.  CartK  231  : 
1  66  1  1  S/wv.  405.  It  is  laid,  however,  that  the 
executor  or  ad  mini  ft  rater  may  bind  him  to  another  m  after 
for  the  remaining  part  of  his  time.  Burn* 

But  it  1*  faid,  that  in  this  cafe  of  the  maflcr'i  dying, 
by  the  curiam  of  Lcat&n  the  executor  m«H  put  the  a  p. 
prentice  to  another  mailer  of  the  fame  trade*  I  Sulk.  66, 
per  HJt  Ch.  J. 

By  ilar.31  Cto.  3,  f,  57,  in  cafe  of  the  dtath  (§3)  or 
h/clvertcy  (§  fi)  of  the  matter  or  miftrefs  of  a  parifh-ap- 
prentice  (with  a  premium  not  exceeding  5 L)  thejuf* 
tices,  fhatl  by  indorfement  on  the  indenture,  dirccl  the 
apprentice  ro  fcrve  another  matter,  £*f  e,  and  fo  rtirs  jm- 
tict*  And  matters,  CuVr  of  apprentices  under  flat.  8  £J  9 
77".     c.  30,  may  with  confent  of  two  jullices  aftign  them. 

Whatever  an  apprentice  gains  is  for  the  ufe  of  his 
matter;  and  whether  he  was  legally  bound  or  no,  is  net 
material,  if  he  was  an  apprentice  tie  fttff*.  Sali*  63.  for 
in  tiding  ,"n  apprentice  to  embezzle  goedt,  indictment  will 
Jie.  1  Sa}k.  580.  A  matter  may  be  indicted  for  not 
prav  iiiing  for,  or  for  turning  away,  an  apprentice.  If  a 
matter  gives  aa  apprentice  licenfe  to  leave  him  it  cannot 
afterwards  be  recalled.  Mtd.  Caf.  70.  If  an  apprentice 
marries,  without  the  mailer's  privily,  that  will  nor  Juftify 
hit  turning  him  away,  but  he  mufl  fue  his  covenant.  2 
Fitrr*  491.  By  thecuftom  of  the  city  of  Linden  a  freeman 
may  :urn  ,tway  his  apprentice  for  gaming.  Ibid,  241* 
Though  if  a  mailer  turns  an  apprentice  away  on  account 
of  negligence,  cjtfc.  equity  maydecree  him  to  refund  part 
of  the  money  given  with  him.  1  fern.  JUp.  460.  As 
no  apprentice  can  be  made  without  writing;  fo  none 
may  be  difoharged  by  his  m alter,  but  by  wriiing  under 
1m  hand,  and  with  the  allowance  of  a  juftke  of  peace, 
by  uVutc,    Dalt.  izi. 

111.  J  i  ic  tkt  tx&fijmg  t>f  tioiei. 

Ey  the  common  law  no  man  may  be  prohibited  to 
Work  in  arty  lawful  tradex  or  in  more  trades  than  one,  at 
his  pleafure,  1 1  Ce,  53. 

So  that  without  an  act  of  parliament  no  man  may  be 
je  J  trained,  either  from  wo/ Icing  in  any  lawful  trade ;  or 
ufiog  divers  rnyfleries  or  trades  ;  therefore  an  aft  of  par- 
liament made  toretlrain  any  perfon  herein,  mutt  be  taken 
Ar:it\yt  and  not  favourably  as  acts  made  in  affirmance  of 
the  common  law.  Burn. 

It  is  enacted  by  the  j  EUz*  <ap<  ±*feft.  31*  "That 
ir  mail  not  be  lawful  to  any  perfon  or  perfona,  other  than 
fuch  as  nmu  do  lawfully  ufe  or  cxercife  any  art,  my  Iter  y, 


or  manual  occupation,  to  fet  up,  occupy,  ufe  or  excrcife 
any  craft,  myftery  or  occupation,  wa>  ufed  or  occupied 
within  the  realm  of  England  or  ft  ales ,  except  he  fhall 
have  been  brought  up  therein  feven  years,  at  the  lealt,  a* 
an  appi'e^?i:e  ;  no;  to  lei  r.ny  ]■.•!■  a  on  work  in  fiich 
my  fiery,  art  or  occupation  being  nor  1  workman  at 
this  day,  except  he  lhall  have  been  apprentice,  as  is  a  fore - 
faid  1  oreUe  hairing  ferved  as  an  apprentice,  as  19  aforcfaidy 
fhall  or  will  become  a  journeyman,  or  hired  by  the  year ; 
up;>«  pain  that  e?ery  perfon  willingly  offending,  or  do- 
ing the  contrary,  (Wi  forfeit  3 rid  tofe  for  eiery  default 
foity  fhil tings  for  every  month." 

It  Isarh  been  ruled,  that  there  are  many  trades  within 
the  general  word*  and  equity  of  [hi*  act,  beiides  ihofe 
which  are  particularly  enumerated  therein  ;  yet  it  feenn 
agreed,  and  hath  frequirn  Jy  been  adjudged,  that  in  every 
indiclmeut,  tjfr.  it  mull  be  alleged,  that  it  was  a  trade 
attbi  tmcof  making  tbrfiatute*  for  the  ivords  thereof  are, 
aitycrafti  myihry  w  aitTipaiiox,  now  uftt^  Cr/*-.  from  w  hence 
it  feems  to  fotloiv,  that  a  new  m^nufii&urc,  which  to 
all  other  purpofes  may  be  called  a  trade,  is  yet  not  a  trade 
within  this  Jlaturc.  2         61 1  t  Palm.  5 ziS :  1  A"*/, 

Alfo  k  fecms  agreed,  that  the  act  only  extends  to  fuch 
trades  as  imply  my  Aery  and  craft,  and  requht  JLiU  ami 
txfxritHce  ;  that  therefore  mtrcbtto&i  bxjlafidfwi)  garment  a, 
EsV*  arc  not  within  the  ft&fnte;  and  on  this  foundation 
ir  hath  been  held,  lhat  a  btmp-Artfftr  is  not  within  the 
(lattice,  as  not  requiring  much  learning  or  Ikilf,  and 
being  what  eve/y  hulbandman  doth  ufe  lor  his  neceiTary 
occa lions.  %  Co.  130:  xBitlfi.  190:  Cr».  Car.  499. 

It  is  clearly  agreed,  that  the  following  the  common 
trade  of  a  Ireiver,  baker  or  fftfjf,  is  within  the  tlatute,  as 
un&ilrifhefs  herein  may  be  very  prejudicial  to  the  lives; 
and  healths  of  his  majesty 's  fuhjecls;  but  it  is  at  the  fame 
time  agreed,  lhat  the  exereifing  of  any  of  thefe  traJe^  in 
a  man's  own  houfe  or  family,  or  in  a  private  pcifon's 
IlcuJc,  is  not  within  the  reElraint  of  the  ilntute*  1  1  Co. 
^4  fi:  CrOr  Cflj*.  499 :  Htb.  1^3,  all  :  Mar  S-S6  ;  3  Ca. 
lap:  Palm.  £42  s  Or.  Rep,  2ji  :  BrieFg.  141. 

Ir  harh  been  held,  that  this  liaiure  d^th  not  refirain  a 
man  from  uttng  fcveral  trades,  fo  as  he  had  been  an  ap- 
prentice to  all ;  wherefore  it  indemnifies  all  peity  chap- 
men in  little  towns  and  villages,  hecaufc  their  mailers 
kept  the  fame  mixed  trades  there  before.  Cari/j,  16 3. 

A  man  may  cxercife  as  many  trades  ai  he  hath  worked 
at,  or  fared  as  an  apprentice  to,  for  feven  years,  2  Wilf, 

It  hath  been  refolded,  that  there  is  no  occafion  for  any 
aclual  binding,  but  iha.t  the  fclk-whi^  a  trade  for  feven 
year*,  it  a  fuftitient  qualification  wii'hin  the  ftaiute.  t 

Sal*.  67:  2  Smtt.  6l  J. 

By  flats.  2  ^  3  P.  ts"  M.  ir*  1  f,  and  5  Elix*  e.  4,  Aliens 
and  denizens  are  retrained  ro  ufe  any  handicraft  or  uade 
therein  mentioned,  unlefs  they  have  ferved  feven  )ear* 
apprcnticelhip  within  the  realm,  under  the  penalty  of 
40/,  fit  month.  Hutt.i$2.  But  it  hath  been  adjudged, 
that  if  an  apprentice  fcrve  feven  years  beyond  fea^  he 
mall  be  excu  fed  from  the  penalties  of  the  (latute.  5  iV/s. 
„\  4.  And  fa  if  he  ferves  feven  years,  tho1  he  was  never 
bound.  1  SalA*  76* 

So  it  haih  been  held,  that  ferving  live  years  to  a  trade 
out  of  England  aid  two  in  Engiattdy  is  fuflicient  to  fatisfy 
the  llatute;  but  that  there  mutt  be  a  icrvice  of  a/W/ 
time  j  and  therefore  ferving  live  years  in  any  country* 

where 
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where  by  the  law  of  the  country  more-  it  not  required, 
will  not  qualify  a  nnn  to  ufe  the  trade  in  England.  C<*. 
in  Laiv  and  F.q.  70. 

By  the  llatute  31  Etiz.  cap.  Jt&.  ft  It  is  enacted, 
"  That  til  fuits  for  ufing a  trade  without  having  been 
brought  up  in  it,  (hall  be  lucd  and  profecutcd  in  the  ge- 
neral quarter  feflions  of  the  peace,  or  aflifes  in  the  fame 
county  where  the  offence  (hall  be  committed  ;  or  other- 
wile  inquired  of,  heard  and  determined  in  the  aflifes,  or 
general  quarter  feflions  of  the  peace  in  the  fame  county 
where  fuch  offence  (hall  be  committed,  or  in  the  lect 
within  which  it  Hull  happen." 

In  the  conflruction  of  this  ftatute  it  hath  been  held, 
that  ic  retrains  not  a  fuit  in  the  king's  bench  or  exche- 
quer, for  fuch  offence  happening  in  the  fame  county 
where  thefe  courts  are  fitting  ;  for  the  negative  words  of 
the  ftatute  are  not,  that  fuch  fuits  mall  not  be  brought 
in  any  other  court,  but  that  they  (hall  not  be  brought  in 
any  other  county  ;  and  the  prerogative  of  thefe  high  courts 
fhall  not  be  retrained  without  exprefs  words,  da.  J,k. 
178  :  Hob.  IB4:  I  Sulk.  373. 

Cut  where  the  offence  is  in  a  different  county,  fuch 
fci;s  in  tk:fe,  or  any  other  courts  out  of  the  proper  county 
feem  to  be  within  the  cxprcl,  words  of  the  (latute.  H06. 
184,  327  :  Cro.  Jac.  85. 

Infant)  voluntarily  binding  themfclves  apprentice,  and 
continuing  feven  years,  (hall  have  the  benefit  of  their 
trades  ;  but  a  bond  for  their  fcrvice  lhati  not  bind  them. 
(7r<j.  Car.  179.  Seethe  feveral  llaiutcs  enabling  /oUitrs 
ind  manr.in  to  excrcife  trades. 

IV.  At  to  thrir  pvuijbmrnt  fot  particular  offence 7,  it  it 
to  be  obf,rved,  That 

At  common  I2W,  a  fereant  or  apprentice,  without 
any  rcgird  to  age,  may  be  guilty  of  felony  in  fcloniourty 
taking  away  the  goods  of  their  mailer,  tho'  ihcy  wcie 
goods  under  their  charge,  as  a  lhephcrd,  but'er,  v'Jc.  and 
may  at  this  day  for  any  fuch  orrence  be  indicted,  as  for 
felony  at  common  law  ;  but  at  common  law,  if  a  man 
had  dclizercd  goodt  to  his  fitr%«uU  to  ketp,  or  carry  for 
him,  and  he  carried  them  away  animo  furandi ;  this  was 
conlldcred  oniy  a  breach  of  truft,  but  not  felon  v.  1  Ha.'i'j 
Hi/l.  P.  C.  505,  666. 

But  new  by  the  llatute  of  21  H.  8.  cap.  7,  It  is  enafted, 
that  feJtrtnti  guilty  of  a  breach  of  trull  in  embezzling 
money,  goods,  delivered  to  them  to  the  value  of  40 1. 
or  above,  are  guilty  of  fcion>  ;  with  a  provifo  nevcrthc- 
Iefs,  that  the  ad  do  not  extend  to  apprentice*,  nor  to 
perfons  under  the  age  of  eighteen  years. 

By  (tat.  1 2  Aanjl.  1 .  cap.  7,  clergy  is  taken  from  perfons 
Healing  in  any  houfe  or  out  houfe,  to  the  value  of  40/. 
except  as  to  apprentices  under  the  age  of  fifteen  years  rob- 
bing their  mailers.  1  HaWs  P.  C.666,  667  :  Sec  1  Ha^uk. 
JP»  C»  C.  33.  4'  1 1  — 16  — See  tit.  Servanti. 

APPROPRIATION,  appfspriaiio,  from  the  Fr.  appre- 
prier.]  The  annexing  of  an  ccclciiailical  benefice  to  the 
proper  and  perpetual  ufe  of  fomc  religious  houfe,  biftiop- 
rick,  college,  or  fpiritual  peifon,  to  enjoy  forever;  in 
the  fame  way  as  impropriatt-.n  is  the  annexing  a  benefice 
to  the  ufe  of  a  Jay  perfon  or  corporation  ;  that  which  is  an 
appropriation  in  the  hands  of  religious  perfons  being  ufu- 
ally  called  an  impropriation  in  the  hanJs  of  the  Isity. 
See  Com.  Dig.  tit.  Jdvvxfon.  (D.  E.)  It  is  computed 
that  there  are  in  England  5S45  impropriations. 


This  contrivance  fecms  to  have  fprung  from  the  policy 
of  monadic  orders.  At  the  firft  ctablifhoirnt  of  pa- 
rochial clergy,  the  tithes  of  the  parilh  were  ditlributcd 
in  four  parts — one  for  the  bifhop;  one  to  maintain  the 
fabrick  of  (he  church  ;  a  third  for  the  poor  ;  and  the  4th 
for  the  incumbent.  The  Sees  of  the  bilhops  becoming 
amply  endowed,  their  (hares  funk  into  the  others  ;  and 
the  monarteries  inferring  that  a  fm.dl  part  was  enough 
for  the  officiating  pnerh,  appropriated  as  many  benefices, 

!  as  they  could  by  any  means  obtain,  to  their  own  ufe  ;  un- 
dertaking to  keep  the  church  in  repair,  and  to  have  it 
Conftan;ly  ferved.  But  in  order  to  compleat  fuch  ap- 
propriation effectually,  the  king's  licence  and  confent  of 
the  bilhop  mult  firll  be  obtained;  becaufe  they  might 

•  both,  fome  time  or  other  have  an  intcrcil  by  lapfc  in  the 
benefice;  if  it  were  not  in  the  hands  of  a  corporation  which 
never  dies.  The  confent  of  the  patron  is  alio  neccflarily 
implied,  becaufe  the  appropriation  could  originally  be 
made  to  none  but  to  fuch  fpiritual  corporation  as  is  alfo  the 
patron  of  the  church;  the  whole  being  indeed  nothing 
clfc  but  an  allowance  for  the  patron?  to  retain  the  tithes 
and  glebe  in  their  own  hands,  without  prefenting  any 
clerk.  iVetc*/.  496 — coo. 

When  the  appropriation  is  thus  made,  the  appropria- 
tes and  their  Juccejfort  arc  perpetual  par  tons  of  the 
church  ;  and  mull  fue  and  be  (ued  in  all  matters  con- 
cerning th:  rights  of  the  church  by  the  name  of  par:  1 
Ih/>.}oj. — An  appropriation  cannot  be  granted  over.  Ibid, 
This  appropriation  may  be  fevered  and  the  church 
become  difappropria:c  two  ways.  ill.  It  the  patron  or 
appropriator  prefent  a  clerk  who  is  inllituted  and  induct- 
ed to  the  parJonage  ;  for  fuch  incumbent  is  to  all  intents 
and  purpofes  complete  pnrfon  ;  and  the  appropriation 
bein<£  once  fevered  can  never  be  reunited  .'gain,  unlefi 
by  a  repetition  of  the  fame  folcmniiies.  Co  Lift.  46  : 
7  Rep.  13.  And,  when  the  clerk  fo  prefented  is  difltnet 
from  the  vicar,  the  rectory  thus  veiled  in  him  becomes 
what  is  called  a  Jim  cure  \  becaufe  he  has  no  cure  of 
fouls,  having  a  vicar  under  him  to  whom  that  cure  is 
committed;  though  this  is  not  the  only  mode  of  creating 
Jiv.e  euret.  See  2  Bmn't  Eic  Law  547.  Alfo  if  the  cor- 
poration to  which  the  benefice  is  annexed  is  di/Tolvcd 
the  parfonafte  becomes  difappropriate  at  common  law. 
1  CcmM.  386. 

In  this  manner  may  appropriations  be  made  at  this 
day ;  and  thus  were  moll,  if  not  all.  now  exilling, 
originally  made.  At  the  diflblution  of  the  monallcries 
by  Uat.  27  H.  8.  c.  28,  and  31  //.  8.  e.  13.  the  appro- 
priations belonging  to  thole  religious  houfts  (being  more 
thun  one  third  of  all  the  parilhrs  in  England)  would  ar 
common  law  Ii3ve  been  difappropriatcd  ;  had  not  a  tlaufe 
been  inferted  in  thofe  ffatutes  to  give  them  to  tbr  kingt 
in  the  fame  manner  as  the  alien  priories  had  before  been, 
z  lift.  584. — and  from  hence  have  fprung  all  the  lay 
impropriations  or  fecularparfonagcs  in  the  kingdom;  they 
having  been  afterwards  granted  out  from  time  to  time 
by  the  crown.  See  1  Comm.  384,  &C:  11  Rep.  1 1  :  Gil/. 
719. — See  alfo  tit  Par/on,  /'ic.n . 

APPROPRIARE  COMMUNIAM.  to  inclofe  or  ap- 
propriate any  parcel  of  land,  that  was  before  open  com- 
mon,  and  thus  to  difcommon  it. 

APPROVE,  approbate]  To  augment  a  thing  to  the  ut- 
mcfl :  to  approve  land  is  to  make  the  beft  benefit  of  it, 
by  increaftng  the  rent,  CsV,    2  lnfl.  474. 

I  z  '  APPROVEMENT. 
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the  lord'*  wafte,  and  the  SorJ  makes 
of  the  wafle  for  hirofelf*  leavine  fW 


J.ind*  themfclv 
of 
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ommon  m 
re  of  part 


And  the  llatuie 
of  land  newly 
i>  alfo  the  Cuae 


APl'ROVKR,  or  TROVER,  afip^oter.)  One  that 
confelting  felony  committed  by  hitnfelf,  appealed  or 
aeculed  other,  to  be  guilty  of  the  fame  crime.  See  tit. 
Acccjfmyt  II.  5,  He  is  called  ofpnvcr  becaufe  he  mull 
£rrcte  what  he  hath  alleged;  and  tlint  proof  was  ancient* 
Jy  by  battle,  or  the  country,  ru  the  ck-clion  of  him  ap- 
pealed :  and  the  form  of  tltii  Kccufation  you  may  find  in 
Cr$mp.  jfu/f.  rjo  :  Sre  a!lo  lira.'/oH.  hb,  3  :  Stitin*j\  1*L 
Cwr,  If  ,i  perfon  indiclcd  of  tieafon  or  felony,  not 

difabJed  to  actule,  upon  his  arraignment,  before  iy 
plea  pleaded,. ind  before  competent  judges,  eon  fe/lrth  the 
indictment,  and  takes  an  path  to  reveal  all  treafons  and 
felonies  that  he  knoweth  of;  and  therefore  prays  a  coro- 
ner to  enter  his  appeal,  or  accufation  agnind  thofe  that 
are  partners  in  the  crime  contained  in  the  indict  men; ; 
fucb  a  one  U  art  approver*    3  J>i/L  129;  //.  P*C.  19^. 

Whin  a  per  fun  hath  once  pleaded  not  guilty,  he  cannot 
be  an  approver.  5  lu/L  12$/.  And  perJbns  attainted  of 
treafon  or  felony  fhiill  not  be  approvers  ;  their  accofation 
iviU  not  then  be  of  futh  credit  a*  to  put  a  man  upon  his 
trial.  2  H&rwt.  205.  Vide  5  H.  4.  cop*  2,  as  to  char- 
ten  of  pardon. 

Infants  underage  ofdifcrction  may  not  be  approvers: 
and  it  being  in  the  difcrrtion  of  the  court  to  fuller  one  to 
be  an  approver,  thi»  method  of  late  hath  feldom  been 
praclifed.  See  tit*  Actejfmy  II,  5  ;  tit.  Appeal \  and  Lctttb** 
/inu|.  JVC  \\*  e.  24. 

APPROVERS.  InoldAaturcs,bailife  of  lords  in  their 
francliife*  am  called  their  appfpvdtz  ;  and  approve  m  the 
marches  of  Welti  were  fuch  as  had  licence  tie  vrnJrtjj 
azbcitf  be  a  ft  5,  &c.  But  by  (he  llatute  z  EiL  3.  c.  12, 
approvers  are  fuch  as  are  lent  into  counties  to  increafc  the 
farms  of  hundreds,  Ut.  held  by  iherifts.  Such  pcrfonj 
as  have  the  letting  of  the  king's  demefnes,  in  fmaJI  ma- 
nors, are  called  approvers  of  the  king  {apprdxitotYj  ngii] 
flat,  51  fi.  5.  And  tn  the  flat.  1  Ed,  yft*  1.  r.  8, 
JherifTi  are  t  ailed  the  king's  approvers. 

APPRUARE,  To  take  to  hit  own  ufe  or  profit,  flat. 
IF,  J,  ^  20. 

APPUR  1  KN ANCES,  prrtin&ttta  derived  from  the 
Fr*nc^afipai:ti9ir,  to  belong  to.]  Signify  things  both  corpo^ 
real  and  incorporeal  appertaining  to  another  thing  cu  prin- 
cipal :  as  hamlets  to  a  chief  manor  ;  and  common  of  pa- 
flurc,  pifcary,  Cjff.  Alio  liberties  and  femces  of  tenants. 
Unit,  cap,  39.  If  a  man  grant  common  of  ellovers  to  be 
burn:  in  his  manor,  thefe  are  appurtenant  to  the  manor  j 
For  things  appurtenant  may  be  granted  at  this  day-  Co. 
Lit*  12 1-  Common  appurtenant  may  be  to  a  houlc, 
p  aitu  re ,  Qfr.  Out-houfcii,  yards,  orL hard s,  and  gardens 
are  appurtenant  to  a  mefluage  ;  but  lands  cannot  property 
be  faid  to  be  appurtenant  to  a  meiTuage.  i  LtlL  Air.  91. 
And  one  meffuagc  cannot  be  appurtenant  to  another. 
ibid*  LanJa  cannot*  in  Uic  true  fenfc  of  the  word*  tmn 
ftftinc'iiihf  be  appurtenant  to  the  houfe ;  but  the  word 


ptrtintnt  may  be  taken  in  the  fenfe  of  ufually  lettcfn  or  oc- 
cupied with  the  houfe*  Piswfi.  ijo<  >ee  Cfv,  tV,  704. 
coutrA;  but  it  fcenn  now  futtlcd  that  lands  vwili  not  pai»  by 
the  word  afipttrienjxra t  but  only  Juch  things  which  00 
properly  belong  to  the  houfe.  AWw.  375  :  Gjkib  35*. 
,f,  C  :  Crt,  Cor*  57  :  Htttt,  8  c.  S.  C:  Lttt  Rep,  C. 

L^nds,  a  common,  &c.  may  be  appurtenant  to  a 
houfe ;  though  not  a  way.  3  oV/*„  40,  Grant  of  a  ma- 
nor, without  ihe  words  cut/*  potitttAiiij,  'tis  laid  will  pafs 
all  things  belonging  to  the  manor.  Ouv„V  R,p.  31. 
Where  a  pcrfon  hath  a  mcfluage,  ufei  to  which  eftoiers 
at,  and  it  is  blown  down  or  burnt  by  the  act 
he  owner  re-edify  \ty  in  the  fan,e  place  anii 


are  appurft 
pJf  (ictl  ;  i 

mannei  as  bi  lOfCj  be  tJtall  have  tfte  ancient appui  '.e nances. 
4  86.  A  turbary  may  be  appurtenanc  to  a  Ik. ufe  j 
fo  B  L.:l  in  a  churcli,  Sfe,  but  not  to  land;  for  the  thingi 
mull  agree  in  nature  snd  quality,  3  aW£.  40:  Fj&  tir. 
Jjptn.hiu',  and  Uc  P>*.  Com.  103.^,104,^,170:  Alfo 
vide         D^.  {}  V.)  tit.  Appendant  and  Appurtenant. 

AQUAfJii,  aquagium,  qttaji o^.-r  agium,  i.  e.  aqua- 

dit&iu  ^  aquxgangiuai-]  A  water-courfe.-  In  <bmc 

initances  uied  tor  toil  paid  for  water  carriage.  See  &&te£rr, 

Ak  ACE,  aagL  To  raile  or  craie  from  the  FicncU  ^r- 
rath.r,  eft/hrr, 

A  RATI  A,  Arsole  grounds,  C«W. 

AR  AHO,  Ittarobi  imjmarc*  i.  t.  To  make  oath  in  the 
church,  or  fome  other  holy  place  ;  for  according  to  d;e 
Ripitm-iaa  laws,  all  Out  lis  were  niide  in  the  (.  hutch  upon 

A  RAT  RUM  TERRjE,  As  much  land  as  can  be  tilled 
with  one  plough. — Avatura  terrais  the  ier vice  which  the 
tenant  is  to  da  for  his  lord  in  ploughing  his  3and.  oee  Ar~ 

TWO. 

ARBITRATION,  ARBITRATOR,  and  ARBI- 
TR  A  MEN  r.    See  it  t.  jfcu4rV* 

ARCA  CYRO(jRAPH1CAs/« ryftgrfipfarvm  %d#- 
drutn,  *T\\\%  was  a  common  cheft  with  three  locks  and  keys, 
kept  by  certain  Chrilliaos  and  Jews;  wherein  all  the  con- 
tracts, mortgages,  and  obligations  belonging  to  the  Jews 
were  kept,  10  prevent  fraud  ;  and  this  by  order  of  K. 
Rhk.  I.    HcuMt  Annuls  tf*7^y 

ARCHHRV,  A  fervice  of  keeping  a  bow,  for  the  ufe 
of  the  lord  to  defend  his  calUc. — Co.  Litt.fctf.  \  J7. 

ARCH  BLSIiOr*,  nrcliirpijUptii.]  The  chief  of  ihe  cler- 
gy in  hi.-  provincv.  ^ce  title  Fijh-f  •. 

ARCHDEACON,  a'cbsJia^mu.']  Is  one  that  hath  ec- 
cleftallical  dignity,  and  jurifdiciion  over  the  clergy  and 
laity  nrvt  alter  the  bilhop  throughout  the  diocefe,  or  in 


in  every 
;:cf3  of  the 
:lton,  but 
pre- 


itid  ■ 

tendapft  power  over  all  the  parochial  cler^ 
deanery  in  their  prccinda ;  they  being  the 
deacons;  though  they  have  no  original juril 
what  they  have  get  is  from  the  buhop,  either  by 
f,ription  or  compoJHon  ;  and  Sir  inaottDcgg  tells  us,  that 
it  appears  an  WT'JjJruccn:  h  a  mere  JuU.litutc  to  the  biihop; 
and  what  authority  he  hath  is  derived  from  him,  his  chief 
nitac  being  to  vifit  and  inquire,  and  epjfafto  Baw/«r*,C^r, 
1  n  ancient  tim&jifcltjicattm  were  employed  in  fer vile  duties 
of  collecting  and  diJlributing  alms  and  offerings  j  but  at 
length,  by  a  perianal  aticndance  on  the  bifhops,  and  a 
delegation  to  examine  and  report  iome  caufes,  and  co»n- 
miiTtoni  to  villi  the  renicner  parts  of  :Lc  dkonejcs,  tJicy 
becajntj  ai  it  were,  overfeers  of  the  cl^urch  ;  and  by  de- 
grees advanced  into  conquerable  dignity  and  power. 


ARC 


A  R  M 


Lan/ntnrt  nrchbi.hop  of  Cuvtnf.my,  was  the  firrt  prelate 
in  Ettglmi  who  intlicuccd  an  etrckl'tictn  in  his  diocefc, 
which  was  about  t lie  year  1075.  And  an  <r/vA  ..'ru-.-.;«  is 
co  -  allowed  to  be  an  ordinary,  as  he  hath  a  part  of  the 
epif-ojul  power  lodged  with  him.  He  viiits  hisjurif- 
dicnon  rice  every  year:  and  he  h  .th  a  court,  where  he 
may  irtdto)  penance,  fofpend,  or  ex;cmmunuatc  pcrfon.<, 
prove  wills,  grunt  adminiflrations,  and  hear  caufes  ec- 
clcfraiUcal,  fife,  fubject  to  appt.tl  to  the  bilhop  of  the 
diocefe  under  fht  24  Hen.  8,  c.  \z.  Jt  i>  one  part  of  the 
ofiice  of  an  archdeacon  to  examine  candidates  for  holy 
order?,  and  to  induct  clciks  within  his  jurildi&ion,  upon 
receipt  of  the  hilltop's  mandate.  1  C  a.  556  :  t  Lev.  193  : 
//'../•;  lnd.  :,0. 

Archdeaconries  arc  comrnon'y  given  bv  bifhops,  who 
do  therefore  prefer  to  the  fame  by  collation  :  but  if  an 
archdeaconry  be  in  the  gif;  of  a  layman,  the  pr.tron  doth 
prefent  to  the  bi'.hop,  who  inftitutcs  in  iike  manner  as  to 
another  benefice  ;  and  then  the  de.in  and  chapter  do  in- 
due! him,  that  is,  after  feme  ceremonits  place  him  in  a  (till 
in  the  cathedral  church  to  which  he  bclongeth,  whereby 
he  is  faid  to  have  a  place  in  the  choir.  Weif.  e.  15. 

Archdeacons,  by  ftat.  13  (J  14  Car.  2  c.  4.  :»re  to  read 
the  Common  i:rayer  and  declare  their  aftcnt  thereunto,  as 
other  persons  admitted  to  eccicliauical  benc6ccs;  ?nd  alfo 
mull  fobfiribethe  fame  before  the  ordinary  ;  but  they 
arc  not  obliged  by  fbt&  13  Bint*  c,  12,  to  fubferibe  and 
read  the  thirty  nin<:  articles;  for  altho'  an  archdeaconry 
be  a  bcnef.ee  with  cure,  yet  it  is  not  luch  a  benefice  with 
cure  as  fecms  to  be  intended  by  that  ItJtute,  which  re- 
lates only  to  fuch  benefices  with  cure  a«  have  particular 
churches  belonging  to  them.  Wutf.  c.  15.  And  they  arc 
to  rake  the  oaths  at  the  fcfftoiis,  as  other  ptrfons  qualifying 
for  offices. 

The  judge  of  the  archdeacon's  court  (where  he  doth 
prefide  himl'clf)  is  called  the  official.  WW*  /«//.  30. 

Where  the  archdeacon  hath  a  peculiar  jurildiction,  he 
is  totally  exempt  from  the  power  of  the  bilhop,  and  tHe 
bifhop  cannot  enter  there,  and  hold  court ;  and  in  fuch 
cafe,  if  the  party  who  lives  within  the  peculiar  be  fucd 
in  the  bifticp's  court,  a  prohibition  (hall  be  granted:  for 
the  ftatute  intends  that  no  fuit  mail  be per  Jaltum  :  but  if 
the  archdeacon  hath  not  a  peculiar,  then  the  bifhop  and 
he  have  a  concurrent  jurifdiclion,  and  the  party  tnaycom- 
mence  his  fuit  cither  in  the  archdeacon's  court  or  the 
bilhop's,  and  he  hath  election  tochoofc  which  he  pleafeth: 
and  if  he  commence  in  the  billiop's  court,  no  prohibition 
(hall  be  granted  ;  for  if  it  fhould,  it  would  confine  the 
bifhop's  court  to  determine  nothing  but  appeals,  and 
render  it  incapable  of  having  any  caufes  originally  com- 
menced there.  L.  Rjrym.  123. 

An  archdeacon  is  a  miniltcrial  ofHcer,  and  cannot  re- 
fufc  a  churchwarden  elected  by  the  pariuS.  Rex  v.  Mat- 
t'rtRiee,  h.Roym.  138. 

ARCHES  COURT,  cvria  de  *r**but.\  The  chief  and 
mofl  ant  icnt  confillory  court  belonging  to  the  archbifhop 
of  Canterbury  for  the  debating  of  fpiritual  caufes.  It  is  fo 
called  from  the  church  in  London,  commonly  called  St. 
Mary  LeBow,  {de  Aicubus)  where  it  was  formerly  held  ; 
which  church  is  named  Bt*u  Cbmtcb  from  the  ftceple 
which  is  raifed  by  pillars,  built  arcbivife,  like  fo  many 
bent  bows.  Cvil<1. 

The  judge  of  this  court  is  ftiled  the  Dean  of  the  Arches, 
01  O  ficial  of  the  Aiches  court :  he  hath  extraordinary  ju- 


rifdiftlon  in  all  ei ickdTarttca]  cauft",  except  uhat  brlorg* 
to  the  prerogative  court;  alio  all  manner  of  appeal*  from 
bilhops  or  their  cham  clIOM  or  iorr<rriilf;.ries  deans  and 
chapters,  archdeacons,  'j/r.  foil  or  lalt  are  directed 
hither  :  he  hath  ordinary  jurifdiclion  throughout  the 
whole  province  of  CeutUfk  •>  ,  i:i  calc  of  appeals ;  fo  that 
upon  any  appeal  made,  he,  without  any  farther  examina- 
tion of  thecaufe,  fends  out  hit  citation  to  the  appillee, 
and  hil  inhibition  to  the  judge  from  whom  the  appeal 
was  made.  Of  this  fee  more  .j.  /.•//?.  337.  But  he  cannot 
cite  any  perfun  out  of  the  diocefc  of  another,  uniefs  it  be 
on  appeal,  ijc.  Stat.  23  H.  8.  r.  9. 

ht  another  feme  the  dean  of  the  nrrh<i  hrs  a  peculiar 
jurifdicHon  of  thirteen  pirilhes  in  ls.ndtn,  called  a  deanery, 
(being  exempt  fiom  the  authority  of  the  bilhop  of  Loudm)  ■ 
of  Aliich  the  parilh  of  Ho-v  is  the  principal.  The  pcr- 
fons  concerned  in  this  court,  are  the  judge,  advocates, 
rcgitlers,  probers,  Isfc.  And  the  foundation  of  a  fuit  in 
rhefe  courts,  is  a  citation  for  the  defendant  to  appear; 
then  the  libel  is  exhibited,  which  contains  the  action, 
to  which  the  defendant  mull  anfwer  ;  whereupon  the 
fuit  is  conrelled,  proofs  are  produced,  and  the  cufe  de- 
termined by  the  judge,  upon  hearing  the  advocates  on 
the  Uw  and  fact;  when  follows  the  fentencc  or  decree 
thereupon. 

I  bis  court,  as  alfo  the  court  of  peculiars,  the  admi- 
ralty court,  the  prerogative  court,  and  the  court  of  dele- 
gates, l^for  the  mo'.l  part,'  is  now  held  in  thehall  belonging 
to  the  college  of  Civilians,  commonly  called  Doctors 
Commons.  Flay,  it. 

From  this  court  the  appeal  is  to  the  king  in  chancery  ; 
by  flat.  2;  Hot,  5.  e.  19. 

ARCHIVES,  A.J.La,  from  area,  a  cheft.]  The  Rdh% 
or  any  place  where  ancient  records,  charters,  and  evi- 
dences, belonging  to  the  crown  and  kingdom,  are  kept; 
alfo  the  Cfjanctiy,  ExcJkaJKr  office,  &/c.  And  it  hath  been 
fome  times  ufed  for  rcpofitories  in  libraries. — It  is  ufed  in 
common  fpeech  for  thu  records  themfelves. 

ARERlIvSMKNT,  Surprile,  atTrightmen:.—  To  the 
great  mreyie/mmi  and  tJUuffkmm  of  the  Common  law. 
Rot.  Pari.  21  E4.  3. 

ARIliKUAN,  The  rdia  of  the  ancient  Frnctf  and 
Gtrmnt:  kings,  isfe.  commanding  all  their  tenants  to  come 
into  the  army:  if  they  refufe,  then  to  be  deprived  of 
their  ertates. — Sec  Spelm.  in  v.  Aribsvmum^  Sfc. 

A  RENT  ARE,  To  rent  our,  or  let  at  a  certain  rent. 
Cvrfitiud.  Ihfttiii  i!c  FarenJoUg  Ms./o/.  53. 

ARGENTUM  ALBUM,  Silver  toin,  or  pieces  of 
bullion  that  anciently  palled  for  money.  Sec  Alba  Firma. 

ARGENTUM  Dr.I,  God's  money;  i.e.  money  given 
in  carneft  upon  the  making  of  any  bargain  ;  hence  comes 
mriftj  carnelt. 

ARGIL,  or  ARGOIL,  Clay,  lime,  and  fometimcs 
gravel ;  alfo  the  lees  of  wine,  gathered  to  a  certain  hard- 
nefs.  Uvj  F>.  pUt. 

ARGUMEN  l'OSUS,  btgmfau9  mentioned  by  our 
hidorian  Neufnirenjis  Lib.  1.  c.  14. 

ARIETUM  LEVATIO,  An  old  fportive  exercife. 
fuppofed  to  be  the  fame  with  running  at  the  r.-nnta'n.  Sec 
Stevens1*  Sbah/fcftre,  Edit.  1 793.  vol.  vi.  p.  27*  »;5- 

ARMA  DARE,  To  dub  or  make  a  kniphr.  Arma 
ro/rrr,  or  fafiipac  to  be  made.i  knight.  Ktiattti  Petioch. 
Anttq.  p.  288.  //  aljingbtun,  p.  507.  The  word  «/(//.«, 
in  thefe  places,  fignihes  only  a  fvsord  ;  but  fometimcs  a 

blight 


ARM 


A  R  R 


tiiil^Tit  was  made  bv  giving  dim  the  whole  armour. 
Or+i;.m  F,u*H^  J-Li.a'r  Ht,mc*>  iSc. 

AS.  MA  LI  HER. \,  A  fwerd  and  a  lance  which  were 
dfaalh  given  to  a  tcrvant  when  he  wa*  marie  free.  £m, 

//V./  r*>6:. 

ARM  A  MOLUTA,  Sharp  weapons  that  cut,  oppofrd 
to  fiuh  as  are  blunJ,  which  only  break  or  bruifc,  Brafi. 
VS.  3,  They  arc  called  arma  e/rnhta  by  Ffcfa,  W.  I.  r.  33. 

.  6. 

AkMA  RE  VERS  ATA,  A  pnnifliment  when  ft  man 
tvis  convicted  of  treafon  or  felony :  thus  our  htllortan 
Kt»ig&itttr  fpeaking  ot  Hxgb  Spencer*  cells  us.  Prim*  <vrjii- 
ertttit  eutti  una  vtjlisxnU       armis  /ah  rever  fa  tis.    Lib*  3. 

254.6. 

ARMARIA,  VJde^W'w, 

ARMIGER.  E/ynirt.  A  f it of  dignify,  belonging  to 
filch  gentlemen  as  bear  arm*:  and  thefe  are  cither  by 
cutfeftt  as  fans  of  noblemen,  eldetl  fans  of  knights, 
Or  by  trs.-TiicTt,  fuch  as  the  king's  fervants,  &e.  TMie 
word  strmrgrr  has  been  alfo  applied  to  the  higher  fervants 
In  convents,  Pamcb*  Auria,  $76;.  See  title,  Efquire,  and 

'Sfftman  Id  v. 

ARM  ISC  MIA,  Is  a  fort  of  pumfliznent  decreed  or 
impofrd  nn  often  e'er  by  the  judge,  Mulmjb.  lih,  3. 
p.  97  :  Wclfingha^  p,  430.  At  fiilf  it  was  to  carry  a 
Jadd'e  at  his  back  in  token  of  fubjection.  Pnamptott  fays, 
(fate  in  the  year  1*76,  the  king  of  the  Setts  promifed 
i.-  -2.  fi  ■:.  2.  ntTork,  Lazctotti  &  fdlam  Jtiftm Jitptr  a  f tare 
Savcli  Petri  ad  piTpetxaxJvjat Jubjedisxts  mtmwam  *ff&f€* 
See  Spetm.  in  v. 

QUA  and  ARMS,  In  the  nnderrtanding  of  law, 
are  extended  u>  any  thing  (hat  a  man  ivears  for  hi*  de- 
ience,  or  takes  in  10  Uh  hands,  or  ufeih  in  anger  to  ftrike 
or  call  at  another,  CrwtPr  jf"/*'  6> »  Arms  are  a  I  fo  what  wc 
call  in  Latin  inftgnia,  cnJign*  of  honour;  as  to  the  original 
of  which,  it  was  to  diftinguilh  tommanders  in  war  ;  for  the 
ancient  defensive  armour  being  a  coat  of  mail,  SS'V,  which 
covered  the  perforin,  they  could  not  be  diftinguiflied,artd 
iherefore  a  certain  badge  was  painted  on  their  fhrclds, 
which  was  called  arnn  1  bur  not  made  hereditary  in  fa- 
milies til!  the  time  of  king  ftirh,  1.  on  his  expedition  to 
regain  Jrrnfalcm  from  rhe  Turks  :  and  bcfidcs  Ihiclds  with 
arms,  tjicy  had  a  filk  coat  drawn  01  er  I  heir  amour,  and 
afterwards  a  it  iff  coat,  on  which  their  mm  were  pain  led 
all  over,  now  the  herald's  coal  of  /inns .  Hid.  352, 

By  fiat  l  3  J? .  z.  jS%  1.  Ct  z,  The  conftable  (Lord  High 
Conftable)  fhall  have  cognisance  of  contrails  touching 
deeds  of  arms  done  out  of  the  realm  ;  but  it  feems  he 
cannot  numfli  for  painting  coats  of  arms,  itfc.  Sec  2  Hank. 
P.  a  r.  4.  §  5— 3.  and  this  Did*  tit.  CajtabU. 

By  the  common  law  it  is  an  offence  for  perfons  to  go 
or  ride  armed  with  dangerous  and  unufual  weapons  :  but 
gentlemen  may  wear  common  artnuir  according  to  their 
quality,  tfc   3  fitft.  160, 

By  lUt.  7  E,  1  r  J}.  1,  The  king  may  prohibit  force  of 
arr/:st  and  ponifli  offenders  according  to  taw ;  and  herein 
every  fubject  is  bound  to  be  aiding.  And  by  Hat*  2  £,  3. 
e.  3,  enforced  by  flats.  7  R,  2.  c.  1 3t  and  zoR.z.  c.  iT 
Ntmc  fha  11  come  With  force  and  arm  before  the  king's 
juAices,  nor  ride  nor  go  nrmed'iti  affray  of  the  peace,  on 
pa i n  i 0  for f ei t  th ei  r  u t  mo m .  and  fu fler  i m pr; fonm t n  1,  Itf c , 

Under  thefc  Jlatutcs  ncne  may  wear  (unufual)  armour 
publicly  upon  pretence  of  protecting  his  fer/en ;  but  a 
i»an  may  aflcmble  his  neighbours  to  protect  his  h**fe 


*  without  tranfgreffing  the  acl,  1  fowl.  P.  C.  267.  But 
no  wearing  of  ?.nns  n  within  the  flat,  unlefi  they  are  fuch 
as  tcrrifv,  iheiefore  rhe  weapons  of  fafliion.  a*  fwords,  &ct 
or  privy  conts  of  mail  may  be  worn.  U.  ib*  And  one 
may  arm  to  (upprcfc  riots  or  dangerous  infurrcciions* 
Id.'tbi. 

By  the  Bill  of  Rights,  I  W.UM.ji*  z.c.2.  It  is  de- 
clared that  "the  Inbjtcls  which  are  Protelhmts  may  h^ve 
arm:;  for  their  defence  fuitable  10  their  conditions  a>  al 
lowed  by  law."  Sec  flat*  33  H,  S- f.  fi.  and  tit.  Gaflw 
and  GmfiaMt  ill.  2, 

£mbevz'ling  the  king's  armour  felony  ;  flat.  31  EU%. 
c.  j  Armcur  may  bi  exported,  unlefs  prohibited  by 
proclamation  ;  flat,  12  Car,  2.  e.  4,  importing  arms  or 
ammunition  prohibited  j  1  Jet£,  t.  c.  8. 

AH  N  A  IS  A,  Artttte  grounds*  Thii  word  45  men  tioned 
in  Dmtfdaji  tit.  £^jt. 

A  R  N  A I  J>  I A ,  ~ArmldiA  \  A  d  t  fca  fe  t  h  a t  m  a  ke  s  t  h e  ha  i r 
fall  off  like  the  <ihptda,  or  like  a  dillem^er  in  foxes.  R  £. 
H*>$dt*i  p.  693. 

ARQM  AT  A  RIUS,  Litti*.]  A  word  often  ufedfor  a 
^rwrr,  but  held  not  good  in  law  proceeding!.  1  Pear.  142, 

ARi*EN,  or  Arprsr.  An  acre  or  furlong  of  ground  : 
and  aceojdit:^  'u  lV;  o'd  Fn-xrf/  account  in  Doniefday- 
book,  100  pe:cV.ii  make  an  ar/tnt.  The  molt  ordinary 
acre,  called*  farprat  <it  f rar.es,  is  one  hundred  percitei 
fquarc  ;  but  fome  account  it  but  half  an  a^re, 

ARPEWTATOlt,  A  mcaiurcr  or  furveyorof  land. 

ARQUEIJU^S,  Fr.  Arlp&ftfa]  A  fhon  hand-gun,  a 
calivcr  or  piflol ;  mentioned  in  fome  of  our  anticnr  fia- 
wi<  ±.  Lfi-^  Fr.  Difi. 

ARRACK,  A  duty  and  excife  is  payable  for  arrack 
imported  from  the  Ea/rhdtfr  ;  See  tit.  Navigation- Ae7s. 

ARRAIATIO  PED1TUM,  h  ufed  in  P«i.  j  ,  Ed.  2, 
for  the  srreyiafr  of  foot  fotdicrs. 

ARRAIERS,  Arrahtoiei^  Such  officers  as  had  the 
care  of  thij  fo]diersT  arrmuf ,  and  whoft  liutintfs  it  was  to 
fee  them  duly  accoutred.  In  feveraf  reigns  commiflioners 
hate  been  appointed  for  this  purpotc. 

ARRAIGN,  from  the  Fr,  arra*;?trt  To  fet  a  thing  in 
order;  hath  the  fame  fignification  inlaw:  but  the  true  de- 
rivation is  from  the  Preach  tttrnifinrter,  i.e.  ad  laihnem 
pinery,]  To  call  a  man  10  anfwer  in  lorm  of  law.  A  pri- 
i'oncr  is  arraigned,  when  he  is  indicled  and  brought  to 
trial :  and  to  arraign  a  writ  of  nJliie,  is  to  caufe  the  dc~ 
mandani  to  be  called  to  midkethe  plaint„  in  fuch  manner 
as  the  tenant  may  be  obliged  to  anfwer^  Cb,  Lit,  262* 
But  no  man  i>  prope/ly  arraigned  but  at  the  Juit  of  the 
kin(fr.  upon  an  indictment  fcund  againEf  him,  or  other 
record  wherewith  he  is  ro  be  charged  :  and  this  arraign- 
ment is  to  take  care  that  the  j  rifumr  do  appear  tu  be  tried, 
and  hold  up  his  hand  at  the  bar,  for  the  certainty  of  the 
perfon,  :md  plead  a  futiicicnt  pica  to  the  indictment. 
€e>.  Lit.  262,  263, 

'J 'he  prifoner  is  to  hold  up  his  hand  only  in  treafon  and 
felony  ;  but  this  is  merely  a  ceremony  :  if  he  owns  that  he 
is  the  perfon,  it  is  fnfBcient  without  it ;  and  then  upon 
his  arraignment  his  fetters  arc  to  be  taken  off;  and  he  is 
to  be  treated  with  all  the  humanity  imaginable.  2 
S'S?  3  fyt'3$' — A  peer  need  not  hold  up  his  hand* 
4  Si.  Trials  211,  508. 

Prifoners  are  now  generally  tried  in  their  irons,  becaufe 
taking  them  off  II  ufually  attended  with  great  pain  and 
trouble. 

Aa 
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An  attainder  of  high  trcafon  hns  been  reverfed  fertile 
omilTion  of  an  arraignment.  2  ^fawk  f\  C.  43S,  which 
fee  for  further  matter  as  to  Arraignment. 

If  in  aclion  of  dander  for  calling  one  thief,  the  defen- 
dant jollifies  thkt  the  plain  tilf  flole  goodi,  and  : flue  is 
thereon  taken  ;  if  it  be  found  for  the  defendant  in  B.  R. 
and  for  felony  in  the  fame  county  where  the  court  fits, 
or  before  jufiiccs  of  aflife*  t$c,  be  flull  be  forthwith  ar- 
raigned upon  this  verdift  of  twelve  men,  a*  on  an  indict- 
ment.    2  Halt  *i  Hijh  P+C.  IJI, 

The  pleas  upon  arraignment  are  cither  thegencr.il  iflue, 
Not  guilty;  plea  in  abatement,  or  in  bar  ;  and  the  pri- 
soner may  demur  to  the  indiiimcnt :  he  may  alio  confefs 
the  facl,  but  then  the  court  his  nothing  more  to  do  than 
10  proceed  to  judgment  againft  him. 

For  the  folcmnity  of  the  arraignment  and  trial  of  a  pri- 
soner, Sec  Dalt.  tbap,  l8j.  p*  515. 

ARRAY,  tinny  a  five  atraiameutttfii,'\  An  old  Frcneb 
word,  fignifytng  the  ranking  or  fetcing  forth  of  a  jury  of 
men  impanelled  upon  a  caufe.  And  when  we  fay  to 
ettey  a  panel,  that  if,  to  fet  forth  the  men  impanelled 
one  by  another.  F.K.B.  157,  To  eballtngt  the  array 
of  the  panel,  is  at  once  to  except  againft  all  the  pcrfons 
arrayed  or  impanelled,  in  refpedt.  of  partiality,  CsV.  Co. 
&t,  1 56,  If  the  Iherifr  be  of  affinity  to  cither  of  the  par- 
ties ;  or  if  any  one  or  more  of  the  jurors  are  returned  at 
the  nomination  of  cither  party  ;  or  for  any  other  partia- 
lity ;  the  array  mall  be  quajbtd.  The  word  array  alfc  re- 
I-itcs.  in  a  particular  manner,  to  military  order,  as  to 
con  duel  perfons  armed,   &c.    Stai.  t$  &  14  Car*  2. 

ARREARAGES,  arrtragia ,  from  the  French  arriert, 
rriro,  behind.}  M<ir,ey  unpaid  at  the  due  time,  as  rent 
behind  -r  the  remainder  due  on  an  account;  or  a  fum  of 
money  remaining  in  the  hands  of  an  accountant. 

ARRRCfATLHj  One  fufpectcd  of  any  crime.  Qjfie, 
Cvrwaf.  Sci-hn:  (i'-J~. 

A  R  REN  A  TVS.  arraigned,  aceu  frd.  Rot.  Pari.  2 1  Ed,  1 , 

ARRE1MT  ^TJON,  from  the  SpaniOi  arrttidar,  otters 
turn  redditiur.  dimittertA  I  he  licenfmg  the  owner  of  lands 
in  the  foretf,  to  ineloic  them  with  a  Jcjw  hedge  and  final  I 
ditch,  according  to  the  allife  ot  the  fareft,  under  a  yearly 
rent:  fa v tug  the  arrer.tathiu  is  fav'rng  a  power  to  give 
fuch  licences.    Ordtx.  Fcre/a-*  14  Ed,  t.  fl, 

ARRliST,  arre/fum  from  the  Fr,  art/tsr,  to  llorij  or 
ftay.]  A  relhaint  of  a  man's  per  ftm,  obliging  him  to  be 
obedient  to  the  law;  and  it  is  denned  to  be  the  execution 
of  the  command  of  fome  court  0/  record  or  officer  of  juf- 
ticc.  An  arrefi  is  the  beginning  nf  imprifonmenf,  where 
a  man  is-  firil  taken,  «nd  retrained  of  his  liberty,  by  power 
or  colour  of  a  lawful  warrant;  nlfo  itfsgnifies  the  decree 
of  a  court,  by  winch  a  perfon  h  arrcjttd.  z  Sbep+Ahr.  29.9. 

A  H  R  £-  ST  *  arc  cither  in  civil  or  criminal  cafes. 

An  arrefl  in  a  civil  i\:u;r  is  dc rin cd  to  be  the  appre- 
hending or  rellraining  one'?  perfon  by  procefs  in  execu- 
tion of  the  command  of  fome  court,  or  officer  of  joftfce. 
/fWV  JnJJ.  575. 

There  arc  frv  era  I  flatutes,  fecuring  ihe  liberty  of  the 
fubjeiit,  agninfl  unlawful  arrclti  and  fuits.  Ses  Magna 
Charta,  e.  29 :  3  Ed.  1 .  c.  35  ;  and  See  tit.  Barrator, 

Some  perfon  5  are  alfo  privileged  from  arrelU,  viz. 
peers  of  the  realm,  members  of  parliament,  peerefles  by 
birth  {1  in/i.  131 }  a  hfi.  50 :  4  Baton's  Ab.  22%;)  peers 
of  Jfo/W,  (2  J/r,  59c  ;)  a  peerefs  by  mariiager  (CV. 


Lit.  16;  6Ct,  55;  Dyer?*);)  members  of  convocation 
actually  attending  thereon,  {St,  8  //.  6-  r,  1  tj  bilhops, 
ambaflkdors,  or  the  dome  ilk  lervant  of  an  ambaHador,, 
V  ?jf  bwa  jide  i»  that  capacity .  {St.  7  Ann.  c  1  2  z 
3  U\[f.  33  r  2  Sir.  79;  :  2  LJ.  Rnym,  J524  :  4  Burr. 
zoi6,  17:  3  i?.v#v.  1676  :)  the  king's  fervants,  (t  Jtaym* 
t  ;i ;  1J  Jf<fi.  J  2  :)  marlhall^  warden  of  the  Fhtt,  ( I  ¥tnt. 
6j  :)  clerks,  attornies,  and  all  other  perfons  attending 
the  courts  of  juilicc,  (4  Infi.  72  :  2  Avf.  55 1 1  lz  Mfi/. 
163:)  clergymen  performing  divine  fervice,  and  not 
merely  flaying  in  the  church  with  a  fraudulent  clefigna 
{Stats.  50  £.3.  c.  5:  1  2.  1 6  s)  ftiirrri,  {Bro* 
Pri-viL  57  :)  witnefles  fubpo;na*d,  and  other  perfuns  ne* 
celliirily  attending  any  court  of  record  upon  buiinefs ; 
{Sir  T.  Rtiym.iQix  1  Vtat,  II :  Rukt  in  Cbatt.  217; 
%  Infi*  I41.)  A  bankrupt  coming  to  furrender,  or  within 
for ty-tAvo  days  after  hi*  Jurrender  {St,  5  6V?.  2,  c.  30  5  j  : 
and  Sec  C<*iy/>.  i;6:)  witnelfes  properly  fummoncd  be- 
fore com rniffio nets  of  bankrupt,  or  other  coromiflloncri 
under  the  great  feal,  (i  Atk,  54.:)  but  not  creditors 
coming  to  prove  their  debts  (4  Ttnn  Rfp,  377;}  heirs, 
executors,  or  adminillrator^.  R.  M.  1654:  except  on 
perfonal  contracl?  by  themftlves  (t  T.  Rep.  716;)  or  in 
cafes  of  dcvaflavh  ( 1  Satk.  98:)  fail  or  or  vol  un  tier  fol- 
dier  :  (unJefi  the  debt  is  twenty  pounds.)  Stat,  j  Geo. 
2.  c*  14.  ^15:  31  G™.  t.  13.  §65.  See  Barnes 
j  14  ;  l  Sir.  2}}  j :  1  Black,  Rep.  29,  30: — Officers  of 
courts  are  allowed  thefe  privileges  only  where  they  foe 
or  are  fued  in  their  own  right ;  not  if  as  executors  or  ad- 
miniflrators,  nor  in  joint  actions.  Hob.  177  -  fyer  14. 
p.  1  50 :  l  SU.  157:  Latch,  I99  !  GeJk  10 :  2  JW.  Jlr. 
274. 

But  this  priv siege  does  net  extend  to  Irijb  or  other 
ftnign  peeri,  {z  Inft.  48;  l  teft.  70.)  or  to  pterefn  by 
marriage^  if  they  afterwards  intermarry  with  ccmmoners» 
Co.  Lit.  16  :  2  InjS.  jo  :  7  C*.  15,  16. 

And  though  the  fennntt  of  /f,rry  nee  charily  employed 
about  their  perfona  and  eflates,  could  not  formerly  Lc 
arreflcd;  [2  Str.  1065  :  1  Wilf.  278  :)  yet  this  privilege 
feems  to  have  been  taken  awny  by  the  ft.  jo  Geo.  3.  c, 
5°  §*- 

Members  of  corporations  ttggrcgarrt  and  bvntlntUrt,  not 
being  liable  to  a  eapiaj>  cannot  be  arretted  in  their  cor- 
porate capacity,  or  on  the  flaiutes  of  hue  and  crv,  jfce« 
Bro.  tit.  cV/5,43;  3  Keb,  126,  7.  Corporations  muft 
be  made  to  appear  by  iiHrmgds,    Firch.  3535  3  Salb.  46. 

In  an  action  again  A  bujband  and  wife,  the  hufbaoj 
alone  is  liable  to  be  arretted,  and  fhall  not  be  cfifcharged 
until  he  have  put  in  hail  for  himfelf  and  wife  ;  1  frtni. 
49  :  I  Mod.  %  1  and  if  (hi  is  arrefled,  ihc  mall  he  dif- 
charged  on  common  bail.  1  Term  Rep.  4S0:  1  Soli.  1 1  c. 
Sec  lit.  Bail. 

A  clerk  of  the  court  ought  not  to  be  arreflcd  for  any 
thing  which  is  not  criminal,  becaufc  he  is  fuppofed  to  be 
always  prefent  in  court  to  anfwer  the  plain  tiff".  1  /_///. 
94.  A  rrefls  are  not  to  be  made  within  thff  liberty  of  ihc 
king's  palace:  nor  may  the  king's  fervams  be  arrtfiei  in 
any  place,  without  notice  firfl  given  to  the  lord  chamber- 
hot),  that  he  remove  them,  or  make  them  pay  their  debts, 
Vide  jtit.  AmbeijfadoY. 

There  is  this  difference  between  arrclts  in  civil  anJ  en- 
minal  cafes ;  that  none  lliall  be  arrelled  for  debt,  trrfpali 
i£c.  or  01  her  caufe  of  aikion,  but  by  virtue  of  a  precept  or 
commandment  oat  of  Jomc  court :  but  for  trcafon,  felony, 

or 
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or  breach  of  the  prace,  any  man  may  arreft  without  war- 
rant uar  precept.    IWm,  a\>  L>-t 

The  abufes  of  gaolers  and  fliei  iiPs  officers  towards  their 
pri  Toners  ate  well  rcflrained  and  guarded  again  It  by  Jf^r, 
3:  Cst.  7.  i  jt  j  the  chief  pmvifions  of  which  are,  that 
an  officer  llialt  not  carry  his  prisoner  to  any  tavern,  tsV. 
without  hi>  too  fen  t,  nor  charge  hint  for  any  liquor  but 
1. j  1  as  he  (hall  freely  call  for,  nor  demand  for  caption  or 
attendance  any  other  than  his  legal  fee,  nor  exaft  any 
gratuity  money,  nor  enrrv  hii  prifoncr  to  gaol  within 
twenty  faur  hour*  after  Ms  arreft,  unlefs  the  prifoncr  re- 
ft y  go  to  fomc  fafe  houfe  (except  his  own)  of  hu  own 
ii\t/t'Z*  Nor  fit  all  any  officer  lake  for  the  diet,  lodging 
qi  cxpenwi  of  his  prifoner  more  than  lliaH  be  allowed  by 
an  order  of  feflions.  Bailiffs  lo  ihew  a  copy  of  (tie  act  to 
prifonrrs,  and  to  permit  perufal  thereof:  and  the  prifoner 
to  fend  for  \\U  own  vidua!*,  bedding,  iff. 

Sheriffs  and  their  otKccn  to  take  no  reward  fordoing 
their  office  but  according  to  law,  Stofi,  3  E.  1.  c.  26  1 
2qE.$.c6;  1E4.  r,  u:  &*.  Lit  36S  :  23  H.6,  r,  9. 
fkai,  465, 

The  fees  now  allowed  by  the  M<iftcr  for  arrefc  on  mefne 
procefs  in  term  are  ioj,  6 \d.  in  the  country  1/-  1  r.  and 
is.  per  mile.    J/ttfttfs  Sbtrijf  12  a. 

By  Shif,  29  Or.  2.  r.  7.  No  writ,  procefs.  warrant, 
6&  (except  in  cafes  of  rreafon,  felony,  or  for  breach  of 
the  peace)  (hall  be  ferved  on  a  Sunday  ;  on  pain  that  the 
perfon  ictving  them  Hull  be  liable  to  the  fuitof  the  parly 
gneved,  and  anfwer  damages,  as  if  the  fame  had  been 
done  without  writ:  an  action  of  falfe  imprifonment  lies 
for  arreft  on  a  SW/ap,  and  the  arre&is  void*  1  SoU-  78. 
A  defendant  was  arrefled  on  a  Sun/fa?  by  a  writ  out  of  the 
Jl/wr/W/r#;  and  the  court  of  B,  R,  bring  moved  todif- 
ch.irgc  htm,  it  was  dented  ;  and  he  was  diircted  10  bring 
action  of  falfe  imprifonment.  c  Mod,  Rep,  95.  The 
defendant  being  taken  upon  a  Sugdajt  without  any  war- 
rant, and  locked  up  al]  that  day ;  on  Monday  morning  a 
writ  was  got  againlt  him,  by  which  he  was  arretted ;  it 
was  ruled,  that  he  might  have  an  action  of  falfe  imprifon- 
menc,  and  that  an  attachment  Hi  on  Id  go  again  Ll  rJbbfe  who 
took  him  on  the  Statdtiy.  Hfod*  Ca/l  96.  Attachments 
have  been  often  granted  again  it  bailiff's,  for  making  a  r- 
refb  on  Sandfly:  but  affidavit  is  ufuilly  made,  that  the 
party  might  be  taken  upon  another  day.  1  31<-d.  56,  A 
perfon  may  be  retaken  on  a  Sunday  t  where  arretted  the 
day  before,  Ifc.  Mod,  Caf.  231.  And  a  man  may  be 
taken  on  a  Stntday  on  an  eft  ape- warrant :  or  on  frelb  por- 
fuit  when  taken  the  d^y  before,  z  Ltf.  Raym.  1028: 
a  Sali.  6i5.  when  he  goes  at  large  out  of  the  rules  of  the 
Kings  Brm-it  or  FLtt  prlfon,  t!s*c.  'Stat,.  J  shm.  c.  9. 
Alfo  Bail  may  take  the  principal  on  a  Sunday,  and  con- 
fine htm  till  Mtnetttjt  and  then  render  him,  1  rftk.  239: 
6  Modi  251.  A  party  cannot  be  arrefled  on  a  Sunday  on 
an  attachment  for  non -performance  of  an  award,  it  being 
only  in  the  nature  of  a  civil  execution,  j  T.  Refi.  ;  :  j, 
denies  l  s'ik.  5S1. 

By  Stan,  tz  G<o.  U  c.  29:  and  5  z,  c.  27,  both 
made  perpetual  by  St  fit.  21  Gt9.  2,  c.  3,  No  perfon  can 
be  arretted,  or  held  to  bail,  on  a  writ  fucd  out  of  che  fu- 
pfritw  courts,  unlefs  the  caufe  of  action  be  to/,  or  up- 
wards. 

And  now  by  StaL  19  G'v.  3.  <,  70,  No  perfon  can  be 
i  fad  or  held  to  bail  upon  procefs  out  of  any  faftricr 
COItxt  for  kfs  than  to/,  but  proccedingi  are  to  be  had  in 


inferior  courts  according  to  the  tliir^ioni  of  1  2  Geo.  1. 
c.  zqt  extended  bv  19  Geo,  J.  to  debts  ui;der  10/. 

By  §  3-  of  19  OV>.  3.  70,  fo  much  of  ail  aft*  of 
parliament  for  the  recovery  of  deb:s  within  certain  dif- 
trich,  ^s  gives  power  to  an  ft  dttivts  for  lefs  tLn  10A 
is  replied.  And  by  ^  4,  u,heu  final  judgment  is  ob- 
tained in  frith  fffiii;  and  defendant  cannot  be  found  with- 
in rhe  jurildiclson,  the  fupciior  courts  m.iy  iffue  execu* 
lion. 

]iy  .Sf ,rr.  1  r  I"1  f  z  Ur,  y  <.  No  pel  fon  is  to  be 
held  tub.iil  in  If  tiki  tm  procefj  outof  the  COfifta  at  //>/- 
minjt  t  for  lefi  than  20/, 

In  trover  the  defendant  may  be  h^J  ttJ  bail  of  coutfe* 
z  Btr.  1  in:  Cfl^e/.  5*5,  For  this  h  more  an  action  of 
property  than  a  tor/,    t  tVilf  23, 

Jn  an  a^lio^i  of  debr  on  a  judgment,  whether  after  ver- 
diit  or  by  defnulr,  defendant  cannot  be  arrclted  if  he  wa« 
previouJly  held  to  bail  in  the  original  aclion*  Saj.\ 

It  is  noWetlled  both  in  K.  B,  and  C  P.  that  a  defen- 
dant may  be  arretted  in  an  action  on  a  judgment  for  jo/. 
fnr  damage*  and  (t>fti  though  the  original  debt  alone  were 
under  10/,  4  Ttrm  Rtp,  cjo.  on  the  authority  of 
2  Blast.  Rspt  1  274  ;  (though  it  had  been  otherwite  htled 
in  K.  B.  2  Burr.  1329:  4  Burr.  2117  s   5  Burr.  2660: 

Cv.Vj:  12$,) 

Bail  cannot  be  had  in  an  action  on  the  ftcond judgment) 
where  bail  has  been  given  on  the  full.    2  Sty.  782. 

In  what  cafca  fpecial  bael  Jhail  be  required,  Sec  tit. 
Bail 

Formerly  one  great  obfl ruction  to  public  juttiee,  civil 
as  well  as  criminal,  was  the  number  of  privileged  places, 
fuch  as  the  Afint,  Savy,  C^V.  under  pretence  of  their 
being  ancient  palaces ;  but  thefe  fanctuaries  for  iniquity 
arc  now  aboliftied,  and  the  oppoftng  any  procefs  therein 
is  made  highly  penal  by  Stat,  8  ^7  9  W>  3,  t.  27.  §  tcj 
9  Geo.  |.  e.  28.  ^  1  :  and  t  1  Gn,  i.  e.  27  ;  bv  vJiich 
ptrfons  oppnfing  the  execution  of  procefs,  or  abu:]i!Q;  the 
officer,  if  he  receives  any  bodily  hurt,  are  declared 
guilty  of  felony. 

When  a  perfon  is  apprehended  fordebt,  £rV,  he  is  frid 
to  be  arretted :  and  writs  cxprefs  ernjl  by  two  feveral 
words  capiat  and  atracbutt,  to  take  and  catch  hold  of  a 
man  ;  for  an  office r  mull  actually  lay  hold  of  *  pe?km, 
befides  hying  he  arrrfis  hiin,  or  it  will  be  no  lawful  arreft! 
I  LUl.  Abr  96*  It  a  baililF  be  kept  off  from  makino  an 
arreft,  he  fliall  have  an  aClton  of  atfiulr  ;  and  whi  rt^the 
perfon  arretted  makes  refillaoce,  or  affautt;  the  bailifT,  he 
ma\  jufttfy  beating  of  him.  If  a  bailiff  icnchn  a  man 
which  i>  ^11  artrfii  and  he  makes  hi*  cfcapei  it  is  a  rcl- 
cous,  and  attachment  may  be  had  againtt  him.  1  S.-t!k. 
79.  If  a  bailiff  lays  hold  Ol  one  by  the  hand,  (w^hom  he 
had  a  warrant  to  arrell)  as  he  holds  it  out  at  the  window 
this  is  fuch  a  taking  of  him,  that  the  bailiff  may  juftify 
the  breaking  open  of  the  houfb  10  carry  him  awav 
l  Vtnt,  306, 

When  a  perfon  ha?  committed  treafon  or  felony,  C/e. 
doors  may  be  broke  open  to  srrelt  the  o  J  fender ;  but  not 
in  civil  cafes,  except  i;  be  in  purftm  of  one  arrelled  ;  or 
where  a  houfe  is  recovered  by  real  aclion,  or  in  eject- 
ment, to  deliver  polfeflion  to  the  perfon  recovering. 
/WW.  e/?d/.  91*  Action  of  trefpafs,  &c.  lies  for 
breaking  open  a  houfe  to  make  arrctt  in  a  civil  action 
Ithd.  Caf  105.    £tit  if  it  appears  a  bailiff  found  an  outer 
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door,  &c.  open,  lie  may  open  the  inner  Joor  to  make  an 
arrell.    Ce,nb.  327. 

In  the  cafe  of  Lecv.  Gcttrrml  Garfel,  the  court  of  King's 
BcbcIi  determined,  that  the  chamber  door  of  a  lodger,  is 
not  to  be  confidercd  as  his  mter  door  ;  but  that  the  flreet 
door  being  open,  the  officers  had  a  right  to  force  open 
the  chamber  door,  the  defendant  being  in  die  room,  and 
refufing  to  open  it.    Co-.tp.  1. 

Alfo  it  is  cnaftcd  by  the  3^4.  Jiac.  I.  par.  ^c,  That 
upon  any  lawful  writ,  warrant  or  procefs  awarded  to  any 
fheriff  or  other  officer,  for  the  taking  of  any  por-ifh  recu- 
fant,  flanding  excommunicated  for  fuch  recufancy,  it 
fhall  be  lawful,  if  need  be,  to  break  any  houfe.  2  Hawk. 
P.C.c.  14.  §  10. 

Eut  it  h.-uh  been  rcfolvcd,  that  where  juflices  of  peace 
are,  by  virtue  of  a  flatute,  authorifed  to  require  pcrfons 
to  come  before  them  to  take  certain  oaths  prefcribed  by 
fuch  llatute,  the  ofHccr  cannot  lawfully  break  open  the 
doors.  2  Hawk  P.C.c.  14.  ^  11. 

An  arrcll  in  the  night,  as  well  as  the  cfiy,  is  lawful. 
9  Rep.  66.  And  every  one  is  bound  by  the  common  law 
toatliil  not  only  the  fherifTin  the  execution  of  wiits,  and 
making  arreil*,  t£c.  hut  alfo  his  bailiff  that  hath  his  war- 
rant to  do  it.  z  It*/!.  193.  A  bailiff  upon  an  arrefl 
ought  to  fhew  at  whofe  luit,  out  of  what  court  the  writ 
i flues,  and  for  what  caufe,  iJc.  iv'wi  the  paity  arreflcd 
fubmiit  bimjelf to  the  arrefl  ;  a  bailiff,  fworn  and  known, 
need  not  fhew  his  warrant,  though  the  party  demands 
it;  nor  is  any  other  fpcuil  bailiff  buund  to  fhew  his  war- 
rant, unlefs  it  be  demanded.    9  Rep.  68,  69:  Cro.  Jac. 

If  an  action  is  entered  in  one  of  the  ccmpsas  of 
London,  a  city  ferjeant  may  ar'ell  the  party  without  the 
fheriff's  warrant.  1  Lill.  Ab> .  94-  And  by  the  cuflom 
of  London,  a  debtor  may  be  arrelled  before  the  money  is 
due,  to  make  him  find  furetics :  but  not  by  the  common 
law.  1  Nelf.  Mr.  258. 

If  a  wrong  perfon  is  arrelled  ;  or  one  for  felony,  where 
no  felony  is  done,  £sV.  it  will  be  falfc  impi  ifonmcnt. 

By  Gpm  Ch.  J.  Mich.  165S.  If  one  be  arrelled  by 
the  fhcriff*  of  the  county,  within  a  liberty,  without  a  non 
omttteii,  yet  the  arrcll  is  good  ;  for  the  fheriff  is  fhcriff"  of 
the  whole  county,  but  the  bailiff*  of  the  liberty  may  have 
his  a&ion  aga'tnll  the  fhcriff,  for  entering  of  his  liberty. 
But  upon  a  quo  minus,  a  fhcrifVmay  enter  any  liberty,  and 
execute  it  ttnpunc.    Prafl.  Reg.  72. 

With  regard  to  arrclls  in  criminal  cafes,  it  hath  already 
been  obferved,  that  for  trtapn,  fdotiy,  or  breach  of  the 
peace,  any  perfon  may  arrcll  without  warrant  or  precept. 
U u t  the  king  cannot  command  any  one  by  word  of  mouth 
to  be  arrelled  ;  for  he  mull  do  it  by  writ,  or  order  of  his 
courts,  according  to  law:  nor  may  the  king  arrcll  any 
man  for  fufpicion  of  trcafon,  or  felony,  as  his  fubjccls 
may  ;  becaule,  if  he  doth  wrong,  the  party  cannot  have 
an  action  againll  him.     2  /«/?.  186. 

Arrells  by  private  petfons  arc  in  fome  cafes  commanded. 
Perfons  prefent  at  the  committing  of  a  felony  mull  ufe 
their  endeavours  to  apprehend  the  offender,  under  pe- 
nalty of  fine  and  imprifonmcnt.  3  Inji.  117:  4.  fajl. 
»77- 

And  for  this  caufc,  by  the  common  law,  if  any  homi- 
cide be  committed,  or  dangerous  wound  given,  whether 
with,  or  without  malice,  or  even  by  mifad venture  or  feif- 
defence,  in  any  town,  or  in  the  lanes  or  fields  thereof,  in 
the  day  time,  and  the  offender  cfcape,  the  town  fhall  be 
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amerced,  and  if  out  pf  a  town,  the  hundred  fhall  be 
amerced.    3  L.fl.  53. 

And  ftnee  the  flatute  of  rYitkbtfla ,  e.  5,  which  ordains 
that  walled  towns  fhall  be  kept  fhut  from  fun-fetting  to 
fun-rifing;  if  the  fact  happen  in  any  fuch  town  by  night, 
or  by  day,  and  the  offender  efcape,  the  town  fhall  be 
amerced.    3  h/l.  53. 

And,  as  private  perfons  are  bound  to  apprehend  all 
thofe  who  fhall  be  guilty  of  any  of  the  crimes  above  men- 
tioned in  their  view,  fo  alfo  arc  they,  wi'h  the  utmoft 
diligence,  to  purfuc  and  endeavour  to  take  all  thofe  who 
fhi .M  be  guilty  thereof,  out  of  their  view,  upon  a  hue  and 
cry  levied  againfl  them.    3  In/?.  1 1~. 

Every  private  perfon  is  bound  to  affifl  an  officer,  re- 
quiring him  to  apprehend  a  felon. 

As  to  the  arrcfling  of  offenders  by  private  pa  font  of 
their  own  authority,  permitted  by  law  for  the  prevention  of 
neafon  or  feloriy  only  intended  to  be  done;  any  one  may 
lay  hold  of  a  perfon,  whom  he  fees  upon  the  point  of 
committing  treafon,  or  felony,  or  doing  an  acl  which 
would  manifcllly  endanger  the  life  of  another,  and  de- 
tain him,  til!  it  may  be  reafonably  prefumcd  he  bci 
changed  his  purpofe.  2  Hawk.  P.  C.  c.  iz.  §  19. 

As  to  arrells  for  inferior  offences,  no  private  perfon 
can  arrefl  another  for  a  bare  breach  cf  the  peace  after  it 
is  over;  but  it  is  held,  that  a  private  man  may  arrcll  a 
night-walker,  or  a  common  cheat  going  about  with  1.. Ik- 
dice,  aod  acluaily  caught  playing  with  them,  in  order  to 
have  him  before  a  juftice  of  peace  ;  and  the  arrcll  of  any 
other  offenders,  by  private  perfons.  for  offences  in  like 
manner  fcandalous,  and  prejudicial  to  the  public,  feems 
julV.fiable.  2  £fcwl.  P.  C.  c.  12.  $  20. 

With  regard  to  arrells  by  public  ojp.crs,  they  may  be 
made  cither  with  or  without  procefs. 

Arrells  without  procefs  may  be  made  by  watchmen, 
csnjiablcif  bailiff's  of  towns,  or  juflices  of  peace.  For  the 
power  of  watchmen,  See  Stat.  H'mcbtfta,  c.  4.  It  h  is 
been  holden,  that  this  flatute  was  made  in  affirmance  of 
the  common  law,  and  that  every  private  perfon  may  by 
the  common  law  arrcll  any  fufpicious  night  walker,  and 
detain  him  till  he  give  a  good  account  of  himfclf. 
2  Hawk.  P.  C.  r.  13.  §  6. 

As  to  arrefls  by  c<K/!abl<s.  See  tit.  Conflable  III.  1,2. 

'Tis  the  better  opinion  at  this  day,  that  any  coniUblc, 
or  even  a  private  perfon,  to  whom  a  warrant  fhall  be  di- 
rected from  a  juftice  of  peace,  to  arrefl  a  particular  per- 
fon for  felony,  or  any  other  mifdemcanor  within  his  jurif- 
diclion,  may  lawfully  execute  it,  whether  the  perfon  men- 
tioned in  it  be,  in  truth,  guilty  or  innocent  ;  and  whe- 
ther iie  were  before  indicted  of  the  fame  offence  or  not, 
and  whether  any  felony  were,  in  truth,  committed  or 
not:  for,  however  the  jullicc  himfelf  may  be  punilhablo 
for  granting  fuch  a  warrant,  without  fufheient  grounds, 
it  is  rcalbnable  that  he  alone  be  anfwcrable  for  it,  and 
not  the  officer,  who  is  not  to  examine  or  difpute  the  rea- 
ionablenefs  of  his  proceeding,  z  Hawk.  P.C.c.  1 3.  §  1 1. 

The  doctrine  qif  ccnnal  warrants  (i.e.  to  apprehend  all 
the  authors  and  publifhers  of  libels,  or  generally  all  per- 
fons fufpe£tcd  of  any  particular  crime,  without  mention- 
ing the  name  of  the  perfon  accufed)  feem  exploded  as 
illegal.  See  Leach's  Hawk.  P.  C.  ii.  r.  13.  §  10  ;  andtha 
note  there  as  to  ff'i/kcs's  cafe.  But  it  is  to  be  obferved  that 
the  term  general  warrant  ufed  by  Hawkins  in  that  place, 
does  not  feem  to  mean  a  warrant,  without  the  name  of 
K  the 
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I  which  docs  not  contain 
the  fpccific  ehmrgt  againft  the  party.  See  the  cafe  of 
Money  v.  Lrai  b,  and  a!fo  4  Comm.  291. 

The  great  point  gained  by  thefe  determinations,  was 
the  refcuing  perfons  from  the  malice  or  ignorance  of  the 
ittfrriar  miniftcrs  of  juftice. 

With  regard  to  arrelh  by  bailiffs  of  toivvt,  their  power 
is  founded  on  the  above-mentioned  ftatute  of  Ulnchrjier, 
<.  4.  And  as  to  arrcfts  by  jujikes  of  price,  arrcfts  by  their 
command  are  either  by  word  of  mouth  or  by  warrant. 

A  juftice  of  peace  may,  by  word  of  mouth,  authorifc 
any  one  to  arreft  another,  who  fliall  be  guiSry  of  an  ac- 
tual breach  of  the  peace  in  his  prefence,  or  (hall  be  en- 
gaged in  a  riot  in  his  abfence.  2  Hawk.  P.C.c.  1 3.  §  14: 
Ddlt.  c.  117. 

And  a  juftice  of  peace  may  lawfully  grant  a  warrant 
for  apprehending,  01  arreting  perfons  charged  with  trea- 
fon.  felony,  premunire,  or  any  other  offence  ngainit  the 
peace;  and  generally,  wherever  a  llatutc  gives  one  or 
more  juftices  of  peace  a  jurifJiclion  over  any  offence,  any 
one  jullice  of  peace  may.  by  his  warrant,  caufe  fuch  of- 
fenders to  be  arrefted  and  brought  before  him.  2  hlanuk. 
P.C.c.  I1.*i5. 

But  it  is  faid,  that  anciently  no  one  juftice  of  peace 
could  legally  make  out  a  warrant  for  an  offence  againft 
a  penal  llatute,  or  other  mifdemcanor;  cognizable  only 
by  a  feffions  of  two  or  more  juftices ;  for  that  one  fiftgfa 
juftice  of  peace  hath  no  jurifdidion  of  fuch  offence,  and 
regularly  thofe  only  who  have  jurifdidion  over  a  caufe 
can  award  procefs  concerning  it.  Yet  the  long,  con- 
Hant,  univerfal,  and  uncontrolled  pradice  of  juftices  of 
peace  fccins  to  have  altered  the  law  in  this  particular, 
and  to  have  given  them  an  authority,  in  relation  to  fuch 
arrcfts,  not  now  to  be  difputed.  Id.  %  16. 

A  juftice  of  peace  may  juftify  the  granting  a  warrant 
for  the  arreft  of  any  pcrfon  upon  ftrong  grounds  of  fufpi- 
cion  of  felony,  or  mifdemcanor,  but  he  fcems  to  be  pu- 
nifhablc,  as  well  at  the  fuit  of  the  king,  as  of  the  party 
grieve  J,  if  he  grant  any  fuch  warrant  groundlcfsly,  or 
malicioufly,  without  fuch  a  probable  caufe  as  might  in- 
duce a  candid  and  impartial  m.»n  to  fufped  the  party  to 
be  guilty.  Id.  S  >8. 

Every  warrant  ought  to  be  under  the  hand  and  fcal  of 
the  juftice  of  peace,  and  fpecify  the  day  it  was  made  out : 
if  it  be  for  the  peace  or  good  behaviour,  it  is  ad  vi  fable  to 
fet  forth  the  facial  caufe  upon  which  it  is  granted,  but 
if  it  be  for  trcafon  or  felony,  or  other  offences  of  an  enor- 
mous nature,  it  is  faid  tf)3t  it  is  not  necciTary  to  fet  forth 
the  fpecial  caufe,  and  it  fcems  to  be  rather  difcretionary 
than  ncceffary  to  fet  it  forth  in  any  cafe.  J  J.  $  21 — 25. 

The  warrant  may  be  directed  to  the  fheriff,  bailiff, 
conftablc,  or  to  any  indifferent  pcrfon  by  name,  who  is 
no  officer;  for,  though  the  juftice  may  authorife  any  one 
to  be  his  officer,  whom  he  pleafes  to  make  fuch,  yet  it 
is  mod  advifable  to  direct  to  the  conftablc  of  the  precinct 
v.  herein  it  is  to  be  executed  ;  for  that  no  oiher  conftablc, 
and  a/orticn  no  private  pcrfon,  is  compellable  to  ferve 
it.  Id.  $  27. 

A  bailiff  or  conftablc,  if  they  be  fworn.  and  common- 
l«  known  to  be  officers,  and  ad  within  their  own  pre- 
cincts, need  not  (hew  their  warrant  to  the  party,  notwiih- 
iUni3iikg  he  demand  the  fight  of  it ;  but  that  thefe  and 
uil  other  periuns  whatfoevcr  making  an  arreft,  ought  to 
acquaint  the  party  with  the  fubiLncc  of  their  w«n/anc  j 


and  all  private  perfons  to  whom  fuch  warrani 
dircded,  and  even  officers,  if  they  be  not  fworn  and  com- 
monly known,  and  even  thefe,  if  they  ad  out  of  their 
own  precinds,  mult  fhew  their  warrants,  if  demanded. 

/,/.  %  28. 

And  therefore  Stmt*  27  Get.  2.  e.  20,  provides,  that  in 
all  cafes  where  a  juftice  is  empowered  by  ftatute  to  ifiue  a 
warrant  of  diftrefs  for  levying  a  penalty,  the  officer  exe- 
cuting fuch  warrant,  if  required  (hall  fhew  the  f.tmc  to 
the  defendant,  and  furrer  a  copy  to  be  taken. 

The  fheriff,  having  fuch  warrant  diredeu  to  him,  may 
authorife  others  to  execute  it;  but  every  other  pcrfon, 
to  whom  it  is  direded,  muft  perfonally  execute  it;  yet, 
it  feems,  that  any  one  may  lawfully  ajpji  him.   Id.  §  29. 

After  prcfentmcnt  or  indidmcnt  found  in  felony, 
the  firft  procefs  it  a  capias,  to  arreft  and  imprifon  the  of- 
fender: and  if  the  offender  cannot  be  taken,  an  exigent 
is   awarded  in  order  to  outlawry.  //.  P.  C.  209.    f  or 
further  matter  See  tit.  D.htors. 

ARRE$£Oi-"  JUDG M E N T.  To  move  i n  ar  reji  of 
judgment,  is  to  (hew  caufe  why  judgment  ihould  be  ibid, 
notwithftanding  vcrdid  given.  Judgment  may  be  arreft- 
ed  for  good  caufe  in  criminal  cafes,  as  well  as  civil;  if 
the  indidmcnt  be  inefficient,  &c.    3  Liji.  210. 

Arrcfts  of  judgment  arife  from  intrinfic  caufes  appear- 
ing upon  the  face  of  the  record  ;  for  a  judgment  can  ne- 
ver be  arrefted  but  for  that  which  appears  on  the  face  of 
the  record  itfclf.  Ld.  ftgpr.  232.  Motions  in  arreft  of 
judgment  may  be  made  at  any  time  before  judgment 
figncd.  Dougl.  747  :  Str.  S45.  Sunday  is  no  day,  4  Burr. 
21,  30.  nor  a  diet  wn.  It  it  a  rule  to  fhew  caufe.  there- 
fore  needs  no  notice  to  be  given,  nor  yet  an  affidavit  to 
ground  it  on,  as  it  arifes  out  of  the  record  ;  and  after 
judgment  upon  demurrer,  there  can  be  no  fuch  motion 
made,  as  the  court  will  not  fufTer  any  one  to  tell  them 
that  the  judgment  they  gave  on  mature  deliberation  is 
wrong.  It  is  other*  ife  indeed  in  the  cafe  of  judgment 
by  default,  for  that  is  not  given  in  fo  folemn  a  manner  j 
or  if  the  fault  arifes  on  the  writ  of  inquiry  or  vcr- 
did, for  then  the  party  could  not  allcdge  it  before. 
Str.  425. 

It  may  be  made  after  motion  for  a  new  trial  difcharg- 
ed,  Dougl.  716:  1  B'ctr.  334.  and  if  arrefted,  each  party 
pays  his  own  colls,  C«~wf>.  407. 

After  verdict  a  man  may  alledge  any  thing  in  the  re- 
cord, in  arreft  of  judgment,  which  may  be  aftigned  for 
error  after  judgment.  2  Rett.  Abr.  716.  And  judg- 
ment after  verdid,  (hall  not  be  arrefted  for  an  objection 
that  would  have  been  good  on  demurrer.  3  Bun.  1725. 
For  further  matter  See  tit.  Amei%tlm<nt,  Judgment ;  and  tor 
caufes  of  arreft  of  judgment,  Sec  3  Cvm»i.  393,  4. 

Akrlst  or  eno^ieat  is  to  plead  in  arrcit  of  taking 
the  enqueft,  upon  the  former  ifiue,  and  to  fhew  caule 
why  an  encjueft  mould  not  be  taken.    Bro.  tit.  Replead. 

ARREST  AN  DIS  LONIS  NE  DISSiPENTUR,  A 
writ  which  lay  for  a  man  whofe  cattle  or  goods  are  taken 
by  another,  who  during  the  contell  doth  or  is  like  to 
make  them  away,  not  being  of  ability  to  render  fatisfac- 
tion.    R<g.  Orig.  1  20. 

ARREbTANDO  JPSUM  QJH  PECUNIAE  RE- 
C  !  i'i  F,  Is  a  writ  that  lay  tor  apprehending  aper- 

fon  who  hatlt  taken  the  king's  preft-money  to  icrvc  in 
wars,  and  hides  himfelf  when  he  Ihould  go.    R/%.  Ong. 
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ARRESTO  FACTO  SUPER  BONIS  MERCATO* 
KLM  ALIENIGENORUM,  A  writ  that  lay  for  a  de- 
nizen againlf.  the  goods  ofedierL  found  within  this  king^ 
dom,  in  recompence  of  good-,  taken  from  him  in  a  fo- 
reign country,  after  denial  of  reft  i  t  is  t  ion,  AV^.  Q>ig>  129. 
This  the  ancient  civilians  called  dtirigatip*,  but  by  the 
modern  a  it  is  termed  ttprifedia. 

A  R  R  K  TT  E  D ,  entiflatit/)  quaji-,  ad  rt&um  vat  aim .]  1 1 
where  a  man  i*  convened  before  a  judge,  and  charged 
with  a  crime.  Stanndf.  PL  Co.  45,  And  it  is  fometimes 
ufrd  for  imputed  or  laid  unto  ;  as  110  folly  ma/  be  nr- 
rrtttd  to  one  underage.  LitfUm,  cap*  Remitter.  Chaucer 
uicth  the  verb  turftfttb,  that  is,  lays  blame,  a*  it  ii  inter- 
preccJ.  Bittlhn  fays,  ed  re  Hum  habere  rnale/adorem,  i.  e. 
to  have  tht  malefacW  forth-coming,  fo  as  he  may  be 
charged,  and  put  to  his  trial.  Brad,  lib.  3.  teafl*  2*  cap, 
10,  And  in  another  place,  reflates  dc  tnorte  htmimi, 
charged  with  the  death  of  a  man. 

ARROWS.  By  an  ancient  ibitutc,  .ill  heads  for  at- 
ftfm  mall  be  well  brazed,  and  hardened  at  the  point  with 
Heel,  on  pain  of  forfeiture  and  imprifcn merit  r  and  to  be 
marked  with  the  mark  of  the  maker.  Stat*  7  IL  4.  c.  j. 

ARRURA, — In  the  black  book  of  Hereford,  De  Qfe- 
Tutioniku  Arrunt,  fignifies  days1  work  of  ploughing  ;  for 
antienrlv  euilomary  tenants  were  bound  to  plough  certain 
days  for  their  lord,  Una  arruret,  one  day's  work  at  the 
plough;  and  in  iViltpire^  caring  is  a  day's  ploughing, 
fur.' J?.  Antic*  £,41.    See  Ar  air  urn  terra. 

ARSON,  from  ard  ^  to  burn.]  Houfe-burmng* 
which  is  felony  at  common  law.  3  luff.  66*  It  mull  be 
malkioufly,  voluntarily,  and  an  aftual  burning  :  not  put- 
ting fire  only  into  a  houfe,  or  any  part  of  it,  without 
burning  ;  but  if  part  of  the  houfe  u  burnt,  or  if  the  fire 
doth  burn,,  and  then  goeth  out  of  iifetf,  it  is  felony, 
a  hjL  rSS  H*  P.  C.  8er  and  it  mull  be  the  houfe  of 
another*  fur  if  a  man  burns  his  own  houfe  only,  though 
with  intention  to  burn  others,  it  was  not  nr.  common  law 
felony,  but  a  great  mifdemeanor,  puntfhable  with  fine, 
pillory,  &cm  But  a  pauper  may  be  guilty  of  this  offence 
by  burning  the  public  workhoufe.  Leach's  fiatvi.  Pr  C. 
i-  c .  30     3,  and  in  note. 

If  a  houfe  ii  fired  by  negligence  or  mifchance,  it  can- 
rot  aim.  i  n  ar,  ».  3  Jnjl  67:  H.P.C.  8y.  Where 
one  burns  the  houJe  of  another,  if"  it  be  not  wilful  and 
malicious,  it  is  not  felony,  but  only  trefpafs  :  therefore 
if  Jhoot  unlawfully  in  a  gun  at  the  cattle  or  poultry 
of  if.  and  by  means  thereof  fets  another's  houfe  un  fire, 
this  is  not  mjfm  \  for  though  the  ait  he  was  doing  was 
unlawful,  yet  he  had  no  intent  to  burn  the  houfe.  1  lia&s 
Htji.  P.  C  569,  By  Stat.  5  Eli*,  c-  13,  to  burn  corn 
in  1  he  four  Northern  counties,  is  felony  without  clergy. 
And  the  Stat,  21  £y"  13  Cir.  a,  c.  7,  makes  it  felony  10 
fet  barns,  llablcs,  ftacki.  of  corn,  hay,  &rV.  on  fire  in  the 
night-time,  or  any  out-houfes,  or  buildings:  but  the 
offender  may  be  traiifpnucd  for  feven  years. 

By  9  Geo.  i-  c.  az,  (made  perpetual  by  31  Get.  2. 
t.  42,}  Setting  fire  to  any  houfe,  barn,  or  out-houfe,  or  to 
any  hovel,  cock,  mow,  or  /Lick  ofcorn,  ilraw,  or  wood, 
or  to  refcue  any  offender  is  made  felony  without  benefit 
of  clergy.— heath's  Hank-  P.  C  i.  c.  5S,  App,  4.  §  3. 

As  to  other  utotiftoHtt  birtiingi  ;  by  Si  at*  57  H.  8.  c.  6. 
§  4,  to  burn  atjy  cart  loaded  with  fuel,  incurs  10  A.  pe- 
nalty and  treble  damages.  By  Stat,  4^5^.  ilf. 
t.  23,  to  burn  the  covert  for  red  or  black  game,  one 


month's  imprifenment ;  and  by  Stat.  2%  Geo.  2,  e.  10,  fa 
burn  the  covert  for  deer  or  game,  a  penalty  between  40/. 
and  {/,  By  Stat,  t  Geo.  1,  c.  4P,  to  burn  any  wood  or 
coppice  is  felony.  By  Star.  106V  a,  c.  3a,  to  fet  fire 
to  a  coal  mine,  felony  wiilmut  dergv.  15 v  Sttt,  9  G?->. 
3,  c,  7.r),  to  burn  any  mill,  felony  without  clergy,  if  pro- 
;         ■      Kin  eighteen  months. 

The  offence  of  Ar/m  was  denied  the  benefit  of  clergy, 
by  Stat.  2  1  H.  S.  r.  1  ;  but  that  Stat*  was  repealed  by 
Stat.  1  E,  6,  1  z  ;  and  arfon  was  afterwards  held  to  be 
oufttfd  of  clergy,  with  re fpeft  to  the  principal  offender, 
only  by  inference  from  the  Stat.  4  &  5  Pr  &  M.  c.  4  j 
which  exprefsiy  denied  it  to  the  aceciTory  before  the  fait : 
though  now  it  it  cxprefsly  dmied  to  the  principal  in  all 
call's  within  the  Stat,  o  Gca.  \,  t.  22.*  4  Camm.  213. 
which  See  and  Leach' t  Ha*utk.  P.  C.  vol.  i,  and  ii. 

ARSER  IN  LE  MAIN,  burning  in  the  lund,  is  the 
punifliment  of  criminal*  that  have  the  benefit  of  clergy, 
Terms  de  ley. 

ARSCJRA,  The  trial  of  money  by  fire,  after  it  ivas 
coined.  Iti  Dvwefiiiiy  we  read,  rahiit  50/.  ad  arfuram, 
tvhich  is  meant  of  lawful  and  approved  money,  whofe  al- 
lay was  tried  by  fire. 

ART  AND  PART,  Is  a  term  ufed  to  Seutlaad  and 
the  North  of  England;  when  one  charged  with  a  crime, 
in  committing  the  fi.me,  was  both  a  contriver  of,  and 
afled  his  part  in  it, 

ARTHKL,  A  Ihit'-Jh  word,  and  more  truly  written 
arddehv,  or  according  to  the  Souih  We  I  Hi  wdhct*  figni- 
fying  to  avouch  ;  as  if  a  man  were  taken  with  Jlolen 
goods  in  his  hand,  he  was  to  be  allowed  a  lawf  ul  artbel 
(or  vouchee)  to  clear  him  of  the  felony  :  it  was  part  of 
the  law  r>f  Howl  Dhn  \  according  to  whofe  Isws  every 
tenant  holding  of  any  other  than  of  the  prince  or  the 
lord  of  the  fee,  paid  a  fine  po  ftrfrrjhire  which  was 
called  mian  ardheh  The  privilege  of  mtbtt  occasioning 
a  delay  and  exemption  of  criminals  fwm  jufticc,  provi- 
fion  was  made  again  If  it  by  Stat.  zS  H.  %.  c.  6. — ti'ounr, 

ART1CULI  CLERI,  (trtirfes  tftkc  dergy.)  Are  ita- 
tutes  containing  (.trcain  artistes  relating  to  the  church 
and  clergy,  and  caufes  ecclefuHicah  yE.  2.  Stat*  1. 

ARTICUJLUS,  An  article,  or  complaint,  exhibited 
by  way  of  libef,  in  a  court  Chriftian.  Sometime)  the  re- 
ligious bound  iheinfeEves  to  obey  the  ordinary,  without 
fuch  formal  procefs,  Paroi-h,  A/,ti$,  p.  344, 

ARTIFICERS,  See  tit.  ManL/ailum  and  Ht&tta} 
turen. 

A  Granger,  mt>f,ctr  in  L*mk<i,  5?c.  fliall  not  keep 
above  two  flrangcrs  fervants  \  but  he  may  have  as  many 
Ertgtijb  fervants  3nd  nppremiLes  as  he  can  get,  Stat* 
21  //,  8-  e.  t6.  AnijUtn  in  wool,  iron4  ftecl,  brafs,  or 
other  metal,  ti^.  perfons  contracting  with  them  to  go 
out  of  this  kingdom  into  a  foreign  country,  (hall  be  fined 
not  exceeding  1 00/.  and  be  imprifoncd  three  months  ; 
and  Ertglfjb  artificers  going  abroad,  not  returning  in  fix 
months  after  warning  given  by  our  ambafladors,  U-\ 
fhall  be  difabled  to  hold  lands  by  defcent  or  devife,  ue 
incapable  to  take  any  legacy,  t?t\  and  deemed  alien;-. 
Stat.  5  Geo.  1 .  i-,  2?. 

By  the  Stat.  23  Geo.  2.  c.  13^  Perfons  convicted  of  fe- 
duciug  artificers  in  the  manufactures  of  Great  Britain  or 
Jj stand,  out  of  the  dominions  of  the  crown  of  Great  B>i- 
tasjti  10  forfeit  500/.  and  to  be  imprifoncd  for  twelve 
months;  for  the  fecond  offence  to  forfeit  jooo/.  and  be 
K  2  *  imprifoncd 
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imprifoned  two  yenrs.  Sec  alfo  Suit.  14  Ceo.  3.  c.  71  ; 
15  Geo  ?.  f  5  ;  and  21  Geo.  3.  r.  ^7  ;  by  whi*-h  heavy 
penalties  arc  inili&ed  on  mailers  of  lhips  allnling  in  fuch 
fed  uc't  ion. 

ARUNDEL.  Sec  Honour. 

A  KU N DI  >J ETU M ,  A  ground  or  place  where  reeds 
grow.  1  Infi.  4  And  it  is  mentioned  in  the  book  of 
Dcrtujefav. 

ARVll.  SUPPER,  A  fraft  or  entertainment  made  at 
funerals,  in  the  North  part  01  Em>!af;J :  an  il  b> teti  is  chc 
bread  delivered  to  the  poor  at  funeral  folemniiies.  Crxef. 
And  arvil,  ar»al,  etrfal,  are  ufed  for  the  burial  or  fune- 
ral righ-5. 

ASlESTER  IUM,  At  ''ylrr'um,  areificrium,  ariflerhm, 
mk$jUrnnit  arebitriu.n,  from  the  Greek.)  A  monaJlery. 
It  ufren  oc  urs  in  old  hiltorics.  Du  Cange. 

ASS\c_H.  or  /IJfuih,  V?M  a  cutlom  of  purgation  ufed 
of  old  in  Wales,  bv  which  the  party  accufed  did  clear 
iimfelf  by  the  oaths  of  300  men.  It  is  mentioned  vn 
ancient  MSS.  aad  prevailed  till  the  time  of  Hen.  c,  when 
it  was  abrogated.  1  H.  5.  r.6:  Spclm.  and  See  Ib.t. 
27  H  8  t  7. 

ASSART,  Jjjkrntm  from  the  Fr.  AJfarti, ,  To  malic 
J>!ain.]  Aflartum  cjt  qwd  redaflamrfi  ad  culturam.  Fleta, 
lib  4.  c.  2  1 .  And  the  word  ajfartum  is  by  Spelman  derived 
from  txntLW,  to  pC.M  up  by  the  roots:  for  fometimes  it  is 
wrote  ejjari.  Others  derive  it  from  exaratum  or  exartum, 
wh:ch  fignifies  to  plow  or  cut  up.  Manhood,  in  his 
Fweji  Laws,  fays  it  is  an  offence  committed  in  the  forcll, 
by  pulling  up  the  woods  by  the  roots,  that  arc  thickets 
and  coverts  for  the  deer,  and  making  the  ground  plain  as 
arable  land ;  tfetl  is  elleeracd  the  greatcll  trefpafs  that 
can  be  done  in  the  foreft  to  vert  or  venifon,  as  it  contains 
in  it  waflc  and  more  ;  for  whereas  waflc  of  the  forcll  is 
but  the  felling  down  the  coverts  which  may  grow  up 
again,  ojjart  is  a  plucking  them  up  by  the  roots,  and 
utterly  deftroying  them,  fo  that  they  can  never  afterwards 
fpring  up  again.  See  the  Red  book  in  the  Exchequer. 
But  this  is  no  offence  if  done  with  licence;  and  a  man 
may,  by  writ  of  ad  quad  dstn'tvm,  fue  out  a  licence  to 
ajfa't  ground  in  the  forcfl,  and  make  it  feveral  for  tillage. 
R*.-.  Orig.  257.  Hence  are  lands  called  aj/arted:  and  for- 
merly sfl'art  rents  were  p;>id  to  the  crown  for  fore  ft  lands 
*  farted  Sec  ilat.  2  2  Car.  2  e .  6.  JJJartments  fecm  to  be 
ufed  in  the  fame  fenfr  in  A..*.  Path  Of  ojjxrts  you  may 
read  more  in  Crcmp.  7*>'/  p-  201.  And  Cbartade  Ps,re/ia, 
ftr.no  9//.  3.  e.  4;  tVnnii\ad,  port  1.  p  17 1. 

ASSAULT,  Afultui,  from  the  Fr.  Ajfayler.}  An  at 
'  t  or  offer,  witn  force  and  violence,  to  do  a  corporal 
hurt  t3  another;  a^  by  linking  at  him,  with  or  with- 
out a  weapon.  But  no  words  wharfocver,  be  they  ever 
Co  provoking,  can  amount  loan  aflault,  notwithllanding 
the  manv  undent  opinions  to  the  contrary.  1  Ha-.ik. 
P.  C  c  62.  §1:  Sec  alio  Lamb.  Eirer..  lib.  1.  e.  3:  22  Lib. 
Jf  pi  60. 

Aflauk  does  not  always  neccftanly  imply  a  hitting,  cr 
blow;  becaufe,  in  trefpafs  for  aflault  and  battery,  a  man 
may  be  found  guilty  of  the  aflault,  and  excufed  cf  the 
battery.  1  Herxk.P  C  263.  But  every  battery  includes 
an  e>J}ault\  therefore  if  the  aflault  be  ill  hid,  and  the 
battery  good,  it  is  fufficient.  Id.  ib. 

If  a  perfon  in  anger  lift  up  or  ftretch  f.  rth  his  arm, 
and  offer  to  ftrike  another ;  or  menace  any  one  with  any 
Rati  or  weapon,  it  is  trefpafs  and  afTault  in  law:  and  if 
a  man  threaten  to  beat  another  perfon,  or  lie  in  wait  to 
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do  it,  if  the  other  is  hindered  in  his  bufinefs,  and  re- 
ceives lofs  thereby,  action  lies  for  the  injury.  Lamb, 
lib.  1  :  22  Aff.  pi.  60. 

Any  injury  whatfocver,  be  it  never  fo  final),  being 
adually  done  to  the  perfon  of  a  man,  in  an  angry  or  re- 
vengeful, or  rude  or  info'enr  manner,  as  bv  ("pitting  in 
his  face,  or  any  way  touching  him  in  anger,  or  vio- 
lently joflling  him,  arc  batteries  in  the  eye  ol  the  law. 
t  Hawk.  P.  C.  263,4. — !rom  the  Fr.  Battie  to  beat  or 
fir  ike. 

In  many  cafes  a  man  may  jullify  an  afT.iolt  ;  thus,  to 
lay  hands  grntly  upon  another,  noti'i  anger,  is  no  foun- 
dation of  .tit  aciion  of  trefpafs  and  afTault :  the  defendant 
may  jullify  mstHttt  mourn  imfofuit  in  defence  of  his  per- 
fon, or  goods ;  or  of  his  wife,  father,  mother,  or  mailer; 
or  for  the  maintenance  of  jutlice.  Brafi.  9  E  4:  35  //.  6. 
t.  51. 

A  fcrvant,  ezfe.  may  juflify  an  aflault  in  defence  of  a 
mailer,  We.  but  not  e  toutra.  Ld.  Raym. 

If  an  officer,  luving  a  w.srrant  againfl  one  who  will 
not  fuficr  himlclf  to  be  arreflcd,  bet  or  wound  him  in 
the  attempt  to  take  him,  he  may  jullify  it ;  fo  if  a  parent 
in  a  reafonable  manner  chaflife  his  child,  or  mailer  his 
fcrvarir,  being  actually  in  his  fervice  at  that  time,  cr  a 
fchoolmaftcr  his  fcholar,  or  a  gaoler  his  prifonc  r,  or  even 
a  hulband  his  wife  (for  reafonable  and  proper  caufe.)  or 
if  one  confine  a  friend  who  is  mad,  and  bind  and  beat 
him,  &V.  in  fuch  manner  as  is  proper  in  his  cir^um- 
liances ;  or  if  a  man  force  a  hvord  from  one  who  offers 
to  kill  another;  or  if  a  man  gently  lays  his  hand 
on  another  and  thereby  (lay  him  from  inciting  a  dog 
againll  a  third  perfon  ;  if  I  beat  one  (without  wounding 
him,  or  throwing  at  him  a  dangerous  weapon)  who 
wrongfully  endeavours  with  violence  to  difportcls  me  of 
my  lands  or  goods,  or  the  goods  of  another  deliveicd  to 
me  to  be  kept  for  him,  and  who  XO&  rot  defijl  upon  my  lay- 
ing my  band  gently  on  him  and  dillurbing  him  ;  or  if  a 
man  bear,  wound  or  maim  one  who  makes  an  aflault 
upon  hi»  perfon,  or  that  of  Lib  wife,  parent,  child,  or 
maflei ;  or  if  a  man  fi^lu  with,  or  beat  one  who  attempts 
to  kill  any  ftranper;  if  the  beating  was  actually  necef- 
fary,  to  obtain  the  gocd  end  propofed,  or  rendered  ne- 
ccflary  in  feif  defence  ;  in  all  thefe  cafes  it  feems  the 
partv  nny  jullify  the  aflault  and  battery.  Sec  1  Hawk, 
P.  C.  259.  and  the  feveral  authorities  there  cited. 

And  on  an  indictment  the  party  may  plead  Not  guilty, 
and  give  the  fpecial  matter  in  evidence;  but  in  an  action 
he  mull  plead  it  fpeciaily.  OMi.i.iyz.  Suppofing  it  mat- 
ter of  j '< unification. — if  of  excufc,  it  is  {aid  it  may  be  given 
in  evidence,  cn  the^rwn/r/  ijfue.  Bull.  N.  P.  17. 

Alfo  in  cafes  cf  aflault,  for  the  afTault  of  the  wife, 
child,  or  lervant,  the  hulband,  father,  and  maflcr,  may 
have  aciion  of  trefpafs,  per  tjtt-d fo  t  'ttium  ami/it.  In  cafe 
of  a  -zvifc,  hulband  and  wife  lliould  join  in  the  action 
for  the  perfonal  abufe  of  the  wife,  (the  hulband  not  having 
fuflaincd  any  damage).  If  the  hulband  has  been  damni- 
fied, as  by  tearing  her  clcathi,  tec  or  lofs  of  her  af- 
fiftance,  in  his  domrllic  concerns,  for  that  peculiar 
injury  to  himfelf  he  alone  mull  fue. 

As  to  parent  and  cbd.f,  maf?er  and  feriant,  unlefs  in- 
jury accrues  to  the  per.  tnt  or  f.njhr,  the  child  or/ervant 
may  fue. 

For  an  afTault,  the  wrong  doer  is  fubjecl  both  to  an 
action  at  the  fuit  of  the  party,  wherein  he  flull  render 
damages;  and  ajfo  to  an  indictment  at  Me  fuit  of  the 

king, 
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king,  wherein  he  Lh.ill  b-fin<d  according  to  the  henicuf- 
«cfs  of  the  oft'encc.  i  Hawk.  263. 

But  if  both  are  depending  at  one  time,  unlefs  in  very 
particular  cafes,  the  attorney  general  will,  on  applica- 
tion, grant  a  nolle  fto/c^ui,  if  the  party  will  not  difcon- 
tinue  his  a&ion 

Stat.  8  p4  9  IV.  3.  c.  1 1,  enacts.  That  where  there  are 
fevera!  defendants  to  any  aclion  of  aflault.  t£c  and  one 
or  more  acquut»-d,  the  perfon  fo  ftcquitted  dull  recover 
coils  of  fuit;  unlcfs  the  judge  certify  that  there  was  a 
reafonablc  cr.ufe  for  making  fuch  perfon  a  defendant  or 
defendants  to  fuch  aclion. 

If  ny  perfon  aflault  a  privy  councillor,  in  the  execution 
of  his  office,  it  is  felony,  flat.  9  Ann.  c.  16. 

Stat.  6  Gee.  1  c.  tyfrft.  11.  If  anv  perfon  flnll  wil- 
fully and  malkioufly  aifjult  any  perfon  in  the  public 
ftreeti  or  highways,  with  3n  intent  to  tea-,  fpoil,  cut, 
burn  or  deface,  and  thai!  tear,  fpoil,  cut,  burn,  or  deface 
the  garments,  isV.  of  fuch  perfon,  it  is  felony  ;  and  the 
offer  er  tmy  be  tranfported  tor  feven  yean. 

AfTauliing  perfons  in  a  forcible  manner,  wirh  intent  to 
commie  robbery,  is  m  ide  felony  and  tranfportation,  by 
flat.  7  Geo.  2.  c.  21.  And  aflaultin^  or  threatening  a 
counsellor  at  law,  or  attorney  employed  in  a  caufe 
agjinll  ■  man  ;  or  1  juror  giving  verdict  againll  him  ;  his 
adverfary  for  fuing  him,  Ksc.  is  punimablc  on  an  indict- 
ment, by  fine  and  imprifonment,  for  the  contempt. 
1  Hiui.  58  There  arc  other  affaults  punimablc  in  a 
precife  peculiar  manner  — flat.  e  Hen.  4.  c.  69  C2f  11 
Hen.  6.  r.  11,  render  afi"iul:s  on  members  1  f  parliament 
more  than  ui'uaUy  penal,  upon  non-furrender  on  procla- 
mation. Sut.  9  £.  2.  flat.  1.  c.  3,  gives  a  double  oiminal 
procefs  agninft  thofe  who  aflault  clergymen,  indictment 
for  the  temporal  oft'encc,  and  procefs  in  the  ecclcfiaflical 
courr,  for  the  fpiritusl  one.  BV  flat.  5  El:'z.  c.  4,  fervants 
aflaaiting  their  marter,  miftrefs,  or  overfeer  may  be  impri 
fomd  twelve  mon:hs  on  conviclion  before  two  juftices  : 
By  flat.  9  Attn.  e.  14.  §8,  to  afl.iult,  beat  or  challenge 
another  on  account  ot  money  won  by  gaming  incurs 
forfcitute  of  goods  and  two  years'  imprifonment.  By  flat. 
9  Geo.  \  .c.  22,  to  aflault  another  by  wilfully  (hooting  at 
him  ti  felony  without  clergy.  By  flat.  12  ueo.  i.e.  34, 
afl'aulting  a  mailer  uoolcomber  or  weaver,  &e.  for  not 
complying  with  the  demands  cf  workmen,  is  felony  and 
tranfpoitatirm  for  feven  years. 

ASSAY  cf  iveigbtt  and menfv> es ,  (from  the  Vr.ejfity%  i.e. 
a  proof  or  ttial).  Is  the  examination  of  weights  and  mea- 
sures, by  cleiks  of  markets,  &c  R<g.  On?.  279. 

ASSAYKR  OF  THE  KING,  jffoai*  ri$f.J  An 
officer  of  the  king's  mint,  for  the  trial  of  filver;  he  is  in- 
differently appointed  hetween  the  madcr  of  the  mint  and 
the  merchant*  that  bring  filver  thither  for  exchange. 
Sec  tit.  Go/J  end  Siller  ;  and  Money. 

ASSAYERS,  Of  plate  made  by  gold/mitbs,  tdc.  Sec 
tit.  GcUfmiibt. 

AS  jAYSI  ARE,  To  nflbciate,  to  take is  fellow  judges ; 
a  word  ufrci  in  old  charters.  Can.  Abbat  Glaft,  MS,  §57. 

ASS  ECU  RARE,  Adjiurarc.)  To  nuke  fecure  by 
pledges,  or  any  folemn  inurpofiiion  of  faith.  In  the 
charter  of  peace  between  Him  2.  and  his  Ions,  this  word 
is  mennontd.  Hi  eden,  an-.v  \  174. 

ASSEMBLY  UNYAV.  I  I  L.  bee  tit.  Riot. 

ASSEN  1  ,  or  conftnt.  To  a  legacy  of  gooJs,  the  ojfeni 
of  the  executor  is  ncccfTary.  Sec  tits.  Ex^mot  and  Lfgaey. 


Aflent  of  Deem  and  Chap  to  in  making  leafes  ofchurch 
lands ;  n/ide  Leafes  Of  the  major  part  of  corpo'a/.oti,  in 
making  by-laws,  Vide  Bye  Lotos.  OfcJ/ntt  tc  a^utrmnts. 
See  tit  Agreement,— See  alfo other  proper  tities. 

AS>EbSORS,  J  hole  that  etf, public  taxes.  There 
are  alicflments  of  parifti  duties,  forraifing  money  for  the 
poor,  repairing  of  highways,  &c.  made  and  levied  by 
rate  on  tne  inhabitants;  as  well  as  aflcflments  of  public 
taxes,  &c.  Sec  JJJifirt. 

AS....TS,  Fr.  AfftXy  i.  e.  Salts  ]  Goods  enough  to  dif- 
charge  that  burden  which  is  cart  upon  the  executor  or 
heir,  in  fatisfymg  the  debts  and  legacies  of  the  tcflator 
or  anccltor.  Sro.  tit.  AJftti. 

AfTets  are  rem!,  or  fer/onal;  where  a  man  hath  lands  in 
fee-fimple,  and  dies  feifed  thereof,  the  lands  which  come 
to  his  heir  are  afTets  real :  and  where  he  die*  pofleflt  d  of 
any  fr>J  f  a!  rftare,  the  goods  whi.h  come  to  the  executors 
are  a  (lets  prrfonal. 

Aflcts  are  alfo  divided  into  etjfets  per  titfcenty  and  ajfeti 
inter  maittrt.  Alices  by  dtfcctttt  is  where  a  pcifon  is  bound 
in  an  obligation,  and  dies  feifed  of  lands  which  dclcend 
to  the  heir,  the  land  (hall  be  afTets,  and  the  heir  fhail 
be  charged  as  far  as  the  land  tu  him  defcended  will 
extend. 

AJfets  inter  mainet,  is  when  a  man  indebted  mnkes  execu- 
tors, and  leaves  them  fufficient  to  pay  his  debfs  and  lega- 
cies ;  or  where  fome  commodity  or  profit  arif*  th  to  them 
in  right  of"  the  reilator,  which  arc  called  ajfets  in  their 
ban.lt.  Terms  de  Ley  56,  77. 

As  to  afTets  by  Jtfcent  it  is  to  be  obferved,  that  by  the 
common  law,  if  an  heir  had  fold  or  aliened  the  iandj 
which  were  afTets,  before  the  obligation  of  his  anccflor 
was  put  in  fuit,  he  was  to  be  dikharged,  and  the  debt 
was  loll :  but  by  flatute,  3  IV.  &  M.  e.  14,  msdc  per- 
petual by  6  //'///.  3.  c.  14,  trie  heir  is  made  liable  to 
the  value  of  the  land  b>  him  fold,  tn  aclion  of  debt  brought 
againll  him  by  the  obligee,  who  Ih.Ji  recover  to  the  value 
of  the  laid  land,  as  if  the  debt  was  the  proper  debt  of  the 
heir;  but  the  land  which  is  fold  or  aliened  bcmifiJc  be- 
fore the  action  brought,  (hall  not  be  iub  c  to  execution 
upon  a  judgment  recovered  ag.iinU  tne  heir  in  any  fuch 
action. 

And  by  flat.  29  Car.  2.  e.  3.  $  .0,  Lands  of  utiuf  pt 
trvfi  rfiall  be  afTets  by  dclcent  ;  anu  by  the  fVfpC  flat  4  1  2, 
F.lLtcs  par  autre  vie  (hall  be  aflcts  in  the  hands  ol  the 
heir,  if  it  come  to  him  by  re.tlon  of  a  fpectal  occupancy  ; 
and  where  there  is  no  fpecial  occupant,  it  lhail  go  to  the 
executors  or  adminitlra'ors  ot  the  par;y  that  bad  tlic 
eflate  thereof  by  virtue  of  the  grant,  and  lhall  be  kjfcti  m 
their  hands. 

Where  a  man  binds  himfclf  and  his  heirs  in  a  bond  ; 
and  dies  leaving  iflue  two  fr.ns,  it  the  eldell  Ion  enters 
on  the  1.  nds  by  delcent  as  heir  to  ih<"  father,  and  die 
Without  iflue;  and  then  the  younfc-il  l<-n  enters,  he 
fhall  be  charged  with  afTets  as  helc  to  the  <jthe-  Dyer  368. 
J  ands  which  crmc  to  »hc  heir  by  purcba  e  ihall  not  be 
afTets;  for  it  is  only  lands  by  difcent  that  arc  aticis.  1  Danvt 

^'•577-        ',  . 

A  rcverfion  in  fee,  depending  upon  an  eilu:e  lafl,  is 
not  aflets ;  beciufc  it  lies  in  the  wilt  ot  the  rc'v.nt  in  tail 
to  dock  and  b'.r  it  by  fine,  gjfr.  6  kip.  50  But  after 
the  tail  is  fpent,  it  is  aflcis.  3  Mod.  1^7  A  d  ft  i  w  :- 
fion  on  an  eflate  fur  life  or  years  fliall  be  alius  A  texcr- 
fion  expectr.nt  opon  the  determination  of  an  ellatc  f  cr  l.f'c 
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is  aftet$,  and  ought  to  be  pleaded  fpccially  by  the  heir; 
and  the  plaintiff  in  fuch  cafe  may  take  judgment  of  it  cum 
auideiit.  Arr  371:  Cart!>r.v  I  29.  An  advowfon  is  aflets  ; 
but  not  a  prefentation  to  a  church  actually  void,  which 
may  not  be  fold.  Co.  Lit.  374. 

.And  lands  by  defcent  in  ancient  clcmefne  will  be  aflets 
in  debt.  But  a  copyhold  eilate  descending  to  an  heir  is 
not  aflets;  nor  is  any  rigkt  to  an  cflatc  a/le;s,  without 
poflcflion,  i/r.  till  recovcied  and  reduced  into  poiTeflion. 

Du-nz:  577. 

,h  <>  I  is  no  aflets,  for  it  is  only  a  c  heft  en  afiion. 
Br.  Ajftti  per  Def cent,  pi.  26. 

Equity  of  redemption  of  an  cliatc  mortgaged,  and  a 
term  for  years  to  attend  the  inheritance  are  aflets.  3  Lew. 
32.  An  heir  may  plead  rie.s  ptr  it/egtt,  but  the  plaintiff 
may  reply  that  he  had  lands  from  his  anceAor ;  and 
fpecial  matter  may  be  given  in  evidence,  crV.  $  Rep.  Co. 
A  fpecial  judgment  againlt  aflets  fh.ill  only  have  relation 
to,  and  bind  the  land  from  the  time  of  filing  the  original 
writ  or  bill.  Cartb.  245  :  See  tit.  and  Com.  Dig. 

tit.  AJffti. 

Aflets  alfo  are  either  legal  or  equitable  ;  of  the  former 
fomc  have  been  fpecified  above  ;  for  the  latter  fee  Com. 
Dig.  tit.  Cbanitryt  (2  G.  t.)  Sec 

As  to  aflets  titer  tnainti.  See  tit.  Execut* r,  V.  5. 

ASSEWI  ARK,  To  draw  or  drain  water  from  marfh 
grounds.  Mon.  Ar.g.  2  vol.  f.  334. 

ASSIDERE,  or  Ajjcdare,  To  tax  equally  ;  to  affft.Mat. 
Pari/,  anno  1232.  Sometimes  it  hath  been  ufed  loajpgn 
an  annual  rent,  to  be  paid  out  of  a  particular  farm.  U  t 

To  ASSIGN,  ajignare.]  Hath  various  fignincations  ; 
one  general,  as  to  let  over  a  right  to  anothtr,  or  appoint 
a  deputy,  (Jc.  another  fpecial,  to  fet  forth  or  point  at  ; 
as  to  aflign  error,  aflign  falfc  judgment,  walte, 
And  in  aligning  of  crior,  it  mult  be  fhc*vn  where  the 
errur  is  committed  ;  in  falle  judgment,  wherein  the  judg- 
ment is  unjuft*  in  waflc,  wherein  efpetially  the  warte  is 
cone  F.  jV.  R.  19.  112:  Reg.  dig.  72.  Alio  jullices 
zre  faid  to  be  tifiigntd  to  take  aflifes.  flat.  1 1  H.  6.  e.  2. 

ASSIGNS  or~ASSIGN£E$,  ajignatus.  Lat.]  Thofe 
who  are  a/Ji^ned,  deputed  or  appointed  by  the  t&  of  J  he 
party,  or  the  operation  of  law,  to  do  any  acl,  or  enjoy 
any  benefit  on  their  own  accounts  and  rifles — an  aflignee 
being  one  that  pofiefles  a  thing  in  h»s  own  right  ;  but 
adepury,  he  thr.r  acts  in  right  of  another.  Perkins.  Af- 
ftgnce  by  deed  is  when  a  leflee  of  a  term,  &c.  fells  and 
aiiigns  the  fr.me  to  another,  that  other  is  his  ailignce 
by  deeJ  :  ^fiignee  in  law  is  he  whom  the  law  fo  makes, 
without  any  appointment  of  the  perfon ;  as  HQ  executor 
is  affignce  in  law  to  the  teftator.  Dyer  6.  but  if  there 
be  aflignee  in  deed,  aflignee  in  law  is  not  allowed  :  if 
one  covenant  to  do  a  thing  to  J.  S.  or  his  afligns  by  a 
day,  and  before  that  day  he  dies ;  if  before  the  day  he 
name  any  aflignee,  the  thing  mull  be  done  to  his  aflignee 
named  ;  otherwii'c  to  his  executor  or  adminiilrator,  who 
is  aflignee  in  law.  27  //.  8.  2. 

He  is  called  affignce,  who  hath  the  whole  cflatc  of  the 
afl-gnor  :  and  an  aflignee,  though  not  named  in  a  condi- 
tion, may  pay  the  money  to  fave  the  land  ;  but  he  fhall 
not  receive  any  money,  unlefc  he  be  named,  Co.  Lit.  215. 
Afiignccs  may  take  advantage  of  forfeitures  on  conditions, 
when  they  arc  incident  to  the  revcrfion,  as  for  rent,  j&e. 
1  Atid.  82.  What  covenants  aft'eft  or  benefit  aflignecj  fee 
lit.  Covtr.ani)  Condition. 


Under  the  word  ajfignt,  fhall  be  included  the  aflignee 
of  an  aflignee  in  perpetuum,  the  heir  of  an  aflignee,  or  the 
aflignee  of  an  heir.  Co.  Lit.  384  b:  Phivd.  173  :  5  Co.\6t 
17  So  the  aflignee  of  an  afiignec's  executor.  2  Show.  57. 
And  adevifee.  2  Sho-.u.  39:  Godb.  161.  But  if  an  obliga- 
tion be,  to  pay  fuch  per/ens  as  he  jball  r,a;?,c  by  his  :vi  /,  cr 
writing  ;  there  mufl  be  an  exprefs  nomination,  and  his 
executor  fhall  not  take  as  alugnee.  Mo.  855. — An  ad- 
miniilrator is  an  aflignee.  Mxr  44. 

ASSIGNMENT,  Afignatio]  Thefetiingovcr  or  trans- 
ferring the  intercll  a  man  hath  in  any  thing  to  another. 

Herein  fhall  be  confidcrcd  principally  what  things  are 
aflignable. — As  to  what  covenants,  tsfc.  affect  or  benefit 
aj/igrifes,  See  tit.  Condition,  Coi'enam. 

Alignments  may  be  made  of  lands  in  fee,  fcr  \\\", 
or  yean  ;  of  an  annuity,  rent-charge,  judgment,  ftatute, 
tfc.  but  as  to  lands  they  are  ufually  of  leafes  and  eflatej 
for  years,  'Jc.  And  by  the  ftauiic -of  frauds,  flat.  29  Car. 
2.  c.  3,  no  ejlatc  of  freehold,  or  term  for  years,  fhall  be 
afligncd  but  by^deecTin  writing  Signed  py  the  patties ; 
except  by  operation  of  law.  A  pofBbility,  right  of  entry, 
tide  for  condition  broken,  a  truil,  or  thing  in  aclion, 
cannot  be  granted  or  afligned  over.  Co.  Lit/,  214. 

But  though  a  bond,  being  a  chafe  in  aclior.,  cannot  be 
afligncd  over  fo  as  to  enable  tr.e  aliigncc  to  fuc  in  his  own 
name,  yet  he  has  by  the  alignment  fuch  a  title  to  the 
paper  and  wax,  that  he  may  keep  or  Cancel  it.  Co.  Lit. 
232.  And  in  the  afCgnment  of  bonds,  'V. .  is  always  con- 
tained a  power  of  attorney  to  receive  and  fuc  in  the  af- 
fjgnor's  name. 

Alfo  in  equity  a  bond  is  aflignable  for  a  valuable  con- 
ftderation  paid,  and  the  aflignee  alone  becomes  intitlcd  to 
the  money  ;  fo  that  if  the  obligor,  after  notice  of  the  af- 
lignmcnt,  pays  the  money  to  theobiigce,  he  will  be  com- 
pelled to  pay  it  over  again.  2  Pun.  595  :  In  the  cafe  of 
a  policy  of  insurance  the  court  of  K.  IS.  will  lo  far  take 
notice  of  an  aflignmrnt,  as  to  permit  an  action  to  be 
brought  in  the  name  of  the  aflignor.  1  Tarn  Rep.  16. 
And  the  aflignor  who  has  become  a  bankrupt  may  fue 
the  debtor  fur  the  benefit  of  the  aflignee.  Id.  619. 

As  to  bare  rights  and  poflibilities  fee  Com.  D.g.  tic. 
Agistment  (C). 

Tho'  a  potability  or  contingent  interefl,  be  not  granta- 

at  law,  yet  (whether  in  real  or  peifonal  cltate)  it  is 
transmfplU  and  deV'feahlt  \  Cro    Jae.   5O9  :   1  P.  V 
566  :  Forre/fer  117:6  /"/Y  Abr.  \  1  2.  pi.  38  :  2  Atk  616  : 
I  I'tz.  2  36  :  loHtjcfm  44:3  Term  Rep.  83  :  2  Burr.  I  I  3 1  : 

1  Rro.  Rtp.  I  St  :  Fearne'i  Con.  Rem.  444. — The  cafes  in 
the  book*,  ( 1  C.  R .  1$:  1  Cb.  C«f.%:  PoL'ex.  31,  44:  1 
IVms.  572:5  P,  li'r.3   132;  2  Freem.  250  :  9  Mod.  101  : 

2  P.  Irnu.  (  08,)  abundantly  prove,  that  intcreflj  in  con- 
tingency, refpeding  personal  clhucs  are  aflignable  in 
equity;  but  it  may  be  mateiial  to  obferve,  that  in  the 
cafe  of  alignments  of  fuch  intcrefls,  Equity  requires  the 
aflign.ee  to  thew  that  he  gave  a  valuable  confideration  for 
the  intercA  afligned  ;  and  therefore  will  not  interpofe  to 
ailift  volunteers.  But  courts  of  equity  will  ellablifh 
aflignments  of  contingent  interells  agaioft  executors,  ad- 
minillraiors,  or  heirs  at  law,  even  where  fuch  aflignments 
are  made,  not  for  confideration  of  money,  but  in  l  onfidcr- 
ation  of  love  and  affection,  and  advancement  of  children. 
I  y"ex..  409.  fee  Ftmhtanqng's  Jjreettije  of  Equity  i.  203. 

An  ailignce  mull  take  th2  fecurity  afligned,  fubjec*l  to 
the  fame  equity  that  it  was  in  the  hands  of  the  obligee  5 

as 
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u  if  on  a  marriage  treaty  the  intended  hulband  enters  into 
a  nwirtiage-brokage  bond,  which  is  afterwards  afigned  to 
creditors,  yet  it  ft  Ml  remains  liable  to  the  fame  equity,  and 
is  not  to  be  carried  into  execution  againll  the  obligor. 
2  Fifjt*  42S. 

Where  there  i*  a  bond  for  the  performance  of  the  cove- 
nant* in  a  leafe,  if  the  leffee  alTigus  the  leafe,  he  may  like- 
wile  aftign  the  bond  ;  but  this  mutt  be  before  any  of  the 
atvtnaMt  &rt  hrfthei-  \  but  i!  any  of  the  covenants  are  bro- 
ken, and  the  Icflec  afterwards  ailigns  the  leafe  and  bond, 
and  the  afti^nee  puts  the  bond  in  ink,  for  thafc  breaches, 
it  is  maintenance.  Goiftr.  Si. 

*TU  enacted  by  the  ftatute  7  Jut.  r.  c.  15,  Tfjai  adeh/cr 
to  the  king  jhail  >rer  *jfign  any  dehn  to  him,  &ut  fuch  at  did 
originally  grt<w  due  to  thi  dehor  ;  affcrwards  there  was  h 
debtor  to  the  hufbrmd  in  zoool.  by  a  llatutc-,  the  huf- 
band  made  Lis  wife  executrix,  and  died;  ihe  married 
the  king,  and  then 
:iue  to  the  king  in 
adjudged,  tlut  the 
tid  hulband  had  the 
nfequetjee  the  debt 
canfe  he  might 
s  if  it  ha  J  been  ori- 


again  one  G.  D.  who  was  indebtc 
the  huJbanJ  .  11a  wife  aify 
fausfaciion  of  the  debt  dt 


Jgofi  the  flatu:e,  \\  is  the  lame  thin-;  a 
ginaly  taken  in  his  name,  ^  Ctv<.  314, 

An  o'ji  t  f  trt$  is  not  gran  table  or  afllgnabfe  to  an- 
other ;  and  therefore  tt  was  adjudged,  that  the  onke  of  a 
jtia-ztty  which  was  in  o:hct-ol  iruft  could  not  he  atligned; 
nor  could  it  be  extended  upon  a  fiaiuie.  D.et  7. 

A  istre  f&it'tr  is  not  atEjjn.ible,  but  ivhere  it  is  roupkd 
With  an  intereftitmay  be  aiugned  :  ijjn.iob:  2  iHW.  317. 

Atfttan  of  rent,  at,  is  a  chafe  i*  aelien,  and  not  af- 
fignable.  See  Siin,  o. 

It  luich  been  doubted  if  a  leaf:  far yearjt  btfijre  entry  and 
polfclhon,  be  alTignabie.  See  &hvw  iCfi. 

A  leftee  out  of  pofcflion  cannot  make  any  alignment 
of  his  term  oft*  the  land  ;  but  mud  nrit  enter,  and 
rccontinuc  his  po£c£ion  ;  or  feal  and  deliver  the  deed 
upon  the  Ian  J,  which  pi:t>  (he  aa'igncc  into  actual  poffef- 
iion*  Datijl  81.  But  it  has  been  adjudged  that  where 
Jeflee  for  hats  of  the  crepm  is  pat  out  of  his  eftatc  by  a 
ranker,  yet  he  may  aftgn  the  term,  though  he  n  not  in 
poHeljion 1  becaufe  the  revcrfion  b?ing  in  the  crown,  he 
cannot  lawfully  be  put  out  of  poiTeflkiu,  but  at  his  own 

Will.  Cra.  BitX.  275, 

If  leflcc  for  years  ojft  -n  all  his  term  in  his  leafe  to  an- 
other, lie  cannot  relerye  a  tight  in  the  qfigttruetit ;  for  he 
hath  no  intereft  in  the  thing  by  reafon  of  which  the  rent 
refcrved  Ihould  be  psid  ;  and  where  there  i*  no  reverfton 
there  can  be-no  diilref's ;  but  debt  may  lie  upon  it,  as  on  a 
contract.  1  LUl.  Ahr.  99.  Where  the  executor  of  a  lef- 
fee ajjig^s  the  term,  n'vht  will,  not  lie  again  A  him  for 
rent  incurred  after  the  qffign/sftiit',  becaufe  there  is  neither 
\ot  (Hate  between  the  lc/Tor  and  ex- 


pm  tty 


of  con^raft,  nor  tltate  betwt 
:  but  it  the  leflcc  himfc)f*j5#M  his  leafe,  the  pri- 
vity of  conLract  rLmEsns  between  mm  and  the  leflbr,  al- 
though the  privity  of  filiate  is  gone  by  the  n^cgtmcMt,  and 
he  malt  bcthargeab"e  durin  t  ha  life  ;  but  after  hij death, 
the  privity  of  contract  is  ltkcwlfc  determined.  3  Rt{>.  14, 
34.  Although  a  leflee  make  an  njjguirttiit  over  of  his 
term,  j  et  debt  lies  again II  him  by  the  leflfor  or  hil  heif  ; 
(not  having  accepted  rem  from  the  ajf'gnte ;)  but  where 
a  le/Tee  <:J>gns  his  term,  and  the  leflbr  his  reverikm, 
the  privity  i&  determined,  and  ddt  doih  not  lie  for  the  re- 


verfioner  agsinfl:  the  firft  Jeil'ee.  3&nr  tf  t*  Vide  fi&htt 
v.  Dorwcr.  1  Sbv.  191. 

A  man  made  a  leafe,  provided  that  the  leflcc  or  U;  -  - 
Jtgm  lltould  not  alien  the  premises  without  licence  of  the 
Jcflbr,  who  after  gave  licence  to  the  JetTee  to  alien  j 
by  this  the  Jeftec  or  his  affigns  may  alien  in  btjvutum,  4 
Hip.  119. 

Adjudged,  that  fame  things  in  refpeel  of  their  nature 
arc  not  alfignable,  or  *o  be  granted  over ;  as  for  inrtanc--, 
if  the  douce  in  tail  holdeth  of  the  donor  by  fealty,  he  can* 
not  afljgn  it  over  to  another,  becaufe  feahyi%  incident  to, 
and  in  k- parable  from,  the  reverfion  ;  fo  if  the  fmnJer  of 
v  college  grant  foundation,  though  it  be  to  the  king, 
the  grant  is  void,becaufe  it  is  infeparable  from  hi  1  blood, 
j  1  Rep,  bp.  A,  in  Mag  Jab*  College**  cafe. 

Several  things  arc  aliignable  by  acts  of  parliament^ 
which  feem  not  arguable  in  their  own  nature;  as  pro- 
mi  Aory  notes  and  bilTs  of  exchange  by  flat.  3^4  Ann. 
e.  9  ;  bail-bonds  by  the  Ihcriif,  by  4  &  j  Ann,  e.  16  ;  a 
judge's  certiftuate  for  taking  and  profecuiing  a  felon  to 
c«nviclionT  by  loCa*  1 1  IV.  3.  c.  13  ;  a  bankrupt's  effecls 
by  the  feveraj  Jtatutes  of  bankruptcy. 

A  leafe  was  made  for  years  of  lands,  excepting  the 
woods ;  the  leflbr  grant*  the  trees  to  the  leflee,  and  he 
aQigns  the  land  over  to  another  ;  the  trees  do  not  pafj 
by  thU  alignment  to  the  alUgncc*  GoldjZ.  188. 
.  Where  tenant  fur  years  aJFgm  his  eftjtc,  no  confidera* 
tion  is  neceflary  ;  for  the  tenant  being  fuhjeel  to  pay- 
ment of  rent,  C5r.  is  futhcicnt  :o  veil  an  eftatc  in  the  af- 
fignec; :  in  other  cafes  fome  confideradon  muft  be  paid. 
1  />/../.  263.  The  words  required  in  ailignmems  are, 
grantt  o$£n  and  Jet  over  \  which  may-amount  to  a  grant, 
feoffment,  leafe,  relcafe,  confinnation,  tfe.  t  In/?-  301. 
In  theft  deeds  the  aiflrgnor  is  to  covenant  to  Are  harm- 
lefi  from  former  grants,  &fe.  That  he  is  owner  of  the 
land,  and  hath  power  to  ttffigfl  ;  thai  die  aulgnec  ihall 
quietly  enjoy,  and  to  make  further  afTiirance  ;  and  the 
affignee  covenants  to  pay  the  rent,  and  perform  the 
covenants,  £jV. 


FoRAr  of  an  Assign  u  en  t  of  a  Bokij. 


TO  all  n  - 
Whereas  , 
trtifi$Mf  Itenring  d 


flit  Brhifh  money  t&  him  in  hand  paid  />J  E.  F.  ^ 
teift  whereof  the  faid  C.  D.  tktb  btveiy  aektivin 
/aid  C.  D.  Hath  eifjtgiied  and fel  c  ;■(■?-,  and  by 

j  btad  cf  wltvatn>nt 
I  and  alt  bis  right  1 

iht  /aid  C.  D./« 

eonjiinted  and  up, 

eonjliidij  and  app 

niinijirAtofs^  hu  tft 

toetwi(tJoT  bin*  ^ 

flf  b/'i  txuxtors  m* 


tettag  ; 

..i'  .-./J.l' 
f«w  re- 
1  on  the 
he  /aid 


verr  unto  the  fa  id  E.  V.  ihr 


'/ft,  the  faid 


fuid  Ti 


:iud 


ASSIGNMENT. 


ASSISE. 


*ft $ni  btntjit  of  tbt/aii  fi,  l7.  hh  etfititftfa  ad;n'tdjsfa- 
nrt  and  afgHT,  ti  a/It,  trattih,  dtmand,  and  rtctiie  $ tht 
fail  A.  ELft/i  foirr,  txf&t&i  and  ndnhr/ff. iters, 
it  t  i*  fht  {kid  hand;  and  M  tin- fay  meat  thewef,  be  the 

04  ft.  % :  ba  bmdmmri  and  «;vti*ijlrotmt  to /$te 

fSgt  and  rvCBWtr  rh;  fa  vr  ;  rttf//  0«  payment  fW:^'  fa  dt  liter 

ut  and  court  the  [aid  M  «w/W**  /*0f*«ri  rAtafit  and 


/riid  C  D.         foray  fl'J^tJ        affirm.  And  fi<? 
CD.        rtvtnaia  wfti  /^v  j'tiii  E.  P.  //w  iktjiiid 
C,  D.  i'.TfA  »sf  received,  w)r  tud/  receive  the  /aid  merrey  dur 
wr  the /aid  fond*  or  49-  pnit  r!.sicef }  mitlttr  fhnU  «*  cw'// 
<  JL'o/T  (5r  difcftargt  t  he  fa/at,  n  m$  p»rt  ibay*f\  but 
{&■*  asfj^  tf/7tfT^  B^'ffA'  iaivfti  fAoTfcditt*>  yw  rWiwpf 
y'j  £r  r£r  /wW  E,  P.fawng  the  fdtdQ.  D.  I  nnUff,  «f 
tutd  jr*xt  9*f  cojh  that  taaj  happ.'a  ro  thi.yhy ,  In 

witncfc,  Efe 

ASSIMULARE,  To  put  highways  together:  it  is 
mentioned  in  Leg,  Hen.  1 .  r.  ft. 

A  SSI  S  A  CAu£flE,  TbU  word  flgnifir?  to  be  no n- 
fttked ;  as  when  there  is  inch  a  plain  and  legal  infufR- 
ciency  in  a  /nil,  tlirjc  the  compkiinanr  can  -jrocced 
no  further  on  it,  I'Uta*  It&.  4,  e>  15  :  Hraitca,  lib.  2. 

.      :-\  CADLV  IN  JURAT  AM,  h  where  a 
in  con  fro  verfy  is  fo  doubt  f el  #  that  ic  malt  rtcccfihrily  be 
tried  by  a  jury.  /VWa,  A/>.  4.  e.  15  :  See  poft  Attaint* 

ASS  15 A  CQNTINUANDA,  A  writ  di reded  10  rhe 
jnitiecs  ofajfijt  /or  the  continuation  of  a  caufc,  a  hen  cer- 
tain records  Pledged  cannot  be  produced  tn  time  by  the 
parry  that  has  occasion  to  ufe  them,  fag.  Otig.  117. 

iSISA  PROROGANDA,  Js  a  writ  deeded  to  the 
juftices  aligned  to  take  for  the  flay  of  proceed- 

ings, by  reafon  of  the  party's  being  employed  in  the 
king's  bufmeft.  Re*.  Or*g.  208. 

ASSISE,  Fr.  A£h.\  According  to  our  ancient  books  is 
defined  to  be  an  anrjiibiy  of  knights ,  and  other  fubftan- 
tial  men,  «  tth  the  Jultice,  \\\  a  certain  phice,  and  at  a 
certain  lime  appointed.  Cttjlmtt.  Xormand,  rtp.24.  This 
word  is  properly  derived  from  the  Latin  verb  njfuh<i%  10  fu 
together  ;  and  is  alfo  taken  for  the  court,  place  jor  time, 
when  and  where  the  writs  rnd  proccftciof  afll  fe  arc  handled 
or  taken.  And  in  this  fignirication  flflife  is  general  j  as 
when  the  jufticcs  go  thetr  lever  at  circuits  tvirli  com  million 
to  take  alt  alfifesj  or  fpecial,  where  a  fpecial  commiflion 
ii  grrrnred  to  certain  perfons  (formerly  oftentimes  done) 
for  taking  an  aflife  upon  one  or  two  difl'cifins  only, 
Brarl.  Ub.  3. 

Concerning  the  general  affife,  all  the  counties  of  Eng- 
/Ware  divided  into  fix  circuits  ;  and  two  judges  arc  af- 
Agned  by  the  king's  commit  on  to  every  circuit,  who 
hold  their  affiles  twice  a  year  in  every  county  ;  (except, 
Middit/nXj  where  the  king's  courts  of  record  do  fit,  and 
where  his  courts  for  his  counties  paUt'ttic  arc  held  ;)  and 
thefe  judges  have  Jtve  feveral  commimons. 

1.  Of  flyer  aad  terming  direfted  to  them  and  many 
other  gentlemen  of  the  county,  by  which  they  are  em- 
powered to  try  treafons,  felonies,  &t.  and  this  is  the 
laigeft  commiflion  they  have. 

z  ■  Of  gaddeiitrtrj  .  directed  (o  the  judges  and  the  clerk 
c  f  aflife  affociate,  which  gives  them  power  to  try  every 
prtfoncr  in  the  gaol  committed  for  any  offence  whatsoever, 


but  none  but  prifoners  in  the  ganl ;  fo  that  one  way  or 
other  they  rid  the  gaol  ol  ill  the  prifoGeriiu  it. 

3.  Ofajftft,  directed  to  thcmfelvcs  only,  and  the  efffje 
of  afiifc,  to  take  alfires,  and  do  right  upon  writs  of  alii  fa 
brought  befoie  them  by  inch  as  are  wror.f  f^lly  thru  it  out 
of  their  hmds  and  pofi'tflions  ;  whkh  writs  were  hercto- 
frjr  fierjutnt,  but  now  men's  pofleftbns  are  Jo  oner  re- 
covered by  ejectments,  £9"r. 

4.  Of priust  d  i  reded  cat  he  judges  and  clerk  oT  a  f- 
flfe,  by  which  civil  caafca  grown  to  iffuc  in  the  coons 
above,  «re  tried  in  the  wca.ti<tn  by  a  jury  of  twelve  men 
of  the  county  where  the  caufe  of  action  srifes  j  and  on  re- 
turn of  the  verdict  of  rhe  jury  to  the  court  above,  the 
judges  there  give  judgment. 

Thefe  canfes  by  th=  courfe  of  the  courts  are  ufjal- 
fy  appointed  to  be  tried  ai  ff'ejltnin/ft}:  io  feme  Eajhr 
or  Mi*:hnf!rr.ni  Term,  by  a  jury  returned  from  the  county 
wherein  the  caufc  of  action  arifes  ;  but  with  thii  provifo, 
ni/tpr'nu,  Jtxl'ft  hi/ore  the  day  prefixed,  the  judges  of  af- 
file come  into  the  county  in  qucftion. — This  they  are 
fure  to  do  in  the  preceding  vacation. 

5.  A  amttrjftot  if  the  /v.«\r.  in  every  county  of  the  cir- 
cuiis  ;  and  at!  juftices  of  the  peace  of  the  county  are  bound 
to  be  pre! en t  ar  the  aitifes  ;  and  llitrritrs  are  alfo  to  give 
their  attendance  on  the  judges,  or  they  fhatJ  be  fined. 


■  cid 


the  city  of  Ltndw  and  county  of  WdJltftXi 


the  Ohi  Ha-, 


1  the 


fu  In 


.  S.  If 

dj„- urn 


The 


force  of  a  commiflion,  and  do  not 
1,  it  is  determined.  4  1 1 265. 
ution  of  the  jull ices  of  aJufe  was  begun  by 
»h  famewhat  different  from  what  they  now 
are 5  and  by  Magna  Cbarta  jufticCj  fhall  be  fcttt  through 
every  county  once  a  year,  who,  with  the  knights  of 
the  refpedive  (hires,  mall  take  aflsfes  of  novel  difTcifin, 
Esfc.  in  their  proper  {hires,  and  what  cannot  be  determined 
there  fhall  be  ended  by  them  in  fomc  other  olace  in  thtir 
circuit  j  and  if  it  be  too  difficult  for  them,  it  mall  be  rc- 
ferred  tp  th*  jufliccs  of  the  bench,  there  to  be  ended. 
9  Htn.  3.  ti. 

There  are  fevcral  Matutes  as  to  holding  the  affiles  at 
particular  places  in  certain  counties. 

ASS1SL  is  likewife  ufed  for  a /wy,  where  aAlfes  of  no- 
vel diflcifin  arc  tried  ;  the  panels  of  aflifes  lhall  be  arrayed, 
and  a  copy  indented  delivered  by  the  fherifT,  Wr.  to  the 
plain tifti  and  defendants  fiK  days  before  the  fefiiens,  tsTr+ 
if  demanded,  on  pain  of  40  A  by  llau  6  H<tt*  6.  cpp.  a. 
And  aflife,  is  taken  for  a  writ  for  recovery  ofpoflcffioii  of 
things  immoveable,  whereof  any  one  and  his  anceJtors 
have  been  dilfeifed.  Likcwife,  in  another  fenfc,  it  fignifies 
an  Qrdbtaucit  or  Aatuce  as  JjfifaPar.it  a  Csrvifir.  Reg.  Grig* 
279. 

ASSISE  OF  NOVEL  DISSEISIN,  JJifa  dy, 
Jii^irje.J  See  Di/frijta. 

An  alliic  of  ntvtt  dijfiiftn  is  a  remedy  maxim}  f eft inum^ 
for  the  recovery  of  lands  or  tenement,  of  which  the  party 
was  difleifed.  2  Inji.  410,  And  k  is  called  wnwJ  djjfctjfot 
becaufc  the  jull  ices  in  eyrie  went  their  circuits  from  feven 
years  to  feven  years  j  and  no  affife  iv*s  aJlovvcd  before 

them 


ASS 


ISE. 


them,  wluch  commencrd  before  the  laft  Circuit;  which 
was  called  an  air!  it  a  (life  ;  and  that  which  was  upon 
rt  dtffeifin  fince  the  tall  circuit,  an  affife  of  novel  dijl'ftn, 
Co.  L-.t.  !  5  3  if. 

An  affife  is  called  fefiinum  rcnteditm.  I.  Becaufe  the 
tenant  (bail I  not  be  cfToinrd.  2.  Shall  not  call  a  pro- 
tection. %.  Shall  not  pray  in  aid  of  the  king.  4.  Shall 
not  vouch  any  (Irangcr,  except  he  be  prefent,  and  will 
enter  prefently  into  warranty  ;  lb  of  receipt.  5.  The 
parol  (hall  not  demur  for  the  nonage  of  the  p'aintiH  or 
defendant.  8  Co.  5c  :  Booth  262. 

[(  ii  1  where  tenant  in  fee- Ample,  fee-tail,  or  for  term 
of  life,  is  put  out  and  dififeifed  of  his  lands,  or  tenements, 
rrnts,  common  of  pallure,  common  way,  or  of  an  office, 
toll,  Clanv.  tilf.  ic:  Rrg.  Orig.  197:  Affife  mull 
be  of  an  actual  freehold  in  lands,  &c.  and  not  a  freehold 
in  law  :  it  lieth  of  common  of  pnlture,  Where  the  com- 
moner hath  a  freehold  in  it,  and  the  lorJ  or  other  perfons 
feed  it  fo  hard,  that  all  the  grafs  i^  cat  up;  but  then  the 
plaintiff  mud  count  and  fet  forth  how  long  the  land  was 
fedrand  alledgr  per  quod \'iof:euu;n f;.nm  iiiiiem  ami/it,  CsV. 
9  Rep.  1 13.  One  may  have  an  affife  of  land  and  rent,  or 
of  fcveral  rents,  and  offices  and  profits  in  his  foil,  all  in 
one  writ:  and  if  i:  be  of  a  rent-chirg.',  or  rent-feck,  it 
ill  ill  be  general  ./e  HI.  00  (tnntuntc  In  fuch  a  place,  and  all 
the  lands  and  tenements  of  the  tenants  charged  ought  10 
be  named  in  the  writ;  but  in  aflife  for  rent  fervice  it  is 
otherwife.  Dyrr  31.  An  aflife  may  be  brought  for  au  office 
held  for  life  ;  but  then  it  mufl  be  tn  office  of  profit, 
not  of  charge  only  :  of  the  toll  cf  a  mil!,  or  market,  af- 
fife lieth  ;  though  itmay  not  be  brought  of  lust  to  a  mill. 
46,  47. 

An  aflife  was  brought  of  the  office  of  a  filazsr  of  the 
court  of  Common  Plea?,  and  the  demandant  counted  tie 
libera  teucmmic.  and  alledged  feifin,  by  taking  money  for 
a  capias,  and  the pji  was  put  in  ;  tew  where  the  officer 
fate.  D  er  1 14. 

An  affife  lieth  of  the  office  of  reg'fia  of  the  admiralty, 
and  the  demandant  laid  a  prescription  to  it,  viz.  quod  qui - 
iibtt htijiifmoiU  perfona,  who  Ihould  be  named  by  rheadmi- 
ral,  fliotld  be  regifter  of  the  admiralty  for  life.  Dyer  153. 

h  lieth  of  offices  of  toward,  park  keeper,  and  k'tper 
of  chafes,  noearfener,  iSc.  but  thefe  arc  not  at  common 
jaw  ;  but  by  the  statute  of  Wef.  z.  c.  25.  becaufe  they  ..re 
of  profits  to  be  taken  in  nVeno folo :  it  likewifc.  lieth  cf  all 
other  offices  and  bailiwicks  in  Ice.  8  Rep.  47. 

In  an  affife  of  a  «-d'  rjier,  it  ought  to  be  (hewed  what 
profits  belong  to  it;  but  it  is  othcrwife  of  an  ancient  of- 
fice, becaufe  it  is  pre'.umed,  that  the  profit  thereof  is  fuf- 
ficicntly  known.  8  Rrp.  4.5,  49. 

Tenants  in  common  (hall  each  have  a  fevenl  affife  for  his 
moiety,  or  part,  becaufe  they  are  felled  byJiif&iU  tiltei  ; 
but  ticenty  joivtcnants  (hall  have  but  one  ailile  in  all  thejr 
names,  becaufe  they  have  but  one  till* ;  fd  if  there 
are  three  join  tenants,  and  one  of  them  releafe'di  all  his 
right  to  one  of  his  companions,  and  then  the  other  two 
are  dificiled  of  the  whole,  they  fhall  have  but  one  affife 
in  both  their  names,  for  the  two  parts,  becaufe  th?y  had 
a  joint  title  to  it  at  the  lime  of  the  difTeifin,  and  he  to 
whom  the  rcleafe  was  given  (hall  have  an  affife  in  his  own 
name,  tecaufc  of  that  part  he  is  tenant  In  common.  Co.  Lit. 
196. 

if  Icfice  for  years,  or  tenant  at  will,  b?  ouikd.  the  lcf- 
<br,  or  he  in  remainder,  may 'have  affife,  becaufe  the  frce- 
Vol.  L 


hold  was  in  him  at  the  time  of  the  difTeifin.  Kel.  109. 
Affife  lies  for  tithes,  by  Hat.  J*  i&w.  8.  c.  7 :  Go.  E/.:z. 
559.  Uur  not  for  an  annuity,  penlion,  In  fomc 

cales  an  affife  will  lie.  where  ejectment  will  not.  Eject- 
ment will  not  1»  dr  pifar.d,  by  rcalon  the  (heriff  cannot 
deliver  pofieffion  of  it;  but  an  aflize  will  lie  for  it,  a<  it 
may  be  viewed  by  the  recognitors.  Cro  Car,  534.  Af- 
file will  fometimes  lie  where  trefpafs  vj  tj"  armii  dcth  not. 
Fid.  8  Rep.  47  :  1  Nelf.  AW.  ijb. 

By  Magna  Charta,  9  Hem  3.  cap.  12,  aji/ts  of novel ,'f. 
feifin,  Uc.  lhall  be  taken  in  the  proper  counties,  by  the 
king's  juflices:  and  for  eflovers  of  wood,  profit  taken  in 
woods,  corn  to  be  received  yearly  in  a  certain  place  ;  and 
for  toll,  tonnage,  &c.  and  of  offices  in  fee,  an  affife  fhall 
be  ;  alfo  for  common  of  turbary,  and  of  fifhing,  appen- 
dant to  freehold,  &e. 

In  an  affife,  the  plaintiff  mufl  prove  his  title,  then  his 
feifin  3nd  difTeifin  :  but  feiiin  of  part  of  a  rent  is  fufficient 
to  have  affife  of  the  whole  ;  and  if  a  man  who  hath  title 
to  enter  fet  his  foot  upon  the  land  and  is  ousted,  that  is  a 
fufficient  feifin. 

As  the  writ  of  affife  reflores  the  party  to  the  actual 
feifin  of  his  freehold,  for  fo  are  the  words  of  the  writ, 
viz.  facial  tenemutum  Mud  feiftri,  ZJc.  confequently  the 
party  that  brings  the  writ  mull  found  it  upon  an  actual 
feifin,  which  he  has  been  devefled  of.  for  otherwife  this 
remedy  is  not  commcnl'uratc  to  his  cafe.  See  2  Rol. 
Mr.  463. 

Therefore  if  there  be  lord  and  tenant  by  rcnt-fervice, 
and  t he  lord  grants  the  fervices  to  another,  and  the  tenant 
attorns  by  a  penny,  this  being  given  by  way  of  attorn- 
ment, is  not  fufficient  feifin  to  ground  an  affife  on  ;  feus 
if  the  penny  had  been  given  by  way  of fdfin  of  the  rent. 
Lit. f  ft.  565  :  Co.  Lit  315:  4  Co  9  :  10D.  1  27. 

The  first  procef,  in  this  action  is  an  original  writ  iiTucd 
out  of  chancery,  directed  to  the  flicrift",  commanding  him 
to  return  a  jury,  who  are  called  the  recognitors  of  the 
affife.  An  affife  is  to  be  arraigned  on  the  day  the  writ  is 
returnable  on  which  day  the  defendant  is  to  count,  and 
the  tenant  is  to  appear  and  plead  inflantly.  Style  Reg.  88* 

If  in  an  affife  no  tenant  of  the  freehold  be  mentioned, 
the  defendant  may  plead  it ;  and  where  one  defendant 
pleads,  no  tenant  of  the  freehold  named  in  the  writ;  if 
this  is  found,  the  writ  fhall  abate  quoad  all.  D,T20j. 

On  fuch  a  plea  of  the  defendant,  the  plair.tifi  f.iys  that 
he  hath  made  a  feoffment  to  pcrfnns  unknown,  and  he 
himfelf  hath  continually  taken  the  profits;  if  then  they 
ere  at  ifTue  upon  the  taking  the  profits,  3nd  it  be  found 
againfl  the  defendant,  it  fhall  not  be  inquired  of  the  points 
of  the  affife,  for  the  diifeifin  is  acknowledged,  1  Danv..il". 
584.  And  if  the  deed  of  the  anceflor  of  the  plaintiff  be 
plrzded  in  bar,  and  this  is  denied,  and  found  for  the 
plaintiff;  the  aflife  fhall  not  inquire  of  the  points  of  the 
writ,  but  only  of  the  damages.  Ibid*  585. 

In  this  fuit,  if  the  defendant  fail  to  make  good  theex- 
ccptirn  which  he  pleads,  he  lhall  be  adjudged  a  difTeifor, 
without  taking  the  aflize;  and  (hall  pay  the  plaintiff 
double  damages,  and  b?  impi'ifoncd  a  year.  Stat.  1 3  Ed.  1 . 
cap.  25.  In  alnfe  the  tenant  pleads  in  bar,  and  the  plain- 
tiff makes  title,  but  the  tenant  doth  neither  anfwer  ncr 
traverfe  the  title;  in  this  cafe  the  affife  (hall  be  awarded 
at  l  arge.  Cro.  FJiz.  550.  And  if  any  other  tiilc  is  found 
fur  tae  plaintiff,  he  (hall  recover.  fi>o.  JJJi,  ztfi.  If  a 
tenant  pleads  in  abatement  in  an  affile,  he  niu;l  at  the 
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fame  time  plead  over  in  bar;  and  no  imparlance  (hall 
be  at' owed,  without  good  caufe  :  and  where  there  arc 
fever  d  defendants,  and  any  of  them  do. not  appear  the 
rlrft  day,  the  affile  (hall  be  taken  rcainfl  them  by  default. 

If  affile  be  brought  againf!  a  leffee,  he  may  not  plead 
e$f*  iwwj  for  that  is  the  form  of  the  pica  in  bar  for 
tenant  of  the  freehold :  he  ought  to  plead  (he  fpecial 
matter,  his  leafe,  the  reverlion  in  the  plaintiff,  and 
that  he  is  poflcfled,  and  fo  in  without  wrong.  Jtnk* 
Cr>it,  142.  An  atfife  is  to  he  fir  [I  arraigned,  and  thr 
pLiniiH  "s  counfel  prays  the  court  that  the  defendant  may 
be  called;  whereupon  he  is  called  ;  and  if  the  defendant 
appears,  then  his  fcmnJVl  dt-nund  v  of"  the  writ  oi  afFifc, 
and  the  return  of  it:  winch  is  granted;  and  then  he 
prays  leave  to  imparl  to  a  Ihort  time  after,  and  the  jury 
is  adjourned  to  thai  day  1  at  the  day  given  by  the  court, 
the  defendant  is  again  called,  and  upon  his  appearance, 
he  pleads  to  the  adile  :  and  upon  this  an  ilfue  is  joined 
between  the  pa  rites,  a&d  the  jurors  are  fworn  to  try  the 
iflue,  the  counfel  proceeding  to  give  thtrm  their  evidence  : 
after  the  trial  the  court  give*  judgment,  and  the  plaintilf 
recovering  is  to  have  wrk  of  fyjin,  1  Lill.  Abr.  toj, 
106. 

1  hejurors  tKat  arc  to  try  the  >igfc  are  to  view  the  thing 
in  demand :  by  writ  of  ajjift  the  iheriff"  is  commanded, 
SfycJ/ndat  rfvsdtt'hn  litem  y  legah  j  fxminrt  de  tyieitttfa, 
Esfo  Ftdtre  ttv.anentnm  ilhdt  2?  mminet  e#*m  imbrwiari, 
i$  quit/  fuifitataictU  tot  ftr  fatten  fitmrnmittotet,  qtrnd  fint 
cir^m  iii/rit!ariist  &c  pareti  milt f exert  rtt«gnitiwem,  ts'e. 

Hy  fffyShm,  2.  tap.  at,  A  certificate  of  aflife  is  given, 
which  is  a  writ  for  the  party  grieved,  by  a  verdict  or 
judgment  given  again  it  him  in  an  aflife,  when  he  had 
fomcthing  to  plead,  as  a  record  or  reieafe,  which  could 
not  have  been  pleaded  by  his  bailiff  1  or  when  the  aflife 
was  taken  againil  him felf  by  default,  to  have  the  deed 
tried,  and  the  record  brought  in  before  the juilices,  and 
the  former  juiy  fummoncd  to  appear  before  them  at  a 
certain  d*Ty  and  place,  for  a  further  examination  and  trial 
of  the  matter.  See  Booth  215,  387  :  4  &♦  4  b  2  fnjf.  zG  : 
F.  N.  B.  1S1  1  3  Comm.  3S  j. 

The  plaint  need  not  be  fo  certain  in  njifr  as  in  other 
writs  ;  the  judgment  being  to  recover  pit  Lifum  re^nito- 
rum  1  and  if  the  plaint  be  but  fo  certain  as  that  the  recog- 
rkors  may  put  the  demandant  into  po/Tehlon,  it  is  fuffi- 
cienr.  Dyer  84* 

To  prevent  frequent  and  vexatious  diffcifms,  it  is  cn- 
icled  by  the  ftatute  of  Mcrltn,  toHen.Wl.  r.  3,  that 
if  a  per  ion  di /failed  recover  feifin  of  the  land  again,  by 
sfitfc  of  wvcl  dijiijut,  and  be  again  difleifed  of  the  fame 
tenements  by  the  fame  diffeifor,  he  fliall  hive  2  writ  of 
rc-dijfci/ut;  and,  if  he  recover  therein,  the  re-d'-jftifw  ihaJI 
be  imprifoned  ;  :>nj,  by  the  tiatute  of  Marlbtrgt  52  Hw. 
III.  t.  8,  fhaJJ  alfo  pay  a  fine  to  the  king:  to  which  the 
Hat.  IPtjlm.  2.  (13  i£,  J*)  c.  16,  hath  fuperadded  double 
damages  to  the  party  aggrieved.  In  like  manner  by  the 
fame  ftatute  of  Ma  ton,  when  any  lands  or  tenements  are 
recovered  by  aflife  of  tnwt  faita/ler,  or  other  jury,  or 
any  judgment  of  the  court,  if  the  party  be  afterwards 
dbTeifed  by  the  fame  pcrfon  again  ft  whom  judgment  was 
obtained,  be  (hall  have  a  writ  of  fop  dffifi*,  againil  him; 
which  fubjecls  the  f*fi~di$tifor  to  the  fame  penalties  as 
3  rr-aiftsjhr.  The  realon  of  all  which,  as  given  by  Sir 
jfjdwarj  Cch,  (3  fvfl.  83,  84,)  is  becaufe  fuch  proceed* 


ing  is  a  contempt  of  the  king**  court,  and  in  dcfpiteof 
the  law*  3  Comm.  1 b8  ;  Sec  Reg.  Qri$.  *oS  :  F.  N.  J?.  1 90: 
Co.  Lit.  154:  2  hji.  dm.  on  flat.  W.  t\  Nov  Nat* 
B*  417,  4ZO. 

For  proceeding*  in  writ  of  ajftfe  *f  novel  differ;.*,  ice 
Pkwd,  41 1,  412 

T  he  court  of  Common  P/rat  or  King's  Bench  may  hold 
plea  of  afft.t  of  land  in  the  county  of  M.il.Htfx.  by  writ 
out  of  Cbamt&y.  1  UU.  Abr.  iOj,  And  in  cities  and 
corporations  an  /ijfifr  of' frcjh  fatt  lies  for  recovery  of 
pofleflion  of  lands,  within  forty  days  after  the  Aijfdjint 
as  the  ordinary  ojjifc  in  the  county.  F.  N.  B,  7. 

ASSISE  MOR.T  D' \N CKS'I  OR,  Afifa  mwfh 
anftrrjfifii.]  \s  a  writ  that  lay  tvheie  a  man's  father, 
mother,  brother,  filler,  uncle,  aunt,  &?V,  died  feifed  of 
lands,  tencmenii,  rents,  that  were  held  in  fee,  and 
after  their  death  a  llr^nger  abated.  &jf.  One.  z2j.  It  is 
good  as  well  again  ft  the  abator,  as  any  other  in  poffcilion 
of  the  land  ;  but  it  lies  not  again  J  t  brothers  or  Mera,  Sec. 
where  there  is  privity  of  blood  hetaeen  the  pcrfon  pro- 
^cuting  and  them,  C*.  Lit.  142.  And  it  moll  be  brought 
within  the  time  limited  by  the  ftstute  of  Limitation*, 
[50  years,  3  Comm.  189,]  or  the  right  may  be  loft  by 
negligence. 

If  tenant  by  the  cortefy  alien  Ms  wife's  inheritance, 
and  dieth,  the  heir  of  the  wife  fhal]  have  an  ajifc  vf  *mt 
tfaucefhr,  if  he  have  not  afict*  by  defcent  from  the  te- 
nant by  the  curttfy  ;  and  the  fame  lhali  be  as  well  where 
the  wife  was  nut  feifed  of  land  the  day  af  her  death, 
as  where  ILe  was  feifrd  thereof.  Ntn-  Nat.  E> ,  .\ 
warden  of  a  college,  .  ilia  1 1  have  of  mort  J' atics/ltr 
of  rent  where  his  predeceiTor  was  ieifed.  And  a  man 
may  have  ajfije  vf  men  tPanctJisr  of  rents,  again  ft  levcral 
pcrfon s  in  Several  counties ;  having  in  the  end  of  the 
writ  fever  a  I  furnnions  againlt  the  tenants:  and  the  pro- 
ctfs  in  this  writ,  is  fummons  again  ft  the  parry  \  and  if  he 
makes  default  at  the  day  of  the  fjjtfe  returned,  then  the 
plaintiff  ought  to  fue  outa  re-fummons ;  and  if  he  makes 
default  again,  the  cjfifc  lball  be  taken,  i&c.  B*o.  sljfif.  8«4 
In  a  Ti;i>ri  d'ante/Ier,  if  the  tenant  fays,  the  plutntifF  is 
not  next  heir,  and  this  is  found  againit  him,  the  points 
of  the  writ  lhali  be  inquired  of:  and  in  this  cafe,  the 
ttjjift  may  find,  that  though  the  plaintiff  be  the  next  heir, 
yet  he  is  not  next  heir  as  to  this  land  ;  for  this  is  in 
regard  of  their  inquiry  at  large.  Br.  Mm  d*An?  47  : 
1  Dan\>.  Ah*.  5  84.  damages  ih.tll  be  recovered  m  the 
ojjifc  '  mort  iV&m<Ji^r\  but  it  lieth  not  of  an  t  Hate-  rail, 
only  where  the  autrjfar  was  Ieifed  in  demefnc  as  of  fee* 
Bro.  A£if.  If  a  man  be  barred  in  ajjsjt  of  noitl  diffafiit, 
upon  Jhewing  a  difcenr,  or  other  fp^cial  matter,  he  may 
have  mort  Wattcr/tv,  or  writ  of  fur  &Jlijiftt  &c. 

4  Rep,  43. 

If  the  abatement  happened  on  the  death  of  one^  grand- 
father or  grandmother,  then  an  aflife  of  inert  d*&w:tjl<ir 
no  longer  lies,  but  a  writ  of  ajk,  or  dt  &  w>\  if  on  the 
death  of  the  great  grandfather,  or  great  grandmother, 
then  a  writ  of  Jefaj/t,  qt dt pntai/o  j  but  if  it  mounts  one 
degree  higher,  to  the  trfayL\  or  grandfather's  grand- 
father, or  if  the  abatement  happened  upon  the  death  of 
any  collateral  relation,  other  than  thofe  before  mention- 
ed, the  writ  is  called  a  writ  of  cvfnage*  or  de  twfmiguittte. 
Finch  L.  i66t  267.  And  the  fame  points  fhaU  be  inquir- 
ed of,  in  a2l  thefe  action*  mctfirei,  as  in  an  ahlfe  of  more 
d^anctfler,  they  being  of  the  very  fame  nature,  flat, 
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//?/«•  *•  (13  £.  I.)  r.  20;  though  they  differ  in  this 
poiat  of  form,  that  thefe  aucefrd  writs  (like  all  other 
writs  of  precipe)  cxprcfslv  aiTert  a  title  in  the  demand- 
ant, (  viz.  the  fcifin  of  the  anceftor  at  his  death,  and 
his  own  right  of  inheritance)  the  aflifc  aflerts  nothing 
diredtty,  but  only  prays  an  inquiry  whether  thole  points 
be  fo.  zh.jl.  3Q9.  There  is  alio  another  ■SGeftpe)  writ, 
denominated  a  nuper  obut,  to  cflablifh  an  equal  divifion 
of  the  land  in  qucltion,  where  on  the  death  of  an  an- 
cellor,  who  has  fcveral  heirs  or  co  heireffes,  one  enters 
and  holds  the  others  out  of  polTcilion.  F.N.B.  197: 
Finch.  L.  193:  Leg.  Qrig.  226  :  Kr:v  Xal  B> .  <  3 7 ,  8  : 
Booth  on  foul  Adieus.  But  a  man  is  not  allowed  to  have 
anyof  thefe  actions  anceftrcl  for  an  abatement,  confequenc 
on  the  death  of  any  collateral  relation,  beyond  the  4th  de 
grcc;  (HJr  on  F.N.  B.  221.)  though  in  the  lineal  afcent 
he  may  ptocecd  ad  infinitum.  {Fitzh.  Ai<> .  tit.  Cofinage  15.) 
3  Comm.  1 86. 

It  was  always  held  to  be  law,  that  where  lands  were 
devifabic  in  a  man's  lad  will  by  the  cultom  of  the  phce, 
there  ~n  aftfc  of  mort  d'ancefhi,  did  not  lie.  For,  where 
lands  were  fo  devifablc,  the  right  of  pofl'eflion  could  never 
be  determined  by  a  procels,  which  inquired  only  of  thefe 
two  points,  the  leiiin  of  the  antcilor,  auJ  the  hcirihip  of 
the  demandant.  And  hence  it  may  be  reafonable  to 
conclude,  thai  when  the  fhtute  of  wills,  32  Hen.  8.  c.  t, 
made  all  fbtiige  lands  dcvifable,  an  aflifc  of  mott d'ancefrtr 
could  no  longer  be  brought  of  lands  held  in  focagc.  See 
1  L  m  2^7  ;  and  that  now,  fince  the  ilat.  1 2  Car.  2.  c.  24, 
(which  converts  all  tenures,  a  few  only  excepted,  into 
free  and  common  focagc.)  no  afljfe  of  mart  d'ancefior  can 
be  brought  of  any  lands  in  the  kingdom  ;  but  that,  in 
in  cafe  of  abatements  rccourfe  mutl  be  properly  had  to 
the  writs  of  entry    3  Ccmm.  1X7. 

It  is  to  oc  obferved  moreover,  that  thefe  writs  are  now 
almod  obfolete,  being  in  a  great  meafure  fuperfeded  by 
the  action  of  ejcclmer.r.  which  anfwers  almolt  all  the 
purpofes  of  real  actions ;  except  in  fome  very  peculiar 
cafes. 

ASSISE  OF  DARREIN  PRESENTMEN  V.  See  tit. 

Darrein  Prefer.tmrnt. 

ASSJ  ?E  DE  UTRUM,  or  ajfifa  juti,  utnm.]    See  lit. 

Jurii  KfftNK. 

ASSISE  OF  THE  FOREST,  AJJif,  tie  ferefa.)  1$  a 
ftatutc  touching  orders  to  be  obferved  in  the  Icing's  forrft. 
Maaivood  35.  i  he  Itatu'e  of  view  of  frank  pledge,  anno 
18  Ed.  2,  is  alfo  callcu  the  aljifeof  the  kin* :  and  the  itatute 
of  bread  and  ale,  5  1  //.  3,  is  termed  the  apfe  of  bread  and 
ale.  And  thefe  are  fo  called,  becaufe  they  fet  down  and 
appoint  a  certain  meafure,  or  order,  in  the  things  they 
contain.  There  is  further  an  ajffe  9 '  nttfan r,  ajfifa  noiu- 
menti,  where  a  man  malteth  a  nufauce  to  the  freehold  of 
another,  to  redttfs  the  fame.  And  bcfidci  L'n tl, ton 's  di- 
vifion of  affiles,  there  are  others  mentioned  by  other 
writers,  viz.  aftife  at  large,  brought  by  an  infant  to  en 
quire  of  a  diffeifm,  and  whether  his  ance/?or  were  cf  full 
age,  good  memory,  Bfir  when  he  made  the  deed  pleaded, 
whereby  he  claims  his  rignt. 

JJpfe  in  point  of  affifc,  ajfifa  in  moJum  aj/ifar.']  Which  is 
when  the  tenant  a*  it  were  letting  foot  to  foot  with  the  de- 
mandant, without  any  thing  further,  pleads  directly  to 
the  writ,  no  wrong,  no  dilfeifin. 

A/fife  tut  of  the  point  of  ajjife,  is  when  the  tenant  piead- 
eth  fomcihing  by  exception  ;  as  a  foreign  rcleafe,  or 


foreign  matter  triable  in  a  foreign  county ;  which  mull  be 
tried  by  a  jury,  before  the  principal  caufe  can  proceed. 

Alfif*  r>gfjt  °f  lavages,  is  where  the  tenant  cnn(tC~ 
fcth  an  oufter,  and  referring  it  to  a  demurrer  in  law, 
whether  it  were  rightly  done  or  not,  is  adjudged  to  have 
done  wrong;  whereupon  the  demandant  Ihall  have  a  writ 
of  affifc  to  recover  damages.  Brad.  lib.  4:  F.  .V.  B.  105. 
Affife*  are  lilcewife  awarded  by  default  of  tenants,  &e. 
— Of  the  Grand  Aflife  fee  tit.  fury.— For  further  particu- 
lars relative  to  Affifc  in  general,  fee  Cm.  Dig.  and  ante 
tit.  Aflife. 

ASSISORS,  aJfifores."\  Sunt  qui  afpfas  eondunt  ant  taxa- 
tioncs  imponunt. — In  Scotland,  (according  to  Siene)  they 
are  the  fame  with  our  jurors  ;  and  their  oath  is  this  : 

We  Jhall  leilfuith  fay, 

Stud  na  fuith  conceal,  for  nothing  we  may, 

So  far  as  ive  are  charged  upon  this  affife, 

Be  [by]  God  himfdf,  and  he  [by]  cur  pa>t  of  paradsfe, 

And  at  ice  ittill  anfwer  to  (Jod,  n/s.i 

The  dreadful  day  of  dime. 

ASSISUS,  Rented  or  farmed  out  for  fuch  an  afT.fr,  or 
cer'.ain  affeffed  rent  in  money  or  proviftons.  Terra  ajfifa 
was  commonly  oppofed  to  terra  dominie  a  ;  this  Iall  being 
held  in  domain,  and  occupied  by  the  lord,  the  other  let 
out  to  inferior  tenants.  And  hence  comes  the  word  to 
atfefs  or  allot  the  proportion  and  rates  in  taxes  and  pay- 
ments by  ajfeffors. 

ASSITHMENT,  A  weregild  or  compenfation,  by  a 
pecuniary  mul&:  from  the  prepofui.m  ad,  and  the  Sax. 
fthet  'vice  :  quod -vice fupplicii  aJ  expiandum  delidumflvitur, 
Blount. 

ASSOCI  \TION,  aflydatic]  Is  a  writ  or  patent  fent  by 
the  king,  either  at  hi>  own  motion  or  at  the  lull  of  a  party 
plaintiff",  to  the  jufticcs  appointed  to  take  affiles,  or  of  oyer 
and  terminer,  isfc.  to  have  others  aJ/U i a ted 'unto  them.  And 
this  is  ufual  where  a  juflice  of  affifc  dies  ;  and  a  writ  is 
ifiued  to  the  ju  It  ices  alive  to  admit  the  perfon  affbeiated: 
alfo  where  ajurtice  is  difab!cd,  tfcu  U  practifed.  F.  N.B. 
185  :  Reg.  Orig.  201,  206,  223.  The  clerk  of  the  affile 
is  ulually  afTociate  of  courfe  ;  in  other  cafes,  fome  learned 
ferjeants  at  law  are  appointed.  It  huth  been  hoiden,  that 
an  affociation  after  another  aiTociaiion  allowed  and  admit- 
ted, doth  not  lie  ;  nor  are  the  jull ices  then  to  adroit  other 
aflb  Jati  >n  in  that  writ  afterwards,  fo  long  as  that  writ 
and  commiiiion  Hand  in  force.  Br.  *iflif.  3S6;  Mich.  \z 
H  6.  The  king  may  make  an  aflbciation  unto  the  fheritf 
upon  a  writ  of  rcdljfeijin,  as  well  as  upon  au*ife  of  mvrf 
dijfeifin.  Ni*w  Nat.  Br.  416,  4 1 7.  ftc  ante  tit.  AlTifc. 

AS^OCiATlOM  Or  PARLIAMENT,  In  the  reign 
of  king  WiUitm  Hi.  ti<c  Parliament  entered  into  a  lolcnin 
aiTociaiion  to  defend  his  majelly 's  perfon  and  government 
againtt  all  plots  and  confpiracics :  and  all  perfons  bearing 
offices  civil  or  military,  were  injoined  to  fubferibe  the 
aflbciation,  to  rtand  by  king  Wtmtmt  on  pain  of  forfei- 
tures and  penaltie:,  Src.  il.it.  7      8  W.  3.  tetp*  27. 

ASSOlLE,  ahfU^tre.]  To  deliver  from  excommunica- 
tion. Staundf.  PL  Cr.  72.  In  llat.  i  /y.4.  c.  10,  mention- 
ed being  made  of  K.  Ed.  3,  it  is  added,  whom  God 
ajjoil. 

ASSUMPSIT,  from  the  Lat.  JJfumo  ]  Is  taken  for  a  vo- 
luntary promile,  by  which  a  ms-n  atiumes  or  take*  upon 
him  to  perform  or  pay  any  thing  to  another :  it  compre- 
hends any  \ubil  pron.ile,  mace  upon  consociation,  a&d 
L  2  the 


ASSUMPSIT  I. 


tne  civilians  eiprnft  hdivcrfely,  nceordirg  to  the  nsture  of  | 
the  promik',  (jail  ing  it  fo men nies  parfwiif  fo  me  times  pre  l 
"      .  -t.or  etntfliinfftm,  &i\  Terms  d=  Ley*  An  aftion 
up  tin  tbe  cife  tenfpjimpfo  for  as  it  ijj  alio  cxpreffod,  an/m- 

)  is  an  actio  p  the  law  gives  the  party  injured  by  the  i 
breach  or  nun- performance  of  a  conrract  legally  entered 
into ;  it  is  founded  on  a  contrail  eithr.  tix$r*f*  or  inpUtd  \ 
by  law ;  and  gives  the  pnrrv  damages  in  proportion  10 
the  lof>  he  has  futiatfied  by  the  violation  of  the  contract, 
4^  9 it  Mxt  667. 

Here- is  is  to  be  confidercd, 

I  Jit  ^Itft  tflfts  an  a?Jt;trt  >/it  it  *r  it  no/  thefrrttptr  al?hn* 
IT.  0Mt  mrJt  ttvmrrjmt  nn<7fttmpjsi, 

III.  What  cwji Juration  is  fujficient. 

IV.  QftktprKt&iixgt* 

I.  In  ever}1  action  upon  nffjmpfit,  there  ought  to  be  a 
confideratton,  promife,  and  breach  of  promile.  1  Leon, 
405.  For 

The  taw*  ditUngu^tes  between  a  general  indebitatus 
t*jjkmjfti  and  a  /v.-Ar/  /ijfximpjiti  for  though  they  come 
tinder  the  Jcn01nin.1t ion  of  &8idti  on  the  tafry  and  the 
puty  is  to  be  recompenccd  in  damages  aJike  in  both,  yet 
t3i;  Int  feems  to  be  of  a  fupertor  nature,  and  will  lie  in 
no  cafe  but  whrre  d*bt  will  lie  j  but  for  a  particular 
undertaking,  or  collateral  promife  to  difchargc  the  debt 
or  duty  of  another,  a  fpecial  njfutnpju  mult  be  broyght. 
\  A"  -  "  Atr,  163 

ASha  tx  ibe  cqfc oq  affiiuipfit  lies,  for  not  making  a  gnod 
« irate  of  land  fold,  according  to  promife;  not  paying 
money  upr'n  a  bargain  and  fale,  according  to  agreement: 


Jac.  602.  So  on  a  balanced  account  between  two  partner* 
tho"  including  mmt  not  connected  with  the  partnermip. 
2  Ttrm        479,  483, 

But  if  tho  obligor  in  a  bond,  without  any  new  con  li- 
deration,  as  forbearance,  promt  ft?*  to  pay  che  mo- 
ney, an  nflumpfk  will  not  lie,  bur  the  obligee  jiiul!  Hill 
put-fug  his  remedy  by  aclioji  of  debt,  I  Ret.  Mr.  8: 
ArW//.  34 :  C*w»  £Z«s.  a 40  fecmi  cwtt  n. 

Where  a  mm  comcj  to  boy  gootk,  and  they  Bgrue  BtfcJ 
on  n  price  and  a  day  for  the  payment,  and  the  buyer 
take*  them  away,  an  tiffxjapjb  for  the  money  i*  the  pro* 
per  a£ion,  for  from*  will  not  lie  Cut  the  goods,  Lccaufi 
the  property  was  changed  by  a  lawful  bargain,  nnd  by 
that  bargain  the  buyer  was  to  convert  the  goodi  before 
the  money  was  doe.  i        Ah,  r6y. 

U  a  man  and  a  woman,  bdng  unmarried,  muiualty 
promife  to  marry  each  otSicr,  and  afterwards  the  man 
marries  another  woman,  by  which  he  renders  birrifelf  in- 
eapablc  of  performing  hii  contract,  an  ajitmp/it  lies,  in 
which  the  woman  (hall  recover  damage*.  CVir/ff  133. 

An  hff/f&ifufffj  njfiimpjfit  lies  for  money  by  cuftom  due 
for  fcavagej  adjudged  upon  a  fpecial  verdict,  by  which 
it  was  found,  that  thu  furn  demanded  was  due  by  culion>i 
but  that  there  was  no  cxprcfa  promife  to  pay  it  2  Lev* 

me  reccivci  my  rent,  under  pretence  of  title, 
l  may  have  an  ixiU&it&m  *Jfktnffo  sgisnil  him.  1  /WW. 

if  a  feme  folc  mum'-*  a  mat?,  Who  in  truth  is  married 
to  another  woman,  .md  he  makes  a  leafe  of  her  hods  and 
receives  the  renn,  !hc  ihajr  bring  an  inuttbtiafus  ajfujupjit 
ftgaiihit  him  *br  fo  much  mrn?y  received  to  her  uie^  ad- 


qttantam  v&iehit  the  Jaw  implies  a  promife  and  faiiifa&ion 
to  the  value. 

When  one  becomes  legally  indebsrd  to  another  for 
gnodi  Ibid,  the  law  implies  a  promife  that  he  will  pay 
t'dh  debt;  and  it'  ir  be  not  paio,  itiAthiinltir ajfvmpjit  Rfja. 
1  D/t/tv,  Ahr*  25.  And  indebitatus  ttjjttmfijfii.  lies  for  good* 
fjld  and  delivered  to  a  ftranger  a  I  tiaxifitimem  of  the  de- 
fendant. Ibid.  27,  Hut  on  ittiiehitiilui  ctjjttitspfn  far  goods 
fr.ldj  you  mufl  prove  a  price  agreed  on,  OThcwite  the 
action* will  not  lie;  though  this  il  helped  by  laying  a 
ijr>ii>it!iKi  wtt't,  with  the  titdt&U;  o]f*tapftt,  wherein  if  you 
f.ii!  in  proof  of  ihe  price  agreed  on,  you  may  recover  the 
value.  (PmA's  JSg&.£|6i 

](  J.  and  H.  having  dealings  with  each  oilier,  miikc 
up  their  accounts,  and  f$.  ia  found  in  arrcar,  and  pro- 
mifcs  to  pay  the  balance,  ail  oj/unijtfii  LU-s  tigoimL  him, 
on  hiftrtiul  t«ntp}tMjFtt;t  and  A.  need  not  bnng"  a  writ  of 
account.  Crtwjtt:.  6:j:  70.  S.  I*:  1  Rd.  AW,  j^S. 

P  :  1  RJ.  Rtp.  396  s  Bu!jh  zo3  :  Mwr  854. 

So  if  A*  givei  money,  or  delivers  goods  to  B.  to 
merchandize  therewith,  and  promifes  to  rend  rr  an  ac- 
count, itjfiimpfa  lies  on  this  ejepref*  promife,  ai  well  as 
account.  1  9. 

So  if  a  tenant,  being  in  arrcar  for  rent?,  fettles  an  ac- 
count of  arrears  with  his  landlord,  an  J  promifes  to  pay 
him  the  furn  in  which  he  U  found  in  arrear,  an  ftjjxmpjit 
lies  on  this  promife.  1  R?L  Ahr,  9:  Bro.  Atnmi  81  \ 
}Uijm,  iit  !  i         9tf  i  Vide  Styit  151,  2Hj  :  Cn. 


Where  aclion  is  brought  upon  at&troff,  if  the  pi  iintirF 
miJlakes  the  fum  agreed  upon,  be  failiin  his  aclion  1  but 
if  he  brings  it  upon  the ia  /.Try,  arifing  from  the 
debt,  there,  though  he  milbkes  the  fum,  he  fhall  recover. 
Atifyn  zg.  Every  comraft  made  between  parties,  implies 
a  mutuij  promife  for  performance:  and  yet  an  ail  ion 
ro-iy  be  brought  on  a  reciprocal  promife  by  one  again  it 
the  other,  although  he  who  brings  it  hath  not  performed 
on  hid  Jidc,  Djtt  30,  75.  When  an  njpuit>ftt  or  promife 
is  the  ground  of  the  action,  it  mull  be  prccrfdy  fet  forth. 
%  L*v-  319.  If  a  promife  be  mide  without  limitation  of 
time  for  it*  performance,  reafonable  time  (hall  be  allowed) 
if  there  be  an  immediate  confideration  for  it;  and  not 
time  during  lifj.  1  L-..L  Ahr.  it  2.  On  promife  to  deliver 
ti  rliing  fuch  a  day,,  the  party  is  bound  to  do  it  without 
re  que  it.  t  t^is^  284.  But  if  a  promife  be  to  do,  any 
thing  upon  requert,  the  requett  is  neccJ}'ar>'  to  indtle  the 
plaintiff  to  the  action,  oft  which  it  thall  a  rife,  j  Lev.  4S. 
1  ho'  in  everv  hiictttnius  iiffltmfjit,  'lis  allcdged  the  de^ 
fend.int  prormfsd  to  pay  oa  nyus/i  and  that  he  was  re- 
quffct?,  and  } fftijtd  payment,  yet  norecjueli  is  ever  prov- 
ed.   The  time  for  the  peiformancc  of  the  promt  ft;  being 


tpfetfj  and  tbe 
fume  3 


nt  t:^,rj■:^^^^^ 


pre- 


n  a  particular  cafe  where  a  thing 
ti  not  to  be  done,  until  rtfttjl*  Every  executory  eotf* 
trail,  and  debt  that  is  not  upon  rec  ord,  or  on  a  fpeOAtty, 
which  may  be  turned  into  damage,  imports  in  it  an  nf- 
Jimpjit  in  law,  and  one  may  have  debt  or  aeliun  on  tne 
cafe  upon  it  at  his  eletVton  ;  for  when  a  mm  doth  fetofe 
to  pay  money,  or  to  deliver  ^ny  thing,  he  thereby  prv- 
tnijttb  ;o  pay  or  deliver  it,  Pk&d*  j  20  ;  j  Cw.  9.^ 

ll  '.try 


ASSUMPSIT  ir. 


Every  contract  executory  implies  an  ajfaapfit  to  pay 
money  at  the  day  agreed,  or  immediately ,  if.no  time  be 
limited.  667, 

The  afttmfsfu  in  an  agreement  tiiat  wilt  be  binding  and 
give  action,  mull  be  complect  and  perfed,  and  duly  pur- 
fued  and  obferved  :  and  If  the  party  that  make*  the 
ftu.tfjfi,  and  he  to  whom  it  is  made,  agree  togciher,  and 
a  bond  is  given  and  taken  for  wKvl  u  prornif)  d  ;  by  this 
the  sijfutacfa  is  difcharged.  Alio  where  an  affimtpfit  is  to 
Hand  to  an  award,  if  the  award  made  be  void  ;  it  u ill  qjkfcg 
the  ajfnmpft  void.  /;>.  87 :  a  ttw*  <*.  233:  t  Um* 
1 70.  /WW,  t/stw;.  lies  by  a  ptybamtitrp  againjt  an  at- 
ternty,  for  fees  for  work  done  for  defendant  as  attorney. 

B  .'>  r:.-P.  20. 

/■■•  Brutus  njftvnpfii  lies  for  a  eufcmary  fits,  fuper  mar- 
ttm  ikmhii.  S'-o-zv.  Imkbiiatuj  a/fumpftt  lies  upoft  a 
peifona/  wntraft  for  a  fu  tn  in  grofs,  as  pr*  rebus  -veadi/ij  J 
per  Hdt  Ch.  J,  Sfew*.  36. 

Indebitatus  lies  for  y>cr  for  king  kmghtid.  Sbvvt.  7  3, 

Imlrbitatuj  ajfcxtfijit  lies  for  money  paid  by  nijtu&e,  on 
an  account  or  (fet&t  i  hut  not  for  money  paid  kmnui/q  Ij 
tft  illegal  c&tji  fa  ftth^  as  an  u furious  bond.  SW*.  zz. 

AJTumpfit  lies  in  many  cafes  where  debt  lies,  and  in 
many  where  debt  doth  not  lie.  2  Burr.  1005,  which  fee 
fur  many  cafe*  where  afl'u  caput  will  lie;  as  at  lb,  t  l\rnt 
Rrp.  2S6, 

Lhhhitntui  ctjfttftipfit  lies  on  a  juJvttttitt  of  a  foreign  court 
without  declaring  upon  or  proving  the  grounds  or  ca  lie 
of  action ;  and  if  the  Judgment  was  obtained  unfairly, 
defendant  mull  (hew  it.  Dnug,  1,  4, 


Thou 
on  Icafi 
Jeafe,  ft. 
htm  to 
of  promii"et  this  action 
1 1  Geo.  z,  e.  19.  §  14, 


vpfo  lies  not  for  rent  ufii.tlly  referred 
if  a  man  promife  to  pay,  without  a 
1  week  as  long  as  A.  ft*  {Jfe,  permits 
jvarchoufc,  &*.  which  is  a  fpccbl  caufc 
Q?.  592.  Now  by 
mife  is  not  by  died, 
the  landlord  may  recover  his  rent  in  an  action  «i  tot  c$jet 
for  afc  ami  KcufirfUtw 

Where  a  per  ion  pays  money  upon  a  miftafce;  Or  if  he 
receives  more  from  another  in  a  reckoning  than  he  ought, 
or  more  fee*  ibac  flionld  be  taken,  an  ojfuxtpfit  lies.  1  talk, 
zz:  Ccrd>,  447.  If  a  man  receives  money  for  the  ufe  of 
another  perfon,  etjfumpjh  nfay  be  had  againft  him,  whi:h 
f  applies  cite  place  of  aclion  of  account :  and  where  money 
was  depofked  on  a  wager,  an  ittdt&ktfiu  lay  for  money 
received  to  a  man's  ufe.  SU-vj.  117. 

If  where  apromifc  is  made,  one  partof  it  is  againlt  law, 
and  another  p3rt  cf  it  lawful,  this  b  ground  fnJhcicnt  for 
ajfumpftt.  4  Rep,  94, 

The  perfon  to  whom  a  promife  is  made,  (hall  have  the 
stSlhft ;  and  not  thofe  who  are  U ranger or  for  whole  be- 
nefit it  is  intended,  Dmv.  64.  ♦for  mall  action  be 
brought  againil  one  for  what  another  receives,  nor  ac  his 
rccjuelr,  &f.  1  SnlL  23.  But  if  a  man  delivers  money 
to  A.  ro  my  ufe,  I  may  have  an  atiim  an  the.  eajt  again  it 
him  for  this  money.  If  a  man  accounts,  and  upon  the 
account  is  found  in  arrear  to  a  certain  fum,  and  prefcntly 
in  eonjlJeraNDn  thereof  aiTjmes  10  pay  the  debt  at  a  day; 
ttttw  on  the  ■/."  Uei  Un  this  after  the  day.  Ttlv.  70.  And 
on  a  promifc  to  pay  a  fum  of  money  at  fo  much  a  month, 
an  Gtihn  on  tht  safe  may  be  brought  before  the  whole  is 
payable  ;  for  it  is  grounded  upon  the  promife,  which  is 
broken  by  every  non-payment,  and  damage*  may  be 
recovered,  %  CYo.  504. — See  title  Mu 


not 


ufe  gaods  are  furnifhed  he  liable 
:fe  by  a  third  perfgn  to  pay  that 


II.  S'ime  agreement*  diongh  nem  fo  ^re^ly  nuda 
aredetined  of  fo  important  a  nature,  that  they  ougltt  not  to 
roil  %  verbal  proutile  only,  which  cannot  be  proved  but 
by  the -memory  of  witneflea.  To  prevent  which,  the  fta- 
tute  of  frauds  and  penuries,  29  Car.  z.  e.  3,  eoacls,  thst 
in  the  five  following  cafes  w  verba}  prcm>ft  fhalt  Le  fuf* 
fit  lent  to  ground  an  iflian  upon,  b-Ji  ar  the  lealt  fomc 
mtr'  or  m?jtwttfidf,M  of  it  ihnlJ  be  made  hi  wru/jtA  and 
/jgWby  the  party  to  be  diarged  tlieriwiiji.  i.'/^v 

utt  exemfer  or  itJ/Mitiflratoy  prvmfct  to  anfwtr  Jaaa^ts  tut 
ofhii  r,y»t]litrt,  z.  Whe  t  a  man  ttiuhrlaka  to  anfivi?  fit 
th'  f/t&t,  default,  or  mif  arriagt  tf  anukiT.  3.  Wha  t  any 
agi  {Cfftf*t  it  Wtdti  Hpm  cwft 'deration  of '  trunria^c*  4.  fFfvre 
any  CMtrnfi  e*  f(i!e  h  madrcf  faftdi,  tttewertti,  or  beratha- 
mtntft  or  any  inter. fl  tbtrew*  5.  sf/td, daftly,  nth*  re  ib-.-re 
jV  any  agteemtnt  that  is  not  to  bt  perfamtd '  within,  ay  car  from 
the  making  thanf  In  all  thefe  cafes  a  mwvet&al  af> 
fumpft  is  void. 

The  fame  ftatute  provides  that  no  contrail  for  fale  of 
goods  for  the  price  of  10/.  or  upwards  mall  be  good, 
except  the  buyer  actually  receive  part  of  the  goods  Ibid, 
or  give  earneft;  or  there  be  fame  note  or  memorandum  in 
writing  of  the  bargain  being  made  by  the  parties  or  their 
agent*. 

A  letter  written  by  a  party  is  a  fufficicnt  memorandum. 
3  Burr.  And  fee  tit.  ^  ^rn/. 

A  parol  promi 
within  the  Hat  ate 

A*  to  promsfrs 

If  a  perfen  &r 
at  all,  any  other 
debtj  mull  be  in  \ 

And  there  is  n; 
for  goods  furnilh 

are  delivered,  and  one  after.  2  Terra  Rrp.  So;  Cm}*  227. 

But  if  the  erect c  wa's  given  to  the  promi fer  mglnftlf, 
and  the  party  furni  filing  the  goods  cannot  recover  again  It 
the  perl  on  for  whofe  ufe  they  were  luinifhed,  then  the 
perfon  prcmi/tng  is  liable ;  as  jf  one  fay  fi  let  A.  have 
goods  and  I  wijl  pay  you  or  **  look  to  me  for  pay- 
ment,11*  Cem.  Dig.  lit.  A&m  nptm  the  Cafe  sn  Afu.-npff. 

The  intent  of  the  parties  by  3nd  to  whom  the  promife 
r  ,•  ,'t  h  made,  is  nsoie  to  be  regardcJ  than  the  ;  r  1 
of  words,  and  this  intent  and  meaning  is  to  be  followed, 
not  in  the  letter,  but  the  fubrtance  of  it :  if  a  promife  be 
to  provide  wedding  cloathi  for  a  woman,  thti  fii?.ll  b+: 
taken  for  fuch  cloaths  to  be  worn  on  the  wedding  or  feaf)- 
day  according  to  the  dignity  of  the  peifon.  i'&ph*  ijffj;  ; 

Jt'tlu.  87  :  3  Cto.  53. 

All  promifes  and  contrafls  are  to  receive  a  favourable 
interpretation  -t  and  fuch  conltrueUon  js  to  be  made,  where 
any  obfeurity  appears,  as  will  beft  anftver  the  intent  of 
the  parties;  otherwtfe  a  perfont  by  obfeure  wording  of 
his  contract,  might  find  means  to  evade  and  elude  the 
force  of  it.  Hence  it  is  a  general  rule»  that  all  r±'onufetf 
Jhall  be  taken  moli  Hrongly  againlc  thepromifcr,  and  are 
not  to  be  rejected,  if  they  can  by  any  means  be  reduced 
to  a  certainty. 

If  a  man  promifes  another,  in  confident 3 on  tbajj  be 
will  affign  to  him  a  certain  term,  to  pay  him  10/.  this  is 
a  good  afm.':p/i(,  though  the  time  of  alignment  and  pay- 
ment be  not  appointed;  for  the  to/,  ftiall  be  paid  in  a 
convenient  time  alter  the  alignment,  fthich  alio  man  be 

done 


omife  to  pay 
i  hfft  they 


assumpsit  m, 


done  in  a  convenient  time,  and  he  fliali  not  have  time 
during  hi j  life,  i  Roll.  Mr*  t4,  15. 

If  there  be  an  agreement  to  enter  into  an  obligation 
for  performance  of  a  thing  of  a  certain  value,  without 
mentioning  in  what  fum,  it  mail  be  according  to  the  va- 
lue, j  Sid.  240, 

III.  The  confederation  the  ground  of  the  common 
afliwon  the  etift  :  and  no  a&ion  on  thtr  cafe  Jicth  againlt  a 
man  for  a  promife  where  there  is  no  tonjlderatkn  why  he 
fhould  make  thepromifc.  1  &*nv*  yj* 

A  confederation  altogether  executed  and  pall  was  an- 
ciently held  not  to  be  furficieni  10  maintain  an  ajfumpjit, 
but  this  doctrine  Is  denied  by  the  court  of  K>£.  3  Burr, 
1071,  See  alfo  Go,  Eliz.  282,  by  which  it  appear^  that 
the/  the  confidcration  were  executed,  it  would  be  fuf- 
fieicnt  if  laid  at  plaintiff's  rcqucll. 

Jf  an  infant  promifc  after  full  age  to  pay  a  debt  in- 
curred in  hi*  infancy,  this  will  bind  him,  1  Term  R*p* 
64ft. 

{f  A.  undertake  t  to  do  a  thing  ivittmtt  birr,  as  to  take 
brnndies  out  of  one  cellar,  and  to  Jay  them  down  in  an- 
other cellar,  no  aelion  lies  for  the  r.on-ftdf&nct ;  but  if  he 
enters  m  tlx  doing  if,  action  lies  for  a  mif-ftafaxtct  if  it  be 
thnough  hii  own  n  eg  left,  or  mi/management,  becaufe  it  is 
a  deceit;  but  not  if  by  acre  atcident  \  per  Halt,  1  SaJi.  30  ; 
Vtdt  3  Saii.  1 1 , 

fFhere  the  doing  a  thing  niifl  be  a  good  een/idtratioti,  a 
;  .  ..■  r;  to  do  that  thing  will  be  fo  too  ;  per  Halt,  Ch.  J. 
IX  Mod.  459. 

Parting  with  my  note  to  the  defendant  is  a  good  con* 
^deration.  7  Mad.  12,  13. 

An  ajfutnpjtt  may  be  upon  a  general  eonfidefatton  ;  but 
it  doth  not  lie  where  the  plaintiff  has  an  obligation  to 
pay  the  money,  which  is  a  ilror-ger  lien  than  a£umpjit ; 
nor  when  the  party  has  a  rccognifance  for  the  duty,  tiff. 
Jink.  Cent.  293. 

Live  or  frienJjhip  are  not  con fi derations  to  ground 
anions  upon,  a  Leon.  30,  AJfo  idle  and  inflgnificant 
cosfiue  rations  are  looked  upon  as  none  at  all ;  for  when- 
ever a  perfon  promifei  without  a  benefit  arifing  to  the 
promifor,  or  lofs  to  the  proroifee,  it  is  looked  upon  as  a 
void  prom  tie.  z  Bul/f.  269. 

La  Illy,  it  is  to  be  obferved,  that  cvnjidervtkiu  may  be 
vciJ  as  being  again fi  faiv,  for  if  they  art  wicked  and  ill 
in  chemfelves,  or  unlawful,  by  being  prohibited  by  fomc 
acl  of  parliament,  they  arc  void  ;  therefore  if  an  officer, 
who,  by  the  duty  of  his  omce,  is  obliged  to  execute  writs, 
promifes,  in  confideration  of  money  paid  him,  to  fcrve  a 
certain  procefs,  an  ajfttmpfit  will  not  lie  on  this  promifc  i 
for  the  receipt  of  the  money  was  extortion,  and  the  con* 
lidcration  is  unlawful.  1  Rot.  Ah> .  16. 

Implied  emtraels,  are  fuch  as  do  not  a  rife  from  the 
t  xprefs  determination  of  any  court,  or  the  pofitivc  direc- 
tion of  any  ftatute;  but  from  natural  reafon,  and  the 
ju41  conftrudion  o/law:  which  extends  to  all  preemptive 
undertakings  and  ajfumpfiu ;  which,  though  never  perhaps 
afruatly  ma^c.  yet  conftantly  arife,  upon  this  general  im- 
plication and  intendment  of  th«  courts  of  judicature, 
that  eatery  man  hath  engaged  to  perform  mtbat  bis  duty  or 
jufiiee  requires.  Thus,  if  I  employ  a  perfon  to  tranfecl 
any  bufinefs  for  me,  or  perform  any  work,  the  law  im- 
plies that  1  undertook!  or  afiuracd  to  pay  hitn  fo  much 


as  his  labour  deferved.  .And  if  I  neglect  to  make  him 
amends,  he  has  a  remedy  for  this  injury,  by  bringing 
his  action  on  the  cafe  upon  this  implied  nffumpft  \  wherein 
he  is  at  liberty  to  fuggeit,  that  I  promiicd  to  pay  him  fo 
much  as  he  reafonably  deftrved,  and  then  to  aver  that 
his  trouble  was  really  worth  fucn  a  particular  fum,  which 
the  defendant  ha*  omit-ed  to  pay.  But  this  valuation 
of  his  trouble  is  fubm  it  ted  to  the  determination  of  a  jury; 
who  will  afTefs  fuch  a  fum  in  damages  as  thry  think  he 
really  merited.  This  is  called  an  apfumfju  on  a  quantum 
tneruit.  There  is  alfo  an  implUd  ajjumtft  on  a  quantum 
vidf&dt,  which  is  very  fimilar  to  the  former  ;  being  only 
where  one  takes  up  good*  or  wares  of  a  trade fman,  with- 
out exprefsty  agreeing  for  the  price.  There  the  law 
concludes  that  both  parties  did  intentionally  agree,  that 
the  real  value  of  the  goods  ihould  be  paid  j  and  an  action 
on  the  cafe  may  be  brought  accordingly,  if  the  vendee 
refutes  to  pay  that  value* 

Another  J  pedes  of  implied  ajfumpjtt  is,  when  one  baa 
lad  and  received  money  belonging  to  another,  without 
any  valuable  confidcration  given  on  the  receiver's  part ; 
fur  the  law  continue*  Urn  to  be  money  had  and  received 
for  the  ufe  of  the  owner  only  ;  and  tniplies,  that  the perfon 
fo  receiving  promij'ed  and  undertsak  tt  account  /or  it  to  the 
true  proprietor:  /knd  if  he  unjujtty  detahu  >!t  an  affiiu  on 
the  cafe  //«  againft  blm  for  the  breech  offucb  implied fromife 
I  and  undertaking  ;  and  he  will  be  made  to  repair  tbe  miner 
in  damages  cquifalcni  tt  TXlbat  be  bai  detained  jn  ftch  Viola- 
tion of  hit  fromtfe.  This  is  applicable  to  aimofl  evrry 
cafe  where  the  defendant  has  received  money,  which  ue 
teqno  et  Sena,  he  ought  to  refund,  z  Burr.  101  2. 

This  J}  ftiet  of  ajjumpft  lies  in  numberlcfs  inllances  for 
money  the  defendant  has  received  from  a  thud  perfon  ; 
ivhich  he  claims  title  to,  in  opposition  to  the  plaintiff's 
right,  and  which  he  had  by  law  authority  to  rretivc  from 
fuch  third  perfon.  2  Burr.  rcoS- 

Onc  "rcat  benefit  which  arifes  to  feitors  from  the  na- 
ture of  this  action,  h,  thai  the  fhhtijf  nttd  act  jiate  the 
fpicial  cireumJiunteSt  trom  ivhich  he  concludes,  ihat  rx 
(rquo  et  bonor  the  money  received  by  the  defendant,  ought 
to  be  deemed  as  belonging  to  him  :  he  may  declare  ge- 
nerally that  the  money  was  received  to  hi>  ufe,  and  m^ke 
out  hU  cafe  at  the  trial.  zBurr.  ioio 

This  is  equally  beneficial  to  the  defendant*  h  is  the 
molt  favourable  way  in  which  he  can  be  fucd  :  he  can 
be  liable  no  further  than  the  money  he  has  received  ;  and 
again  ft  that  may  go  into  every  equitable  defence  upon 
the  general  ifluc  ;  he  may  claim  every  equitable  allow- 
ance; he  may  prove  a  releafc  without  pleading  it ;  in 
fhort,  he  may  defend  him  let f  by  every  thing,  which, 
fhews  that  the  plaintiff,  rr  a-quo  ft  bona,  is  imt  inthkd  to 
the  tvWi-  of  his  demand,  or  to  any  part  of  it. 

This  ait  ton  will  lie  to  recover  premiums  of  infurance 
paid  by  the  tnfured  to  the  lottery -office- keeper.  Cvuip* 
790.  But  it  wilt  not  lie  to  recover  back  winnings  paid 
by  the  rottery-omcc- keeper  or  tnfurer  of  lottery  ticket*. 
4  Burr.  1984. 

If  two  perfons  engage  jointly  in  a  flock  jobbing  trans- 
action and  incur  lofies,  and  employ  a  broker  to  pay  the 
differences,  and  one  of  them  repay  the  broker  with  (Jn 
privity  and  confent  of  the  other  the  whole  fum,  he  may 
recover  a  moiety  from  the  other,  in  an  aclior>  for  money 
paid  to  his  ufe.  3  Term  Rep.  418. 

Eut 


ASSUMPSIT  IV. 

But  in  fuch  a  cafe  of  an  illegal  tranfaftion,  if  one  part- 
ner pay  money  far  a  no*  her,  tvnhmi  an  txprr/i  vutbtrity 
he  can  no  t  recover  it  back.  ib. 

And,  generally,  njfumpfit  for  money  f^udt  taM  ouit  and 
ar/rmfo*  will  not  lie  when  tne  money  has  been  paid  agoinft 
theexprtfi  ewftnt  of  the  party  for  whole  ufc  it  ts  fuppofed 
to  have  been  paid,  I  Turn  fbj>,  20, 

Sec  title  CwifiJtreitit*. 

IV.  The  plaintiff  murt  fet  forth  every  thing  eflcntial  to 
the  gift  of  thca&ion,  with  fucli  certainty*  that  it  may  ap- 
pear  to  the  court  that  there  were  fufficient  grounds  for  the 
action  ;  for  if  any  thing  material  be  omitted,  it  cannot 
appear  to  the  court  whether  the  damages  given  by  the 
jury  were  in  proportion  tothc  demand,  or  whether  the  party 
was  at  all  inutled  to  a  verdict.  And  therefore,  in  an  action 
upon  the  cafe,  the  plaintiff  cannot  declare  qwd  citttt  the 
defendant  was  indebted  to  the  plaimiifin  fueh  a  fnrn,  and 
that  the  defendant,  in  conftderatton  thereof,  Jkptr  fr  *f- 
fcmpjtt  to  pay,  ijV.  without  (hewing  the  eauft  of  the  debt. 
Jo  Co.  77. 

If  in  an  *0m0?  the  pi ai p ti ft"  declares,  qued  eii/r:  there 
were  fever  a  I  reckonings  and  accounts  between  the  plain  rift" 
and  defendant *  and  at  fuch  a  day*  tifc.  mjmxl  eempttta- 
t-frnnr  for  all  debts,  reckonings  and  demands ;  and  the 
defendant  upon  the  faid  account  was  found  to  be  in  arrear 
the  fura  of  20  L  in  confj deration  whereof  the  del endant 
promifed  to  pay,  &c.  this  is  a  good  declaration*  without 
ftewing  it  wi*  p™  'nrrjirnmiis,,  or  othcrwife,  wherefore 
he  tliould  have  an  account  *  for  ait  account  may  be  for 
divers  caufes,  and  feveral  maims  and  things  may  be  in- 
cluded and  com pn fed  therein,  which  ht  fWiL*  eomputi  are 
reduced  to  a  fum  certain *  ana"  thereupon  being  indebted 
to  the  plaintiff*  it  is  fufficient  to  ground  an  action.  Crp* 
Car.  Il6. 

If  in  unafiiM/Jit  the  plain  tiff  declares*  that  the  defen- 
dant did  a  flu  me  and  promife  to  pay  to  the  plaintiff  fo  much 
money,  and  atfo  to  carry  away  certain  wood  before  Juch 
a  day  ;  the  defendant  a*  to  the  money  cannot  pTcad  that 
he  pjiid  it*  and  as  to  the  carriage  of  the  wood,  mn  ajjump- 
y£r.  for  the  promife  being  inure*  cannot  be  apportioned. 
Mm\b  J  op* 

On  an  ajfumpjit  in  Zacu,  payment)  or  any  other  matter 
that  excufvs  pay  mem,  may  be  given  in  evidence,  on  the 
general  illue.  In  an  ttjf.mpjt:  in  deedt  it  mult  be  pleaded, 
Gilb.  Emd.  204,  5. 

If  the  plaint  if}"  declares  upon  an  ix.kbitatin  fljft;mf'  7?, 
and  upon  a  quantum  mt-rust^  and  the  defendant  ph\uLf 
that  after  the  f»id  (ereral  prornifes  made,  and  before  the 
action  brooght,  [he  plaintiff  and  defendant  came  to  an 
account  concerning  divers  fums  of  money,  and  that  the 
defendant  was  found  tn  arrear  10  the  plaintiff  30/.  and 
thereupon*  in  consideration  that  the  defendant  promifed 
to  pay  the  faid  30/.  the  plaintiff  tikewiJc  promifed  tn  re- 
leafe  and  acquit  the  defendant  of  all  demands,  this  is  a 
good  plea ;  for  by  the  account  the  firit  contract  is  merged, 
Z  MaJ.  43,  44. 

The  defendant  cannot  plead  that  he  revoked  his  pro- 
Rjifej  as  i£A*  is  in  execution  at  the  fuu  of  B.  and  J.  S. 
deli  res  B.  to  let  him  goat  large,  and  that  he  will  fatisfy 
him  ;  to  which  B.  agrees ;  though  J.  S.  before  any  thing 
ii  done  in  purfuance  of  this  promife  and  agreement,  comes 
to  B.  and  tells  him,  that  he  revokes  his  profile,  and  that 


ATT 

he  wil)  not  fland  to  it?  yet  fuch  revocation  cannot  he 
pleaded  in  bar  to  the  action.  1  RcL  Aw.  31, 

In  an  action  upon  an  6jfitjr.?Jit\  if  the  confide  rat  ion  be 
executory ;  as  if  one  piomifes,  to  do  fomething  for  me,  in 
confederation  of  fomething  to  be  done  before  by  me*  to 
or  for  him,  if  I  will  fue  him  for  that  he  ii  to  do  for  me* 
I  mult  aver,  that  I  have  done  that  which  was  fir.l  to  be 
done  by  me,  for  till  that  be  done  f  may  not  maintain  an 
action  upon  the  promife.  Cro.  J*e.  583,  620.  Pot  fur- 
ther particulars  fee  Cent.  Dig,  til.  AelUn  m  tbt  Cafe  en 
Ajfumpfit  ;  and  fee  a  ho  3  Cnnat.  1 5  3  :  and  this  Dictionary 
tit.  jfcfirttutitt  ConSdtrMtmt* 

ASSUMPTION*  The  day  of  the  death  of  a  faint  fo 
called,  Quia  (jut  aai/tta  in  tarhtM  affumitur.  Da  Cttngt. 

ASSURANCE  of  lands*  is  where  lands  or  tenements 
are  conveyed  by  deed  :  and  there  it  an  agitramec  of  Ihips, 
goods  and  mcrchandife,         See  Infitraace. 

ASTER,  and  lhttw  Ajla\  A  man  that  is  refjdent. 
Brittoit  151, 

ASTRAR1US  ILERES,  (from  Ajkt,  the  hearth  of  a 
chimney.)  h  where  the  anceJbr  by  conveyance  hath  fet  hi* 
heir  apparent  and  his  family  in  a  houfe  in  his  life- time 
Co-  Lit.  S. 

A  ST  RUM,  A  houfe  or  place  of  habitation*  alfb  from 
itfre.  Placit.  Hilar.  18  Ed.  j. 

ATE  GAR,  A  weapon  among  the  S,vxw>,  which  fcentl 
to  have  been  a  hand- dart,  from  the  Six.  Arts*  to  flinjj 
]  or  throw*  and  Gar  a  Weapoji.  Spehn. 

ATHE*  Adtla.]  A  privilege  of  admioifiring  an  oath* 
in  feme  cafes  of  right  and  property ;  from  the  Sax.  atb^ 
ifibttjuTftntentuut.  It  is  mentioned  among  the  privilege* 
granted  by  king  Him.  z,  to  the  monks  of  Giiifttnbuiy . 
Cartular.  Abatt.  Glallon,  MS*  fol.  14,  37* 

ATI  A,  Sec  ttfi'o  (J  alia.  A  writ  of  enquiry  whether  a 
perfon  be  committed  to  prifon  on  j  aft  caufe  of  fufpicion. 
ATlLIA*  Utenfil*  or  country  implements.  Blount. 
ATRIUM*  A  court  before  the  houfe,  and  fometimes 
a  church-yard. 

To  ATTACH,  Attacbiartt  From  the  Fr.  attatbtr.]  To 
take  or  apprehend  by  commandment  of  a  writor  precept. 
Lamb.  EttittM  lih.  t.  cap.  16-  It  differs  from  arreft.in  that 
he  who  arrelSeth  a  man  carrieth  him  to  a  perfon  of  higher 
power  to  be  for  in  with  difpofed  of;  but  he  that  attatbttb 
keepetii  the  party  atiacbtdt  and  prefents.  him  in  court  at 
the  day  aulgned  ;  as  appears  by  the  words  of  the  writ. 
Another  difference  there  is,  that  arrell  11  only  upon 
the  body  of  a  man ;  whereas  an  attatbment  is  often- 
times upon  his  good>.  Kiicb.  379.  A  cjtplm  taketh  held 
of  immoveable  things,  as  lands  or  tenements*  and  pro- 
perly belongs  to  real  actions*  but  attachment  hath  place 
rather  in  perfon al  actions-  Brait.  4:  FUta,  fib,  j* 
cap.  £4. 

ATT  A  CHI  AMENTA  BONO  RUMf  A  diiirefs  taken 
upon  goods  or  chattelsT  where  a  man  is  fued  for  perfon  a  I 
eltare  or  debr,  by  the  legal  attachiaton  or  bailiffs,  at  fe- 
curt:y  to  anlwcr  an  action.  There  is  likewife  ottmhia- 
'•■<;;.'«  Jtj'pirii§  &  bofiQ)  a  privilege  granted  to  the  officer* 
i  of  a  foreft*  to  take  to  their  own  ufe*  thorns,  brufh*  and 
win J-fall  within  their  precuicls.  Ktn^sr 'j  Pnwb,  Anit^ 
p.  209. 

ATTACHMENT,  Is  a  procefs  from  a  court  of  re- 
cord, awarded  by  the  julhces  at  their  discretion*  on  a 
bare  fuggeitiorr,  or  on  their  own  knowledge;  and  is  pro- 
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fitly  granrable  In  cafes  of  wtteaiptj,  againft  tMeh  all 
courts  of  record,  but  mure  efpeciaily  §tofe  of  ?f  \/!itt!n/r?r- 
iitf!,  and  above  all  the  cant t  of  B,  R,  may  proceed  in 
a  fummary  manner.  Latch' j  Ihwk.  P.  C,  M*  f- za ;  See 

The  mort  remarkable  inflances  of  contempts  Teem 
reducible  to  the  following  heads,—  t,  Couiempt^  of  the 
king's  writs.  2.  Contempts  in  die  face  of  a  court.  3. 
Contemptuous  words  or  writings  concerning  the  court. 
4.  Contempts  of  the  rules  or  awards  of  the  court.  5. 
Abufc  of  the  procefs  cf  lKc  courts.  6.  Forgeries  of  writs 
and  other  dc^eipts  tending  to  impede  on  the  court.  2 
P.  C.  c.  12.  §  53. 

All  courts  of  record  have  a  kind  of  discretionary  power 
ov*r  ihctroivn,  otficcrs,  and  are  to  fee  that  no  abufes  he 
committed  by  them,  which  may  bring  diJgracc  on  the 
courts  thcmfclvei;  therefore  if  a  IhcrirT  or  other  officer 
fhall  be  guilty  of  a  corrupt  practice  in  not  ferVihjg  a  writ ; 
2^  ii  lie  refufs  to  do  it,  unlcfs  paid  an  urireafonitblc  gra- 
tuity from  rhc  plaintiff,  or  receive  a  bribe  from  the  de- 
fendant, or  give  him  notice  to  remove  his  perfon  or  ef- 
fefts,  in  order  to  prevent  the  ieTvicc  of  any  writ  ;  the 
court  which  awarded  it  may  punifh  fuch  offence*;  in  faeb 
a  manner  as  fhall  ftem  proper  by  attachment,  Djet  218. 

£ut  if  there  be  no  palpable  corruption,  nor  extraordi- 
nary cir  cum  Stance  of  wilful  negligence  or  obilinacy,  the 
judgment  whereof  is  to  be  left  to  the  difcretion  of  the 
court,  it  feems  not  ufual  to  proceed  in  this  manner  ; 
but  to  leave  the  party  to  his  ordinary  remedy  againll  the 
fheriff*  either  by  action  or  by  rule  to  return  the  writ, 
or  by  an  al'sat  and  phaitt,  which  if  lie  have  no  excufe  for 
rot  executing,  an  attachment  goes  of  conrfe.  Hob.  62, 
264.:   iVey  IOI  :  B.  38:    Fiatb  237  :  5  Men  J.  314, 

Attazhmtnt  lies  again  (I  attorn ies  for  injuflice,  and  bafe 
dealing  by  their  clients,  in  delaying  fairs,  £sr>,  as  well  as 
foreomempts  tothecourt.  zHuivk,f,  11.  If  affidavits 
to  ground  an  attacbmtnt  are  full  as  to  the  charge  j  yet  if 
the  party  deny  fuch  charge  by  as  plain  and  politiye  aiiida- 
vits.  he  ilulE  be  difchai  gcd  ;  but  if  he  take  a  falfe  oath* 
he  may  be  iodi&cd  of  perjury.  .1/*/.  Cuf.  in  L.  &  £\  f&t:. 

Againil  fiierilfs  making  falfe  returns  of  writs,  and 
againtt  bailiffs  for  fi i  s.  nt  arreCU,  and  eveccuiug  their 
power,  &c.  & t at l>xt t. st  may  be  had.  For  contempts 
again  Jr.  the  king's  writs  ;  ufing  them  in  a  vexatious  man- 
ner ;  altering  the  tcfic,  or  filling  them  up  after  fcaled,  l$c. 

at  ties.  And  for  contempts  of  an  enormous  kind, 
in  not  obeying  v*ri:s,  attas-btnt'ttt  may  iiTuc  again  fx 
peers,  2  Jlawi.  c.  22.  $33,  &c.  For  perfuadrug  jurors  not 
to  appear  on  atrial,  attetbmcnl  Siesagainft  the  party,  for 
duruc.irtg  the  proceeding  of  the  court.  \Lill.\zi,  The 
co'utl  II.  R.  may  award  nttacbmcnti  again  ft  any  inferior 
courts  ufurping  a  jurifdiction.,  or  afting  contrary  to  juf- 
tice.  Saik*  207 *  Though  it  13  ufual  Jirft  to  iend  out  a 
prohibition. 

Att&t'>mt>v  lies  for  proceeding  in  an  inferior  court,  af- 
ter a  kakitu  cwpm  iffuiidj  and  a  jfnftpferitttt  to  itay  pro- 
ceedings, a  1  Cur.  B.  ii.  And  aitackmau  may  be  granted 
againll  ju. licet  of  peace,  for  proceeding  on  an  indictment 
after  a  icrtkrari  delivered  to  them  to  remove  the  indkl- 
ment.  1  Lift.  j  21.  But  it  docs  not  lie  againft  a  corpora- 
tion, the  mode  of  ccmpulnon  bcin^  by  leijurttraiion. 
Ctr&p*  37/7.  Aititfhmtnt  lies  again  ft;  4  lord  that  refujc*  CO 


hold  his  court,  after  a  writ  ifFued  to  him  for  thatpurpofe, 
fothat  his  tenant  cannot  have  right  done  him.  JvV.u  Km. 
Br.  6,  27. 

An  attachment  is  the  proper  remedy  for  difobedience 
iif  1  he  ru'es,  of  court;  as  of  thole  made  in eje&meWfj 
arbitrament  ~^'e.  So  where  a  defendant  in  account,  be- 
ing adjudged  to  account  before  the  auditors,  refuics  to  do 
it,  unlcfs  they  will  allow  matter  di fallowed  by  the  court 
before;  or  where  one  relufes  to  pay  cofts  taxed  Jay  the 
nutter,  whofe  taxation  the  law  looks  upon  a  taxation 
by  the  court.  1  Med.  21  :  t  SaH.71. 

But  an  attachment  is  not  granted  for  difobedi?nce  of  a 
rule  of  Kijt  /r/atr,  unlcfs  it  be  firll  made  a  rule  of  court; 
nor  for  difobediencc  of  a  rule  mad2  by  a  judge  at  hU 
ih.imbtr,  unlcfs  it  be  entcri'd  ;  nor  for  difobedirnce  fcf 
any  rute  without  peffonal  fcrvice.  1  Sati:  84. 

Alfo  an  attachment  is  proper  for  abufe?  of  the  procefs 
of  the  court  j  as  for  fuing  out  execution  where  there  is  no 
judgment ;  bringing  an  appeal  for  the  death  of  one  known 
to  be  alive;  making  ufe  of  the  procefs  of  a  fuperlor 
waft,  to  bring  a  defendant  within  the  juiifdtvtion  of 
an  inferior  court,  and  then  dropping  it,  ufing  fuch  pro- 
cefs  in  a  vexaiicus,  opprcflive,  or  unjuft  manner,  with- 
out colour  of  feriing  any  other  end  by  it.  z  Httwi.  C. 
c.  23.  §  33*  G^.  It  Teems  alio  that  tom/tihri  are  punifh  able 
by  attachment  for  foul  practices.  z  B#wk.  P.  C.  c.  zz.  §  30. 
Oaoirrt  are  thus  punilhablo  formiibehaviourin  their  offices. 

Mltutfjti  for  non-attendance  on  a  trial,  L&td£$ 
Htpwi,  P.  C\  ii.  r.  22.  §  33.  in  D. — Prtri  are  liable  to 
attachment  for  certain  outrageous  contempts,  a*  a  cUE- 
obediencc  to  a  writ  of  balcai  corpus t  and  generally  of 
other  writs.  Trf.  i&t 

Attachments  arc  ujballj  grtwttit  en  a  rvlt  tfi  few  cmfct 
unlefs  the  offence  complained  of  be  of  a  flagrant  nature, 
and  pofiti^'cly  fworn  to  j  iu  which  \&&  cafe  the  party  is 
ordered  to  attend,  which  he  mu»i  do  in.  perfon,  as  foujl 
every  one  againfl  whom  an  attachment  is  granted  j  and  if 
he  lhH.1]  appear  to  be  apparently  guilty,  the  court  in  dif- 
cretion, on  c^nfiJcration  cf  the  nature  of  the  crime,  and 
other circumftanccsj  ivill  ciihercommit  him  immediately, 
in  order  to  aufwer  interrogatories  to  be  exhibited  agamn 
him  concerning  the  contempt  complained  ot^  or  will  fuf- 
ftr  him  to  enter  into  sccogni/rince  to  aafver  fuch  intL-.-- 
rogatories  i  which  if  they  be  not  exhibited  with  in  four 
days,  the  party  may  move  to  haw  the  recognizance: di£» 
charged  ;  othcrwife  he  mutt  Bflfwcr  them,  though  exhi- 
bited after  the  tour  days  ;  bu;  in  a3l  cafes,  if  he  fully  an- 
fwer  them,  he  fhall  be  discharged  as  to  the  attachment, 
and  the  profecutor  fliafl  be  left  to  proceed  again  ft  him  for 
the  perjury,  if  he  thinks  fit;  but  if  he  deny  part'of  the 
contempt*  only,  and  coufefs  other  part^  he  ihall  not  be 
d i fcha rged  as  to  thofe  denied,  but  rhc  truth  of  them  fiiall 
be  c\amined,  and  fuels  punifhment  inflicted  as  from  tiac 
whole  flinll  appear  rcafon.tbSe  ;  and  if  his  anfwer  be  eva- 
five  as  to  any  material  part,  he  mail  be  puniHied  in  the 
fame  manner  as  if  he  had  conf-£3'cd  ic+  2  HaiuL  P,  6\ 
r.  2z.  §  1  ;    1  Salt .  K4, :  6  Meat,  73  :    2  'Jwa  178, 

Upon  all  thefe  examinations  the  m after  is  to  make  his 
report,  and  the  parly  is  then  and  not  before  acctuitted,  or 
adjudged  iu  contempt.  Bantu*.  23.  and  in  the  latter 
cafe  is  cither  immediately  fen  centred  or  committed  to 
the  marlhal]  unlcfs  the  Court  waive  gUing  judgment  (a& 
ihey  iVirnctimes  do  from  motives  ofJeniry)  and  order  the 
recognisance  10  be  difjiarged,  j  Burr,  it^6i  or  the 

Attorney 


ATTACHMENT. 


Attorney  General  con  lent  that  the  party  may  continue 
on  the  recognizance  to  appear  under  a  rule  of  court  at 
ibme  future  lime,  z  Burr,  797. 

Attachments  for  non-payment  of  colls,  and  for  non- 
performance of  an  award,  are  m  the  nature  of  civiJ  exe- 
cutions. 1  Term  Rep-  sfrj& 

Attuhintttt  out  of  Chtwt* -ymay  be  had  ofcourfe,  upon 
affidavit  made  that  the  defendant  whuj  ferved  with  a  f*b- 
ptrmtt  and  appeared  not ;  or  upon  non-performance  of  any 
order  or  decree ;  alfo  after  the  return  of  this,  ottathmtnt^ 
that  the  defendant  mm  tfi  iitutHtnt,  Esfe,  then  attachment 
with  proclamation  iltues  againEt  him,  (sfc.  ff'eff.  Ujmh. 
And  Mr  ciintempt ■■,  when  a  party  appears,  he-  mull  upon 
his  oath  anlwer  inter  rogatories  exhibited  againlt  hint  i 
Add  if  he  be  found  guilty,  He  fhall  be  fined, 

Osi  attachment  the  party  is  not  obliged  to  anfwer  any 
interrogatories  tending  to  convict  him  of  any  other  of- 
fence, Sita.  ^  44 ;  or  which  may  fubjeCt  him  co  a  penalty. 
J-Juf  JIv.  239. 

Attachmikt  op  privilkck  is  where  a  man  by  vir- 
tue of  hi',  privilege  calls  another  to  that  court  whereto 
he  hi mft If  belong s,  and  in  refpeCt  thereof  is  privileged, 
there  to  an  Twer  fomr  action  fas  an  attorney,  6&y)i  or  it  is 
a  power  co  apprehend  a  man  to  a  place  privileged.  Bvoi 
£ntr.  4.31.  Corporation  courts  have  fometimcs  power  by 
charter  to  ilTue  attachments ,  and  fomt  courts-baron  grant 
atttuhnmtti  of  debt*  Ktieb.  79. 

Attachment  porkicn,  is  an  aihxchment  of  the 
goods  of  foreigners,  found  in  fome  li  berry,  to  fit  i->.-y 
their  creditors  within  fucb  liberty*  Canb»  Rep,  66* 
.  fortig*  Attachment  under  the  cuitorn  of  London  ii  thus  ; 
if  a  plaint  be  entered  in  the  court  of  the  mayor,  or  tlie 
fheriJT  a^ainlt  A.  and  the  procef*  be  returned  mtlnt,  and 
1  hereupon  pbintiif  foggefts  that  another  pertbn  within 
Itffttfait  a  indebted  to  A.  the  debtor  fhall  be  <uiamtA  (whence 
he  bis  called  rJic^r*.;^*)  and  if  h*  does  not  deny  himlelf 
lo  be  indebted  to  A.  the  debt  fha.ll  be  attached  in  his  hands. 
Ccm.  DJr.  tit  A'tfi£im:tni  f&\-t<gnt  citrs  21  £.  4,  30. 

The  plaint  may  be  ex  i  bite  J  in  the  mayor* s  or  the  fa- 
rffi*  ci'tir* ;  huT  the  proceeding  in  tat-  termer  ts  i.ie  :j.:_>LL 
advantageous.  IA  ii  m 

This  cuttom  of  foreign  attachment  is  fold  to  prevail  in 
Exettr  and  other  places.  Std  nit. 

But  a  foreign  srr*eb*uxt  cannot  be  hid  when  a  fuit 


by  his  attorney,  wage  his  law,  and  plead  that  he  hath  no 
money  in  his  hands  of  the  de fen dam\  or  other  fpeciaJ 
matter;  but  the  plaintiff  may  hinder  his  waging  of  law, 
by  producing  two  fu  flic  tent  citizens  to  fwear  that  the  gar- 
mfhee  had  either  money  or  good* .  in  hi*  httids,of^,  at  the 
time  of  the  atttrchrje.nl  t  of  which  aftdavit  is  Co  be  made 
before  the  lord  mayor,  and  being  filed,  may  be  pleaded 


ucmncd  m  court,  and  that  he  owed  nothing  to  the  plain- 
tiffax  the  time  in  the  plaint  mentioned,  the  faid  money  fhall 
be  forthcoming,  Csfe.  If  rhc  garnifhec  fail  to  appear  by 
his  attorney,  being  warred  by  the.  officer  to  come  into 
court  to  Ihew  caufe  as  afore  laid,  he  is  taken  by  default 
for  want  of  appearing,  and  judgment  given  agiinJl  him 
for  the  good?  and  money  attached  in  his  hinds,  and  he  is 
without  remedy  cither  at  common  law  or  in  equity;  for 
if  taken  in  execution,  he  qijII  pay  the  money  condemned, 
though  he  bath  not  one  penny,  or  go  to  prifrm  ;  but  the 
garni  thee  appearing  to  fhew  eaufe  why  the  money  or 
goods  nttu.hy/  'w  his  hands  ought  not  to  be  condemned  to 
the  ufe  of  the  plaintiff,  having  feed  an,  attorney  may 
plead  as  aforefaid,  that  he  hath  no  money  or  goods  io  his 
hands,  of  the  party's  again  ft  whom  the  attachment  is  made ; 
and  it  Will  then  be  rried  by  a  jury,  and  judgment  award- 
ed, S&.  but  after  trial,  bail  may  be  put  in,  whereby  the 
aita<bmtnt  fhall  be  diffolved,  but  the  girnifhee*  .  V.  and 
hi*  fecurity  will  then  be  liable  to  what  debt  the  plaintiff 
mail  make  out  to  be  due,  upon  the  ail  ion  :  and  an 
attiitkm:rj  is  never  thoroughly  perfected,  ril]  :here  is  a 
bail,  and  fatjsfaclion  upon  record*  Puvileg,  LvttJ. 
But  the  original  defendant  mud  b?  fummoned  and  have 
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may  be  attached  before  due,  as  a  debt;  but  not  levied 
before  d j e.  S  d  j-jr  j  A'Jf.  Abr  2*3* 

Ford^a  attachment;  in  Latent,  upon  plaint  of  debt,  are 
made  .titer  this  manner;  A,  ^okcA.B;  100 /.  attd  L\  « 
ittftrhttdto  A.  ico/,  fJ  tnten  *n  aeim agartjl  A.  bf  ioof. 
attd  bf  virtui  4f ?  thai 1  ttclfan  ajirjfmit  attachedi  100/,  t»  th* 
hvimh  of  C  us  the  rxouy  of  A.  to  thr  i  f:  tf  il.  which  h 
returned  ttfWn  that  43ka,  The  aiin-Jwiit  being  made, 
aad  returned  by  the  ferjeant,  thcpJaintift  is  immediately 
to  fee  an  attorney  before  the  next  court,  or  the  defendant 
may  then  put  in  bail  to  tne  attachment,  and  nnnJuit  the 
plaintiff :  lour  court  days  mult  p.afr  before  the  plaintiff  can 
caufe  C*  the  garni/bee*  in  whofe  h»nds  the  money  was 
taiherf,  to  (hew  caule  why  0.  fhould  n«  condemn  the  1 00/. 
uttccheJ  in  the  hands  of,C,  as  themon«  y  ol  //.  thedck  niiant 
in  the  uctii*n  (though  n^t  m  the  attftrb/nctit)  to  the  ufe  of 
,6",  the  plaintiff :  and  the  ^arnithee  C.  may  appear  in  court 

Yli„  J. 


Fide  z  Lutw.  (j^'e. 

In  fit/lwj/'tt  ^  tbere  was  evidence  given,  that  the 
debt  was  attached  by  the  cuHom  of  honddu  before  iSie  ac- 
tion brought,  and  that  it  was  condemned  ilrre  before 
the  plea  pleaded  ;  and  this  evidence  wis  given  npon  th'e 
general  idue  mn  vif*Hi$t ,  and  it  being  infilled  for  the  de~  , 
fendant,  that  this  iltould  relate  fo  as'  to  defejt  the  plain- 
tiff's  action,  it  wa<  adjadgeJ,  that  where  there  is  an  at- 
tachment and  condemnation  before  the  action  broui'hr, 
it  may  be  given  in  &yid?RC4  upon  the  gerrr.il  iffue,  be- 
caiife  tiierc  \%  a:i  ahemtion  of  the  pftpcrty  ;  but  it  t'\e 
attachment  be  only  before  the  attion  brought,  and  li-e 
condemnation  afterward i,  the  attnehnrrj  may  be  pleaded 
in  abntant  u: <  and  the  rwulcnmathn  njay  be  pleaded  in  tjar% 
but  fltall  not  be  giv-n  in  evidence  on  the  general  ijTec, 
becaufc  by  the  cwtteim&tlin  the  property  is  altered,  bat 
not  before,  j  5ir/i,  zSo>  ijt. 


ATTACHMENT. 


ATTAINDER. 


A8i:n  if  Jd>t,  the  defendant  pleaded  in  bar,  that 
there  was  a  cufhm  in  London  to  attach  the  debt  before  the 
day  of  payment  came;  et  f>cr  curium,  fuch  a  cullom  may 
be  good,  but  to  have  judgment  to  recover  tlie  debt  be- 
fore the  day  of  payment  is  come,  cannot  be  a  good  cuf- 
tom,  becaufe  the  debtee  himfclf  could  not  recover  in  fuch 
cafe,  and  therefore  he  who  maiic  the  attachment  (hall 
not.  This  cullom  was  pleaded,  that  the  debtee  in  per- 
lon,  or  by  ha  attwtiry,  may  fwcar  that  the  debt  is  due  ; 
but  this  cannot  be  good  as  to  the  attorney  :  it  was  agreed, 
that  goods  might  be  attached  by  a  foreign  attachment, 
and  that  the  value  theicof  ought  to  be  found  before  judg- 
ment ;  but  that  this  plea  was  ill,  becaufe  the  defendant  did 
not  aver  it,  xiz.  et  f>oc  parat»$  ifi  vt  tfu.irt  IF.  jmm  406. 

A  fum  of  money  was  to  be  paid  at  M.cbaelmas,  and  it 
was  attached  before  that  day  ;  adjudged,  that  a  fiftif* 
attachment  cannot  reach  a  debt  bt/me  it  it  Jut ;  thncJi  re, 
though  the  judgment  on  the  attachment  was  after  Mi- 
ebaelntm,  yet  the  money  being  attached  before  it  was  due, 
it  is  for  that  reafon  void.  Go.  E/iz  1S4.  For  further 
■natter  See  Com.  Dig.  tit.  Attachment,  foseign  AttaJjmcu:. 

Money  due  to  an  executor  or  admmiilrator,  as  fuch, 
cannot  be  attached.  It  would  give  a  fimple  contrail  cre- 
ditor priority  over  judgments,  idc.  Fijbr  v.  Lauc  a>;  i 
mhtnt  3  ff'iff.  297.  Nor  trurt-rooney  in  the  hands  of 
the  garnimee.    See  Doug.  380. 

In  *n  action  on  the  cafe  the  plaintiff  had  judgment 
again  it  the  defendant,  and  he  owing  60 A  to  one  Q.  D. 
he  entered  a  plaint  againft  him  in  Lindo-t%  and  attached 
the  60/.  in  he  bands  of  the  fad  defendant,  againil  whom 
the  plaintiff  had  recovered  as  aforcfaid,  and  had  execu- 
tion according  to  the  cullom  ;  afterwards  the  plaintiff 
brought  a  fci./a.  againil  the  defendant,  to  fhew  cuufe 
why  he  mould  not  have  execution  upon  the  judgment 
which  be  had  recovered,  to  which  the  defendant  pleaded 
the  execution  ufon  fbi  OtUttbmaU ;  and  upon  demurrer  to 
that  plea  it  was  adjudged  againft  the  defendant,  becaufe 
a  duty  which  accrueth  by  matter  of  record,  cannot  be  at- 
tached by  the  cujlom  of'  London  ;  for  judgments  obtained 
in  the  king's  courts  (hall  not  be  defeated  or  avoided  by 
fuch  particular  cuftoms,  they  being  of  lo  high  a  nature, 
that  they  cannot  be  reached  by  attachment.  1  Leon.  29. 

Debtor  and  creditor  being  both  citizens  of  London,  the 
debtor  delivered  feveraJ  goods  to  the  Exeter  carrier  then 
in  L»*J*k,  10  carry  and  deliver  them  at  Exeter,  and  the 
creditor  attached  them  in  the  hands  of  the  carrier  for  the 
debt  due  to  him  from  his  debtor;  adjudged,  that  the 
aclion  mould  be  discharged,  becaufe  the  tatrier  is  privi- 
ledged  in  his  perfon  and  goods,  and  not  only  in  the 
goods  which  are  his  own,  but  in  thofe  of  other  men,  of 
which  he  is  in  poticuion,  for  he  is  anfwcraMc  for  them. 
1  Letn.  !«;. 

An  executor  fubmitted  to  an  award,  and  the  arbitra- 
tors awarded,  that  the  defendant  mould  pay  the  execu- 
tor 3>o/.  This  money  is  not  attachable  in  his  hands  by 
any  creditor  of  his  teltator,  though  it  is  aflet*  in  his  hands 
when  recovered  ;  becaufe  it  was  not  due  to  the  telUtor 
Hm'ou  wrtis,  and  (he  cullom  of  foreign  attachments  ex- 
tends only  to  fuch  debts,  t  k'ent.  m. 

Attachment  or  the  forest,  Is  one  of  the  three 
coarts  held  there.  Mauvwd  90.  99.  The  lower  court 
is  called  the  attachment  ;  the  middle  one,  tbe  fiuainmott  ; 
the  highcil,  the  jnj.ee  it  Eyre's /eat.  The  court  cf  attach  - 
sunt  feemcthj  to  be  fo  called,  becauf:  the  urdt^.-s  of 


the  foreft  have  therein  no  other  authority,  but  to  re- 
ceive the  attachments  of  offenders  againil  and  Vtmjm% 
taken  by  the  reft  of  the  officer*,  and  to  enroll  them, 
that  they  may  be  prefentcd  and  punifhed  at  the  next 
j . ■ .  1  .  /  .//,  Mi  t  jv.fl./  93.  And  this  attaching  is  by  three 
means;  1.  By  g.TOiis  and  chattels.  2.  By  the  body, 
pledges,  anu  mainprife.  3.  By  the  body  only.  This 
court  is  kept  every  forty  days.  See  Cromptcn,  in  his 
Court  cftl>e  Fort/l. 

A  rTAINOBR,  atrnela  and  at'lnR-^a  ]  The  /tain  or 
corruption  of  the  blood  of  a  crimin.il  capitally  condemned  ; 
the  immediate  infcparable  confequeoce,  by  the  common 
law,  on  the  pronouncing  the  fentence  of  death. 

He  is  then  called  attaint,  r.rin  ,  ■/,  ftiined  or  blacken- 
ed. He  is  no  longer  of  any  credit  or  reputation  ;  he 
cannot  be  a  witnefs  in  any  court ;  neither  is  he  capable 
of  performing  the  functions  of  another  man :  for  by  an 
anticipation  of  his  punifhmcr.r,  he  :s  already  dead  in  law. 
3  Infl.  213.  This  is  after  judgment :  for  mere  is  great 
difference  between  a  man  connitted,  and  r-:a;nted\  though 
they  are  frequently  through  inaccuracy  confounded  to- 
gether :  when  judgement  «s  once  pronounced,  both  law 
and  fait  confp  re  to  prove  him  completely  guilty  ;  and 
there  i>  not  the  remotclt  portability  left  of  any  thing  to  be 
f.ud  in  his  favour.  Upun  judgment  therefore  of  dea:h, 
and  not  before,  the  attainder  of  a  criminal  commences : 
or  upon  fuch  circuniitances  as  are  equivalent  to  judg- 
ment of  death  ;  as  judgment  of  outlawry  oo  a  capital 
crime,  pronounced  for  ablconding  or  fleeing  from  jullice, 
which  tacitly  confcll'cs  the  guilt.  And  therefore  either 
upon  judgment  of  outlawry,  or  of  death,  for  f  reafbn  or  fe- 
lony, a  man  ih.iH  be  faid  to  be  attainted.  4  Ccu-.m.  380,  1. 

A  man  is  attainted  by  appearance,  or  by  pro.cfs  :  at- 
t.vr.d  r  on  appearance  is  by  confelfion,  or  verdict,  lse. 
Confcflion,  when  the  prifoncr  upon  his  indictment  being 
afited  whether  Guilty  or  Not  guilty,  anf*ers  Guilty, 
without  putting  himteif  upon  his  country  ;  (and  for- 
merly confelTion  was  allowed  before  the  coroner  in  fanc- 
tuary  ;  whereupon  the  offender  was  to  abjure  the  realm, 
and  this  was  called  attainder  by  abjuration) .  Attainder 
by  verdkt  is  when  the  prifoncr  at  the  bar  pleadeth  Noc 
guilty,  aod  is  found  guilty  by  the  verdict  of  the  jury  of 
life  and  death.  And  attainder  by  proceft,  (otherwife 
termed  attainder  by  default  or  outlawry,}  is  waen  the 
party  flicth,  and  is  not  found,  until  he  hath  been  five 
times  publickly  called  or  proclaimed  in  the  county.,  on 
the  lu It  whereof  he  is  outlawed  upon  his  default.  Stau.idf. 
PI.  Co.  44.  in.  1 32.  Aifo  perfons  may  be  attainted  by 
a<ft  of  parliament. 

Ads  of  attainder  of  criminals  have  been  pr.tTetl  in  feve- 
ral  reigns,  on  the  dilcovcry  of  plots  and  rebellions,  from 
the  reign  of  king  Ch  trie*  II.  when  an  aft  was  made  for 
the  atttiin.ier  of  leveral  perfons  guilty  of  the  murder  of 
king  Charles  I.  to  this  time  ;  among  which,  that  for  at- 
tainting Sir  John  Fenwck,  for  conlpirmg  againft  king 
William,  is  the  molt  remarkable  ;  it  being  nude  to  aj- 
t.n-r  and  convict  him  of  high  treafon  on  the  oath  of  one 
wi:nrfs,  juft  after  a  law  had  been  enacted,  Th  it  no  per- 
fon fhould  be  tried  or  mtMttMtd  of  high  treafon  where  cor- 
ruption of  blood  is  incurred,  but  by  the  oath  of  two  law- 
ful witneffes,  uniefs  the  party  confeG,  Hand  mute,  &c. 
Stat.  7  t*f  8  IV.  3.  cap.  3.  But  in  the  cafe  of  Sir  John 
Fen-viek,  there  w.is  fomcthing  cxnaordin.m  ;  forhewat 
indktcd  of  treafon,  on  t/.c  oaths  of  two  wiincfieJ  ;  though. 
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but  ofle  only  was  produced  Bgaiaft  him  on  hi*  trial.  It 
was  allcdgcd  Sir  John  had  tampered  with,  and  prevailed 
on  ore  ci  the  witaeifcs  to  withdraw. 

The  conferences  of  attainder  arc  forfeiture  and  cor- 
ruption of  blood  ;  which  hitter  cannot  regularly  betaken 
oft"  but  by  att  of  parliament.  Co.  Lit.  391.  b. 

As  to  forfeiture  of  lands,  i*fc.  by  attainder,  Sec  this 
Diet,  tit.  Fcfiture.  As  to  ComMiou  of  £W,  this  ope- 
rates upwards  and  downwards,  lb  that  an  attainted  pcr- 
fon  can  neither  inherit  lands  or  other  hereditaments  from 
his  anccftors,  nor  retain  thofe  he  is  already  in  poflelfion 
of,  nor  tranfmit  them  by  difcent  to  any  heir;  but  the 
fame  mall  cfcheat  to  the  lord  of  the  fee,  fubject  to  the 
king's  fupcric  r  right  of  forfeiture  :  and  the  pcrfon  at- 
tainted lhall  alio  obflrufl  all  defcents  to  his  posterity, 
wherever  they  arc  obliged  to  derive  a  title  through  him 
to  «  remoter  anceltor.  Sec  tits.  Tmsre,  Dfrnt,  Forfeiture. 

This  is  one  of  thofe  notions  which  our  laws  have 
adopted  from  the  feodal  conlliiution<,  at  the  time  of  the 
ftortltan  conqucft,  as  appears  from  its  being  unknown  in 
thofe  tenuica  which  arc  indifputably  Saxon.  OT  Qjtvdkind  : 
w  heron,  though  by  treafon.  according  to  the  anticnt 
Saxon  laws,  the  land  is  forfeited  to  tie  king,  yet  no  cor- 
ruption of  blocd,  no  impediment  of  defcent  enfues ; 
and,  on  judgment  of  mere  felony,  no  cfcheat  accrues  to 
the  lord.  A:id  therefore  as  every  other  oppreflive  mark 
of  feodal  tenures  is  now  happily  worn  away  in  thofe  king- 
doms, it  is  to  be  hoped  that  the  turr+faUn  »f />W,  with 
ill  its  connected  conl'equcnces  not  only  of  prcfent  cfcheat, 
but  of  future  incapacities  of  inheritance  even  to  the 
twentieth  generation,  may  in  p!oc<  f;  of  time  be  abolifh- 
ed  by  aft  of  parliament ;  IS  it  llands  upon  a  very  differ- 
ent footing  from  the  forfeiture  of  lands  lor  btgti  treafon, 
atTeCiing  the  king's  perfon  or  government.  And  indeed 
the  legtflature  h^s,  from  time  to  lime,  appeared  very  in- 
clinable to  give  way  to  fo  equitable  a  provifion  ;  by  enact- 
ing that,  in  certain  trcafons  rejecting  the  papal  fupre- 
rnacy.  Stat.  5  £/.z.  f«  1  ;  and  the  public  coin,  Stats. 
5  hl:z.  cm:  1 8  E':z.  c.  1  :  8^9  IV.  3.  c.  26:  15 
C5?  16  Geo.  2.  e.  28  ;  and  in  many  of  the  new  made  felo- 
nies, created  fince  the  reign  of  Henry  the  Eighth  by  acl 
of  parliament,  corruption  of  blood  fliall  be  laved.  But 
as  in  fome  of  the  acts  for  creating  felonies  (and  thofe  not 
of  the  moil  atrocious  kind,)  this  faving  was  ncgle&ed, 
or  forgotten  to  be  made,  it  kerns  to  be  highly  rcafon- 
thlc  and  expedient  to  antiquate  the  whole  of  this  dotfrine 
by  one  undiilinguifning  law  :  cfpecially  as  by  the  flat,  of 
7  jinn.  c.  at,  (the  operation  of  which  is  pollponed  by 
St.  17  Geo.  2.  t.  39,)  after  the  death  of  the  fons  of  the 
hue  pretender,  no  attainder  lor  treafon  will  extend  to  the 
disheriting  any  heir,  nor  the  prejudice  of  any  pcrfon, 
other  than  the  olTcnJer  himfelf ;  which  virtually  abo- 
lifhcs  all  corruption  of  blood  fir  treafon,  though  (unlefs 
the  Jegiflaturc  (hould  interpofe,)  it  will  Jtill  continue  for 
many  forts  of  felony.  4  Comrt.  388,  9. 

Jn  tre  .fon  for  counterfeiting  the  coin,  although  by  the 
flaturcs  corruption  of  blood  is  laved,  yet  the  lands  of  the 
offender  are  forfeited  immediately  to  the  king  on  attain- 
der, it  being  a  diltincl  penalty  from  corruption  of  blood  \ 
for  the  corruption  may  be  laved,  and  the  forfeiture  re- 
main, (jff.  And  accordingly  fo  it  is  provided  by  fome 
folates.  1  Salk.  85 

Attainders  may  bereverfed  orfalfified,  by  writ  of  error, 
•r  by  pica.  If  by  writ  of  error,  it  maft  be  by  the  Icing's 


leave,  td'.  and  when  by  pTea,  it  may  be  by  denying 
the  treafon,  pleading  a  pardon  by  a<f\of  parliament  Ut. 

By  a  kia^'s  taking  the  crown  upon  Iurift  all  altabtAri 
of  his  perfon  are  ip>o  faflo  purged,  without  any  rt  vcrlal. 
I  Jnjl.  26:  Finch.  L.  8z :  WW  17.  This  wai  the  decla- 
ration of  parliament,  made  in  favour  of  Henry  the  7th. 
Sec  1  Comm.  248. 

The  Stat.  8  W.  3.  r.  5,  requires  Sir  Gepfgt  Barclay, 
major  general  Holmes,  and  other  pcrfons  to  furrcmicr 
themfclves  to  the  lord  chief  juftice,  or  fecrctarici  of  (late  ; 
or  to  be  attainted.  By  the  13  IV.  3.  c.  3,  the  pretended 
Prince  of  fPala  is  under  atta.rttier  of  treafon,  fsft.  And 
by  1  Get.  1.  c.  16,  the  Duke  of  Oimond  and  other*  aro 
titfa-r.'rJ.  And  beftdes  thofe  a:ls  of  a-.i:r:dr,  bills 
for  inf  ixing  paint  and  penalties  are  fometimes  pali ;  as 
that  againlt  the  tijhop  nf  R^hefer ;  Stat.  9  Geo*  l. 
c.  17. 

ATTAINT,  sittinffa.]  A  writ  that  itcth  to  enquire 
whether  a  jury  of  twelve  men  gave  a  falfc  verdifl ;  (Fintb. 
4S4  ;)  that  fo  the  judgment  following  thereupon,  may  be 
reverted:  and  this  mull  be  brought  in  the  life-time  of 
him  for  whom  the  verdift  was  given,  and  of  two  at  lcalt 
of  the  jurors  who  gave  it.  This  lay  at  the  common  law, 
only  upon  writs  of  uffife  ;  and  feems  to  have  been  co-cva? 
with  thai  inHirution  by  king  flairy  II.  at  the  inllance  of 
his  chief  juJtice  Gumvil:  being  probably  meant  as  a  check 
upon  the  vail  power  then  repoled  in  the  recognitors  of 
alTife,  of  finding  a  verdict  according  to  their  own  per- 
fona!  knowledge,  without  the  examination  of  witneltes. 
And  even  here  it  extended  no  further  than  to  fuch  in- 
ftances,  where  the  ilfuc  wa>  joined  upon  the  very  point  of 
aflifc  (the  heir/hip,  diflcilin,  &c.)  and  not  on  any  colla- 
teral matter;  as  villainage,  br.ltardy,  or  any  other  dif- 
puted  fadt. 

In  thefe  cafes  the  ajpfe  was  faid  to  be  turned  into  an 
inquefi  or  jury,  [aj/ifa  vcrtitur  in  juratam,)  or  that  the 
allife  Ihould  be  taken  in  tnodum  jurat.r,  et  non  in  modum 
ajjifa?  ;  that  is,  that  the  iflue  fliould  be  tried  by  a  common 
jury  or  inqueil,  and  not  by  recognitors  of  allife:  (BnuH. 
A4.  tr.  i.  e.  34.  $  2,  3,  4. — tr.  3.  c.  1 7  :  tr.  c.  c.  4.  §  1 ,  2; 
Flct.  I.  5.  e.  22.  §  8:  Co.  Ent.61.  bx  Boct'j.  215:)  and 
then  it  fecms  that  no  attaint  lay  againlt  the  inqueil  01 
jury  ihat  determined  fuch  collateral  ilTue  :  Br.  4.  i.  34 
z :  Flct.  I.  5.  c.  22.  Neither  is  mention  made  by  our  an  - 
tient  writers,  of  fuch  a  procefs  obtaining  after  the  trial 
by  inqueil  or  jury,  in  the  old  Narnian  or  feodal  actions 
profecuted  by  writ  of  entry.  Nor  did  any  attaint  lie  in 
trefpafs,  debt,  or  other  aciion  perfonal,  by  the  old  com- 
mon law:  becaufe  thofe  were  always  determined  by  com- 
mon inqucfts  orjorics.  Tear  B.  28  E.  3.  15:  17  Jff.  pU 
15:  Flct.  5.  22.  16.  At  length  the  Jl.  of"  IVefim.  I, 
(3  E.  1.)  e.  38.  allowed  an  attaint  to  be  fued  upon  iu- 
quefs,  as  well  as  afjifes,  which  were  taken  upon  any  pies 
of  land  or  of freehold.  But  this  was  at  the  king's  difcre- 
ttun,  r-nd  is  fo  undeillood  by  the  author  of  Fleta,  (A  5. 
.-.  22.  £  8.  and  16,)  a  writer  contemporary  with  ihc  iU- 
tutc  ;  though  Sir  Ed.  Coke,  (2  hi/}.  130.  237,)  feems  to 
hold  a  different  opinion.  Other  fubfequent  Itatutcs, 
(1  £.  3.  Jl.  1.  c  6  ;  5  £.  3.  c  7  :  28  Ed.  3.  e.  8.)  in- 
troduced the  fame  remedy  in  all  pleas  of  trefpa/s,  and 
the  flat.  34  E.  3.  c.  7.  extended  to  all  pleas  whatfoever, 
perfonal  as  well  as  real  ;  except  only  the  writ  of  right,  in 
fuch  cafes  where  the  mile  or  ilTue  is  joined  on  the  m,rt 
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rMf,  and  not  on  any  filatt  ra I  quell  ion.  For  though  the 
a: taint  items  to  have  been  generally  allowed  in  the  reign 
of  1/rr.n  the  Second,  at  the  firft  introduction  of  the  gtand 
.vine,  (which^fcthat  time  aii^ht  conlift  of  only  re- 
cognitors, in  cafe  they  were  ail  unanimous;  yet  fubfequent 
authorities  have  holden,  that  no  attaint  lies  on  a  faifc  ver- 
dict given  upon  the  mere  right,  cither  at  common  law 
or  by  rtatutr  ;  bcxa^c  that  ii  determined  by  the  grand 
aflife,  appealed  toby  the  party  himfelf,  and  now  confu- 
ting of  Jixteen  jurors.  Brad.  290:  Fit.  5,  227  :  Brit/. 
243  b  :  12  II.-n.6f  b'Bro.  Air.  tit.  Attend  42:1  Roll. 
Mr.  280. 

The  jury  who  are  to  try  this  falfe  verdid,  mud  be  twen- 
ty-four, and  are  called  the  grand  jury  ;  for  the  law  wills 
not  that  the  oath  of  one  jury  of  twelve  men  ftiould  be  at- 
tainted or  fet  aftdeby  an  equal  number,  nor  by  left  indeed 
than  double  the  former.  Biatt.  /.  4.  tr.  5.  <•.  4.  §  1  •  Flit.  I 
5.  r.  22.  \  7.    If  the  matter  in  diiputc  be  of  40/.  value 
in  perfonals,  or  of  forty  (hillings  a  year  in  lands  and  tene- 
ments, then  by  flat.  1 5  Htm.  6.  c.  5,  each  grand  juror  mull 
have  a  freehold  to  the  annual  value  of  twenty  pounds.  And 
he  that  brings  the  attaint  can  give  no  other  evidence  to 
the  grand  jury,  than  what  was  originally  given  to  the 
petit  :  for  as  their  verdid  is  now  trying,  and  the  quef- 
tion  is,  whether  or  no  they  did  right  upon  the  evidence 
that  appeared  to  them,  the  law  adjudged  it  the  highell 
abfurdity  to  produce  any  fubfequent  proof  upon  fuch 
trial,  and  to  condemn  the  prior  jurisdiction  for  not  be- 
lieving evidence  which  they  never  knew.    But  thofe 
againft  whom  it  is  brought  are  allowed,  in  affirmance  of 
the  firrt  verdict,  to  produce  new  matter;  (Finch.  L.  486;) 
becaufc  the  petit  jury  may  have  formed  their  verdict 
upon  evidence  of  their  own  knowledge,  which  never 
appeared    in   court.     If   the  grand  jury  found  the 
verdict  a  falfe  one,  the  judgment  by  the  common  law 
was,  that  the  jurors  mould    lofe    their  liberam  Ugrm 
and  become  for  ever  infamous  ;   fhould  forfeit  their 
goods  and  the  profits  of  their  lands  ;  fliould  themfclves 
be  imprifoned,  and  their  wives  and  children  thrown  out 
of  doors  ;  mould  have  their  houfes  rafed,  their  trees  ex- 
tirpated, and  their  meadows  ploughed  ;  and  that  the 
plaintiff  fliould  be  reitorcd  to  all  that  he  loll  by  reafon  of 
the  unjull  verdict.    Hut  as  the  feverity  of  this  punifh- 
ment  had  its  ufual  effed,  in  preventing  the  law  from 
being  executed,  therefore  by  the  flat.  11  Hen.  7.  c.  24, 
(revived  by  23  Htn.  8.  <r.  3  ;  and  made  perpetual  by 
13  Eliz.  c.  25;)  an  attaint  is  allowed  to  be  brought  after 
the  death  of  the  party,  and  a  more  moderate  punifhment 
was  inflicted  upon  attainted  jurors,  viz.  perpetual  in- 
famy, and,  if  the  caufc  of  actum  were  above  40/.  value, 
a  forfeiture  of  20/.  a-piece  by  the  jurors;  or  if  under 
40/.  then  5/.  a  piece,  to  be  divided  between  the  king 
and  the  party  injured.    So  that  a  man  may  now  bring 
an  attaint  either  upon  the  llatute  or  at  common  law,  at 
bis  election;  (3  In/?.  164;)  and  in  both  of  them  may 
xeverfc  the  former  judgment.    But  the  practice  of  letting 
afide  verdids  upon  morion,  and  granting  n<iv  trials,  has 
fo  fupcrfeded  the  ufe  of  both  forts  of  attaints,  that  very 
few  inllances  of  an  attaint  appear  in  our  books  later 
than  the  fixtecnth  century.  Cra.  F.lix.  309:  Go.  Jac.  90. 

it  may  be  matter  of  lomc  curiofity  however,  and  per- 
haps of  ufe,  under  this  head,  to  ftate  fo  much  of  the 
old  law  as  tends  further  to  explain, 
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I.  By  an  I  a^ai'-.fi  whom  att.unt  may  be  bought  % 

II    In  '  J  at  tOjtt  it  will  It:. 
111.  Of  the  frPUtodfmgS  in  attaint. 

I.  The  party  grieved  may  have  writ  of  attaint  again!! 
the  other  party,  (whether  plaintiff  or  defendant)  and. 
againil  the  jurors  or  fuch  of  them  as  (hall  be  then  living  : 
it  i>  laid  any  one  that  is  hurt  by  the  fkJfe  vcruid  uuy 
bring  this  writ  j  and  if  the  verdjd  be  for  matter  of  land, 
the  remedy  commonly  runs  with  the  land,  fo  that  any 
party  or  privy,  as  an  heir  or  executor  may  have  it.  /**. 
jY,  !>.  109:  Co.  Lit.  294:  1  And.  24-  c. 

Where  trtfwft  is  bruugh  u;ain.  baron  and  feme,  and 
the  plain  till  recover?*  the  baron  a.one  /hall  mt  have  attain/, 
for  it  (hall  be  brought  according  to  the  record.  Br.  Ba- 
ron and  Feme,  pi.  22.  Suecefon  of  a  payen  (hall  have 
error  or  attaint  of  judgment  againil  the  prcdecrflbr  Br. 
Attaint,  pi.  IfO.  AW-  fijall  ha  tft  attaint  but  hf.  that  mar 
be  re/lored  to  the  thing  loll  by  the  judgment ;  per  Brain* 
fionc  Ch  J.  Mar.  210.  ReverAoners  may  have  an  at- 
taint upon  a  faile  verdict,  -jJc.  againft  a  particular  tenant, 
who  (hall  beredorcd  to  his  polfeifion,  anJ  the  revcrfioner 
to  his  arrearage*,  flat  9  K.  2.  i.  3.  I  his  action  n.uit 
be  brought  againlt  the  jurors,  and  tnc  panic*  to  the  n:  it 
fuit ;  or,  if  the  parties  be  dead,  their  heirs,  or  executors, 
or  any  other  for  the  moll  part  thai  recovered  by  the  firlt 
judgment.  D,er  201.  If  all  the  jurors  but  one  are  dead, 
the  action  is  gone,  and  no  attaint  can  be  brough  ;  and 
where  any  one  dies  depending  the  fuit,  it  is  gone  ;  but  not 
by  the  death  of  the  defendant  that  recovered  in  the  lirft 
adion.  Dya  139:  Hob.  227. 

II.  Attaint  lies  where  a  jury  gives  a  verdict  contrary  to 
evidence:  where  aj  udge  declares  the  lawerroncouflyjudg- 
ment  may  be  reverfed  ;  but  in  this  cafe  the  jury  (ball  be 
excufed.  faugh.  145.  Attaint  lies  not  for  that  which 
is  not  given  in  evidence  ;  nor  upon  an  inqueil  of  office, 
or  when  a  thing  found  is  impertinent  to  the  iifuc, 
Hob.  53  :  Co.  Lit.  355.  And  no  attaint  iieth  where  the 
king  is  folc  party,  and  the  jury  find  for  him.  4  Leon.  46. 
aliter  where  the  fuit  is  /ant  pro  domino  rege  quam  pro  ft:  fo. 
4  Leon.  46.  An  attaint  may  be  brought  where  any  mate- 
rial falfehood  is  found,  though  lomc  truth  may  be  found 
with  it;  as  where  a  jury  (lull  find  a  man  guilty  of  many 
trefpalles,  who  is  guilty  but  of  one  trefpafs.  So  if  a  jury 
find  any  thing  againft  the  common  or  ftatute  law,  that 
all  men  are  to  take  notice  of,  this  may  make  them  charge- 
able in  attaint.  /■'•  >.  44  .  Hob.  WJ* 

The  jury  may  be  attainted  two  ways;  id,  where  they 
find  contrary  to  evidence;  2dly,  where  they  find  out  of 
the  compafs  if  the  aUegata.  But  to  attaint  them  (or 
finding  contrary  to  evidence  is  not  caly,  becaule  they 
may  have  evidence  of  their  own  conulance  of  the  matter 
by  them,  or  they  may  find  upon  dittruft  of  the  wit- 
neffes,  or  their  own  proper  knowledge ;  but  if  they  find 
upon  evidence  that  does  not  prove  the  a.hgai a,  there  it  is 
eafy  to  fubject  them  to  an  attaint,  becaule  it  is  manifclt 
that  what  is,  io  found  is  an  evidence  not  corrclponding  to 
thrir  ifTuc,  and  this  was  the  only  curb  they  hud  over  the 
jurors;  for  the  judge  being  belt  mailer  of  the  allegata,  if 
they  did  not  lollow  his  direction  touching  the  proof,  tney 
were  then  liable  to  the  J.ingcr  of  an  attaint  ;  and  there- 
fore ftnee  the  ju.lget,  from  the  difficulty  of  attainting  the 
jury  have  granted  new  trials,  whereby  jurors  have  been 
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freed  from  the  fear  of  attaint,  they  have  tahi  a  ctrif 
libtrty  it:  giving  xtrdt'fts  \  but  lincc  the  attas t  is  only  d'f 
ttfed,  and  .net  f~i;-:  ttttktp,  'tis  necefiary  ilut  it  certain 
matter  mould  be  brought  before  them  ;  and  therefore 
in  trtfpafs,  the  quantity  aml  value  of  the  thing  de- 
manded muft  be  fb  conveniently  defcribtd,  that  if  the 
jury  find  damage  beyond  fuch  quantities  and  value,  it 
may  be  apparently  exeeffine,  and  they  fubjeft  to  the  attaint ; 
arid  fo  w  faciei  centra/Is,  they  mult  be  fer  forth  fo  pre- 
cifcly,  that  if  e  ieler.ee  be  given  of'  another  contra/},  and 
not  in  the  allegations,  ami  yet  the  jury  find  fa  the  plain, 
f'jf*  they  may  be  fubjeft  to  an  attaint  ;  and  were  it  other- 
wife,  if  the  plaintiff'  had  a  jurv  to  his  turn,  and  the  judge 
(hould  direct  that  the  plaintiff  be  non  fuit,  yet  if  the 
plaintiff  would  Itan.l  the  trial,  the  judge  mult  give  poiitive 
directions  to  find  for  the  defendant;  and  there  would  be  no 
means  of  compelling  the  jury  to  find  according  to  the  di- 
rection of  the  judge,  if  tney  were  not  under  the  terror  of 
an  attaint,  if  they  did  otherwife  ;  fothis  is  the  only  curb 
that  the  law  has  put  in  the  hands  of  th^  judges  to  rellrain 
jurors  from  giving  corrupt  verdicts.  Gilb.  H  C.  B.  128 

III.  The  procefs  to  be  iiTued  is  directed  hy fat.  23  H  8 
e.  alrea  ly  mentioned  s  and  by  the  faid  Ifamre  ir  any  of 
the  petit  jury  appear  at  the  return  ot  the  writ  of  attaint, 
the  plaintiff  (hall  aflign  the  falfe  oath  of  the  verdict  untruly 
given.  And  if  the  defendant,  or  any  of  the  petit  jury  appear 
not  ondidrefs,  the  grand  inquelt  'hall  be  taken  by  default 

The  petit  jury  can  plead  no  plea,  but  fuch  as  may  ex- 
cufc  them  of  the  falfe  oath.  1  Itot.  Abr. 

In  the  court  of  King's  Bench  and  Common  PIras.  and  the 
ccurt  of  H  t fling*  of  London,  attaint  may  be  brought ;  and 
the  plaintiff  fetring  afide  the  verdict,  mall  have  reditu- 
tion,  £/r.  But  if  the  firlt  verdict  be  affirmed,  the  plain- 
tiff mall  be  imprifoned  and  fined.  11  //.  7.  e.  21. 

In  attaint  the  particsand  the  jury  appeared  and  deman- 
ded oyer  of  the  record  upon  which  :he  att.int  wa>  founded, 
which  record  being  in  the  Common  Pleas,  they  had  »t, 
and  thereupon  the  plaintifF  afligned  the  f.dfe  oath  ;  the 
defendants  pleaded,  that  they  made  a  good  and  lawful 
oath  ;  upon  which  they  were  at  ifluc,  and  in  the  fame 
term  the  record  was  removed  by  a  writ  of  error  into  the 
Kiug's  Bench  ;  adjudged,  that  notwithstanding  it  w.ts 
thus  removed,  the  court  of  Common  P.eas  might  pruceeu 
if  the  procefs  for  the  grand  jury  were  returned.  Dyir  284. 

Attaint  was  brought  in  the  Lommon  Pleas  againlt  a 
jury,  for  a  verdict  given  in  he  King's  Bench,  where- 
upon the  record  was  removed  from  that  court  to  the 
Common  Picas,  and  there  the  verdict  was  affirmed ;  ad 
judged,  that  the  plaintiff  in  (he  action  mall  have  exec  u:  ion 
according  to  the  verdict,  for  the  record  is  in  the  King's 
Ben^h,  and  nothing  but  the  rVW  thereof  in  tht!  C\  mmon 
Pleas  ;  but  if  the  verdict  had  been  let  afide,  andrxecuii-  n 
had  been  had  upon  it  before  it  was  fet  afide,  then  the 
court  of  Common  Pleas  might  have  awarded  rellitution 
to  the  party  grieved.  Cro  £/.z.  571. 

A  non  luit  in  attaint  is  p  rcmp?ory:  and  no  fuperfdtas 
is  gran  table  upon  attaint.  Co  l.t.zzj. 

An  attaint  as  well  as  a  writ  of  error  fhall  follow  tnc 
nature  ot  the  action  upon  which  it  is  founded  ;  to  that  tf 
fummons  and  Severance  lies  in  the  firlt  action,  it  ihad  do 
fo  likewife  in  the  attaint,  but  this  is  not  a  fuperfdeas  as  a 
writ  of  error  is  ;*adjuogcd  iikewifc,  it  damages  arc  re- 
covered againlt  lererai  in  anaction  ot  conipirucy,  all  of 


them  muft  join  in  an  attain/,  and  the  non-fuit  of  one  of 
them  fhall  not  hurt  the  reft.  6  K>-p  2  j. 

In  an  attaint  the  plaintiff  fhall  recover  againfl  all  the 
jurors,  tenants,  and  defendants,  the  colts  and  damages, 
which  he  (hall  lultain  by  delay  or  otherwife  in  that  fuit  : 
and  if  the  defendant's  plea  in  bar  be  found  againfl  him, 
the  plaintiff  will  have  judgment  to  be  reftored  to  what  he 
loft,  with  damages,  flats.  1 1  //  6.  e.  4.  and  1  5  //.  6  c.  5. 

A  V t A1NTED  See  A  l  TAINDER 

ATTAL  SARIS1N,  The  term  by  which  the  inhabi- 
tants and  miners  of  Cornwall,  call  an  old  deferred  mine, 
that  is  given  over,  /  the  leavings  of  the  Sanijs>ut  Saf. 
f  ns,  or  Sruwi  Cowel, 

AT  i  hLiI  A,  I-'rom  theLat,  <t</and  tego.]  A  little  houfe. 
Etb'l-.verd,  lib.  4.  lljl.  An  A.  cap.  3.  B.ount. 

A  1  TEND  ANT,  attendees  ]  Signifies  one  that  owes  a 
duty  or  fcrvice  to  another,  or  in  fome  fort  depends  on  him. 
Where  a  wife  is  endo.ved  of  lands  by  a  guardian,  Sfr.  fhe 
fhall  be  attendant  on  the  guardian,  and  on  the  heir  at  his 
full  age.  PumsdeLey. 

AT  1  ERMIMNG,  From  the  Fr.  atterminer.]  The 
granting  1  tunc  or  term  for  payment  of  a  debt.  Ordinate 
dr  liber tatibus  ptrqttirendis^  ants.  27  Ed.  1.  And  fee  /?. 

w.fi.x  f.4. 

AT  TILE,  Attdium,  attdamentum.}  The  rigging  or 
furniture  of  a  ihip.  Fie  a.  lib.  1.  c  25 

A  1  TORN  A  RE  REM,  To  attutn  or  turn  over  money 
and  goods,  i/z.  10  aflign  or  appropriate  them  to  fome 
particular  ufe  and  lervicc.  Kennet's  Parocb.  Antiq.  p.  283. 

A  l TORN ATO FACIE N DO  VEL  REL1P1ENDO, 
A  writ  to  command  a  ihenff  or  Iteward  of  a  couuty-courr, 
or  hundred  court,  to  receive  and  admit  an  attorney,  to 
appear  for  tne  perfon  that  osves  fuit  of  court.  F.  N.  B. 
156.  Every  p-rfon  that  owes  fuit  to  the  county  court, 
court-baron,  {Sc.  may  make  an  attorney  to  do  his  luit. 
flat.  20  H.  3.  e.  10. 

AT  I  ORNEY,  attarnattts  ]  Is  one  that  is  appointed  by 
another  man  to  do  any  thing  in  his  abfence.  IVcf.  Symb: 
C.romft.  Jur'fdift.  105.  An  attorney  is  either  publick,  in 
the  courts  ol  record,  the  King's  Bncb  anc  Common  .Pit as , 
tSe.  and  made  by  warrant  from  his  client:  or  private, 
upon  occafwn  fir  any  particular  bufincfs,  who  is  com- 
monly made  by  letter  of  attorney.  In  ancient  times, 
thofc  of  authority  in  courts  had  it  in  their  power  whether 
they  would  fulfer  men  to  appear  or  fue  by  any  other  but 
themfelves  ;  and  the  king's  writs  were  to  be  obtained  for 
the  admilfion  of  attornies :  but,  fmce  that,  attornies  have 
been  allowed  by  ieveral  ftarutcs.  Attornies  may  be  made 
in  fuch  pitas  whereon  appeal  lieth  not :  in  criminal  caies 
there  will  be  no  attornies  admitted.  Sec  flat.  Ghuc.  6  Ed. 

1 .  c.  8.  An  infant  ought  not  to  appear  by  attorney, 
but  by  guardian,  for  he  cannot  mike  an  attorney, 
but  the  court  may  afiign  him  a  guardian  ;  1  Lill.  Abr, 
138.  Infants,  after  they  come  to  lull  age,  may  fue  by 
attorney,  ijiough  admitted  before  by  guaruian,  "jfc.  In 
action  againlt  b«ron  and  feme,  tnc  feme  being  w.rlun  age, 
fhe  mu.t  app^r  by  guardian  :  but  it  they  bring  an  action, 
the  hufbiiid  mail  make  attorney  for  botn.  1  Dan  v. 
A'-'.  602.  VV'hcre  baron  and  feme  are  lued,  thougn  the 
wire  cannot  make  an  ►rney,  the  huibaid  m-iy  do  it  for 
both  of  them.  2  Sand.  213  One  non  combos  ments,  being 
wnhin  age.  »s  to  appear  oy  guardian;  nu:  after  he  is  of 
age  he  muu  doit  b\  attorney.  Co.  Lit.  .55  An  ueo.  is  not 
to  appear  by  attorney,  but  in  proper  pei  Ion.  A  corporation 
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cannot  *ppe.\r  olherwife  than  by  attorney,  who  is  made 
by  deed  .under  the  Ceal  of  the  corporation.  WsW,  o*r 

Attoksies  at  tnw,  Arc  fuch  perfons  as  take  upon 
them  the  bull  rick  of  othrr  men,  by  nrbom  they  tire  re;ained. 

Before  the  frwuie  of  J/y.  ti'.ft  10,  [j  5  M  1, 
128c.]  all  attornies  were  made  by  letters  patent  under 
the  great  feal,  commanding  the  jnftices  to  admit  the 
perfnn  to  be  his  attorney.  Theft?  pattnta,  where  they  were 
obtained,  farmed  ro  have  been  im  oiled  by  a  proper  offi  1, 
called  the  clerk  of  the  warrants  ;  and  alfo  the  courts  in- 
roiled  thofe  parents  on  which  any  proceedings  were.  II' 
inch  letters  patent  could  not  be  obtained,  the  perfons 
were  obliged  to  rip  pear  each  Jay  in  court  in  their  proper 
pcrfnns,  Gil!,.  rV,  C  f  53, 

The  fatd  ftalure  of //>//.  3.  e.  to,  gives  to  a(l  perfons 
a.  liberty  of  appearing,  and  appointing  an  attorney,  as  if 
they  had  letters  patent ;  and  therefore  the  clerk  of  the 
warrants  received  each  pcrfon's  warrant,  and  upon  the 
warrant  ic  equally  appeared  to  tlu*  court,  that  he  had  ap- 
pointed fuch  a  one  lib  attorney  to  the  end  of  the  caule, 
unlefs  revoked ;  fa  that  on  each  iSt  there  \\  no  oceafion 
of  the  plain' irr's  and  defendant's  pre  fence,  as  was  ufed 
before  that  time.  This  authority  continues  till  judg- 
ment, and  for  a  year  and  a  day,  and  afterwards  to  fneout 
execution,  and  for  a  longer  time,  if  they  continue  exe- 
cution ;  but  if  not,  the  judgment  is  fuppofed  tobc  fatis- 
ned  ;  aud  to  make  it  appear  other  wife,  the  plainutf  nmi\ 
again  come  into  court,  which  he  cither  doe*  by  a  fitre  fee* 
or  an  action  of  debt  on  the  judgment.  GV/£.  H.  CI'.  ^3. 

The  attornies  of  R.  are  01  record  as  well  as  the  at- 
ti>n:jei  o-  >'-'.  ft.  1  3  And  it  is  now  the  common 
COttirJle  for  the  plaintiff  and  defendant  to  appear  by  attor- 
ney. F.  ft\  E.  2$.  D.  But  where  the  party  Itandi  in  cojjf. 
tempt,  the  court  will  not  admit  him  by  attorney,  but  oblige 
him  to  appear  in  per  foil.  iff.  ibi.  Outlawry  is  excepted  by 
flat.  4  £sf"  c  ir,  -:-J  M.  IS,  uniefs  where  the  court 
orders  fpecial  bail.  By  flat.  13  fV.  3.  <r.  6,  atttornies 
are  to  take  the  oaihs  to  government  under  penalties  and 
difabifity  to  pradtife.  By  flat-  1  II  5.  e.  4*  "  no  fhcrirt", 
ftieriff's  clerk,  receiver,  nor  merit!  \  bailiff  lhali  be  at- 
torney in  the  king's  courts  during  the  time  he  is  in  office 
with  any  fuch  Qieriff." 

In  Trinity  Term  3 1  G<u.  3,  a  rule  of  court  was  made  to 
prevent  the  admiffion  of  perfons  under  irrepuhr  articles 
of  clc.fcihip,  &'c.  chiefly  to  prevent  die  desks  of  airor- 
Dies  from  acling  as  principals.  See  4  %rm  Rep,  379. 

Parties  to  fines,  as  well  demandant  or  ptaimi:*  as  te- 
nants or  defendants,  that  will  acknowledge  their  right  of 
Irindi  unto  others  in  picas  of  wrwratttiet  chitriit*  ivvenant, 
6sfe.  before  the  fines  pafs,  mall  appear  perfonaJJy,  lb 
that  their  age,  idcocy,  or  other  default  (if  any  be)  ntiy 
be  difcerned  :  provided  that  if  ar,y,  by  age,  impotency,  or 
cafualty,is  notable  to  come  into  court,  one  of  thejufliccs 
frail  go  to  the  party  and  receive  bis  cognizance,  and  mail 
take  with  him  a  knight  or  man  of  good  fame.  Barons  of 
the  exchequer  and  jufliccj  lhall  not  admit  attornies,  but 
in  pleas  that  pafs  before  them,  ar.d  where  they  be  afligncif. 
Referring  to  the  Chancellor  his  authority  in  admitting 
tttornies,  and  to  the  Chief  Juflices.  flat.  15  Ed.  1.  flat.  1. 

Jn  refpeft  of  the  feveral  courts,  there  arc  attornies  at 
large,  and  attornies  fpecial,  belonging  to  this  or  that 
court  only.  An  attorney  may  be  a  fo  I  ichor  in  other 
courts,  by  a  fpecial  retainer  :  one  may  be  attorney  on  re- 
cord, and  another  do  the  bulincls ;  and  there  are  attor- 


nies who  manage  bufinefs  out  of  the  courts  fJc>  Jl&t,  4 
H.  4,  r*  18,  was  enacted,  that  the  justices  fhoutd  examine 
attornies,  and  remove  the  ur.fttjlfuJ  ;  and  atrornies  (hall 
fwear  to  execute  their  offices  truly,  fife,  .md  by  flat.  33 
H.  6.  r.  7,  the  number  of  a  ttor  c  i  e  s  in  Woffiil  and  Sufvlk 
were  limited. 

By  3  Jac.  t.c.  7,  attornies,  £rfc.  lhall  not  be  allowed 
any  fee?  Uid  out  for  counfel,  or  othenvile,  unlefs  they 
I  have  tickets  thereof  fjgned  by  them  that  receive  fuch  fees; 
and  they  thai!  give  in  true  bills  to  their  clients  of  all  the 
charges  of  fuits,  under  their  hands,  before  the  clients 
fltaU  be  charged  with  the  payment  thereof.  If  they  delay 
their  client1*  fuk  for  gain  ;  or  demand  more  than  their 
due  feci  and  diihurfctnents,  the  clients  fhall  lecovercoflt 
and  treble  damage*;  and  they  fitalJ  be  forever  after  dif- 
abltrd  to  be  a". tor  1  iic j.  None  Lhall  be  admitted  attornies  in 
courts  of  record,  bo  *  fuch  ai  have  been  brought  up  in  the 
(aid  courts,  or  are  well  praeWed  and  ikilled,  and  of  an 
honeJt  difpofltion  ;  and  no  attorney  Ihali  fuffer  any  other 
to  follow  a  fuitin  his  name,  on  pain  of  forfeiting  10/.  to 
be  divided  between  the  king  anJ  rhe  party  grieved.  Thii 
itatute,  as  to  fees  to  coon  lei,  doili  nor  extend  to  matters 
tranced!  in  inferior  courts,  but  only  to  fuits  in  the 
courts  of  lf<Jlxt;rjl£r  Hail.  Carth.  147. 

&y  the  flat.  \i  Geo,  1.  rn^.  ^5,  Jt  any  who  hath  been 
convicted  of  forgery,  perjury,  f-ihorrtation  of  pe/jury, 
or  common  bairatry,  lhall  practife  as  an  aitorncy  or 
folicitor  in  any  fait  or  action  in  any  court,  the  judge 
whore  fuch  action  ftulJ  be  brought  hath  power  to  trans- 
port the  oftencfT  fur  feven  years,  by  fuch  way*,  and 
wilier  luch  penalties  as  felons. 

The-  acl  a  Geo.  z.  c.  =3,  ordains.  That  s\l  attornies 
flint!  be  fworxi,  admitted  and  inroMed,  before  allowed  to 
fuc  our  writs  in  the  com  ts  at  Wtjlmj'tt/ttr ;  and  after  the 
Ar It  of  December  1  7  30  none  Ih  ill  be  per:nitted  to  practife 
but  fuch  as  have  ferved  a  clerk fliip  of  five  years  to  an  at- 
torney, and  they  fliall  be  examined,  fworn  and  admitted 
in  open  co Jit ;  and  aLcornies  fli^JI  not  have  more  than  two 
clerks  at  one  time.  HSc.  Every  writ  and  copy  of  any  pro- 
cess ferved  on  a  defendant,  and  alio  every  warrant  made 
out  thereon,  (hall  be  iudorfed  with  the  name  of  the  attor- 
ney by  whom  fued  forth  ;  and  no  attornies  or  folicitors 
fhall  commence  any  action  for  fees  till  a  month  after  the 
delivery  of  their  bills  lubfcnbcd  with  their  hand*  :  alfo 
rhe  panies  chargeable  may  in  the  mean  time  get  fuch 
bills  taxed,  and  upon  the  taxation  the  ium  remaining  due 
is  to  be  paid  in  full  of  the  faid  bills,  or  in  default  the 
parties  (baU  be  liable  to  attachment,  cjfr.  And  the 
attorney  is  10  pay  the  colt*  of  taxation,  if  the  bill 
be  reduced  a  fwth  part.  A  penalty  of  50/,  in  Hilled, 
and  disability  to  prattifc,  for  acting-  contrary  to  this 
ftavute. 

By  Jl.  6  Get*  t.  tap,  27,  Attornies  of  the  courts  at 
Wtjlmiafcr  may  prattilc  in  inferior  courrs. 

By  izGtt.Zn  c.  iy  Attornies,  fjV.  that  aft  in  any 
county-court,  without  being  admitted  ac.ording  10  the 
ftatute  a  Gee  2.  r.  23,  lhall  forfeit  20/.  recoverable  in 
the  courts  of  record ;  and  no  attorney,  who  is  a  prifoner 
in  anyprifon,  lhall  fuc  out  any  writ,  or  profecu?e  fuits  * 
if  he  doth,  the  proceedings  Aid  11  be  void,  and  fuch  attor- 
ney, E»V,  is  to  be  llruck  off  the  roll,  But  fuits  com* 
me  need  before  by  them  may  be  carried  on.  A  ^naicr 
ferving  a  clerklhip,  and  taking  his  (plenin  affirmation 
inflcad  of  an  oath,  Jhall  be  admitted  an  attorney, 

I  By 


ATTORNEY. 


By  the  frstr.  tt  Gm.  t.  <,  40",  Perfons  bound  clerks  to 
.ittornies  or  folicitors  are  to  caufe  adidntit*  to  be  made 
and  filed  of  the  execution  of  the  articles*  nam«  and 
place*  of  abode  of  attorney  or  foiicitor,  and  clerk,  and 
none  to  he  admitted  till  the  affidavits  be  produced  and 
read  in  court ;  no  attorney  having  diftominued  bu  fine  ft 
to  take  any  clerk.  Clerks  are  to  fcrve  actually  during 
the  whole  time,  and  make  affidavits  thereof.  Perfont 
admitted  fworn  clerk?  in  Cbaawy,  or  fervinga  cterkfhip 
to  focfahi  may  be  admitted  foticiiors*  By  the  Hat.  zj  C.  2, 
c »  16,  Any  perfon  duly  admitted  a  foiicitor,  may  be  ad- 
mitted an  attorney,  without  any  fee  for  rhe  oath,  or  any 
Ibmp  to  be  imprefled  on  the  parchment,  whereon  hi* 
ad  million  fhall  be  written,  111  the  fame  manner  ai  by  flat. 
2Gcc  a.  r,  aj.  §  2at  Attornie;  may  be  admitted  folicitors. 

By  liar,  15  3.  c.  80,  Every  admitted  *tn  rney,  to- 
licitor,  notary,  proctor,  agent  or  pro: uraior,  mall  annually 
taSteoLtt  a  fbmpt  certificate  [with  a  5/  ibmn  if  within 
the  bills  of  mortality,  and  \  f  if  dhnvhere.]  from  the 
courts  in  which  they  pracWe,  on  penalty  of  $qL 

Attorn  tCi  of  Courts,  iyV.  fnall  not  rccrjve  or  procure 
any  blank  warrant  for  nrrelis  from  any  fheriffi  without 
writ  firit  delivered*  on  pain  of  fevere  punishment,  expul- 
sion. t£c>  And  no  attorney  frail  nuke  out  a  writ  with  a 
claufe  at  tttam  &c,  where  fperia]  bail  is  not  re 

quired  by  Jaw,  Pa/  h.  15  Cm-.  2.  See  tit  Apptaumtt. 
Action  upon  the  cafe  lies  tor  a  ciiem  againft  his  attorney, 
if  Ur  appear  tor  him  without  a  wan-ant  ;  or  if  he  plead  a 
plea  for  him,  for  which  he  hath  not  hi>  warrant  I  L:tt. 
Jbr.  140,  But  if  an  attorney  appear  without  warrant, 
and  judgment  is  had,  ngamtl  hi?  client,  the  judgment 
frail  Jland,  if  the  attorney  be  refponflble:  ioau.t,  it  ihc 
attorney  he  not  reiponfiale.  1  SalA.  88. 

Action  lies  ag.iinit  an  attorney  for  fufFerin*  judgment 
again)}  his  client  by  nil  Mch,  when  he  had  given  him  a 
warrant  to  plead  the  general  iilue:  this  i5  understood 
where  it  is  dune  by  covin,  »  Eb&tV*  Alt.  185,  If  an  at 
torney  makes  default  in  a  plea  of  land,  by  which  the 
party  fours  his  Jao*l,  he  may  have  a  writ  of  ricceipi  againft 
the  attorney*  and  recover  all  in  damages,  JbnL  An  at- 
torney owes  to  his  climt  fecrecy  and  diligence,  as  well  as 
fidelity;  and  tf  he  take  reward  on  the  oilier  fide,  or 
caufe  an  attorney  to  appear  andconfefs  the  adiion,  idc.  he 
may  be  punimed.  Hub.  9. 

But  action  lies  not  again  11  an  attorney  retained  in  a  fuit, 
though  he  knows  the  plaintiff  hath  no  caafe  of  action  ; 
he  orJy  acting  as  a  fcrvant  in  the  way  »t  nil  proieiiien. 
4  bsfi .  \  t"j  :  t  Mut.  109.  1  hough,  where  an  attorney 
or  foiicitor  is  found  guilty  of  a  grol-*  nrgteil,  the  court 
of  Cha/tt&y  has  in  fome  cafes  ordered  him  to  pay  the  colts, 
l  P.  Wnu.  cy3»  Ke  who  is  attorney  at  one  time,  b 
attorney  at  all  time*,  pending  rhe  pica,  i  D(u:v.  109. 
And  the  plaintiff  or  defendant  may  nur  change  hi»  attor- 
ney, while  the  luit  is  depending,  without  lea«  or  the 
courr,  which  would  rtihet  on  the  trrdit  ot  aitwme?  ; 
nor  until  his  fees  me  paid.  Mkb.  14  Car,-  A  i..ule  is  to 
proceed  norWhfWmding  the  ceaihof  an  attorney  ihrrein  i 
and  not  be  delayed  on  that  a  .count.  For  if  an  attorney 
dicth,  the  plaintiff  or  defendant  may  be  required  to 
make  a  new  attorney,  zKtb.  275. 

Attornies  are  liable  to  be  punilhed  in  a  fnrnmary  way, 
either  by  attachment  or  having  their  namrs  ffruck  Out 
or  the  roll  for  ill  practice,  attended  with  fraud  and  cor- 
ruption} and  committed  again  it  the  obvious  juic>  of  j»f- 


|  tice  and  common  honedy;  but  the  court  wUl  nor  eafily 
be  prevailed  on  to  proceed  in  this  manner,  if  it  ap- 
pf;3i tint  the  matter  compfaired  of  wag  ra;her  o^ing  to 
I  neglecl  or  accident  than  defign  j  or  if  tie  party  injured 
has  other  remedy  by  a^ft  of  parliament,  or  afHoo  at  law. 
\x  M>i.  icik  318,  ++o,  583,  657 .  4  AW.  5  7. 

If  an  attorney,  defendant  in  an  action  h  does  nor  appear 
in  due  timet  plaintiff  may  fign  &fartjtutger ,  which  enables 
him  to  ftnkc  the  defendant  off" the  roll>  and  then  he  n»y 
be  fued  as  a  common  perfon  (ftat.  2/^4.  ei  8  J  and  can- 
not be  proceeded  againll  by  bill  —On  makingfamfa&ion 
to  the  plain  tin",  an  attorney  fo  forejudged,  may  be  re- 
ftored.    See  ImpryU  InJ?rufter  C?eriea£i  C.  P.  521, 

Sometimes  attornEeiare  flruck  off  the  roll  on  their  own 
application,  for  the  ptrrpofe  of  being  called  to  the  bar, 
and  in  ihh  cafe,  they  mull  be  dilbirrcd  by  their  inn, 
before  they  are  re -admitted  attorniej.  Davgt,  144, 

An  attorney  convitled  of  felony  Uruck  off  the  roll, 

I  h^-y  are  alfj  liable  to  be  punilhed  for  bafe  and  unfair 
dealings  towards  their  clients,  in  the  way  of  buftnefs,  a* 
for  protracting  fnitj  by  little  (hifrs  and  devices*  and  put- 
ting the  parties  10  unnccedary  cxpence,  in  order  to  raife 
their  billi ;  or  demanding  fees  for  buHnefsthat  was  never 
done ;  or  for  refuting  to  deliver  up  their  client's  writings 
^i:h  ivhich  they  had  been  cnlruft-d  in  the  way  of  buli- 
nefs ;  or  money  which  rws  been  recovered  and  received 
by  them  to  their  client's  ufe,  and  for  other  fuch  likegrof* 
and  palpabb  abufe.  2  Ha^L  P.  C.  144:  $  Mxlt  306: 
1  a  M>d  c  16. 

In  a  erimfad  cafe  the  attorney  for  defendant  may  be 
his  bail.  Datig.  467,  S:e  tit.  Sail. 

Payment  to  tne  attorney,  is  payment  to  the  principal, 
Dwgt.  623  :  t  BUcL  R.S. 

An  action  lies  againfl  an  attorney  for  neglecting  to 
charge  a  perfon  in  execution  at  hii  clients  fuit,  accord- 
ing to  a  rule  of  cjuri  %  although  it  feeins  it  was  rather 
want  of  judgment  than  negligence,  3  Wrffi  375  :— -  But 
the  court  will  not  proceed  againtt  htm  for  it  in  a  fum- 
mary  way.  4  Burr.  zo6o. 

An  attorney  has  a  lien  on  the  money  recovered  by  h;j 
chent,  for  his  bill  of  coft*  :  if  the  money  come  to  his 
hands  he  may  retain  to  the  amount  of  his  bill*  He  may 
.lop  it  in  transitu  if  he  can  lay  ht " " 
the  court,  they  m]]  prevent  i l ' ^  L 
demand  is  latisfied.  Tf  the  aim 
defendunt  not  to  pay  till  his  bil 
mem  by  the  defendant  after  fu, 
bis  own  wrong,  and  like  paying 
nfligned  alter  notice.  Dw*i  23d, 

The  court  under  cirvumtlanci 
nrnry  jurifJiction  over  a  si  a  r  tori 
deliver  up  deed;,  fV.  on  £&rirf&! 
they  dine  into  his  hands  as  i 
receiver  of  rent&,  3  Trim  st* 
1  mt  148:  j&d  Laf, 


if  he  apply  to 
ovrr  aim!  hii 


irged,  a  pay- 
would  be  in 
a  debt  which  has  been 


h  no:i 


will  entertain  a  fu  rn- 
ey in  obligiog  him  to 


court  and 
Sa!i.  87  : 
latter  that 

an  attorney  cannot  dei^tn  papers  tieHverrd  to  him  on  a 
fpedal  truft  for  money  due  10  him  in  thai  very  bufincfs. 

Attornies  have  rlw  phviKge  to  foe  and  be  liicd  only  in> 
the  courts  at  iVepm  ajiar^  wnrrc  they  practife :  they  are 
not  obhged  to  put  u\  Ip-cia!  batl,whrn  defendants  j  but 
when  ihf  y  are  plamtiir- ,  they  may  infttk  upon  Ipecialbail  ill 
all  bailable  cafes.  1  l\*t.  2991  Weed's  hji,  450  But  an 
attc  rncy  of  one  court,  may  in  ihat  court,  hold  an  attorney 
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of  another  court  to  bail.  Attornics  llia.1t  not  be  chofen  into 
omces,  againlt  their  wills.  bet:  tit.  Abatement,  Prktikgc. 

ATTORNEY  OF  THE  DUTCH Y  COURT  OF 
L  A  NC  A  ST  E  R,  Almnafw  cm  its  tluzatm  Lanca/frue.  ]  Is 
the  fecond  officer  in  that  court;  and  feems  for  his  Ikill 
in  law  to  he  there  placed  a?  to  the  chancellor,  and 

chofen  for  fom*  fpecial  truft  rcpofed  in  him,  to  deal  be- 
tween the  king  and  his  tenants.  Cowti. 

ATTORNEY  GENERAL,  U  *  gteat  officer  under 
the  king,  made  by  letters  pirem.  It  is  his  place  to  exhibit 
informations,  and  profccuie  for  the  crown,  in  mattoro  cri- 
minal j  and  to  ft|c  bills  in  the  Exebcquer,  lor  any  thing  con-  I 
cerning  the  king  in  inheritance  or  profits  ;  and  others  may 
bring  bills  againft  ihe  king's  attorney.  His  proper  place 
in  court,  upon  any  fpecial  matters  of  a  criminal  nature, 
wherein  bis  ayendante  is  required,  is  under  the  judges, 
on  the  letr  hand  of  the  clerk  of  the  crown  :  but  this  is  only 
upon  folemn  and  extraordinary  octillions  ;  for  ufually  he 
does  no:  fu  there,  but  within  the  bar  in  theface  ofthe  court. 

ATTORNMENT,  jfttmt*miat*m  from  the  French 
itw  itrr,  to  turn.] — Sir  Martin  Wright  <ind  many  other  wri- 
ter? have  laid  it  down  as  a  general  rule,  that  by  the  «id 
feudal  law  the  feudatory  could  not  alien  the  feud  without 
the  confent  of  the  lord  j  nor  the  lord  alien  or  iramfer 
his  JVignorv  without  the  confent  of  his  feudatory.  Hfytg^t 
Tetttim  jq,  jt.  It  i*  certain  that  this  doctrine  formerly 
prevailed  in  E'lglndi  if  not  at  lea  It  to  ctjual  extent  in 


other  countries. 

This  necrmty  of  the  ennfenf  of  the  tenant  to  the  alie- 
nation of  the  lord -gave  rife  in  our  old  law  to  the  doctrine 
of  atiefttment ;  which  at  common  law,  lignihed  a ei t v  the 
eeriest  of  the  t(*t.nt  to  thv  gnun  of  tht  jfogaarp,  w hereby 
he  agreed  to  become  the  tenant  of  the  new  ford  Hut 
after  the  ftaiute  quia  tm  mf*  t#$*wm  I  '  tl  #4  I  M  i  0 
was  parted,  by  which  Ittbittfeudarion  whs  pr^ni bleed f  it 
became  ncceflary  that  when  ihe  re^er I'mn  or  remainder.' 
man  afier  an  etl.ctc  lor  ye  srs,  lor  liic  or  in  tail,  granted  his 
revrrfinn  or  remainder,  the  pameuLr  tenant  ihoujd  at: 
torn  to  tlie  grantee.  The  neceflity  of  attornment  wa.-,  111 
fame  mrafmc  ;  avoided  by  the  Uaiute  ol  uir.v  j  (27  i/  it. 
e  io  ;)  as  by  tlut  Salute  the  pniT  llion  iv.  ii  iti  m<  d  ately 
executed  to  she  ufc;  and  by  the  lUtute  .if  iFdh  \  (3^  & 
35  H,  8  e*  $  \\  by  which  like  legal  et!atc  a  mimed  jateiy 
veiled  in  the  devifre. 

Attornment  however  fiill  continued  to  be  neceflVy  tn 
many  cafes  ;  but  both  their  n  ccHity  and  emca^y^iv  now 
aimed  tocalJy  taken  away;  lo*  by  Hat.  ^  ftt:tt*  t>  lO.y  cj< 


It  is  enacted,  J  hat  all  gr-mth  and  conveyances  of  manor** 
Ijiids,  rmts.  reyeruuns,         by  fine,  «r  otherwiic,  ihall 


bf  good  withnuc  the  a:rornmeot  of  the  tenant*  ;  hut  no- 
tice mult  be  gi  ecu  of  the  gram,  to  the  tensnt,  before 
which  he  Ihall  not  be  prrjndued  by  pay  10 cut  \.\  .my  pjnt 
10  the  grantor,  or  for  breach  of  the  condition  for  non- 
payment. And  by  Hat.  u  C«  a  c  19*  attornments  of 
lands  ^f-  maUc  oy  tenants  so  hraugers  chiming  title 
to  the  e (late  of  their  landlords  Ih.dt  be  null  and  void, 
and  (heir  landlord's  pofi.-.  >•  n  no  ff  -:ied  thereby  :  though 
thii  Jliail  not  extend  to  vaca;e  any  r.uornmcnr  made  pur- 
fiiam  to  a  judgment  at  ii*,  or  witii  content  ofthe  laqd- 
lord  ;  or  to  a  m.origagee  on  a  forft^iud  mortgagea 


"i  ?  i  the  palling  of  thrfc  Itatutci,  the  dodirine  »j1  at- 
to.-iintcnt  \va-.  one  of  ihe  moil  copicni*  and  abiirufe  points 
ottiic  Uw.'  but  ihcfi"  .ids  having  ipadi;  a ttm lament  both 
d  .  '^i  Jiary  ar.d  ojopcrativc,  the  k.iroing  u^cm  it  may  bfin 


faid  to  have  become  near  entirely  ufelefs.  See  1  Injt.  307. 

AVAGt£,  or  Jto\f*i4.  A  rent  or  payment  by  tenants 
of  the  manor  of  WfitiU  in  $£e*t  upon  St.  LttatarA\  day, 
6  November,  for  the  privilege  of  pannage  in  the  ford's 
woods,  for  every  pig  under  a  year  old,  an  half- 
penny ;  for  every  yearly  pig,  one  penny  j  and  for  every 
nog  above  a  year  old,  two-pence.  Bkatu 

AUC  HON  ARH,  Jht'tmartt,  Sellers,  regrators,  or  re- 
tailers. Placii.  Part.  tBiTrf,  t-  Bet  more  properly  brokers. 

AUCTIONS  and  AUCTIONEERS,  Under  jian. 
17  G&i  3.  c  50;  19  fJfo.  3.  r.  ac,  56;  zi  Get,  Ji  r.  17  : 
22  Via,  3.  c.  06;  32  r>'fft.  3,r>i,  e^cry  Auciirijieer  mull 
t.ike  out  an  annual  licence  ;  paying  within  the  billb  of 
mortality  1  /.  3  s.  and  without  c  /.  and  under  thefe 
llatutes  and  ftat.  27  Ges.  3  .  r.  13,  (explained  by  Itatuies 
29  GVp.  3.  c.  63  :  30  Gfo,  3,  € ,  26  :  32  Gto  3  e .  4  t,  con- 
taining certain  exemptions)  duties  are  impofed  on  goods 
fold  b/  l,.m.h ;  ivhi.  h  ^'Jiicj  arc  a  <_!i  u^l  ou  the  auc- 
lioneer,  not  on  the  pur  chafer. 

The  prafticc  of  pttfmg^  as  it  h  called,  at  auctions  was 
in  B***uttft  v.  Gbtiftr^  {Ciatp*  395 ,)  conndered  a.1  ilteg.-ii; 
but  the  legiJlature  having  enaCleJ  that  property  put  up 
co  i'ale  at  auction  dial  I,  upon  the  knocking  down  the 
hammer,  fubjeft  the  auctioneer  to  the  payment  of  certain 
duties,  umtis  iiuh  \  ropcrty  can,  by  the  mode  prefcribed 
by  the  act  be  Ihcwn  to  have  been  bought  in  by  the  owner 
himirlf,  or  by  fume  pcrfon  by  him  authonfed,  feema 
iiulirc^tiy  to  have  given  a  fandion  to  this  ptaake  which 
may  materially  afreet  the  authority  of  the  decjfjon  in 
it  clhr  v.  <tajc<iigiif,  and  the  opinion  in  ftexntrli  v.CbrljPa  : 
fee  2  Bti.  C.  R  ;^6.  and  the  ftat.  Gr=>.  j.r,  37.  ^  20^ 
Fvv&tcHtettSj  Treatiji     Eqhity,  L  zi  j. 

AU^iENCE  COURT,  Qm  twttkvria*  CatniutrL'itJsi  ) 
A  co  rt  belonging  to  ih.v  archbtihopol  antn i't/ry,  having 
the  Mmc  authority  with  the  court  of  arches,  though  in- 
.'i-rior  to  it  in  dignity  and  antiquiiy.  It  was  hriU  in  the 
.irchbiiliop^^  palace  ;  umi  in  former  times  the  arLhbilhops 
were  wont  to  u  y  and  determine  a  great  many  ecdefwtHical 
Criu:t:s  in  their  own  p*tace*j  but  Ucfort  thry  prtmounced 
their  dtfinniw  lentence,  they  committed  the  mmter  to  be 
argued  ay  mm  learned  m  tlie  taw,  whum  ttiey  u<mtd 
iheir  autiitur? ;  .;nc  l  »  id  :irne  .t  grew  [0  one  ipectai  man, 
wno  .u  t<i'a  v,.\y  t*  CaiJed  ctnjiv  Lta  tt*£Qtivrkmqz<  audientije 


that  deciding  of  cauks  between  party  and  part)  ,  but 
Only  iuch  as  ^re  ol  Lift,  e,  and  e(p<ciaUy  *i  ai  r  vfitatttari^e 
■  >  ,//f.;-;.' ;  j;  tin  yr.iniing  the  cud  oy  id  fpirituaJdieki 
during  the  vac.  n  y  of  biihoprii.k^,  UtftlttttictfM  to  bene- 
^es,d^enlaUonSf  tsV  but  tins  is  now  duun^iidhcd  frrm 

i ^i-ec i n  1  CLiinmulioii  was  : tear gmcrai  to  the  nrchbiwop,  in 
which  capacity  he  exercifed  ecCkfikfticaJ  jurifdicli^  n  1  ■ 
every  diojete  becoming  vacant  vwithin  rhe  province  of" 
Cuhter&urj.  4  Ifjt.  337.  Outflow  thele  three  great  orfivrs 
ot  official  piin^spal  of  the  arehbilhtip,  dean  or  judge  of 
ihe  peculiars,  and  ofticial  of  the  audience  are,  and  bate 
been  for  a  long  time  pai^,  patted  in  one  pirttm  anUtrr  the 
general  name  of  BtaM  tf  tbtarihts.  'jthnf.  154. 

The  art  htiimop  of  lark  hath  in  lihe  manner  his  court 
of  a ud  ic  rv.:e    %w*f*  2  5  J .  S  e  ?  Archi.  1  *  t  mi  t . 

AUULNjjO  WV  T&KUWAX&Oi  See  title  %a 

AUDITA 


AUDITA  QUERELA. 


AUDITA  QUERELA-  A  writ  whereby  a  defendant, 
tgainrl  whom  judgment  is  recovered,  and  who  is  therefore 
i  11  da  n  gerofexecution,  or  perh  a  ps  actually  in  execution,  [or 
on  a  ll  at  ute -merchant,  Itatute- Ihple  or  recognizance,]  may 
be  relieved  upon  good  matter  of  di (charge,  which  his  hnp- 
pened  hnce  che  judgment :  as  if  the  plain  riff"  hath  giv*n 
him  a  general  releaf;?  ;  or  if  the  defendant  halh  paid  the 
debt  to  the  plaintiff,  without  procuring  fatisfaclion  to  be 
entered  on  the  record.  In  thefe  and  the  like  cites  there- 
in the  defendant  hath  good  matter  to  plead,  but  h;ith 
had  no  opportunity  oi"  pleading  it,  (cither  at  the  begin - 
ing  of  the  fuit,  or  fan's  darrtia  continuance,  which  mult 
always  be  before  judgment,)  an  Mtttlifa  trairAa  lies,  in  the 
nature  of  a  bill  in  equity,  to  be  relieved  again  it  the 
op  pre  ft  cm  of  the  plaintiff.  It  is  a  writ  directed  to  the 
court  Hating  that  the  complaint  of  the  defendant  had 
been  heard  [audit ft  querela  if rf aide  nth,)  and  then,  letting 
out  the  matter  of  the  complaint,  it  at  length  enjoins  the 
court  to  call  the  party  before  them,  and,  having  heard 
their  allegations  and  proofs,  to  caufe  jullice  to  be  done 
between  them,  Fir.cb.  aii*;  FrN.B,  102.  JtatfoUes  for 
Rail,  when  judgment  is  obtained  agdinii.  them  by  fciic 
facias  to  anfwer  the  debt  of  chetr  principal,  and  it  hap- 
pens afterwards  that  the  original  judgment  againll  their 
principal  is  rev  tried  :  for  here  (he  Binl,  after  judgment 
had  again  it  them,  have  no  opportunity  to  plead  this  fpe- 
cial  matter,  and  therefore  they  thai  I  have  redrefs  by 
atttfita  qmrrln  i  {i  R'd.  Air,  30  ii  ;)  which  is  a  writ  of  a 
molt  remedial  nature,  and  feems  to  have  been  invented, 
left  in  any  cafe  there  fhtiuld  be  an  oppreffive  defect  of 
juftice,  where  a  part),  who  hath  good  defence,  is  too  late 
to  make  it  in  (he  ordinary  forms  of  law*  tut  the  indul- 
gence no*  fhewn  by  the  courts  in  granting  a  fumnnry 
relief  upon  motion,  \n  cafes  ot  futti  evident  opprrliion, 
{Ltui  Raym.  439 :  j  Safi  yj,)  has  almotl  rendered  ufe- 
lefs  the  writ  oi  audita  querela  and  driven  it  quite  out  of 
practice    3  Comm  406- 

Some  pat  t  ot  the  old  law  on  thisfubjeft  is  here  Hated  \  to 
give  the  jtudent  a  genera]  id -a  of  this  circuitous  pro-" 
ccediug — If  n?  etlLry  to  enter  more  at  large  into  thi* 
learning,    let   him  look  into  VintSi  /fondant,  and 

On  a  tlatute,  the  con u for  or  his  heir  may  bring  audita 
Mgrz&tj  hesore  execution  is  fued  out  ;  but  this  may  not 
be  done  by  a  Granger  to  the  itatute,  or  a  purchafer  of  the 
land.  1  Danv  Air,  6 30  .  3^.  13,  If  a  Jeflee  cove- 
nant fur  him  and  his  aligns  to  repair,  xad  the  leflee  af- 
fign  over,  and  the  cover. ant  i<,  broken  :  if  the  leJlbr  fues 
one  of  them  and  recovers  damages,  and  then  fues  the 
other,  he  may  bring  audita  qtterela  for  In  ,  relief.  Rro. 
74*  And  where  a  man  nath.  g*ods  from  me  by  my  de- 
livery, and  ano. her  t,\kes  tiicm  from  him>  fu  that  he  is 
Uabte  to  both  our  fuir^  and  one  of  us  fje  and  recover 
again il  him,  and  then  the:  other  fues  him,  his  remedy  is 
by  this  wnr.  Dyrz^z.  Oncbinds  him.elf  and  his  heirs 
in  an  obligation,  it 'the  obligee  rr  cover  of  the  heir,  and  af- 
ter  fuc  the  executors  lor  itie  fame  caufe j  &c.  they  may 
have  rhe  writ  audita  querela,  Plowd  439  If  two  joint 
and  fcvtral  obligors  -hc  Hied  joimly,  and  both  taken  in 
execution,  the  death  or  rfcape  of  one  wiil  not  difehargc 
the  other,  fo  as  togive  him  this  action  \  but  if  (uch  obli- 
gors be  profecuted  levcraily,  and  a  fubfaciion  is  once  had 
again !i  one  of  them,  or  againll  ihc  liter iff  upon  (he  rfcape 
of  one,  the  other  may  have  it*  H*L  58  :  5  Rtfi  87.  Judg- 

Voi*.  L 


ment  is  had  again  ft  a  fherifl"  oi>  nn  eft  ape  of  a  pei»fon  in  ex- 
ecution, and  after  t  lie  (ir  (I  judgment  ia^ei'erfed  for  error,- 
the  fh  rri;F  ma  1 1  ha  vc  rcl  ief  by  a#4*ta  qntrtla .  8  jRoj  1  ±2 . 

If  a  plaintiff,  that  fues  as  ad  m initiator,  and  recover* 
judgment  and  fogi  out  execution,  has  his  letters  of  ad- 
ininilhatton  revoked  \  the  defendant  mafi  be  relieved  by 
am/: fa  fittrda.  S(j/e  4.17, 

If  A.  being  within  age  becomes  bail  for  B.  ar>d  after 
twojttre/b,  and  nihil  returned,  judgment  is  given  again  ft 
A,  he  may  have  an  auJha  qtttrrla%  and  avoid  the  re-* 
cognizance,  and  fo  the  judgment  thereupon  cf  confr- 
quence  fhrill  be  avoided.  15  c. 

Jlut  if  /}.  being tvithin  age  enter*  into  a  boml  to  B.  who 
procures  C  without  any  warrant,  (O  appear  far  A.  and 
Cttnf&Tefl  ?i  judgment  thereupon^  yet^.  mall  not  h^ve  an 
audita  querela,  but  be  rnutl  take  his  remedy  by  action  of 
dtfcrit  againil  the  attorney.  Cra,  J  at,  694,. 

The  writ  of  anilita  qurrrla  may  be  had,  where  a  rccog- 
nifance  or  itatute  entered  into  is  defeaive,  and  not  good ; 
or  being  upon  an  ufurious  eontrac),  by  durefs  of  irupri- 
fonment,  or  where  there  ii  a  defeafance  upon  it,  trfc. 
Mm?,  Ca.  1C97  ;  i  Brwni-,  39:  x  Bulj}+  3:0,  £0  upon 
11  sewing  ;in  acquittance  ol  [lie  togniler,  cm  a  faggeltion 
that  he  had  agreed  to  deliver  up  the  Itatute:  1  RtL  309. 
Where  one  enters  into  a  Hatute,  and  afcer  felh  his  lands 
to  divers  purchafers  i  or  judgment  is  had  againlt  a  man, 
who  leaves  land  to  fevcra!  heirs,  Lfc.  and  o«e  ot  tae  pur- 
chafers,  or  one  heir  alone  is  charged,  he  may  have  this 
Writ  againlt  the  re£l  to  contribute  to  him.  3  Rrp,  44: 
ZB:AJ}.\^ 

W  hic*e  a  Jtntute  or  reeognifancc  is  acknowledged  be- 
fore one  vvho  hath  not  power  to  take  it,  and  afterwards 
the  cognifor  makes  a  feoifment  of  the  land  to  another^ 
and  the  cognilec  taketh  out  cxreutj^.n.  iir  luch  cjlc  tire 
feoffee  may  have  an  audita  qtii-rdat  and  avoid  the  execu- 
tion. Din  27,  35. 

If  A,  enters  into  a  itatute  to  R.  and  pays  the  money 
at  the  day  aitigned,  upon  which  the  Itatute  is  cancelled, 
and  after  B.  lorges  a  new  futute  in  the  name  of  A,  in 
th«  cale  A.  msy  relieve  himfelf  by  mufti*  ft&A*\  for 
the  forged  ftatuie  having  all  the  cltentials  of  a  true  one, 
the  court  was  obliged  to  look  on  it  as  fuch  till  the  con- 
trary appeared  ;  which  the  cognilbr  could  not  fet  forth 
before  execution,  having  no  day  to  appear  judicially  in 
couit,  and  therefore  is  put  to  this  writ  to  avoid  the  cxe- 
cution  ftiundfd  on  the  injuUlcc  of  the  prcteinied  conutcc, 
F.  M  B.  .04. 

If  upon  an  elegit  the  Iher iff  takes  an  mquifiiioti.  and 
there  uie  feveral  lands  fcund  lubject  to  the  extent,  and 
iieveral  values  found,  and  ihe  llieritT  returns,  that  he  has 
dfliviTL-:]  lijineof  the  lamia  in  particular  for  the  moiety, 
where  it  appears  according  to  the  values  found,  that  sn 
etjual  moiety  h  not  delivered  to  the  party  who  recovered, 
but  more  than  a  moiety ;  yet  this  is  not  void,  nor-is  it  a 
dillcilin  by  the  entry,  but  only  voidable  by  nmdiia  gwrrWW, 
1  Rol.  Abr,  305, 

If  two  executors  fnc  execution  for  damages  recovered 
by  the  teltator,  where  one  hath  releafed,  an  audita  que- 
rela lies  againit  both.  1  Rol.  Alrr,  312. 

Jf  A-  cognifee  of  a  itatote  rcleafes  to  the  tenant  all 
right,  iuterelt,  and  demand,  together  with  all  fuiu  ar.d 
executions,  and  afterwards  fues  execution,  the  tertenasc 
fhall  have  an  audita  qtttrtin  to  kt  aiidc  this  exeiution. 
Op.  Eti*u  40:  t  And.  133. 

N  So 


AUD 


AVE 


So  in  trefpafs  or  other  ad  ton,  if  it  be  found  for  the 
plaintiff  by  ttif  prists^  and  after,  before  the  day  in  bank* 
the  plaintiff  rclcafes  to  the  defendant,  and  2 ftci  judgment 
h  given  for  the  plaintiff,  the  defendant  (hall  have  an 
audita  qtrerda  upon  this  matter;  becaufe  he  could  not 
plead  the  mJeafe  at  the  day  in  bank*  1  Rcl.  Abr>  307. 

In  an  audita  querela,  the  procef*  in  a  venire  facias,  dif- 
trhiiptf,  afteft  pfueiei  >  and  if  mt  eji  inventus  be  returned, 
or  ibat  be  batb  nothing,  the  plaintiff  (hull  have  a  ctzpiat 
againft  the  defendant.  F.  K.  B.  10+i  Dyer  297.  b. 

If  an  r.udita  querela  is  founded  on  a  record,  or  the  pcr- 
fon  bringing  it  is  in  cullody,  the  procefs  upon  it  is  *  Jet  re 
;  hut  iffounded  on  matter  of  f»cl,  or  the  party  is  at 
lar^e,  then  the  proccli  is  a  irmrr.  1  SalL  gt* 

And  If  there  be  a  default  by  the  defendant  upon  a 
forefeet  t  or  two  nilils  Jt  turned,  the  pi  aim  iff  thai  I  have 
judgment,  1  Sate.  93,  But,  where  an  audita  querela  is 
fued  ywra  //W,  and  the  party  is  at  large,  there  fhall  i>e~ 
Vtfr  be  a_/t -ut  facias,  t  Jo/it  9a:  I  I  CO  rf. 

An  audita  querela  fhall  be  granted  out  of  the  court, 
where  the  record  upon  which  it  i*  founded,  remains,  or 
it  iray  be  returnable  in  the  fame  eourt.  F*  N  B.  105  b. 
And  therefore  if  a  man  recover  in  B.  R.  or  C  B.  ihe 
defendant,  having  a  releafe  aferjudgmcnt,  and  before 
execution,  mail  Jue  the  audita  querela  out  of  B,  R.  or 
C  2?,  where  the  record  35.  F,  N.  B>  105*  S^^  if  ,1  re- 
cognisance  be  acknowledged  in  C.  B.  and  execution  be 
fued  upon  it  after  relcafc,  the  defendant  [hall  fue  the 
audita  querela  out  of  C.  B.  F.  N,  B.  J 05.  But  an  att* 
tiit  a  querela  may  be  by  original;  and  upon  a  judgment 
in  C.  B.  i:  goes  our  of  chancery  returnable  in  C.  B, 
F*  K.  B.  io5- 

The  writ  of  audita  quoeln  fhalf  be  allowed  only  in  open 
court.  1  Bvljl.  j 40:  1  B*tjf.  97:  2  Slew.  240, 

Upon  audita  querela  brought,  2 fuperfedeas  mail  go  to 
Ra^  execution  :  and  the  judgment  in  this  action  is,  to  be 
difiharged  of  execution-  Hoe,  z.  If  an  attdita  querela  be 
unduly  gotten,  upon  a  falfe  fur  mile,  it  may  be  quafhed. 

1  £*!).  140.  '  Tbst  writ  lies  not  ^  pdgmtnt  upon  a 
matter  n&bi.b  tie  party  might  have  pleaded  before.  Cm.  Elin. 
3$.  A  bare  furmife  is  not  Sufficient  to  avoid  a  judg- 
ment ;  but  generally  fume  fpeciatry  mull  be  (hewn.  Cro* 
jfewt  C79.  Upon  a  releafe  or  other  deed  pleaded,  no 
fuptrffJrat  will  be  granted  till  the  plaintiff  in  the  waits  a 
qurrzla  hath  brought  his  witnefTcs  into  court  to  prove  the 
deed:  and  if  execution  be  executed  before,  bail  is  to  be 
put  in  by  allowance  of  the  court.  1  t.sH.  Air.  [51. 

Upon  a  motion  for  an  allowance  of  an -audita  querela, 
it  was  hcJd,  (hat  hail  map  hi  gi-vra  in  eourt  and  not  clfe- 
where ;  unlef*  in  cafes  ofneccflky,  to  be  allowed  by  the 
court,  and  then  it  may  be  put  in  before  two  judge*. 

2  ....v.  XZ2. 

A  m:tn  nonfuired  in  zvxaudiin  qtiertia,  may  have  a  new 
writ-  F  N.  B.  104.  When  lands  ate  extended  on  any 
fcirute,  before  the  time*  audita  querela  lieth,  22, 
4-6  E.  3,  A  writ  in  the  nature  of  an  audita  querela,  has 
been  made  out  returnable  in  2?,  R.  on  a  fpecial  pardon, 
fctting  forth  the  whole  matier.  Jeitk.  Cent.  109. 

AUDITOR,  Lot J  An  oficcr  of  the  king,  or  other 
perfnnor  corporation,  who  examines  yearly  tht  accounts,  of 
ail  under -olnccrs,  and  makes  up  a  general  bonk,  which 
i\::v.  :  ti..j  -JiijVxcnce  between  thcii  receipts  and  charge, 
aod  thei-  fever.d  allowances r  commonly  called  ailnca* 
i'ttJtt :  as  the  auditors  of  the  c.scheqtttr  take  the  accounts  of 


ihofe  receivers  who  collect  the  revenues.  4  /j/?.  ic&. 
Keceivcra  general  of  fee-farm  rcn^s,  &rV.  are  alfo  ccrmeti 
auditors^  and  hold  their  audiii  for  adjuilinj^  the  account* 
of  the  faid  rents  at  certain  times  and  pUccs  appointed. 
And  there  are  auditors  afligncd  by  the  court  to  amJii  and 
fettle  accounts  in  anions  of  account,  and  other  cafes, 
who  arc  proper  judges  of  the  caufe,  and  picas  arc  made 
before  them,  tie.  1  BrvtusL  24. — See  tit,  Atcwnt. 

AUDITOR  Of  THE  RECEIPTS,  An  oficcr  of  the 
excbeqitit,  that  files  the  teller*'  bilis,  and  having  made  an 
entry  of  thein,  gives  the  lord  treafurtr,  weekly,  a 
certificate  of  the  money  received  j  he  makes  debentures 
to  the  teller?-,  before  they  pay  any  money  ;  and  takes 
their  accounts:  he  alio  keeps  the  rlad  awi  of  receipts, 
and  the  trcafurcr's  key  of  the  creafury,  and  feeth  every 
teller**  m^ney  locked  up  in  the  ;reafury.  4  fajt*  J  07. 

AUHITORE5.  the  fame  with  audientes,  i.  e.  the  cate- 
chumens, or  thofe  who  were  newly  in llrucled  in  the  my- 
fterics  of  the  Chrirtian  religion  before  tliey  were  admitted 
to  baptii'm  j  and  uMiUl&'ittm  wn  that  pla<.c  in  the  chuj'ch 
where  they  flood  to  bear,  and  be  inftrucled,  now  called 
the  nave  of  the  church:  and  in  the  primitive  times,  the 
church  was  fo  ftricl  in  keeping  the  people  together  in  that 
place,  that  the  pcrl'on  who  went  from  thence  in  fermori 
time  was  excommunicated.  Blount. 

AUDITORS  OF  THE  IMPREST,  Officers  In  rheyr- 
e/jequer^  who  formerly  had  the  charge  of  auditing  the  great 
accounts  of  the  kind's  eurtonii,  naval  and  military  ex  pen- 
ce*, &rV.  But  who  are  now  fuperfeded  by  the  Corn- 
xnifuonen  for  auditing  the  publkk  accounts.  See  title 
Ai£%imts  Fuldici, 

AVENAGE*  from  the  Lat»  ave*ta.~\  A  cerMin  oli-li- 
tity  of  oats  paid  by  a  tenant  to  his  landlord  as  a  rent,  or 
in  lieu  of  fomo other  duties.  Bttxmf-, 

AVENOct,  ai-eitarivs,  from  the  Fr.  <tv«V.v,  oats.]  An 
officer  belonging  to  the  kingTs  flables,  ihat  provided 
oats  for  his  horfea  ;  mentioned  Stat.  t$  Car.  2.  tap.  %. 

A  VENTURE.  AJi'auuYs  or  trials  of  fcUl  at  arm*  5 
military  exercifes  on  horfeback.^ — AJpfa  de  artm  1  Brady's 
Append.  Hid,  Ea%.  250:  Addit.  Mat.  Paris,  p.  149. 

AVENTURE,   (properly  stdvcvtgrt)*    A  mfebaaer 
caufmg  the  death  of  a  man  ;  as  where  a  perfon  is  fud.de 
ly  drowned,  or  killed  by  any  accident,  without  felony. 
Co.  Lit.  391. 

A  VERA,  q*afin-erat  from  the  Fr.  ouore  and  otttrage* 
•tvlttt  opcragium.]  Signifies  a  day's  wen-k  of  a  plough  an n, 
formerly  valued  at  Si/.  It  is  fvund  in  Darrefday.  4  htjl.  269. 

AVEKALiK,  ..  r. .... ■■•.]  |v  to  fignify  fervice 
which  the  tenant  owes  to  his  lord  by  horfe  or  caniage  : 
but  it  is  more  commonly  ufed  for  a  contribution  that 
merchants  and  others  make  towards  their  lofTcs,  who 
have  their  goods  caltimo  tne  l"ea}  for  theufeguard  of  the 
fliip,  or  of  the  other  goods  and  lives  of  thofe  perfons  that 
arc  in  the  fliip,  during  a  scmpcii.  It  is  in  this  fenfe 
called  averaget  becaufe  it  is  proportioned  end  allowed 
after  the  rate  of  every  man's  goods  carried,  Si:c  title 
hfurrmee. 

Awr.ge  is  likewife  a  finall  duty,  paid  to  msflers  of 
fliips  when  goods  pre  fent  in  another  nun's  fliip,  for 
their  care  of  the  gouds,  over  and  above  the  freight 

AVERAGE  Or  CORN  FIELDS,  The  Hubble  or 
rem.muier  of  ilraw  and  grafs  left  In  com  fields  after  the 
harveft  is  carried  away.  In  fttnt  it  is  called  the grattea, 
and  in  other  parts  the  Tv:tghingst  fcsfr, 
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tt  10 
icrve 


He  that  elrtintJ  tftr.ti  from  tdtaitt  fw  I'ffy  W  itt  tnil,  air  front 

Where  one  thing  is  lo  be  done  in  confideration  of  to- 
other, on  contract*,  &f>  there  mil  ft  be  an  averm&il  of 
performance,  but  where  there  is  promt  ft  agninfl  promife, 
there  needs  no  *s  u.--it.vnt  j  for  each  party  hath  his  aclion, 
I  Lev*  £  I*  '  he  ufc  of  a*oemnewi  being  to  .ilVertain  what 
is  al [edged  doubtfully,  deeds  may  Ibniciimc*  be  made 
good  by  frt'nir.oti,  where  a  pcrfon  U  not  certainly  named ; 
but  when- (he  deed  itfelf  is  void  for  uncertainty,  it  cannot 
be  made  good  by  averment,  j  Rep.  155.  Avftmait  can- 
not be  made  againfl  a  record,  which  imports  in  itfelf  an 
uncontrolable  verity.  C«-  Lit.  26:  ~J>  nk.  232. 

Where  a  jlatute  is  recited,  there  one  may  not  aver  that 
there  is  no  fuch  record  ;  for  generally  an  averment, 
as  this  is,  doth  not  lie  againft  a  record  j  for  a  record  is  a 
thing  of  folcmrt  and  high  nature,  but  an  averment  is  but 
the  allegation  of  the  party,  and  not  fa  much  credit  in  law 
to  be  given  to  id  hit  P-  R,  155, 


AVER  CORN,  Is  a  referred  rent  in  rmtt  paid  by 
farmers  and  tenants  to  religions  houfes  :  and  fignifies,  by 
SW^r,  corn  drawn  to  the  lord*s  granary^  by  the  working 
cattle  of  the  tenant.  *Tia  fqjapofed  that  this  culium  w.u 
owing  to  the  jft^tfrjfrflt'  ft*at,  a  mcalune*  of  eora  brought 
to  the  pricit  annually  on  SraZarr/Vs  day,  aj  an  oblation 
for  the  firft-frtMis  of  the  earth  :  under  which  title  the  re- 
ligions had  corn-rent  paid  yearly  j  as  appear*  by  an  in- 
qui ji  tion  of  the  eflate  of  the  abbey  of  Gfafltttiiwy.  &  l>, 

AVER  LAND,  Seems  to  have  been  fuch  lands  as  the 
tenants  did  plough  and  manure,  vpm  aver  its  for  the 
proper  ufc  of  a  monaficry,  or  the  lords  of  the  foil.  Men, 

AVER  PF.IJNY,  (or  average  pcrtty).  Money  pa nJ  to- 
wards the  king's  averages  or  carriages,  or  to  be  freed 
thereof. — RrfaL 

AVER  SILVER,  A  cultom  or  rent  formerly  fo  called. 
Ciwef. 

AVERIA,  Cattle  :  Spthna*  deduces  the  wnrcl  from 
b  Fr.  mvrtr*  to  work,  at  if  chiefly  working  c&i tie  ; 
though  it  fcems  to  be  mere  probably  irom  a  von,  to  have 
or  poiTefs :  the  word  fomctimes  including  all  perfonsl 
rftatc,  as  MtttHa  did  all  goods  and  chattels.  This  word 
is  tifed  for  oxen  or  horfes  of  the  plough  ;  and  in  a  gene- 
ral fenfe  any  cattle.  Averia  ik#g«t*\  fee  Ehurata. 

A\V.\U\6  CAFTIS  IN  WITHERNAM.  A  writ  for 
the  taking  of  cattie  to  hi.-*  ufe,  who  hath  cattle  unlawfully 
dillrained  by  another,  and  driven  out  of  the  county 
where  they  were  taken,  fo  that  they  cannot  be  replevied 
by  the  IberifT,  fog.  Qrig.  82.    See  tit.  D*p><fs* 

AVERMENT,  wn^/n,  from  the  Fr.  tevirer,  h  ft 
wrifirttrct  teftfiriJ]  Is  an  offer  of  the  defendant  to  make  I 
good  or  jufiify  an  exception  pleaded  by  him  in  abatement 
or  bar  of  the  plaintiff's  aclion  :  and  it  ftgni£es  the  aft,  as 
well  as  the  cffers  of  juftifving  the  exception  ;  and  rot  only 
the  form,  but  the  matter  thereof.  Cs.  Lit.  362.  -  ' 

ami  is  cither  gcreraT,  or  particular;  gen 
concludes  every  plea,  j?c.  containing  matter 
and  ought  to  be  with  theft?  tvords,  and  this 
vtirtjfyt  &-C*  Particular  avermtni  is  when  tin 
siant  for  life,  or  of  tenant  in  tail,  &:V,  is^u 
As  to  general  averments  fee  tit.  Pleading.  Wi' 
particular  avercnenrs,  the  following  quotation 


Averment  lies  not  againft  the  fim#s&f§t  of  ^  ami  ef 
>rcW.  2  Naiof*  P.  C.  r.  i./e8,  14.  Nor  Hull  it  be  ad- 
mitted againfla  will  concern irvg  lands.  5  R*p.  6S.  And 
an  {jxrrtrttr.t  (hall  not  be  allowed  where  the  intent  of  the 
trfhitor  cannot  he  collected  out  of  the  words  of  the  svilK 
4  Rtp,  44.  One  may  not  aver  a  thing  contrary  to  the 
cornJiii  m  ofan  obtigaiion,  which  U  fuppofed  to  he  made 
upon  good  deliberation,  and  before  wttnciTes,  and  there- 
fore not  to  be  contradicted  bv  a  bare  avrr/rte*t,  1  LiU. 

An  nvtmicnt  of  a  wkkeJ  and  iinlawfutconiideratiort  of 
giving  a  bond,  may  well  be  pleaded,  though  it  doth  not 
appear  on  the  face  of  the  deed  :  and  any  thing  which 
fhews  an  obligation  to  be  void  may  well  be  averred,  at 
I  hough  it  doth  not  appear  on  the  face  of  the  bond.  Ad- 
judged on  demurrer,  after  two  arguments  in  the  cafe  of 
Cull'tHi  and  Bia nter ft t  C*  B.  Eajlcr,  7  C«n  3  :  z  fFitfifr, 
3*7- 

If  an  hrsr  is  fited  on  the  bond  of  his  ancestor,  it  muft 
be  mmrtd  that  the  heirs  of  the  obligor  were  cxprefsly 
bound.  2  SattmL  136.  In  declaring  you  fhew  that  the 
obligor  bound  his  heirs. — Another  consideration  than  that 
mentioned  in  a  deed,  may  be  a  ver. w/,  where  it  is  not  rc* 
pugnant  or  contrary  to  the  deed,  Djn-  146.  But  a  con- 
fideration  may  not  be  avtrrtdt  that  is  againfl  2  particu- 
lar orprefs  confideration  ;  nor  may  a v^tttmt  be  ag.iinll  a 
con  fide  rat  ion  mentioned  in  the  deed,  that  there  was  no 
confideration  given.  1  Rep,  17S:  8  Rep.  15c.  If  an 
eltate  is  made  to  a  woman  that  hath  a  hufb*ndt  by  fine 
or  deed,  for  her  life  ;  in  this  cafe  it  may  be  mmd  to  be 
made  to  her  for  her  jointure,  although  there  be  another 
tife  or  confideration  ex preffed.  4^9*.  4-  'mint  may 

be  of  a  nfe  upon  any  fine,  or  common  recovery  \  though 
not  of  any  other  ufc  than  what  is  exprefled  in  it:  it  in.iy 
be  received  to  reconcile  a  fine,  and  the  indenture  10  lead 
the  ufes,  Drrr  311:  2  Bu[jh  2.3 j:  1  Ami.  ^  1  ?.. 

U  one  has  tieo  mAWtri  fo&tpn  fy  tlv  nnmt  if  ttf.  anrt  ltv:n 
a  fmr  or  grnnts  an  annuity  out  of  his  manor  of  ffi,  he 
fliall  by  averment  af«rta'tn  which  of  thtm  it  was;  /*r  ao: 
6  Mad.  23  j  :  Cba*  Rep.  1 1 8. 

If  a  piece  of  ground  was  anciently  called  by  one  name, 
and  of  late  is  called  by  another,  and  it  is  granted  to  me 
by  tills  new  name  j  an  Jtvirmenf  may  be  taken  that  it  is 
all  one  tiling,  and  it  will  make  it  good.  Dyer  37,  44. 
No  avermptt  lies  again  ft  any  returns  of  writs,  that  are 
definitive  to  the  trial  of  the  thing  returned  ;  as  the  re- 
turn of  a  fhefiff  upon  hi*  writs,  Tut  it  may  be 
where  fuch  are  not  definitive;  rmd  againtl  cextiricatei 
upon  com  millions  out  of  any  court :  alfo  agiiinit  the  re- 
turns of  bailiffs  of  franchifes,  fo  that  the  fords  be  not 
prejudiced  by  it.  Dyer  348  ;  S  Rep*  izi  :  2  Cro.  13. 

As  to  Jve*mtntf\i\  aclion s  on  the  cafe  for  words,  See 

ttt  A '.'Hen  H.   I . 

A  fpei. ial  atern.rtit  muft  be  made  upon  the  pleading  of 
a  general  pardon,  for  the  party  to  bring  himfelf  within 
the  pardon.  Hob.  67.  A  perfbn  may  fie  is  not  the 
fame  pcrfon  on  appeal  of  death  in  favour  of  life.  1  Nelf. 

WJmre  a  man  is  to  take  a  benefit  by  an  afi  0/  parlia- 
fBcwty  there  in  pleading  he  tnuWirver^  that  be  h  not  a per- 
/t>fi  aettipttd  j  but  where  he  claims  no  benefit  by  it,  but 
only  to  keep  that  which  he  had  before,  in  fuch  cafe  it  if 
not  neceffary  to  make  fuch  averment.  Phut.  C<w»  St, 
488. 

N  2  Pleai 


AVE 


A  V  0 


Pleas  merely  in  the  negative,  fl»all  not  be  ww/,  be- 
caufe  fbey  cannot  be  proved !  nor  (hall  what  is  again  ft 
pi-^lu  nipt  ion  of  law,  or  any  thing  apparent  to  the  court* 
Ctt.  Lit.  36 1»  $7  J.  By  lUtute  +  $  Ann.  c  l6,  no  ex- 
ception or  advantage  Ihall  be  taken  Upon  a  demurrer,  for 
i\am  of  aatermtHt  of£w parnitu  tfi^  tUt.  except  the  fame  he 
I  pedal  I  y  fet  down  for  caufc  of  demurrer.  See  ui.A/nrmijuriit. 

AVERRARK.  To  carry  goods  in  a  waggon,  or  upon 
loaded  horfes,  a  duty  required  of  fome  cultomary  te- 
nants. Carjvlar.  Cla/imt.  MS.f.  4. 

AiTGEA,  A  ctftern  Tor  water.  Reg.  Eccf.  IfVl.  MS. 

AUGMENTATION,  augmittari*.]  The  name  of  a 
court  erc&ed  17  //.  S  ;  for  determining  fuits  and  contro- 
vcrnen  rdiiting  tomonaflertcs  and  abbey  hnJs,  The  in- 
tent of  this  court  was,  that  the  king  might  be  jufllv  dealt 
v,  uli  touching  the  profits  of  fuch  religious  houfes,  as 
Wfie  g-ven  to  him  by  net  of  p.irlianum.  It  toi  k  i;,. 
name  from  the  attg*t£*tatie# of iht  revenues  of  the  crown* 
by  the  fupprenlon  of  religious  houfes :  and  the  office  of 
MtfjW*rfl*&*»  which  hath  many  curious  records,  remains 
to  this  dny,  though  the  court  hath  been  long  hnce  dif- 
folved.  Terms  At  Ley  68. 

A  VISA  ML  ^  I  UM,  Advice,  or  counTel  De  avl- 

famcnto  if  ewftnfu  t<a\c'dit  ns/hi  tnt$$must  was  the 
common  form  of  our  ancient  kinr;  >*  prams. 

AUKA,  1.  t.  A  court- baron,  auhi  ibidem  tent*  dkt 
Aula  (cdcji*e  is  that  which  is  now  termed  ftavtt  Kckfa*. 
Eadm.  Ub.  6.  p.  141. 

AULNAGE   See  ALNAGE. 

AUMONE,  Fr.  nmmfiu,  alms.]  Tenure  in  flwmne  is 
where  lands  are  given  in  alms  10  fame  church,  or  teJi- 
gtous  houfe,  upon  condition  that  a  fervice  or  prayers 
Jhall  be  offered  at  certain  times  for  the  repofe  of  the  do- 
nor's foul.  Brit.  164..    Vide  Franiaimyi^it. 

AUNCEL  or  AUNSEL- WEIGHT,  qt«tf 
1 or  fvom  aoJht  the  handle  of  the  balance.]  An  an- 
ticnt  manner  of  weighing  t  by  the  hanging  of  fcalci  or 
hooks  at  each  end  of  a  beam  or  ftaif,  which  by  lifting  up 
"in  the  middle  wi:h  on e*s  finger  or  hand,  difcovered  the 
equality  or  difference  between  the  wight  at  one  end  and 
the  thing  ^otig&fdM  the  other.  I  hia  ^  fishing,  being 
fubjccl  to  great  Ucceir,  was  prohibited  by  fever  at  (Ututes, 
and  the  even  balance  commanded  in  its  rtead.  But  noi- 
withftanding,  it  is  (till  uled  in  forae  p . . i" r s  ct  :  :>iid 

what  we  now  call  the  fiiiiiard^  a  fort  of  hand-weighing 
among  butchers,  being  a  fmall  beam  with  anv/^  atone 
end,  [which  mews  the  pounds  by  certain  notches)  feems 
to  be  near  the  fame  with  the  tuwctJ-'wcigbt, — See  tit, 
Wagbti  and  Mef*fttrn. 

AUNCIATUS*]  Antiquated,  Bnmprm,  lib.  2. 
24.  pa*\  6. 

:\ V  f'l ])  ANCK,  In  the  pr^ncr.",!  fs;: nt:i«. r.: :on ,  i-.  when 
a  benefice  is  void  of  an  incumbent ;  in  which  fenfe  it  h 
oppofed  to  plcnarty.     Avoidances  are  either  in  /a, 


by  death  of  the  incumbent ;  or  in 
ccflirm,  deprivation,  re  agnation,  fj) 

AVOIRDUPOIS,  or  ^ 
l,  t.  huhtn  p6*iJurt  tint  jafii  rjft  pout 
en t  from  that  of  troy-wei^ht,  whi 
ounces  in  the  pound,  whereas  thi 
and  in  this  refpeel  it  is  probably 
t>f  greater  weight  than  the  other. 


hr:v  :  and  may  be  by 
See  tit.  jliiwwfaa. 
'  r»  ovtir  du  i*i<ht 
]  A  weight  differ- 
jntains  but  twelve 
tli  lis  teen  ounces : 
riled,  becaufe  it  is 
It  alio  Jignifieth  fueh 


merchandises  as  are  weighed  by  this  weight}  and  is. 
mEariuned  in  divers  Aatutcs.    Sec  tit.  Wrights, 


AVOW  See 

AVOWEli,  Of  a  church  benefice.  Eritt.  e,  19.  See 

AVOWRV*  Is  whrre  a  man  takes  a  difbefs  for  rent 
or  other  thbg,  and  the  party  on  whom  taken  fues  forth 
a  n/firi'iit,  then  the  taker  Ihall  jullify  his  plea  for  what 
caule  he  took  it;  and  if  in  his  own  right,  he  mull  Ihcw 
the  fame,  and  uro<w  the  takir.g  ;  but  if  lie  took  it  in 
right  of  another,  he  mud  make  cQgnifiuta'  of  the  taking, 
as  bailiff  or  fervant  to  the  perfon  in  w  hofc  rip  lit  he  tr?ok 
thf  fame,  Tmas  it  Ltys-jo  ;  z  LiiJ.  454,  The  fivmiy 
mnit  contain  fufiicient  matter  for  judgment  to  have  re* 
turn  1  but  fa  much  certainty  is  not  rrtjuired  in  an  aivwy 
£5  in  a  decbiaiion  ;  and  the  an&utto  is  not  obliged  to 
alledge  feifin  uiihin  the  Aa^ute  of  limitations.  Nor  llvH 
a  lord  be  required  to  awjj  on  any  peifpn  in  certain ;  but 
he  mullaltedge  fetfin  by  the  hand)  of  fome  tenant  within 
forty  years*  Stat,  at  Mm.  if.  r*  19:  I  f»jh  268.  In  aievi- 
rf  feifin  in  law  is  fumdem,  Co  that  where  a  tenant  hath 
done  hom:.ge  or  fealty,  it  is  a  good  feifin  of  all  other 
feivices  to  nuke  an  tfawwyj  though  the  lord,  &c.  had 
not  feifin  of  them  within  fixty  years.  See  Stat.  32  H>  S, 
cap.  z  i  4  9.  A  man  may  diflrain  add,  avytp  for 
rent  due  from  a  copyholder  to  a  lord  of  a  manor }  and 
alfo  for  he  riots,  homage,  fealty,  amercements,  'isc. 

I  Ncff.  J&r.  ^fj. 

Ifaperftm  makes  an  /u-w,  for  twocaufct,  and  can 
maintain  his  m-fi-.L-ry  but  for  one  of  them,  it  is  a  good 
rt  toTtyy.'  and  if  an  tfvetngp  be  made  for  rent,  and  it  ap- 
pears that  part  of  it  is  not  due,  yet  the  aptsgty  is  good 
for  the  refl :  fuppofing  fuhicicnt  rent  due  to  jullify  a 
diftrefs.  An  -«-vcw/>  may  be  mace  upon  two  fcvcr;d  titles 
of  land,  though  it  be  but  for  one  rentj  for  one  tent  may 
depend  upen  levcral  titles.  1  LUL  Ahf..  157:  Sawn-?* 
285.  If  a  m;rn  takes  a  diflrefi  for  rent  rcfcj  ved  upon  a 
Icafe  for  yearj,  and  afterwards  accepts  a  fur  render  of  the 
land?,  he  may  nevcrthelels  axmtft  Lccautc  he  is  to  have 
the  rent  due*  nmwithilanding  1  tie  furrendcr.  t  Dah-j. 
Au'ir+  652.  Vt'hcre  tenant  in  tail  ;i?icns  In  lee,  the  doit^r 
may  aiwiv  upon  him,  the  rcverhon  being  in  the  donor, 
w .Jure unto  the  rent  U  incident,  BiJ,  650.  Jr  th^e  to 
tenant  for  life,  remainder  in  fee,  the  teiunt  for  life  m^y 
compel  the  lord  to  a vw.v  upon  him  :  but  where  there  is 
tenant  in  tail,  with  fuch  remainder*  and  the  tenant  in 
tail  makes  a  feoffment,  the  feoft'ee  may  not  compel  the 
lord  to  ai'oitf  upon  him.  1  Van  v.  Abr*  64K  :  Ct.  Lit. 
268.  If  the  tenant  enfeuds  another,  the  lard  ought  to 
avvw  upon  the  feorTor  for  the  arrearages  before  the  fcofF- 
mcnt,  and  not  upon  the  feoffee,  t  Dauj.  650.  The 
lord  may  azvn-  upc-n  a  dillHfor,  20  IL-n.  6.  And  if  a 
man's  tenant  is  dideifed,  he  may  be  compelled  to  cn^w, 
by  fuch  tenant  or  his  heir.  A  defendant  in  rcpli^in  may 
or  jullify  but  if  he  juftilics  he  cannot  have  a  re- 
turn. 3  Lev.  204.  The  defendant  need  not  a^er  his 
avowry  with  an  hx  paratta  eji,  15y  St/it.  21  H<n.  S, 
f.  19,  it  is  enacted.  That  if  in  any  njdtgiare  for  rcnt^ 
&c<  the  awivry,  cognifance,  or  jutiuicaiion  be  found 
for  the  defendant,  or  the  plaintiff  be  11  on  frit,  £&%  the 
defendant  lhalj  recover  fuch  damages  and  coils  is  I  ":<: 
plaintiti"  Jriould  have  ftad,  ii  he  had  recovered.  See  Buff, 
N,  P.  57,  that  this  ibitute  dues  not  extend  to  an  ai'owry 
for  a  mvjttu-  pt*w  or  eJlray.  And  by  Stat.  17  Car.  a, 
c.  7,  When  a  plainttff  ihall  bt  nonfuit  before  iilue  in  any 
fuit  of  replevin,        removed  or  depending  in  any  of  the 


AU  R 
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•AQrtfl  at  7','  \:i't  .  the  defendant  making  fuggefllon 
in  the  nature  of  an  a  vowry  for  rem,  the  court  on  prayer 
fhall  award  a  writ  to  inquire  of  the  fuui  in  arrear.  and 
the  value  of  the  dirtrefs,  up  >n  return  whereof  the 
defendant  (hall  recover  the  arrears,  if  the  diltrcfs  amounts 
to  that  value,  or  elfe  the  value  of  the  dillrefs  with  cods ; 
ar.d  where  the  diftrefs  is  not  found  to  the  vatue  of  the  ar- 
rears, the  party  may  diilrain  for  the  refidue.  See  titles 
Di fir  eft  and  R.;  levin. 

AtfcUM  REGINVE.  The  queen's  gold.—This  is 
a  royal  revenue  belonging  to  every  quern -con fort  du- 
ring her  marriage,  from  env  perfon  who  hath  made  a 
voluntary  off-ring  or  fine  to  the  king,  of  ten  marks  or 
upwards,  in  Cwnud^ration  of  any  grant*,  &  by  the 
king  to  him  ;  and  it  is  due  in  the  p.-  portion  of  one- 
tenth  po  t  t>i'jie,ovcr  and  above  the  entire  line  to  thekirg. 

1  Ccn»i.  I2J, 

AU  >Cl;  LTARIv  Formerly  perfons  were  appointed 
in  monjflcrics  to  hear  the  monks  read,  and  diretf  them 
how,  and  in  what  m  inner  they  <hou!d  do  it  with  a  grace- 
ful tone  or  accent,  to  make  an  imprefTion  on  iheir  hear 
ers  which  was  required  before  they  were  admitted  to 
read  publickly  in  the  church  ;  and  this  was  called  auf- 
cultare.    Sec  Lanfuvicvs  in  Deere  tis  pro  ordine  Benedtcl. 

<•  5 

AUSTURCUS,  and  Ofiureus,  A  golhawk;  from 
whence  we  ufually  call  a  faulconer,  who  keeps  that  kind 
of  hawks,  an  ?/!rkg*r.  In  ancient  deeds  there  has  been 
refcrved,  as  a  rent  to  the  lord,  unum  aujlureum. 

AUTER  DROIT,  An  cxpreflion  ufed  where  perfons 
f*c  or  arc  fued  u  anotbtr's  right  ;  as  executors,  admini- 
flratorj,  14c. 

AUIERFOITS  ACQPIT,  U  a  plea  by  a  criminal 
that  he  was  heretofore  mcepdUed  of  the  fame  treafon  or 
felony:  for  one  fhall  not  be  brought  into  danger  of  his 
life,  for  the  fame  offence  more  than  once.  3  lm&,  213. 
Except  by  appeal  of  death  v/ht;h  is  a  piivate  luit.  See 
tit.  Appeal.  There  is  alfo  pica  of  auterfoits  c<?«  J./.7,  and 
tvittrfoiti  attaint  \  that  he  was  heretofore  convicted,  or 
attainted,  of  the  fame  felony.  In  appeal  of  death,  ait- 
terfoiit  aequit,  or  aute  f::s  attmkd,  upon  indictment  of  the 
fame  death,  is  no  plea.  H.  P.  C.  244.  But  in  other 
cafes  where  a  perfon  is  attainted,  it  is  to  no  purpole  that 
he  mould  be  attainted  a  fecond  time.  And  conviction 
of  manfljughter,  where  c!r4py  is  admitted  thereon,  will 
bar  anv  (ubfequent  profecution  for  the  fame  death. 

2  Haivk,  P.  C.  <:  35.  3^>. 

AUTHORITY,  Is  nothing  but  a  power  to  do  fome- 
thing:  it  is  fometimcs  given  by  ?-crdt  and  foroetimcs  by 
Tjritivg:  alfo  it  is  by  writ,  warrant,  commifiicn,  letter 
of  attorney,  and  foroetimcs  by  law.  The  authority 
that  is  given  mull  be  to  do  a  thing  lawful  ;  for  if  it  be 
for  the  doing  any  thing  again'.!  lav/,  as  to  beat  a  man, 
take  away  his  goods,  or  difleii'e  him  of  his  lands,  this 
will  not  be  a  good  authority  tojuliify  him  that  doth  it. 
Dyer  102:  Kedw.  So.  An  authority  given  to  another 
pcrion,  to  do  that  which  a  man  himfelf  canr.ot  do,  is 
void:  and  where  an  authority  is  lawful,  the  party  to 
whom  given  mull  do  the  aft  in  the  name  of  him  who 
gave  the  authoiiiv.  w.R<p  B7.  Where  an  authority  is 
given  by  lav/,  it  mult  be  ilriftly  purfued ;  and  if  a  per- 
fon -cling  under  fuch  authority,  exceeds  it,  he  is  lubic 
to  an  acLon  for  the  excefs. 

An  authority  in  Jome  cafes  cannot  be  tra/ufned, — Thus  a 


1  perfon  who  has  an  authority  to  do  any  act  for  another, 
mull  execute  it  himfelf,  and  cannot  transfer  it  to  another: 
for  this  being  a  truft  and  confidence  repofed  in  the  party, 
cannot  be  afugnrd  to  a  ftrangcr  whofe  ability  and  intc 
grity  were  not  fo  well  thought  of  by  him  for  whom  the 
act  was  to  be  done   9  Co.  77  b:   1  Rol.  Abr  330. 

Some  authorities  likevrifc  determine  into  the  life  of  the  per- 
fon  *ofjo  gave  tb\  m. 

The  authority  given  by  letter  of  attorney  mult  be  exe- 
cuted during  the  life  of  the  perfon  that  gives  it;  becaufe 
the  letter  of  attorney  is  to  conltitute  the  attorney  my  re- 
presentative for  fuch  a  purpofe,  and  therefore  can  conti- 
nue in  force  only  during  the  life  of  me  that  am  to  be  re- 
prcfentcd.  2  Rot.  Abr.  9:  Co.  Lit.  52. 

But  if  any  corporation  aggregate,  as  a  mayor  and  com- 
monalty, or  dean  and  chapter,  make  a  feoffment  and 
letter  of  attorney  to  deliver  feifin,  this  authority  does  not 
determine  by  the  death  of  the  mayor  or  dean,  but  the 
attorney  may  well  execute  the  power  after  their  death  : 
becaufe  the  letter  of  attorney  is  an  authority  from  the 
body  aggregate,  which  fubfilts  after  the  death  of  the 
mayor  or  dean,  and  therefore  may  be  reprcfented  by  their 
attorney  ;  but  if  the  dean  or  mayor  be  named  by  their 
own  private  name,  and  die  before  livery,  or  be  removed, 
livery  after  feems  not  good.  Co.  Lit.  5Z:  2  Rol.  Abr.  \z. 

It  is  a  rule  that  every  authority  (hill  be  counterman  Ja- 
I  ble,  and  determine  by  the  death  of  him  that  gives  it,  Gsfir, 
But  where  an  interclt  is  coupled  with  an  authority,  there 
it  cannot  be  countermanded  or  determined.  Ani.  1  :  Dyer 
190:  and  See  finrr*s  Abridgment  tit.  Authority. 

A  devifc  to  another  to  herx't  the  jtfafhtgt  felling,  and 
letting  his  Lin  I ;  fo  a  devife  to  his  fon,  but  that  his  wife 
ftj.dl  take  the  profits  \  fo  a  devife,  that  his  executor  fhall 
have  the  ovetftght  and  dealing  of  his  lauds ;  fo  a  devifc  to 
an  infant  in  tail,  but  that  G.  D.  fhall  have  the  0:  /  t 
of  his  will,  and  the  education  of  his  fon  till  of  age,  and, 
to  reeei-.c,  fet%  am  J  U  t  for  him;  thefe  and  fuch  like  words 
give  the  devifee  an  authority,  but  no  interefl.  Dver  26.  b, 
3*1  :  2  Leon.  221  :  ;  Let*.  78.  216:  Aflw  635.  S.  P. 
Cro.  litiz.  674,  678,  734. 

The  law  makes  a  difference  where  lands  a<e  drvfed  to 
execsrttrs to  fell,  and  where  the  devifc  is,  that  hit  Jaud>  fhall 
be  fid  by  his  executors  ;  for  in  the  fir  it  cafe  an  interejl  partes 
to  rhc  executors,  becaufe  the  lands  are  cxpietsly  deviled 
to  them,  but  in  the  other  cafe  they  have  only  an  autho- 
rity to  fell.  Goldf.Z'.  D  er  Z19;  itft#f  6j]  Emm.  107  4: 
1  And.  14;. 

The  teltator  deviled,  that  his  executors  fhould  receive 
the  iffirt  and  profits  of  his  lands  till  his  Ion  came  of  age, 
to  pay  hi>  debts  and  legacies,  and  to  breed  up  his  younger 
children  1  the  teftator  died,  fo  did  the  executor,  during 
the  minority  of  the  fon,  having  firft  made  '/.  S.  his  exe- 
cutor; adjudged,  that  this  executor  of  an  executor  may 
dilpofe  of  the  iffuts  and  profits  for  the  purpofes  mentioned 
in  the  will  during  the  infancy  of  the  Ion;  becaufe  the 
firft  executor  had  not  only  a  bare  authority,  but  an  inter  eft 
veiled  in  him.  Dyer  2x0. 

Where  the  teitator  gives  another  authority  to  fell  his 
lands,  he  may  fell  the  inheritance,  becaufe  he  gave  him 
the  fame  power  he  had  himfelf,  and  in  fuch  cafe  the  pur- 
chafer  (hall  be  in  by  the  devifc.  2  Rep.  53. 

An  authority  may  be  apportioned  or  divided,  but  an  ttt- 
teufl  is  inf parable  from  the  perfon,  and  where  an  act, 
which  is  in  its  nature  indifferent,  will  work  twt  wyt% 

the 
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AWARD. 


the  one  by  an  mtlberity,  and  the  other  by  an  ipri^  the 
hw  will  at:ribu'c  it  10  the  inu-rtjl.  But  where  an  ittferefi 
rtitt  fttfrharih'  mrcr,  it  the  party  declare,  that  the  thing 
Ihall  take  efftQ  by  virtu a  of  his  tuttkvrir^  there  it  fhall 
prevail  ngftinft  the  intrrtfl.  6  Rep.  17 

/«  mttujf  taftt  cotttwitUs  mvjt  i.  jlrifiljt  txeeuted  ucwrdi*g 
to  t  Si  Atccttr  %h.  t  i. 

Jf  a  man  rfevifc  m-jw hh  W,  tins 

gives  (mt  a  naked  anthorisy  ;  end  tiic  lards,  rill  the- falc 
11  made,  defcend  tu  the  heir  at  Liv;  and  in  this  cafe  all 
mu(l  join  in  the  life;  and  if  on;:  die,  it  being  a  bare  au- 
thority, cannot  furvivc  to  the  rcll.  O.  Lt.  tu  h :  1 1 3  <i : 
iSt  i. 

Due  if  a  man  by  will  give  Ian  J  /»  rxecvtm  to  be  fo.Wt 
nnd  one  of  them  die,  the  furvivors  may  fell ;  for  the  truit 
h~]n«  coupled  with  an  iiUereA,  Ihall  furvivc  together 
iviih  it.  Co.  Lit.  1 1 3      1  St  & 

Jf  1  letter  of  aiiorncy  be  to  make  I  i Very  Upon  contli- 
lion,  fa  aj  to  make  a  conditional  feoffment,  tod  the  at- 
torney delivers  (eilin  absolutely,  the  livery  b  not  good  ; 
becaufe  the  Attorney  ha  J  no  authority  to  create  an  abso- 
lute fee- fin?  pie;  and  therefore  fuch  nbfolute  feoffment 
fhatt  not  bind  the  feoffor,  becaufe  he  gave  no  fncii  au- 
thority* 2  A*./.  A?r.  9. 

Jf  a  watr-nr  cgj  attorney  be  j;iven  to  make  livery  toon?, 
nod  the  attorney  make*  livery  to  i<vo  ;  or  if  the  attorney 
had  authority  to  make  livery  of  Black- Atie,  and  he  made 
lUery  of  BUck~&re  swl  ff'Ttiie-jfar,  though  the  attorney 
has  in  thefe  cafes  done  more,  yet  there  is  no  reafon  that 
IhalJ  vitiate  what  he  ha*  done  piufuan*  to  his  power,  fince 
what  he  did  b:yond  it  is  a  perfcit  nullity,  and  void. 
Ft, k  /eft.  »»> 

It  a  letter  of  attorney  be  given  to  r;t»  jvnflj  to  take 
livery,  and  feofFor  makes  livery  to  one  in  the  abfence  of 
the  other,  in  the  name  of  both,  this  is  void  $  becaufe 
they  being  appointed  jnrttfy  to  receive  livery ,  are  to  be 
conJiiered  but  as  one.  Lt.  Lit.  49,  h  \  2  RqL  Ahr.  H. 

Hut  if  a  letter  of  attorney  be  made  to  three  tmjunalm 
fi£  jivi/im,  and  two  only  make  livery,  this  is  oat  good, 
becauJe  not  purfuant  to  their  authority  ;  For  the  delega- 
tion was  to  t hem  all  three,  or  to  each  of  them  fepratdy ; 
yet  if  the  third  was  prefent  at  the  time  of  the  li very  made 
by  two*  though  he  did  not  actually  join  with  them  in  the 
aft  of  livery,  yet  the  livery  is  good;  becaufe  when  they 
ail  three  are  upon  the  land  (\>r  that  purpofe,  and  two 
make  livery  in  the  prrfence  of  the  third,  there  is  hk  con- 
currence to  the  aClt  though  he  did  not  join  in  it  actually, 
iince  he  did  not  Oiiient  to  it.  Dyci  c  *  ;  j  Ret.  Ah?i  329  : 
£V<j.  Lit. \%i  &;  1  Rvl*  Rtp,  ziy9  :  71th\  26* 

If  a  letter  of  attorney  be  given  to  jS.  to  make  livery  of 
lands  already  in  leafe,  the  attorney  may  enter  upon  the 
lelTL-e  in  order  to  make  livery  ;  becaufe,  whilfl  the  JeiRre 
continues  in  pofteftlon,  the  attorney  cannot  deliver  feifm 
of  it;  and  therefore,  to  execute  the  power  given  ium  by 
the  letter  of  attorney,  it  is  neceffary  he  Ihould  have  a 
power  to  enter  u^on  the  leitte.  C?.  Lit.  52  s  toj  : 

J)nrr  131a;  340  a. 

If  a  IherifT  makes  a  warrant  to  four  or  three,  or  a  capiat 
jointly  or  federally  to  arreSt  one,  two  of  them  may  arreft 
ihe  piu-ty,  for  the  greater  eiipcditron  of  Juftice,  Co,  Lit. 
1 9 1 ;  Palm,  52:  2  Re/.  Rep.  137. 

So  if  the  lord  gives  licence  to  a  copyholder  for  life,  to 
ka/c  the  copyhold  for  five  years,  if  the  copyholder  tarn* 

i  I 


tin  vUerti,  and  hft  leafes  it  for  five  y^ars  general1)'  with- 
out limitation,  tills  is  a  good  execurion,  and  purfiianc  to 
the  licence  ;  for  the  Jeafe  is  determinable  by  his  death, 
by  a  limitation  in  Ijw  j  and  therefore  as  much  i  t  implied 
by  la;;,  ai  if  he  had  made  an  aftu^l  limitation.  J  Rvf. 

.  jjo,  jji :  Go.  ~/o'<  436.  S,  C.*-Sec  further  tit. 
Pvtvtrt  ana  }fhf.  ^^r.tit.  Authvvtef* 

AUTUMN.  The  decline  of  the  fummer.  Some 
computed  the  year*  by^^umtu  ;  but  the  Engtift  Htvnus  by 
v  1 1  >  c  its  ;  Tai-hus  (\y.  r  that  the  ancient  Getmatu  knew  the 
other  divifionj  of  the  year,  but  did  not  know  what  was 
meant  bv  n.rtur.'t, 

AUTUMN  ALIA,  Thofe  fruit*  of  the  earth  which 
are  ripe  in  aurttma  or  harvcit* 

AUX1LIUM  AD  FIL1UM  MI  LITEM  FACIEN- 
DUM *t  FT  LI  AM  MAR  IT  AND  AM,  A  writ  tbt- 
merly  directed  to  the  fherirf  of  every  county  vvhere  the 
kin;;  or  o: her  lor-i  hrj-J  z:,y  tt-nanls,  to  hvy  ol  them  an 
aid  towards  the  knighting  of  a  fon,  and  the  marrying  of 

AUXILlLiM  CUBlvE,  A  precept  or  order  cf  court 

for  ihc  citing  cr  convening  of  one  party,  at  the  fuit  and 
reqocU  of  another,  to  warrant  fome  thing,  A'cjvnei'j 
Pitr<xb>  /fmtif,  .;77- 

Al'XILlL  M  l  .-ej^E  ATJCUI  J>J  CUIUA 
RLGiy,  To  be  another's  friend  and  folic i:cr  in  the 
king's  court* ;  an  office  tinderuken  for  and  granted  by 
fome  courtiers  to  their  dependant*  in  the  country.  J\iro;lt 

AUXILIUM  REGIS,  The  king's  aid,  or  money  le- 
vied f^jr  the  kiog'a  ufe,  and  the  public  fervice;  as  where 
taxe*  are  granted  by  parliament.  See  title  4ult  Toxcr* 

AUXILIUM  VICECOM1TI,  A  cuJlomary  aid  or 
duty  anciently  payable  to  flieriftV,  out  of  certain  manors 
for  the  better  fupport  of  their  officer.  See  Mom.  An$L 
fD/ts.  z.  24c,  An  exemption  from  this  duty  was  fotne- 
times  gi'anted  by  the  king:  and  the  manor  m  Stttftyi  in 
tVnrivkijbne  was  freed  from  it  by  charter.  14  //.  ,. 
M.  4. 

AWAIT,  Seems  to  fignify  what  we  now  call  wwry. 
iqjfing,  or  lying  in  vkiil  to  execute  fome  mifchicf.  tiy 
Itat.  13  R.  z.Ji.  2.  r.  1,  I:  is  ordained  that  no  charter 


rthe  dcLta 


>s  becaufe  it 
jy  mem.  Diciam 


of  pardon  ma  El  be  a 
of  a  man  flain  bv  a-wai 
AWARD,  from  tJjc 
is  impolcd  ort  both  part 

ad  tujiviiUaJja:  feu  obfirv&vluni  peutibits  i/tiponUur. 

That  aft  by  which  parties  refer  any  matter  in  dif- 
putc  between  them,  to  the  private  decifion  of  another 
party  (whether  one  perfon  or  more;  is  called  it  $Kbmjfio*  ; 
the  party  to  ahom  the  reference  is  made  an  Jrbiiratw 
or  Aibiurtitys  t  when  the  reference  is  made  to  more  than, 
one,  and  pravtfidd  made,  that  in  cafe  they  Ihnlt  dif- 
agree,  another  fhaU  decide,  that  other  is  called  nn  Umpire, 
I  he  judgment  given  or  determination  made  by  an  ar- 
bitrator or  arbitrators  h  termed,^  j$*ivar<t  \  that  by  an 
umpire  an  Uwpiregty  or  lefs  correctly  an  award. 

The  following  iyllem  of  the  law  on  this  fubjecl  is 
chiefly  collected  from,  and  follows  the  plan  of  KyiFs 
Treat ifc  <m  tht  Lata  of  d-wards^  Svo.  1791, 

The  fubjeel  may  be  conveniently  diftributed  under  the 
following  heads ; 

I.  7h 


AWARD   I.  II. 


II.  Tfo  Portia  thtreto. 

III.  Us  Subje/f  t/  the  Rtftmct. 

IV.  The  Arbitrators  and  Urn  fin: 
V.  The  Award  w  Umprrwe. 

VI.  Th*  Retard}  to  compel  Pctfwmancet  w  an  Award 

or  Umpirage  properly  mrJc. 
VII,  Qftbt  Meant  of  prMtring  Rciief  ega  'wjt  it,  ruben 

VJIL  The  Ejft8y  mjr^iitdmg  tbt  Prnfru  frm  fningw  t1;* 
cri^ittttl  Caufc&f  A&ati,  or  $u£jt/I  of  Rj  >  i  m  \ , 

I.  The  Submission  may  be  purely  by  the  aft  of  the 
par  ties  tliemfelves  j  or  it  may  be  by  their  act,  with  the 
interpofnion  of  a  court  of  juftice:  in  ei:her  cafe  it  may 
be  either  verbal  or  in  writing  ;  the  general  practice,  as 
we!l_ai  the  moil  fiife  is  to  prefer  the  latter. 

When  the  fubmifJion  is  in  writing,  it  is  moft  com- 
monly by  mutual  bonds  given  by  the  parties  each  to 
the  other,  in  a  certain  fum  penal,  on  condition,  to  be 
void  on  performance  of  the  award  ;  but  fuch  bonds  may 
be  given  to  a  third  perfon  or  even  to  the  arbitrator  him 
feif  (Cetnb.  100);  and  they  may  be  given  ly  other  per- 
fons  than  the  parties  themfeives,  who  will  incur  the  for- 
feiture  if  the  parties  do  not  perform  the  award.  The 
fubmiJTion  may  alfo  be  by  indenture,  with  mutual  cove- 
nants to  Hand  co  the  award,  i  Mad,  73. 

U  is  t3 i'n i!  in  articl:;  o!"  co  p.inncrfljip,  to  infert  a 
prOviifioo,  that  all  difputcs  between  the  partners  fhall  be 
referred  to  arbitration.  This  has  fo  far  the  effect  of  a 
fubnuUien,  that  one  of  the  parties  cannot  fue  another 
either  at  law  or  in  equity,  for  any  mattrr  within  the 
terms  or  meaning  of  the  provifo,  without  having  firit 
had  an  actual  refe/ence,  which  has  proved  ineffectual, 
or  a  propolal  by  The  plaintiff  to  refer,  and  a  refufal  by 
the  defend. utt.  Sec  zAtk.  585,  (5-9)  :  1  Rroxnl.  c.  336, 

All  the  cafeiof  awards  reported  in  the  books,  for  4  long 
feries  of  years,  appear  to  hsVfebeen  made  on  fubmiilions, 
by  the  act  of  the  parties  only  ;  but  when  mercantile  tranf- 
aciions  came  to  be  freqneat-y  the  fubjeft  of  difculfion 
jn  the  courts,  jc  was  form  found,  that  a  j*jdge  and  jury 
ivere  very  unlit  to  unr.  yel  a  long  and  intricate  account; 
rind  it  therefore  became  a  practice,  in  cafes  of  that  kind, 
and  others,  which  frcmed  to  be  proper  for  the  fame 
tribunal,  to  refer  the  matters,  by  confent  of  parties, 
under  a  rule  of  lift  print  ;  which  was  afterwards  made 
a  rule  of  that  court,  out  of  which  the  record  proceeded, 
and  performance  of  the  award  was  enforced  by  proceis 
of  ecu  tempt.  This  practice  doe*  not  appear  to  have 
begun  before  the  r<  ign  of  Ckarlesjl.  for  the  reports  erf 
that  peried  mew,  that  it  was  not  before  the  Utter  end 
of  that  reign,  that  the  courts  granted  their  interference 
without  reluctance.  Their  utility,  however,  was  at 
length  fo  well  underflcod,  that  by  Stat,  a&  to  IV.  3. 
r.  15.  it  was  enacted,  "That  it  fhall  and  cuy  be  law- 
ful to  and  for  all  traders  and  merchants,  and  others,  de- 
firing  to  end  by  arbitration,  any  controvtrfy,  fisit  or 
quarrel,  for  which  there  is  no  other  remedy,  but  by 
perfonaJ  action,  or  fait  inequity,  to  agree  that  . 
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mcnt  being  fo  made  and  inferted,  may  on  producing 
an  affidavit  thereof,  made  by  the  witnefles  thereunto, 
or  any  one  of  them,  in  the  court  of  which  the  fame  « 
agreed  co  be  made  a  rufe,  and  on  reading  and  filing  the  laid 
affidavit  in  court,  be  entered  of  record  in  fuch  court;  and 
a  rute  fhall  thereupon  be  made  bv  the  faid  court,  that 
the  parties  fhall  fubmit  to,  and  finally  be  concluded  by 
the  arbitration  or  umpirage,  which  (hall  be  made  con- 
cerning them,  by  the  arbitrators  or  umpire.,  purfuanc 
to  fuch  Jubmifljon ;  and  in  cafe  of  difobedience  to 
fuch  arbitrator  or  umpirage,  the  party  neglecting  or 
refuting.  IhalJ  be  fubjccl  to  all  the  penalties  of  con- 
temning a  rule  of  court,*1 — On  this  ftatuie,  and  awards 
confequence,  fee  1  Strn.  1,21  2  titra.  t 178  : 
j  :  Banes  55,8:  t  Hoik.  72 :  C&mjttt  114: 

>ettt  cf  the  fuhmiffitn  may  be  various,  according 
eafure  of  the  panics ;  it  may  be  of  one  par- 
ular  matter  only,  or  of  many,  or  of  every  fubject  of 
litigation  between  them* 

It  is  proper  to  fix  a  time,  within  which  the  arbitrators 
fiiall  pronounce  their  award  :  but  where  the  fubmiJlioti 
limits  no  time  for  the  making  of  the  award,  that  dial! 
be  underftood  to  be  within  convenient  time;  and  if  in 
fuch  a  cafe  the  party  requcll  the  arbitrators  to  make  an 
award,  and  they  do  not,  a  revocation  of  the  authority 
afterwards  will  be  no  breach  of  the  fubmiffjon.  zKeL 
10*  ZQ. 

The  fubmiflion,  b?ing  the  voluntary  agreement  of  the 
parties,  ihu  words  of  it  mull  be  fo  understood,  as  to 
give  a  reafonable  conllruclion  to  their  meaning,  and  to 
make  their  fatalism  prevail:  and  where  there  is  a  re- 
pugnancy in  the  words  of  the  fubmiflion,  the  li'icr  part 
fh:dt  be  itjected,  and  the  former  ftand.  Pcph.}^,  16, 

It  has  been  fniJ,  that  ab  all  authority  is  in  its  nature 
revocable,  even  though  ma  le  irrevocable,  therefore  3 
ftibmijion  to  an  award  may  be  revoked  by  either  of  the 
parties;  fuch  at  leaf!  was  the  determination  under  the 
old  law  as  reported  in  the  year-books,  and  ancient  re- 
porters, but  iijw  it  may  reaicma&y  be  fur>pofcd,  that 
the  courts  would  full  at  n  an  action  on  the  cafe,  fpr 
counter 
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ity  of  the  arbitrator*  A  r;ifc 
one  being  evidently  nothing 
i  Sid.  a&i  ;  the  other  report 
er  of  the  pleading*,  dillincily 
igned  in  a  discharge  by  the 
I  from  making  any  award  ; 
urt  without  much  hefttatioa 
in  f.ncjr  of  tnc  [■■■niuiiii"  2  K •■?.<.  jo,  20, 

This  ''applies  only ,  however,  to  the  cafe  of  an  txpr>js 
revocation  ;  not  to  th:.t  which  mull  necefiaiily  be  im- 
plied by  contfruction  of  law  frf.m  anotiier  aft  of  the 
party.  Thus,  if  a  woman  while  fole,  fubmit  to  ar- 
bitration, and  man  y  before  the  making  of  the  award,  or 
hrforc  the  d.\pi,-ation  of  the  time  for  making  it,  the 
marriage  operates  as  a  revocation.  W. 'Junes  3 38  ;  3  ,&.V£. 
9-745 > 

It.  EvEiiY  one  who  Is  capable  of  making  a  dlf- 
pr.fition  of  hii  property,  or  a  rde:ife  of  hu  right,  may 


whereby  they  oblige  themfeivesrerpcclivcly;  which  agree- 


roiuion,  whatever  may  bs  the  fubjec>  of  difputc,  whether 
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arifing  before  or  after  her  marriage ;  but  the  huiband 
may  fubmit  for  himfetf  and  his  wife.  St> .  ft%. 

On  the  principle  that  an  hfamt  cannot  bind  himfclf 
for  any  tiling  but  ncrcJfariey,  it  is  clear  he  cannot  be 
party  to  n.  fubmiflion  ;  whether  the  matter  in  difpute 
be  art  injury  done  to  him,  or  an  injury  done  by  him  (o 
another ;  but  a  guardian  may  fubmit  for  an  infant,  and 
bind  himfclf  that  he  Hull  perform  the  award.  Sec 
GWi,  318.  v  A^Wi/j  which  ellabiilhed  this 

principle,  in  contradiction  to  former  determinations* 

An  executor  or  administrator  may  fubmit  a  matter  in 
difpute  between  another  and  himfclf,  in  light  of  his 
tcitacor  and  iutcftdic:  but  it  is  at  his  own  peril  ;  for  if 
the  arbitrator  do  .om  give  him  the  lame  me*fure  of 
jultice  as  he  would  be  entitled  to  at  law,  he  mull  ac- 
count for  (he  deficiency  10  thofe  intcrelted  in  the  eft'ecls, 
Seeder  216  217  «:  Cem,  Dig  Admin,  (I t\); 
;  I  ■  >i.  5j  :  and  B&ny  v.  Rufi,  1  Term  Rep.  691, 

So  the  ajjtgtttci  of  a  bankrupt  may  fubmit  to  arbitration 
any  difpute*,  between  their  bankrupt  and  others,  pro- 
vided they  puj-fue  the  directions  of  the  Ihn  5  Geo  II. 
e.  50,  %  34:  on  the  conltrutfion  of  which  fee  1  Atk,  91, 

Thofe  only  who  are  actually  p.irtici  co  the  fubmiuVn 
fbalt  be  found  bv  the  award  — For  the  tafr  of  partners  fee 
1  Med,  z  2  S O  f  CO'  pari  Ih  ion  e  n ,  Mudy  v.  Of  urn ,  FJu  ;  o 

So,  in  general,  a  man  1$  buund  by  an  award,  to 
which  he  fubm its  for  another,  Aij<*p  v  Strike,  zK<b  70-?, 
7f  S.  And  fee  Baem  v.  Dubani  \  the  cafe  of  an  attorney 
fubmtttitig  for  his  principal  wi'hout  auihoiiry  trom  hiim 
1  Ld.  Raym,  246  :  See  Kyd  on  Awards,  p.  47:  and  Col 
w^f^W,  t  Ry.  CL  104  :  1  Ca  Cb.  $6 

Bui  if  a  man  authprife  another  on  his  behalf,  to  refrr  a 
difpute,  the  award  is  binding  on  ihc  principal  alone. 

216  b;  Zij.  unlefs  the  agent  binds  himfelf  for  the 
performance  of  the  principal.  1  if'tif  iS,  58 

When  there  are  lcverj.1  claimants  on  one  fide,  and 
they  etll  agrte  to  fubmit  to  arbiir.  fion,  and  ^m*  cttf>  enter 
into  a  lend  to  perlc  rmthe  award,  the  awrtrd  man  bin  a  the 
re  it.  ff'ovd  id  0/.  v.  Ihtmpjin  &  <d,  M.  24  Cue.  B.  R  : 
Jtol.A&r.  tit,  Arbitr.  P.  it. 

Wlicre  c 1 1  f r e  are  two  on  one  fide,  though;  they  will 
not  be  bound  the  one  for  the  other,  yet  ii  the  award  be 
general,  that  they  [hall  do  one  entire  thing,  both  mall 
be  bound  to  performance  of  the  whole.  Ce.  Car  434. 

If  the  hufband  and  wife  lubmit  to  arbitration,  any 
thing  in  right  of  the  wi'e,  the  wife  mat(  aficr  the  death 
of  the  hulbjod,  be  bound  by  the  award,  Lamlef  v,  Hut- 
liff,  t  RiL  Rrp.  at  8,  9. 

An  award  creates  a  duty  which  fi'rvivcs  to  executors 
or  administrators  ;  they  mall  therefore  on  the  one  hand 
be  compelled  to  the  performance  ir  made  again tl  their 
teilator  or  inteftate;  and  on  the  other  may  take  ad- 
vantage of  it,  if  made  in  his  favour,  z  Fent.  249  :  \  Ld. 
Ray/ft. 

And  it  is  a  general  rule,  that  all  thofe  who  would  be 
bound  by  an  award  may  take  advantage  of  it. 

Generally  fpeaking,  a  fubmillion  of  ail  matters  be- 
tiueea  tb-'  parties,  when  there  are  more  per  Tons  than  one, 
either  on  one  or  both  fides M  ti  the  fame  as  a  lubmitiion 
of  matters  between  the  parties,  a/y  er  either  ff  them* 
Centyns  328,  and  therefore  on  iubmillion  by  A.  and  B. 
on  11. e  one  fide,  and  C  and  D.  on  the  01  her,  the  award 
may  be  of  ma  iff rs  between  A  and  C.  alone,  or  between 
A.  and  B.  together,  with  C.  alone,  or  vice  verjd  j  and 


money  may  be  awarded  to  be  paid  accordingly.  T!it< 
rule  however  may  be  controlled  hy  the  words  of  the  fub- 
minW,  in  which  it  ii  in  this  calc  more  particularly ^re- 
qtiifite  to  be  very  exail.    See  Kyd  w  A  w  ets  1:1  :  8C\ 

98.     :   Harde.  39O  3     I   fe*.  2^-   Cofft.  §47  \  Rfil.  AL r  , 

tit*  Arbitr*  Dt  J.  and  0,  8* 

HI.  Though  the  courts  have  at  all  times  manifefled  a 
general  tfifpofitibb  to  give  efHcacy  to  awards,  yet  there 
^u-  fume  cafes  in  which  they  have  rciufed  them  t^eirpro- 
ti.'cbon,  bocauk"  the  (ubjectb  on  which  they  were  maJc 
were  not  the  proper  objetft  of '/nth  t  efirettce. 

The  only  motive  which  can  influence  a  man  to  refer 
any  fubjett  of  difpute  to  the  decifton  of  an  arbitrary  judge, 
is,  to  have  an  amicable  and  eafy  fctitenienf  of  f  mc thing 
whi,h  in  it*  nature  is  unco  tain.  An  award  therefore  b  of 
no  avail  when  made  of  debt  on  a  bond  for  tJie  payment  of 
a  fum  certain,  whethrrit  be  iingle  or  with  a  condition  to 
be  void  on  the  payment  of  a  lefs  fum  ;  nor  if  made  of 
debt  tor  arrears  of  rent  afcer^ined  by  a  kafc  ;  nor  of  co- 
venant 10  p*y  a  certain  fum  of  money ;  Blake's  Caft, 
41.,  4  ;  nor  or  oebt  on  the  arrears  of  an  account  ai  for- 
merly taken  before  auditors  in  an  act  inn  of  account ; 
1  L*j.  zgz,  nor  of  damages  recovered  by  a  judgment; 
Gwddjb.  91,2.  for  in  ftU  thefe  cafes  the  demand  is  alccr- 
tamed.  But  fee  Lutrdrf  v.  Huftm,  Roi,  Abr*  tit.  Arbtfr, 
B  3.  and  CAktdv*  Sl>ttrpt  1  Keb.  9j7j-a&  it  fcems  that 
vvhfii  joined  with  othfr  deman-Js  ol  an  uncer'.ain  natur?, 
ihoic  which  are  certain  may  ailo  be  fubmitted  ;  even  in 
the  cafe  H  a  t<  rJ:ct  and  judgement. 

But  in  general  where  t<<e  party  complaining  could  re- 
cover by  action  only  tatcertaht  d:.nta^es,  the  fubject  of 
ci  mplaim  rnay  be  the  object  of  a  reference  to  arbitration  ; 
as  m\y  demand  af  erfotard  by  the  agreement  or  con- 
tract i  t  the-  parties  thoa^h  eLiuiant  demand  a  fum 
ceitnin  j  as  a  clrtim  5 1,  tor  ditferen;  expences  in  the 
fvrvite  of  tne  oihtr  party,  Hts&er  v,  iSraafield,  CV». 
422  bo  *V  -tctiun  ojF  ..count  may  be  fubmit  ted  ;  for  till 
ilku  .lCrou'T  Ut-  i.  i.u:!,  tii;  u.;n  rci];.:uii  usictitaiu.  Rei. 
Abr  tit   ..tb'tr    R  4, 

It  is  fdd,  and  it  appears  jullly,  that  ali  kinds  of  per- 
fonai  wiong1,  the  i4rmrieni..i;on  tor  which  is  always  un- 
tcriain,  depending  on  the  ivriiici  ot  a  jurv  may  be  iub- 
mrti  dio  aroitraiinn ;  where  Cher  i  jury  aunt  to  (he  indi- 
vidual, is  not  conftderrd  .  by  the  policy  at  the  Uair,  as 
intrgri:  in  lUr  puLi(ick  crituCj  w>htJi  laacr  c.m  ueier  be 
the  iuijt.c~t  of  yrouration. 

In  thr  cale  fd  deeds  when  no  certain  duty  accrues  by 
the  deed  alone,  but  the  uemand  arifes  irom  a  wrong  or 
deljuh  iubfrqucnT,  togctticr  with  the  deed,  ub  in  the 
i  an*  of  a  bend  iu  perform  covenan's,  or  covenant  to  re- 
pair a  huuFe,  there  the  demand,  bi-mt;  lor  danuipts  for  a 
breach,  may  be  fubm  it  ted  to  award.  Bloke*  t  Cafe,  6  Co.  43, 4  : 
Cro.  Jae  However  in  ail  caies  where  ihe  demand 

ariies  on  a  deed,  he  Iubm'rtion  ought  ailo  to  be  by  cited  ; 
becauie  a  fpecialty  c.mnot  be  aoiwered  out  by  a  fpecialty. 
Ltnnltf  v      ton,  before  quoted. 

Much  doubt  and  uncertainty  feems  anciently  to  have 
prtv.itled  on  th<'  queJtion,  *■  1  ow  f^r  a  difpute  conccrn- 
ing  L.fi.i  ciju  d  Lit:  rttcirni  to  an  arbitrator;  jna  hyiw  far, 
on  an  actual  reference,  rhe  parties  were  bound  by  his 
award.^1  But  it  appears  th°i  the  rtal  diticcuJty  was  huw 
to  enforce  an  award  made  on  a  reference  of  a  difpute  con-, 
ccit.ing  land  ;  lur  whenever  the  fubuullioii  was  Oy  bund, 
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it  was  almoft  univtrftliv  held,,  that  the  party  who  did  not 
perform  the  award  forfeited  the  bond,  Keifaay  +3,  45. 

The  prefent  rule  of  law  therefore  is  that  r*  Where  the 
parties  might  by  their  <fw/i  a£l  have  transferred  real  pro- 
perty, or  exercifed  aoy  aft  of  ownerlhip  with  refpeft  to 
it,  they  may  refer  any  diJ'pute  concerning  it  to  the  deci- 
fion  of  a  third  perfon,  who  may  order  the  fame  acts-to  be 
done,  which  the  parties  themfelves  might  do  by  their  own 
agreement/1  Knight  v.  Burton,  6  tf&J,  231  :  Tvufioe  v. 
Afc<mt>  Crtt.  EI.  223:  Dy.  183.  in  marg. 

As  real  property  cannot  be  Transferred  by  the  parties 
thcmfelves  without  deed,  wherever  that  makes  a  part  of 
the  difpme,  the  tubmuTton  as  well  at  the  award,  [and 
whatever  a£t,  is  by  the  award,  directed  to  be  performed  by 
the  patties,  as  to  real  property,]  mull  alfo  be  by  deed, 

IV.  Every  one  whom  the  law  fuppofes  free,  and  capa- 
ble of  judging,  whatever  may  be  his  character  for  inte- 
grity or  wifJosn,  may  be  an  tftkitrniQ?  or  Umpire  ;  becaufe 
he  is  appointed  by  the  choice  ot  the  parties  themfelves, 
and  it  is  their  foSly  if  they  choolc  an  improper  perfon. 

An  infant  cannot  be  an  arbitrator;  nor  a  married 
woman;  nur  a  man  attainted  of  ire.tfon  or  felony.  But 
an  unmarried  woman  may  be  an  arbitratrix.  Duche/t  of 
SatftWi  cafe,  £      4.  i i  Ar.  37. 

ft  is  a  genera!  rule  of  law,  founded  00  the  fir  ft  princi- 
ples of  natural  juilicc,  that  a  man  cannot  take  on  him- 
felf  to  be  judge  in  his  own  caufe  s  but  Ihould  he  be  no- 
minated an  arbitrator,  by  or  v.ich  tlie  conftnt  of  the  op- 
pofite  party  the  objection  is  waived  ;  and  the  award  fhali 
be  valid.  Maithem  v.  Mtti*rt  Csnb.  218  :  4  JUW.  226: 
Hunter  v.  Be*mfcnt  Haw.  43. 

The  nomination  of  the  Umpire  is  either  made  by  the 
parties  themlclves,  at  the  time  or  their  fubmititon,  or 
left  to  the  dtferetion  of  the  arbitrator*.  Where  two  ar- 
bitrators (as  is  moll  frequently  the  cafe)  have  this  power, 
the  law  provides  that  the  choice  Oiall  be  fair  and  impar- 
tial, and  that  it  fball  nut  even  b?  left  to  rbaxif,  an  elec- 
tion being  an  a&  of  the  will  and  undrrAandiug,  a  Vera* 
4*5- 

There  is  no  part  of  the  law  relative  to  awards  in  which 
ib  much  uncertainty  an;!  confufion  appear  in  the  reported 
cafes, as  on  this  refpecting  the  Umpire.  The  time  when 
the  power  of  tnc  Arbitrator*  ceafes  and  rhr.t  of  the  Um- 
pire begins  ;  the  time  when  the  Umpire  may  be  nomi- 
nated i  and  the  elFeel  of  his  nomination  have,  each  in  its 
turn,  proved  qutilions  of  iufneient  magnitude  to  exercife 
and  dii!rac~t  rhe  genius  of  the  lawyers.  1  he  lime  limited 
for  the  Umpire  to  m^ke  his  umpirage,  has  fometimes 
been  ihe  fame  with  that  limited  for  the  Arbitrators  to 
make  their  award.  It  is  now  however  motl  ufyal,  and 
certainly  more  ecrreel  to  prolwg  the  time  beyond  that 
period. 

In  this  cafe  of  a  prolongation  of  time,  the  authority  of 
the  Arbitrators  U  determined,  and  that  of  the  umpire  im- 
mediately begin*  m  the  expiration  of  ike  time  fpeciacd  to 
be  allowed  to  (he  Arbitrators.  Lvndcy  v.  Hvtton, 

The  point  on  which,  on  all  the  forms  of  fubmiflion, 
the  £re  iteit  difficulty  has  been  felt,  has  been  to  decide 
whether  any  conduft  of  the  arbitrators  can  authorife  the 
Umpire  to  make  his  umpir^c  Itftrt  the  expiration  of  the 


Dme  limited  lor  cneir  making  tnetr  awaro. 

On  this  head  the  following  feema  to  be  undeniably  the 
dearetlnnd  moil  accurate  opinion.  If  the  Arbitrators  do 

Vol,  I. 


in  fa&  make  an  award  *  it  hut  the  time  allowed  to  them, 
that  Jhall  be  confadtred  as  the  real  award ;  if  they  make 
none,  then  the  umpirage  Jhall  take  place ;  and  rhere  » 
here  no  confufioti  as  to  the  concurrence  of  authority  wiih 
fefped  to  the  time.  The  Umpire  has  no  concurrence  ab- 
folutcly,  but  only  conditionally,  if  the  arbitrators  make 
no  award  within  their  time.  This  applies  equally  to  the 
cafe  where  the  Umpire  is  confined  to  the  fame  time  wit  h 
the  arbitrators,  and  to  that  where  a  further  time  ii  given 
to  him.  Cbeiji  v.  Dwr,  Sir  T.  J^i\6% :  fee  alfu,  Ged&. 
241  :  1  Lev.  174,  2S5:  1  Li.  Raym.  671:  12 
ciz:  Lvm,  541,  4:  Crot  Car.  263  :  i  Mod.  274:  Sir 
T.  Raym.  2051  i  Setli.  71. 

It  is  now  finally  determined  that  the  Arbitrators  may 
nominee  in  Umpire  kfire  they  proceed  to  conhder  the 
fubjeCl  referred  to  them  ;  and  that  this  ii  fo  far  from  put- 
ting an  end  to  their  authority,  that  it  is  the  fmrtf}  way 
oft-hoofing  an  umpire.  2  Term  fie  p.  645.  And  it  is  in  fait 
not  unulua!  for  the  parties  to  make  it  a  condition  in  the 
fabftiiJTion  that  che  umpire  jbali  bechofen  by  the  Arbitra- 
tors, before  they  do  any  other  act.  They  may  alio,  ivhen 
a  further  day  «  given  to  the  Umpire,  and  the  choice  left 
to  them  in  general  term?,  choofe  him  at  any  time  after 
the  expiration  of  thvir  own  time,  provided  it  be  before 
the   time  limited  for  aim*   3  KA.  387:  Freem*  378: 

2  yh;L  l6fj. 

From  the  opinion  that  the  arbitrators  having  once  ekc7- 
tit  an  Umpire  had  executed  their  authority,  been 
thoughr  to  follow  aa  a  neccfia/y  confequence,  that  if  they 
elected  one  who  refufed  to  undertake  the  butinefa  the/ 
could  not  efcel  another.  Thi*  opinion  has  been  fupport- 
cd  by  two  Chief  Jultices,  but  over-ruled  {furely  with  pro^ 
priety)  by  determinations  of  the  Cour,',  3  Lev,  263  : 
z  Vint,  113:  Pahft,  289:  2  Sound.  129:  I  Salt,  70: 
1  LJ>  Retym.  222  r  iz  Mod,  tzo* 

When  the  per  fori  to  when  the  parties  have  agreed  to 
refer  the  matters  in  dlfpute  between  them  has  con  fen  ted 
to  undertake  the  office,  he  ought  to  appoint  a  time  and 
place  for  examining  the  mailer,  and  to  give  notice  of 
fuch  appointment  to  the  parties  or  to  their  attorntes ;  if 
the  fu  bin i (lion  be  by  rule  of  reference  at  nifi priw,  the 
witnefiei  mould  be  fworn  at  the  bar  of  the  court,  or  af- 
terwards, (If  neglected)  before  a  judge. 

The  partiei  mull  attend  the  arbitrators,  according  to 
the  appointment,  either  in  pcrfon  or  by  attorney,  with 
their  wiinelles  and  documents.  The  arbitrators  may 
alfo,  if  they  think  proper,  examine  rhe  parties  thcmlejves, 
and  call  lor  any  other  information. 

Where  a  time  is  limited  for  malting  the  award,  it  can* 
not  be  nude  after  that  time,  unlels  it  be  prolonged* 
When  the  fubmilfion  is  by  the  mere  act  of  the  parties 
that  prolongation  may  be  made  by  their  mutual  confenc; 
otherwife  a  rule  of  court  is  necejfary  for  the  purpofe. 

The  law  ha&  fecarcd  each  of  the  parties  againft  the  vo- 
luntary frocrajiinntiw  of  the  other,  by  permitting  the  ar- 
bitrator on  due  notice  given  to  proceed  wkkout  hi&  ar- 
te ndatice.  W^kr  v.  Kivgy  9  Mod.  63  :  a  Rq,  M.Cjj.c.  3  - 
or  the  witling  party  may  prefs  his  opponent  by  rule  of 
court  to  attend  the  arbitrator,  who  on  failure  may  make 
his  award  without  fuch  attendance.  Hftley  v.  Unity,  in 
Scatx  Mttb.  (7^9* 

It  has  been  formerly  held  that  an  Umpire  cannot  pro. 
ceed  on  the  report  of  the  arbitrators,  but  mu.it  hear  the 
whole  matter  anew ;  but  there  ft  cms  to  be  no  goo*J 
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ion  why  the  Umpire,  if  he  think  propsr,  may  riot  take 
thnfe-  points  stt  which  t^x  tttblttntQri  agrtf  to  be  as  they 
report  them.  The  nature  of  hi*  duty  is  only  to  make  a 
final  J c termination  on  the  u&$}tfobjt8  of  difpute,  where 
the  arbitrators  cannot  Jo  it,  and  by  adopting  their  opi- 
nion as  far  as  they  agiec,  and  incorporating  it  with  his 
own  on  the  other  points,  he  effectually  makes  that  final 
determination.  And  in  this  mannrr  Umpire*  do  u  fa  ally 
act  t  and  they  arc  juUified  in  fo  doing  unlefs  rtywjltd  to 
reexamine  the  wimcfles.  4  Term  Rtf.  t8o> 

Though  the  words  in  the  Jubmitfion  which  regulate 
the  appointment  of  an  Umpire,  be  not  perfectly  corrcft  ; 
but  might  from  the  grammatical  order  feem  to  imply  that 
the  Arbitrator  1  and  the  Umpire  t  fhould  all  jam  together  to 
make  an  award,  yet  an  award  made  by  the  arbitrators 
without  the  participation  of  the  umpire,  will  be  confidcr- 
ed  as  fattsfyiog  the  terms  of  the  fubmiilion.  Rol>  Ab*\  tit. 
jtimAtri  0.  6. — And  on  the  other  hand,  an  umpirage 
made  by  the  umpire  jointly  with  the  arbitrators  is  good; 
their  approbation,  (hewn  by  joining  with  him,  being  mere 
furplufajje,  does  not  render  the  iadrument  purporting  to 
be  Hi  umpirage  in  any  degree  lefs  the  aifl  of  &u  judg- 
•  mem,  S&  'Jly  v.  Had^ftnt  2  £UcJt/l.  463, 

Unlefs  it  be  cxpreisly  provided  in  the  fubmiflion,  that 
a  Itfj  number  ilmn  all  the  arbitrators  named  may  make  the 
award,  the  concurrence  of  alt  is  neccJTary  ;  and  where  fuch 
a  provifo  a  made,  ad  muft  be  pre  fen  1,  unlefs  thofe  who 
do  not  attend  had  proper  and  fu indent  notice,  and  are 
wil fully  abfent.  Bartui  $7. 

As  to  the  neceffity  impofed  on  the  arbitrators  or  um- 
pire of  giving  TiGiica  of  their  award,  the  following  are  the 
clearest  determinations.  If  the  award  be  made  before 
the  day  limited  in  the  fubmiilion,  the  parties  fhall 
not  be  bound  by  any  thing  awarded  to  be  done  before 
that  day,  unlefs  they  have  notice ;  but  they  muft  take 
notice  at  their  peril  of  any  thing  ordered  at  the  day. 
8  £.  4,  1  :  Br.  37-;  Kcikwy  17c  :  fee  Cre.  EL  07;  Crt. 
Car.  132,  3* 

It  h.is  long  been  the  practice  to  guard  again  ft  the  con  - 
fequences  of  the  want  of  notice,  by  inferring  a  provifo 
In  the  condition  of  the  arbitration -bond  not  only  that  the 
award  mall  be  made,  but  that  It  Hull  be  Mi-vaed  to  the 
parties  by  a  certain  dry  ;  and  then  the  bond  will  not  be 
1  jj  felted  by  no  n- per  fauna  nee,  unJefs  the  party  not  per- 
forming had  notice ;  and  the  award  ought  to  be  drlivered 
to  all  the  perfous  who  are  parties  on  either  fide.  Him* 
gdtS*  Cfifit  5  Co.  103  :  Cw,  EL  885 :  M.  64  a. 

The  object  of  every  reference  is  a  foal  aud  certain  tie- 
fYtnlaatiun  of  the  contrnverfics  referred*  A  rsjirr-vatim 
of  any  point  for  tlie  f*ti&t  dt<  of  the  arbitrator,  or  of 
a  power  to  ahcr  the  award,  is  incon Client  with  that  ob- 
ject j  and  therefore  it  is  eltablifised  as  a  general  rule  that 
loch  a  reservation  is  void:  but  the  refervation  of  a  tat:  re 
■  ■  '■i!  ,j.'fi,  as  the  meafuring  of  ].n-nd,  the  calculation 
ut  irtiereft  at  a  ra:e  felled,  irr.  does  not  vitiate  ihe 
award.  12  Mtot.  139  :  2  Re  Rep  189,  214,  215  :  Palm, 
tiot  146:  CVtf.  Jac.  315:  /aW.  218:  Ltiiiv.  550; 
lUrtir.  43. 

The  fubmiflion  to  the  decifion  of  an  individual,  arifes 
from  the  confidence  which  the  parties  repofe  in  his  inte- 
grity and  fkill;  and  is  merely  perianal  to  him  ;  ic  is 
therefore  in  confident  that  Ac  arbitrators  or  umpire 
ihoutd  &feg&M  any  part  of  their  authority  to  another ; 
and  filch  delegation  is  absolutely  void,    But  it  waa  let- 


tied  in  the  cafe  of  tf.  EaJf,  2  Aik,  501,  fj,) 

that  arbitrators  where  they  award  the fehflxvt?  of  thing} 
to  be  done,  may  refer  it  to  another  to  fettle  the  manna 
in  which  it  /hall  be  put  in  execution. 

Since  the  introduction  of  references  at  ntji  prius,  there, 
can  be  no  queftion,  but  the  arbitrator  has  a  jurifdiclion 
over  the.:o^f  of  the  aclion,  as  well  as  over  the  fubjeit  of 
the  action  hi'df ;  uniefifome  particular  pro vifi on  11  mad* 
to  the  contrary  by  the  form  of  the  fubmiflion.  In  Head 
of  afcertaining  the  co£Ij,  the  arbitrator  may  refer  them 
to  be  taxed  by  the  proper  officer  of  the  court,  but  to  no 
one  elfc.  z  Atk.  504*  (519) :  1  Sulk.  75:6  Mad.  105  x 
HarJui*  18 1 :  Barw  56,  8  ;  1  Sid.  35  Jt :  Sir,  737,  1035 ; 
Cum.  330*  When  it  is  agreed  that  colls  OtnU  abide  the 
event,  it  means  the  Ugai  event*  See  3  cfcrm  Rrp*  139, 
And  alfo  as  to  awarding  the  coll*  «/V>r  arbitrajisn}  z  Term 
Re/>.  645,  And  the  arbitrators  may  award  damages  to 
cither  part)*,  though  in  point  of  law  there  was  no  caufe 
of  action*  2  Frut.  243.  If  the  arbitrator  takes  no  notice 
of  die  cbfts,  but  award >  mu:ua|  reJeafes^  it  fhall  be  pre- 
fumed  to  be  meant  that  each  party  uSaJi  pay  hb  own 
coils.  See  Ky<i>  143. 

V.  Evtkv  Award  mould  be  confident  with  the  terms 
of  the  fubmiijion  ;  the  whole  authority  of  the  arbiira- 
tor&  being  derived  from  thence. — Therefore, 

t.  The  Award  muft  not  extend  to  em  matter  not  com* 
prtbtadtd  in  the  fubmiilion :  thus  if  the  fubmiflion  be 
confined  to  a  fmihutnr  fubje£t  of  difptite,  while  there 
are  other  things  in  controvcrfy  between  the  parties,  an 
award  which  extends  to  any  of  thefe  other  things  is  void 
as  far  as  it  refpects  them.  %  Mo  J.  300. 

If  two  fubmit  to  the  award  of  a  third  perTon  all  tte- 
mnnds  between  them ;  without  more  j  the  word,  dc- 
\  implies  all  matters  between  them  concerning  the 
l  ands  of  both  parties  which  are  the  fubjecls  of  variance. 
1  U.Rtym.  115  :  Kdhj.  09. 

If  the  fubmilfton  be,  *f  of  all  caufes  of  a&ion,  fuits, 
debts,  reckonings,  accounts,  fujns  of  money,  claims 
and  demands,"  an  award,  "  to  releafe  all  bonds,  fpeci- 
aJtics,  judgments,  executions  and  extents,"  is  within 
the  fubmiflfon  ;  for  as  all  Mti  arc  fubmitted,  of  coui  fc  3 
reieafe  may  be  awarded  of  tkitjbf&itiii  for  them.  2  SaumL 
19O, 

Where  the  fubmiflion  ht  "  of  at!  debts,  trefpafTes  and 
injuries,"  an  award  *'  to  rekafe  all  actions,  debts,  du- 
ties and  demands,"  docs  not  exceed  the^ubtntflion ;  the 
word  t a*  i  it *j  comprehending  demands*  3  Bnijl.  312. 

The  rule  however  is  not  fo  ilnctly  interpreted  as  to 
extend  to  every  thing  Uemdfy  beyond  the  fubmiflion  ;  if 
the  award  ht;  of  any  thing  depending  on  ihc  principals  it 
is  good.  Roi>  Arb.  B,  2  :  C.  4,  5,  6. 

Thus  if  the  fubmiCion  be  of  all  trefpaiTss,  and  the 
award  be,  "  that  one  mall  pay  to  the  other  10/-  and  that 
he  mall  enter  into  a  tyid  for  the Tutti;"  this  is  goodT  be- 
caufe  it  only  renders  the  award  more  erTettuaf.  Kyd.  ri6i 

Jn  like  manner  if  it  can  reasonably  be  prcfumcd  that 
nothing  is  in  reality  awarded  beyond  the  fubmifiion  it 
has  in  genera!  been  fupported.  10  Co.  131,  2:  *Jt,ii. 

On  the  fubiniiJiots  of  a  particular  difference  when  there 
□  re  other  maTters  in  controvcrfy,  though  an  award  of  a 
gentrnl  rtltafe  ii  voidj  yet  the  proof  of  fuch  other  dif- 
putcs  exiAing  is  thrown  on  toe  party  objecting,  z  Mad, 
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5C9:  1  Sid.  K4:  Hilt  Hob.  190.  (Scc/e/?.  D.i>.  3.  of 
this  head). 

If  in  a  fimilar  cafe  the  arbitrators  award  ««  that  all 
fairs  fnall  ceafe,"  this  (hall  be  confined  10  luirs  relating 
to  the  fubject  of  the  fabrairtion,  and  voiJ  only  for  the" 
rc/iduc.    1  Ro.  Rrp.  362:  2  Ro.  Re/.  19a:  Cro.  'Jac. 
663. 

On  a  difputc  between  a  parfon  and  one  of  his  parilh- 
joners,  whether  the  tithes  liiould  be  paiJ  in  kind  or  not; 
the  arbitrator  awarded  that  the  parfon  fhoold  have  7/. 
for  the  tithes  due  before  the  fubmilTion,  and  that  the 
parifhioncr  ihould  pay  4/.  annually  for  future  tithes. 
This  was  held  to  be  a  good  award,  becaufe  the  fub- 
iniflion  comprehended  a  quellion  concerning  the  future 
rights.  Ro/.  Arb.  D.  8.  But  an  award  made  on  the  23d 
of  Jum.  ordering  fo  much  rent  to  be  paid,  which  by  the 
award  itfirjf  appeared  not  to  be  due  till  the  24th,  was 
held  bad.  ibJ&g  304.. 

If  part  tiers  refer  all  matters  in  difference  between 
them,  the  arbitrators  may  diiTolvc  the  partnerfhip.  1  Black. 
Rep.  475. 

Where  the*  fubmilfion  is  by  reference  at  nift  ptius,  the 
order  in  which  the  word*  are  placed  in  the  rule  of  refer- 
ence, gives  no  material  diflinfticn  with  rel'pect  to  the 
power  of  the  arbitrator.  If  the  reference  be  «*  of  all 
matters  in  difpu'e  in  the  caufe  between  the  parties/'  the 
power  of  the  arbitrator  it  confined  foiely  to  the  matters 
in  difputc  in  that  fuit.  If  it  be  41  of  all  matters  in  dif- 
ference betwe-n  the  parties  in  the  fuit."  his  power  is  not 
confined  to  the  fubjett  of  that  particular  caufe,  but  ex- 
tends to  emery  ma'ter  in  oifpe  e  between  them,  z  Black. 
1  f  1 8  :  2  Term  Rrp.  644,  5  :   3  Term  Rep.  626 

As  an  award  of  a  thing  out  of  the  fubmifhon  cannot 
be  enforced  by  an  action  at  law,  fo  neither  irull  a  man 
by  fuch  an  a*ard  be  precluded  from  claiming  his  right 
in  equity.  Finch.  Rep  141. 

2.  The  award  Qicuid  not  extend  to  any  who  is  a  (Imager 
(that  is,  not  a  party)  to  the  lubmilfion.  Thus  if  two 
fubmit  to  arbitration  concerning  the  title  to  certain 
lands,  and  the  arbitrators  award  that  all  controverfies 
touching  the  land  fhall  ceafe  ;  and  that  one  of  the  parties, 
bis  xuift  and  /on,  his  bcir  apta  cnt,  by  his  procuiement, 
fhall  make  to  the  other  fu  n  anurance  of  the  land  as  the 
other  fhall  require,  this  is  void;  becaufe  the  wife  and 
fon  are  llrangcrs  to  the  fubmiffion.  Rol.  Arb  N.  9;  and 
fee  Samvn';  Ca.  5  Rep.  77  b. 

Lord  Cole  <  10  Rep.  131  b.)  fays,  that  an  award  is 
void,  which  directs  money  to  be  p«id  by  one  of  the  par- 
tics  to  a  third  pcrton  not  included  in  the  fubmilTion; 
but  this  mull  be  undertlood  to  hold  good  only  when  fuch 
payment  can  be  of  no  benefit  to  the  other  party;  /or  an 
aw.-.rd  that  one  of  the  parties  fhall  pay  fo  much  to  the 
creditor  of  the  other,  in  difebargeof  a  debt,  is  unqucltion- 
ablygood.  1  Ld  Rajm.  123:  Rol.  Arb.  E.  6.  F.  8* 

And  in  general  a  didinction  is  taken  between  the  cafe 
of  an  ait  awarded  to  be  done  by  a  llranger,  and  that  of 
an  act  awarded  to  be  done  t>>  him,  by  a  party  to  the  fub- 
miilicn:  in  the  latter  cafe  the  award  is  (aid  to  be  good  ; 
and  if  the  llranger  will  not  accept  the  money  awarded 
to  be  paid  to  him  the  party's  obligation  is  faved.  3  Leon.  62. 

So  where  a  flranger  is  only  an  injhumetit  to  the  per- 
formance of  the  award,  no  objection  fhall  be  allowed  on 
that  account :  as  if  it  be,  that  one  of  the  parties  fhall 
furrendcr  his  copyhold  into  the  hands  of  two  Cenants  of 


the  man  Hon  who  fha!I  cr< 
is  gOGd.  Rl.  A'bi:r.  t.  7 
vilion  4  of  this  head. 

If  the  perfons  compreh 
tenjilafie/:  of  the  fobmilTi< 
redly  parties  to  Tt,  ycc 
571 :  1  Mar.  78:  Cctmtt 

An  award  Hull  not  a.Te 
ties  to  the  fubmifiton.  Pii 


K.b.  56? :  and  fee  Di- 


nded  in  the  award  were  in  eon* 
1,  though  they  were  not  di- 
ne award  is  good.  LfUv.  J30, 
18 1:  Rol.  Jhb.  i\.  18. 
t  the  rlgbfi  of  perfons  not  par- 
rb.  180,  4.  and  (cc  Id.  141. 
3.  1  he  award  ought  not  to  be  of  part  only  of  the  things 
fubmitted.  This  however  mull  be  undcrflood  with  a 
confiderable  degree  of  limitation  ;  for  though  the  word* 
of  the  fubmiffion  be  more  com prehen five  than  thofc  of 
the  award,  yet  if  it  do  not  appear  that  any  thing  elfe 
was  in  difpute  between  the  parties,  befide  what  it  com- 
prehended in  the  award,  it  will  be  good.  8  Co.  98: 
Rol.  Arb.  L.  5. 

If  alubmilfion  be  «'  of  all  the  prcmifTes  cr  of  am  part 
of  tbent,"  in  this  cafe  the  arbitrator  may  undoubtedly 
make  an  award  of  part  only.  RJ.  Arb.  L.  6.  > 

It  an  award  be  made  of  all  matters  except  a  bond, 
and  of  this  it  be  awarded  that  it  fhall  Hand,  the  award  is 
good  ;  for  it  fhall  be  prcfumcd  there  was  no  caufe  to 
difcharge  the  bond.  Cro.  Jac.  277,  400:  Bf:d;.  91. 

If  arbitrators  award  for  one  thing,  and  fay  mat  thy 
twill  tsot  meddle  with  the  rrjl%  all  is  void  ;  becaufe  they 
have  nor  purfued  their  authority.  Cro.  El.  858  :  fee  D/. 
21&.  217. 

Where  a  fubmilTion  is  of  certain  matters  fpccifkally 
named,  with  a  provitional  claufe  "  fo  that  the  award  be 
made  of  and  upon  the  premijfes"  the  arbitrator  ought  to 
make  his  award  of  all,  otlterwife.it  will  be  void.  8  Co. 
98  :  Goldfj.  125  :  Rol.  Arbitr.  L.  9. 

Bur  where  the  fubmiffion  is  general  of  all  matter*  in 
difference  between  the  parties ;  though  there  fhould  hap- 
pen to  be  many  fubjedts  of  controvcrfy  between  them,  if 
only  one  be  fignfod  to  the  a.  bitrator,  he  may  make  his 
award  of  that :  he  is,  in  the  language  of  Lord  Coke,  in 
the  place  of  a  judge,  arid  his  ofrire  is  to  determine  accord- 
ing to  what  is  allcdgcd  and  proved.  It  is  the  buiincfs  of 
the  parties  grieved,  who  know  their  own  particular 
grievances,  to  fignifv  their  caufes  of  controvcrfy  to  the 
arbitrator  ;  for  he  is  a  ftranger,  and  cannot  know  any 
thing  of  their  difputcs  but  what  is  laid  before  him.  8  Co. 
98  b :  1  Brown/.  63  :  2  Brownl.  309. 

In  the  cafe  of  fuch  a  general  fubmilTion,  if  an  award 
concerning  one  thing  only  be  made,  it  fhall  be  prefumed 
(till  the  contrary  be  fliewn  by  the  party  objecting)  that 
nothing  elfe  was  referred.  Cro.  Jac.  200,  355:  1  Burr, 
zj+etfeo.  But  the  arbitrators  ought  to  decide  on  all 
matters  laid  before  them,  or  they  cannot  do  complete 
julVice.  And  ic  is  faid  that  on  a  reference  by  rule  of  a 
court  of  equity,  the  award  ought  to  comprehend  all  the 
matters  tcferred.  1  C.  C.  87,  186. 

It  is  however  no  valid  objection  to  an  award  that  the 
arbitrator  had  notice  of  a  certain  demand,  and  that  he 
made  no  award  of  that,  if  in  other  icfpccts  the  award  be 
good  ;  as,  though  the  fum  in  queftion  may  not  be  men- 
tioned in  the  award,  the  arbitrator  may  have  fhewn  his 
opinion  that  the  demand  was  unfounaed  ;  as,  by  order- 
ing general  releafes,  &c.  Sec  t  Sound.  32. 

An  award  of  one  particular  thing  for  the  ending  of  an 
hundred  matters  in  difference  is  lufheient,  provided  it 
concludes  to  them  all.  1  Keb.  738:  1  Lev.  132,  3. 

O  a  4.  If 


4  If  an  Award  he  to  do  any  thing  which  in  .t::*t:»j! 
I*     it  and  the  parties  are  net  bound  to  pciform 

it.  KJ.  .  •    -    G:  1  S/.r   |7     ^  24^,    Si  alio  \* 

an  award  of  a  thing  which  Li  w/  phyfically  or  tuoraUy 
/  '•,  c  t  i.i  rite  power  nJ"  thd  p.srsy  u  p-  ■  ■  m  :  ih.  t 
tie  lhall  deliver  up  a  deed  which  i*  to  rhe;en3<>«l*  or 
power  of  a  perlbn.  ovrr  whom  he  Las  no  contron). 
i  S  /if*./.  5^5    anil  fee        tit.  .  And  ;uvard 

that  the  defendant  Hull  be  bound  with  furciies  fuch  as 
the  plaintiff  lliiill  approve,  U  void  ;  tot  it  may  beimpnf- 
fifafe  to  force  ike  approbation  of  the  plainti^  3  kW. 
2-2,  3.    Rut  io  thii  talc  the  psrly  l.it,uld  enter  into  a 

Whereat!  award  is  that  one  of  the  parties  fliatl  procure 
a  it  ranger  to  do  3  thing,  there  h  a  diliinction  taken  be- 
tween the  cafe  where  he  has  no  power  over  the  llranger, 
to  compel  him,  and  where  be  vat  power  either  by  the 
common  Jaw  or  by  bill  in  equity.  In  the  former  cafe 
the  award  is  void,  fur  fo  much  is  concerns  the  Granger. 
Jn  the  latter  it  is  good,  Ro/>  Athnr,  F.  1 ;  34.8  **  1 1 : 
M.utb,  jS:  1  jliW.  g. — (Sec  ante  Diviiion  2-) 

Neither  mcft  an  award  be  to  do  a  thing  vjtrmjkt)abk\ 
nor  by  the  performance  of  which  the  party  awarded  to  do 
the  act,  may  fabjefk  himfclf  to  an  action  from  another. 
ftd.  jfr4Str,  E.  3,  3;  V,  to:  2^,  39:  1  Kcb*  92  : 
1  Re  Rtp.  6  ;  Cr*.  Car.  Zl6  ;  3  153, 

What  mail  or  fhail  not  be  unreasonable,  is  however 
matter  of  conduction  in  which  the  cafe*  differ  con  fid cr- 
zh\y.  See  RoL  sitb*  B.  tz  ;  J.  4,  5  :  a  .1/7.  304. 

An  award  mult  not  be  of  a  thing  which  is  merely  tut- 
gAtvrjt,  without  any  advantage  to  the  parties*  Rol.  Arb> 
J.  10 — 1  5-  And  if  a  man  and  a  woman  tubmit  to  arbi- 
tration, and  it  be  awarded  that  1  hey  Hi  all  inter  many, 
this  i«  (aid  not  to  be  binding  {Id,  ■£.)  for  one  reafon 
among  others,  that  it  cannot  be  pre  fume  J  to  be  advanta- 
geous to  them.  Mutual  icleafe*  are  advantageous,  and 
therefore  an  award  of  them  is  good.  Fyeem.  51. 

5*  The  Award  mult  be  eft/aw  and  fowl.  As  the  inten- 
tion of  the  parties  in  fubmirting  their  difputcs  to  arbitra- 
tion, is  to  nave  fometlimg  akertaincd,  which  was  un- 
certain before,  ic  is  a  pontive  rule  chat  the  award  ought 
to  be  fo  plainly  cxpresl,  that  the  parties  may  certainly 
know  what  it  h  they  arc  ordered  to  do.  5  Co.  7- 
78  a. 

On  the  co  nil  mil  ion  of  certainty  and  uncertainty  the 
cafes  are  multifarious;  and  ic  may  be  ohferved,  that 
they  principally  depend  on  fuch  circumstances  as  are  pe- 
culiar to  each  cafv,  and  very  feldom  form  any  general  pre- 
cedent* The  rule  therefore  fin  es  bcs:er  10  regulate  the 
conduit  of  arbitrators,  than  the  numerous  txceptiwpz  a* 
it  is  the  iotercit  of  the  party  n^uinlf.  whom  the  award  is 
made  10  be  ingenious  in  Ending  out  objection*,  ait  award 
cannot  be  too  particular  or  prccife  in  laying  down  what 
is  t.i  be  done  by  the  parties,  and  the  Motfagr,  time  and 
of  th»r  doing  it.  -Though  the  ttvo  latter  have  been 
deemed  immaterial  (iS/rd.  905,)  yet  it  is  fated  to  fpecify 
ibcin* 

Awards  are  now  fo  liberally  conltrued,  that  trilling 
objections  are  not  fuffercd  to  prevail  againtt  the  in  an  i  felt 
intent  of  lhe  pirttCi.  See  1  ttnrr*  27?-  and  poft  Divffin 
t\  In  favour  of  the  equitabi^  jtirUJiction  of  the  arbi- 
trjtnra,  if  rhat,  ro  which  the  obj^ition  of  uncertainty  is 
ni*de#  can  be  ttjco ixhted  either  by  the  context  of  the 
award,  or  from  the  nature  of,  and  ureomftanccs  atten- 


dant on  the  ihxcg  awarded,  or  by  3  manjr'eft  reference  to 
fancthiag  conaeihd  with  jt,  theohjectinn  .lull  not  pre- 
vail. Si-c  2  Lth  /?.rr.w.  jo  ro :  1 2  Mad,  5S5  ;  Lutou*  545  : 
Sit*,  *to'y.  W.u'rc  there  is  no  <hf'  to  tJse  jward,  it  ihnll 
jc  [akieil  as  dauM  fenrit  the  day  of  the  delivery  which 
may  be  afecrtuinod  by  averment ;  and  ail  other  uncer- 
tainties muy  be  helped  by  proper  averments  in  pleading* 
1  Z, fLxym,  iy'>t6i2i  Lrs.     s^CjCi  o/>.  28;  2  Suktui. 

i  >  an  aw^rd  mult  be  certain,  fo  alfo  mu-l  it  bey£W: 
(at  the  time  of  making  i: ;  fee  1  59  ;  f^t.  51-,  CW. 
45^)  j  in  order  prevent  any  future  litigation  on  the 
fubicd  cjf  the  Jubmifrton. 

On  this  pjinciplr*  an  award  that  each  party  fhall  be 
ttanjitlt^i  in  the  action  which  he  has  brought  againfl  the 
other,  is  not  good;  becnufe  (amonglt other  reafons)  a 
nonfuit  docs  not  b^r  them  from  bringing  a  new  adion  1 
but  an  award  that  a  party  fhail  i'^mlimn  his  ailton,  or 
enter  iMr^/f,  is  good.  Getti.  2  u  :  RJ.  Jlbttr.  F*  7* 

An  award — that  all  f'uits  Oiall  ceafe— -or,  that  a  bill  in 
chancery  (bill  be  dii'mijfcd — or,  that  a  party  fhail  ikjc 
comrnrnce  or  profeeute  a  fus; — is  final ;  for  it  fliall  be 
taken  to  mean,  that  the  Jifo  and  aSittt  fhail  ttdfefw 
ri/r;  that  al one  being  a  fubftantial  performance  of  the 
award.  6  33,  i  2  Ld.  R&^m.  961,  4:  1  SafL 
'/4,  5  :  /f*/*  Ati>.       7.  But  fee  2  Sim.  1034, 

i*r/7A  the  Award  mu!t  he  /nstaw!^  not  giving  an  advan- 
tage to  one  party  wiihouc  an  equivalent  to  the  other* 

The  principal  nquihtc,  however,  to  form  that  mutu- 
tuality,  about  which  fo  much  is  faid  in  all  the  cafes 
ufualiy  clalied  under  this  rule,  is  nothing  m  jte  than  that 
the  thing  awarded  to  be  done  fhould  be  a  final  Jiffbmgt, 
and  fnthfafitvi  of  all  debts  and  claims  by  the  party  in 
whole  favour  the  award  is  male*  ngainil  the  other,  for 
the  matters  fcbmiued  ;  and  therci-bfe  the  prefent  rule 
amounts  to  nothing  more  than  a  different  form  of  ex- 
prellion  of  that  which  requires  tiiat  an  awcrd  iliould  be 
final*   Sec  C'tf.wA.  459:  1  Ld,  Rnjm.  £46:  ( \'.g.  BUk* 

6.  The  tu'cs  which  at  prcfent  govern  thi  mjfrv8}$%  of 
avtotdi  ai^*  that  they  ft. all  be  interpreted,  as  deeds,  ac- 
cording to  the  intention  of  the  arbitrators.  That  they 
fhail  not  be  taken  llridly,  but  liberally,  according  to  the 
intent  of  the  ptrtics  luhmtuing*  a«d  according  to  the 
power  given  to  the  itrbitrators.  t  Jiwr.  277:  1  y/rjfc  504 
(  5 1  <?)- — That  all  tiSiaiii  men. -toned  in  the  award, 
ha  conftmed  to  mean,  all  sfliom  over  which  the  arbitra- 
tors have  power  by  the  fub.niiuon — That  if  there  be  say 
contradiction  in  the  words  of  an  award,  fo  that  the  one 
part  cannot  Hand  confidently  with  the  other,  the  n>lr  pure 


tcr  be  only  an  explanation  of  the  former,  both  part*  fi»|] 
fund.  /W«,  tcS  :  3  /Wtf.  66,  7.---  \nd  that  ivhere  the 
words  of  an  award  have  any  ambiguity  in  thctu,  they 
are  always  to  be  contirucd  in  fuch  a  manner  as  tu  give 
ellVil  to  the  award*  6  ^5. 

Much  unnecejTary  dimcuity  occurs  in  all  the  old  report* 
on  the  conitruclion  that  ought  to  be  put  on  ihe  award  of 
a  Rf!fnft't  but  it  is  now  clearly  fettled,  thit  an  award  of 
retcafes  u/i  /*  tht  timt  of  waling  fhf  Art&rd,  is  not  alto- 
gether void  ;  but  that  it  fhail  be  contirucd  fo  ej  to  fun- 
port  the  award  j  and  that  for  two  renfom.  ift.  That  it 
lb  all  b=  pre  fumed  that  no  difference  has  an*  fen  fince  the 
time  of  the  fubmi&on,  unlefs  it  bs  fpecially  ihewn  that 

there 


there  has :  26.  That  a  rcleafc  to  the  time  of  the 

w */?:••/  S{  a  good  performance  of  an  award,  ordering  a  re- 
Icaje  to  the  lime  of  the  a-u/urd;  not  btcaufe  the  mean- 
ing of  the  isrbit r.TTori  is  fo,  but  bccauli.'  their  meaning 
mult  be  controuled  fb  far  as  it  is  void,  by  contraction 

]  Ld.  Rnj*t  1 16.  fee  12  MjJ.  3,  116,  589  :  c^Wj/. 
164,  5  :  2        431:  j  Sit.  3^5. 

Formerly,  if  one  part  of  an  sward  was  void,  the 
whole  was  ecniiJcied  fo  :  now  however,  it  is  the  rule  of 
the  courts,  in  many  caks,  to  enforce  the  performance 
of  that,  which  had  i:  i'tocd  by  itfclf,  won!  J  have  been 
good,  notwithJl4nding  another  partly  be  had.  itMJ. 
534  :  but  if  that  part  of  the  award,  which  is  void,  be  fa 
connected  with  thereit,  a*  to  affect  the  juftieeof  the  cafe 
between  the  parties,  the  award  is  void  far  the  whole. 
CW(  Jac.  584. 

When,  from  the  tenor  of  the  award,  it  appears  that 
the  arbitrator  ha*  intended  that  his  award  fliould  be  mu- 
tual, awarding  fomething  in  favour  of  nneof  the  parties 
as  an  equivalent  for  what  he  has  awarded  in  favour  of  the 
other  ;  if  then  that  which  is  awarded  on  the  one  tide,  be 
■wift/j  fo  that  performance  of  it  cannot  he  enforced,  the 
awarj  is  void  fir  tbt  whol?,  becaufe  that  mutuality, 
which  the  arbitrator  intended,  cannot  be  prefcrved. 
}'tL  o3:  Bro™.$i  2  Rel.  Arb.  K.  15  :  Cr*.  Jat.  577,  8. 

If  one  entire  act  awarded  to  be  done  on  one  fide,  com- 
prehend feveral  things,  for  fame  of  which  it  would  be 
good,  and  for  others  not,  the  award  is  bad  for  the  whole, 
becnufc  the  act  cannot  be  divided.  Cre.  Jnc.  639. 

When  it  appear*  clearly  that  both  panic*  have  the 
full  etfeet  of  what  was  intended  them  by  the  arbitrator, 
though  fomething  be  awarded  which  is  void  \  yet 
the  award  lhall  iland  for  the  reJL  1  Ld.  Raj/m.  114: 
Lativ.  545  :  and  fee  12  Mat.  5S8, 

An  awzyd  ought  regularly  to  be  made  itt  writing, 
figr.cl  anj  feared  by  the  arbitrator*,  and  the  execution 
properly  witnejTcd  :  It  may  however  be  made  by  parol, 
if  it  is  fo  cxprsfsly  provided  in  the  fubmiilion. 

7*  It  is  not  in  all  cafes  abfotutely  neoeffary  that  /.  fcr  • 
unit  jliould  be  exactly  according  to  the  words  of  the 
award  \  if  it  be  fubftantively  and  effectually  the  fame, 
it  is  fufiicient.  3  Bute,  67.  .V.d  if  the  party,  in  whofe 
favour  the  award  H  made,  accept  of  a  performance  dif- 
fering in  circumstance*  from  the  exact  letter  of  the 
award,  that  is  fufficient;  for  awjcHjut Uftit  erwtm.  3  Built, 

Where  the  concurrence  and  prefence  of  both  parties 
h  not  abfoluteiy  necefi^ry  to  the  performance,  each 
ought  to  perform  his  part  <wiib»xl  rcft<ft  from  the  o:her, 
i  L4.  Rtym.  2  33>4-  V$  ljc  &'d.  sM.  Z,6* — If  an 
award  order  that  the  defendant  fuatJ  rc-iiiEgu  to  the 
plaintiff,  certain  mortgaged  premifes,  it  will  be  3  breach 
if  he  do  not  re-aflign  wi/fout  wjucft.  t  Ld.  Raym.  234, 

If  the  award  be  to  pay  ai,  <w  or  before  a  particular  day, 
payment  before  the  day  is  equivalent  to  payment  on  the 
day.  3  Ktb.  675,6. 

A  coufidcrabJe  Domberof  years  having  elapfed  fince 
the  making  of  the  award,  is  no  objection  to  the  partie* 
being  called  upon  to  perform  it*  Ftmk,  Rtp-  384  1  nor 
can  thejbtute  of  Limitations  [2)  N  .16.  $3)  be 
pleaded  in  bar.  2  Saiwd,  64. 

On  an  award,  that  one  party  fhall  enter  into  a  fe- 
Curity  for  money,  (note,  bond,  fcfo)  the  giving  the  fe- 


curity  is  a  performance  of  the  award  ?  tad  on  non-pay- 
ment, i!ie  pcrfep  to  whom  it  is  giviiii  can  only  pro- 
ceed againfl  the  other  on  that  fecurity,  and  not  on  thi 
fubmiuion  or  arbitration  bond,  15  :         90 j, 

io8z. 

VI.  The  E,irM5  0Y  t<t  com/t! ptrfx  wr.n  ■*■  ^m#&#rd  n 
various,  according  to  the  various  forms  of  the  fubmiJla.n, 

Though  the  fab  million  be  verbal,  an  ad  ion  may  be 
maintained  on  the  award,  whether  it  be  lor  the  pay- 
ment of  money*  or  for  the  petformance  of  a  collateral 
air.  t  LJ.  Rsym.  1x2;  and  fee  ante  Divifion  I. 

Where  the  award  is  either  verbal,  or  in  writing. 
tht  pajmttti  af  vvmty,  and  made  on  a  fubmiilion,  either 
by  parol  or  by  deed,  the  aftion  on  the  award  may  be 
au  acllon  of  d%ht :  it  may  alfo  be  an  ait  ion  of  aflltwpfii : 
and  in  all  other  cafes  on  a  parol  fubniilHon,  an  of* 
fumbfu  h  the  only  fpecies  of  action  that  can  be  maintained. 

1  Lw.  7*  :  p*.  J«c.  J54, 

In  all  adions  on  the  aivard,  it  mul!  neceuarily  be 
ihewn,  in  direct  unequivocal  term*,  that  the  par.ic* 
f*bmitted ;  before  the  award  can  be  properly  introduced  ; 

2  Sjra*  923.  the  fubmifCon  too  mult  be  fo  ilated  as  to 
correfpond  with  Lite  award,  and  to  fupport  it.  2  Ltv. 
235  :  2  S!n>v*.  61 . 

When  the  action  is  on  a  mutual  ajiimpjii,  to  pay  a 
certain  fnm  m  nqurfit  if  the  defendant  mould  not 
Hand  to  the  award ;  an  a  final  requeit  to  pay  that  fum, 
before  the  adtion  brought,  mull  be  positively  flated. 
1  SatnuL  33:2  Ktb.  1 20. 

When  the  fubmilfton  is  by  bond,  if  the  award  be  for 
payment  of  money,  an  action  of  debt  on  the  award  lies, 
as  well  as  an  action  on  the  bond  \  but  the  latter  is  the 
action  molt  ufuatly  brought ;  in  this  the  order  of  plead- 
ing commonly  obferved  is,  that  the  plaintiff  declares  on 
the  band,  in  ordinary  cafes  of  ad  ion  on  a  bond  ,  the 
defendant  then  prays  oyer  of  the  condition,  which  bein^ 
fet  forth,  he  pleads  that  the  arbitrators  or  the  umpire 
made  u*  a^ard\  then  the  plaintiff  replies,  not  barely 
aliedging  that  they  did,  but  femng  forth  the  award  at 
large,  and  affigning  the  breach  by  the  defendant ;  (as 
to  which  fee  polt.  and  Wmcb  12 1 1  Ytbu*  24,  7$,  153  : 
\  Ld.  Rfjjm,  114,  133  ♦  7  :  3        -93  0  ^ 

on  that  the  whole  queflicm  arifes  as  cn  an  original  de- 
claration.—The  defendant  then  cither  rejoina,  that  they 
made  **  no  fn:h  award,"  {JJttth.  116:  Ct«.  Jm,  2qd  x 
t'izlt.i*  511,)  on  which  the  plaintiff  takes  iifuc— or,  he 
demurs,  and  the  plain tifF  joins  in  demurrer,  Vid.  6v*v:. 
923  :  'Emm.  410,415=         370:  3  Burr.  17*9,30: 

made  according  to  the  terms  of  the  fubmimon,  moil  Lc 
Aated  by  the  plaintiff.  5  36  :   2  Ld.  lLty;n,  989, 

iC;6.  Where  alfo  by  the  terms  of  the  award,  perform- 
ance on  the  part  of  the  plaintiff,  is  a  t<ndifhn  pircitlent 
to  that  on  the  part  of  the  defendant ;  there  the  plaintitF 
mull  lhew  that  he  has  done  every  thing  necef&ry  to  en- 
title him  io  call  on  the  oppofite  party. — But  tender  by 
the  pUtntsftj  and  rcfufal  by  the  defendant,  will  be  fuU 
ficient,  unlefs  the  thiri*  to  be  done  by  the  phtatitf  ran 
be  done  without  the  concurrence  of  the  other.  /A^r'j . 
+3i  44- 

A  material  variance  between  the  real  award  and  that 
fet  forth  in  the  pleadings,  will  be  fatal  to  the  plaintiff; 

and 


AWARD  VII. 


and  if  on  the  trial  the  jury  doubt  whether  the  variance 
is  m,:ir rial  or  not,  a  fpect&l  vcrdift  may  be  taken  for  the 
cfiirion  of  the  court,  i  Sati.  71 :  i  Ld.  Raym.  7 15  :Si  C: 

1  B.'itr.  178. 

In  an  aftion  on  the  tetmrA  the  defendant  may  pler.tl 
*  that  he  did  not  fubmit;'  but  in  .in  action  on  the  bond 
fuch  a  plea  is  not  good.  1  SU.  290 :  2  $tra<  92  j. 

More  exaclhefs  is  required  in  fetting  forth  a  written 
than  a  verbal  award — in  the  former  nothing  mult  H 
aUedgcuJ  by  inducement*  2  Vtnt.  243.  The  breach  mult 
alio  be  afligned,  with  fuch  prcciiion,  as  to  Ihcw  tl  at  the 
award  was  mad:  of  the  thing  in  which  the  breach  was 
alicdged,  1  &/. /ty.S:  Cro.Jae.  339:  ft  Bnlfi.  93.  and 
in  an  action  on  the  aflbmpfit,  10  perform  the  award, 
the  plaintiff"  may  aflsgn  feveral  breaches.  'Jt^k.  £$4,  auJ 
fee  2Wv.  35.  But  in  an  n&ion  on  the  arbitration  bond, 
where  fevcr.il  things  are  ordered  to  be  done  by  the  de- 
fendants, it  t*  not  neccdary  to  nffign  breaches  of  every 
matter,  becaufe  the  breach  of  any  one  :s  a  forfeiture  of 
the  penalty  of  the  bond  ;  and  when  the  plaintiff  has* 
once  recovered,  then  he  can  never  maintain  another  ac- 
tion on  the  fame  bund,  to  recover  the  penalty  again  on  a 
fecond  breach,  2  ff?}f.  176,  9,  and  vide  M  393.  S.  P. 

1  f  t  he  < 4/c  uJata  k  t  for  t h  t  he  awards  and  al  led  ge  the 
performance  generally,  and  thEn  on  a  breach  being 
afligned  in  the  replication,  he  rejoin  and  ftiew  &Jfttia/ 
performance,  this  will  be  a  departure.  1  LJ.  Rv ten.  134. 

It  has  federal  times  happened,  that  the  defendant  by 
fetting  forth  an  award,  partially,  has  impofed  conquer- 
able difficulty  on  the  plaintiff  how  10  anfwer  him.  (See 
i  Ktb.  568  ;  t  Samuit  336:  3  Z^w,  165  Liirvj.  535 ),  In 
this  cafe  if  the  plaintilF  demand  oyer  of  the  award,  and 
have  ii  fet  forth  at  full  length,  aligning  a  breach  in  the 
f.mc  manner  aj  if  the  defendant  had  pleaded  Mb  a*t04?iL 
he  wtl!  be  fee u re  againil  any  objection  front  the  manner 
of  pleading,  Luho.  4$  1  :  and  fee  Gwti.  255  :  t  Rut.  Jtt%  6. 

tf  from  the  default  of  the  defendant  tin  award  has  been 
made  within  the  time  limited,  the  plaintiff  may,  to  the 
plea  of  no  ttwtit  ft,  reply  that  default  0/  the  defendant. 
See  8  Co.  81. — On  a  luhinifutm  by  bond,  providing  that 
the  award  lhall  be  made  within  a  limited  time,,  though 
that  time  is  enlarged  bj  minimi  con/tut^  and  the  award 
made  within  the  enlarged  time,  nn  action  cannot  be 
maintained  on  the  bond  to  recover  the  penalty  for  non- 
performance, 3.  To  m  Rep*  5  29  «♦< — 'And  as  10  fuch  enlarge^ 
ment  of  time,  fee  z  Tom  Rep*  643,^:  3  Term  Reb.  601. 

On  the  practice  obtaining,  of  references  at  N:Ji  Pruts, 
performance  of  the  award  was  confequcntly  enforced  by 
means  of  an  attachifuta,  and  the  following  h  the  prclcnt 
courfe  of  proceeding  to  obtain  that  remedy.— The  award 
mutt  be  tendered  to  the  party  bound  to  perform  it,  2nd 
on  hid  refufal  to  accept  it,  a ni davit  muJt  be  made  of  the 
due  execution,  of  the  award,  and  of  fuch  tender  and 
refofal  ;  and  on  that,  application  made  to  the  court  to 
make  the  order  of  Ni/  Prim  a  rule  of  court  j  a  copy  of 
this  role  mult  be  perfonally  ferved  on  the  party,  and  if 
he  Hill  refufe  to  accept  the  award,  an  affidavit  mull  be 
made  of  fuch  fervice  and  refufat  :  on  which  rhc  court 
will  grant  an  attachment  of  courfe.  :  Crwpt,  Prttfi. 
264.  When  the  awa:d  ii  accepted,  but  the  money  be- 
ing demanded  Is  not  paid,  an  affidavit  mull  be  made  of 
fuch  refufal,  and  of  the  due  execution  of  the  award* 
z  Blatk*  990, 1 . — Where  there  is  any  difpute  as  to 
rJw  proper  petfbttiliace  of  an  award,  it  is  difcretionary 


In  ibe  court  to  grant  or  rtfufe  an  attachment,  1  Sira. 
695:  1  Burr.  278. 

When  an  award  ii  not  for  the  payment  of  money,  but 
for  the  performance  of  any  collateral  act,  it  may 'Some- 
times be  enforced  by  a  bitf  in  tfftUj t on  which  the  court  will 
decree  a  fpecinck  performance  Ser  1  Ark  7+,  [in):  1  £q, 
Ab.  c  t  :  1  C  Jfc,  46  1  3  C.  R.  to :  a  Vera,  a  4  .  3  P.  fifes, 
►  ^7.9,  190-  Bat  though  a  couie  of  equity  rnjv  afliii 
a  phintitTto  procure  the  execution  of  an  award,  it  will 
not  compel  a  defendant  to  difcovcr  a  breach  by  which 
he  may  tharge  himfcif  with  ihe  penalty  of  a  t  ub  million 
bond.  Bijbty  v.  B;jfopy  1  C.  R.    See  the  next  Bivj£on. 

Y  H.  RKi.it  p  may  be  obtained  tfM&g!  m  mtW,  made 
contrary  to  the  prefcribed  rulei  of  bw,  when  the  award 
ii  put  in  fttif,  But  when  the  fubmiilion  is  by  the  mete 
adi  oi  the  parties,  the  defendant  U  not  permitted  to 
impeach  the  conduct  of  the  arbitrators,  at  law  ;  fo  as 
tn  make  it  a  defence  to  an  afticn  on  the  award  or  fub- 
n  rffidti  bond  Sec  i  Simati.  3  27  :  z  tl'.t/.  149.  In  fuch  cafe 
the  only  relief  is  in  equity,  z  V<Lt*y  315.  But  a  cuunof 
equity  will  not  interfere  to  fet  afidc  an  ;iward,  wJierc 
the  Jebmiffion  is  voluntary,"  (or  by  order  of  Nijt  Prttu, 
1  C  C  1 40  r  t  Verm.  157,)  except  for  corruption  or  im- 
proper conduit  in  the  arbitrators :  or  where  the  award 
appears  on  the  face  of  it  to  be  contrary  to  the  rules  of 
equity;  as,  to  the  prejudice  of  an  infant,  Esfr;  1  C.C\ 
a76,  z79,  2  80  :  3  Atk.  529.  (49&)  ■  2  £y,  Ah.  ^  \ 
I  C.  ii.  49  i  Ami*  245. 

Jn  bills  to  have  ^n  award  fet  a  fide  for  corrupt  irm  rr 


nra  14*3  3  jii*.  044,  39;.  me  arbi- 
trators may  plead  the  award  in  bar}  but  they  mult  ftjtw 
themfelvea  impartial^  oj-  (he  court  will  make  them  pay 
coils,  z  jfi.  396,  (jiz). 

Where  the  fubmillion  is  by  order  of  Kifi  Priut  or  un- 
der the  ilat.  id?  3.  a  court  of  equity  will  not  enter- 
tain a  bill  to  jelieve  againft  an  award  for  corruption  or 
unlets  the  court  of  law  has  not  anWdtd  thjt 
ipplication}  or  the  time  for  complaining  at 
■  the  Jbtute  is  eLpfed,  a  jf(l,  ire  (16^' 
1 :  2  Vex,  3  1 6,7  ;  See  EnrX  26  ; . 
lat,  9  &  id  c.  15.  Ic  Is  enacted,  That 

Ltratton  or  umpirage,  procured  by  corruption, 
fiiall  be  void ;  and  be  accordingly  fet 
afide  by  any  court  of  law  or  equity,  fo  as  complaint  he 
made  to  the  court,  where  the  rule  for  fubmifilon  h  made, 
before  the  Jaft  day  of  the  next  term  after  fuch  arbitrator! 
made  and  publuhed  to  ihe  parties/'  See  I  $/r*,  i&is 
2  Burr*  701  :  Barxo  $$t  7.  But  it  feenw  that  a  court  of 
equity  may  relieve,  on  manifeil  grounds,  after  the  tinie 
required,  by  the  aft,  for  complaint  at  Jaw,  though  no 
fuch  complaint  is  made  at  all  in  the  common  law  coum. 
Bur.h.  2G5  :  !  Barn.  K,  £•  75,  1  jj. 

Whc/e  the  fubmiuion  is  by  reference  at  Ki/i  Print* 
there  h  no  time  limited  for  making  an  application  to 
fet  afide  an  award  for  any  caufe,  2  Atk.  155,,  (tia) ; 
Sir,  501  :  2  Burr.  70K—When  the  fubmiuion  is  accord- 
ing to  the  ftatuie,  no  application  can  be  mrjde  to  have 
the  award  fer  afide  till  the  fubmiftzn  be  actually  msdn 
a  rule  of  court,  wh.ch  may  be  cither  before  or  after 
mahing  the  award,    1  fcr*  301;  2/^,3,^  A  X(r. 


partiality 
relief,  on  app 
law  under  t 
396,  (4tz)' 

By  the  flat 
"  any  asbitrj 
or  undue  me, 


AWARD  VIII. 


The  moft  frequent  fubject  of  compl.  int  againft  an 
award,  arifes  from  fome  imputed  mifco'idue'}  of  the  ar- 
bitrators, and  when  the  complaint  is  made  out,  it  is 
generally  fuccefsful :  as  if  one  of  the  arbitrators  un- 
jutlly  exclude  the  reft  from  the  award  ;  or  hold  private 
meetings  with  one  of  the  parties.  2  P'em.  515;  or  ap- 
point an  umpire  by  lot.  Id.  485  :  or  manifell  any  other 
undue  partiality.  Id.  ioi,  251  :  3  P.  thai.  zGz  :  2  Vrz. 
216,  8  :  1  Fez.  317. 

If  it  appear  that  the  arbitrators  went  on  a  plain  mifake, 
cither  as  to  the  law  or  in  a  point  of  fadt,  that  is  an  error 
appearing  on  the  face  of  the  award,  and  fufiicicnt  to 
fet  it  alide.  2  I'ern.  70;. — So  if  the  arbitrators  appear 
to  have  an  intereff  in  the  fubject  of  reference.  2  Vent.  251. 
So  alfo  where  any  circumftancc  is  fuppreffed or  concealed 
from  either  of  the  arbitrators,  and  the  arbitrator  de- 
clares that  had  he  known  the  circumflance,  he  would 
have  made  a  different  award.  1  Atk.  77,  (64). 

Where  the  fubmiffion  is  under  the  llatute,  or  by  rc- 
fcrencc  at  Niji  Prius,  the  court  will  on  fome  occaftons 
fend  back  the  award  10  be  rc-conftdered,  on  fuggeilion 
that  the  arbitrator  had  not  fofheient  materials  before 
him,  and  perhaps  too  to  reilify  any  trifling  or  apparent 
miftake  ;  but  inch  application  mult  be  made  in  the  for- 
mer cafe  within  the  time  prefcribed  by  the  flatutc. 
2  Term  Rep.  78 1. 

VIII.  An  Aw  a*  d  may  be  pleaded  in  bar  to  every  aft  ion 
brought,  for  a  caufe  or  complaint  which  had  been  pre- 
viously referred  to  the  arbitrators,  on  which  the  award 
was  made.  See  \Tems  Rep.  146. 

The  award  thus  pleaded,  mull  have  a))  the  qualities 
necertary  to  confticute  a  good  award  ;  and  mull  be  fuch, 
if  it  be  pleaded  without  performance,  that  the  plaintiff 
may  have  a  remedy  to  compel  performance:  but  if  per- 
formance be  alledged,  as  it  may  be  (See  1  Ro.  Rep.  7,  8  : 
Cro.  Jac.  339 :   2  BJd.  93  ;  Rol.  Arbitr.  F.  2  :  Ai.  86  : 

Leon.  62:)  even  a  void  award  may  frequently  be  a 
good  bar.  An  award  however  which  is  in  itftlf  uncer- 
tain, and  cannot  be  afcertained  by  averment,  caanoc  be 
pleaded  in  bar.  2  Sound.  292  ;  2  Keb.  736. 

The  cafes  which  have  deicrmined  an  award  not  to  be 
pleadable  in  bar,  where  it  does  not  create  a  new  duty, 
feem  irreconcileablc  r,o  the  prefent  ftatc  of  the  law  on 
the  fubject — particularly  as  they  alluw  that  an  attion 
JT.av  be  maintained  on  the  fubmifHon,  whether  that  is 
by  bond  or  otherwifc.  t  Ld.  Ray/n.  248:  12  Mod.  130: 
Comb.  4  hD  :  X  Salk.  69  :  Lutw.  56,  7. 

An  award  however  which  does  not  extend  to  the  ivMe 
of  the  thing  demanded,  is  reasonably  not  a  good  plea 
to  an  action  on  the  demand.  Al.$:i  Ld.  Raym.  612.  See 
Lutw.  51.  And  in  order  to  make  an  award  a  good  plea, 
itmufl  appear  that  both  parries  were  equally  bound  by  it. 

Where  the  plaiut'iff  lays  feveral  counts  in  his  declara- 
tion, and  the  award  from  the  terms  of  it,  can  only  be  a 
bar  to  one  of  them  ;  if  in  reality  they  are  all  for  the  fame 
caufe,  the  beft  way  of  pleading  feems  to  be,  to  plead 
the  award  to  that  count  to  which  it  is  anfwcrable  in 
terms;  and  the  general  ifl'ue  to  the  red.  Kyd.  245. 

There  were  antiently  Com?  diitinctions  in  the  manner 
of  pleading  an  award,  with  refpect  to  the  ncceiTtty  of  al- 
ledging  perfotmauce  of  the  thing  awarded,  which  are 
not  now  cflcntial,  for  fincc  it  has  been  held  that  an  ac- 
tion will  lie  on  the  mere  fubmifiion,  it  is  in  no  cafe  necef- 
fary  for  the  defendant  in  pleading  an  award  in  bar  of 


an  action,  to  allcdge  performance  of  the  thing  award- 
ed, unlcfs  where  the  award*  is  void,  and  confequcntly 
the  plaintiff  could  not  enforce  it.  1  Ld.Rnjm.  122. 

Foem  of  an  Award;  on  a  Submission'. 

TO  all  people  to  w(Jom  ibis  prefent  writing  indented  of 
Award  jk  ill  come,  greeting.  Whereas  there  are  fede- 
ral accounts  depending,  and  divers  control  erfies  and  difputes 
have  lately  arifen  between  A.  B.  of,  &c.  Gent,  and  C.  D. 
of,  Sec.  all  which  eontroverfies  and  difputes  are  ebiejiy  touch- 
ing and  concerning,  &c.  And  Whereas,  for  the  putting  an 
end  to  the  faid  differences  and  difputes,  they  the  faid  A.B. 
and  CD.  by  their  feveral  bonds  or  obligation:  ber.riig  cat', 
Sec.  are  become  bound  each  to  the  other  of  them  in  the  penal 
fum  of,  &c.  to  /land  to  and  abide  the  award  and final  deter- 
mination of  us  E.  F.  G.  H.  8cc.fi  a:  t&e  feted  award  be  made 
in  writing,  and  ready  to  be  deli  vered  to  the  parties  in  d'Tir- 
enee  on  or  before,  &c.  next,  as  by  the  faid  obligations,  and 
the  condition  thereof  may  appear.  Now  Know  ye,  That  tcvr 
the  faid  Arbitrator,  whofe  names  arc  hereunto  fubferibed, 
and  feats  affixed,  taking  upon  us  the  burthen  of  the  faid 
award,  and  having  fully  examined  and  dulv  conftdertd  tog 
proofs  and  allegation t  of  both  the  faid  parties,  do,  for  the; 
fettling  amity  and  frienJ/bip  between  them,  make  and  pubhflt 
this  enr  award,  by  and  between  the  faid  parties,  in  manner 
following,  that  is  to  fay ;  Firft,  Wt  do  award  and  or- 
der, that  all  acl'ions,  fusts,  quarrels  and  (or.troverfits  wbat- 
foever  had,  mo"\jeds  arifen  or  depending  between  the  faid 
parties  in  law  or  equity,  for  any  manner  of  eanfe  wbatfoever, 
touching  the  faid,  Sec.  to  the  day  of  the  date  hereof,  fhall 
eeafe  and  be  no  farther  prafeeuted,  and  that  each  of  tlse  faid 
parties  fball  pay  and  bear  his  own  cofis  and  charges,  m  any 
wi/e  relating  to  or  concerning  the  faid  premiffet.  And  we 
do  alfo  award  and  order  that  the  faid  A.  B.  /hall  pay,  or 
caufe  to  be  paid  to  the  faid  CD.  the  fum  of,  Sec.  within  the 
fpaet  of,  Sec.  And  alfo  at  his  o-wn  ccjls  and  charges  do,  Sec, 
And  we  do  award  and  order  that,  fee.  And  lattly,  we  do 
award  and  order  that  the faid  A.  B.  and  C  D.  cn  payment  of 
the  money  abovementienrd,  /ball  in  due  form  of  law  exeentt 
each  to  the  other  of  tbens  general  releafes,  fnjff.eient  fvr  the  re- 
leafing  by  each  to  the  oth,r  rf  tl<em  his  exe.vtor;  and  ad- 
miniflrators,  of  all  afiiont.  fnitt,  ane/ls,  auarrtls,  contre- 
I'/ofes  and  demands  whatfoever  touching  or  concerning  the 
pnrevijfes  aforrfaid,  cr  fotf  matter  or  thing  thereunto  relating, 
from  the  begwmrg  of  the  world  until  the  i.'ay  of,  StC  la,i, 
In  witnefs,  &c 

The  Reade*  \%  thus  prefenred  with  a  compltrat 
abridgment  of  the  law  cn  this  fubject.  Were  it  ac- 
curately attended  to,  and  were  the  arbitrators  unin- 
fluenced by  motives  of  partiality,  ar&itrat&i  would  be 
a  very  deCrablc  way  to  put  an  end  to  many  fuits,  in- 
flead  of  affording  grounds  of  new  proceedings,  as  they 
now  too  frequently  do. — As  it  is,  the  fubjetis  moft  pro- 
per for  arbitration  feem  to  be  (in  the  words  of  the 
author,  to  whom  we  have  confeffed  ourfclvcs  fo  much 
indebted  on  this  fubjeft)  "  Long  and  intricate  accounts 
— Difputes  of  fo  trifling  a  nature,  that  it  is  of  little  im« 
portancc  to  the  parties  in  whole  favour  the  decifion  m.ty 
be  given,  provided  at  all  events  there  be  a  decifion — 
and — qucftions  on  which  the  evidence  is  fo  uncertain, 
that  it  is  much  better  to  have  a  decifion  whether  right 
or  wrong,  than  that  the  parties  fliould  be  involved  in 
continual  litigation." 

AWM, 


AWM,  or  aumcl  (Teat,  cbm,  i.  /.  wdfts  ir/  Ktrjlru) 
A  me.ilare  of  Rhcnifh  wine,  containing  forty  gallon*  ; 
mentioned  in  fame  fiatutes.  This  word  15  other  ivifc 
written  ir.^amt. — The  rood  of  Rhenim  wine  of  Dirdwght 
is  ten  ai&mtti  and  every  emmt  50  gallons :  The  rood  of 
jfutvxrf  is  fourteen  <wm4st  and  every  aix/ae  35  gallons ► 


AWN  HIND  E.  See  Tmrd-xight-awidjuJe. 
AYLE,  See^/7*, 

A Z  ALDUS,  A  poor  hcrfe  or  jade.  Qlauf.  4  Ed.  3, 


B. 


BAG 

BACA,  A  hook  or  link  of  iron,  or  ilaple,  Cw- 
futfttiitj.  thmut  de  I'arcnJt/ti  MS./.  IO. 
BACINN1UM,  or  Bachm,  A  bafon  or  vcflu!  to  hold 
water  to  warn  the  hands.  J/.-wr  wi  Dumlmt.  anm  1116, 
Mm.  jfagl.  torn.  3,  191  :  Pitrui  jilim  Petri  Pitat  tenet 
mtdittatem  Htydatar  per  ftrjentiaM  fittrinidi  di  hacinU, — 
This  was  a  fervice  of  holding  the  tafia,  or  waiting  at  the 
iafint  on  the  day  of  - the  king's  coronation.  Lib*  Rub, 
Smear.  /*  137, 

BACHELERIA,  The  commonalty  or  yeomanry,  as 
diftinguifhed  from  the  baronage.  Annul.  Burton,  p.  426. 

fib  eut.  I  1  Q. 

BATCHKLOR,  Baocalaxray,  from  the  Fr.  Mm* 
litrt  viz,  (yrff,  a  learner:]  In  the  uni verities  thcic  ere 
hatthtkn  tferfj,  Arc.  which  is  the  firft  degree  taken  by 
ftudents,  before  they  come  to  greater  dignity .  And 
thofe  that  are  called  bafcbilorjof  the  companies  of  Ltrufoti, 
are  fuch  of  each  company,  as  are  fpringing  toward  9  the 
cftaie  of  thcjfc  that  are  employed  in  council,  but  as  yet 
*re  inferiors  }  for  every  of  the  twelve  companies  con  hats 
of  a  wi^r,  two  ivardtw,  the  livery,  (which  arc  afiillanU 
jn  matters  of  council,  or  fuch  as  the  afliJUnii  arechofen 
tmt  of  J  and  the  batiixhri,  in  other  companies  called  the 
jtm/uvj.  The  word  bat<bthr  is  alfo  ufed  nnd  ugnifies 
the  fame  with  knight  -  bntehrlur,  a  fimple  knight,  and  not 
knight  banneret,  or  knight  *f  the  Bnrh.  The  name  of 
batchelor  was  alfo  applied  to  that  fpecies  of  efquire,  ten 
of  whom  were  retained  by  each  knight  banneret  on  his 
creation.  Jtma  28  £<  3,  a  petition  was  recorded  in  the 
Vtwtri  beginning  thus :  A  mjtre  Seigneur  lr  Roy  mQnjh  t:;t 
wire  fimple  batchelor,  *fihaa  di  Bmti,  ttfr .  BatebeJer 
Wa5  anciently  attributed  to  the  admiral  of  England,  if  he 
tverc  under  the  degree  of  a  baron.  In  Pm.  8  R*  2.  we 
read  of  a  beteealaurtut  regit.  Touching  ihe  further  ety- 
mology of  this  word,  See  Spelmtm. 

The  term  batchelor  alfo  denotes  in  law  a  man  who  has 
never  been  married  ;  and  as  fuch,  taxes  have  at  times 
been  levied,  or  the  nxes  hud  on  others  increased,  if 
p»id  by  batchelom  as  in  the  cafe  of  the  duty  on  fervanu 
under  ftar.  25  <?r*-  3.  r,  43* 

BACOERINDE,  S*rJ  Bearing  upon  the  back,  or 
at  out  a  man.   Bradm  ufcth  it  lor  a  fign  or  circumibnce 
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of  theft  apparent,  which  the  civilian?  call  fanum  mvm- 
fej)*m  ;  Bract,  lib.  3.  trac"L  z.  caj>.  32.  Maiewmd  re- 
marks it  a*  one  of  the  four  circumftancesor  cafes,  where- 
in a  foreltcr  may  arrell  the  body  of  an  offender  again!! 
vert  or  venifon  in  the  foreft :  by  the  aflife  of  the  forert 
of  Lioxaftfr  (fays  he)  taken  with  thx  manxtvt  is  when  one 
is  found  in  the  king's  foreft  in  any  of  thefc  four  degrees, 
jfitbtt  ftandt  &frdrtrtttt  backbtart  and  bk^tij-hand,  Manw. 
a  pai  r,  Porefi  Laws. 

BACO,  A  bacon  ho?j,  ufed  in  old  charters*  BUum. 

BACTILB,  A  taniilcilitk  properly  fa  called,  when 
formerly  made  cr  hac»k  of  wood,  or  a  flic L  Chdinghnm 
Htft.  tSmelm*  aped  iFartotti  Jng.  Sat.  p.  1723. 

BADGER,  I-rnm  the  Pr/%^,  a  bundle,  and 
thence  is  derived  ita^a^tr,  a  carrier  of  goods.]  1 
that  buys  corn  or  vi$ tikis  in  one  place,  and  caj 
them  to  another  to  I'd  I  and  make  profit  by  them  :  and 
a  one  was  exempted  in  the  Hat.  5  &  6  Ed.  6*c!  14,  I 
the  puniLhmem  of  an  ingrdflcr  within  that  Itaiuce.  Hut 
by  5  EHz.  f.  la.  Badger  j  are  to  be  I  icon  fed  byr  the  j  unices 
of  peace  in  the  iVllions  ;  whofe  licences  will  be  in  force 
for  one  year,  and  no  longer  ;  and  the  perfons  to  whom 
granted  mult  enter  into  a  recognisance  that  they  vyiJ]  not 
by  colour  of  their  licenfes  forctul,  or  do  any  thing  con- 
trary to  the  rtmutes  made  again rl  forertaller^  ingrofiers, 
and  regrators.  Jf  any  perfon  fhall  acta*  a  Bcdgcr  withou 
licence,  he  is  to  forfeit  5  /,  one  moiciy  to  the  king,  ur.d 
the  other  to  the  profecutor,  leviable  by  warrant  from  jus- 
tices of  peace.  CSV.  fide  13  Fd.     15.  fia.  20. 

BAG,  An  uncertain  quantity  of  goods  ami  merchnn- 
dife,  frr?m  three  to  fo or  hundred.  Ln*r  A&rtat*. 

BACtAVEL,  The  citizens  of  Exrrtt'  had  grantei 
thembv  tharter  from  X.  Ed&.  1.  the  collcdion  of  a 
tain  tribute  or  toll,  upon  all  manner  of  wans  brought 
to  that  city  to  be  fold,  toward)  the  paving  of  the  rtreeis, 
repairing  of  the  walls,  and  maintenance  of  the  city, 
which  was  commonly  caJled  in  o]J  En^lilii  6r£a%\!>  be- 
tlmgavelt  and  thipfmggnvtL  Ansiq.  of  Exeter. 

BAHADUM,  A  cheft  or  coffer.  Phta^  lib.  a,  <-.  2j. 

BAJ ARDOUR,  Lat.  bajuiaw.']  A  .bearer  ol"  an 
weight  orburtlien.  Ptir.UlffiQmun*  ffjft.  Croyltwd,  /.  120. 

BAIL, 
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BAIL*  Inflium,  from  the  Fr.  lailltr,  which  comes  of 
the  Greek  i)a?&u*,  and  fig  m  ties  to  deliver  into  h&ttdf.]  is 
»fed  in  our  common  law  tor  the  freeing  or  letting  at  li- 
bertv  of  oncarreitedorimpnioned  upon  any  action,  either 
civil  or  criminal,  on  fiKety  taken  fur  his  appearance  at  3 
cJ;iy  and  pljtc  c-  rt.itn -  Brail,  lib.  3.  /ifl.^  2.  r<s^.  fcj. 
The  reafon  why  it  is  called  isbecauleby  this  means 
the  party  retrained  is  delivered  into  the  handi  of  thole 
chat  bind  themfelves  for  hi*  forth  coming,  in  order  10  a 
fafe  keeping  or  protection  from  prilbn  :  and  the  end  of 
bul  h  to  fatisfy  the  condemnation  and  coib,  or  render 
the  defendant  to  prison. 

With  refpeet  10  bail  in  mil  cafi-t  it  is  to  be  obferved, 
thai  there  i>  both  and  Jjptaal  bail ;  common  bail 

is  in  actions  of  final  I  concernment,  beingcallrd  common, 
becaule  any  furerk-s  in  thit  cafe  arc  taken  ;  whereas  in 
caufes  of  greater  weight,  and  value,  fpecul  fatlttt  furety 
emit  be  taken,  and  they  according  to  the  value.  4/*//. 
170.  See  tit*  dppcettance. 

by  flat.  23  H.n.  6,  ^9,  Sheriffs,  Egg,  are  to  let  to  bail 
perfons  by  them  srrcfled  by  force  or  any  writ,  in  any  per- 
fonal  action,  ISc.  upon  reafonable  furttirs,  having  fyf- 
ficient  within  the  county  to  keep  their  days  in  fuch  place, 
as  the  writs  lequire. 
.oVu/and  mainprise  are  often  ufed  promifcuoufly  in  our 
law  books,  as  fignifying  one  and  the  fame  thing,  and 
agree  in  this  notion,  that  they  j'ave  a  man  fts>m  iittprtfi*. 
mem  in  tba  icriimm  ^-W ;  his  friends  undertaking  for  him 
before  certain  perfons  for  that  purpofe  authorized,  that 
he  lhall  appear  at  a  certain  day,  and  anfwer  whatever 
lhall  be  objected  to  him,  in  a  legal  wif.  2  Havi.  P-C. 
c,  1$,  $  zo  :  ^lajl.  180.  The  chief  difference  is,  thm  a 
man's  maini< ri&n are  barely  liis/jwre//«,  and  cannot  im prilbn 
him  themfelves  to  fecure  his  appearance,  en  his  butt  ntayt 
who  are  looked  upon  as  his  gaolers,  to  whofe  cuflody  he 
is  committed*  and  therefore  may  take  him  upon  a 
Sumlny,  em?  cwfint  until  the  next  tin r,  and  then  render  him. 
t>  Mtsi.  231:  LtL  Rxym.  706  i  1 2  Matt.  27  5 . 

■V/«"W  baii,  are  two  or  more  perfons  wno  undertake 
generally  or  in  a  fom  certain,  that  if  the  defendant  be 
convicted,  he  mall  fartsfy  the  plaimilT.  or  render  bimfeif 
to  the  cuJlody  of  the  nwfhjl ;  generally  there  are  but  tint 
fi'jlns  who  become  b?-iJ  fur  a  defendant. 

Where  the  defendant  has  been  airciled  or  difcharged 
out  of  cullody.  upo"n  giving  u  bail  bond  to  the  Iheriff, 
he  muft  at  the  return  of  the  writ,  to  difctiargc  fuch  bond, 
appear  thereto,  namely,  by  putting  in  /petal  ba/Jj  or, 
asit  is  termed,  bail  a&evt:,  fo  called,  in  con  trad  iilinftion  to 
the  /henff's  bail,  or  bail  hefir,v\  nor  can  he  render  him  fell 
in  dtfeharge  of  fuch  bond,  without  jiiji  pttttiag  k  bail 
above.    5  Burr.  26S3. 

By  rule  M.  1654,  no  attorney  (hall  be  bail  for  a  de- 
fendant in  any  action  ;  nor  his  clerk*  Ctnvp.  az£  » : 
Vak  Lhn  J.  Rsp.  46(5,  that  an  attorney  may  be  admitted 
as  bail  in  a  criminal  cale. 

No  flier  Elf's  oificcr,  bailiff,  or  other  perfons  concern- 
ed in  the  execution  of  procefs,  lhall  be  permitted  to  be 
bail  in  any  action  or  fuit  depending  in  A',  ii.  nor 
perfons  outlawed  after  judgment.  R.  M*  140^  a*  The 
keeper  of  the  Pen/try  tempter  wa±  rejected.  DeugL  ^G6. 

h  Of  Bail  in  Civil  Cases— In  actions  of  battery, 
trelpals,  (lander,  though  the  plaintiff  is  likely  to  rr- 
cover  large  damages,  fpectai  bail  is  not  to  be  hadt  urt- 
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lefv  by  order  of  Court,  arid  the  proccfi  is  mirkej  for 
fpei  ial  bill:  nor  ii  it  required  in  actions  of  account,  or 
of  covenant,  except  it  t>*  to  pay  money ;  norac ..:  aft 
hein  or  executors,  ife.  for  tlie  debc  of  the  teliator, 
unlcfs  they  have  wafted  the  teiktor's  goods,  t  D*»v. 
Aby.  6«t. 

If  baron  and  feme  are  fucd,  the  huHmnd  mull  put  m 
bail  for  both,  but  if  the  hufbaud  doe*  not  appear  upon 
the  arred,  the  wife  mufl  hie  common  bail  before  Ihe  ran 
be  difcharged  \  for  otherwife  the  pJsiotiiF  col!J  not  pro- 
ceed to  obtain  juJgment.  QdAf.  127  ;  Cr?,  Eihe,,  370:  Crt* 
fac.  445  ■  StjL  475  :  1  Afa/  iS  :  6  M\l.  ij9  jo:. 

A  feme  covert  was  difcharged  out  of  culiody,  becaufe 
flic:  was  arreJlcd  without  her  huASand  ;  though  the  writ 
was  fued  again  ft  both,  and  nttt  eji  foveptoy  ic  turned  as  to 
the  hu/bnnd*  i  Ttrm  Rc'p.  4^6 ;  See  tit.  jf>r<Jl. 

In  all  actions  brouglit  in  B.  R.  upon  any  penal  law,  the 
defendant  is  to  put  in  but  common  bail.  l\f,\  53.  In 
actions  where  damages  arc  uncertain,  bail  is  to  be  at  the 
dtferetion  of  the  court :  on  a  dangerous  aftaulc  and  bat- 
tery, upon  affidavit  of  fpccial  damages,  a.  judge 'i  hrmd 
may  be  procured  for  allowance  of  an  m  diitw  in  the  writ : 
and  in  action  of fcttxdalum  magnatum  the  court  on  motion 
ordered  (pedal  bail,  Riym,  74.  When  bail  is  taken  by 
the  chief  juJtLe,  or  other  judge  on  a  hab.as  cvpta,  the 
bail  taken  in  the  inferior  court  is  dii miffed  ;  though  the 
lall  bail  be  not  hied  prefently,  nor  nil  the  next  term. 
2'itt'.  120,  121.  Yet  it  hah  been  held,  where  a  cauf;  is 
removed  out  of  an  inferior  court  by  bakou  corpus,  jf  the 
bail  below  offer  them  Mires  to  be  bail  above,  they  lhall  be 
taken,  not  being  excepted  again  II  below,  unlefs  thecaufc 
comes  out  of  L>flr/efl.  For  :he  futKciency  of  the  hail  there 
h  at  the  peril  of  the  clerk,  and  he  is  refponllbSe  to  the 
plaintiff:  fo  that  the  plaintiff  had  not  the  liberty  of  ex- 
cepting again (1  them,  and  the  clerk  is  not  refponfible  for 
their  deficiency  in  the  court  above,  though  he  was  ia 
Lotthrt.  I  Set  Ik*  07. 

In  Lttuku  it  is,  fiid,  fpecbl  bait  is  to  be  given  in  action 
of  ;;  :ci  unJ,  irV.  But  on  removal  by  ^«^rk  into 
B.  R.  that  court  will  accept  common  bail,  z  Ktb.  404. 

There  is  not  only  bdit  to  appear,  £?V.  on  writs  of  error  ; 
butalfo  in  ai«Hta  puftla,  a  rccogidi-r.nce  of  hui]  moll  be 
acknowledged  ;  and  upon  a  writ  of  tut<wtt  to  profecute, 
Jtnk.  Cent.  1 19. 

Uy  the  Itat.  3  fpt.  1.  e.  3,  No  execution  (hall  be  de- 
layed by  any  writ  of  erw  or  Jupt.*j'..htrt  thereupon,  un- 
lefs bail  (hall  be  given,  in  double  the  Arm  adjudged,  to 
profccine  the  writ  oi  error  with  e/icct;  and  alio  to  fatisfy 
the  debt,  damages,  and  coAs  adjudged,  £sfic. 

If  a  caufc  removed  from  an  ink-ror  court,  be  remanded 
back  by  pw  edcttriQ  the  fame  term,  the  original  bail  in  the 
inft  rior  couri  are  chajge?.blc,  but  not  if  remanded  in  an- 
other term.  Oo.  Jut,  363,  One  taken  on  a  writ  of  ex- 
ecution is  not  bailable  by  taw  j  except  an  audita  querela 
be  brought;  but  where  a  writ  of  error  is  brought  and 
allowed,  if  the  defendant  he  not  in  execution,  there  lhall 
not  he  an  execution  awarded  against  him>  at  the  rcqueft 
of  the  bail,  though  he  be  prcfent  in  court,  t  Nelf.  Abr, 
331.  The  bail  ought  not  to  join  with  the  principal,  nor 
the  principal  with  the  bail,  in  a  writ  of  error  to  reverfe 
the  judgment  againlt  either.  Cro.  yac,  384. 

On  capias  ad j'atiifethndim  againlt  the  defendant  re- 
turned mn  cjl  sni  tntvs,  feirt  faciat  is  to  iflue  againlt  the 
bail,  or  an  action  may  be  brought.    Where  a  defendant 
1*  rende.* 
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renders  KI*  botly  in  difcharge  of  the  bail,  the  plajntitf  U 
by  the  rules  of  the  court  to  make  his  choice  of  proceeding 
in  execution,  whether  he  will  charge  body,  goods  or  lands. 

1  L'.U.  i  S3.  And  if  the  principal  after  judgment  renders 
riot  himlelfin  difcharge  of  his  bail,  ftfs  at  thceledUon  of 
the  plaintiff  to  take  out  execution  either  agaiuit  him  or 
proceed  againfl  hi*  bail  1  but  if  he  takes  the  bail  in  exe- 
cution, though  he  hath  not  full  famfnflion,  he  II. a! I  ncvir 
after  take  the  principal ;  and  if  the  principal  be  taken, 
he  may  not  aftrr  meddle  wit  It  the  bail. 

Where  two  are  bail,  although  one  be  in  execution,  the 
plaintiff"  may  Hike  the  othrr.  C/<?.  Jai.  3:0  :  2  BuljL  6K. 
If  a  principal  reader  himfcli,  and  there  is  none  to  require 
bis  commitment,  the  court  is  r.v  officio  to  commit  him; 
and  if  the  phi  miff'  refu  fe  him,  he  mail  be  difrharged, 
and  an  entry  made  of  it  upon  the  record.  Mr-vrt  Cnf 
1149:  l  Leon.  59  :  See  Bib,  2  to. 

There  mull  be  an  exoKtrrtmr  entered*  to  difcharge  the 
bail-  If  the  defendant  die*  before  a  capiat  at/ /it  if  at. 
againft  him  returned  and  filed,  the  bail  will  he  ili  (charged, 
1/1/7.  .77. 

The  Bail  upon  a  writ  of  error  cannot  render  the  party 
in  their  difcharge  ;  becaufe  they  are  bound  in  a  recogni- 
sance that  the  party  mail  profecutc  the  writ  0/ error  with 
effect,  or  pay  the  money  if  judgment  be  affirmed.  1  Li/I, 
-fir.  173:  a£W.  402:  3  MJ.  87,  Korean  the  Bail  ir. 
fuch  cafe  furrender  the  principaf,  though  he  become  n 
bankrupt  pending  the  writ  of  error*  J  'lahlk  Rtp  6t\* 

Before  a  /tin  facias  taken  out  agninlt  bail,  the  principal 
may  render  his  body  in  difcharge  of  the  bail :  and  if  the 
bail  bring  in  the  principal  before  the  return  of  the  fecond 
JiLfat,  againil  them,  they  lhall  be  difcharged,  1  Rat, 
Air.  250:  1  Litl.  471,  Anciently  the  bail  wtte  to  bring 
in  the  principal  upon  the  htdjilrejac*  or  it  would  not 
be  allowed.  3  But/.  182. 

It  the  bail  mean  to  acquit  themfelvcs  of  their  recog- 
nifance  entirely,  and  run  *e  b&mri  of  the  death  of  the 
defendant,  then  they  mult  render  him  in  their  difcharge, 
Sefat  the  return  of  the  ca.fa.;  as  the  death  of  the  prin- 
cipal afterwards  will  not  difcharge  them.  7.  Wif.Gf  \  " 

2  Cf  c.  165  :  Jon,  139:  oYive/fi.  But  if  they  do  not, 
then  they  have  until  the  return  day,  (if  the  proceedings 
be  by  bill)  jeiltnte  cut  id,  of  the  fir  ft  feitv  facias  if  it  be 
returncdylvVv  feci,  but  if  a  ni^ii  is  returned  thereon*  then 
until  the  return  dsy,  j<  L<tu  curia  of  the  fecond  fci.fia* 
J/  cn  R  £.  5  Cat.  a.  And  if  the  proceeding*  be  by  origi- 
9  J,  thev  have  till  the  quarto  ttis  p-fi  of  the  return  of  the 
firikfi-fa*  if  returned  fcirc  feej ;  if  not,  then  till  the 
quarto  die  pyl  of  the  return  day  of  the  lecond.  4  Burr* 
2.  r  3 .j. :  1  If  'If.  270,  If  an  action  be  brought  then  eight 
days  in  full  term  after  the  return,  ft.  Trite*  \  Att^ — See 
further  ff/tfr/s  and  the  other  books  of  practice, 

If  Bail  furrender  the  principal  at  or  before  the  return  of 
the  fecond  fcirc  facial^  it  is  good,  a  Mho  ugh  there  be  not 
immediate  notice  of  it  to  the  plaintiff;  and  if,  through 
want  of  notice,  he  is  at  further  charge  againll  ihc  baiJ, 
that  fhall  not  vitiate  the  furrender,  but  the  bail  lhall  not  | 
be  delivered  till  <hry  pay  fuch  charge*  ;  if  at  any  lime, 
after  the  return  of  the  tafias,  the  bail  furrender  the  prin- 
cipal at  a  judges  'chamber,  and  he  thereupon  is  com- 
mie ted  to  the  tjpllaff,  from  whom  he  efcapes,  this 
will  not  be  a  g  iod  furrender :  but  if  it  be  before  or  on  a 
capias  icturned,  it  is  other  wife,  the  one  bcir>g?  an  indul- 
gence, and  the  other  matter  of  right.  M&tL  Caf.  238. 


When  a  perfon  makes  hi*  efcape  out  of  prifon,  and  h 
retaken  and  baited  ;  the  bail  fhall  be  difeharged  on  writ 
to  the  fhcrifF  commanding  him  to  keep  the  pjifoner  itj 
difcharge  of  the  bail.  Star.  lAnn.ftz.  r.  6.  §3. 

T!*c  judges  of  the  courts  at  IVejiminjlrr  have  power  by 
Itatutc  to  np point  commiilioneri  in  ci-ery  county  to  take 
recognizance*  of  bail,  in  eaules  depending  in  their  courts  ; 
and  to  make  foch  rules  for  jurtify  tn^  the  bail  a*  they  fhall 
think  fit,  fcfe.  $m.  4      5  W.  Gs?  AL  c.  4. 

Tin-  17-.'  .ire  to  r.ifce  bail,  bsit  are  obliged  by 

rule  s»f  court  to  keep  a  bisk  wherein  arc  the  names  of  the 
plaintiff,  defendant,  and  bail,  and  the  perfon  who  tranf- 
uiits  the  I ~„ine,  and  who  makes  affidavit  chat  therecognU 
fa  me  wa^  duly  acknowledged  m  bis  prefence  :  on  fuch 
affidavit  the  judge*  make  a  conditional  alhctttur\  and  the 
bail  are  to  ftand  abfolute,  unlcfs  the  plaintiff  except* 
againil  them  within  twenty  days,  and  if  he  excepts,  the 
bail  may  v$fj  fa  affiJa-vit  before  the  comwiJiQ/irfj  in  the 
country.  CiU,  H.  C.  8*  j«, 

if  a  defendant  purs  in  bail  by  a  wrong  name,  the  pro- 
ceedings fhall  nevct  thelefs  be  good  ;  for  other  wife  every 
man  impleaded  may  give  a  fade  name  to  his  attorney  by 
which  he  will  be  bailed,  and  then  plead  it  in  arrefl  of 
judgment.  Goh[fl.  13?.  Bat  it  hath  been  held,  that  it 
the  bail  be  entered  in  one  name,  and  the  declaration  «nd 
all  the  proceedings  are  by  a  contrary  name,  it  will  be  er- 
roneous £?:■£.  z*3  $0  if  therc  is  bail,  and  the  bait 
be  taken  off  the  fiSe,  the  plaintiff  is  Without  remedy  ^ 
though  where  a  kdiai  on-pat  and  bail.pUc*  were  loll  in  B* 
R.  new  ones  were  ordered  to  be  made  out.  StjU  261. 

Stat,  at  Jiu.  t.  mp.  z$t  enatb,  1"hatit  is  felony  with- 
out benefit  of  clergy  to  acknowledge,  or  procure  to  he 
acknowledged,  any  bail  in  the  name  of  another  perfon  not 
privy  or  con  fen  ting  thereto  ;  provided  that  it  (hail  net  rtr- 
ritf>t  the  blood,  or  take  away  dower. 

Stat.  4.  &  ;  jp '.  -■  mp.  4,  /  4,  enaclf,  That  any 
perfon  reprettnttng  ur  perlonatmg  another  brfore.  com- 
millinners  appointed  to  t-ke  bail,  [hall  be  adjudged  guilty 
Of 

S/wiiji  ifaiit  which  is  t^ken  before  a  judge,  or  by 
coinmiitioners  in  the  country,  when  accepted,  ia  to  be 
filed  ;  after  twenty  days  notice  given  of  putting  in  fpe- 
cial  bail  before  a  judge,  on  a  Kepi  rtr/urr,  if  there  be  no> 
exception,  the  bail  lhall  be  filed  in  four  days,  j  [ML 
Abe.  174,  Upon  a  c?pi  sot-put  twenty  days  arc  allowed  to 
except  againll  the  bail;  foon  a  xvritof  error;  and  you 
need  not  give  notice  -,  but  you  cannot  take  out  execution 
without  giving  a  four  days  rule  to  put  in  better  bail :  ia 
all  other  rules,  notice  mull  be  given.  Upon  a  habcur 
corptfft  eight  and  twenty-Jays  arc  appointed  to  except 
againll  the  bail,  and  alter  that,  if  it  be  not  e.vcepted; 
a  gain  ft,  it  lhall  be  filed  in  four  days.    1  SJi,  0$  : 

The  exception  to  bail  put  in  before  a  judge,  mull  bo 
entered  in  the  baii-buok,  at  the  judge*s  chambers  at  the 
fide  of  the  bail  there  put  in,  after  this  manner  j  /  ex- 
cept againft  thh  bxi?,  A.  *.riror«.fh-  the  fi/ainiif.  And 
si  there  be  no  fuch  exception,  the  defendant's  attorney 
may  take  the  bail-piece  from  the  judge's  chamber,  and  file 
it,  Hiiil  is  nui  properly  fuch  until  it  is  filed,  when  tt  is 
of  record:  but  it  lhall  be  accounted  good,  till  the  fame 
is  questioned  and  difal towed. 

Bait  cannot  bejuilified  before  a  judge  m  his  chamber, 
except  it  be  by  confent,  or  for  neccifity  in  vacation  ;  but 
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in  the  bttcr  c::fe  they  ought  to  he  jufufied  tig  U k  fa  t  •  ij 
and  upon  that  the  defendant  is  compelled  to  accept  a  de- 
claration to  go  to  trial  at  the  nflifcs\  if  it  l>:  an  iffuable 
term  ;  and  upon  putting  in  bail,  it  is  not  enough  to  gjtfa 
NtrVirt  of  their  being  put  in,  but  it  t  :,^  :  to  be  of  their 
names,  places  of  abx.e,  and  trad?  or  -octtion,  that  the 
plaintiff  may  know  how  to  enquire  af:cr  tluin.  6  AW. 
-4. 

It  being  doubtful  whether  Swafay  fliould  be  reckoned 
86  one  day  in  notice  to  jullify  bail,  it  was  de;ci  mined pa 
cur.  that  for  the  future  Sunday  ihall  not  be  counted  one, 
(it  not  being  a  proper  day  to  enquire  after  bail)  ;  bill 
AM  days  not/cc  mujl  be.  gT?MW»  rf  f.bUh  Sunday  Jkall  not  be 
cue ;  upon  motion  for  defendant  to  juftify  bail,  notice 
was  ferved  Saturday  June  23,  to  juilify  bail  Monday  25  ; 
the  notice  being  inefficient,  the  bail  was  not  fuffercd  to 
juitify.  N'tes  :n  C.  />.  220. 

After  the  plaintiff'  has  entered  his  exception,  and  given 
notice  thereof  to  the  defendant,  the  bail,  (to  difcharge 
the  bond)  mull  perfonally  appear  in  court  within  the  time 
limited  by  the  rules  thereof,  and  juflify  thcmfelves ; 
[or  by  affidavit,  if  taken  before  cominillioners  in  the 
country,]  and  the  plaintiff  may  oppofc  them  by  his 
counfel  ;  if  it  appear  they  arc  inefficient,  the  court  will 
1  eject  them,  and  leave  the  plaintiff" at  liberty  to  proceed 
upon  the  bail-bond,  or  againll  the  Ihcriff". 

Bail  coming  to  jullify  and  not  being  prefent  at  the  fil- 
ing of  the  court,  muff  wait  until  the  riling. 

(Generally,  bail  are  oppofed  on  five  grounds  with  effect.  1 
ill.  That  there  is  foroe  milluke  in  the  noiicc  to  juilify  ; 
namely,  that  it  fliould  have  been  given  tivo  days  previous,  1 
inffead  of  one:  ?dly,  That  the  bail  hare  aflumed  nanter 
that  are  either /< i^ned,  or  belong  to  other  per/out,  con:r?ry  | 
to  the  Staff.  2  1  Ja..  1  :  and  4^5  Hf.  i*  M.    But  the  ■ 
court  will  not  vacate  the  proceedings  ngainll  the  party 
pcrfonatcd,  until  the  offender  beconvi&cd.  1  I'cnt.  301  ; 
nor  can  a  conviction  take  pi.-uc,  until  the  bail-piece  be  . 
filed.  2  Sid.  50  :  ^d.  A  third  ground  of  oppofmg  bail  is, 
that  they  are  not  houfe-keepers  ;  if  they  be,  the  rent  paid 
is  immaterial,  though  under  ic/.   Mjh  148;  nor  is  it 
tiecelftry  they  fliould  have  been  aflelicd  to  the  poor's 
rate.  Ibid  328.    4thly.  They  may  be  oppofed  on  the  , 
ground  of  their  not  being  worth  Amble  the  Jum /fafrn  to, 
after  payment  of  all  their  debts.    Under  this  head  may  \ 
be  ranked  bankrupt,  who  have  not  obtained  their  ut-  | 
tific.tes  ;  or  fuch  as  have  been  mice  bavbuptu  and  not 
paid  15 a  in  the  pound.   M.  ij.(ico.$.    1. <■/.!•:,  after  • 
the  expiration  of  the  rule  to  biing  in  the  body.  L°ft  438  :  | 
M.  20  Geo.  3. 

If  the  bail  do  not  juitify  at  the  day  given  (being  the 
hit  day  they  have)  they  are  out  of  court.  Nor  can  tlw  v 
juitify  after  the  rule  upon  the  fheriff,  to  bring  in  the 
body  is  expired  ;  without  leave  of  the  court.  l.ofi. 

Jncafe  the  defendant  by  neglect  has  fuffercd  the  plain- 
tiff" to  take  an  alignment  of  the  bond,  and  he  has  loft  a 
trial',  if  he  would  wiffi  to  try  the  caufe,  he  mull  move  the 
court  for  that  purpofc  on  a  fjpecift)  affidavit  containing 
merits,  if  it  be  in  term  time,  if  in  i>acrtt:on,  he  may 
apply  and  obtain  a  judge's  order,  which  will  be  granted, 
upon  putting  in  and  pajccling  bail,  paying  the  cojls  incurred^ 
receiving  a  declaration  in  the  original  a'iton,  / leading  if- 
fuabh,  and  taking  Jbort  notice  of  trial,  A  ns  mt  t0  t,Jt 
plaintiff,  and  confuting  that  the  bond '/land  as  a  fecurits. 
But  the  court  of'  K.  h    has  not  yet  laid.  that  the  plaintiff 


fhall  take,  judgment  on  the  atnns  upon  'he  Tiond,  al- 
though  the  practice  in  the  Com  to-:  Pi 'as  is  fo. 

If  the  bond  be  irregularly  affigned,  defendant  may 
move  the  cou»t  to  fet  the  proceedings  afidc  for  irregu- 
larity, upon  an  affidavit,  itating  the  particular  facts. 

If  the  court  Hay  the  proceedings  on  the  bond,  the  de- 
fendant is  not  at  liber: y  to  plead  in  abatement,  but  in 
i  h  ef.  Safk.  519;  nor  will  the  court  order  the  bond  to  be 
delivered  up  to  be  cancelled,  on  the  ground  of  a  m fiomer, 
3  Tnm  Rrfi.  cyz. 

Pending  a  rule  to  fer  afide  proceedings  for  irregularity, 
and  to  flay  the  proceedings,  plaintiff  took  an  alignment 
of  the  bond  in  the  mean-time  ;  the  court  agreed  rhit  the 
proceedings  were  totally  jufpended,  by  an  ad  of  the 
court,  and  made  the  rule  ablolute  to  fct  afidc  the  align- 
ment of  the  bond,  is  having  been  made  too  joon.  ^Ttrm 

The  court  may  adjudge  bail  fufficient,  when  the  plain- 
tiff n  ill  rn'  accept  of  it.  Alio  the  court  on  motion,  or  a 
judge  at  his  chamber,  will  order  a  common  appearance 
to  be  taken,  when  fpecial  bail  is  not  required,  on  affida- 
vit made  by  the  defendant  of  the  fmallncfs  of  the  debt 
due,  CSV.  The  putting  in  of  a  declaration,  and  the  ac- 
ceptance of  it  by  the  defendant's  attorney  with  ths  privity 
of  the  plaintiff's  attorney,  it  an  acceptance  of  the bail. 

When  a  fheriff"  hath  taken  good  bail  of  the  defendant, 
he  wiil  on  a  rule  return  a  cepi,  and  affign  the  bail-bond  to 
plaintiff,  which  may  be  done  by  indorfement  without 
(lamp;  fo  as  it  be  llampt  before  act  ion  brought  there- 
upon ;  and  then  the  defendant  and  bail  may  be  fued  on 
the  bond,  by  the  plaintiff  in  his  own  name,  i.e.  as  af- 
fiance of  the  fheriff.  Stat.  4  5  Ann.  c.  16.  The  ac- 
tion muff  be  brought  in  the  fame  cowt,  where  the  original 
writ  was  fued  out.  3  Birr.  1923  :  I  Burr.  641.  The 
venue  may  be  laid  in  any  county.  Str.  727  :  2  Ld.  Raym. 
1455.  But  if  the  plaintiff  takes  an  aftignmcnt  of  the 
bail-bond,  though  the  bail  is  inefficient,  the  court 
will  not  amerce  the  fheriff.  1  Salk.  99. 

In  cafe  the  defendant  doth  not  put  in  bail,  the  attorney 
for  the  plaintiff  is  to  call  on  the  fficriff  for  his  return  of 
the  writ ;  and  fo  proceed  to  an  attachment  againll  the 
fheriff.  If  on  a  cepi  corpus  no  bail  is  returned,  a  rule  will 
be  made  out  to  bring  in  the  defendant*;,  body.  Tliongh 
a  defendant,  with  leave  of  the  court,  maydepofit  money 
in  court  inllead  of  bail ;  and  in  fuch.ci.le  the  plaintiff  fhall 
be  ordered  to  waive  other  bail.  Lill.  Abr.  Trin.  23  Car. 
B.R. 

If  more  damages,  l&c.  r.re  recovered  than  mentioned 
in  the  plaint,  or  than  the  fum  wherein  the  bail  is  bound, 
the  bat]  will  not  be  liable  for  the  furplus.  1  Salk.  102. 

A  bail  cannot  be  witnefs  for  the  defendant  at  the  trial ; 
but  the  court,  ou  motion,  will  difcharge  the  bail,  upon 
giving  other  fufficient  bail.  Ifood's  Injl*  582.  Bail-pieces 
arc  written  on  a  Imall  fquare  piece  of  parchment,  with  the 

corners  cut  off  at  the  bottom  1  or  further  matter  fee 

the  books  of  practice. 

II.  As  to  BAit./or  CftiMrs.  At  common  law  bail  was 
allowed  for  all  offences  except  murder,  2  InjL  109.  And 
if  the  party  accufed  could  find  fufficient  fustics,  he  was 
not  to  be  committed  to  prifon  ;  for  all  perfons  might  be 
baited  till  convicted  of  the  offence.  2  In/?.  186.  But  by 
ffatute  it  was  after  enacted,  that  in  cafe  of  homicide  the 
offender  fliould  not  be  bailed  :  and  by  our  llatutes,  mur- 
t  2  dereis, 
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dererj,  cot-taws,  houfe  burners,  thieves  openly  defamed, 
Ctfr*  are  not  bailable  ;  but  where  perfon*  are  accufedof 
Jarceny,  as  accelLries  to  felony,  or  under  light  fuf- 
pic  ion,  they  may  be  admitted  to  bail.  Stcrf.  5  Ed.  1. 

One  indicted  and  /bund  gwilty  of  (lie  death  af  a  mat  by 
rn/aJuffitui  e ,  as  by  calling  a  Hone  over  a  houfc  and  by 
chance  killing  a  man,  woman,  or  child,  is  not  bailable. 
3  Ed.  3,  CVflivr  35^ 

One  imii&ed  of  rtmfpirAty  t  Viz*  that  he  with  others 
confpired  falfely  to  indie?  mother  of  murder  or  felony  y  by 
means  whereof  he  was  indiftcd,  and  afterwards  convicl- 
cd,  Dull  not  be  bailed,  The  refotution  of  all  the  judges, 
upon  the  que  It  ion  demanded  by  King  Ed,  I1L  himfelf, 
a*  appears.  27  /Iff.  J. 

*  One  indicled  for  burglary  may  be  baited.  29  A§.  44* 

One  indited  on  fufpickn  tf  r»bUry  was  outlawed,  and 
tfifan  on  the  cuifowy,  and  brought  tmi  of  error,  and  being 
brought  to  B.  R.  by  bakat  c«rf>ut,  prayed  to  be  bailed, 
and  took  two  exceptions  to  the  indictment;  ill.  That 
he  was  in  prilon,  and  knew  nothing  of  the  outlawry  ; 
-illy.  That  the  charge  rs  too  general,  and  no  body  pro- 
fcCQtes;  but;*r  RdfCh.  j\  He  cannot  be  bailed.  Sty. 
41 8.  But  tec  Si  at.  4  &  5  IF  t£  M.  e.  1 3,  which  enacts, 
that  perfons  outlet  z?tdt  except  for  trittfm  or  flout,  may 
eppe-r  by  attorney  and  rcverfe  the  fame  without  bail; 
except  fpecial  bail  Hull  be  ordered  by  the  court:  and  that 
perfons  arretted  upon  any  eapiai  titlajratum,  except  for 
trea/m  or  fl^y,  may  be  difcbatged  by  an  attorney's  en- 
gagement to  aopcar:  and  in  cafes  where  fpcciai  bail  is 
reouired,  the  (her  iff  may  take  bond  with  furetics. 

By  the  common  law  the  Ihctitf"  might  bail  perfons  ar- 
retted 00  fufpkion  of  felony,  or  for  other  oftence  bait- 
able  i  but  he  hath  loft  this  power  by  ihe  Stat.  1  E*i.  4» 
t.  *.  Juuices  of  peace  may  let  to  bad  perfons  fofpeclted 
of  felony,  or  others  badable,  until  the  next  ftliions: 
chough  where  perfons  Lte  arretted  for  manfl;iughtcr  or 
felony,  being  bailable  by  low,  they  are  not  to  be  let  to 
bait  by  jultices  of  peace  but  in  open  fefliuns,  or  where  two 
jultices  [f&rum  ttutf)  are  pre  fen  t;  and  the  fr.mc  is  to  be 
certified  with  the  examination  of  the  offender,  and  the 
accufers  bound  over  to  profecute,  3  H.  7.  e.  3  1 

1  of  x  P.  £tf  c. 13  .§  y;  not  to  retrain  j  a  [tier?  in  Loji- 
dan  and  Middlrfcx*  and  towns  corporate,  1  tfif.^  M. 
e.  1  §  6-  f  f  a  perfon  be  dangeroitliy  wounded,  the 
offender  mny  be  baited,  tiit  the  perfon  is  dead  ;  but  it  is 
ofual  to  have  a  flu  nance  from  fume  Ikrltul  furgcon,  that 
the  party  is  like  to  do  well,  z  Irtfl.  j86.  A  man  ar- 
retted and  imprifonrd  for  felony,  being  bailable,  mill  be 
hailed  before  it  appears  whether  he  is  guilty  or  not;  but 
when  convkled,  or  if  on  examination  he  confcJTcth  the 
felony,  he  cannot  be  bailed  4  l.sji.  178. 

It  is  to  be  obferved,  thjt  ihc  Stat.  iV<p.  1,  3  Ed.  1* 
c.  15*  above  mentioned,  doth  not  extend  to  the  judges 
of  R*  R.  only  to  Jhtuffs  and  other  inferior  vfpeft. 
H  P,  C  o4,  09 —  ;  110,  ju dices  of  gaol  delivery 
nor  being  within  the  reftraint  of  the  ihuite  of //Ww*  l 
miy  bail  per  Ion  1  convicted  before  them  of  homicide  by 
miLdrenrure,  or  fclf  defence,  the  better  to  enable  them 
tn  purchase  thtir  pirdnn^  Cramp.  15^  az  H.  P.  C.  \z  \  \ 
F  &  B.  z& :  S.  P  C  ter 

Alfo  ir  feems  thai  in  difcretion  they  may  bail  a  perfon 
convicted  before  them  of  tn^nlliiuglitc^  upon  ipccial  cir- 
fumJlunccs;  as  if  the  evidence  again  11  htm  were  flight, 


or  if  he  had  purchafed  hia  pardon,  ff,  P.  C  IOJ  l  Ctewp, 

"S3-  ,  f  . 

The  court  of  B,  R.  has  power  to  bail  in  all  cafes, 
whatsoever,  and  will  exercife  their  difcretion  in  all  cafes 
not  capital ;  in  capital  cafes  where  innocence  may  be 
fairly  prefumed  ;  and  in  e%ery  cafe  where  the  charge  is 
not  a  Hedged  with  fufncicttt  certainty.  Leach's  H<nvk. 
/*,  C.  ii.  15,  §  3o.  in  note,  where  fevcr.il  cafes  arc  enu- 
merated. 

It  is  to  be  obferved,  that  with  refpeel  to  the  nature 
of  the  offence,  although  this  court  is  not  tied  down  by 
the  rules  prefcribed  by  the  flat,  of  IVcJim.  j  ;  yet  it  will 
in  difcretion  pay  a  due  regard  to  thofe  rules,  and  not  ad- 
mit a  per  (on  10  bail  who  is  expre  f>ly  declared  10  be  irre- 
pleviable, without  fomc  particular  circumstances  in  his 
favour.  2  Inji.  185,  189:  H.C.P.  1041   1  SalL 

61  :  3  Bulji.  113:  2  Htrwk.  Pt  C.  r.  15.  §  80 :   5  Mod. 

And  therefore  if  a  perfon  be  attainted  of  felony,  or 
convicted  thereof  by  verdict  general  or  fpecial,  or  noro- 
rioufly  guilty  of  rre;i fori  or  m:inilm^hter,  -^V.  by  his  own 
confeflion  or  othcrwife,  he  is  nn  to  bt  admitted  to  bail  ; 
wiihout  fome  fjiecial  motive  to  induce  the  court  10  grant 
it.  Ktlynfc  90  ;  Dytr  79  :  1  Butjl*  87:2  H&VjL  P.  C* 
c.  15.  §  8t>. 

Upon  a  commitment  of  cither  houfe  of  parliament, 
when  it  (lands  indifterent  on  the  return  of  the  bttbtas  cor- 
pus, whether  it  be  legal,  or  nor,  thr  court  of  B.  R.  ought 
nr>t  to  bail  3  prisoner.  Le&cb'i  HaztJt,  PtC/\\.  c.  15.  §73. 
fat  if  it  be  demanded  in  cale  a  iuujetl  ibould  be  com- 
mitted by  ciiher  of  the  Houfes  for  a  mailer  manifellly 
o«[  of  their  jjrifdiction,  what  remedy  can  he  have?  I 


anfwer  (iays  the  learned  and  cautious  Serjeant  Nnwiirtf) 
av  t!m  i?  a  cafe  *hich  I  perfuaded  will  never  happen, 
it  feems  ncedlefs  over  nicely  to  examine  it.  See  Lemtb'a 
notes,  2  Hstvri,  P.C\  cap.  15.  §73,  fri>m  the  ca&« 
cited  there  {utz.  The  lion.  Alex.  Mvr>.tv'>t  1  JViJ.  31091 
'John  IVilkti's,  z  U'df.  I5S  :  Eatkk  v,  Ca>  ?  ingt'<nt  j  1  .V/, 
fr.  317:  Br  aft  C-eJby'r,  3  Wdf.  i-i:  2  Bh-U.  755.) 
ir  appears  that  the  courts  in  Wtjiminjler  Hail  have  been 
positively  of  opinion,  "  that  they  have  no  power  to  de- 


cide on  the  privileges  of  Parliament  j  that  the  rights  of 
the  Houfe  of  Commons  arc  paramount  to  the  juriiJiaian 
of  thole  courts  j  that  the  Commons  are  the  exclufive  ar- 
biters of  their  own  peculiar  privileges  -t  that  their  power 
of  commitment  is  inherent  in  the  very  nature  of  their 
contlit utitfn  j  and  finally  that  their  abjudication  is  tanta- 
mount to  a  conviction,  and  their  commitment  equal  to 
an  execution  \  and  that  no  court  can  difcharge  a  prifoncr 
commuted  in  execration  by  another  court.1 ' 

However,  a  perion  committed  for  a  contempt,  by  or- 
der of  cither  lioule  of  Parliament,  may  be  discharged  by 
if.  R.  after  a  diflalution  or  prorogation,  which  determine 
all  orders  of  parliament:  atfo  it  is  faid  011  an  impeach- 
ment, when  the  parliament  it  not  fitting,  and  the  party 
has  been  long  in  prifon,  B,  R-  may  batl  him.  The  court 
of  B*  R.  hath  4ii/«v/pcrions  commuted  tu  the  FUii  Ptjfi* 
by  the  Lord  Chancellor  ;  when  ttie  crime  of  commitmidi 
was  not  mentioned,  *>r  oniw  in  general  terms,  &ct 
z  H*#L  P.  C.  <.  15.  ^  76. 

And  B.  R,  having  trie  control  of  all  interior  court!, 
may  at  their  difcretion  bail  any  perfon  unjuiily  conimititd 
by  any  of  thofe  courts,  in  admitting  a  perfon  to  bail  fa 
the  court  of  £.  R*  lor  felony,        a  fevcra!  reeogwfance 

is 
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\i  entered  into  to  the  king  in  a  certain  fum  from  each  of  | 
the  bail,  that  the  prifoner  {hull  appear  at  a  certain  Jay, 
&t.  And  alfo  that  the  hail  (hall  be  liithle  far  the  de- 
fault of  fuch  appearance,  bodv  for  body.  And  it  is  at 
the  difcretion  of justices  of  the  peace,  in  admitting  any  | 
perfon  to  bail  for  felony,  to  rake  the  rccognifanec  in  a 
certain  fum,  or  body  for  bndv ;  but  where  a  perion  13 
ba  tti  by  any  court,  &e.  for  a  crime  of  an  inferior  na- 
ture, the  recognitamc  ought  to  be  only  in  a  certain  fum 
of  money,  and  not  body  for  unjy  z  H  15.  §83.  And 

the  bail  are  to  be  bound  in  fuuble  the  fum  of  the  crimi- 
nal. Where  perfons  are  bound  butly  for  body,  if  the 
offender  doth  not  appear,  whereby  «he  recognifance  is 
forfeited,  the  bail  are  not  i tabic  to  fuch  punishment  to 
which  the  principal  would  be  adjudged  if  found  guilty, 
but  only  to  be  fined,  £tfe.  Wwd*i  }nfi.  6(8.  U  bail  fuf-  * 
pect  the  prifoner  will  fly,  they  may  carry  him  before  a 
jullicc  to  rind  n<  W  Ju'etic^  j  or  to  be  committed  in  their 
d>fc barge,  t  R.ef).  99 

The  courts  of  Knfs  Bench,  Commcrt  Pl*m  and  Excbe- 
fufr,  in  rtnn  time,  ,md  ihe  Chancery  in  the  term  or  va- 
cation, may  hat!  perfbns  by  the  habeas  eor pi  s  act;  fee 
title  Hub,  Hi  C  r  „> 

To  refute  Iti't  when  any  one  is  bailable  on  the  one 
band  \  or  on  the  orhtr  to  admit  any  to  bail  who  ou^ht 
not  by  law  to  be  admitted,  or  to  t*ke  (lender  hail,  is  pu-  | 
nifhable  by  fine  \  \3t.  2  In//.  291  :  H-  P,  C.  97.  And 
fee  fan  her,  3  Ediv.  I,  c  15  :  27  £aw,  j.  St*  f.  r.  3  : 

4  Ed*».  3.  t .  1 :    1      2  /\  £3 f  M.  r.  J  3  :   £tf  3  1  Car.  2. 
(-  2, 

Kfp  perfon  fhall  be  bailed  for  fe!ony  by  lefs  than  two  ; 
and  it  is  faid  not  lo  be  uUial  for  the  Kittg*J  Bench  to  bail 
a  man  on  a  habeas  tvrpar,  on  a  commitment  for  treafon 
Of  felony,  without  four  fureties ;  the  fum  in  which  the 
fureties  are  to  be  bound,  ought  to  be  never  lefs  than  40A 
for  a  capital  crime  ;  but  it  may  be  higher  in  difcretion, 
on  confederation  of  the  abiliry  and  quality  of  the  pri- 
foner, and  the  nature  of  the  offence  :  and  the  fureties 
may  be  examined  on  oath  concerning  their  fufheiency^ 
by  him  that  takes  the  bail ;  and  if  a  perion  be  b  ided  by 
infumcicnt  fureties  he  may  be  required  either  by  him 
who  took  the  bail,  or  by  any  other  who  hath  power  to 
hail  him,  to  find  better  fureties,  and  on  his  refufal  may 
be  committed;  for  intuiiicicnt  fureties  are  as  none. 
2  Haiul.  P.  C.     ic.  §  4. ;  &      Gi  9; - 

Butjutlices  muft  take  care,  that  tinder  pretence  of  de- 
manding futiicieut  furety,  tiicy  do  not  make  fo  execfuve 
a  demand,  a;  In  cffe&  amounts  to  a  denial  of  bail\  for 
thti  is  looked  upon  as  a  great  grievance,  and  is  ccm- 
plained  of  as  Inch  by  1  id  M.  St  2.  r,  2,  (the  bill  of 
rights)  ;  by  which  it  is  declared,  that  extefOvc  bail  tmght 
nor  to  be  required.  2  ti&<u.&.  P.  C.  c.  i$< 

If  where  a  felony  tit  commuted,  one  is  brought  before 
ajuuiceon  fufpicicn,  the  perfon  fufpecled  is  10  be  baihdt 
or  committed  to  prilon  j  but  if  there  is  no  fciony  done, 
he  may  be  dikharged.  H  P.  C.  98,  ion, 

Periods  committed  for  treafon  or  felony,  and  not  in- 
dicted the  next  term,  are  to  be  bailed.  31  On.  z,  c.  z. 

Where  bail  may  have  writ  cf  detainer  againft  ihe  pri 
font  r,  See  1  Ann.  St.  2.  c.  6.  ^  5. 

Juriices  of  peace  are  required  to  bail  officers  of  culkms 
ana  exdfe,  who  kill  pcrlbns  rel tiling.  9  f.:co.  2*  r.  35  1 
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not  retrained  from  bailing  perfons  committed  for  felonies, 
again  ft  the  laws  of  coflomi  or  excife.  9  Gtst  2.  e.  35. 
^  38  :  19  Gta.  z.  r-  34-  §  1 

For  further  particulars  relative  to  bail  in  criminal 
cafes,  fee  Leach* t  lia-.i.k,  P.  C  ii.  c.  15.  very  much  at 
large. 

BAILIFF,  ballivus  ]  From  the  Frmb  word  hayl'tf^ 
[hnt  is^  pr.rjW-iu;  p*v<  i.  j.i  ,  and  as  the  name,  id  the  office/ 
itfelf  was  anfwerable  to  that  of  France  \  where  tliere  were 
eight  parliaments,  which  were  high  Courts  from  whence 
there  lay  no  appeal,  and  within  the  precincts  of  the  fe* 
vcral  parts  of  that  kingdom  which  belonged  to  each  par- 
liament there  were  feveral  province*  to  which  jj dice  was 
^dminillercd  by  cer:aii>  >fiicer>  called  bmlijfi  :  and  in  E»£- 
land  we  have  feveral  counties  in  wrhich  juitice  hath  been, 
and  Jlils  is,  in  lm:ill  Juiis,  aJminiftered  to  the  inhabitants, 
by  the  officer  whom  we  now  call  far  iff  or  wfcount ;  (one 
of  which  names  defcend*  from  the  Saxotisy  the  other  from 
the  Nbrutitnt ; )  and  though  the  iherift'is  not  called  bailtjf^ 
yet  it  is  probable  that  was  one  of  His  names  also,  b:caul~e 
the  connty  is  olten  calied  biJli.c:  as  in  the  return  of  .1 
writ,  where  the  perfon  is  not  arretted,  the  Eherirf  faith, 
Inf  ti-r.nminatuf  A.  B  ncn  rjl  iaisnrut  in  balltva  »*<a> 
Kmb.  Ret.  Brcv*  fd.  285.  And  in  the  ftatute  of  Magna 
Charts %  tap,  28,  and  14  Ed.  3.  e.  9,  the  word  bailiff 
feeim  to  comprife  as  v»ell  Ihcriffs,  as  batiks  of  hundreds. 

As  ihe  realm  is  divided  into  counties,  fo  every  county 
is  divided  into  hundreds  ;  within  which  in  ancient  times 
the  people  had  juilice  udminiilereJ  to  them  by  the  feve- 
ral onicers  of  every  hundred,  which  were  the  ba'd'Jfi. 
And  it  appears  by  Rra&bn,  {Uk  3*  traft.  2.  cap.  34.)  that 
bailiffs  of  hundreds  might  anciently  hold  plea  of  appeal 
and  approvers  1  but  fince  thai  time  (he  hundred  court*, 
except  certain  franchises,  are  fwalfowed  in  the  county- 
courts  ;  and  now  the  &ailiff  \  name  and  office  is  grown 
into  contempt,  they  being  generally  officers  to  fcrve 
writs,  tsV.  within  their  liberiies.  Though  in  other  re- 
fpc&s,  the  name  is  dill  in  good  etlecm ;  for  the  clr^f 
magiibrates  in  diver*  towns,  are  called  baUffi  :  and  ibmc- 
times  the  perions  to  whom  the  king's  calUes  are  com- 
mitted are  termed  bailiffs^  as  the  baUiff  of  Doxtr  Gqfite, 

Of  the  ordinary  bailiffs  there  are  feveral  forts,  *tm? 
bailiffi  of  liberties  j  fhcriilV  bailiff*  \  ballijff  of  lords  of 
manor*  ;  bailiffs  of  hufbandry.  £?r. 

Bailiffs  cf  Ishtrtics  are  thofe  bailiffs  who  are  appointed 
by  tvery  lord  within  his  liberty,  to  execute  procefs  and 

fuch  clhccs  therein,  as  the  bailiff  errant  doth  at  large 
in  the  county ;  but  bailiffs  errant  or  itinerant,  to  go  up 
and  down  the  county  to  ierve  procefs,  arc  out  of  ufe. 

Batlijfs  of  liberties  and  franc  hi  fes,  are  to  be  I  worn  to 
take  dutrefTci,  truly  impanel  juror*,  make  return*  by  in- 
denture between  them  and  Iheriffi,  &>V«  and  (halt  be  pu- 
nched for  malicious  diilteffes,  by  fine  and  treble  damages^ 
by  ancient  Aatutcs.  Vide  12  Ed,  2.  St,  1  ►  r.  5  :  14  Ed, 
3.  St  1.  c.  9:  20  Ed.  3.  c.  6  :  1  Ed,  3.  St.  1,  c.  5  : 
2  Ed.  3,  c,  4;  5  Ed,  3  t.  4 :  1 1  H.  7.  e,  1 5  :  27  ti.  3. 
e.  24 :  3  Gfff.  1 , Xi  i\.  %  \q. 

The  bailiff  of  a  lihtrjtj,  may  make  an  inquifuion  and 
extent  upon  an  tUgit.  The  fheiifi' returned  on  a  writ  of 
tifgh-f  that  the  patt>  l  ad  not  any  lands  but  within  the 
liberty  of  St.  E  .mmd'j  duty,  and  that  J-  S,  bailiff  there 
had  the  execution  and  tctura  oi  writ*,  and  that  he  in- 
quired 
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Quired  and  returned  an  extent  by  iuquifUion,  and  the 
isr'//"  delivered  the  moiety  of  the  Lmdi  emended  to  ihe 
taiatilK,  who  hy  virtue  thncjif  tmetcd.  Sfc,    This  was 
eld  a  good  return.  £.Yc.  Cv,  519.    Theie  i/uS'/ft  of  It- 
rriei  cannot  a  rert  a  man  without  n  warrant  ftom  titer 
flscrtif  of  the  county :  and  yet  the  fh e ri JV  may  not  enter 
the  liberty  himfelf,  at  the  fult  of  a  fubjeit,  (unlffs  it  be 
oil  a  fuomk  '.'i,  or   ./mi;  iu//«jrimm)  without  eta  11  fc  in  hit 
writ.  Not  omitiai  propter  ait  ft/am  libittett-'Hi,  i^.-.    If  the 
therifl\  &rV.  enttfr*  tiie  liberty  without  fuch  power,  the 
lord  of  the  liberty  may  have  an  action  againlt  him  ; 
though  rKe  execution  of  the  writ  may  Aaod  good.  1  F evt. 

S\  ifn'  btif/tff  arc  fuch  v.  ho  nre  ftrvant*  to  fberiffis  of 
co  wk%m  1 0  ex e cu  tc  w ri  ts ,  wa  rra tit  Ufa  1  ormer  1  y  hd 
!  ~  ui  hihidredi  were  the  ofirers  to  execute  writs  j  but 
now  it  is  done  by  fpecial  badfi,  put  in  with  them  by 
the  fherirr".  A  i/f  o(  a  liberty  is  nn  ofUccr  which  the 
court  take*  notice  of;  though  a  GicrifPs  bailiff  U  not  an 
oilker  or*  the  court,  but  c;ily  tin*  r'hrtifF  him (v\f,  Pafeb. 
2$  1.  B,  ti*  The  nrrell  of  the  merit?**^^  *J 
the  arreit  of  the  ilienfl j  and  if  Miy  reJlotis  he  made  of 
anv  pcrfnu  ftttfejUdj  it  tha.il  be  adjudged  doac  to  the 
fheriiF:  ulib  if  the  buiitp  permit  a  pftfoner  to  efcapc,  ac- 
tion may  be  brought  againlt  the  fltcriJF.  Co,  lit,  61,  168. 
Sheriffs  arc  anfwcrable  tor  mifdrnvanors  of  their  kailijfti 
and  are  to  have  remedy  tner  pgaintt  them,  2  hf,  19. 
The  biter  are  Turrtifore  uiuaHy  bound  in  an  obligation 
tor  the  due  execution  of  their  offices,  2nd  thence  arc 
catfed  j'lW baiU^r  j  illicit  the  common  people  have  cor- 
tuM  -.1  to  i  mojfie  htwnble  appellation. 

There  are  thirty-fix  ferjeants  at  mace  in  London  who  may 
be  termed  bailiffs*  :nd  they  each  give  fecunty  toth'i  Ihenffv 

By  Stat.  14  £.3,  e.  9,  Sheriffs  foall  appoint  fuch 
bailiffs  for  whom  they  will  anfwer?  and  by  Siat.  1  H.  5. 

,-, .  oo  i1i?riff'i  bailiff  lhaEI  be  attorney  in  the  king's 
cosrt.  /?.  AL  1654* 

Ti  tflnrdtpf  manors  are  thnfii  that  collect  their 
rent*,  and  levy  ihair  fines  and  amrrccmtmt* ;  but  fuch  a 
bailiff  cannot  diflrain  for  an  amercement  without  .1  Ipe.-ial 
warrant  from  the  lord  or  his  Jlcward.  Cro,  Elix.  69S. 
t\i  cannot  give  licence  to  commit  a  trefpafs,  at  to  cut 
down  trees,  t£r.  though  he  may  licence  one  to  go  ever 
land,  being  a  frefp  *(>  to  the  pcdTetfion  only,  the  profits 
whereof  are  at  his  diJpuf-il,  Cro.  jfar.  357,  5/7<  A  bai- 
J.-ff  m:.y  by  him  I'd  f.  or  by  tonmi-ind  nl  .mother  :ake  i.it- 
tie  damage-jeaii:nt  upon  the  lind.  1  f).Ti:-.  jlbr*  6S5. 
Yet  amends  cinnot  be  tendered  to  the  bmhjf,  for  he  may 
not  accept  of  amends,  nor  deliver  the  ditlrefs  when  once 
taken,  c  R*p>  76.  THefe  bailtjfi  may  do  any  thing  for 
the  bencnt  of  thrir  made™,  and  it  lliall  Hand  good  till 
the  mafler  difagrcc*;  butthcycan  do  nothing  to  the  pre- 
judice of  their  mailer*.  Lit-  R<p>  70. 

BaiUjfs  of  cMffi+bar&n  fummcn  thofe  courts,  and  exe- 
cute the  procefs  thereof  j  they  present  all  pound  breaches, 
cattle-Arayed, 

Btuhjfi  of  iruj&iitidty  arc  belonging  to  private  men  of 
good  ellates,  and  h  u  e  the  difpoial  of  the  undcr-fervaim, 
every  man  to  his  labour;  they  alfo  fell  trecsT  repair 
houfes  hedges,  i^c.  and  collect  the  profits  of  the  land 
for  their  lord  and  inafter.  for  which  they  render  account 
yearly,  &e, 

Relide^  thefe  there  arc  alfo  bcilrfFf  cf  tht  fbitftt  of 
which  fee  Maxivntt,  part  1.  page  113. 
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An  Appointment  of  a  Bff&Jf  of  a  Manor* 

KNOW  all  men  fy  tk  frprrfwt;*  That  1  W.  B.  *f,  Bet. 
Eff  i  Unl  if  the  mate*  tf  D.  mi  tht  cvvnty  tf  G*  Have 

maJrt  eftiMiif*i%  Jfp^c-,I  awl  /ipf*intet/t  Wtjkbj  f-s>>yV  pljniTt 
do  make,  WtlttiK,  dtytttei  tutii  apf-vint  J.  G.  of,  &:c.  mjt 
bailift",  for  me  and  in  «;  ftdaae,  ntul  is  $ny  fifr,  to  ttlkS  a*3 
(ftfji^r,  asJ  t9  ejky  r^facrVr,  demand  ««fl|  yf  °^ 

r.'V.'y  ;vr  .V«:t».7j,  tk.it  ha  iv  b»Li  cr  ^.WiVi/.  cr  nw  ds,  6f 
bwi/tf/er  J&nlt  biJd  w  tttjajt t  any  tntjfaagcti  lanth*  t>r  ttw- 
irtrnfttftvm,  by%  pr  mui-r  wr,  'xUbitf  my  /aid  tnamf  r>f  D.  ail 
r^tHtit  and  itrrtmrt  cf  r*n>t  Ixrhts^  attA  Otbtr  profits t  that  jwtu 
arc t  cr  bifcafttr  jbai!  Li  ontc  payable*  due.  owing  or  btiaitgfag 
to  Asr,  Vsat&M  tht  /aid  mMtar  ;  and,  tit  default  of  fatymtnt 
tbirtof*  t»  tkftrajjt  fyf  tL-  fa'vf  frtm  time  ta  time,  and  fvcb 
Ji/h.ff  or  diftrrffn  tt  iptjjMMf^  ditmn  and  kftp*  tattii  jtayaunt 
It  tuidt  <f  tfJt  fitid  ru.tt  and prcfitt,  and  tht  amors  thereof'. 
//,-,/  /  do  atfi  father  imptom  end  eatthrhse  the fold  J .  G .  C 

and  nvctdi  wii&fo  tht  faid  m  vicr,  and  to  take  at  arewmt  a/' 
all  dtfefit,  decays t  iva/res,  faili*  tttfpaffti,  er  ofbtr  mifde* 
ntean&ts,  Mmmitted  cr  ptrtaiJted  -withi*  my  faid  manor,  or  in 
ti-ty  meffuagttf  lands  vr  wmdt  tbtre  \  and  from  time  ta  titttr* 
to  g { ue       a  cr.-.l  trur.  account  in  writing  thrrrof  ;  end 

M  10  ***  ™ltU  «n  «yrtMx&rt*ltt  th**#ce*f  <t 
b -ill it;  6/  the  f tad  manor  btitmgt  a*i J  appertains,  dw.ing  my 
xtaJl  and  pltafare.    In  wiinejV, 

BAILIWICK.,  balhva^]  U  not  only  taken  for  the 
county  i  but  fignines  generally  thai  liberty  which  is  ex- 
empted from  tiie  Iheriri'  of  the  county,  over  which  the 
lord  of  the  liberty  appoimeth  a  tdiiiff  with  fuch  poweri 
within  his  precinA,  as  an  under-lhcnff  cxer-jifeth  under 
the  flieriff  of  the  county  \  fuch  as  the  AnV^T  of  tt'tftmiu* 
flee,  l£t.  ^fVtfl       EHz.  rap.  ta:  tt aid's  Infl.  206. 

BAILMENT,  from  baiUtr  Fr.  to  deliver  ]  **  A  deli- 
very of  goods  in  trull,  upon  a  contra^  exprcM'ed  or  im* 
plied  that  the  trud  tlnl]  be  faithfully  executed  on  the 
I  part  of  the  bailer;"  £the  perfon  to  whom  they  are  deli- 
1  veied.]  2  Curnn.  451.  which  fee:  to  which  Sir  IV.  7an 
adds,  tc  and  the  goods  re-delivered  a$  f.-ibn  as  the  time 
or  ufe,  for  which  they  were  bailed  fh*ll  have  elapfed  or 
be  performed.* 1  haxa  of  Bailment: ,  p.  117. 

It  JS  10  be  known  Una  Ui.'re  Li j ■  -  \\,\.  forts  of  baiimentt 
which  lay  a  case  and  obljgdiion  on  the  p.irty  to  whuni 
goods  are  bailed  ;  and  which  conft  quently  fubject  him  to 
an  action,  ii  he  miJbchave  in  the  trust  repofed  in  him. 

t  ■  A  bare  and  naked  bailment,  to  keep  for  the  uee  of 
the  bailor,  which  is  called  dtfefUum\  and  fuch  bailee  is 
not  charge  jhlc  tor  a  common  neglect,  but  it  mull  beagrofs 
one  to  make  him  liable,  z  Sir. 

2.  A  delivery  ofjjuods  which  are  ufeful  to  keep,  and 
they  are  to  be  returned  again  in  fpecie,  w^ich  is  called 
acwmmsdatttni ,  which  is  a  lending  gratij ;  and  in  fuch 
cafe  the  borrower  is  llnttly  bound  to  keep  them  :  for  " 
he  be  guiity  of  the  lead  negleft,  he  (hall  be  anfwerable, 
but  he  foal  I  not  be  charged  whcie  there  is  no  default  in 
him.  Sec  pofi,. 

3.  A  delivery  of  goods  for  hire,  which  is  called  lot  at  to 
OTconduclio;  and  the  hirer  is  to  take  all  imaginable  tare, 
and  reilote  them  at  the  time ;  which  care  if  he  Jo  ulV,  ho 
fliall  not  be  bound. 

4.  A  delivery  by  way  of  pledge,  which  is  called  <-.  .*- 
dim  j  and  in  fuch  goods  the  pawnee  has  a  fpecia]  pro- 
perty; 
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perry ;  and  if  the  goods  will  be  the  worfc  for  ufing,  the 
pawnee  mud  not  ulc  them  ;  othcrwife  he  may  ufc  them 
at  his  peril ;  as  jewels  pawned  to  a  lady,  if  fhe  keep  them 
in  a  bag,  and  they  are  Helen,  (he  (halt  not  be  charged  ; 
but  if  ihe  with  them  to  a  play,  and  they  arc  flolen, 
(lie  Hull  be  anfwerab'e.  So  if  the  pawnee  be  at  a  charge 
in  keeping  them,  he  may  ufc  (hem  for  his  reafonablc 
charge;  and  if  notwithftanding  all  his  diligence  he  lofc 
the  pledge,  yet  he  mall  recover  the  debt.  But  if  he  lofe 
it  afur  the  money  tendered,  he  fhall  be  chargeable,  for 
he  is  a  wrong  doer;  after  money  paid  (and  tender  and 
refufal  is  the  fame)  it  ecafes  to  be  a  pledge,  and  there- 
fore the  pawnor  may  either  bring  an  action  t>f  aj}umpfitt 
and  declare  hat  the  defendant  promilcd  to  return  the 
goods  upon  requr  ti ;  or  trover,  the  property  being  veiled 
in  him  by  the  tcn.ler. 

5.  A  delivrry  of  g.v»l»  to  be  carried  for  a  reward,  of 
wht.h  enough  is  fain  under  title  Carrier  li  may  here  be 
added,  that  the  puin'itT  ought  to  prove*the  defendant 
nfed  to  carry  good*,  and  that  tae  goods  were  delivered 
to  him  or  his  fcrvanr  to  be  carried.  And  if  a  prLe  be 
alledged  in  t»je  eecLra.ion,  it  ought  to  be  proved  the 
ufual  price  for  futh  .1  (lage  ;  add  tf  the  price  be  proved 
there  need  no  pro.f,  the  defend.mr  being  a  common  car- 
rier: but  there  need  not  be  a  proof  of  a  prkc  certain. 

6.  A  delivery  iff  goods  tu  do  fome  aft  about  them  (as 
to  carry)  without  a  reward,  which  is  called  by  Bra/Iett, 
mautlatum,  in  Engl  Jb  pa  act  ng  by  cominiihon  ;  and 
though  he  be  to  kmvt  nothing  d  r  his  pains,  yet  if  there 
were  any  neglect  in  him,  he  will  be  anfwerable,  h>r  hi* 
having  undertaken  a  tru  i  is  a  lurrkient  contideration  ; 
but  if  the  goods  be  mifufed  by  a  third  perfon,  in  the  way, 
without  any  neglect  of  hi>,  he  wiuid  not  be  liable,  being 
to  have  no  icward. 

The  above  is  taken  from  Lord  Chief  Juftice  //  /.  '$  opi- 
nion* in  ihe  cafe  of  Coggs  v.  Bernard,  z  L>i.  Raytm  ^09 
as  abridged,  hull.  N.  P.  72  Sec  J 10  air  W  J*met%  B&y 
on  the  Law  of  Bailment,  p.  35:  Cart.  Rep.  133  with 
Mr.  R'fe'i  notes;  and  on  t  hi  loi.j  ct  .  hft  89:  4  Rep. 
83 :  1  Rcl.  Ai>.  338 ;  I  Injl.  8,  b  Dsfl.  ^  S/.ti?  :  1  Hem 
Ab.  243. 

H  iving  mentioned  !  ir  W.  Je**S$  EiTav  on  the  Law  of 
Bailment,  we  cannot  help  rccomnu nJing  it  to  the  atten- 
tion of  the  rational  rtudent  ;  and  for  the  ulc  of  luch,  ex 
trailing  the  following  analyfis,  which  w.li  11  general  be 
found  to  be  conlonant  with  the  determination*  in  ihe 
books,  and  convey  much  knowledge  in  a  (hart  compafs. 
Sir  W.  Jvntt  differs  in  a  few  points  fata)  Lord  Holt,  tnd 
Lord  £«&i  and  his  rcafons  aredclcrvin^  of  much  aite.ition. 

"  I.  DtFivnioNj. —  t.  Bailment,  as  before  at  the  be- 
ginning  of  this  article. — z.  Dtptftt  is  a  bailment  of  gotus 
to  be  kept  for  tiie  bailor  without  rccompcnce. — 3.  .•/.<•.- 
date  is  a  bailment  of  goods,  ivitboit  rr.-md,  to  be  carried 
from  place  to  place,  or  to  have  lome  act  perforated  about 
them  — 4.  Ltndtmgfw  «/e  is  a  bailment  ol  a  th.ng  for  a 
certain  time  to  be  ufed  by  the  borrower  without  paying 
for  it. —  5,  Pledging,  is  a  bailment  of  goods  by  a  dehtor 
to  his  creditor,  tube  kept  till  the  debt  b  dilcharged. — 
6.  Letting  to  hire  i>,  ( I )  a  bailment  of  a  ti..ng  to  be  u'cd 
bv  the  hirer  for  a  ermpenfation  in  money;  or  [i)  a  .et- 
ting  out  of,  work  ana  labour  to  be  done,  or  cafe  and  at- 
tention to  be  bellowed,  by  the  bailee  on  the  goods  Unco, 


and  that  for  a  pecuniary  recompenfe  ;  or  (3)  of  care  and 
pains  in  carrying  the  things  delivered  from  one  place  to 
another,  for  a  llipulated  or  implied  rewjrd. — 7.  Innomi- 
nate batlmtnts  aic  thofc  where  the  compenfation  for  the 
ufe  of  a  thing,  or  for  labour  and  attention  is  not  pecuni- 
ary ;  but  either  (1)  the  reciprocal  ufe  or  the  gift  of  fome 
other  thing  ;  or  (2)  work  and  pains  reciprocally  under- 
taken ;  or  (3)  the  ufe  or  gift  ol  another  thing  in  conli- 
deration  of  care  and  labour;  and  converfely. — 3.  Ordi- 
>■■  ■•>  1  j  '  it,  is  the  o  million  of  that  cire,  which  every  man 
of  common  prudence,  and  capable  of  governing  a  family, 
takes  of.  his  own  concerns.— g.  Gro/s  ntv/e/i,  is  the  want  of 
that  care  which  every  man  of  common  fenfe,  how  inat- 
tentive foevcr,  takes  of  his  own  property.  See  Pcft.  II.  8. 
—10.  Slight  m  left  is  the  omiflion  of  that  diligence 
which  very  circumfpcct  and  thoughtful  perfbns  ufe  in  fe- 
tuiing  their  own^goods  and  chattels. —  1 1.  A  naked  antra  fl 
is  a  contract  made  without  confederation  or  recompence. 

44  II.  The  Rules  which  may  be  confidered  as  axioms 
flowing  from  natural  reafon,  good  morals,  and  found 
policy,  are  thefe — I.  A  bailee  who  derives  no  benefit 
from  his  undertaking,  is  refponfible  only  for  grofs  ne- 
glect.—-2.  A  bailee  wjto  alone  receives  benefit  from  the 
bailment,  i>  reipuntible  for  flight  neglect. — 3.  When  the 
bailment  is  beneficial  to  both  parties,  the  bailee  mull 
anfwer  for  ordinary  ncglctf  — 4.  A  fpecial  agreement  of 
my  bailee  to  anlwer  for  more  ot  lefs,  is  in  general  valid. 
—5,  All  bailees  are  anfwerable  for  actual  fraud,  even 
though  the  contrary  be  llipulated. — 6.  No  bailee  fhall 
be  charged  for  a  lofs  by  inevitable  accident  or  irrefdlible 
force,  except  by  foecial  agreement. — 7.  Robbery  by 
force  is  ..onlidrrcd  as  irrdi'lible ;  but  a  lofs  by  private 
health,  b  preemptive  evidence  of  ordinary  neglect — 
8-  Grofs  neglect  is  a  violation  of  good  fiirh.— 9.  Noac- 
tjjn  lies  to  compel  performance  of  a  naked  contract.— 
10.  A  reparation  may  be  obtained  by  fuit  for  every  damage 
occalioned  by  an  injury  — 1 1.  The  negligence  of  a  fcr- 
vant acting  by  his  mailer's  exptefs  01  implied  order,  is 
the  negligence  of  the  mallrr. 

"  III.  From  thefe  rules  the  following  Proposition** 
are  evidently  deduciblu' — t.  A  depofiury  is  rcfnonftb'c 
only  for  grofs  neglect  ;  or  in  other  words  for  a  violation 
ol  good  faith  — 2.  A  dtpoiitniy  whofe  character  is  known 
to  hu  depohtor,  fhall  1  ot  anfwer  tor  mere  neglect,  if  he 
take  no  better  care  of  hi>  ow  n  goods,  ami  they  alio  be 
fpoilcd  or  detlroved. — 3.  A  mandatary  to  carry  is  re- 
fponfible only  for  grofs  neglc  cl,  or  a  breach  of  good 
t.mh. — 4.  A  mandatary  to  peiform  a  work  is  bound  to 
uie  a  degree  of  diligence  adequate  to  the  performance  of 
it. — 5.  A  man  cannot  be  compelled  by  action  to  pcr- 
f  inn  hi*  promile  of  engaging  in  a  depofit  or  a  mandate  ; 
bur,-— 6.  A  reparation  may  be  obtained  by  fuit  fordai.  ioe 
occalioned  by  the  roo  performance  cf  a  proniife  to  be- 
come a  depositary,  or  a  mandatary. — 7.  A  borrower 
tor  ufe  is  refponlib.'e  for  flight  negligence. — S.  A  p2w- 
nee  is  anfwerable  for  ordinary  negU£t. — c/.  The  hirer  of 
a  thing  is  anfwerable  tor  ordinary  neglect. — to.  A  work- 
man for  hire  mull  anfwer  for  ordinary  neglect  of  the  goods 
bailed,  and  mult  appl\  a  degree  of  fkill  equal  to  his  un- 
dertaking.—  tl*  A  lett&r  to  hire  of  his  care  and  attention, 
ii  rcfp<;nhb!c  lorordmars  nejigcnvc  — 12.  A  carrier  for 
hire  by  land  or  by  water  is  anfwerable  tor  ordinary  neglect 
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**  IV.  E*cf  ftioks,  to  the  above  rutdi  and  propofi- 
ttoui.—  t.  A  man  who  fponuneoufly  and  oflkioufiy  en- 
gages to  keep  nr  to  carry  the  goods  of  another,  though 
without  rrudid.  mud  anfwer  for  flight  neglect, — i.  It  i 
man  through  ilrong  peifuafion  nnd  with  reluctmre  un- 
denake  the  execution  of  a  mandate  no  more  can  be  rr- 

3.  All  bailees  become  re fponfible  far  lofles  by  c.ifualty  or 
violence,  ftfitr  their  refufal  to  return  the  things  bailed  ; 
on  a  tawful  drmand,— 4.  A  borrower  arid  a  hirer  are 
tiMUvenble  in  nil  events,  if  they  keep  the  things  borrow- 
ed or  hired  a It l* r  t tie  UinuLteJ  unit,  t-t  ufe  them  differ- 
ently Irom  their  agreement —5.  A  depofitary  and  a 
pawnee  are  anfwerabk  in  all  events  if  they  uft  the  things 
do  policed  or  pawned.  —-6.  An  inn  keeper  if  chargeable 
tor  the  guoas  ol  Ki 3  guelt  u.-ithin  his  inn,  if  the  guelb  Lie 
•1  by  the  fcrvnuts  or  inmates  of  the  keeper  —7.  A 
common  carrier  by  land  or  by  water,  mud  iiulemnify 
the  owner  of  the  goods  carried  if  he  be  robbed  of  (hem. 

**  V.  It  is  no  exception  but  a  Co*oli.a*t  from  the 
rules  that  Every  bailee  is  re  fponfible  for  a  lof;.  by  accident 
or  force,  however  inevitable  or  irreltilible  ;  if  it  be  oc* 
caiioned  by  that  degree  of  negligence  for  which  the  na- 
ture of  his  contract  makes  him  generally  anfwerable*'5 

The  cafes  cited  and  commented  on  by  Sir  If 'hi.  ywtri, 
befiJe*  the  above  of  Coggs  v,  Bernard  and  which  lead  to 
the  whole  law  on  this  fubject,  are  1  1  ztf, 145 ;  2  Stra. 
iokj:  Aifot.  9?;  Fitz,*  Dt-itue  59,  [BommtS  cafe,  the 
ear  He  ft  on  the  fobjeet);  £  Rep.  32:  1  WUf*  2S1:  Burr. 
Z2t-)i:  i  i't>}!,  izj,  150,  zj8 :  Cartir*  7  :  3  ^f^ff. 
2 So:  1  R*.  Ab.  zy  4,  ic:  2  fo.  ^4.  567:  12  jtfW. 
4^0,  z  :  A'.'.-.j?j  220;  -t/o  .  46;,  5:43:  G-ivni  1^1:  j  Z„!'Grr. 
224:  t  Cfff.  219:  Bro.  Ab.  tit.  Bailment:  Hob.^Qt  zCrv. 
5  -v,  {j6~;  Ar/ffi-  548:  Hr^*J^  159;  4  fop.  83  (South- 
cote's  cafe):  1  /b//.  8^  it.  Many  of  them  however  more 
peculiarly  applicable  to  carrier;,-. 

The  following  cafes  may  fervc  to  ill  nitrate  the  above 
principles. 

A  man  leaves  a  chefc  locked  up  with  anorher  to  be 
kept,  and  doth  not  make  known  to  him  what  is  therein ; 
if  the  cheft  and  goods  in  it  arc  flolcn,  the  perfon  who  re- 
ceived them  mall  not  be  charged  for  the  lame,  for  he  was 
not  truned  with  them.  And  what  is  faid  as  to  dealing 
is  to  be  understood  of  all  other  inevitable  accidents  :  but 
it  is  necelfary  for  a  man  that  receives  goods  to  be  kept, 
to  receive  them  in  a  fpecial  manner,  'ws.  to  be  kept  as 
his  own.  or  at  the  peril  of  the  owner,  i  {ML  At-<\  193, 
154.    And  wide  1  R9I.  Abr.  338:  2  Show.  pL  166. 

Jf  I  deliver  100/.  to  A.  to  buy  eaitk^  and  he  bellows 
50/.  or  it  in  cattle,  and  1  bring  an  action  of  debt  for  all, 
I  fhall  be  barred  to  that  action  for  the  money  bellowed 
and  charges,  &c,  but  for  ihe  reA  1  fhall  xecovcr.  H*t\ 
^07, 

If  one  deliver  his  goods  to  another  perfon,  to  deliver 
over  to  a  ftranger ;  the  deliverer  may  countermand  his 
powrr,  and  require  the  goods  again  j  and  if  the  ballet 
refufe  to  deliver  them,  he  may  have  an  action  of  account 
for  them.  Co.  Lttt.  186* 

Jf  A.  delivers  goods  to  B.  to  be  delivered  over  to  C. 
C.  hath  the  property,  and  (7.  hath  the  actum  againJt  />. 
for  B.  underti-kes  for  the  fafe  delivery  to  C.  and  hath  no 
property  or  intcreH  but  in  order  to  that  purpofe,  1  Ro/. 


Aht.  6of>:  fee  1  Buljf.  68,69.  where  it  Is  faid  that  la 
cjfe  6f  con^eefioti  to  Uh  own  ufe  the  bailee  fhall  be  an- 
fwerable  to  b  -jh. 

But  if  the  bailment  were  not  on  valuable  confidera* 
lion,  the  delivery  is  eonnTeimnndable  ;  and  in  that  cafe, 
if  A-  the  bailor  bring  trover,  he  reduces  the  property 
again  in  himfclf,  for  the  aftion  amounts  to  a  counter- 
in.  md  ;  but  if  the  delivery  was  on  a  valuable  con li dera- 
tion, rhen  As  cannot  h;ive  trover,  been  ufe  the  property 
is  altered;  and  in  trover  the  property  mull  be  proved  in 
th<t  plaintiff-  1  Bulft.  63 :  fee  1  Leon,  30. 

And  where  a  man  delivers  goods  to  another  to  be  re- 
delivered to  ihe^lelivejrr  i;t  fuch  a  day,  and  before  that 
day  the  bailee  doth  fell  the  goods  in  market  overt ;  the 
baihr  may  at  the  day  fer/e  .md  take  his  goods,  for  the 
property  is  not  altered.  Gct/b.  ifio. 

If  A.  l>orrows  a  borfc  to  ride  to  Dovrr,  and  he  ridei 
out  of  his  way,  and  the  owner  of  the  horfe  meets  him, 
he  cannot  take  the  hxrfe  from  him  ;  for  A  has  a  fpectal 
property  ill  the  horfe  till  the  journey  ts  determined;  and 
bring  in  lawful  pofleflTon  of  the  horfe,  the  owner  cannot 
violently  (eize  and  take  it  away  ;  for  the  continuance  of 
all  property  is  to  be  takrn  from  the  f«rm  ot  the  original 
I1.1ry.1in.  v^hkh  in  this  enfe  was  limited  till  the  appointed 
journey  was  flnifhed.  t*fo.  172.  fiat  the  owner  miy 
have  nn  action  on  the  cafe  ag^inll  the  bailee  for  exceed- 
ing the  purpofes  of  the  loan;  for  fo  far  it  is  a  fecret  and 
fallacious  abufe  of  his  property  ;  but  no  general  aftion 
of  trelpiifs,  hecaufe  it  U  not  an  open  and  violent  invafiotk 
of  it,  t  RvL  Rep.  t2S* 

As  to  borrowing  a  thing  per  til  table,  as  corn,  wine,  or 
money,  or  the  like,  a  man  muih  from  the  nature  of  the 
thing,  have  an  abfoluce  property  in  them;  othcrwife  it 
could  not  fupply  the  ufes  for  which  it  was  lent  ;  and 
therefore  he  it  obliged  to  return  fomcthing  of  the  fame 
fort,  the  fame  in  quantity  and  quality  with  what  U  bor- 
rowed. Dr.  &  St*d*  129. 

But  if  one  lend  a  horfe,  Zfe.  he  mull  have  the  /  .j 
rcliored.  Jf  a  thing  lent  for  ufe  he  ufed  to  any  other 
end  or  porpefe  than  thijt  for  which  it  was  borrowed,  the 
I  party  may  have  his  action  on  the  cafe  for  it,  though  the 
(hing  be  never  the  worfc  ;  and  if  what  is  borrowed  be 
loll,  although  it  be  nut  by  any  negligence  of  the  bor» 
rower,  as  if  he  be  robbed  of  it;  or  where  ihe  thing  is 
impaired  or  dellroved  by  his  negted,  admitting  that  he 
i[  in  no  more  fervlOe  thjirj  l I* .. :  tnr  w!ucn  burrowed, 
he  mull  make  it  good  :  fo  wlvre  one  borrows  a  horie, 
and  puis  him  in  an  old  rotten  ho  ufe  ready  to  fall,  whick 
falls  on  and  kills  him,  the  borrower  mull  anfwer  for  the 
horfe.  But  if  fuch  goods  borrowed  perish  by  the  act  of 
God,  (or  rather^  as  Sir  //'•/;,  Jtma  lays  it  ought  more 
reveremiiiliy  to  be  termed,  by  inevitable  a.-nJrnf,)  in  the 
right  ufe  of  them  5  as  where  the  borrower  puts  the  horfe, 
bfc.  in  a  Rrong  houfe,  and  it  falls  and  kills  him,  or  it 
dies  by  difeafc,  or  by  default  of  the  owner,  the  borrower 
flball  not  be  charged,  t  hjl,  89  :  29  Ajf*  zk  t  a  H.  7,  i  t. 

If  one  deliver*  a  ring  to  another  co  keep,  and  he  breaks 
and  converts  ths  fame  to  his  own  ufe;  or  if  1  deliver  my 
fheep  to  another  to  he  kept,  and  he  (offers  them  to  be 
drowned  by  his  negligence;  or  if  ihe  bailee  of  a  horfe, 
or  goods,  &r.  kill  or  fpoil  them,  in  thefe  cafes  action 
will  lie,  5  Rep.  13 :  15^-4.20^:  12^.4.13.  . 

If  a  man  deliver  goods  to  another,  the  bailee  fhall  have 
a  general  action  of  trefpafs  again  It  a  Granger,  becaufe  he 
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\\  anfv»er::b]r  over  to  the  bailer  \  for  a  nun  ought  not  to 
be  charged  *ith  un  injury  to  another,  without  being  able 
to  retire  to  the  original  caufe  of  that  injury,  and  in 
amends  there  to  do  kimfc-lf  right-  13  Co  <»o,  :  \  +  lln.  4, 
z3  :  2;  //.  7.  J 4. 

B  \IRMAN,  A  poor  infolvcnt  debtor  left  ban  and 
naked.  Sv/   #7/.  Rrv.  Scit.  caj.  17. 

DAM1.RS  Sec  Prrad. 

BALANCE  OF  1  RApIS,  A  computation  of  tho  va« 
luc  of  all  commodities  vyhich  \vc  buv  from  foreigners, 
and  on  the  otkej  kJc  the  value  of  our  own  native  pto- 
Outh,  whKh  wc  export  into  neighbouring  kingdoms  ; 
and  the  difference  or  t-xcefs  between  the  one  fide  anil  (he 
other  of  fuch  account  or  computation  is  called  the  baU\ce 
of  trade. 

BAI.CANIKER,  or  Inldakinif.r.  I  e.  A  ltand.ud 
bearer.  Mm.  Par'f.  Anno  1237. 

B  A!. CON  IKS  To  honles  in  Ix  uhn.  are  regulated  by 
the  Building  Ac*.  14  C<o.  3.  r.78.  $  48,  13c. 

BAI.K,  [fir.)  A  pack,  or  certain  quantity  of  good-  or 
merchandir.i? ;  as  a  keif  of  filk,  cloth,  irV.  This  word  is 
ufed  in  the  ftjrutc  16  A'.  2.  r.  3,  and  is  Itill  in  ufe. 

B.ij.LNGKR,  By  the  $t*t.  z$  II.  6.  c.  5,  fecms  to 
have  been  a  kind  of  bargrt  or  water  veflcl.  But  elle- 
where  it  rather  fignifies  a  man  of  war.  Walfin%.  in  /?. 

B  ALhL'i  i  A.  A  tcrri toty  or  pr  cc  i  n  cl .  Cl ** t .  lit u.z. 
See  Bo  nun. 

BALIS TARIUS,  A  betliffcr  or  crofs-bow  man.  C,r- 
ratddi  It  \fm  «*  recorded  to  have  been  balillarius  domini 
rqw,  tie.  28  St  29  Hen.  3. 

B  >LIVA,  A  bailiwick,  or  jurifdiction.  Sec  tit. 

BALIVO  AMOVFNDO,  A  writ  to  remove  a  bailiff 
fn>m  his  office,  for  want  of  fuificJeiu  land  in  the  bailiwick. 
One.  7S.  See  tits.  Br'Aif,  $h<rif}\ 

BAIKKRS,  Are  derived  from  the  word  bait,  becaufe 
they  Hand  higher,  as  it  v*crc  on  a  balk  or  ridge  of  ground, 
to  give  notice  ot  fomething  to  others.  Sbcp.  Efium.  vide 
Men. 

BALLARF.,  To  dance,  Sfxh*.  Perhaps  in  this  fenfe 
it  may  be  underllood  in  Phta.  lib.  2.  c.  S7.  tie  eafcatrice; 
Angluc  Dairy  maid. 

BALLAST,  Is  gravel  or  fand  to  poife  mips,  and 
make  them  go  Uptight  :  and  fhips  and  vcflcls  taking 
in  bnlf.ift  in  the  nvcr  Tlnaaet,  are  to  pay  fo  much  a  ton 
to  TriailJ  Houfe  D,p!j,d\  who  fliall  employ  ktffofl  vt.-n, 
and  regulate  them,  and  their  lighters  to  be  marked,  &c. 
on  pain  of  10/.  Star.  6  Get.  j.  e.  19. 

JJALUUM,  A  fortrefs  or  bulwark.  Matt.  Wc/im. 
An.  1265. 

B AN ,  or  bam,  from  the  Brit.  han.  i.  e.  ehmr.j  A  pro- 
clamation, or  public  notice  •  any  public  fummons,  or 
edict,  whereby  a  thing  is  commanded  or  forbidden.  It  i 
.1  word  ordinary  among  the  feudifu  j  and  for  its  various 
li unification s,  fee  Sp.foian  v.  bnnnum.  The  word  /'■  ;n 
its  common  acceptation  is  ufed  for  the  publilhing  ma- 
trimonial contracts,  which  is  done  in  the  church  be- 
fore  m;.rrugc5  to  the  end  that  if  any  man  can  fpeak 
Pgainft  the  intention  of  the  parties,  either  in  refptet  of 
kindred,  precontract,  or  for  other  jufl  caufe,  they  may 
take  their  exception  in  time,  before  the  marriage  is  con- 
fummatcdt  and  in  the  <  anon  law,  Banns  f>r*c?ai?m* 
thutf  fievfi  Wjjw/fr  i'i  teeUfii  fieri  foliuc.  But  there  may 
be  a  faul  ty  or  licence  for  the  marriage,  and  then  this 
ceremony    omitted.  Sec  tit.  Ma:  nay  t. 


BASCALR*  Acoveringof  eife  and  or.r ii»;nt  K:  a 
bench, or  o.hcr  ft&t  5  Tdmqfjlitnk  to*.  I,  p  zzz 

BANE,  from  the  Sax.  bn*at  a  murJe.-  j  J  Signifies 
dclhuftion  or  overthrow  :  ai,  1  will  be  the  fjr*  of  In  It 
;rman,  is  a  common  faying  ;  lo  when  a  prrlon  r/ieivcs  u 
mortal  injury  by  any  thing,  v.r  fiy  it  was  hi*  b/tu.  :  and 
he  who  is  the  csnfo  of  anoinfr  magi's  deuh,  is  faid  to  be 
Ubat.r>  i.  e   rnalefj^or.  VnaH.  lib.     '/////r. 'S.  cap.  1 

BAUERETf  bancrettuh,  miltx  vf$jttforht  ]  Sir  T>r.>t?,ti  ' 
Smitbj  in  his  ftejab.  Jn6l  »a4u  18,  fays,  i>  a  knight  r,».de 
in  the  field,  with  the  cefcinoiiy  uf  cutting  rli'the  point  of 
his  Handard,  snd  making  it  as  it  were  a  baw.t^  and 
counted  fo  honnwablc  th  u  they  are  ui'.u.ved  to  difp.'.ty 
tneir  armi  i:r  ;hc  kurg's  army  as  barons  d<\  and  may  bear 
arms  with  (upportcrs.  S  .•  Camdtti  and  H/re/antu,  fr.>m 
whom  it  appear*  banner  h  are  the  degree  between  ba  n 
and  knights.  Sf<hn  in  v.  BmWXtim.  It  is  faid  rlut 
they  were  ancient))'  c.<il<  «J  hy  fummons  to  p.-.rliament :  and 
th?t  they  are  next  to  the  barons  in  dignity,  appears  by  the 
Hats.  5  A*.  2.  Stat.  3.  caf>.\  \  and  14  R.  2.  t.  It, — //  .  - 
:':  in  A/V  WAS  U'-'att*d  hanott  by  K  Edltwd  tlie 
I  hird  by  letters  patent,  A»)p  Rspni  Jui  13.  And  thole 
oa/ttirfs,  who  are  created  fib  vexiuti  Tffiiii  in  CJCereitu  tf- 
gali,  in  apcrt*  beito,  c?"  if  Jo  ngc  pafoinVter  fnr/fiU  .  a  - 
calh,  take  place  of  all  baroncts\  as  we  may  learn  b;  t!:t- 
letters  patent  for  creation  of  baronets.  4  hj.  6.  Some 
maintain  that  knights  latur  ti  oujjht  not  to  he  made  in 
a  cicil  war:  but  Ha.  7,  made  divers  bamim  upon  rJie 
CV////&  commotion,  in  the  year  1495.  See  S.IJcn'i  TWes 
of  Bmottri,  f,  ~<)'). 

-  BANi.'stiMENT,  Ye.bnitirffe/.iivt  j  E;xi!::t;«,  a'nu /.•/;:<?.] 
is  n  forfaking  cr  quitting  of  the  realm  ;  and  a  kind  ot 
civil  death,  inflicted  on  an  offender  :  there  are  two  kirc 
of  it,  one  voluntary  and  upon  oath,  called  abjuration , 
and  the  other  upon  compulftou  for  fonte «.>fFen»e.  StauttJf. 
PI.  Cr.  J\  117.  See  tits.  Abjuration ,  TranfrcrtatiW., 

BANK,  Lat.  b.\.:>i>t,  Pr.  bianjitei]  In  ourcommon  biv, 
il  V  fealty  taken  for  a  feat  or  bench  of  judgment;  ZiBapi 
lr  Rovt  the  King's  Bench,  Bank  le  Cemmcn  Pha:%  the 
Bench  of  Common  Pleas,  or  the  Common  Bench  ;  called 
alfoin  Latin  Banco  R(ti$t  and  Banct/t  CmmutfiMitf  Piad- 
tmim.  Cromp  Jull.  67,  gt.  Jut  Btm.-i,  or  the  privilege 
of  the  liench,  was  anciently  allowed  only  to  the  king's 
judges,  y«r  Jupumm  a<?m>,:ij!>  a-it  jnjlitimn\  for  inferior 
1  ourts  ucrc  not  allowed  that  privilege. 

There  arc,  in  each  of  the  terms,  Aatcd  days,  called 
rfavt  in  bank,  dni  nt  banco,  that  is,  days  of  appearance  in 
the  court  of  Common  Pleas.  They  arc  generally  at  the 
di (lance  of  about  a  week  from  each  other,  and  regulated 
by  fome  (eftival  of  the  church.  On  fomc  one  of  thefe 
days  in  bank  all  original  writs  mull  be  made  returnable  ; 
and  therefore  thry  are  generally  called  the  returns  of  that 
term.  See  tit.  Day. 

A  batJt,  in  common  acceptation,  fignifies  a  place  where 
a  great  fum  of  money  is  depoftted,  returned  6y  exchange, 
or  orhcrwilie  difpofrd  of  to  profit. 

ThkBakkot  F,s(itAKti  is  rnmaged  by  a  governor 
and  directors,  eflablillied  by  parliament,  with  funds  for 
maintaining  thereof,  appropriated  to  iuch  perfons  as  were 
fo!) bribers  j  and  the  capital  (lock,  which  is  enlarged  by 
divers  future*,  is  exempted  liom  taxes,  accounted  a  ptr- 
fooaj  eftate  affignable  over,  not  fubject  to  forfeiture  ;  and 
the  compan)  rnake  dividends  of  the  profits  half  yeai 
c5>.  The  funds  are  redeemable  by  the  'parliament,  on 
paying  the  money  borrowed  ;  and  tho  Compan)  of  the 


7>fir,..  i£  :o  conn  n  c  a  f"''i"','r>rat]an,  and^njoy  annnitie*  till 
redeemed,  £rtr.  During  ihr  r.onti  nuance  of  the  Batik %  no 
body  politick,  ^f.  other  than  the  Company.  [h,j)i  borrow 
any  in  mi:  on  bills  payable  At  demand  ;  and  forging  the 

Jkuf-di  the  Bank,  and  forging  or  alter  in  g  I$,t*i(->tfies9  or 
tendering  fuch  forged  notes  in  payment,  de  minding  to 
have  them  exchanged  for  money,  &jV.  and  forging  the 
names  of  camte  rs  of  the  Bank,  are  i\\  capital  ffiofttei. 

"  5ee  che  feveral  fhttite*  5     6  ^.  U  K  e  .so:  8  &  9 

It',  j.  f  20:  II  1  li  1  ,  ,  <;:  12  (,\  0  i .  r.  3Z  t  1^  G«,  2. 
jri  13.  And  officers  or  fervant;  of  the  Company,  that  im- 
brzzle  any  BanJtmte,  wherewith  they  are  intrufled, 
being  duly  convicted,  fhafl  fuller  death  a*  felons. 

By  Stat,  i  ,Gr<\$,  c.  ?qr  Perfons  not  authorifed  by 
the  Bank,  making  .x  uftng  moulds,  for  the  maiking  of 
paper,  with  the  word*  Bank  of England,  viubic  in  the 


Ids  in  their  poflWlion,  are 
benefit  of  clergy  :  And  perfons 
graved  to  refemblr  thofe  of  the 
expreued  in  white  characters 
be  puniihed  by  imprifonmtnt, 
lint  innocent  perfons  pof/ei"- 
them  for  pay  me  nr,  not  a  netted., 
.j.,    to  regulate  the  holding 


ftlbllancr,  or  having  E'uch 
guilty  of  \ 
iffaing  no' 
Eank,  or  I 
on  a  black 
not  efceed 
fed  of  fui  h 
See  57a 

genera!  courts  and  enur:s  of  directors. 

See  the  federal  flatutrs  2  z  Gd>.  3,  tt<  14,  60:  22  Geo,  3. 
c.  S  :  23  G>:o  3.  e.  35:  24  GVe.  ff.  z.  ce.  10,  39 : 
2j  G™.  3.  ei  jst:  59  G<w  5.  f.  37.  and  a  vaft  variety  of 
previous  itatutcs  as  to  the  continuance  of  the  Bank 
charter. 

By  Sim.  31  Gfc  3*  c.  33,  the  Bank  Js'to  keep  in  hand 
only  600,000  fc  above  the  fum  neceflary  to  pay  the  cur- 
Tent  dividend* — the  remaining  furpJus  to  be  applied  to 
the  ufc  of  the  Fublic. 

BANKERS,  The  monied  goldfsniths  fir fl  got  the 
nsr.ie  of  nanhm  in  the  reign  of  K-  Chen  h  i  the  Second  ; 
bat  bsnktrs  now  are  thofc  private  per  fens  in  whofc  hands 
money  is  deposited  and  lodged  for  fafety,  to  hi  drawn 
out  Egain  as  the  owners  have  occaiion  for  it.  See  the 
j  receding  title. 

KANKRUPT, A  Trader,  who  fecreies  htmfelf  cr  does 
cfrain  other  acli,  tending  to  defraud  his  creditors. 
1  Qinn*  285,  47 1 .  The  word  ttlejf  is  derived  from  baneat 
cr  i.wyw,  the  tabic  or  counter  of  a  tradcfoian  ;  [On- 
frtfhr  i  9^9;)  and  r^  ,'.^"  broken,  de-noting  thereby  one 
whofc  (hop  or  place  of  trade  is  broken  or  gone ;  though 
others  mi  her  choc  ft  to  adcipt  the  French  word  mete  a, 
trace  or  track — a  bankrupt,  fay  they,  being  one  who  has 
removed  bis  l>tmwt»  leaving  but  a  trace  behind.  Ctviel : 
4  Jtijt*  277  - — It  is  obfervable  thar  the  tittc  of  the  firfl 
EngJiifl  flat ute  concerning  this  offence )  oV<i/.  34  //.  8. 
s  a,  4*  againrt  fuch  perfons  a^  do  make  bankrupt"  »  a 
lirertii  (ranC.ition  of  the  French  idiom,  fai  font  ba  -qtic 
twit,  z  Comm.  n. 

The  Bankiupi-la^v  is  a  fyJlrni  of  pofitive  regulation* 
by  Virions  llatutCA*  the  conitruciion  of  which  h:ivc  pro- 
duced ihe  oitiiiip]ied  cr.fes  on  the  fubje4l,  from  whenee 
the  following  principles  £nd  rttie 
12  at  uir  h  are, — AV/jr .  1 3  f  ►  7 
^iTured  the  old  Sf/rr.  34  Htn.  < 
1  jai ,  I ,  f»  15 _.  i;  stl  1  <" ■  *  9 : 
c,  3]  :  r  Ca.  2-  (•  JOj  continuctJ 
34,  §*t  19  G>*  2.  1.32:  2^ 


cstrafted, — Thetc 
(vvhi  h  almoA  totally 
4#  mentioned  above  J; 
o  An.  t\  15  :  7  O*.  i» 
:  prefenc  by  28  Gn).  3. 
t.^2,  r.  57  :  4GV.  3. 


On  this  ful>jcc%  rccoQife  hns  rhiefly  been  had  to 
Cid&jh  '1  Bantinpt  Laws ;  together  svtth  the  d}n',tmvtarmt 
and  the  modern  report  J  deternilnaiionj. 

The  matter,  to  luit  the  prcfont  purpofc,  has  iluu  been 
arranged. 


i. 

in.  ^  ( 


Vir,j  of  the  Prscudingi  on,  and  EfciJt 
*y  a  Cmmjfa  cf  Bauirupny. 

1.  :\r,  [uoyrciui^  to  :hr  Bankrupt  himfelf. 

2.  As  they  transfer  his  Ellate  and  Property. 

IV*      r^/j  />  i^j  f reined  n*tt0u ry  t4  add  fame  mw*  minute 
ParttttiLirt,  m  n  the fifivw'tng  Parts  (/the  SufjeB  ? 

1.  Of  <he  pctiri.-rnn-.x  CrcdltUr's  Debt- 

2 .  Of  the  Proof  of  De  bts . 

3.  Of  Creditors  by  Marriage  Articles. 
Ol  Ccrr.ir^f-nt  D:;bts. 

5.  Of  Annuitauts    and    certain   other  peculiar 

Creditors. 

6.  Of  removing  the  Afli^nces. 

7.  Of  Pr.rtnm. 

V*  Praftimt  Ntrfts  and  Ftrmrt 

L  The  S.'/irutr,  13  WHk  e*  7,  enafls  **  That  any 
merchant  or  other  pcrfont  being  fubjfcl  ar  dcni?.:n, 
uJing  or  exeriifin^  the  trade  of  mtrs. handle,  by  way  of 
bargaining,  exchange,  recbange»  bdrterv,  chevif.ince,  or 
otlierwii'e,  in  grofs  or  by  retail,  or  fecking  hi>  r>r  her 
trade  or  living  by  buying  and  felling1* — may  become 
bankrupt*.. — -Drawing  an.J  rfd^Ajiir*  v  lh  if  exchange t 
m  y  in  Lcrtain  cafes  be  coufideied  as  trading.  1  Atk.  128. 
See  Cpw/.74$. 

Every  perfon  being  a  trader,  and  capable  of  making 
binding  cotttraa*.  is  liable  to  become  a  bankrupt  — 


not  be  bankrupts,  it  means,  in  refpcH  to  that  paitLaLtr 
d'jeu'ptioni  and  not  as  affording  protection,  it*  in  any 
other  fhape  they  come  within  ihe  bankrupt-laws  . — But 
Infants  nnd  Married  t»«  cannot  be  bankrupts. — A* 
to  ihe  J  alter  hovie*rrr  there  are  exceptions  j  for  a  fme 
evvcrt  fn  Isnttut,  being  a  folc  trader  according  to  ths 
cuflom,  isliibJe  to  a  commiiuon  of  bankruptcy  j  and, 
as  repeated  determinations  have  fettled  that  a  fe;n; 
co^en  living  ^.part  from  her  huiband,  as  a  ferns  fo!e, 
ii  liable  to  exttnim  hi  debts  c^n traded  by  her,  there 
fecms  no  doubt  that  fuch  a  married  woman  is  equally 
liable  to  1  comrttiiffiorJ  of  bankruptcy — Hut  if  a  feme fdt 
trader,  commit  an  act  of  bankruptcy,  and  afterwards 
marry  and  live  with  her  hu&and,  Ihe  cannot  be  made  a 
bankrupt.  Bxpwrte  dlcw%  SecL'wAeJi.  L,  e.  3.  §  1  :  4  Teem. 
Rep  302.  and  thia  Diclion.iry  til.  Barvn  and  Feme. 

Uuying  only,  or  falling  only,  w;J|  nutquiilify  a  man  to 
be  a  bankrupt  ;  bu:  it  muU.  be  botlt,  buying  and  iVJIinp, 
and  1  hereby  attempting  to  get  a  livelihood,  z  Ct>mm. 
476  :  z  Wr:.f~  t;y. 

There  can  be  no  fuch  thing  as  an  equitable  bank- 
rttp.tcy  -t  it  muic  be  a  Jcg.d  one  ;  sud  rhe  parry  mull  be 
a  trader  in  his  own  right,  lor  if  a  peifbn  that  is  a 
trader,  makes  another  his  evecutor,  who  orify  difpofesj 
cf  the  flock  of  W*  trade,  it  will  n*t  make  the  executcr 
a  trader,  and  liable  to  a  com  million  ot  bankruptcy, 
z  P.  Wmt,  4*9 ;  I  M*  102* 

Any 


BANKRUPT  I. 


Any  pcrfo 
fcnn  or  alien, 
may  be  a  1 
fountrv  and 


«Jic:hsr  native, dent- 
■  refuler>tns  a  tra der in  E»?t hnn\ 
he  ocofionally  come  to  this 
ifl  cf  bankruptcy.  G^u/ji.  59$, 


why  the  Legislature  has 
tpt  laws,  :uid  not  filtered 
them,  See  -Pr    ft  -/'>■■■ 


If  a  merchant  givti  over  His  trade,  and  fome  years* net- 
becomes  info!  vent  fur  money  he  owed  while  a  merchant, 
he  may  hcL  bxr.L  u;t  »  tut  tf  u  A  / #  ** in  Aa  &m%  or  cScl  dvb'* 
continued  on  new  U-iiriiv,  k i»  otherwife,  i  5,29. 

To  enumerate  cveiy  trade  fufitjent  to  nuke  a  man 
a  bankrupt  won  hi  be  leeious.  The  following  ieem  now 
fettled  ;  nnd  Tome  others  are  enumerated  which  have  af- 
forded cast:  or  dilute,  chiefly  from  [lie  particular  faiti 
of  the  cafe — It  is  Hi  be  prcur^d,  t h it  r  chapman,  or  one 
that  bjftys  <i.  fells  rt*jr  t*4*gt  though  his  dealing  Joes  not 
come  under  ths  denomination  U  any  particular  trade, 
may  become  a  bankrupt. 

*  Banker;,  brokers,  coal-deafcr$,  factors,  fc  riven  erst, 
vintners,  brick- makers,  bu^hur:-,  bakers,  brewers, 
clothiers,  gohifmiths,  dyers,  iron  manufacturers 
who  buy  tftvn  and  work  it  into  wares,  luck-fmiih*, 
milliners,  nailer*,  plumbers,  files- men,  (hoe-makers, 
fmiths  and  farrier*.  3  Wilf.  170, 1 :  4  -ff«»r.  s  1 4/0  ; 

3  Ma/,  330:  Cn*.  Jfec.  585  :  a  Arf.  Raj#r>  14*0  : 
2  Ccar/u.  47 6 :  3  ArW,.  ^0  :  1  fle.  ^fflr.  60.  j>/.  ( 1. 

For  the  probable  priv 
fubjetled  trudtn  (0  the  I 
other  people  to  be  indue 
z  W 

More  particularly,  who  may  or  may  not  be  Bankrupts - 

Aleboufe-keeper5T  jtc/.  Cootr^^:  Cr&.  Car.  39;,. 
A  Hum  manufacturers,  i.-o.'.  G-tX--,  34,  46, 
Artificer*,  labourers,  13c  $9f.    Gro,  Car,  21  :  Cro. 
Jan.  <jR"  ;  3  MotL  330  ;  2  ^i^C  171:2  CiMflffltt,  476  ! 

4  Burr*  s  1 4S. 

Bankers,  way.  A7,»/.  J       2.  f ■  30. 

Bakers,  may.  See  ante  " 

Brewers,  wwty.  See  ante  • 

Brokers,  w^y.  C  Grt.  2.  r.  30. 

*    Brick- makers,  may.  2  fffZ/t  172:  Brown  Ch.Ca.  1 73. 
See  the  cafe  of  PaAa  v.  I  J?r*uw  494  : 

1  TamR'p.  34  :  Groir'j  J?,  h.  c.  3-  §2. 

[In  this  cafe  and  that  of  a! lum- manufacturers,  rhough 
they  fcem  to  differ,  the  fame  principle  is  recognized,  -viz* 
gi  If  a  man  cxcrcifcs  a  manufacture  upon  the  produce 
of  his  own  land,  as  a  necejTary  or  ofiial  mode  of  reaping 
and  enjoying  that  produce,  and  bringing  it  advantage- 
oafly  to  market,  he  fhall  not  be  considered  as  a  trader, 
though  he  buyi  materials  or  ingredients — as  in  the  cafe 
of  cheefe,  cyder,  allum,  and  coal  mines;  and  the  like. — 
But  where  the  produce  of  land  i*.  merely  the  raw  ma- 
terials of  a  manufacture,  and  ufed  as  fuch,  and  not  as 
the  mode  of  ndfins  the  produce  of  the  land  ;  in  fhort, 
Where  the  produce  of  ihe  land  is  an  infigniftcant  article, 
compared  with  the  expence  of  the  whole  man n fact u re, 
there  in  trmh  he  is,  and  ought  to  be  confidered  as  a 
trader. — As  this  diftinction  turns  on  the  natuie  and  man- 
lier of  excrctfing  the  manufacture,  and  the  motii-e  with 
which  it  is  carried  on,  u  depends  fo  much  upon  the 
light  in  which  a  jury  fees  the  whole  tran  faction,  the 
law  and  ihe  rait  are  fo  blended  together,  that  it  is  hardly 
pofiible  to  diflinguifh  them/'] 


Butchers,  may.  Sec  ante  *  4  fii.rr.zifi. 

Carpenters  ;  not  merely  woi-krnin,  but  buy'nft  timber 

and  materials  to  carry  ozt  trade,  mty,  3  M<L  15c: 

Lti,  ktym*  74  1 , 
Clergymen  trading,  may,  Qnefi.  745, 
Clotlrieri,  may.  S-e  ante  *. 

Coal-dcaScfSj  may*  S.e  an:c*< — But  not  owner*  or 
l^hlvi  of  coal-mine-    -  Wilf.  i$q,  170. 

Companies  or  corporations,  propri  soii  of  fharcs  in, 
gfiieral])1 — ifst — Incept  perhaps  in  the  Station  ct  .' 


laJin  or  Eiyjijh  Liatt:  cotnp.iny;  no  pcrfon  chcu- 
lating  Exchequer  bilUj  r.o  adventurer  in  the  Royal 
fi filing  trade,  or  Guinea  company ;  no  member  of 
the  L  nJct'i  Ajfwtatct%  Ry&l  Exchange ,  or  Smth  fca 
conipaui7i,  Ihatl  be  deemed  a  ban,kr up!,  cm  arcount 
of  their  flock  in  thofe  companies  /' — SiAi/.  3  G.o.  I, 

3-  i  M  &  M  <2w5- C  H  <  4  3»  «  37- 
6C*>.  1.  t.  t8;  SGre.  i.  f.2i. 

Contractors,  public,  and  fuch  other  pub'ic  oScers, 
not.  3  Keh*  45  1  Uuilcr.-  and  deward>  of  Inns  of 
courts ;  farmers  of  cuJ^oros,  receivers  general, 
e.Ycifc-men,  C^r.  not,  all  on  the  fame  principle. 

Drovers  of  cattle,        Stat.  5  Ceo.  1.  e,  30* 

Dyers,  may.  See  ante*. 

Factors,  may,  S/n/,  5  GVfl.  3-  c.  30. 

Farmer,  nit.  Cwtc  %\. — But  as  a  potatoe-merchant 
he  mty,  57^ 

I-unda  or  ilocks,  public,  dealers  in,  ml.  2  P>  fFrnj, 

303.  and  See  ante  Companies. 
Gold foii di,  /,wy.  See  ante  *♦ 
(  ra/iers,  not.  Sfaf>  5  -o. 
Jnn-kceperst  ttct.  3  Mtd..  3 ar> ;  Q-v.  Car.  395. 
I  'M-nj.mcl.idiircr^  >r-  r..  Scfaaic  1 . 
J  abonrers,  mt.  See  ante  Artificers, 
Land-jobber,  set*  2  tt'iif  169,  ' 
Members  of  parliament,  m  iy,  See  Sm.\  ,t  G'c  3.  c.  35. 

and  poft.  2. 

Millint:rsT  may.  1  0  .  .  ^ 
^r  T    J     See  ante  *. 

Nailors,  msy.  J 

Pawnbrokers — it  feems:  jw^ry.  1  ^/i.  206, 
Plumbers,  Miry.  See  ante  *• 

Reccri-cr-gencral  of  tuxes,  not,  Stat.  J  Geo,  2.  c.  30. 
Saks  men,  uwjk  See  ante*.  G<*f/.  12+ 
bci  irencrs  jn^y.  J/*r/.  2t  ^0'.  1.  r.  J  9.  §  Z. 
Ship-owner,  — Freighter,  rwiy,  1  AVn/.  29  *  Qvmh* 

J  8  2  :  1    y  411. 
Shoemaker,/^-.  2  Wf/.  171* 
Smirgglers,  may.  1  Atk>  zoo, 
Stock -jo bbcrsi  m/.  See  Funds. 
Tanners,  jway.  See  ante*. 
Taylors,  working,  nit.  Coilt  4^ 
Victualler*,  jm*.  4  fi*rrr4  2067  :  2  38^. 
VintnerSj being  wine-merchanis,  map,  Gvoki  3/. 

The  above  Alphabetical  Lift,  is  probably  not  fo  per- 
fect or  ex  tenfive  as  it  might  have  been  made;  but  the 
general  principles,  already  laid  down,  will  ferve  to  di- 
reel  the  Student  in  cales  of  doubt  01'  difficulty. 


II.  To 


BANKRUPT  IT. 


II.  To  t.t  tRN  what  ihc  particular  AHt  $  B&hvfity 
are,  which  render  a  man  a  bankrupt,  the  fevers  I  lhtutcs 
mufl  he  confulcrd,  and  the  refolution*  of  [he  courts 
thereon  j — .Among  the fe  arc  to  be  reckoned. 

Todep-irt  the  realm, or  from  his  dwelling  houfe,  with 
intent  to  defraud  or  hinder  his  creditors.  S\  13  Efiz,  t.  7. 

z.  T<>  begin  ru  keep  his  houfe  privately,  to  abfent 
hunJfctf  from  and  avoid  his  creditors.  Sr*r.  ft 

3,  To  procure  or  tofFer  hWfeJf wtiHpgly  to  be  arrett- 
ed, without  jufl  or  lawful  caufe  ;  to  fufler  himfc-Sl  to  be 
outlawed  ;  or  to  yield  himfelf  to  prifbn.  S/at{  1  3  Eitz. 
r.  7:  1         1.  r.  tc.  2. 

4.  Willingly  or  fraudulently  to  procure  hi*  goods, 
money  cr  chattels,  to  be  attained  or  fe;juelttred.  Stat. 
J  Jac.  J.  e\  15. 

c.  To  make  any  fraudulent  grant  or  conveyance  of  his 
lands,  tenements,  goods,  or  chHttcts,  to  ihc  intent  or 
whereby  his  creditors  ftutl  and  may  be  defeated  or  de- 
hyed  for  the  recovery  of  rheir  juit  debts.  Stat.  //>. 

6.  Being  arretted  for  debtt  to  lie  in  prifon  two  months 
-fter  his  arreft.  upon  that  or  any  other  aireft,  or  deten- 
tion for  debt.  Stat-  21  y<*c.  t,  e.  19. 

7.  Ti  obtain  privilege,  othet -than  that  of  parliament 
agatnft  arreft,  Stat,  ik 

8.  Bein£  arr  relied  for  100/.  or  more,  to  efcapeout  of 
pi i fori.  Stat,  ib. 

9+  To  prefer  to  any  court,  any  petition  or  bill  again  ft 
any  of  the  creditor*,  thereby  endeavouring  to  enforce 
them  to  accept  kfs  than  rheir  jufl  debts,  or  to  procure 
ttcne,  or  longer  d.ayj  of  payment,  than  waa  given  at  the 
lime  of  their  original  contracts*  Stat*  ib. 

10.  For  a  bankrupt  to  pay,  fatisfy,  or  fecure  the  pe- 
titioning creditor  his  debt,  is  an  aft  of  bankruptcy 
which  thaU  fupcrfrde  (ha:  com  million,  and  be  fufucient 
on  which  to  ground  another  :  and  fueh  petitioning  crc- 
cikor  fhall  lofehis  debt,  to  be  divided  among  the  other 
creditor*.  See Cwh't  B.  L.  <.     k  \  '  Su^G.z  e. 30,  §24. 

J 1  *  Ne^iefting  to  makr  fatistaCtion  for  any  JuJL  debt, 
tn  the  amount  of  J 00/.  within  two  months  after  fervicc 
ofltgJ  prccefs,  for  fuch  debt,  upon  any  ttt&!&tfavtyfn- 
vi/fge  ^r/«'&MWw/,ia  an  a£t afbanirttp  try.  Stat. 4  G.  2^'»33- 
The  I.egifhtme  h;:virjgthos  by  pofldve  laws, declared 
what  ads  thi.Il  beconfidcred  as  cmerions  of  infolveiuy  or 
fnind,  whereon  jo  ground  a  commiflkn  3  nonemher  can 
be  admitted  by  inference  or  analogy.  Therefore  it  is' 
no:  an  a£l  of  bankruptcy  for  a  trader  fcxretly  to  convey 
hi*  goods  out  of  his  houfe.  and  conceal  them,  10 prevent 
their  being  taken  in  execution,  nor  to  give  money  for 
notice,  when  a  writ  fhootd  come  into  the  Sheriff's  office, 
t  L.!  R.wn.  735  :  BJL  S.  40.  So  if  a  trader  procure 
h«>  go  d'  fraudulently  to  be  taken  in  execution,  or  makes 
a  fraudulent  faleof  them,  i>  nut  an  act  of  bankruptcy, 
though  void  aga'mJl  creditor*.  4  Burr,  £478  J  Cowp*  4JO;* 
Mjo/  of  the  r.cts  or  bankruptcy  above  defcribed  are  in 
rhemfefves  equivocal,  and  capable  of  being  explained 
b,  CtfCUrnlUncesj  for  to  bring  them  within  the  purview 
tnd  memtngof  the  Ha  tut  e,  it  is  abfolutcly  ncceflary 
thev  Ibottld  be  done  to  defraud  and  delay  creditors  from 
recovering  their  juft  debu. 

Tae  better  to  obtain  a  clear  and  com prehen five  view 
nf  she  decisions  on  tfiii  part  of  the  fahjecl,  each  act  of 
banjeroptcy  on  which  any  exertion  appears  to  have  been 
r  .ft  fed,  fhatf  be  con  ike  red  separately  ;  premiiing  that 
tbe  iiMtotci  of  b«nkrupt3  ai'.c  local,  and  do  not  extend  to 


aft*  di>ne  in  foreign  countries,  or  other  dominions  of 

I>*tMi-trn:;  th-  <  will  not  be  an  a£k  of  hankrupti-y 
unl<  fs  done  \\  im  a  view  of  defraud injj  or  dcln\ ing  credit 
tors;  but  if  it  appear  that  they  arc  in  fait  delayed,  by 
fuch  abfence,  it  will  be  the  fame  as  if  the  original  depar- 
ture was  fraudulent. -Butt.  A'.  V\  39:  Com.Digm  tit.  Bttitktjittt 
('C.  l)  :  l  dtk*  foS,  240  :  Cc^s  B.  L,  Ftrm*  v. 

Bfginxhtg  ta  kesp  fcirfr,  ?r  vtivt'^'ft  tc  abjint  him/elf. 
Denial  to  a  creditor  is  j>u.  1    i  rcc  oY  this  act  of 

bankruptcy.  But  as  the  ftatute  rctjiires  it  to  be  with 
an  intent  to  delay  or  dr fraud  creditors;  the  mere  dmial 
is  tlierefore  capable  of  being  explained  by  uircumtlaifces, 
fuch  as  fickn^f,,  company,  bufmcli,  or  ti-en  the  tntt  n-: jfi 
of  the  hour  at  which  the  creditor  calls. — Neither  will  an 
older  by  the  debtor  to  his  iVrvant  to  deny  him  be  fufli- 
cient.  For  where  a  trader  gave  order*  ro  bis  fcrvant  tcr 
deny  him  to  creditors  on  the  i6:hof  -V.;>',  bur  was  not 
actually  denied  to  a  creditor  till  the  iHih,  the  court  held 
the  actual  denial  and  not  the  order  contlituted  the  act  of 
bankruptcy.  BuiL  N.  P*  30  :  1  Atk.  201:  Cwkr  cites 

Keeping  In  another  man's  houfc  or  chamber,  having  no 
houfe  of  his  own,  or  on  (lisp  hoard,  is  an  acl  of  bankrupt- 
cy ;  fo  a  miller  keeping  his  mill,  Co™.  Dig.  lit.  Bairlrupt* 

Any  keeping  houfe  fcr  the  purpolc  of  delaying  a  cre- 
ditor, even  for  a  very  fhGrt  time,  wifl  be  an  ac>  of  bank- 
ruptcy ;  notwithstanding  the  party  afterwards  goes  abroad 
and  appears  in  pnblick,  2  Stta.  Soo  :  2  Ttjnt  Rtp*  59. 

A  general  dcmii!  will  not  be  furfictcnt,  but  it  mult  be 
a  dental  to  a  creditor  who  has  a  debr  at  that  time  due  ; 
for  if  he  is  only  a  creditor  by  a  note  payable  at  a  future 
day,  a  denial  10  him  wiil  be  no  act  of  bankruptcy,  7  Fin* 

Mb- 
it frequently  happens  that  traders  in  declining  circum- 
rtances  call  their  credttois  together  tblnfpejfl  tbeij  afrairs; 
and  determine  whether  a  coimnitf.on  Hull  iftuc  againll 
ihcm  or  not }  and  if  thought  ad  v; fable,  it  is  uftul  for  the 
trader  to  deny  himfclf  to  a  credi:ort  for  the  purpnfe  of 
making  an  aci  of  bankruptcy.  However  it  feims  dcubtw 
fut  how  far  fu^h  concerted  denial  will  be  an  aft  of  bank- 
rnptcy  to  atii-Ct  the  intrrcll  of  third  perlons.  See  I  Bfotk* 
/ce>.  4ti  r  Bull.  N.  l\  39. 

par  ting fn^rn  bii  tk&Uittg  bwfe.  mcy  become  an  ail  of 
bankruptcy  or  not,  according  to  the  motive  by  which, 
the  party  is  impelled  ;  if  it  be  clone  with  a  view  pf  de- 
frauding his  cjeditors,  or  even  delaying  them,  and  bis 
abfence  be  bui  for  a  finite  day,  it  a  ill  be  an  ad  of  bank- 
ruptcy; and  his  very  able n ting  himielf  is  fufikient  prima, 
fattf  evidence  0/  an  inteniipn  to  defraud  or  delay  his-  cre- 
ditors; but  ic  muit  be  a  voluntary  abknting  and  n^t  by 
means  of  an  arrell,  ]  SnU.  no:  1  Burr.  484:  z  Urn. 
809 :  Green  53. 

Sttfcriag  himfvlf  t6  ht  $vtlen%J,  An  outlawry  in  Ir^ 
Itxttd  does  not  make  one  a  bankrupt  ;  but  in  the  couniy 
palatine  at  Durham  it  does.  However  an  ou^Niury  c)oti» 
nyt  appear  to  bean  acTof  bankruptcy,  unJcfs  tt  he  furr- 
ed with  intent  to  defraud  creditors.  Com.  Dig.  lit.  Bar.A* 
rufti  Stout  1 24:  Btiiixg,  94:  CW.  23:  j  Ltv.  13, 

Titiding  bimMf  t*  prifcu.  is  to  be  intended  of  a  iclnn- 
tary  yielding  for  debt;  and  tfa  peifun  capable  of  paying, 
will  notwiihltanding*  from  fraudulent  motives,  volunta- 
rily go  to  prifon,  it  is  an  ait  of  bankruptcy,  ffitf.  9^  : 
O'ccV.  25  :  /7a.  tit*  Otitic  a' J  Bankrupt  Cz. 

miindj 


BANKRUPT 


in.  u 


ti'.ULigh  r.r  fravJtibHtfy  fiKutittg  !>.'t  gco.ii  to  fa  aitnriui 
9*J  j  ■■' litij'fii^  which  is  a  plain  and  dircft  endeavour  rodif- 
appoint  his  creditors  of  their  ferurity.  z  Ccrntt.  47H — 
The  attachment  here  meant,  and  whi;h  the  legilUture 
hid  in  view,  is  th.it  fori  of  attachment  oftly  b)  which 
I  :  .ire  commenced  ;  6s  in  f,WvA  ant]  other  places  where 
that  fpecies  of  procefs  is  ufed.  CV:ty».  4Z^* 

Mft&tHg  fifty  fi-xttttfltL-ttt  &}mtjH'.t-:t  pf  i>*J  tatldi  w  gOCtft,—- 
A  fraudulent  grant,  to  come  within  the  meaning  ol  the 
fr.- :  11  T(- „  muJt  be  by  lite!  \  therefore  a  fraudulent  fate  Of 
good*  not  by  deed,  is  no  act  of  bankruptcy  in  itfelf  j  bur 
being  a  ftheme  concerted  at  the  eve  of  bankruptcy,  to 
cheat  innocent  perfons,  in  order  to  fee u re  particular  cre- 
ditors, is  futb  a  fraud  as  fhall  tender  the  fale  void,  ^Bu>r. 

A  grant  or  conveyance  fraudulent  within  Stat.  13  Elx. 
r.  e.?  or  zy  iHhs,  e.  4,  Is  an  aft  of  bankruptcy.  Cwi> 
pig,  :  Gwfe. 

A  trader  before  he  becomes  a  bankrupt  may  prefer 
one  creditor  to  another  \  and  may  pay  him  his  debt 


may  make  him 
may  ailign  p 
creditor  to  the 
b:m.  is  a  frai 
aft  of  bankruj 
Whether  a 
quellion  of  la 
and  intents ; 
ties  may  he  fin 
ieder^cv  rotnj 


th  pofleilion  delivered,  cr 
but  a  preference  of  one 
g  by  tfWall  his  efFcfts  to 
ud  upon  the  whole  bankrupt  law,  and  an 

tranfaftion  be  fair  or  fraudulent,  is  of.en  a 
aw ;  1;  is  The  judgement  of  law  upon  fach 
bur  tran  fad  ions  valid  as  between  the  par- 
i  Ojdttlent  by  reafon  of  covin,  collufion,  or  con- 
jure third  perfons.  2  Btrrr.  827  :  1  B  err. +67, 
he  cafe  be  different,  if  rhe  afljgnment  is 
tnnify  a  furety ;  for  the  inconvenience  and 
ng  from  an  undue  preference  is  the  fame. 
78:  Dwgt.  2S2. 

didrjbuiicn  among  creditors  who  equally 
1  perfenat  credit  to  ihe  bankrupt,  is  anxi* 
oufly  provided  for,  ever  fince  t^c  act  zi  Jac.  1.  e.  19  ; 


give  i 


nkrupt  bi 


•d 


onveys  all  his  effrcb 
it  is  fraudulent 


i  be 


ail  a  bankrupt's 
die,  a*,  to  difable 
jfehold  needs,  is 


therefore 

to  truihe.j  :i  pty  nit  but  one  ere* 
and  an  aft  of  bankruptcy,  1  Burr 
Uut  though  a  conveyance  by  de* 
eurfts,  or  to  much  of  hi:-  flock  it 
ham  /rem  being  a  trader,  or  a.11  hi 
itfelf  an  aft  of  bankruptcy  j  a  conveyance  of  pa\t  is  very 
different ;  that  may  be  publkk.  fair  and  honelt,  As  a 
trader  may  fell,  fo  may  he  openly  transfer  many  kinds 
of  property  by  way  of  fecurhy.  What  alignment  of 
pare  will  or  will  not  be  fraudulent,  mufl  depend  en  (he 
pHriKu:Srcm,un1lr.;iK<:r  of  tJbe cafe ;  but ^ a^oTourable ex- 

mil  never  fufifcr  an  cvanonro  prevail  10  rake  a  tale  mi 
ofthe  general  rule,  which  U  fotiiential  tojultice,  1  BLitk. 
Rrp.  441  :  2  Black.  Rsp,  $62,  996  :  1  Starr,  477. 

An  alignment  by  deed  of  part  of  a  trader's  cffecly, 


j  .  4  ;:  4-4.  But  nxi  alignment  even  of "only part 
of  a  ti'ad'er'ft  effects,  to  3  ratr  creditor,  will  if  done  jo 
contemplation  of  bankruptcy  itfeif  become  the  very  aft. 
j  W  tfi  47  :  Cnw/>.  1:4. 

2f  airy  one°ue  prolcfted  es  the  kiug's  for?aUt>  it  docs  aot 


make  him  bankrupt.  Si/a.  21.  By  S'at.  7  Am,  c-  iz, 
§  5,  declaring  the  privilege  of  aijibailadcrs  and  their 
tr^in,  it  \i  exprcftty  enaftcrj,  That  no  mcr<ba:it,  or  other 
rrader  whatfoever,  the  defcripiion  of  any  0/  the 

iLitnti!-  ijgainJt  baukrupts,  ilndl  have  any  benefit  of  ihat 
iicf. 

firing  GfTtjitJ  fit  ifAt  t*nJ  AvV  /  wo  mirths  fo  priprt9 
The  ilatutc  does  not  make  the  mere  being  arreiled  an 
aft  of  bankruptcy.  The  moil  fnbltaatial  trader  u  liable 
to  be  arreftcd  ;  but  the  preemption  of  infolvcncy  oitfes 
from  hi*  lying  in  prifon  ttvo  months  without  being  able 
to  fret  bail    nor  wiil  this  prefu^nption  be  obuaied  by 

r   1   >ii-  'wi.ii. I  U  <l,  \r.\l  in  J.;r  rlf   f  a  r  y.i:  !c    \  >.. l: -.n  rji  rf 

from  one  cuttady  to  an 01  her.  Where  bail  is  reaiJy  put 
\\\y  ii-.e  Ua'Lkn:fi[v  v  only  relates  to  the  time  of  the  lurrcn- 
del  ;  but  when  it  is  only  formal  ball,  it  will  haie  rela- 
tion to  1  he  Jirtt  arreft.  1  Jwi-n  437:  fee  jo^j  :  Bull* 
N<  P.  38. 

e«/  gp/tj  r/«i  m  atrtftfa  tool,  »n^f.  The  acl 
clearly  intent  fu^h  an  eEcspe,  as  shews  ht  means  to  run 
away  and  thereby  to  defeat  his  creditors;  it  mult  be  aa 
efcape  a^ainll  the  will  of  the  lheriiT,  for  a  man  fri a] J  not 
be  made  a  criminal,  where  he  has  not  the  lead  criminal 
intention  to  difobey  any  law.  t  Burr.  44c 

It  is  not  an  aft  of  bankruptcy  for  a  banker  to  refufe 
payment,  if"  he  appears,  and  keeps  his  Jhop  open.  7  Mod* 
1  39  :  5.  C.  C.  42. 

An  aft  of  bankruptcy  if  once  plainly  Lomn ntttd,  can 
never  be  purged,  even  though  the  party  coniinucs  to 
carry  on  a  great  trade,  z  Term  Rip.  59.  Bat  if  the  aft 
was  doubtful,  then  ciri  utnllances  may  explain  the  intent 
of  the  aril  aft,  and  fhew  it  not  to  have  been  done  with  a 
view  to  defraud  creditors.  Uut  if  aAcr  a  plain  aft  of 
bankruptcy,  a  man  pays  off  and  compounds  with  ait  bis 
creditors  be  becomes  a  neiv  man.  1  Bittr.  4S4:  1 
i  ] 

Illi  The  Proceedings  on  a  commiAlon  of  bankrupt, 
depend  eniirdy  on  the  feveral  llatutes  ot  bankruptcy;  all 
wJiich  are  blended  together,  and  diverted  into  a  ccmcifc 
methodical  ordei"  in  z  Cvmnt.  4S0,  and  Jtcre  adopted  *vith 
additions* 

1,  There  mufl  be  a  petition  to  the  Luid  Cha^dhr  by 
one  creditor  10  the  amount  of  100/.  or  by  two  to  the 
amount  of  150/.  or  by  ihrec  or  more  to  i!*c  amount  of 
zoo/  1  which  debts  mult  be  proved  by  <\fLi*tztit.  {oV. 
5  Ceo.  1.  e.  30.)  Upon  which  he  grants  a  txmmffftu t& fttcji 
difcrect  perfons  as  to  film  Oiail  leem  good,  who  are  then 
Jliti.'d  conimiihotiers  of  bankrupt.  Si-  t^  /T/Vc.  c  j,  of 
thefc  commiflionrrs  there  are  fevcral  exlfttng  lifls.  w hie li 
take  the  tumm:mnus  pi  barkrur-tcy  in  turn.  The  peti- 
fiouf  applications.  muA  be  bound 
tier  lor  -icoi.  to  make  rhft 
paj  ty  amends  in  case  they  do  not  prove  him  a  b-inkropr. 
And  if,  on  the  other  hand,  they  receive  any  money  or  ef- 
fects from  the  bankrupt,  aa  a  tecompejat  for  fuing  ouL 
the  rommiiTion,  fo  as  to  receive  more  than  their  ratea- 
ble dividends  of  the  banks  upt's  eltare,  ihey  forfeit  nos 
only  what  they  fiuiil  hnve  lo  lecciceu,  but  their  whole 
debt,  'J'hele  jirciviiions  are  made,  as  well  to  fecure  per- 
fons in  good  credit  horn  being  damnified  by  m^liciuus 
petitions,  bs  to  pitvent  knavjlh  combinations  between 
the  creditor*  and  bankrupt  in  Older  toobtuiin  ihe  benefit 
of  a  ccrjunillion.    Wacn  Use  CdQttofEiflii  is  awarded  ami 

ilfued4 


doners,  to  prcven 
in  a  bond  to  the  1 
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tiTufd,  the  convmiflioners  are  to  m-ct  at  their  own  ex- 
ji?nce.  anJ  take  an  oath  for  the  due  execution  of  their 
cimmitlion.  <ir.J  to  lie  allowcJ  a  fum  not  exceeding  20>. 
pn  J'teoi,  carh,  ai  every  fitting.  AnJ  no  ccmmiiiion  of 
bankrupt  fbnll  abate,  or  he  void  by  the  tlrrnth  of  the 
bankrupt  (ubfet]u-nt  to  the  commifiion.  St.  i  J,ic.  i. 
r.  i;.  nor  upon  unv  demif?  of  the  crown.  Si.  $  <Sn.  2. 
e.  *,o  TH«  gr.inMr.j;  a  commifiion  of  bankruptcy  is  not 
diicn»tionary,  b:it  a  matter  of  right.  1  153. 

By  Stmt.  5  (Ire  2  c.  30.  $25,  the  petitioning  credi- 
tor  is  directed  r.t  hit  <nvn  cod?,  to  profecuc  the  com- 
miflinn  unrtl  nGigorcs  fliall  be  chofen  ;  which  colls  arc  to 
be  ascertained  by  the  commiflioner*;  at  the  meeting  for 
the  choice  of  afi"u;ncc> ;  cnJ  are  to  be  paid  by  the  nlBgneei 
to  the  petitioning  creditor  cut  of  the  firli  money  or  effects 
received  by  them,  ur.der  the  con* million  — But  thefe 
Cort«  maybe  taxed  by  a  Mailer  in  Chancery,  on  petition 
to  the  Lord  Ommtthr*  Cc*ke*s  R.  L.  c.  1 .  $  3. 

NouvitSibidin^  the  (lattice  5  Got.  2.  has  provided  a 
remecy  againil  inalicioully  filing  out  commiifions  of 
bankiupt,  set  it  is  he'd  not  to  take  away  the  common 
law  remedy  by  tin  action  for  damages,  but  that  the  party 
way  proceed  at  law  to  obtain  fuch  red  re  fs  for  the  injury 
be  has  fuftained,  as  a  jury  may  think  he  is  entitled  to. 
3  Burr.  1 4 1 8s :  1  Atk  1  14. 

Jf  more  than  two  of  the  com mifli oners  mould  die,  by 
which  means  thrre  would  not  be*  a  fuliictcnt  number  to 
execute  it,  or  if  the  comminion  Ihnuld  be  loll,  it  mud  be 
renewed;  uoo-i  which  renew;*!  only  half  the  fees  arc 
p-iJ.  and  the  commifiioncrs  under  the  renewed  com- 
rq \\ Bpa  proceed  from  that  llcp  which  was  left  incomplete 
by  the  former  &*ftr  fi.  L. 

The  conuniftoncrs  are  firft  to  receive  proof  of  the  per- 
fm'i  being  a  trader,  and  having  committed  fome  act  of 
bankruptcy;  and  then  to  declare  him  a  bankrupt,  if 
proved  fo:  *n  J  to  give  notice  thereof  in  the  G/rsr/A',  and 
at  the  fame  time  to  appoint  three  meetings.  At  one  of 
thefe  meetings,  an  election  mull  be  made  of  afiignees  or 
pcrfons  to  whom  the  bankrupt's  cllate  fliall  be  aliigncd, 
and  in  whom  it  fliall  be  veiled  for  the  benefit  of  the  ( rc- 
ditors ;  and  affignccs  are  to  be  chofen  by  the  major  part 
in  value  of  the  creditors  who  fliall  then  have  proved  their 
debts ;  and  one  creditor,  if  to  a  fulricirnt  amount  may 
chafe  himfclf  aflignre-,  but  afiignecs  may  be,  if  neceffiry. 
originally  appointed  by  the  commilfioners,  and  afterwards 
approved  or  rejected  by  the  creditor*.:  but  no  creditor 
fliall  be  admit. cd  to  vote  in  the  choice  of  aflignces, 
whofc  debt  on  the  balance  of  accounts  docs  not  amount 
to  10/.  And  at  the  third  meeting  at  farthcll,  whkh 
mull  be  on  the  forty  liconJ  day  after  the  aJvcrtifcmcnt 
in  the  Gmxette,  (itnlefs  the  time  be  enlarged  by  the  Lord 
Oj**rellor\  which  it  m2y  not  be  for  more  than  fifty  days, 
unleis  on  fpecial  circumllanccs  of  involuntary  dcLult  by 
the  bankrupt,  1  Atk.  222.)  the  bankrupt,  upon  noti.e 
alio  perfonally  ferved  upon  him,  or  lett  at  his  ufual  place 
of  abode,  mull  furrender  himfelf  perfonally  to  the  com- 
miflioners  ;  when  furrender  (if  voluntary;  protects  him 
from  all  arrefts  till  his  final  examination  is  pall:  and  he 
mull  ihen.elorth  in  all  refpetts  conform  to  the  directions 
of  the  (larutes  of  bankrup'cy  ;  or,  in  default  of  either 
furrender  or  conformit),  he  lhall  be  guilty  of  felon* 
without  benefit  of  clergy,  and  (hall  iutTcr  death,  and  his 
goods  and  cllate  lhall  ue  diltributed  among  his  creditors. 
Stat.  5  (•>*.  If.  c  30. 


Tn  cafe  the  bankrupt  abfeond*,  or  is  likely  to  run 
away,  l»ctween  the  time  of  the  1 01:1  million  itTurd,  and 
the  lad  day  of  furrender,  he  may  by  warrr-nt  from  any 
judge  or  joflicc  of  the  peace  be  apprehended  and  com- 
mittrj  to  the  countv  gaol,  in  crdcr to  be  forth-comirg  to 
the  com  mi  Hi  oners ;  who  r.rc  alfo  empowered  immediate- 
ly to  grant  a  warrant  for  Hzing  his  goods  and  papers. 
St.  c.  Ueu  2.  c.  50 :  and  fee  1  Atk.  240. 

When  the  bankrupt  appears,  the  commitfoncrs  are 
to  examine  bin,  touching  ?;1  matters  relating  to  his 
trade  and  cflVcls.  They  may  aifo  fummon  before  them, 
and  examine  the  bankrupt's  wife  ;  (St.  tt  rJac.  i.e.  19: 
fee  1  P.  H'm:.  610,  61 1  ;1  and  any  other  perfon  what- 
ever, as  tn  aU  matters  rcluing  to  the  bankrupt's  affairs, 
j  And  in  cafe  any  of  them  fiioald  refufe  to  anfwer,  or  /ball 
not  anfwer  fully,  to  any  lawful  tjucllion,  or  fliall  refufe 
to  fubfiribc  fuch  their  e<amination.  the  commiffioners 
may  commit  thrm  to  prifon  without  bail,  till  they  iub- 
mit  themfelvcs  and  make  and  fign  a  full  anfwer;  the 
coinmilfionrn  fjjecif)  ing  in  their  warrant  of  commitment 
the  qucllion  fo  refufed  to  be  r.nfwcrcd.  And  any  gaoler, 
permitting  fuch  prrfon  to  elcape,  or  go  out  x>f  prifon, 
Ihnll  forleir  ceo/,  to  the  creditors.  St.  5  Of.  2.  c.  30. 

The  bankrupt,  upon  this  examination,  is  bound  upon 
pain  of  death  to  nuke  a  full  dilcovcry  of  all  his  ellate 
and  c'ftcct*,  as  well  in  expectancy  as  pofTrflion.  and  how 
I  he  has  difjnfed  of  the  fame  ;  together  Math  all  books  and 
j  writings  relating  thereto:  and  is.  to  deliver  up  ail  in  his 
own  power  to  the  commifiottcrs;  (except  the  necefTary 
apparel  of  himfclf,  bsi  wife,  and  children;)  or,  in  cale 
he  conceals  or  cmhtiiz'cs  any  efffvls  to  the  am  juntof  20/. 
or  withholds  any  books  or  writings,  with  intent  to  de- 
fraud his  creditor;,  he  fliall  be  guilty  of  felony  without 
benefit  of  clergy  ;  and  his  goods  and  eflate  fhalj  be  di- 
vided among  his  creditors.  St.  5  Gr«.  2.  c.  30.  And 
ur.leli  it  lhall  appear,  that  his  inability  to  pay  his  debts 
arofe  from  fome  cafual  lofs,  he  may,  upon  conviction  by 
indictment  for  fuch  grofs  mifcondud  and  negligence,  be 
fct  upon  the  pillory  for  two  hour*,  and  htvc  one  of  his 
cars  nailed  to  the  lame  and  cut  off.  St.  21  rjnc.  i.e.  19. 

And  fo  c.ircful  b  the  law  to  avoid  any  fraud,  dilho- 
nelly  or  concealment,  on  the  part  of  the  bankrupt,  that 
an  agreement  by  the  friends  of  the  baqkrupt,  ro  pay  a 
fum  in  consideration  that  the  creditors  would  not  examine 
him  as  to  particular  points,  is  void.  Kcrot  v.  1V<illaett 
3  '    tn  Rc  f.  \y. 

After  the  ti  ;.e  aliowcj  10  the  bankrupt  for  fuch  dif- 
covery  is  expired,  any  other  perfon  voluntarily  difcovcr- 
ing  any  part  of  his  eflate,  before  unknown  to  the  aflignces, 
Qui]  be  entitled  to  fivt  tn  cet::.  out  of  the  effects  fo  dif- 
covered,  and  fuch  farther  reward  as  the  affignces  and 
commiflioner5  lhall  think  proper.  And  any  trullcc  wil- 
fully concealing  the  cllate  of  any  bankrupt,  after  the  ex- 
piration of  the  two  and  forty  days,  lhall  forfeit  too/, 
and  double  the  value  of  the  ellate  concealed,  to  the  cre- 
ditors. .S>.  5  Geo.  2.  c  30. 

Hitherto  every  thing  is  in  favour  of  the  creditors ;  and 
the  law  fecms  to  be  pretty  rigid  and  fevere  againfl  the 
bankrupt  ;  but,  in  cale  he  proves  honed,  it  nukes  him 
full  amends  for  all  this  rigor  and  Icvciity.  For  if  the 
bankrupt  hath  made  an  ingenuous  diftovcry,  (of  the 
truth  and  fufheiency  of  which  there  remains  no  realon  to 
doubt),  and  hath  conlormcd  in  all  points  to  the  direc- 
tions of  the  law ;  and,  if  in  conlcijucnce  thereof,  the 

creditors. 
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Creditor*,  Or  four  pirts  in  five  of  them  in  number  and  va- 
lue, (but  nine  of  them  creditors  for  lefs  than  zoL)  will 
fign  a  certificate  to  that  purport  ;  the  commifisoners  are 
then  eg  authenticate  fuch  certificate  under  their  hands  and 
feak,  and  to  tranfmit  it  to  the  Lord  Cbance&r,  and  he, 
or  two  of  the  judges  whom  he  (hall  appoint,  on  oath 
made  by  the  bankrupt  that  fudi  certificate  was  obtained 
without  fraud,  may  allow  the  fame;  or  difallow  it  upon 
canfe  (hewh  by  any  of  the  creditors  of  the  bankrupt. 
Stnt>  $  Gtv.  2.  r.  30. 

If  no  cmfe  be  ihewn  to  the  contrary,  the  certificate  is 
allowed  of  eourfc,  and  then  the  bankrupt  i*  entitled  ton 
detent  and  reafonable  allowance  out  of  his  effects  for  his 
future  foppnrc  and  maintenance,  and  to  put  him  in  a 
way  of  hone  ft  iuduftry.  This  allowance  is  alfo  in  pro- 
portion to  his  former  good  betmiour,  in  the  early  dis- 
covery of  the  decline  of  his. affairs,  and  thereby  giving 
his  creditors  a  larger  dividend.  For,  if  his  elfffts  will 
not  pay  one  hatf  of  his  deb:s,  or  ten  (killings  in  the  pound, 
he  is  left  to  the  difcretion  of  the  commiflioners  and  aflig- 
nees,  to  have  a  competent  fum  allowed  him,  not  exceed- 
ing three  per  cent,  but  if  they  pay  ten  (hillings  in  the 
pound,  he  is  to  be  allowed  yJVe/»*r  «.•//.  if  twelve  mil- 
ling* and  Ax-pence,  then  feven  mi  a  half  per  east,  and 
if  fifteen  (hilling*  in  the  pound,  then  the  bankrupt  fh  a  1 1 
be  allowed  tern  per  cent  provided,  that  fuch  allowance  do 
not  in  the  firftcafe  exceed  i&si.  in  the  fecond  250/.  and 
in  the  third  300/.  Si  5  Get.  t,  e.  30. 

Be  Sides  this  allowance,  he  has  alfo  an  indemnity  grant- 
ed him  of  being  tree  and  discharged  for  ever  from  all 
deb:s  owing  by  hitn  it  the  time  he  became  a  bankrupt ; 
even  rhou«h  judgment  {hall  have  been  obtained  aguinft 
him  and  he  lies  in  prilon  upon  execution  fur  Inch  debts. 
And  for  that  among  other  purpolcf,  all  prcu'edings  in 
coiiimillions  of  bankrupt  are,  0:1  petition,  to  be  entered 
of  record,  as  a  perpetual  bar  again  El  actions  10  be  com- 
menced on  this  account;  though  in  general*  the  produc- 
tion of  the  eertjfi  ate,  properly  allowed,  1h;ill  be  fulltcient 
evidence  of  all  prevLut  proceedings  St.  c,  Giv.  2*  c.  30. 

3Vfcbar&e  bif  fureties;  but  if  a  bankrupt  obtains  his  cer- 
tificate beiure  his  bjil  arc  fixed,  it  will  diJchsrge  tSirm  ; 
hu'.  if  not  till  aster  they  are  fixed,  they  will  remiin  liable 
notwitlifianding  tin*  certjiicnte,  U  -  it  Jias  no  relation 
bick  ;  ant]  till  altn#ed  it  is  nothing  And  if  the  credi- 
tor proves  his  debt,  with  intent  toobilru  rl  the  certificate, 
it  does  not  preclude  him  from  purfuirg  hii-  legal  rrm:- 
dtes  ;  and  even  if  he  had  received  his  dent,  or  part  e*t  it, 
under  the  comimfiL  n,  Ilill  he  might  proceed  10  fix  the 


However,  liic  bankrupt's  ccrtilicare,  obtained  after 
judgment  in  an  aft  ion  upon  a  bail-bond  again  it  the  bank- 
rupt ntmleif,  will  not  dif  charge  the  bail-bond,  although 
it  difch.;rged  the  original  aebi,  for  it  is  a  new  and  di~ 
ftinft  caule  of  action,   1  Burr.  436:   2  Sir  a.  1196; 

The  certificate  does  not  difdiarge  a  bankrupt  from  his 
own  exprefs  coltaic-ial  covenant,  wlmh  doe?  not  run 
with,  the  land.  4  litter ,  2^43. — Nor  from  a  coven  atM  to 
fay  rent.  4  Trim  Rp.  94* 

A  bankrupt  after  a  commiflion  of  bankruptcy  feed 
out,  may,  in  c  011  li  deration  of  a  debt  due  before  thebank- 


ruptcy,  and  for  which  the  cretli'nr  agrees  to  accept  no 
dividend  or  benefit,  under  th;  commiJa^n,  nuke  fucb 
creditor  a  fat  is  fact  ion,  in  part,  or  for  the  whole  of  his 
debt,  by  a  new  undertaking  or  agreement,  and  ii^'un/pft 
mil  ^ie  upon  fuch  new  promife  or  undertaking.  \  Jtk.  67, 

If  .1  bankrupt  hjshis  certificate*  and  anaclinn  be  brought 
againft  him  afterward*  for  a  debt  precedent  ta  the  com- 
miflion, he  may  plead  his  certificate,  or  ot'ierwife  he  is 
without  relief.  2  P'ern*  (.96,  697. 

The  Common  method  of  pleading  is,  generally,  that 
he  became  a  bankrupt  within  the  intent  and  meaning  of 
the  Itatutes  made  and  in  force  concerning  bankrupts, 
and  that  the  caufe  of  aftion  accrued  before  he  became  a 
bankrupt.  This  general  plea  is  given  by  Stat,  5  Get*  2. 
c.  $7). Jeff.  7. 

Though  a  creditor  of  a  bankrupt  under  zo/-  is  excluded 
from  affent  or  diilent  to  the  certificate,  yet  as  be  is  af- 
fected by  the  confequence  of  allowing  the  certificate,  he* 
hath  right  to  petition,  and  (hew  any  fraud  againft  allow- 
ing the  certificate.  7  Vtn.  Abe.  134.  pi.  18. 

No  allowance  or  indemnity  mall  be  given  to  a  bank- 
rupt, unlefs  his  certificate  be  figned  and  allowed  \  and 
ulfo  if  any  creditor  produes  a  fictitious  debt,  or  ii  in- 
duced by  money  or  notrs  t »  fign  hii  certificate,  and  the 
bankrupt  doe?  not  make  difcovery  of  it,  but  fullers  the 
fair  creditors  to  be  impoltrd  upon,  he  lofes  all  tide  to 
rhefc  advantages.  St.  24  Geo.  2.  e.  57.  fee  Dwtg.  216, 
6y$i  Neither  can  he  cl.tim  them,  if  he  bo  «iven  with, 
any  of  his  children  above  100/.  for  a  rurriage  portion, 
anfefs  he  hsd  at  that  time  l'u rncient  Kit  r»  pay  ^1  hii 
debts,  or  if  he  has  JoJl  at  any  one  time  5  /.  or  in  the 
whole  100/.  within  a  twelvemonth  before  Jis  became  a 
bankiup:,  by  any  m.'snnt'r  of  £*smin£  eit  wagering  what- 
fbever ;  or,  within  the  fame  time  has  lcj.fl  to  the  value  of 
100/.  by  ftock  jobbing, 
Aifo  to  prevent 


qnent  and 
fet  upon  fu 
million  of 


1  the  too  common  practice  of  fre» 
alent  or  carelefs  breaking,  a  mark  h 
have  been  i^ce  t!r?ir*.*d  by  a  com- 
upt,  or  \i.v;t  LiTiTi jjnun^L-Ll  *uf3i  thtir 
been  dctivettd  by  m  act  oi  \v,C.\  •■ 
j  Pcrfbns  who  have  been  once  cleared  by  atvV  of  theie 
methtids,  and  afttrwurds  becoitfe  b  1  krupis  ac^io,  nu- 
lefs  they  pay  full  ttr.  in  tise  pound,  are  only  thereby 
indemnified  as  to  the  confinement  of  their  (indie*  i  bur 
I  any  future  eJlace  they  (hail  ncqtnre  remains       le  to 
f  their  creditors,  excepting  tdeir  necefl'ary  oppart-1,  houte* 
hold  goods,  and  the  tonls  and  unpl+*ment'  ot  their  indt  s. 
St.  f  (j^ff,  z.  e,  30,    Hut  money  gained  by  his  trade,  or 
profelUt.il  f«r  ih-  a*.  >.:■.■:■.  thaintennitce  oi  bun  *M  and 
,  fan.iiy,  may  be  recovered  b)  dclidn  by  sn  ancemfieftted 
j  bankrupt.  CtvpfcitJfr't  v.  TehflfaftVt  C*i  8 

1.  By  the  Stat.  13  jCVs  t.  fr  Tive  omtiiiUi oners  (h3ll 
ban;  full  power  10  dilpofe  or'  all  ihe  banferupt^it  l.imte 
imd  tencmenrs,  which  he  h  id  in  his  own  rig'hi  at  the 
time  when  lie  becatse  a  bamfcni|>r(  r-r  v/hi.-h  Iba^l  detcend 
or  come  to  hifn  a  any  time  afterwards,  tvdj  re  \th  tieb  * 
are  fatifftid put agreed  lorj  [^nd  all  lands'and  ienfnifnti 
which  were  purchased  by  him  j<'tnr)y  with  Hu  wife  ^ir 
children  to  hh  oytti  ufei  (Or  (ul!i  inter  li  thiTein  Zi  he 
may  Juwfu.i*'  p.irt  vvith,j  or  purchnted  with  »nv  otter 
perl  on,  upt  n  fecret  trurt.  f,-.rhii  awn  ute;J  ur-draufe  libera 
ha  appraifed  to  tneir  ftttl  vaiueii  md  td  n  il  ths  ..lite, 
by  ttft9  htAx'zled  iintl  I/WW,  ordiviile  tJieet  proportion.. b.y 
among  lii?  creditors.    Urn  itacutc  e^refjly  mdttdtd 
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not  onh*  freehold,  btit  cuftomary  anil  copyhold  lands: 
.hi  J  the  lord  of  the  manor  is.  {hereby  bound  to  admit  the 
niHgnce,  {Set  Cro,  dr.  ;  t  /tti  96,)  but  did  nor  ex- 
tend to  cil&tfs  mil,  f.iriher  ihsn  ic  r  the  bankrupt's  life  ; 
nor  to  equities  of  redemption  on  a  mortgaged  e&ite, 
wherein  the  b*nkiupi  has  no  legal  intereJt,  bur  rnly  an 
ojuitjble  revcr^on.  Whereupon  the  flat ute  zi  'juc.  1. 
r,  1 9.  cuaO.it,  that  tlie  ccmmjtfioncr'i  tliall  be  im powered 
to  fell  or  eunvey,  by  deed  indented  and  inrolh-d,  any 
lauds  or  tenements  oT  ihe  bankrupt,  wherein  he  flial! 
be  feifed  cTian  cft&Ur>tfltl  in  potfciiion,  remainder  Or  rc- 
verfun,  urilcfi  the  remainder  or  reversion,  thereof  ilwll 
be  in  the  crown  ;  and  that  1  u •■  ri  file  lhall  he  good  again  ft 
all  fuch  Ufue  in  tail,  remainder- men  and  rcverfioi 
whom  the  bankrupt  hitnfeif  might  h  vc  barred  by  a 
common  recovery,  or  other  means  ;  and  tint  ati  equities 
of  redemption  upon  mortgaged  cftatcs,  fha)(  be  At  die  dif- 
pofal  of  the  commifiioners  ;  for  they  fhall  have  power  to 
redeem  the  fame*  as  the  bankrupt  himfelf  migiit  have 
done,  rmd  after  redemption  ro  fell  them*  jAnd  1  he  com- 
mi  hi  oners  may  fell  a  copyhold  entailed  by  euflom.  Stew, 
1*7:  Giiiittg.  14$.  And  alfo,  by  this  :.ni  :i  former  acl. 
t  jot*  i,  r,  ij,  all  fraudulent  conveyance  to  defeat  the 
intent  of  thde  llarutes  are  declared  void  ;  but  it  is  pro- 
vided t  th.it  m>  purJinfer  fwJt-Jkte,  for  a  good  or  valuable 
con  b  deration,  lhall  be  affected  by  tlw*.  baukrupt-ta*5. 
iitdcfs  the  com  million  be  fucd  forth  within  five  years  after 
iliv-  ..clol  bankruptcy  committed.  See  Cwkifj  B.  L.  c*  8.  ■ 

J I  there  be  two  joinr-irnants,  and  the  one  becomes 
bankrupt  and  dies,  Bilh-g'jwjl  U  oi  opinion  the  bank- 
rupt's part  fhail  be  fold,  and  that  there  fhaJl  be  no 
i  u  r  v  3  v  or  fh  1  p ;  becaufe  the  bankrupt's  moiety  is  br>und 
b>  rjjc  ftaiuics,  and  alia  the  bankrupt  hud  power  ro  fell 
the  fame  in  his  life-time,  and  might  depart  wish  It. 
And  by  Stat.  1  Joe.  r.  rc,  {Sec  anic  III.  1,)  The  Com* 
miiSoners  after  ihc  bankrupt's  death,  may  proceed  in 
execution,  in  and  upon  the  com  million,  for  and  concern* 
ing  the  offender's  lands,  tenements,  tsV.  in  fuch  I u> r  t 
Ai  if  t  ho  offender  had  been  living;  which  they  cannot 
*io»  if  the  Uirvivorfhip  ih  held  to  t;.k?  plare. 

J  f  the  bankrupt  be  a  joinr-icnant  in  tee,  for  lift-  or 
years,  ihe  commifftoners  may  fell  a  moiety.  So  if  he 
be  feifed  in  right  of  bis  wife,  they  may  fell  during  ihc 
coverture.  1  CW.  yjo. 

Ju  cafe  of  a  patron  becoming  bankrupt,  the  commif- 
fiou-.TS  may  icl\  ihc  ad  vow  fan  of  the  living  ;  but  if  the 
church  be  void  a:  the  time  of  the  falc,  the  vendee  lhall 
not  prefent  to  the  void  turn,  but  the  bankrupt  himfelf, 
becaufe  the  void  rtrrn  of  a  church  is  not  valuable.  1  Rttins 
iur/.  Z.<nc,  ^rd.  p.  tzc- 

The  commifiknerji  may  fell  offices  of  inheritance  and 
for  terms  of  year* ;  but  an  office  concerning  the  execu- 
tion of  jyfticu  (amJ  therefore  within  y  £c  b  lid>  6»  r.  it,) 
cannot  be  fold.  1  sfch.  zij.  But  a  place  that  doc-,  not 
concern  the  execution  oljuftite,  but  only  the  pohcfj  in.;y 
be  f.id,  1  Ark.  tio,  2 1  ^ 

if  a  mortgage  b  made  by  a  bankrupt,  tenant  in  tail} 
will  1  out  tufiVrbig  a  recovery,  the  aflignecs  mall  take  ad- 
vptittogsM  thU  defefr,  .md  hold  the  Jand  tle^r  of  the 
1  >n£»ge'  1  Wi$  27b* 

J  nr.  ^ommifioneis  may  afiign  a  poflibilky  of  right 
betOfigtog  to  the  bankrupt.  3  l\i¥nn.  ijz. 

\/hi-n  arugnccs  are  chifrn  under  a  com  minion,  alt  the 
tfta:c40tlerteci5of  |he  bankrupr.  whether  they  begooih  in 


aftual  jtMj^wt^rdebiJ,  conrratl*,  and  legates,  and  oth^r 
chofes  in  action,  are  vefled  in  them  by  utlign peril  ;  (but 
until  the  alignment  the  property  is  not  rianifcrred  out  uf 
the  bankrupt ;  j  ^udeiery  new  ^it]utfntuii  previous  to  the 
cervjficate  will  vtlt  in  Ute  afiigrtces  ;  bet  as  to  tuLuic  re-1 
eftutts>  there  muft  be  n  new  alJijininent  of  them.  1  Jrl: 
253  :  Billing,  116:  t  l*.  Wmi  3&e,  6. 

The  torn nti iTtontrt,  by  their  A-urant,  may  caufe  ar»y 
houfc  or  tenement  7  t*n  ^MwhtHfit  to  be  broke  open,  in 
order  to  etiirr  and  fcizc  ihc  hime.  See  2  S&fzo.  24.7. 

When  the  afjlgiiee»  ate  cliolen  or  approved  by  the 
■cp.  "iron-  the  co mini:!! oner*  itre  to  alugn  evrry  tnuip* 
over  to  them :  arid  the  propeity  of  every  part  of  ihe 
eftjie  is  thereby  a»  fully  veiled  11  them,  ai  it  was  in  the 
btuifantpt  himfelf,  and  i',wy  have  the  fame  remeiie*  to 
recover  it,  iz  'thJ.  3^4.* 

The  commttlioncrs  in  England  may  fell  the  b.^k 
rupt's  goods  in  Jftl#*d\  and,  (no^wiihUanding  zdltfani 
of  Lord  Man jiiLf  10  the  contrary,  Sse  Dwgf,  151. J  it 


feems  now  decided,  that,  by  the  aui foment  of  the  com-* 
mirfionerSr  rt/Vihc  bsnkrupt's  prO|>ert>  ,  tobtiker  ft  £xgtmi4 
a- <}&rwtt,  isconveytd  to  the  ole  of  his  creditois.  See 
Hwn  v.  Pitts ,  j.?'r>m  R<p.  18;.  an  J  Oy:L*i  £.  L. 


if  it  man  fends  bills  of  exchange,  or  configns  a 
c.vgo,  atid  the  perron  K>  whom  he  ii.L-in.  hoi  p;.id 

the  vaJoe  hsforCj  though  he  did  not  know  of  the  fencing 
them  at  thit  time,  the  fending  of  them  to  the  carrier, 
will  be  lufrrimt  to  prcient  the  aftignccs  from  Nikim* 
there  gso-ds  b;:di,  in  ^;:Jc  o^  an  intervening  act  of  b^tik- 
rupicy.  4  Bun  ,  2159. 

Uur  if  the  goods  were  fent,  in  contemplation  of  bank* 
ruptcy,  and  to  give  a  preference  to  a  former  creditor,  if 
theackof  bankruptcy  is  committed  before  the  cj editor 
receives  the  property,  and  a  Actus  to  it,  the  com  million* 
ersmayafcgn  it,  as  patt  of  the  bankrupt's  cftzQi,  and 
u  will  velt  in  the  afligntes,  4  Bun  ,  2235. 

Alt  quefttons  0/  preiftence  turn  upon  the  action  being 
complete,  before  an  aft  of  bankruptcy  committed,  for 
then  the  property  is  transferred  j  othcrkvifc  an  ad  of 
bankruptcy  intervening^  vcfts  the  property  m  the  hand* 
and  djfpofal  01"  the  law.  If  a  man  were  to  make  a  pay- 
ment,  but  the  evening  before  he  becomes  bankrupt,  in- 
dependent of  the  act  of  parliament,  and  in  a  cou/fe  of 
dealing  and  tsude,  it  would  be  good.  Where  an  &£t  it 
done,  that  U  fight  to  be  done,  and  the  tingte  motive  is 
not  to  give  an  unjuft  preference,  the  creditor  will  have 
a  preference.  Crtvp.  i2j. 

If  a  merchant  conJigns  goods  to  a  trader,  and  before 
their  arrivrd,  the  cont:gnee  becomes  bankrupt,  if  the 
merchant  can  prevent  the  good*  getting  into  the  bank- 
rupt's hands,  ihc  commilfioners*  nlTignnuni  wifl  not 
a/Teel  them,  z  f  \nu  305 :  l  Atk.  14^ :  Gr^,  i$(y. 

The  future  profits  arifing  from  a  &mirxpf*k  perlbnal 
labour  are  not  fnbjecl  to  the  alignment*  Gtifftodtiti  i* 

The  property  vefted  in  the  ahjgneei  is  the  whole  that 
the  bankrupt  had  in  himfclf,  at  the  time  he  commuted 
the  ftrli  nil  of  bankruptcy,  or  that  has  been  vefted  in 
him  fince,  before  hi>  debts  are  fatisfted .or  agreed  for; 
thcrclore  when  the  commUlion  is  awarded,  the  commir- 
fton,  and  the  property  of  the  aflignees,  flialj  have  a  re- 
lation, or  reference,  back  to  ihc  firft  and  original  act  of 
bankruptcy.  4  Bun.  32,    Infomuch  that  all  i**Jifa£joD« 
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upt  in. 


•  T  tVie  bankrupt,  are  from  that  time,  tbfohitdy  null  and 
void  j  cither  with  regard  to  the  alienation  of  his  pro- 
perry,  or  the  receipt  of  his  debt*,  from  fuch  as  are 
pj ivy  to  his  bankruptcy;  for  they  are  no  longer  his 
property,  or  his  debts,  but  thofe  of  the  future  aflignccs. 
Therefore  even  if  a  banker  pay  the  draft  of  a  trader 
keeping  cafh  with  him  after  knowledge  of  an  aft  of 
bankruptcy,  the  aflignees  may  recover  the  money, 
2  Trrm  Rep.  I  ■  J  '  3  AVo,  C,  R,  j  [3 :  irtrmu  v,  Hafiiey, 
and  See  z  TVat  R^.  ifi;,  And,  if  an  execution  be  fucd 
our,  but  not  ferved  and  executed  on  the  bankrupt's  cf- 
feels  till  after  the  aft  of  bankruptcy,  it  is  void  ai  again  11 
the  nfiignces.  But  the  king  is  not,  bound  by  thiv  hclkious 
relation,  tioria  within  the  (latutes  of  bankrupt  ;  1 
*6i :  If.  Jcttei  202  :  2  JAra.  4>>o  ;  for  if,  after  the  act 
of  bankruptcy  committed,  and  before  the  alignment  of 
hiserTcfls,  an  extent  iflucs  for  the  debt  of  the  crown,  the 
goods  are  bound  thereby.  Fn.  Afr,  ttt.  Credit*:  ami 
Banlrtifl  tO|:  Cooke* t  D.  I.  e.  14.  §  7, 

As  theft:  atls  of  bankruptcy  however  may  fame  times 
be  fecret  to  all  but  a  few,  and  it  would  be  prejudicial 
to  trade  to  carry  this  notion  to  it*s  utmoft  length,  it  is 
provided  by  Stat.  19 <&*»]!.,  jz,  ihac  no  money  paid 
by  a  bankrupt  to  a  hm&jtdt  or  real  creditor,  in  a  courie 
of  trade,  even  after  an  act  of  bankruptcy  done,  mall  be 
liable  to  be  refunded.  Nor  (by  Stat.  1  Jac,  i>  c.  15,) 
fhall  any  debtor  of  a  bankrupt  th.it  pays  him  his  debt, 
without  knowing  of  his  bankruptcy,  be  liable  to  account 
for  it  again.  The  intention  of  this  relative  power  being 
only  to  reach  fraudulent  t  ran  factions,  and  not  to  di  lire  ft 
the  fair  trader. 

Sale  of  goods  by  a  bankrupt  after  an  aft  of  banknote* 
is  not  merely  void,  the  contract  is  good  between  the  par- 
tics  ;  but  it  may  be  avoided  by  the  com mifli oners  or  af- 
fignces  at  pleafurc;  therefore  they  may  either  bring  t/c  vet 
for  the  goods,  as  fuppofing  the  contract  may  be  void,  or 
may  bring  debt  or  ajjitmpftt  for  the  value,  which  affirms 
the  contract.  3  Sail,  59*  //.  2  :  1  Tttm  Rep.  143  :  4  Term. 
Rep.  21 6,  7. 

And  fo  if  a  bankrupt  on  the  eve  of  bankruptcy, 
fraudulently  deliver  goods  to  a  creditor.  4  Tarn  Rep.  ait. 

The  atlignecs  may  purfue  any  legal  met  hod  of  recover- 
ing the  property  veiled  in  them,  by  their  own  authority  j 
but  cannot  commence  a  fuit  in  equitv,  nor  camp-on  J  any 
debts  owing  10  the  bankrupt,  nor  refer  any  matters  to 
arbitration,  without  the  content  of  the  creditors,  or  the 
major  part  of  them,  in  value,  at  a  meeting  to  be  held 
in  purfuanceof  notice  in  the  Gazette-  St.  5  Geo.  1L  e.  10, 
K  |i  :  See  I  JfJt.c/t,  107,110,253:  CwkSsB. L.  c*  14. 

When  they  have-  got  in  all  the  effects  they  can  rca- 
fonably  hope  for,  and  reduced  them  to  ready  money, 
the  aflignces  ronii,  after  4,  and  within  12  months  after 
the  com  mi  (lion  jjTued,  give  it  days  notice  to  the  creditor* 
of  3  meeting  for  a  dividend  or  dillribution  ;  at  which 
time  they  mult  produce  their  accounts,  and  verify  them 
upon  oath,  if  required  :  [and  under  £/.  5  11.  e.  30. 
\  6,  by  affidavit  if  living  in  the  country,  and  if  Quakers 
by  affirmation,]  And  then  the  commiflioners  mall  di- 
reft  a  dividend  to  be  made,  at  fo  much  in  the  pound, 
to  all  creditors  who  have  before  proved,  or  fhall  then 
prove  their  debts.  This  dividend  mull  be  made  equally, 
and  in  a  rateable  proportion,  to  all  the  creditors,  ac- 
cording to  the  quaintly  of  their  debts  ;  no  regard  being 
had  to  the  qiudity  of  them.    Mortgages  indeed,  for 
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which  the  creditor  ha?  a  rea?  fecuriiy  in  his  Own  han  Is, 
are  entirely  fafe,  for  the  com  mill  ion  of  bankrupt  reaches 
only  the  equity  of  redemption*  I'inek.  Rrp.  466  :  2  R*p* 
z$>  So  are  alfo  petfonal  debts,  where  the  creditor  ha« 
a  chattel  in  his  bands,  as  a  pledge  or  pawn  for  the  pay- 
ment, or  has  taken  the  debtor's  lands  or  goods  in  execu- 
tion. Hut,  otherwifc,  judgments,  and  recognizances, 
(both  which  arc  debts  of  record,  and  therefore  at  other 
times  have  a  priority,}  and  alio  bonds  and  obligation*  by 
deed  or  fpecial  intlr ntnirnt,  fwhUli  arc  called  dehu  by 
fprcialty,  and  are  ufually  the  next  in  order,)  thefe  are  all 
put  on  a  level  with  debts  by  mere  Ample  contract,  and 
all  paid  pari  pesj/it,  St.  21  Jae,  c.  to^  Nay,  fo  far ii  this 
matter  carried,  that*  by  the  cxprcft  provision  of  the 
St,  jGev,  t*Je.  31,  (See  $f.  j  Gee-  2.  c.  30.  \  22:  Gawp 
243.)  debt;  not  due  at  the  time  of  the  dividend  made, 
as  bonds  or  note*  of  hand  payable  at  a  future  day  terrain, 
mall  be  proved  and  paid  equally  with  the  reft,  allow- 
ing a  difcount  or  drawback,  in  proportion.  Ld.  Rajm, 
1 5  49  -  Sti  J.  949,  1  z  1 1  :  2  A  WffU,  396  ;  3  Wilf.  \ 7, 

And  infurances  and  obligations  upon  bottomry  fir 
refpc^s'enr.a,  6cs:J  fxAe  made  by  the  bankrupt,  thougk 
forfeited  after  the  com  mi  (lion  is  awarded,  IbaH  be  looked 
upon  in  the  fame  light  a*  debts  contracted  before  any 
art  of  bankruptcy.  St.  IQ  Geo,  2.  e.  jjf  alfo  annuity- 
bonds  though  not  foj  felted  at  the  time  of  the  luakruptc* 
Coup.  540.  but  fee  2  Bhc  R.  1  to.  And  Policies  of 
Infurances  for  Life.  Duu%t.  (id  edit.)  i6(t. 

Within  eighteen  months  after  the  comrnitTion  ifiueJ, 
a  fecond  and  rinal  dividend  (halt  be  made,  unlets  all  ths 
efrefts  were  exhauilcd  by  the  firfL  St.  5  G<  a.  e.  It 
is  the  duty  of  ^.ihgneet  to  make  a  diviicnJ  as  early  as 
poilible  afier  the  time  given  by  llatutc.  And  if  they 
neglect  to  do  fo,  and  keep  the  money  in  their  own  hands 
they  will  be  liable  to  pay  inccjcll  for  it.  1  dtk.  90  :  Cotie 
I  B.  I.  e,  7.  §  3. 

And  if  any  furpluj.  renuins  after  felling  hi?  eftaie^, 
I  and  paying  every  creditor  his  full  debt,  it  fhall  be  re- 
florcd  to  the  bankrupt.  Si,  1 3  /•"/.  g,  7,    This  is  a 
cafe  svhicli  fometimes  happens  to  men  in  trade,  who 
involuntarily,  or  at  leaft  ■nwarilr  commit  ach  of  bank- 
ruptcy, by  abfeonding  and  the  like,  while  their  cf- 
•  fects  are  more  than  fufheient  to  pay  their  creditors, 
i  And,   if  any  fufpicious  or   malevolent  creditor  wifl 
,  take  the  advantage  of  fuch  a£~ts,  and  fue  out  a  com- 
mtlTton,  the  bankrupt  hai  no  remedy,  but  muft  quietly 
]  fubmit  to  the  effects  of  his  own  imprudence,  except 
I  thaf,  upon  f^ti&faiftion  made  to  all  the  creditors,  the 
I  com  million  may  be  /Hperfedttl,    2  G-m.  Ca.  14^,  This 
■  cafe  may  alfo  happen,  when  a  knave  is  dclirous  of  de- 
frauding his  creditors,  and  is  compelled  by  a  com  mi  f- 
lion,  to  do  them  chat  jufticc.  which  otherwise  he  wanted 
to  evade.    And  therefore,  though  the  ufuai  rule  U,  ihit 
all  interclt  on  debu  carrying  interell  Jhali  ceaie  from  the 
;  time  of  jfluing  the  commtflion,  yet,  in  cafe  of  a  fur- 
plus  left  after  payment  of  every  debt,  fuch  interell  fhall 
aj>?iin  revive,  and  be  chargeable  on  the  bankrupt,  or  his 
reprpfematit  c>.  1  Atk.  244. 

The  Super f-ileas  is  a  writ  iffuing  under  the  great  Teal, 
j  to  fu  per  Cede  the  com  million,  and  this  writ  may  be  iflued 
j  at  the  difcretion  of  the  Lord  Chancellor,  when  the  cre- 
J  ditors  of  the  bankrupt  agree  to  luperfedc  the  comnuf- 
,  fion  j  or  becaufe  the  party  appears  not  to  have  been  a 
;  trader;  that  the  party  had  not  committed  an  aft  of 
%  bankruptcy 
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bankruptcy ;  that  the  commifiion  was  not  opened  till 
three  months  after  it  iflued  ;  cr  that  he  has  paid  all  his 
creditors.  I  All.  154:  iCb.i.  Ca.  19:  :  SA  Ca.Cba.  46; 

1  Atk.  135  :  t  Atk.  244:  Ex  pttrtr  Htrft,  I  All.  102. 
Though  the  ufual  courfe  is  for  the  Lord  Chancellor 

fo  order  a  feigned  iflue  to  try  the  bankruptcy  at  law, 
yet  if  it  appears  plainly  to  have  been  taken  out  fraudu- 
lently and  vexatioufly,  the  court  will  at  once  fupcrfede 
the  commifiion,  and  order  the  petitioning  creditor's  bond 
to  be  afligncd.  1  Ad.  128,  144,218. 

IV.  t.  The  acls  of  parliament  relating  to  bankrupts, 
being  made  for  the  relict  of  creditors,  none  but  a  cre- 
ditor could  at  any  time  have  taken  out  a  commifiion  ; 
and  now  he  mud  have  a  ttgfil  demand  10  the  amount 
fpecified  in  St.  5  Geo.t.  c.  30.  §  23.  But  a  debt  inequity 
will  in  no  circumflanccs  be  a  foundation  for  a  com  mi  f- 
^.fion ;  therefore  if  a  legal  demand  is  not  in  its  own  na- 
ture aflignable,  the  aflignee,  notwithdanding  hi .  equita- 
ble claim,  cannot  be  a  petitioning  creditor,  Forujl.  248  : 
Cb.  Ca.  191  :    Frtcm.  270:    1  Atk.  147  :    2  fez.  407  : 

2  S:,a.  899:  1  P.  Wmk  783. 

It  is  generally  undcrflood,  that  the  commifiion  mud 
ifiue  on  the  petition  of  fomc  creditor  capable  of  claiming 
relief  under  it  ;  and  therefore  that  if  the  debt  of  the  pe- 
titioning creditor  appears  to  have  been  contracted  fub- 
fequcnt  to  a  fecret  act  of  bankruptcy  committed  by  the 
trader,  no  commiiTion  ought  to  be  granted  upon  hispe- 
tition.  2  57r.  744,  6 :  1042  :  \  Atk.-j^. 

A  debt  at  law,  notwithdanding  the  flatutc  of  Limita- 
tions has  incurred,  will  fupport  a  commifiion  ;  for  the 
fiirute  does  not  extinguifh  the  debt,  but  the  remedy, 
and  the  lead  hint  will  revive  it.  2  Bhtl.  Rep.  703. 

I:  has  been  determined,  that  a  creditor,  by  notes 
bought  in  at  10  /.  in  the  pound,  was  a  creditor  for  the  full 
ium,  and  might  takeout  a  commifiion.  1  /'.  Wnt.  783. 

A  creditor,  before  the  party  entered  into  trade,  may  on 
account  of  fuch  debt,  fue  out  a  commifiion,  but  a  creditor 
for  a  debt  contracted  after  leaving  off  trade,  cannot. 
But  when  a  commifiion  is  fued  out,  thofe  creditors  who 
have  become  fech  fince  the  quitting  trade,  may  come  in 
and  marc  the  dividend  with  thofe  who  were  creditors 
before  or  during  the  trading,  provided  they  are  not  bar- 
red by  a  prior  ad  of  bankruptcy.  1  2  MoA.  1 59  :  Ld.  Raym. 
28-  :  1  SM.  41  I  :  Dougl.  282. 

Jf  a  creditor  has  his  debtor  in  execution,  he  cannot 
petition  for  a  commifiion  of  bankruptcy  ;  for  the  body  of 
ihe  debtor  being  in  execution,  is  a  fatisfaction  of  the 
debt,  in  point  of  law.  Therefore  where  a  commifiion 
had  iffued  on  the  petition  of  a  creditor  who  had  the 
bankrupt  in  execution,  it  was  upon  that  account  fupcr- 
feded.  3  WW/.  271:  tSirm*  6*f. 

Nor  has  the  petitioning  creditor  the  ordinary  election 
to  fue  the  bankrupt  at  law,  or  come  under  the  com- 
niifiion  as  other  creditors  have  ;  (Set  /*/?.  2.)  for  if 
he  was  to  elect  to  proceed  at  law,  the  commifiion  mud 
be  fuperfeded,  which  would  affect  thofe  creditors  who 
had  proved  debts  under  it.  1  Atk.  154. 

2.  Debts  may  be  proved  at  any  of  the  publick  meet- 
ings appointed  by  the  commiflioners ;  the  ufual  proof  is 
the  oath  of  the  creditor,  which  if  not  objected  to  by  the 
bankrupt  himfelf,  or  any  of  thofe  creditors,  is  generally 
efteemed  fuffkient ;  but  if  any  objection  is  raifed,  the 
demand  mud  be  further  fubiluntiatcd  by  evidence.  For 


though  the  creditor  mould  make  a  pofitive  oath  of  the 
debt,  the  commuTioncr?,  if  they  conceive  thcmfclves  to 
have  juft  grounds  to  doubt  its  fairnefs,  ought  to  admit 
it  only  as  a  claim  [  and  if  it  is  not  made  out  to  their  fa- 
tisfaction, it  may  be  rejected.  1  Atk.fi^  zzt. 

Upon  the  principle  of  equality  among  the  creditor! 
proving  under  the  commifiion,  the  privilege  of  debtors  to 
come  in  and  prove  their  debts  and  bankrupts  to  be  dis- 
charged therefrom,  is  co  extenftve  and  commenfuratc  ; 
therefore  a  man  (hall  not  prove  a  debt  and  proceed  in  an 
action  at  law,  at  the  fame  time.  However,  the  court 
will  not  abfolutcly  flop  him  from  bringing  an  action, 
but  put  him  to  his  election  ;  and  fhould  he  elect  to  pro- 
ceed at  law,  he  will  ftill  be  allowed  to  prove  his  debt, 
for  the  purpofe  of  afilniing  to,  or  difl'enting  from  the 
Certificate  ;  which  perruiiiion  is  abfolutcly  rcquilite,  to 
make  hii  remedy  at  law  of  any  avail,  for  Ihould  the 
bankrupt  procure  his  certificate,  he  will  be  thereby  dif- 
charged  from  that  action,  as  well  as  from  all  debts  con- 
traded  before  the  act  of  bankruptcy.  1  Atk.  83,  119, 
220  :  1  P.  U'kj.  562. 

If  the  creditor,  before  he  proves  his  debt,  proceeds  at 
law  againd  the  bankrupt,  he  cannot  be  obliged  to  make 
his  election  till  a  dividend  is  declared.  And  where  the 
creditor  has.  already  proceeded  at  law,  he  is  not  at  liberty 
to  come  in,  and  prove  his  debt  under  the  commifiion, 
without  relinquiming  his  proceedings  at  law  ;  unlefs  by 
order  from  the  great  feal,  for  the  purpofe  of  a/Ten  ring  to, 
or  diflcnting  from  the  certificate,  iee  1  Atk.  219:2  ffiack* 
Rep.  1317. 

Bat  the  modern  determinations,  fopported  by  feme  of 
earlier  date,  have  mod'y  put  the  creditor  to  his  election 
before  a  dividend,  provided  a  reafonablc  time  is  afford- 
ed the  creditor  to  inform  himfelf  of  the  bankrupt's  ariairs. 
Gtotr*i  li.  L.  c.  6.  §  2. 

The  being  chofen  aflignee,  will  not  prevent  the  credi- 
tor from  futng  the  bankrupt  a:  law,  if  he  has  not  proved 
his  debt ;  for  in  that  cafe  he  can  only  be  confulcrcd  j<  .1 
creditor  at  large  ;  and  even  if  he  has  proved  his  debt  and 
chofen  himfelt  aflignee,  he  may  dill  elect  to  proceed  at 
law,  and  be  difcharged  as  a  creditor  under  the  com- 
miilion. 1  At'-..  153,  221.  But  a  petitioning  creditor 
has  not  this  election  ;  fee  antt  \. 

A  debt  made  void  by  ftatute,  ought  not  to  be  per- 
mitted to  be  proved  $  as  a  debt  on  an  ufuiious  contract  ; 
and  though  the  rule  of  the  court  of  Chancery  is,  upon  a 
bill  to  be  relieved  againft  demands  of  ufi:rious  interefi, 
not  to  make  void  the  whole  debt,  but  to  make  the  party 
pay  what  is  really  due  ;  yet  in  a  commifiion  of  bankrupt-, 
cy,  the  afiignecs  have  a  right  to  infid  that  the  whole  is 
void,  as  an  ufurious  contract.  And  unlefs  the  afiiguccs 
and  creditors  fubmit  to  pay  what  is  really  due,  the  Lord 
Cbanullcr  has  not  power  to  order  it ;  and  applications  of 
this  nature  have  been  frequently  refulcd.  z  J'cz.  489: 
1  Atk.  125  :  fee  Dou^l.  716. 

If  the  bankrupt's  edatc  is  in  arrear  for  taxes,  the  col- 
lector, when  he  comes  to  prove  the  aebt,  mud  produce 
his  authority,  that  the  commifiioncrs  may  judge  of  the 
legality  of  it.  Corporations  ufually  have  a  clerk  or 
treafurer  who  is  the  pcrfon  to  prove  debts  due  to  them  ; 
he  mud  however  produce  his  appointment  under  feal  to 
the  commifiioncrs.  Every  fecurity  that  a  creditor  has  for 
his  debt,  mull  be  produced  at  the  time  of  his  proving, 
when  the  commifiioncrs  will  mark  them  as  having  been 

exhibited. 
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exhibited,  fn  the  fame  manner,  any  pr  rfon  afting  for 
another,  mult  produce  his  authority  to  the  com  mi  doners 
and  ihcy  will  mark  Them  a*  exhibits.  Cmkt*s  Jfmkr*pt 
Law.  One  inhabitant  of  a  pnriib  may  prove  for  hinifclf 
an  J  the  other  inhabitant,  t  A-i.  111:  and  fee  Cwfo't 
£1  I.  e.  4.  §  I. 

In  cafe;  of  debts  uncertain  in  point  of  liquidation,  as 
between  two  merchants  in  balancing  accounts,  the  mat- 
ter refts  upon  a  claim  to  a  fee  ruin  the  fum  that  was  due 
at  the  time  of  the  bankruptcy.  So  where  a  creditor  can- 
not after  lain  his  debt  with  certainty  ftlEdem  to  enable 
him  to  fwear  to  it,  or  is  not  able  in  other  refpec"ls  fatis- 
ffiilorily  to  fubflautiate  it  j  or  where  the  agent  of  a  cre- 
ditor cannot  produce  his  authority,  and  in  many  other 
cafes  where  there  appears  a  probable  foundation  of  a  de- 
mand, though  not  furficicntly  made  onr,  it  is  ufual  for 
the  cnmmjflioners  to  fulfer  a  cWm  t*  eatemi ;  but  that 
will  not  entitle  the  party  to  a  dividend,  which  he  cannot 
receive  without  completely  proving  his  debt.  If  a  claim 
is  not  fubftautiated  in  a  reasonable  time,  the  commiilion- 
ers  may  Jrrike  it  outj  and  they  general!)'  do  fo  before  a 
dividend  is  declared,  unlefs  fumcient  reafon  is  offered  to 
Them  for  prolonging  rhe  time  \  but  the  creditor  U  not- 
withstanding afterwards  at  liberty  to  prove  his  deb:,  and 
receive  hisr  fhare  npon  any  future  dividends.  However 
ia  fuch  cafes  where  there  has  not  been  grofs  ncglecl, 
the  OwxrtUr  will  make  an  order  that  fuch  creditor  Ihnll 
be  paid  his  proportion  of  the  nrtl  dividend  out  of  the 
money  in  the  afrgnees3  hands,  upon  condition  that  it 
does  noi  break  in  upon  any  farmer  dividend,  3  ff^lj:  27  1  j 
C#>h*t  B.  L. 

Aliens  as  well  as  denizens  may  come  in  as  creditors! 
for  alt  rtatutes  concerning  bankrupts  extend  to  aliens. 
Hvb,  aS-  :  fee  Stat.  21  Jac.  i.  e.  19. 

3*  The  dtftinflion  of  debts  payable  i»  futtffd  on  a  day 
certain,  and  debts  depending  upon  contingency,  has 
gii'en  rift?  to  frequent  qucfl ion": t  whether  the  bankrupt's 
wife  or  her  tru  frees  ibould  be  admitted  to  prove  the  I  urn 
{n tried  on  her  by  marriage-articles,  under  a,  comrniflion 
agiinft  her  hulband. 

Lord  IIard-toicAesQr\  a  petition  ex  parti  IFl/tchc/fer^  ( 1  Atk. 
117:  Dai',  5;;,)  itased  the  diminutions  of  the  feveral 
cafes.  The foji  head  of  cafes  is  where  a  bond  is  given 
by  a  hufband  to  pay  a  fum  of  money  in  his  life-time  to 
trullees,  to  be  laid  out  in  truft  for  himfclf  and  his  wife, 
or  children  ;  and  in  cafe  the  hitfband  furvives,  to  The  ufe 
of  himfetf  ;  if  in  this  cafe  the  hulband  becomes  a  bank- 
rupt this  being  a  debt  due  in  his  life-time,  and  before 
the  bankruptcy,  the  court  will  let  in  the  truftees  to  prove 
fuch  debt,  according  to  the  trulls. 

The  fecond  head  is,  where  a  perfon  gives  a  covenant 
io  pay  to  trullees  a  fum  of  money  for  the  benefit  of  the 
wife  or  children  after  his  death  ;  and  alfo  a  judgment  by 
way  of  collateral  fecurity  to  fuch  covenant,  and  after- 
wards becomes  bankrupt;  this  being  a  debt  at  law,  may 
be  proved  under  the  commiffion. 

The  third  is,  where  the  father  gives  a  bond  to  hit  in- 
isnded  fon-in-Jaw  on  the  marriage  of  his  daughter,  to 
pay  a  fum  of  money  after  his  death  and  intcreH  in  the 
mean  time,  on  particular  day*  and  timet;,  and  there  is  a 
breach  of  the  condition  of  the  bond,  and  the  father  be- 
comes bankrupt;  this  is  a  legal  debt  not  depending  on  a 
contingency,  and  therefore  may  be  proved. 


The  fourth  head  is,  where  a  mm  covenants  in  con  fi- 
de ration  of  a  marriage  portion  paid  him,  for  his  heirs, 
executors  and  administrators  to  pay  to  trullees  a  fum  of 
money  after  his  deceafe,  m  caft  bis  <mft  fttrvh-.: 
This  cafe  depending  on  a  contingency,  is  materially 
different  from  the  others  j  becaufe  in  thofe  there  was  a 
remedy  at  law  before  the  commifljon  iflued  j  and  it 
feems  now  to  be  fettled,  that  on  a  contingent  provision 
for  a  wife,  foe  cannot  be  admitted  as  a  creditor*  3  Witf. 
271  :  fee  2  P.  Wmt.  497:  zLd.  Raytn.  1546:  7  Vi*u  {z. 
pi.  7:  Dnv.  254,  524.2  I  Ati.  iij.  'mj,  120, — And  this 
though  it  be  particularly  conditioned  or  provided  that 
fuch  debt  fnall  be  proveable* — Ex  parte  Hiii  :  ex  part* 
Matthews  :  Cwte'j  B.  L. 

Cut  notwithstanding  the  general  rule  feems  to  be  thu* 
eftablifhed,  the  cafe  will  be  different,  if  the  aflignees  are 
obliged  to  come  into  equity  to  compel  the  performance 
of  a  trull;  for  then  as  they  require  equity,  they  Ihall  be 
obliged  to  do  equity,  and  fecure  the  fet  dement  to  the 
wife.  1  Atk.  114:  z  fern.  66z* 

4.  Contingent  iicl'ti  arc  faid  not  to  be  included  in  Ststi. 
7  (Skiff,  i,  r.  31.  becaufe  it  being  uncertain  whether  they 
will  ever  become  due  or  not,  it  is  impoffible  to  make 
fuch  abatement  of  5  /,  per  cent,  as  that  acl  dirctfs,  and 
therefore  they  cannot  be  wici-.m  jr.  And  this  dodrine 
has  been  conltantly  followed  and  admitted  as  appears  by 
the  cafes  allowed,  in  the  dtvifion  (3)  immediately  prece- 
ding ;  the  principle  therefore,  that  contingent  creditors 
cannot  be  admitted  to  prove  their  debts,  where  the  acl 
of  bankruptcy  is  prior  to  the  happening  of  the  contin- 
gency, is  clear  and  indifputable,  1  shL  1  iS.  But  many 
que  toons  have  arifcii  as  to  what  debts  mall  be  faid  to  be 
contingent  within  the  meaning  of  the  rule. 

One  having  only  a  caufe  of  action  cannot  come  in  and 
prove  it  as  a  debt ;  becaufe  the  damages  that  may  be 
given  are  conflicted  merely  as  contingent ;  even  in  cafe 
of  a  bond  of  indemnity,  where  the  condition  is  broken. 
3  Wtlf.  2701  2  Sfrd.  if 60,  And  this  though  the  fur*ty 
is  called  upon  and  liable  to  pay  the  debt,  if  it  is  not  ac- 
tually paid.  1  'Ttrnt  Rep.  599* 

So  if  a  lefTec  plows  up  meadow  ground,  for  xvhich  he 
is  bound  to  pay  the  iefTor  a  certain  fum  of  money  as  a 
penalty,  that  penalty  cannot  be  proved  as  a  debt  under 
the  commifiicn  ;  nor  it  a  man  be  bound  in  an  obligation, 
in  a  certain  i ism  to  perform  covenants,  and  the  obligor 
before  he  becomes  a  bankrupt,  breaks  thofe  covenant*, 
the  obligee  cannot  prove  this  as  a  debt*  If  a  bond  by  a 
principal  and  furety  has  not  been  forfeited,  before  the 
furety  became  bankrupt,  the  debt  cannot  be  proved  under 
his  commtfuon,  but  he  may  be  fucd  upon  it  notwith- 
Aanding  his  certificate.  Dang.  155:  3  Wiif.  370.  The 
bankruptcy  of  the  lefTec  is  no  bar  to  an  action  on  faiw- 
nant  (made  before  his  bankruptcy)  brought  againll  him 
for  rent  due  after  the  bankruptcy.  4  Term  Rrp.  94,  But 
when  judgment  is  obtained  in  any  action,  it  then  becomes 
fuch  a  debt  as  may  be  proved,  and  the  judgment,  when 
figned,  relates  to  the  verdict,.  It.  zBitici.  1317. 

Where  a  man  undertakes  to  pay  a  fum  of  money  for 
another,  his  undertaking  alone  will  not  create  a  debt  ca- 
pable of  being  proved  under  a  comlmifTton;  and  if  an  a& 
of  bankruptcy  intervenes  between  the  undertaking,  and 
the  actual  payment,  it  can  never  be  proved,  and  the  cre- 
ditor can  only  refort  to  the  bankrupt  per fonally.  Uut  if 
R  2  the 
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the  party  engaging  tn  pay  the  Jrbt  df  another*  U  taken 
in  execution  for  ttut  debt,  his  imprilbnrrjent  is  conlider- 
ed  its  a  payment  and  fiati:  faction  nf  t !ic  debt  fuftscsent  to 
jjlvc  him  .1  right  of  proving  under  the  commiftion.  Cwp. 

5:5:  3  tnij:  ,3. 

It  rhc  party  engaging  (o  fecurr  the  debt  or  another 
hi m fdf  becomes  bankrupt  before  that  debt  ii  payable  by 
the  principal,  the  creditor  cannot  prove  under  his  com- 
unflion*  Ceivp*  46c 

Where  a  man  becomes  bail  for  another,  it  is  confidtired 
a:  a  contingent  dr-bt.  And  if  t'ie  ti.nl  commit  an  act  of 
bankruptcy  before  the  judgment,  it  cannot  be  proved 
under  the  com  mi  (lion-  2  Stra.  1043:  3  Wilf.  262. 

5.  The  general  rule  at  to  common  aimvuiti  is,  that 
where  one  is  entitled  to  an  annuity  fr^ni  another,  which 
is  not  a  renc  charge  on  land,  or  on  a  fpecrlkk  part  of  the 
grantor's  eftate,  but  perfonal,  to  be  paid  by  him,  who 
afterwards  becomes  bankrupt,  it  is  ouly  a  generat  de- 
mand on  him  and  his  eftate  \  and  there  is  nothing  a  debt 
on  his  eftate  but  the  arrears  of  the  annuity  at  the  time  of 
the  bankruptcy,  unlrfs  the  penalty  ot  the  annuity 'bond 
has  become  forfeited  ;  for  otherwife  the  paymeats  accru- 
ing afttfW&rda  became  a  debt  after  the  bankruptc  y,  and 
cannot  be  proved.  Bar  where  there  hns  been  a  forfeiture 
prior  to  the  bankruptcy,  in  order  to  prevent  the  iiijufiicc 
of  admitting  the  creditor  only  to  prove  the  arrears,  and 
the  great  inconvenience  that  would  enfue  if  the  annuity 
ihould  be  received  from  time  to  time,  as  an  accruing 
debt  on  the  estate,  by  which  means  the  diviuon  of  the 
eftate  would  be  perpetual,  and  there  could  be  no  final 
dividend  during  the  annuitant's  lite,  the  court  of  Chatt- 
tcry  puts  it  in  another  fhape  of  fetting  a  value  on  the  an- 
nuity, beraufc  jr  was  only  a  general  perfonal  demand. 
And  in  fetting  this  value,  consideration  snuft  be  had  of 
the  time  the  annuitant  has  enjoyed  it.  %  rafts  490 :  1  jfiL 
a  5  :  :  2  Mfo;k.  u  07 . 

fn  cafe  of  an  afprntke  where  the  mailer  becomes 
b.u  r^rupr,  connniJuoners  recommend  it  to  the  creditors 
to  allow  him  a  grofs  fum  out  of  the  eJlatt  for  the  purpofe 
pf  binding  hisn  to  another  mailer  j  as  it  would  be  hard 
10  make  him  come  in  as  a  creditor  under  the  com- 
midion  ;  but  this  (hough  it  is  equitable  and  juft,  mull 
be  considered  as  an  indulgence,  and  not  a  right;  for  the 
court  can  only  order  him  to  be  admitted  as  a  creditor. 
t  Ati.  j  49,  261. 

n  I  though  It  be  not  ajJt^Hnlh  at  laiv,  may  be  prov- 
ed under  the  com  million  by  ihe  aulguee  \  but  the  a  dig  nor 
mud  join  in  she  deposition  that  he  hath  not  received  the 
debt  or  any  parr  thereof,  or  any  fecuriry  or  fatisfatfion 
for  the  fame.  Oc&t'i  Ji.  L, 

Jn  hslh  cf  exchange  and  prom! (Tory  notes,  there  it  a 
doable  contract  ;  the  ftrll  betiveen  the  principal  debtor 
and  creditor  ;  and  alfo  an  implied  contract,  that  the  prin- 
cipal debtor  will  indemnify  the  furety,  fo  that  if  the 
r  red  iter,  the  indorfec,  comes  upon  the  furety  the  in- 
uorfor,  the  in  dor  for  or  his  ajlignees  may  come  in  againft 
the  original  or  principal  debtor.  This  is  the  cafe  bc- 
t.vccn  principal  and  furety,  and  is  likewife  the  cafe  where 
an  indorfor  is  barely  a  furcry,  and  no  conftdcration  is 
p.-sd  bv  the  original  drawer,  j  Atk.  113, 

The  holder  of  a  bill  of  exchange  is  entitled  to  prove 
Fw  debt  under  the  com  million  again  it  the  draper,  ac- 
ceptor and  indorfor*  and  to  receive  a  dividend  from  each, 
*.jjfcn  his  whole  deb:,  provided  he  does  not  in  the  whole 


receive  more  than  20  n  in  th<  pound,  1  Jfk.  10*.  But 
in  this  cafe  if  the  creditor  has  actually  received  part  of 
his  debt  under  a  commiftion,  he  can  only  prove  the  re- 
mainder under  another.  Sec  2  P.  Wmi.  2>o,  407 ;  1  Aik. 
log,  1  2p  :  2  Ptss.  1 14,  c. 

Creditors  are  not  allowed  to  prove  inttrcji  on  notei  or 
bi!]s.  unlcfs  it  is  expreffed  in  the  body  of  thenu  But  the 
creditor  may  prove  the  full  fum  for  which  the  note* 
were  given,  not  ivith Han  ding  he  received  c/.  per  {c*t. 
difcount.  Cath  'i  B.  I,.:  1  Atk*  r  5  r  - 

A  ibsti  living  with  the  father  and  earning  money  for 
itfelf,  may,  if  the  father  receives  that  money,  be  admit- 
ted a  creditor  under  the  commiflion  againft  him.  a  fez. 
675. 

A  fa*Jl*rd  Laving  a  legal  right  to  dill  rain  goods  while 
they  remain  on  the  prvmiijei,  the  iftuing  a  com  million  of 
bankrupt  again  lit  he  tenant  and  ihemeifenger'spou*efIton 
of  the  tenant's  goods,  will  not  hinder  him  from  diitraining 
for  rent  \  for  it  is  not  fuch  a  mfledla  UgU  as  an  execu- 
tion ;  and  even  there  the  law  allows  the  landlord  a  yearV 
rent*  And  the  alignment  of  the  commiflioner*  of  the 
bankrupt's  eftate  and  effects  is  only  changing  the  pro- 
perty of  the  goods,  and  while  upon  the  prejeifles  they 
remain  liable  to  be  di drained.  1  Alk.  ioat  3,  4. 

And  as  a  creditor  after  proving  his  debt  may  eleel  to 
abide  by  fuch  proof,  or  relinquiih  it  and  proceed  at  law, 
fo  a  landlord  who  is  confidered  in  a  highter  degree  than 
a  common  creditor,  may  make  his  election  to  waive  his 
proof,in  his  ddbefs  for  rent.  Crth't  B.L, — But  particu- 
lar circumilances  may  deprive  the  landlord  of  this  right ; 
as  if  he  neglects  to  di  strain,  and  fufFers  the  goods  to  be 
fold  by  the  arfignecs.  1  AtJk,  104!  See  1  Bra.  C.  R*  417, 
And  a  landlord  may  diftrain  before  the  end  of  the  term 
by  cuftom,  as  in  Norfolk*  2  Term  Rap.  600.  A  provifoe 
in  a  leafe,  that  it  mall  be  void  in  cafe  of  the  bankruptcy 
of  the  lefTce  is  valid.  2  Tim  Rep.  133. 

If  an  tx&v&r  becomes  bankrupt,  as  he  a£fo  in  auttr 
draitt  his  bankruptcy  does  not  take  away  the  right  of 
executorship  ;  and  the  kgaucs  or  creditors  of  the  teElator 
cannot  prove  under  the  commilTton,  unle/s  the  bankrupt 
has  committed  a  ^E/^f^-^^-But  though  a  bankrupt 
executor  may  Aridity  be  the  proper  hand  to  receive  th" 
aflcts,  yet  if  his  affignees  have  received  any  of  the  pro- 
perty, the  Chancellor  may  appoint  a  receiver,  with  whom 
the  ailignees  ihalJ  account  j  1  Atk.  101  :  or  direct  the 
bankrupt  himfelf  to  be  admitted  a  creditor  for  what  he 
may  be  in  titled  to  as  executor,  and  order  the  dividend  to 
be  paid  into  the  Bank.  See  tWf';  B,  L.  c>  6,  %  3.  The 
effects  pouefled  by  a  bankrupt  as  executor,  a.e  not  liable 
to  the  aflignmentof  the  commiiuoners.  3  Burr.  1369. 

CommilEoners  after  a  man  becomes  a  bankrupt  com- 
pute intaeji  upon  debts  no  lower  than  the  date  of  the 
commiflion. — ►And  a  fpecialty  creditor  can  not  have  interest 
beyond  the  penalty  contained  in  his  fecurity  ;  but  a 
creditor  by  note  carrying  intercfl  may  receive  the  full 
amount.  1  Atk.  79,  So. 

If  a  bankrupt  is  a_/<r^r,  and  goods  arc  configned  to 
him  or  his  order,  which  come  to  his  polTeflion  }  though 
he  has  the  power  of  immediately  felling  them,  and  tak- 
ing the  money,  in  which  cafe  the  confignor  can  only 
come  as  a  general  creditor  upon  his  eUate,  yet  not- 
withttanding  the  legal  property  the  faelor  had  in,  and 
power  over  them,  If  they  remain  in  Jf-ede  in  his  hands 
they  mall  be  delivered  to  the  principal,  who  has  a  Men 

upon 
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upon  them  ai  his  own  property ;  and  the  bankrupt  only 
as  agent  and  truftee  for  him — And  even  where  the  factor 
had  fold  the  goods,  and  taken  notes  for  tliem,  it  has 
been  determined  that  the  original  owner  had  a  fpecifick 
lien  upon,  and  was  intitled  to  the  notes,  z  k'cx..  586: 
1  Atk.  232. 

0.  If  the  aflignees  milbehave  in  the  truft  repofed  in 
them,  they  may  be  removed  by  petition  to  the  Chancel- 
lor. So  if  an  aflignee  himfeif  becomes  bankrupt,  that 
will  be  a  fufficient  ground  for  his  removal.  3  Atk.  97  : 
7  f  in,  Abr.  77. — Or  if  the  commiflioncrs  act  improperly 
at  the  choice  of  aflignees.  When  an  aflignee  is  removed 
he  mull  join  with  the  old  aflignee,  and  the  commitfion- 
ers  in  making  an  3flignment  to  the  new  aflignee.  The 
common  practice,  where  only  one  aflignee  is  removed, 
is,  to  make  him  join  with  his  companion  in  afligning  to 
the  new  aflignee,  and  to  the  one  retained,  whereby  a 
man  is  made  to  convey  to  himlclf,  which  appears  ab- 
furd.  The  mod  fealible  plan  fecms  for  the  old  aflignees 
to  convey  to  a  third  pcrfon,  in  truft,  that  he  ihould  im- 
mediately re-convey  to  the  old  and  new  appointed 
aflignee.  See  Cooke's  B.  L. 

Aflignees  arc  in  the  nature  oftruftces,  and  where  they 
employ  an  agent  to  receive  or  pay  money,  and  he 
abufes  this  confidence,  an  aflignee  cannot  be  diftinguifh- 
ed  from  any  other  truftee,  who  if  his  agent  deceive  him, 
mull  anfwer  over  to  the  cefiui  que  trujis.  For  the  chief 
confideration  of  the  creditors  in  the  choice  of  aflignees 
is  certainly  the  ability  of  the  perfons,  that  they  may  be 
refponfible  fcr  the  fums  they  receive  from  the  bankrupt's 
eftate.  1  Atk.  88,  90. 

But  the  negligence  of  one  aflignee  fhall  not  hurt 
another  joint  aflignee,  where  he  is  not  at  all  privy  to 
any  private  and  perfonal  agreement  entered  into  by  his 
brother  aflignee.  Id.  ih* 

If  an  aflignee  becomes  a  bankrupt,  and  has  applied 
any  of  the  money  received  by  him  in  that  capacity,  to 
his  own  ufe,  the  commiflioners  are  to  be  contidercd  as 
fpecialty  creditors ;  becaufe  the  aflignees  executed  a 
counterpart  of  the  aflignment  to  them,  and  the  agree- 
ment being  under  hand  and  feal,  makes  it  in  the  nature 
of  a  fpecialty  debt,  and  therefore  they  may  come  upon 
his  real  eftate.  1  Atk.  89. 

7.  If  there  is  a  joint  commiflJon  againft  two  partners, 
they  mull  be  each  found  bankrupts  ;  and  though  one  of 
them  fhould  die,  the  commiflion  may  fiill  go  on  ;  but  if 
one  of  the  joint-traders  be  dead,  at  the  time  of  the  taking 
out  the  commiflion,  it  abates,  and  is  abfolutely  void. 
Ccokc's  B.  L. 

It  was  formerly  the  practice,  where  there  were  fcveral 
partners,  to  take  ou'.  fcparate  commiflions  againft  each, 
a?  well  as  a  joint-commiflion  ;  but  this  has  been  lince 
difcountenanced,  it  being  tho  common  courfe  of  the 
court  upon  petition,  to  make  an  order  for  the  feparate 
creditors  to  come  in  and  prove  their  debts  under  the  joint 
commiflion  ;  and  that  the  aflignees  Ihould  keep  diltina 
accounts  of  the  fcveral  etlatcs  ;  and  this  may  be  done, 
becaufe  the  aflignment  in  the  cafe  of  a  joint  commiflion 
is  of  the  whole  eftate.  but  on  the  other  hand,  where 
fcparate  commiflions  are  taken  out  againll  joint- traders 
it  feems  to  have  been  the  opinion  that  joint-creditors 
could  not  prove  their  debts  under  the  ieparatc  com  mi  f- 
flon,  except  for  the  purpofe  of  aflcnting  to,  or  difl'cnt- 
ing  from,  the  certificate  j  but  that  they  muft  proceed  to 


take  out  a  joint-commiflion.  Cocke's  B.  L  :  1  Atk.  138,98. 
But  it  feems  now  to  be  considered  that  a  joint-com- 
miflion cannot  legally  be  fupported  while  there  is  a  fe- 
parate one  fublirting;  becaufe  a  trader  having  been  de- 
clared a  bankrupt,  the  whole  of  his  property  is  afligned 
under  the  firft  commiflion,  and  till  he  obtains  his  cer- 
tificate he  is  incapable  of  trading  or  contracting  for  his 
own  benefit.  However  it  is  certain  that  in  practice  joint- 
commiflions  are  taken  out  after  the  parties  have  been 
declared  bankrupts  under  feparate  commiflions,  by  which 
means  great  cxpence  is  faved,  and  the  joint  effects  dif- 
pofed  to  better  advantage;  and  therefoie  in  a  fair  cafe 
and  where  it  can  be  made  appear  that  the  bankrupt', 
eftate  will  be  benefited  by  prolecuting  a  joint  commif- 
fion,  the  Lord  Chancellor,  to  make  it  valid,  will  fuper- 
fede  the  prior  fcparate  one.  CV.y.  824:  1  Atk.  25:: 
Cake's  B.  L.  e.  1  •  \  2. 

Joint  creditors  arc  entitled  to  a  dillribution  of  the  joint 
or  partneifhip  eftate,  without  the  fcparate  creditors  be- 
ing permitted  to  participate  with  them;  biK  notwithstand- 
ing feparate  creditors  are  not  entitled  to  fhare  the  di- 
vidend of  the  joint  property,  until  the  joint-creditors 
have  received  20/.  in  the  pound,  yet  they  are  upon 
petition,  let  in  to  prove  their  refpectivc  feparate  debts 
under  the  joint-commiflion,  paying  contribution  to  the 
charge  of  it;  and  as  the  joint  or  partnerfhip  efta:e  is  in 
the  rirfl  place  to  be  applied  to  pay  the  joint  or  partner- 
fhip debts,  fo  in  like  manner  the  fcparate  eftate  ihall  be 
in  the  firil  place  applied  to  pay  all  the  feparate  debt*. 
This  is  fettled  as  a  rule  of  convenience  ;  and  it  is  re- 
folvcd,  that  if  there  be  a  furplus  of  the  joint-eftate  be- 
lidcs  what  will  pay  the  joint-creditors,  the  fame  fhall  be 
allotted  in  due  proportions  to  the  leparate  eftate  of  each- 
partner,  and  applied  to  pay  the  feparate  creditors.  And 
on  the  other  hand  if  there  be  a  furplus  of  the  fcparate 
eftate,  beyond  what  will  fatisfy  the  feparate  creditors, 
it  fhall  go  to  fupply  any  deficiency  that  may  remain  as  to 
the  joint-creditors.  1  Atk.  68  :  2  k'un.  706  :  Dau.  373  : 
2  P.  Wmi.  501. 

Where  perfons  in  trade  [<••  ?-  A.B.  and  G.J  have 
been  connected  together  in  various  partnorfhips,  and  a 
joint-commiflion  taken  out  againft  them  ail,  an  order 
has  been  made  for  keeping  diftinct  accounts  of  tho 
different  partners,  as  well  as  of  the  feparate  eftate* 
of  each  partner.  But  when  there  have  been  various 
pattnerfhips  [c. A.  Sc  B.  and  A.  $s  C]  and  3  joint- 
commillion  is  taken  cut  againft  one  tim.  in  which  fome 
of  the  parties  were  not  engaged,  there  can  be  only 
the  common  order  for  keeping  the  di.lin't  accounts 
of  the  joint  and  feparate  eftate.    CmkJi  B.  L*  c.  6. 

On  a  joint-debt,  it  fcparate  commiflions  are  taken  out 
againft  the  joint-debtors,  the  creditor  may  prove  his 
whole  debt,  under  each  commiflion,  and  receive  a  di- 
vidend fo  as  he  does  not  obtain  more  than  20;.  in  the 
whole.  Cake's  B.  L. 

Where  there  is  a  joint  and  fcveral  creditor,  he  muft 
according  to  the  rule  of  the  court  now  firmly  cttabliflicd, 
make  his  election  whether  he  will  come  in  upon  the 
joint  or  the  feparate  eftate  ;  that  is,  which  he  will  come 
in  upon  in  prefenntt\  for  whicii-ever  he  may  elect,  he 
will  be  entitled  to  come  in  upon  the  furplus  of  the  other, 
if  there  fhould  be  any.  And  in  order  to  make  his  elec- 
tion, he  mutl  have  a  xcafonable  time  to  enquire  into  the 

ft  ate 
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ftate  of  the  different  funds,  but  he  U  not  intitlcd  to  de- 
fer fuch  election  until  a  dividend  be  declared.  Cwke's 
B.  hi  e.  6.  $  15, 

.An  a.'t  of  bankruptcy  by  one  partner,  is  to  ninny 
purpolcs  a  diffolution  of  ilie  partnership,  by  virtue  of 
tne  relation  in  the  Itatutes,  which  avoid;  ail  the  aft*  of 
n  bankrupt,  from  the  day  of  1  he  bankruptcy  ;  and  from 
the  nccetlity  of  the  thing,  all  his  properly  being  verted 
in  the  nflignec*  who  cannot  carry  on  a  trade.  But  after  a 
diilbtuiion  ol  p^.niicrtliip  by  agreement,  by  an  execution, 
or  by  a  bankruptcy,  the  partner  out  of  pofleflion  of  the 
partnership  cfi'ccU,  has  the  fame  Jirn,  on  any  new  goods 
brought  in  which  he  had  upon  the  old.  One  partner 
has  not,  after  a  diffolution,  a  right  to  change  the  pof- 
teilion,  or  to  make  an  actual  divifton  of  the  fpecirick 
cfie£ts  ;  for  one  partner  may  be  a  creditor  of  the  part- 
oerfbip  to  ten  times  the  value  of  all  the  efrecls.  The 
ether  partner  in  that  cal'c  can  only  have  a  right  to  an 
account  of  the  parmcrlhip,  and  to  the  balance  due  to 
him,  if  any,  00  that  account ;  and  no  perfon  deriving 
under  the  partner  can  be  in  a  better  condition  than  him- 
felf ;  his  eKccutor  ilands  in  the  very  fame  light.  So  the 
affignees  under  a  commifTon  of  bankruptcy  agninft  one 
pinner  mull  be  in  the  fame  ft3te.  They  can  only  be 
tenants  in  common  of  an  undivided  moiety,  fubjeft  to  all 
the  rights  of  the  other  partner,  4  £jut.  2176  :  Cnop.  ajS, 
47 1 :  li  At 446. 

If  a  partner  is  a  creditor  on  the  partnerfhip  account, 
he  call  hare  no  Satisfaction  but  out  of  the  furplus,  which 
mall  remain  after  the  joint-creditors  are  paid  ;  for  the 
joint-creditor*  rely  upon  the  ofttjifible  flatc  of  the  fund, 
and  give  credit  to  it  accordingly.  But  Lord  Hardwrth 
laid,  that  where  there  arc  joint  and  feparate  creditors, 
if  one  partner  lends  a  fum  of  money  to  the  partnerfhip, 
the  creditors  of  his  fepajatc  cflate  have  a  right  to  this  in 
the  tirft  place,  l  Atk.  287  ;  Fez  fun,  167. 

Hut  this  has  lince  been  determined  contrary,  as  where 
there  was  a  joint  com  million  again  It  two  partnrrs,  and 
a  fepirate  one  againft  one  of  them.  The  petuionerss  af- 
lignecs  under  the  feparare  com  mi  [lion,  petitioned  to  be 
admit:  ed  creditors  under  the  j  nine- com  million,  for  a  fum 
of  money  brought  by  their  bankrupt  into  the  partnership, 
beyond  his  (lure,  and  as  being  therefore  a  creditor  on  ihe 
partnerilup  for  that  fum  ;  but  refufed,  on  the  principle 
that  he  cannot  be  a  creditor  on  the  partnerlhip  in  com- 
petition with  the  joint  creditors.  C«>ke*s  It.  L.  e.  13. 

bo,  where  one  partner  has  taken  more  than  his  ih^re 
out  of  the  joint-fund,  the  joint- creditors,  as  the  rule 
feeois  to  be  now  fettled,  cannot  be  admitted  to  prove 
againlt  the  Separate  cftate  of  the  partner  who  drew  out 
the  money,  until  his  fepa rate  creditors  are  Satisfied,  un- 
leis  it  can  be  fhewn  that  the  partner  afted  fraudulently, 
with  a  view  to  benefit  his  feparate  creditors,  at  the  ex* 
pence  of  the  joint- creditors.  Cooke**  B*  L.  t>  13  :  See  tir. 
Partners. 

Ope  partner  may  be  a  creditor  of  another,  and  may,  if 
hecontinqesfolvent,  prove  his  debt  under  a  Separate  com- 
Hiifjon.  t  Atk*        :  zC.  R.  226:  Cwie*s  B,  Z»  r.  ij* 

If  rhere  be  two  partners,  and  one  of  them  becomes 
bankrupt,  and,  on  a  feparate  commifHon  being  fued  out 
again  ft;  him,  his  certificate  is  allowed  ■  this  does  not  only 
uncharge  the  bankrupt  of  what  he  owed  Separately,  but 
alio  of  what  he  owed  jointly,  and  on  the  partnerlhip  ac- 
count ;  becaufe  by  the  act  of  parliament,  the  bankrupt, 


upon  making  a  fall  difcovery,  and  obtaining  his  certifi- 
cate, is  to  be  difcharged  of  alt  debts.  3  /'.  ;  ... 

Where  two  partners  arc  bankrupts,  and  a  joint  com- 
million  is  laken  out  againlt  them,  if  they  obtain  an  al- 
lowance of  their  certificate,  this  will  bar  as  well  their  ie- 
parate  as  their  joint- creditors.  %  P.  IFms.  24. 

Before  the  Statute  10  Attn.  cap.  15,  if  there  were  two 
partners,  and  only  one  party  became  bankrupt,  and  t 
fcpai  ate  commLiian  was  taken  out  agr:inll  him;  there 
was  no  doubt  but  the  difcharge  of  that  bankrupt,  dif- 
charged him  from  all  debts  which  he  owed  in  his  joint 
as  well  as  private  capacity  ;  but  the  great  queUIon  wj>, 
whether,  by  fuch  difcharge  of  the  bankrupt,  the  partner 
of  the  bankrupt  fhould  likewise  be  difcharged  from  fuch 
debis  as  he  was  oilicbarged  of;  and  therefore  that  ilatuie 
has  enafted,  that  [he  partner  fhsJl  ftst  be  difcharged. 

V.  PiACTtCAL  Notes,  and  Fof.ms. 

The  Mrft  flep  to  be  taken  towards  procuring  a  Com- 
million  of  Bankruptcy,  is  for  the  creditor  to  make  an 
affidavit  of  his  debt  before  a  Malier  in  Chancery  ;  or  if 
he  refides  altogether  in  the  country,  before  a  Mailer  ex- 
traordinary there,  to  be  filed  in  the  Secretary  of  Bank- 
rupt$J  OJJice  in  Lmdsn,  and  exhibited  to  the  com  million - 
crs  at  their  firJl  meeting.-— The  following  is  the  form  of 
an  affidavit : 

A  B.  of,  Sec.  maieih  oath  that  John  Wilfon  f  Chelmf- 
*  ford,  in  the  ctunty  of  Eflfejc,  Jh}p-kc(per%  is  jufily  <md 
truly  Indebted  unto  him,  this  deponent,  and  :<>  1  bomai  Abel 
bis  furtaer^  h  tire  fum  of  too/,  and  upwards  ;  fur  goodi 
fiJd  and  deHutred  by  this  d<penintt  and  bis  faid  partner^  t* 
and  for  the  ufc  of  t&ejat'd  John  Wilfon  ;  and  this  dtptnmt 
further  Jait/jf  that  the  faid  John  WlUbn  is  become  a  bank- 
rupit  within  the  true  intent  and  meaning  of  fame  cr  vne  of  the 
fiatutes  mads,  and  new  in  force  eeKCCrning  bankrupts,  as  this 
deponent  hath  been  informed  and  believes. 

Swan  as  the  Pvblk  0$  t,  iht  \jf  day  if  September 
1734,  before  me  I'etcr  Holford. 

When  the  asfidavit  is  fworn,  it  is  carried  to  the  Se- 
cretary of  Uankrupib'  Office,  where  the  party  fuing  fur 
the  commilcion  enters  into  the  bond.  See  III.  1. 

The  clerk  of  the  bankrupts  fills  up  a  blank  petition 
in  the  name  of  the  pcrlcm  that  makes  the  affidavit ;  and 
annexes  the  affidavit  and  bond  to  the  petition,  when  he 
prefers  the  fame  to  the  Lord  Chancellor. 

TJiis  petition  is  anfwered  in  a  few  days,  and  the  pe- 
titioning creditor  hi  5  a  com  million  without  any  further 
trouble. 

A  Commksiqn  or  Eankrcpt. 

QEORGE  the  Third,  h  . $e  grac*  of  Goa\  of  G  eat 
Britain,  France  and  Ireland,  defender  of  the 

Faith,  &c,  to  o,-,r  tmfy  and  tven  hAwtdV^WlvAm  Bump- 
ilead,  Henry  Hunter,  Henry  Cowper,  Henry  RulTel, 
tffitirer,  and  Richard  Hargrove, gnirhmn^grrrrhig.  if  v  . 
,7:.  ,;re  :ut,-rr:rd  that  J  u  km  Wilibn,  f,  be.  :.fri»  and 
exerciptng  the  trade  ff  a  mtrehant  by  -way  ff  bargaining,  «. 
shti'igfi  bartirhtgi  and  ehe^izanee  ;  ftck.ng  hit  trad*  and 
hi'i'g,  by  buying  and  felling  ;  about  ■  finer,  did  btcmie 
bankrupt  within  the  fe  deral  fiatutes  made  agahtjl  bankt  ufii, 
to  the  intent  to  defraud  and  hinder  Thomas  A  bel,  <ft  Stt.  and 
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•tker  his  creditors  of  their  jufl  deb's  an  t  duties  to  th  m  due  and 
§ving  :  We,  m'tsuling  the  due  execution  at  well  of  tht  fatute 
touching  ordert  fr  bankrupts,  made  in  the  parliament  bigun 
and  bolden  at  We  llm  toiler,  the  id  dm)  of  April,  in  the 
thirteenth  year  cf  the  reign  of  Elizabctn,  late  queen  of  En- 
gland, made  ami  proviiUd  \  as  of  the  flat.  [&.C.  mentioning 
fa.':,  i  J  iC.  i  ;  21  |ac.  i  :  and  5  Geo.  2  :]  Upon  trad  of 
the  wifUm,  fidelity >,  diligence;  and  provident  eircumfpetlion, 
which  we  ha  ve  conceived  in  you,  da  by  tbrfe  prefents,  name, 
eflign,  appoint,  ton/!':  lute  and  ordain  you  out  facial  CommiA 
Jjoncrs  ;  Hereby  giving  full  power,  and  autforitv  unto  you, 
four  or  three  of  yea,  to  proceed  according  to  the  /aid jlatutcs, 
and  all  other  flatutei  in  force  concerning  bankrupts  ;  not  oidy 
concerning  the  faid  bankrupt,  bis  buly,  lands,  tenements, 
freehold  and  tujlomary,  goods,  debts,  and  all  otbo  things 
lvbat/orrer ;  but  alfo  concerning  all  other  perfsns,  who  by 
temcealmtnt,  claim  or  otberxcife,  do.  or  jball  offend,  touch- 
ing tlte  premiffes,  or  any  part  thereof,  contrary  to  dse  true 
intent  and  meaning  of  the  f aid  flat utes  \  And  to  do  and 
execute  all  and  every  thing  and  things  whatfocver,  as  well 
ft   a'td  /.'./.J/:.'.  7  and  parent    t  tht  faid  cre- 

ditors ;  as  towards  mad  for  all  otbo-  mtcnts  and  purpefes,  ac- 
cording to  t%e  ordinance,  and  prwifion  of  the  fame  flat  utes. 
Willing  and  commanding  you*  four  or  three  of  you,  to  proceed 
to  the  execution  and  accomj  lifhment  of  this  our  commifjion,  ac~ 
cording  to  the  true  intent  and  meaning  of  the  fame  ftatutes,  •with 
aH  diligence  and  cfj\:l.  Wknefs  ourflf  at  Wcllminrtcr, 
the       "day  of  >        in  the        •  year  if  our  reign. 

J.  Vorke. 

Having  got  the  commiiiion,  the  petitioning  creditor 
mud  employ  one  of  the  mcflcngcrs  to  fummon  a  meet- 
ing of  the  major  part  of  the  commilfioncrs  to  open  the 
(.•me ;  when  the  petitioning  creditor,  mull  come  pre- 
pared, to  prove  bi3  debt,  and  the  party  a  bankrupt, 
within  the  fiatutes. 

Oath  to  be  administered  by  the  Commiilioner*  to 
Witncfies,  upon  their  Examination. 

*y  OU  arc  here  produced,  as  witnefjes,  by  virtue  of  a  com- 
mjjSoti  tut  cf  the  hi^h  court  of  Chanceiy,  to  us,  and  others 
direth  d,  to  be  by  us  examined,  concerning  the  bankruptcy  of 
John  Wilfon,  <f,  &C.  h'erw  to  all  fuch  qucflims  and  intcr- 
itg  a  lories  as  Jball  be  afked  you,  by  virtue  of  this  com  miff  an  cf 
bankrupt,  concerning  the  faid  John  WUfon,  his  trade  or  pro* 
frfjim,  his  abfeonding,  and  other  ads  which  he  bath  done  or 
fufrtred,  by  vuhieb  he  may  be  dif  overed  to  be  a  bankrupt,  and 
alfo  concerning  bis  lands  and  tenements,  goods  and  chattels, 
dtbts  and  duties,  frauds  and  concealments,  and  other  matters 
and  things,  in  obedience  to  the  faid  commifjion,  and  purfuani  to 
the  ftvcral  fiatut-:*  made  concerning  bankrupts,  you,  and  every 
of  you  jball,  true  and  dired  aufwer  make,  and  fwear  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

So  help  you  God. 

All  the  depofition*  mull  be  figned  by  the  witnefles. 

If  the  party  is  a  Quaker,  then  in Head  of  fwear,  fay. 
")«( jball folemnly,fncerely,  and  truly,  declare,  and ajfiim." 

Immediately  upon  the  commifiioners*  declaring  tbc 
party  a  bankrupt,  they  ifTue  their  warrant  /or  feizure  of 
hio  effects  and  the  mcflenger  by  virtue  thereof  feizes  the 
ctfe&s,  and  continues  to  keep  pofftflion  'till  the  com- 
millioncn  have  executed  the  alignment. 


The  application  to  enlarge  the  time  fer  the  bankrupt 
furrundcr,  muft  be  by  petition  to  the  great  feal,  A* 
days  at  lead  before  the  laft  fj'ting  appointed  in  the 
Gazette  ;  this  petition  may  be  cither  in  the  name  of  the 
bankrupt,  or  of  his  aflignees. 

It  is  ufual  for  the  commiilioncrs  to  recommend,  and 
the  creditors  to  agree,  to  return  the  bankrupts  their 
rings,  monies,  &c.  particularly  the  jewels,  &c.  of  their 
wivef. 

If  the  bankrupt  happens  to  be  a  foreigner,  and  docs 
not  under  Hand  Englijb,  his  Englijb  examination  muft 
be  interpreted,  and  read  to  him  in  the  language  he  un- 
derftands,  by  a  peifon  vcrfrd  in  both  languages,  who 
mull  be  firlt  fworn  to  interpret  truly  ;  of  which  oath  and 
interpretation  there  muft  be  a  memorandum  made  and 
annexed  to  the  bankrupt's  examination. 

If  the  bankrupt  doei  not  Surrender  himfcif  to  thecom- 
miluoncrs  by  12  o'clock  at  night  of  the  Jail  day  given, 
the  meflengcr  warns  him  fo  to  do,  by  a  proclamation 
made  by  him  in  the  middle  of  Guildhall ;  the  commif- 
iioners continuing  fitting  till  that  time. 

Form  or  a  Bankrupt's  Certificate. 

To  the  Ri^ht  Honourable  the  Lord  High  Chancellor 
of  Great  Britain \ 

J.f/ E  Vtjbofk  names  ar.,1  feals  are  hereunto  fnbfcrtbcd  and  fet, 
being  the  major  part  of  the  commifjitiners,  named  and 
authorized  in  and  by  a  commifjion  of  bankruptcy,  a*xard<d  and 
iJ/Ud  againji  John  Thomas,  cf,  Sec.  {as  defcribed  in  tht 
commifjioii)  bearing  dale  at  Wi  Aminflcr,  the  )ith  day  tt\  iVc. 
dir&Jcd  to  William  Bumpftcad,  &c.  do  humbly  certify  to 
your  Lordjhip,  that  the  major  part  of  the  commiffitner s  by  the 
faid  commifjion  author ifd,  having  begun  to  put  the  faid  com- 
mifjion into  execution,  did  fml  that  the  faid  John  Them  as 
became  a  bankrupt,  fince  the  XOth  day  of  May,  1784,  and 
before  the  date,  and fniugfot  th  of  the  faid  camMitffat,  voitJtim 
the  true  intent  and  meaning  of  tht  jftatutes  made,  and  uov> 
in  force  concerning  bankrupts,  or  fome  of  them  ;  and  did 
thereupon  declare  and  adjudge  him  a  bankrupt  accordingly. 
And  we  f  urther  humbly  certify  to  your  Lordjhip,  that  the 
faid  John  ThomaJ  being  fo  declared  a  bankrupt,  the  ma- 
jor part  of  the  csmmijioners  by  the  faid  commifjion  authi- 
rifed,  purfuant  to  tht  direclions  of  the  att  of  parliament 
made  in  the  $tb  year  of  the  reign  of  bis  late  majefly  king 
Gcoge  II.  infilled  *  An  ail  to  prtvent  the  committing  of 
frauds  by  bankrupts,  did  caufe  due  notice  to  be  given  ar.d 
publijhed  in  the  London  Gazette  cf  fucb  commj/ion  bring 
ifjued,  and  of  the  times  and  places  of  thret  fci  erai  meetings 
of  the  faid  commiffsoners,  within-  42  days  next  after  fuch 
notice  {the  laft  cf  which  meetings,  was  appointed  to  be  on 
the  forty- fecond  day);  at  which  time  the  faid  John  Tho- 
mas ivas  required  to  furrender  himftlf  to  the  Ja.d  cornmif- 
foners  named  in  tbc  faid  commiffton,  or  the  ma'yt  t  ait  of  thrm, 
and  to  make  a  full  difelcfure  and  di/eo-uny  of  his  ijtaie 
and  ejfeSs  ;  and  the  creditors  of  the  faid  John  Thomas, 
*we>e  drjs  ed  to  come  prepared,  to  froze  tbenr  debts,  and 
to  affent  to  or  elifjent  from  the  making  this  cert  feate.  And 
<we  further  hnmbiy  certify  to  your  Lordjhip,  that  fuch  tl/ee 
fevered  meetings  of  the  major  part  of  the  ,onini'Jjiontrs  by  tht 
faid  cemmijjion  author  ifed,  wire  had  pnijttatu  to  fuch  notice  fo 
gi  ven  ami  pubhjbtd;  and  that  at  out  of  thofe  meetings  the 
jaid  John  Thomas  did  furrender  bitnftif to  the  major  part  of 
the  Cimm:Jjtontrs,  by  the  faid  com.mjjion  autho,  ijed,  and  did 
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Jf»n  and  fuhfetibt  fveh  Jurrinder,  and  did fuhmit  to  be  ex- 
'JHI  'it :  f'-'-m  //wr'  re  time  upon  oath,  by  and before  tht  major 
part  of  the  eommtjfotseri,  by  the  faid  eommtfton  authorifed  t 
fi.i  i\  ,ifl  t!>.'fgj  ti  conform  to  tht  federal  Jlatutes  made  and 

in  forts  (ancernixv  bankrupts  ;  and  pattitttlarly  to  the 
/aid  a,*?  made  in  the  yh  year  of  bis  late  n<ajej?y*t  *ei?n>  And 
■■    fori    -  bttnt&lj  ttrtiff  t<»  ys>ur  Lordjhip*  tbtt  at  the  Lift  of 

•  i  th  t     :  ,  t  h    •  id  John  Thomas  fin  Jhid  his 

rvami nation^  before  the  nsaioe  pari  of  the  faid  :om*niffioneri r 
bv  the  faid  cvtHmifJiwt  author  rfed,  aeeording  tz  the  directions  of 
the  faid  /ti/f  ntrt:fioftfd  adt  and  upon  fnch  his  e-X'aminatiotrt 
fkmtii  a  ?mH  d'fd  fm  e  and  Sjht/vtrj  of  Lit  rjiatt  mid  rjfefli\ 
aid  in  ail  things  conformed  himfttf  to  tht  fvrtal  flatutet  made 
a  id  in  fsnce  concerning  hanky upts,  find  pttrdeularh  ae* 
CJIIViftg  ta  the  direelhns  of  the  faid f'itstte  made  in  the  ^th 
year  f  his  /ate  mat,Jjly'>s  'tigti  ;  and  tht  ft  doth  not  appear  is 
nj  tiny  reafn  to  dmbt  of  the  vntb  of  fnch  diftovrry,  or  that 
the  fame  it  ttrt  a  full  dijctrx'ery  of  ail  tht  tfimti  and  tJfeUs 
of  tht  faid  John  Thomas.  And  ■•  fuu'u  humbly  tertify 
it  yow  Lot  djhip,  that  th--  ertditws  tvhvfe  names  or  marks 
art  fulfcribed  to  raft  certificate,  are  full  4.  pnrst  in  c  in 
number  and  value  of  the  erediiots  of  the  above-named  John 
Thonm,  t'Afo  d  e  creditor!  fhr  w,t  Ifs  than  ;o  I.  rrfpeflivcly, 
mid  t^bo  ha  ve  duly  piwed  their  Jtbts  undtr  the  faid  com- 
•••  ■■■>  l  find  th-tt  it  d'lth  affrat  :■<  u  b\  Jus  pr-f  by  af- 
fidavit in  Writing)  that  fueb  fevtral  fxbferibiag  creditor  sy 
tr  fomt  pnfhi  by  them  rfpeAively  dtdy  authorijed  there- 
unto, didf  before  our  Jigning  bere&f  jiys  this  t\rt>fia:t,  and 
t'ffi-'i  rhriy  tnaj'Vt  /■>  swr  fining  ;bt  jume,  tznd  to  the  faid 
John  Thomas  having  fueh  aJhsaemce  and  btntft-,  aj  by  the 
fetid  lafi  mentioned  ntf  are  alltmitd  to  bankrupt^  and  to 
the  faid  John  Thomas  bring  dtfehargfd  frvnt  his  debt/y 
in  fiurfuaaa  tf  the  fame  oft.  In  v^tincfs  ttbert^f  fax  have 
hereunto  fi  t  %ur  handi  and ftalsy  thtJ  »  day  of  —  1  in 
the  <     ■  year  of  the  Ttigtt  fiiC.  and  in  tht  yra<  tf  our  Lo/d 

We  the  eredittrs  of  the  afrnve-nxtned    Will  ram  Bumpdeadt 
John  Thomas t  tajqft  names,  or    Henry  Hunter, 

m  t;  ii  are  h,  :  e:.  nth  ■•  tit  bfer:/- rd,  do  Henry  ktiflci. 
hereby  tefiify  and  de  Aare  our  eon- 
fentT  that  the  jnatvr  part  tf  the 
(onmijfs'snersy  by  the  above-men- 
tioned eummifji'stt  authorifedt  may 
fign  and  ftai  the  cert i/teatt  above 
^jritttH\  and  that  the  faid  John 
Thoma*  wtat)  bavefuch  atfa-.vam  t 
and  benefit  as  are  g'i'rn  to  ba'^b' 
rupts  by  the  aft  of  parliament  made 
in  the  §th year  of  the  rrign  of  hit 
laSc  er.ti  'tefi  ;  king  GtorgC  U,  in  * 
ihuledy  *4  An  ail  tsr  prevent  she 
committing  <*f  framU  by  bank- 
rupts'" and  be  difcharged frim  i  ts 
dd  ti  in  purfuanee  if  the  fame  ekfl* 

(The  creditors  urnes)  q'j) 

The  mefTrngeri  have  printed  forma  of  cerdnratf?, 
fherefort  the  bell  way  is  10  gfi  a  hfank  from  them. 

If  any  pcrfbn-fign  the  bankrupts  certificate  by  virtue 
of  a  Inter  of  at:orney,  fuch  letter  of  attorney  mult  be 
left  at  the  bankiuptt*  ofHce. 

The  certificatCt  together  with  the  affidavit  of  feeing 
the  creditors  jig  n  it ,  an4  alfo  setter  J  of  attorney,  (if  any 


fuch  there  be)  muft  be  lodged  with  the  fccretlry  of 
bankrupts ;  who  will  thereupon  give  the  meticnger  an 
authority  to  the  printer  of  the  Gaxrtte*  to  infert  an  ad- 
vertifement  therein  fignifying  that  the  afting  comminlon- 
ers  have  certified  to  the  great  feal,  that  the  bankrupt 
hath  conformed*  and  that  the  certificate  will  be  allowed 
and  confirmed,  unlefs  caufefTicwn  to  the  contrary,  within 
twenty-one  days  from  the  date  of  the  faid  ruKertifemcnu 
If  no  caufe  is  fhewn  within  the  3 1  days,  again!!  the  al- 
lowance of  the  certificate,  the  Lord  Chancellor  will  allow 
the  fame,  by  the  following  fubfeription  on  the  faid  cer- 
tificate : 

u   17g4 

JJfHEREAS  the  ufal  twfies  hath  betn  given  in  the 

London  GaTette,  f  >  the  — . —  dttt'ff      >  'tetj% 

and  ntne  af  the  ereditors  of  the  abrre -named  John  Thorn  is 
hue  jhrion  any  can  ft  to  the  emtrary  :  I  do  allo'.i-  and  conf  /  nt 
this  eerttfsrate. 

Thualow,  C," 

Cejii  rF:c  %tc  for  a  Judge  or  Jufiice  of  Peace,  to  grant 
his  Warrant  for  apprehending  and  committinga Bank- 
rupt* 

In  the  Matter  of  John  Thomai,  a  Bankrupt, 

E  ntho  fe  names  at  t  hereunto  fubferihedt  and  feats  Jet, 
f/v  hereby  eettifyy  that  a  co-mmiffion  of  bankrupt^  under 
the  great  ft-al  of  Great  Britain,  grounded  upon  the  jeveral 
jlatutrs  made  and  rtozv  in  foret  coneerning  banhupts,  bear- 
ing date  at  Weftminiler,  the  da\  of  June,  infiant, 

hath  hern  awarded  and  tfjitrd  .tgnin/f  John  Thomas,  of  ice* 
and  Jirefled  to  William  Bump  [lead,  £fe.  thereby  giving 
fail  povser  and  authority  to  4  vr  3  of  thtm  to  execute  the 
fame.  And'^t  do  further  certify,  that  ?«,  bring  the  ma  far 
part  of  the  eommijfsonerj,  by  ehc  faid  eommtjftv*  ntithsrifed, 
have  proceeded  in  the  execution  tf  the  faid  eemmifjiont  and 
hat/4  Jound  upon  the  due  €xo*n*mtim  f  -^itnrjftty  and  other 
govti  pro-*/  Uf-cn  oath  before  u\  had  and  taien,  that  the  fold 
John  Thomas,  before  the  date,  and  fuing  forth  of  the  faid 
eommifi<yny  hecame  bankrupt  to  all  intents  and  pwrpfet  m'tth- 
in  tht  (cmpaf,  true  intent^  and  meaning  of  the  fetter  at  fa- 
rvtes  made  and  now  in  foret  eoneerning  bankrupt,,  or  vA th- 
in fame  or  one  cf  them,  before  the  date  and  fuing  forth  of 
the  faid  cs:.mmijji<in*  Given  under  our  hands  and  fa) s  at 
Scarl's  C'iffee  heufe,  Lincoln's  Inn,  in  tin  county  of  Mid- 
dle fext  this  day  of  June)  in  the  year  rf  our  Lord  if  , 

Witneft  John  Knight.         William  tiumpftead  {L,Sr) 
Henry  Hunter  {£..$, } 
Henry  Riiflel  {L.S.) 

The  execution  of  this  certificate  muft  be  proved  by 
the  fubferibing  witnefs  before  the  judge  or  jolticc,  pre- 
vious to  Ms  granting  his  warrant. 

It  is  ufual  for  the  affignees  to  give  notice  of  the  time 
and  place  they  intend  to  pay  the  dividend*  j  if  by  the 
aftignces,  the  Solicitor  ligns  an  authority  for  that  pur* 
pofr,  to  the  following  ehWt,  ttkc, 

<L  Gentlemen t 

Pleafr  to  pay  Mary  Com  be »  the  fum  of 
— *  being  her  divaiiTid  of — JhiUiiigs  in  the  pound  on  her 

debt  of-  prwed  urnier  the  c&mmfficn  f  hanhupt  againji 

Francis  Gibbons,  of,  fee 

T'jur*^  &e.    John  KnigKt,   t^th  July  1780. 
To  Mejfi-i,  Partridge  and  Dennis. ,/W  ba-Jr*pfs  ajftg  iect.** 


The 


The  afligneej,  upon  receiving  this  authority;  pay  i lie  . 
creditor,  and  ufce  a  receipt  in  a  book  to  the  following 
purport,  j  fa 

t;  ;7  ,r-'-A/  this  t/ty  if.  \'s\w  r-jSo,  5/?  JJI^rx. 

Partridge  Dennis  *$&x€i  of  tit*  ,>'•'■■■'■  atil  tfe&s  of 
Fraud*  Gibbons,  3^  &c.  bankrupt*  thefuM .  jft—.  ■  Afrgg- 
«  dividend  *f  Jhii'ttt^s  in  the  pvtnd^  on  my  debt  of 

Mary  Cow brs.*' 

£  £  O  R  G     r  :    77- J,  Giw*  0/  G*/,  */*  Great 

Britain,  Fr»nce  and  Ireland,  ftngi  defender  of  the  J 
fl'-J  y&  forth  1  To  our  trufty  and^t&ll-bflaned  Wil- 
liam Butnptlead,  Henry  Hunter,  Henry  Ruflel,  Henry 
Cowper,  rfquires,  mad  Richard  Hargrove,  gentleman** 
greeting:  tff&erew  jtf^qg  informed  that  John  Thomas, 
^1  Arc.  and  etftreijtng  fhs  tratte  of  mctchimdixe*  by 

Hbtsp if  bar  gaining*  exchange,  hat rn -Is: g*  ch^jifance^ft'ekingbis 
ft nde of  At? ;ng by laying and jitting,  did became banirnpt  with- 
in tht r  fu  rai  jiajtttes  made  aguifjl  hunks  upts,  to  the  in- 
tertt  to  defraud  and  binder  Charles  Jones,  y,  &c,  andotlsers* 
his  creditors*  of  their  }u$  dtbts  ami  duties*  to  the/it  due  and  | 
wvt.tg-,  and  <we*  minding  the  due  exeiJthn  of  the  fcwral  1 
jlaistiei  made  agitinjr  bankrupts*  did*  ly  our  commtffion*  uw~  I 
gnat  jtai  cf  Great  Britain,  hearing  date  at  Welt- 

iniriJtcr,  the  — -  day  if  •  m  the   ytxr  if  our 

rtign,  name*  ajfign*  appoint,  cUiflitHie*  and  cr.tr. ;n  you  iur 
f pedal  eommijfvnets*  thereby  gtvin%*  &c.  (hrre  recite  the 
original  com  mi  Gion  to,  ^diligent*  and  effe&i*  then  add)  I 
Ntna  ftrajhticb  as  the  /aid  John  Thomas,  the  bankrupt* 
by  his  hs.mitlr  petition,  exhibited  to  ortr  Lord  High  Cbart- 
ttjiir  of  Great  Britain,  for  the  reafms  therein  contained* 
frvj.ed  tfjtu '  tits  fttid  eowtdjion  might  be  fuptrfeded*  njubtrr- 
unto  <&t  graeioujly  inclining*  do.  by  theft  pn/rttts*  mil  and 
tmtrscatd  you,  and  every  cf  you*  to  pay  and  furceaf  all 
f  urther  proceedings  upon  the  fold  commiJjDn*  and  that  yw 
/apt  >fde  the  fvne  aceordtngly,  as  our  fpceial  trujl  is  in  you 

repoftd.    Wimtfs  owfiwj  at  Weft  m  in  lie  r,  the   day 

Of        ■■  in  thi-  Jtar  vf  our  rfi .  H, 

J.  Yorke. 

Wh^n  this  writ  is  obtained,  the  commitfioners  mult 
be  fcrvtd  thcrcwiTh,  by  delivering  to  eadi  of  them  a 
ce>py,  and  at  the  feme  time  mewing  ihcm  refpedlively, 
the  original  ivric  onder  feal.  and  thtn  the  proceedings 
are  at  an  end  ;  but  it  is  ufiul  ro  give  noike  thereof  in 
tbc  Gittieiie* 

BANKS,  See  tit.  Sea  Banks* 

B  A  N  L  K  {J( i  A ,  V  ide  Banmm. 

EANNIMUS,  The  form  ct  an  CYp?ilfion  of  any  mem- 
brr  from  the  LTr:i>.crfity  Q$ Oxford,  by  aftixinR  the  lent  1 
in  mine  public  places,  as  a  denunciation  or  promulgation 
of  it.    And  the  word  hawing  i(  taken  far  an  exclamation 
againft,  or  ciirftng  of  another. 

•  BANNITUS,  or  Baimi&xs.]  An  outlaw,  or  baniftied 
man.  /'at.  Ed,  2. 

uANNLM  w!  RANLEL-GA,  The  utmoft  bounds 
of  a  manor,  or  town  ;  fo  ufed  ^7  Hm.  3  :  Ro!.  44,  &e. 
Bjmfatga  dt  Anmdd  is  taken  for  all  that  is  comprehended 
within  the  limits  or  lands  adjoining,  and  fa  belonging 
jo  the  cafile  or  town.  Seld.  Hjfi.  o£  Ty/htst  p>  75, 

BAR,  See  Barr. 
Vol.  J, 


B  ARATRY,  See  Ul\c  fnfira  tee. 

BARBERS,  Were  in  corporate^  with  the  f>*zr*>is  nf 
Lvndsni  but  not  n  pradile  furgery,  except  drawing  of 
teet^  32//.  8.  t*4a;  but  Unrated  by  i&  Ce\T, 
e.  1 5  :  See  Surgeon* 

BAREJCAN,  latbhantimJ]  A  watch  lower,  or  bul- 
wark. 

B  A R  E TC A N A G     harbicatwgiutn. ]  Money  given  for 
the  mauite:iancc  of  a  ha-bi-ttn*  or  watch-tower;  or  a 
tribute  Towards  i  he  repairing  or  bulldinga  bulwark, 
17  Ed.  3:  Monafkon*  tow.  I.  p„  976, 

BARCA,  A  barque:  GlofT.  Sax.  jElfrieiy  a  flot-fliip. 

BARCARIUM,  ba, carta.]  A  fheqp'cote,  and  fomc^ 
times  ufed  for  a  (neep-waJk.  WS1;  ds  Plant.  Ed.  3  -  Ste 
Bercariti.  - 

U   kGAINT  AND  S\LE.  Is  an  inlrniment  whereby  /' 
the  property  (if  lands  and  tenements  b  file  i  nluable  con-  - 
^deration  granted  and  transferred  from  one  perfcm  to 
another  :  it  is  called  a  real  contract,  upon  a  valuable  con- 
sideration, for  patting  of  land*,  te neme  11  ts  and  heredita- 
ment*) by  deed  indented  and  inrallcd*  2  fif.6ji. 

Siact  the  introduction  of  ufes  and  trulls,  and  the  Stif. 
21  II.  x.  r.  io,  for  tr..nsJ"(  11  ;,,{t  i he  pc-Hlilion  to  the  ju-, 
the  neccfiiry  of  livery  of  feifio  for  patting  a  freeholtl 
in  corporeal  hereditaments,  hat  hoen  atmolt  wholly  fu- 
perlcded ;  and  in  conft  quence  of  it,  the  conveyance  ty 
fVtlnien!  is  now  very  little  in  ufc*  Before  the  fiatutc  of 
CJfeSt  eeutfahUcftalts  of  freehold  might  becreated  through 
the  mediutn  of  truiis,  without  livery  ;  and  by  the  opera- 
tion of  the  Jtatute,  legal  eltates  of  freehold  may  now  be 
created  in  the  fame  way.  They  who  framed  the  JUtute 
of  Ufes,  evidently  forefaw,  that  it  would  render  livery 
unncccfl'ary  to  The  paffing  of  a  freehold  ■*  and  that  a  free- 
hold of  fuch  ihingj.  as  do  not  Ire  in  grant  would  become 
transferable  by  tarti  on!y»  without  nny  folemniry  what- 
ever. To  prevent  the  inconveniences  which  might  arife 
from  a  mode  of  conveyance  fo  uncenajnjn .the  proofs 
and  fo  liable  to  mifconflructioa  and  abulc,  it  vvaj  enaclcd 
in  the  fame  feflion  of  parliament,  that  an  ellate  of  free- 
liold  fhould  not  pafs  by  bargain  and  fate  onlyt  un!cf^  it 
wai  by  indenture  inrolled  in  one  of  the  courts  at  Ifefi- 
ndt:/h-rt  or  in  the  county  where  the  hnds  tic  ;  fuch  in- 
rollrncnt  to  be  n\;idc  w  fthtn  6  months  after  the  daie  of  the 
indenture.  Sml  zj  H,  S.  e.  l5  -  Ste  1  h.Jl.  675  :  Dy.  129  : 
Pty •'■  -48  :  Oalt.  63.  The  objects  of  this  proviAon  evi- 
dently were,  firfl,  to  enforce  the  contracting  parties  to 
ascertain  the  terms  of  the  conveyance  by  reducing  it 
into  writing  ;  fr;cOndly,  to  niake  the  proof  of  it  eafy, 
b}  ri.:qnijii  g  l  i  <.'.  i  r  fails  to  ir,  and  coniequen  tly  tin;  prc- 
fence  of  a  witndEs ;  and  la-lily,  to  prevent  the  frauds  of 
fecret  conveyances,  by  fubftituting  the  more  effectual  no- 
tnriety  of  enrollment,  for  the  m^rc  antitnt  one  of  livery. 
But  the  fatter  part  of  this  provifion,  which  if  it  had  not 
been  evaded,  would  have  introduced  almoft  an  nni- 
verfal  regilter  of  conveyance*  of  the  ffcphoU,  in  cafe  of/ 
corporeal  hereditaments,  was  foon  defeated  by  the  in- 
vention of  the  conveyance  by  ieafe  and  releafe,,  which 
fprung  from  the  omjffion  to  extend  the  jiatute  to  bar- 
gains  and  falcs  for  terms  of  years :  (See  8  C .  yy.  2  R?, 
Ab.  204:  2  fj$fc  671:)  a^d  the  other  parts  of  the  lUtuie 
were  necefTarily  inefTectiJaf  in  our  courts  of  equity,  be- 
caufe  thefe  were  ftiU  left  at  liberty  to  compel  the  exe- 
cution of  ti-ufts  of  the  freehold,  though  created  without 
deed  or  writing,  The  inconveniences  from  this  in- 
S  fuEicicticy 
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fufticiency  of  the  ftatute  of  Inrolhnrmcnts  arc  now  in  1 
fome  mcafure  prevented  by  StdU»  zgCt.  2.  t.  3,  which 
provides  againit  conveying  any  lands  or  hereditaments,  (or 
more  than  three  years,  or  declaring  nulls  of  them,  other- 
wile  than  by  writing.  1        48  o.  n.  3. 

This  may  fcrve  at  prefent  to  illuttr..te  the  doclrine  of 
B.vgain  avd  Stile ;  but  to  obtain  a  cleur  and  diflinct  idea 
of  this  part  of  the  I-aw,  fee  further  title;  •  .«./.-<•< 
/)...;.  Feufm.nt,  Uafi  and  ReU*fiy  UJe,  fiw.  and  1  lnji. 
by  Httrgrmm  and  £.1:  >. 

At  prefcfit  it  may  be  tic  to  confidcr-, 

I.  Ifl.'ot  F'ingi  may  be  bargained  and  fild. 

II.  1.  By  '.v(jcm%  fp  nuham,  and 

2.  m  &b*l  If'"  a':,  1  l  a  yam  and  Sale  may  be  made. 
HI.  I.  Of' the  Confideralitn,  and 

2.  lnollment  of a  Bargain  at  J  Sale. 
IV.  0/  the  Mantwr  of  pleading  Ba.-gatm  and  Said. 

I.  All  things,  for  the  mod  part,  that  are  grantablc  by 
/  .  in  any  other  way,  ait  grantablc  by  bargain  aid  /ale  ; 
and  lands,  rents,  advowfons,  tiches,  Gsfe  may  be  grant- 
ed by  it,  in  fee -limbic,  fee-tail,  for  life,  Ur.  1  R,-/>.  176: 
11  25. 

Any  freehold  or  inheritance  in  poiTeflion,  reverfion  or 
remainder  upon  an  clhte  for  years,  or  life,  or  in  tail, 
mr.y  be  bargained  and  fold,  but  the  deed  (hall  be  inrolled. 
2  C«.  54  :  Lh  >  309  :   2  lr.Jl.  67  1. 

But  if  tenant  tor  life  bargains  and  fells  his  land  by 
dccdinrolIed.it  will  hcaforfettureof  hiseltatc.  4/. tod,  2$l. 

But  a  man  let  fed  of  a  freehold  may  bargain  and  lei  I  for 
years,  tad  this  (ball  be  executed  by  the  llatutc  of  Ufes. 
27  H.  8.  (.  10. 

A  m;.n  poflelfcd  of  a  term  cannot  bargain  and  fell  it  , 
foas  to  be  executed  by  the  llatutc.  2  Co.  3  5,  *3b  \  t'  fh.  76. 

A  imrgn  .  mod  fink  of  the  profits  of  land,  is  a  bargain 
aid  faie  of  the  land  itfelf ;  for  the  profits  and  the  land 
arc  the  fame  thing  in  fubllance.  Dya  71. 

A  rent  in  tjfi  may  be  bargained  and  (old,  becaufe  this 
is  a  freehold  within  the  ftatute  ;  and  before  the  llatutc 
a  rent  newly  treated  might  be  bargained  and  (old,  be- 
caufe when  money,  as  an  equivalent,  was  given,  and 
ceremonies  or  words  of  law  wcrcwantirg,  the  Chan- 
cers fupplied  them  ;  but  it  fcems,  that  fincc  the  ftatute,/! 
rent  nr.dy  created  cannot  be  bargained  and  jeU,  becautc 
there  ought  to  be  a  freehold  in  fome  other  ptrlon,  to  be 
executed  in  «)Ui  ^ue  uf  ;  but  here  can  be  no  fcifin  of  his 
rent  in  the  bargainor,  becaufe  no  man  can  be  feifed  of  a 
rent  in  his  own  land,  and  confequently  there  can  be  no 
eftate  to  be  executed  in  the  bargainee,  Krhv.  85:  1  Co. 
1  ?'     1  And.  327  :  1  Jones  179  :  Sed  fM.  4 

Jf  A.  b)  indenture  inrolled  bargains  and  fells  lands  to 
/?.  and  his  heirs,  with  a  way  over  other  lands  of  ./. 
this  is  void  as  to  the  way  ;  for  nothing  but  an  ule  paffes 
hv  the  deed,  and  there  can  be  no  ufe  of  a  thing  not  iu 
efr,  as  a  way,  common,  &c  before  they  arc  created. 
Cu.Jac.  189. 

II.  1.  The  King,  and  all  other  perfons  that  cannot  be 

feifed  to  a  ufe,  cannot  bargain  and  fell,  for  at  common 
bw,  when  a  man  had  fold  his  land  for  money  wtthout 
^ .  m  g  livery,  the  ufe  only  paflcd  inequity,  and  this  i«  now 
ex:-ci"<d  and  becomes  a  bargain  and  ule  by  the  flatute  : 
but  anrcctdent  to  any  lath  execution  there  mull  be  a  ulc 


well  reifed)  ivhich  cannot  be  without  a  pcifon  cipab'e  of 
bnng  feifed  to  a  ufe,  which  the  Icing  is  not,  there  being 
no  (bean*  10  compel  him  to  perforin  the  ufe  or  trufl;  for 
the  Chancery  has  only  a  delegated  power  from  the  king 
over  the  conferences  of  his  fopje&J  ;  and  the  kin£  i<  the 
univtrfal  judge  of  property,  and  ought  to  be  perfectly 
in  lifieretttt  and  not  to  take  upon  him  the  particular  de- 
fence of  any  man  -  cRate  as  a  truftce.  Bra.  l'e*>ff>t.tnt  ft 
U)     J3    Hatd.  ,C8    Popb.  72. 

It  leoi  01  in  t  &  bar  ins  and  fells  his  land  in  fee,  this 
partes  an  cflatc  determinable  upon  the  J.fe  of  the  tenant 
in  :.ni  ;  I  r  at  innimoR  law  the  ute  could  not  be  granted 
Of  any  greater  ctUte  than  the  part)  had  in  him  ;  now  te- 
nant in  tail  had  an  inheritance  in  him.  but  he  could  dif- 
pofe  of  it  only  during  Jm  own  life  ;  and  therefore  wheu 
he  (ells  the  ul<  :n  tee,  ,-  ,iui  que  ufe.  has  a  kind  of  an  in- 
btritaitctt  yet  determined  within  the  compafs  of  a  life; 
and  the  ftatotc  executes  it  in  the  fame  manner  as  he  has 
the  ule,  and  conlequrntly  he  will  have  fome  popertics 
of  a  tenant  in  fee,  and  fome  of  a  tenant  for  life  only  ;  but 
if  tenant  for  life  bargains  and  fells  in  fee,  this  palTcj  only 
an  efiatejot  Ire,  tor  he  could  not  pafs  the  ult  or  an  cflate 
for  life  to  the  bargainee,  and  the  llatutc  executes  the  pof- 
fellion  as  the  party  has  the  ufe.  10  Co.  96,  98  :  1  Sound. 
200,  261  :  t  Co.  14,  15  :  Co.  Lit.  I  >  1  • 

A  man  may  bargain  and  fell  to  a  corporation,  for  they 
may  take  a  ufe,  though  the  money  be  given  by  the  go- 
vernor in  their  natural  capacity.  10  Co.  2a;,  34:  2  Rol, 
Abr.  788. 

A  mi'ti  m3y  bargain  and  fell  to  his  fon ;  but  then  rhe 
confideratien  of  money  ought  to  be  exprcded,  and  it  ojght 
to  have  all  the  other  ctrcnjnftan  ;c :-  of  bargain  and  fadej 
but  this  lhall  operate  as  a  covenant  to  ilanu  l.ilcd.  il  there 
be  none  but  the  conlideration  of  natural  lo\c  and  afi'ecti<m 
exprefied.  7  Ce.  40:  2  G>.  24:  Oo.  Eliz.  394:  1  /7*.\ 
137:  1  Lev.  56.  But  if  a  fon  and  hiir  bargains  and 
fells  the  inheritance  of  his  father,  this  is  \oid,  becaufe 
he  h^th  no  right  to  transfer;  the  fame  law  of  a  relcafe. 
Keiho.  84 :  Co.  Lit.  265. 

If  an  infant  ptrgabll  and  felll  his  land  by  deed  indent- 
ed anil  inrolled,  yet  he  may  plead  non-age;  for  nr.twith- 
llanding  the  llatutc  the  bargainee  claims  by  the  deed  as 
at  common  law,  which  was,  and  therefore  is  (till  de- 
feasible by  non-age.  2  /v/.;.  b;\. 

If  a  hulband  feifed  of  lands,  in  right  of  his  wife,  or 
tenant  in  tail  bargains  and  fclh  the  trees  growing  <>n  the 
lands,  and  dies  before  fevcrancc  the  bargai.ict  cannot 
afterwards  cut  them  down  and  take  them  away.  Mo.  41. 
Sec  tit.  Baron  and  feme.  IV. 

If  there  be  two  jointenants,  and  one  of  them  makes 
a  bargain  and  fale  tf  h'unvm  elbte  in  fee,  and  then  the 
other  dies,  the  other  moiety  fliali  lurvivc  to  the  bargainor : 
for  (incc  the  freehold  is  in  the  bargainor  the  inheritance 
continues;  but  if  (uch  jointenant  tad  bargained  aid  fold 
mum  Jiatum  fia.,>:  in  fee,  though  he  died  before  inroil- 
mcnt ;  yet,  if  the  deed  were  afterwards  inrolled,  the 
moiety  would  not  furvive,  bw.  would  pafs  to  the  bar- 
gainee. Oo.  Ja. .  53  :  Co.  Lit.  I  S6  :   I  Bnljl.  3. 

2.  I  he  very  words  bargain  and  fill  are  not  of  abfolute 
neceffity  in  this  deed,  for  other  wow3  equivalent  will  fuf- 
rke  ;  as  if  a  man  feifed  of  land*  in  fee  lell  the  fame  to 
another,  by  the  words  alint  or  r>an/t  the  deed  being 
made  in  conlidcration  of  money,  and  indented  and  in- 
rolled,  will  be  an  crTciftual  totjjjifa  and  fdc.    In  (hort, 

whatever 
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whatever  words  upon  valuable  confederation  would  have 
raifed  an  ufe  of  any  lands,  *sV.  at  common  law,  the  Line 
would  amount  to  a  bargain  and  fale  within  this  a<ft ;  as  if 
a  man  by  deed,  ft  r  a  valuable  consideration  cove- 
nants to  lland  feifed  to  the  ufe  of  another,  2  Inft. 
672  :  do.  J.u.  210:        54  :  Cro.  E!tz.  1^6. 

III.  i.  There  mull  be  a  good  consideration  given,  or  at 
Irart  Said  to  be  given,  tor  lands,  in  thele  deeds;  and  for  a 
competent  turn  of  money,  is  a  good  consideration  ;  but  not 
the  general  words  for  divers  considerations,  t5"> .  Mj»d\ 
Ci.  777.  Where  money  is  mentioned  to  be  paid  in  a 
la>  ]o:n  a.i.ija'r,  and  in  truth  no  money  is  paid,  t'om?  of 
our  books  tell  us  this  may  be  a  good  i>a< -am  nn.i'fa/e  ; 
becaule  no  averment  will  lie  againll  that  w  hich  is  cx- 
prclsly  affirmed  by  the  deed,  except  it  tomes  to  be  tjuef- 
tioned  whether  fraudulent  or  no,  upon  the  llatutc  againll 
fraudulent  deeds.  At  90.  If  no  conlidcrntion  of  mo- 
ney is  cxprcfied  in  a  deed  of  larpam  and  /ale,  it  may  be 
fupplicd  by  an  averment,  that  it  was  made  for  money  : 
and  after  a  verdict  on  a  trial,  it  (hall  be  intended  that 
evidence  wa»  given,  at  the  trial,  of  money  paid.  1  /  '  •  - 
10S.  If  lands  are  h$rgOWtl  ami  hid  for  money  only,  the 
deed  is  to  be  inrollcd  according  to  the  Statute  ;  but  if  it 
be  in  consideration  of  money,  and  natural  affect  ion,  t^c, 
theeState  will  paSs  without  it.  z  Injl.fyjz  :  2  Lev.  56. 

If  a  man  in  consideration  of  fo  much  money  to  be 
paid  a:  a  day  to  come,  bargains  and  iclls,  the  ufc  paflcs 
prefently,  and  after  the  day  the  party  has  an  action  for 
the  money,  for  it  is  a  falc,  be  the  money  paid  prefently 
or  hereafter.  D\n  337  a. 

z.  If  the  deed  of  bargain  and  falc  be  not  inrollcd  within 
tlv?  fix  months,  (which  are  to  be  reckoned  after  twenty- 
eight  days  to  the  month,  the  day  of  the  date  taken  ex- 
clusively,) it  is  of  no  force  ;  fo  that  if  a  man  bargains  and 
fells  his  land  to  me,  and  the  trees  upon  it,  although  the 
trees  might  be  fold  by  deed  without  inrolment,  >ct  in 
this  caleit  the  deed  be  not  inrollcd,  it  will  be  good  nei- 
ther for  the  trees  nor  the  land.  Hfya  90:  7  R<c>.  40: 
2  />V'/\  8.  A  bargain  and  Sale  of  a  manor  to  which  sn  ad- 
vow  Son  is  appendant  by  indenture  no:  inrollcd,  will  not 
pals  the  advowfon  or  the  manor,  for  it  was  to  go  as  ap- 
pendant. Brp.  Caj.  240. 

But  in  fome  calcs,  where  a  deed  will  not  enure  byway 
of  bargain  and  fale,  by  read in  of  fome  delect  therein,  it 
ni.1v  be  got*!  to  another  purpole.  Du>  90. 

If  two  bargains  and  lalts  are  made  of  the  fame  land, 
tnmi'  [even!  pcrlons,  and  the  la Jt  deed  is  firft  inrollcd  ; 
if  afterwards  the  rirlt  deed  is  alfo  inrollcd  within  fix 
01  mthi,  the  rirft  buyer  lhail  have  the  land  ;  for  when  the 
died  i-.  inrollcd.  the  bargainee  is  feifed  of  the  land  from 
the  delivery  of  the  dred,  and  the  inrolment  Out!  relate  to 
it.  HJ>.  16$  :  #W,  Inji.  259.  Neither  the  death  of 
cn«-  birgainor  or  bargainee,  bclore  the  inrolment  of  the 
deed  of  bargain  and  lale,  will  hinder  the  palling  of  the 
ftUte  to  tnc  bargainee,  but  the  eltate  of  freehold  is  in 
the  bargainor,  until  the  deed  i;  inrollcd  ;  fo  that  the  bar- 
gainee cannot  bring  any  action  of  trefpafs  before  entry 
had  :  though  i:  is  faid  he  may  Surrender,  aflign,  &TY. 
Cro.jfac.  \l  :  Co.  Lit.  1 47. 

A  Lwgutoee  (hall  have  rent  which  incurs  after  the  bar- 
gain .<nd  lale,  and  brhrc  the  inrolment.  Sid.  310.  Upon 
rf.e  inrolment  of  the  deed,  the  ellate  fettles  ab  <;i/,ot  by 
iJtC  Stat.  27  H.  3.  c  16;  which  fays,  (hit  it  mall  not 


veft,  ercept  rhe  deed  be  inrollcd ;  and  when  if  is  tn- 
rolled,  the  efface  veils  prefently  by  the  lbtutc  of  L  ie 
I  Dan::  Wlr.tg6. 

Iffevcral  fcal  a  deed  of  bargain  and  fale.  and  but 
one  acknowledge  it,  and  thereupon  the  deed  is  inrollcd  ; 
this  is  a  good  inrolment  within  the  Itarute.  Style  462. 
None  can  make  a  bargain  and  f  tie  of  lands,  that  hath  not 
the  adual  poffeflion  thereof  at  the  time  of  tho  fa!e  ;  if  he 
hath  not  the  poULlTion,  the  deed  mult  be  Scaled  upon  the 
land,  to  make  it  good.  2  hp.  672  :  I  Lill.  290, 

Houfes  and  lands  in  London^  and  any  city,  &j  p.re 
exempted  out  of  th?  Itatute  of  Inrolmcnts.  2  I:/!.  676. 

1  \  >i.  .iui  .  342. — See  farther  tit.  ImAlmcnt* 

IV ' .  In  pleading  a  bargain  and  fale  the  deed  itfclf  mull 
be  Ihewn  under  leal.  1  InJl.  225.  For  though  the  in- 
rollment  being  on  record  is  of  undoubted  veracity,  being 
the  transition  of  the  court  ;  >et  the  private  deed  has  not 
j  the  Sanction  of  a  record,  though  publicklv  acknowledged 
,  and  inrollcd  ;  for  it  might  have  been  fallclj  and  fraud- 
ulently dated,  or  ill  executed.  Co.  Lit.  225  b.  251  b  : 

2  /-,:'.  673  :  4  Co.  7  t  :  5  Co.  53  :  2  Rol.  Rep.  I  19. 

It  mutt  likewifc  be  let  forth  that  the  inrolment  was 
within  fix  months,  or  Jttundum  formam  Jlatuti,  &c.  vtJe 
AUrtt  19:  Carta  211  :  Style  34.  S.  C. 

In  pleading  a  bargain  and  fale,  the  party  ought  regu- 
larly to  aver  payment  of  the  money.  1  Lrm  170  :  See 
M  y  5O4. 

En  replevin  the  cafe  upon  the  pleadings  was,  that  the 
defendant  made  a  title  under  bargain  and  falc,  inrollcd 
within  fix  months,  and  the  ltatute  of  ufes,  and  did  not 
Ihew  chat  it  was  :t$  (onfi.in,n:<.n  of  tt;oney  ;  but  adjudged, 
that  att<\  a  inJ/rf,  as  this  cale  was,  it  lhall  be  intend- 
ed.  that  evidence  was  given  at  the  trial,  of  monev  paid. 
1  Pbtf.  108. 

The  party  that  claims  by  any  b?rgain  and  fale,  muft 
men  in  what  court  the  deed  is  inrollcd,  became  he  mull 
Ihew  all  things  in  certain  that  make  out  his  title  ;  other- 
wife  his  advertary  would  be  put  to  an  infinite  fearch  be- 
fore he  could  traverlc  with  lecurity.  Trlv.  213  :  Cro.Jac* 
291.  S.  C  :  Teh.  313. 

BARK.ARY,  iariaria,  cort'nulu*.]  A  tan-honfc  or 
place  to  keep  bark  in  for  the  uie  of  tanners.  KevtBttk 
Entr.  tit.  siffift,  Corp.  Piltt.  2. 

BARON,  iato.)  Is  a  frevcb  word,  and  hath  tjiven 
Significations  here  in  Bttglatid,  Firft,  it  is  taken  for  a  dt- 
gice  of  nobility  next  to  a  vifecunt.  BruMca,  libA  1.  cap.  8, 
lays  they  are  called  i>*>rvnrt,  qmt/i  tvlttr  lilli.    In  which 

!  figniricatiun  it  agrees  with  other  nations,  where  ba>o*i<t 
are  as  much  »pmtmp*t.i  fo  that  barons  are  fuih  as 

:  have  the  government  of  piovinces  as  their  fee  holdcn  of 
the  king;  lome  having  greater  and  others  lei's  authority 
within  their  territories.  It  is  probable,  that  lormerly,  in 
this  kingdom,  all  thofe  were  called  barons  that  had  Such 
feigniones  as  we  now  call  cm ti -baron ;  as  they  were 
called  J- in  I'yamr,  who  had  any  manor,  or  loj  tl- 
llnp  :  and  Soon  titer  tnc  conquclt,  all  Such  came  to  par- 
liament, and  lac  as  peers  in  the  lords'  houfe.  But  when 
by  experience  it  appeared  that  the  parliament  was  too 
much  thronged  by  thele  barons,  who  wcic  very  nu- 
merous it  was  in  the  reign  of  King  JJm  ordained  that 
none  but  the  &w*MJ  ma;cr,j  Should  coina  to  parliament, 
who,  for  their  extraordinary  wiidom.  intcrclt,  or  quality, 
fiiould  be  fummoned  by  writ.    After  this,  men  oblcrvinj; 

8  2  the 


BARON 


BARON 


the  cfhte  of  nobility  to  be  but  cafual,  and  depending 
merely  upon  the  king's  will,  they  obtained  of  the  king 
letter*  patent  of  thi*  dignity  to  them  and  their  heirs  male, 
who  were  called  iamti  i*  form  patent^  or  hf  creation, 
whofe  polteriry  are  now  by  inheritance  thofe  barons  that 
art-  called  InrJ*  of  the  parliament ;  of  which  kind  (he 
kin);  n-.:iy  frt'ate  at  his  pleafurc.  Nrvenheicffj  ihcre«arc 
Mill  barons  by  writ,  a*  well  at  baron*  by  letter*  parent : 
and  thofe  barons  who  wnc  firft  by  writ,  miy  now  nlfo 
juftly  be  called  rWwwr  by  prcfripeicn,  lor  that  they  and 
their  anceitorihavc  continued  barons,  beyond  ihr  memory 
of  man.  2  i'.ft.tfi  See  tit.  Peru.  The  originat  of  ba- 
rons by  writ,  CnwAn  jcttn  to  king  Htu.  3  ;  and  talons 
by  letrers  patent,  or  cication,  commenced  ji  R.  1  s 
Cam^Erit.  pagi  109.  To  ihcfe  U  added  a  third  kind  of 
barony  called  tonus  £v  ttnunrt  which  arc  finue  of  our 
ancient  barons  ;  and  likewife  (he  bifhops,  who,  by  virtue 
of  baronies  annexed  to  their  hi  limericks  always  had 
place  in  the  lord**  hoiife  of  parliament,  as  baron)  by  luc- 
cellion,  Sfttgtr  if V/utf&ur,  Hi.  4.  cap.  1 3. 

Thrre  are  alfo  towi  by  tjffict;  as  the  larw  tf  the 
Excb€f*&;  ianm  f  ric  Ci«<fuc  Peru,  &c.  In  ancient  re- 
cords,  the  word  l.-.i^  includes  all  the  nobility  of  England^ 
becaufe  regularly  all  nobleman  were  barons,  though  they 
had  a  higher  dignity;  and  therefore  the  charter  of  King 
EJ.  I,  which  is  an  expofuion  of  what  relates  to  barons  in 
Ma/rj  Cb*rra,  conludes  tcfiibtts  afchiepiftvph,  tpifwpitt 
Aamtiini,  &e.  And  the  gwat  council  of  the  nobility, 
■when  they  confuted,  be  fides  earls  and  barons,  of  dukes, 
jriarquulcs,  tife.  were  all  comprehended  under  the  name 
tit  ia  caaarcU  de  i<xr?r,a*e.  GUtrtv.  cap.  4,  Theft:  barons 
have  given  them  two  c aligns  to  remind  them  of  their  du- 
ties; firh\  a  Jong  robe  of  fcariet,  in  refpefl  whereof  they 
are  accounted  dt  ttmgrro  cwiciifo  rtgis  j  and  fccnndly  they 
are  girt  with  a  fword,  that  they  Should  ever  be  ready  10 
defend  their  king  and  country.  2  In/?,  jf.  A  baron  is 
vJr  *ctt;bu*i  prhicipalit :  and  the  chui  btlfgeflei  iA 
Ltr.dir  were  in  former  time  5  baronsTbefnre  r  here  was  1:  lord 
mayor,,  as  appears  by  the  city  feal,  and  their  ant  lent  char- 
ter.— HtXrittU  3.  Hix.  St&Uii  nfl  CQuCrjfiJji  £tf  hue  pncf  nli 
charts  nsftra  twfrmaffe  baronibus  no/irh  d$  chitate  Mj/Sra 
London  qu^d  ttigaxt/ii/i  nnyer  At  f^fjh  jsngttiis  annis^  $ec. 
&ip&t*  'in.  earii  |  alacirve  and  Awtbte  of  /..•;/..-*./ 

bad  anciently  their  barons  under  them  ;  but  no  b^rom 
but  thoie  «ho  held  immediately  of  the  king  were  peers 
of  the  realm*  'i'h  certain  the  king's  tenants  were  called 
borons ;  as  we  may  find  in  Mat.  Parity  and  other  writers : 
and  in  day*  of  old,  all  men  were  fliled  barons,  whence 
the  prefirnt  law  term  of  iimm  and  ft  tat  for  hufband  and 
wife ;  which  fee. 

BARONY, Is  thnt  honour  and  territory  which 
gives  title  to  a  baron  i  comprehending  not  only  the  fees 
and  lands  of  temporal  barons,  but  ct  biihops  alio  who 
hive  two  eitatcs ;  one  as  they  are  fpiritnal  per  Ions,  by 
reji'm  of  their  fpj:iiu:il  revenues  and  promotions  j  the 
other  grew  from  the  bounly  of  our  Euglijb  kings,  where- 
by they  have  barronies  and  lands  added  to^iieir  Ipiritunl 
livings  and  preferments.    The  baronies  belonging  to 


bit'iops  are  by  lome  called  t 
litifte  rtgum  tit  ccKeeJpt,  $ 
Blount.  Barony T  Brtisim 
right  indiviliblc;  and  the  re  f 


becanfe  *xJUm  litvo- 

j  in  fedffurri  tfitentitf* 

2.  tup.  34.)  it  a 
nheritunce  be  to  be 


divided  among  coparceners,  though  feme  capital  mc till- 
ages may  be  divided,  yet  JI  cafirtk  mrjfiutgtim  fit  caput 


ewltiUM  ",-c!  mftn  hiironia?,  t hey  may  not  be  parcelled. 
In  ancient  limes  thirteen  knight  fees  and  a  quarter  made 
a  (enure      iwn/niamM  which  amounted  to  4C0  marks  p;r 

I J  h  Ft  O  N  E  T,  farm  vitMi .]  I  s  a  d  ign  i  ty  or  degree  of  hnS*> 
nour.  which  barh  precedency  before*  :d I  knights,  as  knights 
of  the  bath,  knighti  ba  chelors,  tjfe.  QxcejK  B«mierettl 
made  fni  ivxrJfi*  tegui  ;«  t.ttrcii:i  rrgeli  in  ap\rt*  &Jht  yjf 
it  fr  rtge  pcrfottalhtr  prtrjn\t*  Thi'.  order  ol  b^ronrti  wal 
in /tinned  by  King  Jamal*  in  the  year  j6ii,  and  w;i» 
then  a  purchafcU  lionour,  for  the  purpofe  of  railing  mo- 
ney to  pay  troops  fent  out  to  quell  loine  iiifnrgents  in 
the  province  of  Utjht  in  frriand— The  arm*!  of  whiih 
province^  being  a  red  or  bloody  hand,  evirv  barbnet  hni 
added,  on  his  crcution,  to  his  coar  of  itriflf;  ThtXT 
number  at  lirft  wjj  but  two  hundred  ;  but  now  they  sre 
ivtthour  limitation  :  they  art-  trcatfd  by  patent  with  an 
haitpdMm  fit  k3  lurrrdiiui  tnap^ii^  Are. 

BARON  AND  FEME.  The  Uw  term  for 
W  m/t. 

Our  law  confiden  marriage  in  no  other  light  than  a* 
a  civil  contract.  The  btiin^s  of  the  matriinoni&l  ilate, 
is  left  entirely  to  the  ecclefiaftical  law :  the  temporal 
courts  not  having  jurifdicTWll  to  confider  unlawful  m.ir- 
riage  as  a  fin,  but  merely  a  civil  inconvenience.  The 
punishment  there  fore,  or  annulling  of  inceftuoui  and  un- 
fcriptural  marriage5t  ia  the  province  of  the  Spiritual 
Court. — Taking  marriage  in  a  civi]  light,  the  law  treats 
it  as  it  does  ail  other  ccntrsfb;  on  this  part  of  the  Ino- 
ject  therefore^  as  well  a?  on  w  hat  relates  to  marri  i^c  pro- 
mi  fea,  marriage  fettlemcnts,  t^r.  See  this  Diet.  citJe 

l!y  "l^rriage,  the  hvlband  2nd  wife  are  one  perfon  in 
law.  1  /rr^.  11  z. — that  i»a  the  very  being  or  legal  ex- 
igence of  the  woman,  is  fufpended  during  the  marriage; 
or  at  IcfttA  is  incorporated  and  confolidated  into  that  of 
her  hufbarcd:  under  whofc  wingT  proreiti.n  and  ctvtr  (he 
performs  every  thing;  and  is  therefore  called  in  ott* 
jaw-french  a  ftmi  ca-.tft.  [/.r/nitta  ncc  a^ff.'n]  :  is  laid 
to  be  c*v&t'h?r9j$i  or  under  the  proieitii  n  snd  influence 
of  her  hulbind,  her  Ltunt  or  lord  ;  and  her  condition 
during  lu.-r  marriage  h  tilled  her  eovenifrt.  1  he^efViB 
if  an  eltatc  be  granted  or  conveyed  tti  an  huil^nd  and 
ivire  and  their  heirs,  they  do  not  take  by  moict:esT  a± 
other  joinrenams,  but  the  intire  ellate  i^  in  bo:h.  2  Lev* 
39.  And  if  an  ell  ate  be  granted  to  an  huiband  and  wife, 
and  ano'hrr  pcrfL-.i,  the  hufband  and  ivite  have  but  one 
moiety,  and  the  other  perfon  the  other  rat  iety.  Li/t. 
§  291. — A  woman  may  be  attorney  for  hrr  hufiund  ; 
for  that  implies  no  feparation  from*  but  is  rather  a  re- 
prefentaticm  of  her  lwa%  F.  N.  B.  zj.  Upon  this  prin- 
ciple of  an  union  of  pcrion  in  hufl>:u>d  ;  nd  wite,  Utpcnd 
almolt  all  the  legal  rights  duties  and  di labilities,  that 
either  of  them  acquire  by  the  mani^r. 

We^may  conlider  the  effett  of  theie  right?,  duiies  and 
difabilitiesj  according  to  the  following  arrangement. 

I.  1.  QfGrartiexJCMiraelsiMutcHHKjbzxJa^ 

2.  Oj  ikeh  Ling  KviJtnctfvvt  <%g<*Up)  each  other. 

II.  FWat  Ml*  and  JlgrttmtaU  *J  the  U  \/r  icfvre  Mar- 


IN 


Pauuir  i 

tVtftt  ami  ef  htr  Rttnoty /■»  mrj  Inju 
a.  Ofjfliwv  ij  bijs/m  crhmnai 


to  twr  bj  him, 
(aiktt  iisitbtttr* 
IV.  Of 


IV.  Of  bis  httnjt  in  htt  Ejhitt  and  Propeny  £  avdber's  . 
in  hiit  as  ta  for  PtkraphemAlia. 

V.  Whtrr  th*  HmJ&awijLtli     tiaik.  to  rfc  W$?4  D<£/i  1 
ton*  rusted  brfarr  ALvria«t  ;  and  thrift  of  a  li'ift  tbttt  is 
Executrix  or  s.J/fiiiuJfuitt.'x* 

VL  Of  ivr  C#*f?afls  during  Marring?,  ajid  Irzu  far  tbt 
Hujbaitd  it  bound  by  j'xtb  LWjtuT/j  and  wfatj?  a  H'ift  jhalt 
he  cpiffidfrai  "X  a  cap*  Sfefi . 

Vtl.  Whtrf  fit  akttz  thill  bt  pvtipad  Jot  rt  indued 
0$&:tt+  and  tvbtrt  the  Hnjh*nd  jhad  be  a  v^ttttbii  J  >?  -what 
Jke  dot  J  ia  a  civil  Ail  ion, 

VUJ.  What  Afii  fate  bt  tht  Hufbattd,  or  iVif  al  nr,  or  , 
jointly  with  tbt  W*ift*  mill  bind  the  Wift ;  <i-d  llxftin  of  btr 
A^tantat  or  D>jav!i%mcal  tefxtb  Adi  aj.tr  tis  Dead'  t>j  the 

IX-  Whtrt  the  Hifhand  and  IV ft  muji  join  i.i  SriagOfg 
Ail  h^. 

X-  IMjtre  lb  v  -v?  br  :o'":tl,  fin- J. 

XL  Of  tbt  EJirt  if  Di  jvrtti  and  of  ftparatt  Maintt- 
MtiKVj  Ahmuny  and  Pin  -*MW^# 

I.  t.  At  common  law  a  man  could  neither  in  pofleftton, 
reverfion  or  remainder,  limit  an  eihtte  ro  his  wife  ;  but 
by  Statu  27  M.  c  10,  n  man  may  covenant  with  other 
perfons  to  Itand  feik-J  to  the  ufe  of  hU  wife;  or  may 
make  any  other  conveyance  to  her  ufe,  but  be  may  not 
covenant  with  his  wiie  to  djnd  t'eiicd  10  her  ufe.  A  nun  I 
may  devife  lands  by  will  ta  his  wife,  becaufe  the  devile 
dotfi  not  take  effect  till  utter  his  death,  Co  Litt.  1 12. 

As  to  dc rifes  by  femes  covert,  iiee  tit.  Dtvtft,  IVtll. 

According  to  fjtue  books,  by  cuftoro  of  a  particular 
place*  a>  ot  T~or.tt  the  wile  may^  t..ke  by  uvwe.utitc  con* 
veyr^ncc  from  the  hulband.  Fit*.  Pf$  tif  tis#  Bro. 
Citjlow*  56*  And  it  feems  that  a  ddtmdk  caajd  mat  tis  by 
huJbind  to  ^]fe  m^y  b-  good  j  becauie  that  11  in  tl>e  na- 
ture of  ti  legacy,  t  /*»  Wmi.  441. 

Where  the  hufband  nr  wife  aft  tn  autre  droit,  the  one 
may  make  an  eAate  to  the  other;  as  if  the  wife  has  an 
RatHortty  by  will  to  fc II,  fhe  m^y  fell  to  her  huA>and. 
j  /:.y>.  1  12  a:  187  b.  and  the  notes  there. 

If  the  feme  obJigcc  take  the  obligor  hulband,  this 
h  a  releafc  in  Jaw.  The  like  law  U  if  there  be  two 
ftm'-i  obligee^  and  the  one  take  the  debtor  to  hufband. 
1  Inft.  264       Cro.  Car,  55  I. 

In  the  cafe  tot  Smith*.  Staford,  {H<b.ii6,)  thehuf- 
band  promlfed  the  wife  before  marriage,  lhat  he  would 
leave  her  worth  too/.  The  marrU«c  100k  c:l"cdt  and 
the  que  ft  ion  v/as,  whether  the  marriage  was  a  rcleafe  of 
the  promifc.  All  the  judges  but  Hzt/ntr  were  of  opinion,  # 
that  as  the  action  could  not  arife  during  the  marriage, 
the  maniage  tw>l  be  a  rekafe  of  it.    The  doannc 

of  tlus  cafs  frems  to  be  admitted  in  the  cafe  ot  Gugt  v. 
48**  \  (j  Safi.jty.  I J Mid,  1905)  the  cafe  there  arofc 
upon  a  bond  t  outed  by  ihe  huibiind  to  the  wife  before 
marriage,  with  a  condition,  making  it  void  if  (he  inr- 
vived  him,  una  he  left  her  1000/.  1  wo  of  the  judges 
were  of  opinion  that  the  debt  wj&  only  (uipended,  as  it 
was  on  «  contingency  which  could  not  by  any  polhbiiuy 
bappen  during  :hc  marriage.  But  Lord  C\  J-  tidt  dif- 
fered from  them ;  he  admitted  that  a  covenant  ur  \ np? 
piife  by  ih?  hu!band-co  the  wife,  to  leave  her  fo  much  in 
cue  &c  furvives  him  i>  goDcl»  becaufe  it  is  only  a ,  fu  ore 
debt  on  a  contingency,  which  cannot  h-ippto  during  the 
marriage*  and  that  is  piccedent  to  the  debt ;  but  that  a 
bund-tfubt  ww  3  ureient  utbt,  mid  the  condition  was  not 
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preqedent  but  rchferuent(  that  made  it  a  prrlVnt  duty; 
and  the  marriage  was  coniequently  a  releiife  of  it.  The 
cafe  afterwards  went  into  Chancery  ;  the  bond  wa*  there 
taken  to  be  the  agreement  of  the  ^riiei  and  reiki  ac- 
cordingly decreed,  z  Vttk?  48  j  .—A  like  decree  wir>  mad« 
in  tbe4»&  qf  C<in.'tl  v  BuLlict  1  P.  :  and  ice 

z  i'tttfii.  2Qy — tit.  Buti&ruf  t  JV,  3. 

A.  before  marriage  with  M  agrees  wiih  M.  by  deed  in 
writing,  that  Ihe,  Of  Inch  as  ihe  QjouJd  appoint,  ihould, 
during  the  covertare,  receive  and  difpofe  of  the  rents  of 
her  jointure,  by  a  former  hulband,  as  me  pleaied.  ft 
was  decreed  that,  This  aptntteift  bring  -with  ti<-  ftmi  btr- 
flf  before  marriage,  was  by  the  marriage  e  <titt$uijbtd. 
Cban*  Ca.  2 1 .  But  where  a  man  before  marriage  attkktf 
leitb  t>H  fi'tne  f<f  m*k<  tt jt:ttUtnt'U  of  terrain  funds,  bejtrr  the 
m#rt  wig*  jbtodd  be  filem  titted ;  they  iuttrmxtrkd  Lnfurc  tht 
ftiUmtnt,  and  then  the  bart?n  died:  On  a  bill  by  ihe 
widow  for  an  execution  of  the  anides,  it  was  decreed 
againji  tbt  heir  at  law  of  the  Union,  that  the  articles 
(nould  be  executed.  2  Fait.  343, 

2.  Jn  trials  of  any  fort,  hulband  and  Wife  are  not  al- 
lowed to  be  evidence,  for  or  agatnlt  each  other ;  partly 
becaufe  it  is  impomble  their  it  Itimony  fhould  be  indifFer- 
ent;  but  principally  becaufe  of  the  union  uf  perfon  :  &nd 
therefore  if  they  were  admitted  to  be  witneflt*  for  each 
other,  i hey  would  contradict  one  maxim  of  law,  "  nam 
in  propria  ruajd  te/fii  rfftdtbttf*  and  it  dga-iji  each  other, 
they  would  contradict  another  maxim,  "tamo  ttnttur ji.-y- 
fm  atcufaie."  But  where  the  offence  is  dire&ly  again* 
the  perfon  of  the  wife,  thia  rule  has  been  uluaJly  dif- 
ptnied  with  j  {t'tate  Trixltr  iol.  1.  Lw>i  Andttfj  caftt 
Strtt.  6331)  and  therefore  by  Stat.  3  rY*  j>  e.  z,  in  cafe  a 
woman  be  forcibly  taken  away  and  married,  the  may  be 
a  witnefs  again  ft  fuch  her  huiband,  in  ordtr  to  con\l.:t 
h;m  of  tclony.  J^orifl  this  cafe  (lie can  with  no  propriety 
be  reckoned  his  wife ;  becaufe  a  main  ingredient,  her 
content,  wa^  wanting  to  the  contract  i  and  alfo,  tJiere  is 
^iiiotlief  maxim  <A  1  ivv,  that  no  man  ibail  uke  advantage 
of  his  own  wrong  ;  which  the  raviiher  here  would  do, 
ii  by  forcibly  marrying  a  woman  he  <;ou3J  prevent  her 
Itnin  being  a  witnei?,  who  is  perhaps  the  only  witnefs 
lo  that  very  fact,  i  Cwitn*  443,  4. 

The  bnlband  cannot  be  a  witnefs  again  ft  the  wife,  nor 
the  wife  .igiinft  the  huJband,  to  prove  the  fir  it  marriage 
on  an  inditimenr,  on  S/«t>  f  Ja<:.  1.  c.  H,  for  a  iecond 
marriage.  But  the  jtcand  ^ifer  or  hulband  may  be  a  wii- 
Qe4|  ;  the  fecond  marriage  being  void.  Buii.  N.  P.  z'd  j  : 
1  HaU  P.  C.  693, 

in  Jtajm.  1,  there  is  an  opinion,  that  a  hulband  aid 
wife  may  be  witnefles  againll  one  another  in  irtnfcm  ;  bi,t 
the  tomrary  is  adjudged,  1  BmvrtL  47  j  fee  2  Ktb*  403  ; 
and  1  H,  P>  C.301. —  The  rule  in  Lord  A&tiqft  cale, 
is  denied  to  be  law.  Rqjw*  1  ;  and  perhaps  was  admitted 
on  the  particular  circumltances  of  the  tacts  which  were 
dc tellable  in  the  extreme,  the  hulband  having  alfifted  in 
the  rape  of  his  wife-i — In  an  information  again ll  two,  otvc 
for  perjury,  and  the  other  for  fubornatinn,  in  fwe3r- 
iir^on  the  ;rial  of  an  cjeclmtiu,  that  ichiiu  was  Ivppo- 
fttuious,  the  ftulband  ol  one  ot  ihe  dcicnd&nt's  was  ad- 
mitted to  give  evidence  of  the  birth,  but  refuied  as  to 
ihe  fubnrnarion-  Sia.  377:  2  JCtL  403:  Mar*  1 20. — 
An  !  the  evidence  of  a  wife  ha*  been  di fallowed  even 
againll.  others,  where  her  hulband  might  be  iuuireitly  iti 
danger.  Dal/.  540:  LtaaVi  Hw^k.  t\  C.  \\>  t  07,  S. — -A 
hulband  and  wife  may  demand  turecy  of  the  peace  againtt 

eack 


BARON  and  FEME   II.  III.  i.  z. 


each  other,  and  their  evidence  mull  then  of  nccefTity  bo 
Emitted  againil  each  other,  i  Hmvk,  /**  CI  z^y,  fee 
S  rn.  12^1,  and  the  other  authorities  cited  by  t-itvwkins, 

i  fie  >Jc  of  a  bankrupt  may  be  examined  by  thecom- 
io 5 ffio act s  — See  i i t .  B. r«*        III   i . 

It  feems  that  a  wife  may  be  evidence  to  prove  a  fraud 
on  i he  hulband,  particularly  if  Ihe  were  party  thereto, 
as  in  cafe  of  a  marriage- brocage  agreement.  SiA  43  1 : 
fee  fitfi.  II.  And  in  cafes  of  feduflinn,  L.  E.  55. — And 
in  civil  actions,  where  the  hulband  is  not  concerned  in 
the  action,  but  the  evidence  is  fUahral  to  difchargc  the 
dclcndaut,  by  charging  the  hulband.  1  504 ;  and 
ice  J  i/r  a.  517. 

II.  As  by  marriage  the  hulband  and  wife  become  one 
perfon  in  law,  therefore  fuch  an  union  works  an  cxtin- 
^ uiJnment  or  revocation  of  fcveral  aeb  done  by  her  1ht> 
fore  the  marriage  ;  and  this  nut  only  for  the  benefit  of 
the  hulband,  but  likewife  of  the  wife*  who,  if  die  were 
allowed  at  her  pleafure  to  refcind  and  break  through,  or  1 
coifirm  feveral  acls.  might  be  fo  far  influenced  by  her 
hulkmi,  ;.'<  to  do  things  greatly  to  her  dil advantage. 

4  C*.  60 :  5  Co.  to;  Ktihu.  l&jt:  Lit.  55:  My/.  72; 
Cr».  GW,  304. 

Bui  in  things  which  would  be  manifetlly  to  the  preju- 
dice of  both  husband  and  wife,  the  hw  does  not  make 
her  aiis  void  :  and  therefore  if  a  feme  fole  makes  a  leafe 
at  will,  or  is  Jeffce  at  wlltj  and  afterwards  marries,  the 
marriage  is  no  determination  of  her  will,  fo  as  to  make 
the  Scale  void  :  but  (lie  herfelf  cannot  without  the  con 
fent  of  her  hulband  determine  the  leafe  in  either  cafe. 

5  £fc  10, 

So  where  a  iv  a  riant  0/  attorney  was  given  to  confefs  a 
judgment  10  a  feme  fole,  the  court  gave  !e:ive,  notwith- 
ilanding  the  marriage,  to  enter  upjudgntfnt;  for  that 
the  authority  fhalJ  not  be  deemed  to  be  revoked  or  coun- 
termanded, becaufe  it  is  for  ihe  hufbano's  advantage ■; 
like  a  grant  of  a  rever/ion  to  a  feme  fole,  "who  marrits 
before  attornment.  vet  the  tenant  may  attorn  afterward*; 
other  wife  if  a  feme  fole  gives  a  warrant  of  attorney,  and 
marriet,  for  that  is  to  charge  the  hulband*  1  Sett.  117,39?. 

But  if  a  feme  fole  makes  her  will,  and  devifes  ii^r 
land  to  'j.  $.  and  afterwards  marries  him,  and  then  die*, 
yet  y>  S.  takes  nothing  by  the  will,  becaufe  the  marriage 
was  a  revocation  of  it.  4  C9  60.— -See  tits.  Dt\ift\  Hiti. 

Equity  will  let  aiide  tbc  intended  wife's  contracts.,  , 
though  !rg;dly  executed,  when  they  appear  to  have  bevn  ] 
entered  into  with  an  intent  to  decern  the  bofoatttf,  and  j 
aiL  in  derogation  of  the  rights  of.  irii.rn.  :    ,  as  wheie  a  I 
wid^w  made  a  deed  of  fettlement  of  her  e^atc,  and  mar- 
ried a  iecond  rtofbtod,  who  was  not  privy  to  fuch  fettle- 
men? ;  and  it  appearing  to  the  court,  rfuc  it  was  in  om-  ( 
tidenctfof  h?r  having  luch  clbteili.it  the  hulband  married  | 
her.  the  court  fet  alide  tin  ^.  r  i  ,   ir.iudulent  j  fo  where 
the  intended  wife,  the  day  before  her  marriage,  entered 
pritajely  imo  a  rccogr.ifcrince  to  her  brother,  it  waa  I 
decreed,  to  be  delivered  up*  .See  1  Qifitth  AV^,  41,  70,  j 
El  :  a  Fir*.  17:2  Fix,  164:  lee  axis  I.  z. 

But  where  a  widow,  he  I  ore  her  marrijge  with  a  fVcond 
;od,  a&gntfd  ovttf  tht^  grcatell  natt  ttf  her  ejtate it o  j 
LriifkCJ  for  children  by  her  former  hulband  ;  though 
j;  was  inidled  that  this  Itfftj  wjrhoui  the  privity  of  the 
fu^bjuid,  and  done  with  4  defign  to  cheat  him,  yet  the  I 
ton u  ifcought,  that  a  widow  might  thus  provide  for  her 


children  before  me  put  herfelf  under  the  power  of  a  huf- 
band ;  and  it  being  proved  that  8oco/.  was  thus  fettled, 
and  that  the  hulband  had  fupprefled  the  deed,  he  wa* 
decreed  to  pay  the  whole  money,  without  directing  arty 

account,   1  Fern.  4c H. 

(ft.  I.  liy  marriage  the  hotbana'  hath  power  over  his 
wife's  perfon ;  and  by  the  old  hw  he  might  give  her 
moder  11c  correction.  1  Ht/nk.  P.O.  258;  bur  this  power 
was  confined  within  reaionnble  bounds.  Afw.  #74: 
A*.  N.  -ff-  80- — In  the  time  of  Gharlu  II,  thii  power  of 
torreclion  begfln  to  be  doubted.  I  Std,  it  3:  \Kf&  435, 
'J  he  courts  of  law  however*  Itill  permit  *  hulband  to  rc~ 
Ibain  a  wife  of  her  liberty,  in  cafe  of"  any  grols  mi i beha- 
viour. Sfra.  478.  875-  But  if  he  threaten  to  kill  hrr, 
&A\  fhe  may  make  him  find  furery  of  the  peace,  by  fuing 
a  writ  of JkppHc*vh  put  of  CbdM&yt  Or  by  preferring  a>  - 
tickt  of  the  .vo.r  againli  him  in  ihe  court  of  Kinx';  B<ttih7 
or  fhe  may  apply  to  the  Sfrinftwf  O  surfer  a  rJh>orc£%  praptfr 
fee-viiiom*  &*»:.  28- N,  M.  So:  Htil  149  afct* 
I  Sid*  1 1  }y  116:  Dm:.  <\  68  :  Litm^.j:  C'fom  135, 

So  may  the  hulband  have  leturity  of  the  peace  againlc 
his  wife.  S/rat  t  207. 

But  a  wife  cannot,  either  by  berielf  or  her  prwrhtin 
amy%  bring  a  fyiir.ihc  rtfjegiajtfto  againfl  her  hu/band  ;  for 
he  has  by  law  a  right  to  the  cuttody  of  her,  and  may,  if 
he  think  fit,  confine  her,  but  he  mufl  not  tmprifon  her; 
if  he  does,  it  will  be  a  good  caole  for  her  to  apply  to 
the  Spiritual  Court  for  a  divorce  ptptcr Jittu$iam :  and 
the  nature  and  proceedings  in  the  writ  d<  ^/mr^i'- 
a/u/o  thew  that  it  cannot  be  maintained  by  the  wife 
again!!  her  hulband*  Pptc*  U  Ok  492, 

The  courts  t^f  'aw  will  grant  a  habtas  caput  to  relieve 
a  wife  from  unjull  irnprifonment* 

1.  The  ground  of  the  action  for  adultery,  n  the  in- 
jury done  to  the  hulband,,  by  ahenaiiug  the  afr'tctivm  of 
his  wife,  dcilroying  the  com  fort »  atiling  from  hrr  com- 
pp.ny  and  that  of  ber  children,  and  impoling  Ln  him  a 
fpurious  iflue. 

Jn  this  action  the  plaintiff  muft  bring  proof  of  the  ac- 
tual fol  em  nidation  of  a  niarrria^^;  nothing  Eh.iil  fupply 
its  place:  cdbaJbitattoo  or  reputation  are  not  fufli^ient, 
nor  any  collateral  proot  wliatt^er.  4  Burr.  2057  :  Bali. 
N.  P.  i7  1  />JB?.  162  :  Ejp,  N.  IK  343.— But  it  is  not 
oeccitary  tt>  pro^e  a  niarri^ge  according  to  the  ceremony 
ol  the  church  of  EntJttmt  \  if  the  parties  are  '/rtw,  £va- 
l<r/(  ^vc.  proof  of  a  marriage  according  to  their  rite*  is 
fulhdent.  Butt  A\  P  —  1  he  confeOion  ol  thi;  wi/e 
will  bo  no  proof  again £1  the  defendant ;  but  a  dilcourfc 
bct.veeii  her  an<'  the  defendant  m.iy  be  proved,  and  the 
defendant'*  letrcrs  to  her;  but  the  wile's  letter*  to  the  de- 
fendant will  be  no  evidence  for  him.  itL 

ihe  injury  in  cafe  of  ,n:'ultery  bcisig  great,  the  da- 
mages  ar^'  generally  confiderable,  but  depend  on  cir- 
cuanllatKe-i, ;  futh  on  the  orse  h«n  J  as  go  in  aggravation 
Of  damages,  and  to  ftiew  the  t  ircamftances  and  property 
of  defendant  ;  or  on  the  other  hjnd,  fuch  i.^  go  in  ex- 
tenuation of  the  offence,  and  mitigation  of  damage*. 
Bui/.  Ar  i'.  27:  Ejp.  34.3,  4  —  I  he  defendant  may  prove 
particular  acts  o(  criminafity  in  the  w:fc,  previous  to  her 
guilt  wirh  him,  but  not  her  general  character,  in  extenu- 
ation, lit.  ti. 

If  a  woman  is  fiiflered  by  her  hul'band  to  live  as  .1  com- 
mon prolUtute,  and  a  man  u  thereby  drawn  iato  rrm,  can. 

no 
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no  action  at  the  fuit  of  the  hufband  will  lie  ;  but  if  thr 
huiband  does  net  know  this,  it  goes  only  in  mitigation 
of  damages.  I  J.  ik. 

It  is  now  determined  that  tf  the  human  J  con  fen  r  to 
his  ivife'i  adultery,  this  tylfj  go  in  har  of  his  atfiou, 
4  TItt  /?//yf  657,  in  the  cafe  of  Duhaiy  V-  Gunning. — See 

It  feema  to  be  in  the  difcretion  of  the  court  to  grant  a 
new  trial  in  thi*  aftoiir  on  account  of  exceifive  damages; 
hu:  which  they  will  be  very  cautious  in  doing  4  T<tm 
&■    6  j  1 . 

If  adultery  be  committed  with  another  man's  wife 
UMi pent  any  Jhrrt  f>ut  h  >  her  &iau  eonfint,  though  the  huf- 
band may  hjve  aflauZt  and  batter, \  and  lay  it  */  &  nr- 
mh)  yet  they  (hall  in  that  tale  pumfh  him  below  for 
that  very  offence;  For  an  indidinenr.  will  not  lie-  for  fiich 
an  afT.uk  and  battery  ;  neither  lhall  the  hufband  and 
wife  join  in  an  ailion  at  common  law  ;  and  therelore 
they  proceed  be!ow,  either  civilly,  ihat  is,  to  divorce 
them  or  criminally,  becaufc  they  weie  not  criminally 
proictutcd  above.  7  Mod.  S  1 . 

IV  Ai  t*  thr  la%ith  c/tW  •u.-ffe.  The  freehold  or  right  of 
pofleflson  of  all  lu-r  lands  Of  inheritance,  veils  in  the 
human  J  immediately  upon  the  marriage,  the  right  of 
property  Hjf ]  being  preferved  to  her.  i  Jajf.  351  a: 
273  b}\  326  L  in  note.  This  eftate  he  may  convey  to 
another. — An  incorrect  fb  anient  in  the  book  called 
Cafes  in  Equity,  temp.  Id  TaJUt,  p.  167,  of  what  was 
delivered  by  hi>  lordfhip  in  the  cafe  of  RaMuJ&h  v.  Cnm- 
mhtti  items  to  have  given  tife  to  a  notion  that  the  huf- 
band  could  nor  make  a  tenant  to  the  praecipe  oJ  his  wife's 
eliatc  for  the  purpofc  of  fu  fieri  ng  a  common  recovery  of" 
u,  n uhnut  tbe  wife's  previoufly  joining  in  a  fine  ;  but 
ir  now  feems  to  be  a  fttcled  point  that  he  can.  Sec  Qrutfr. 
ctt  R(c&iuia\  and  pofl.  tit.  Fitte  anA  Recovery* — By  Stat. 
32  H.  8.  e*  28,  Icafcs  of  the  wife's  iiiheritunt-e  mil  ft  be  made 
by  indenture,  to  which  the  hiifband  and  wife  arc  both 
panics  to  be  fealed  by  the  «  ik\  and  the  rent  to  be  re- 
ferred to  the  huiband  and  wife,  and  to  the  heir*  of  the 
wife  t  and  the  huiband  fhal]  net  alien  ihe  rent  longer 
than  during  the  coverture,  except  by  tine  levied  by  huf» 
band  and  wi/e, — By  the  fame  ,'Cl  it  is  provided  that  no 
fine  or  oihcrr  ait  done  bv  rh<;  ln_:b;.!id  only  of  ihe  inhe- 
ritance or  freehold  of  his  vnft  (hall  be  any  difcontinu- 
aiK  c  thereof",  or  prejudicial  to  'he  wile  or  lier  heirs,  but 
ibey  may  enter  according  to  their  rights  ;  tines  where- 
unto  the  wife  is  party  and  privy  [and  the  above  men- 
tioned leafes]  only  excepted.  As  to  alienations  of  a 
hufband's  cllaie  by  a  woman  tenant  in  dower,  fcsV.  fee 
Stat,  11  //.  7.  r.  ~o,  which  make*  them  void.  See/*1?. 
Dlv.  VII L  and  alfo  tit.  Fprftitttr** 

Ai  to  ehnttAi  naf,  ami  thixgi  ~tn  aJlisn  e/tht  t0ti  --'W 
the  bnjb(iTi(t  fin  iW  the  wife* 

At  the  common  law,  no  perfon  hnd  a  right  to  ad  mi 
nifier.  The  ordinary  might  grant  adminillration  to 
whom  he  pleafcd,  ti.il  tbe  ila:u:ei  which  pave  it  to  the 
next  of  kin,  and  if  rhere  were  pcrfons  of  c<,jual  kindred, 
whichever  to::k  adminiltration  m  il  w;uh  entitled  to  the 
furpius.  T:ie  daiute  of  diilnbution  w-s  m^ide  to  pre- 
vent thin.  When;  'he  wife  was  entitled  only  to  the  trull 
of  .i  chattel  real,  or  to  any  chofc  in  aftiofi,  or  tontingent 
intereft  in  any  kind  of  perfonalty,  it  leems  to  have  been 
doubted,  wheUicrif  the  hufband  furviv^J  her  he  was  in- 


I  tiMcd  to  the  benefit  of  it  or  not  See  |  InJ! 


4  **A 
if  - 


fy: RrL  At.  346:  AIL  15 

<m  Ca.  Ey  234  *-See  tit.  t^ctitor.  I.  |:  V,  9. 

Upon  the  conduction  of  tla-  ilatiite^f  DiJlrihutitni?, 
:f  .  tit.  /  ,  -/pr,  V,  fj>j  it  has  been  held  thar  the  huf- 
bajid  may  adiiviuiiler  to  his  cfeceafed  wife  ;  and  th^t  he  is 
entitled  for  his  own  benefit  to  all  her  ehatiels  real,  things 
in  action,  irutb,  and  every  other  fpscies  of  perfonal  pro, 
petty,  whether  actually  veiled  in  ^-r,  and  reduced  into 
polTcliion,  or  contingent,  or  rec operable  only  by  atftton 
or  fuu.— It  was  however  made  a  quefticn  aft.  r  the  5/,?/, 
29  Car,  2*c  J-  §  25,  whether  if  the  hufhr  id  having  fur- 
viittd  his  wife,  afterward*  die,  during  the  fufpcnfe  of  the 
contingency  upon  whith  any  part  of  his  wj(r*i  property 
Uopcnded,  or  without  having  reduced  into  polTeUion  fuch 
of  h^r  property  a%  lay  in  afliun  or  fuit,  hia.  reprefeutative 
or  his  wife's  nest  oi  kin  were  entitled  thereto.  But  by 
a  icries  of  cafes  it  is  now  fe\  led,  that  the  reprefemative 
of  the  hufband  is  entitled  a »  much  to  this  fpecies  of  his 
ivife's  property,  a^  to  any  other?  that  ilie  ri^htof  admi- 
nitration,  follows  the  right  of  the  crtate,  and  ought  in 
cafe  of  the  hulband 's  death,  after  the  wife,  to  be  granted 
to  ihe  next  of  kin  of  the  hufband,  See  M 1  Hi  ^raxr'i  Law 
TreiUs  475.  Andthatif  admin  ill  rat  ion  tie  Satis  nca  of  ihe 
wife  is  obtained  by  any  third  pcrionT  h?-  U  a  truftce  for  the 
reprefentativeof  the  hufband.  See  1  P  Wms.  378,  3.-12. 

If '  tt/r  -wife jut  vr.r  the  hujlanA — As  to  this  point,  there 
is  a  material  difference  wiih  refpecf.  to  chatteh  real,  and 
goods,  cattle,  moneys  and  other  chattels  perfonak — 
All  chattels  perfonal,  become  the  property  of  the  huf- 
band immediately  on  the  mairk.ge  ;  he  may  difpofe  of 
them>  without  the  conient  or  concun'ente  of  his  wife; 
and  at  his  death,  whether  he  dies  in  her  life- time,  or 
furvives  iier,  fjjey  belong  to  his  perlbnal  reprelentative. 
See  10  Co.  4Z:  2  Inji.  510. 

With  refpeel  to  her  AwttAs  rra/,  aa  Icafes  for  year^, 
there  is  a  dultnclion  between  thofc  which  are  in  the  na- 
ture of  a  prcfent  veiled  interefl  in  the  wife,  and  thofe  in 
which  fhc  has  only  a  palhble  or  contingent  intereft.  To 
explain  thtv  fully,  it  leems  proper  to  mention,  that  it 
was  formerly  held  that  a  difpcfition  of  a  term  of  years  tu 
a  man  for  his  life,  was  fuch  a  total  difpolition  of  the 
term,  that  no  difpofi'ion  could  be  made  of  the  pofTibfc 
refiduc  of  the  term  ;  or  at  lealt  that  if  it  was  made,  the 
firit  devifee  might  difpofe  of  the  whole  term,  notwiih* 
Handing  the  dcvlfe  of  the  refidue.  This  is  reported 
{/)>■.  74,)  to  have  been  dttfri mined  by  all  the  judge*  in 
a  cafe  in  6  E<i.  6.  The  Court  of  Chancery  firft  broke 
[fkio-jph  this  rule,  and  tupponed  fuch  fuiui'e  difpofttions: 
when  made  by  way  of  truit ;  their  example  was  followed 
by  the  courts  of  law  in  Mat.  Mattnhtg's  (cfe^  8  R.tp.  94  t>. 
and  Lamped  enfe,  to  Rtf,  46  ^*  This  dilpolition  of  the 
refidue  of  a  term,  after  a  previous  difpofuion  ofittoonc 
for  life,  opera ce*  by  way  of  executory  devife,  and  the 
intcreft  of  the  devifee  of  ihe  rchdue  it  called  a  poiltbi- 
litv.  This  poflible  intere^  in  a  term  of  years  difierj 
from  a  contingent  intertil  created  by  way  of  remainder. 
If  a  perfon  limits  a  real  cftaie  to  A.  forjife,  and  after 
the  deceafc  of  A*  and  if  3.  dies  in  A.*h  life  time,,  to  C. 
for  a  term  of  years  ;  this  op-  r;.tes  not  as  an  executory 
devife,  hut  as  a  remainder,  and  therefore  is  not  to  be. 
considered  as  a  poflibility,  but  a*  a  con;ir»gent  intcrefh 

Now  if  a  per  Ion  ii^iriies  a  uoman  poiitlled  of,  or  en- 
titled to  the  trull  of  a  prcfent,  actual  and  veiled,  intercft 
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in  a  term  cf  years,  or  any  other  chattel  real,  it  fo  far  be-  J 
COIQM  his  property,  that  he  may  difpofe  of  it  dating  her, 
life;  and  if  he  furvives  her,  it  veils  in  him  absolutely j 
hut  if  he  make*  po  djfpouttod  of  it,  and  Ihc  furvives 
hint,  it  belongs  to  her,  and  not  to  hi*  representatives: 
m>r  is  he  in  this  cafe  intirlcd  to  difpofe  of  it  from  her  by 
will.  Pnc.  Cb.  41 8  :  2  l'<rn.  270. 

If  a  pcrlon  m  uric*  a  woman  enti:!ed  to  a  pofTihle  or 
Contingent  inti  i«  A  in  a  term  of  years,  if  it  is  a  legal  in- 
trreft*  that  is  fuch  an  interest,  |?  upon  the  determination 
et  the  previous  clUtc,  or  the  happening  of  the  contin- 
gency, will  immediately  veA  in  pofleflion  in  the  wife, 
there  the  hulband  ni3y  allign  it ;  unlef*  perhaps  in  thofe 
1  ales  where  the  poffibility,  or  contingency,  is  of  fuch  a 
nature,  that  it  cannot  happen  during  the  hulband's  life- 
time. I  Iv/f.  46  to  Rtfi.  51  a:  Hutt.  17:  l  Salk.  326. 
But  it  i>  an  exception  to  ihi*  rule,  at  Icaft  in  equity,  that 
if  a  future  or  executory  interefl  in  a  term  or  other  chat- 
tel, is  provided  for  the  wife,  by  cr  with  the  confent  of 
the  hufband,  there  he  cannot  difpofe  of  it  from  the  wife, 
:;s  it  would  he  ahfurd  to  allow  him  to  dcfc.a  his  oivn 
agreement.  But  this  fuppofa  the  provision  to  be  made 
before  marriage  ;  for  if  made  (ubfequcn:.  it  is  a  mere 
voluniaty  aft,  and  void  again!!  an  aflignee  for  a  valuable 
confide: .ition.  1  Ch*.  Ca.  225.:  1  Vfif**  7,  18  :  1 
Ab.  58. 

!;  .1  wife  h3\e  a  chattel  real  t«  euttr  ,!n':t,  afcxecutor 
or  adminirtrator,  the  hufband  cannot  difpofe  of  it.  1  luf. 
3 ;  1  a.  But  if  the  wife  had  it  as  executrix  to  a  former 
hufband,  the  hufband  may  difpofe  of  it.  3  Wilf  277. — 
And  it  a  woman  be  jointcnant  of  a  chattel  real,  and 
marries  and  dies,  the  hufband  (hall  not  have  it,  but  it 
furvives  to  the  other  jointcnant.  1  hfi.  185  b. —  And 
the  hufband  hath  not  power  over  a  chattel  real,  which 
the  wife  hath  as  guardian.  P!<t.l  J.  294. 

Things  In  ciiiiw  do  not  veil  in  the  hufband  till  he  re- 
duces mem  into  pofTcSlion.  It  has  been  held  that  the 
hufband  may  fue  alone,  for  a  debt  due  co  the  wife  upon 
bond  ;  but  that  if  he  join  her  in  the  action,  and  recover 
judgement  and  die,  the  judgment  will  furvive  to  her. 
l  Fern.  396:  fee  AH.  ;6:  z  Liv.  107  :  2  AVz.  677.  The 
principle  of  this  diiHn&ion  appears  to  be,  that  his 
bringing  the  action  in  his  own  name  alone,  is  a  difagrcc- 
ment  to  his  wife's  interest,  and  implies  it  to  be  his  inten- 
tion that  it  fhould  not  furvive  to  her  ;  but  if  he  brings 
the  action  in  the  joint  names  of  himfelf  and  his  wife,  the 
judgment  is  that  they  both  fhould  recover;  fo  that  the 
fur  vising  wife,  and  not  the  representative  of  the  hufband, 
is  to  bring  the  fnrtfr.clat  on  the  judgment.  Jn  3  Atk. 
21,  Lord  HiV.i-wiLke  is  reported  to  fay,  that  at  law  if 
the  hulbind  has  recovered  a  judgment  for  a  debt  of  the 
wife,  and  dies  before  execution,  the  furviving  wife,  not 
the  hulband's  executors,  is  entitled. 

Thefe  appear  to  be  the  general  principles  of  the  courts 
cf  Lcrjj.  refpecting  the  intcre.1  which  the  hufband  takes 
in,  and  the  power  given  him  over  the  things  in  action  of 
bis  wife;  but  the  courts  of  Equity  have  admitted  many 
very  nke  diflindtions  refpecting  them. 

1 .  A  Settlement  made  before  marriage,  if  made  in  con- 
federation of  the  wife's  fortune,  entitle*  the  icpjcfcntativc 
of  the  hufband  dying  in  his  wife's  life  tune,  to  the  w  hole  of 
her  things  in  action;  but  it  has  been  faid.  that  if  it  is  not 
mode  in  consideration  of  her  fortune,  the  furviving  wife  will 
m  entitled  to  the  things  in  action,  the  property  of  which 


has  not  been  reduced  [inro  his  power]  by  the  hufband  \n 
his  life  time:  fo  i<  the  (ettteOlCOt  IS  in  omfidcration  of  a 
particular  part  of  her  forsonCj  fov-h  of  the  things  in  ac- 
tion as  aic  not  comprised  in  that  part,  it  h->  ocen  l.ud, 
furvive  to  the  wife.  See  /';.'.  Ch.  63  :  2  /V»«.  502  :  Talb. 
l6S.  In  the  CaSe  of  Bloit  V.  Countefi  cf  HtriforJ,  (2  Vnn. 
501,)  a  Settlement  was  made  for  the  beneht  of  the  wile, 
but  no  mention  was  made  of  her  perfonal  eftnte  ;  it  was 
decreed  to  belong  to  the  representative  of  the  hulbanu  ; 
and  it  was  then  laid,  that  in  all  cafes  wheie  there  was  a 
Settlement  equivalent  to  the  wife's  portion,  it  Should  be 
intended  that  he  is  to  have  the  portion,  though  there  is 
no  agreement  for  that  purpole.  ^ee  Eq.  Al>.  69. 

a.  If  the  hufband  cannot  recover  the  things  in  action 
of  his  wife  but  by  the  atliltance  of  a  Court  of  Equity, 
the  court  upon  the  principle,  that  he  who  Seeks  equity, 
muSi  do  equity,  will  not  give  him  their  allitfance  to  re- 
cover the  property,  unieis  he  either  has  made  a  previous 
provifion  for  her,  or  agrees  to  do  it  out  of  the  property 
prayed  for  ;  or  unlefs  the  wife  appears  in  court,  and 
confents  to  the  property  being  made  over  to  him.  2  Fi 
IV mi.  641  :  3  /'.  It  mi,  12:  Ttib*  1-9:  2  /Vs.  6O9. 
Neither  v.i'l  the  court,  where  no  Settlement  is  made  fur 
the  wife,  direct  the  fortune  to  be  paid  to  the  hulband, 
in  all  c-fes  where  She  does  appear  pcrfonally  and  confent 
to  it.  2  fn.  579.  It  appear*  to  be  agitcd,  that  the 
iotereft  is  always  payable  to  the  hulband,  if  he  main- 
tains his  wife.  2  !'.z..  c6l,  2  ;  yet  where  the  hulband  re- 
ceives a  great  part  of  the  wife's  fortune,  and  will  not 
fettle  the  reft,  the  court  will  not  only  ltop  the  payment  of 
the  rcfidue  of  her  fortune,  but  will  even  prevent  his 
receiving  the  intercft  of  the  refiduc,  that  it  may  accumu- 
late for  her  benefit.  3  Atk.  z\. 

3.  Voluntiers  and  a.T:grees  under  a  commiffion  of 
bankruptcy,  are  in  cal'es  of  this  nature  fubject  to  the 
fame  equity  as  the  hufband  ;  and  are  then-lore  required 
by  the  court,  if  they  apply  for  it's  afiiltance  in  recover- 
ing the  wife's  fortune,  to  make  a  proper  provifion  for 
her  out  of  it.  2^.420:  t  V.  IVtm.  382.  But  if  the 
hulband  actually  afligns  either  a  tiuft  term  of  his  wife, 
or  a  thing  in  action,  for  a  valuable  confiJeration,  the 
court  does  not  compel  the  aflignee  to  make  a  provifion 
for  the  wife,  t  Ftrn.  7.  See  1  fVnr.  18.— and  Cm'; 
If.us.  i.  459,  in  $x:e,  where  Lord  Tbrnrloto  is  reported  to 
have  faid  in  a  cafe  before  him  "  that  he  did  not  find  it 
any  where  decided,  that  if  the  hufband  inakei  an  actual 
alignment  by  contract  for  a  valuable  consideration,  the 
aflignee  should  be  bound  to  m-ke  any  provision  tor  the 
wife;  bu:  th it  a  court  of  equity  has  much  greater 
con  liberation,  for  an  alignment  actually  made  by  con- 
tract, than  for  an  aflignment  made  by  mere  operation 
of  liw;  for  in  this  latter  cafe  the  creditor  Should  be  ex- 
actly in  the  c.ife  of  the  hulband,  and  Subject  precifcly 
ro  the  fame  equity  in  favour  of  the  wife." 

4.  But  notwithstanding  the  uniform  and  earned  fo- 
licitude  of  the  courts  of  equity,  to  make  fome  provision 
for  the  wife  out  of  her  fortune,  in  thole  cafes  where  the 
hufband,  or  thofe  claiming  under  him  by  ait  of  law, 
cannot  come  at  ir,  without  the  afliftante  of  thofe  courts, 
Aill  it  docs  not  appear  that  they  have  ever  ir.tcrlered  to 
prevent  its  being  paid  the  hufoand,  or  to  inhibit  him 
from  recovering  it  at  Jaw.  2  Atk.  4  20. — In  Vrt.  Ch.  414, 
it  is  obferved,  that  if  the  trullecs  pay  the  wile'*  for- 
tune, it  is  without  remedy. 

5.  Money 
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5  Money  due  on  mortage  is  conftdcred  as  a  thing 
in  action,  it  fccms  10  hue  brc-n  formerly  underftood 
that  as  the  hatband  could  not  difpofe  of  land*  mortgaged 
in  fee,  without  the  u  i fr ,  the  t Hate  remaining  in  the  wife, 
carried  the  money  a!ong  with  it,  to  her  and  her  reprc- 
fentatives ;  but  that  as  to  the  trufl  and  the  abfoluse  power 
of  a  rerm  of  years.  &#re  wa»  nothing  to  keep  a  mortgage 
cM»C»  fecurcd  by  a  ternvfrom  going  to  the  hum-tod's  re- 
prefentatives :  but  this  diftinClion  no  longer  prevails; 
and  it  is  f.i-.-.v  held  th.it  tho'  in  rhe  cak  of  1  mortgage  in 
lee.  the  legal  fee  or'  the  lands  in  mortgage  conrinaei 
in  the  wife,  flic  is  but  a  trolley  and  clue  tiu.t  of  the 
mortgage  follows  the  property  of  ihedeLt.  dee  1  P  iV/m, 
4^8  i  2  Adt\  toj. 

6.  If  baron  and  feme  hate  a  decree  for  money  in 
right  of  the  Feme,  sod  then  the  baron  die*,  the  benefit  of 
the  decree  belong*  to  the  feme,  and  not  to  the  c  net  uxor  of 
the  huibanJ.  Tail  w.m  gerriried  by  Hi<\  L'h  J  and, 
hi*  certificate  conriruir  J  by  Ltrri  Cbiwteffor,  \  '.ii,  Gn  27. 
if  the  wife  has  2  judgment,  and  it  is  extended  upon  an 
tfrgift  the  hulband  may  a&gn  if' without  a  conlidcration. 
to  it  a  judgment  be  given  in  troll  lor  a  feme  fo!e,  who 
marries,  aod  by  con  fen  t  of  her  ti  utters  is  in  poiicihon  of  the 
Und  extended,  the  hulband  may  afiign  ovrr  the  extended 
inierclt;  and  by  the  fame  rcafonT  if  the  feme  has  a 
decree,  to  hold  and  enjoy  lands  until  a  debt  due  to  her 
is  paid,  and  fhe  is  in  polieiJton  of  the  land  under  this 
decree,  and  marries  'he  hulband  may  a.li^n  it  without 
any  confide  ration,  tor  it  is  tn  naiure  of  an  extent  3  P. 

,  zco. 

*  The  above  fummary  on  this  part  of  tlte  law  relative 
to  baron  and  feme,  is  principally  taken  from  the  ingenious 
and  laborious  notes  on  t  l*tji* — To  whith  may  be  added 
the  following  mifceUaaeona  observation  ». 

7,  Jf  a  leafe  be  conveyed  by  ^.fmi/det  in  truft  for  the 
ufe  of  hcrfclf,  if  fhe  afterwards  marries,  it  car.net  be 
difpofed  of  by  thchufbaad  :  it  ihe  S\nt  he  dial  I  net,  have 
it,  but  the  executors  of  the  wire.  M.vJj  44  ;  Sec  z  Pirn* 
z-o. 

If  »  feme  having  a  rent  for  life  takes  hufbr.n  i,  thr- 
ill ail  have  action  or  debt  tor  iUr  rent  incurred  dating 
the  covert  ur**.  -iftcr  the  deiith  of  x\\*fwu.  1  Dsn  v.  7iy* 
And  arrears  due  in  the  .life-time  of  the  hufb&nd,  af- 
ter his  dcjth,  fli.JI  far vive  to  the  wife,  if  fhe  ou-.Uves 
bittin  and  her  ad  numerators  after  her  death.  2  i;.rr.  1 15  1* 
A  f'cmt  lel&e  tar  life,  rrudciin£  ren:,  tuke*  JiwibM.-j  and 


A  legacy  was  given  to  a  feme  Covert,  who  lived  fepa- 
rate  from  her  hulbuml,  and  the  executor  paid  it  to  the 
feme,  and  took  her  receipt  for  it:  yet  on  a  kill  brought 
by  the  hufband  againft  thee*ecotor,  he  was  decreed  to 
pay  it  over  again,  with  intereft  j  f*i&,  261- 

If  hulband  11  attainted  of  felony,  and  pardoned  on  con- 
dition of  trnnlpc-rtation  foi  JjI>,  and  afterwards  the  wife 
becomes  intuitu  to  an  orphanage,  [hare  of  pcribuaicltetf , 
it  mail  not  belong  to  the  h^Jband,  but  to  the  wife.  3  P, 

Trinkets  and  jewels  given  to  a  wife  before  marriage, 
become  the  hujhand's  again  by  marriage,  and  are  liable 
to  his  debts,  if  his  perfonal  cnateis  not  ffffficieot.  2  Aijk, 
tc+. 

8.  And  as  the  hulb  ind  may  generally  acquire  a  property 
in  all  ihe  perfomtl  fubrtance  of  the  wile,  fo  in  one  par^ 
tletllur  inii^nce  ihe  wife  may  acquire  a  property  in  foiue 
of  her  hulband's  goods*  which  Hull  remain  to  hej  aficr 
hit  death,  and  not  goto  bia  executors  1  hefcare  called 
paraphernalia  $  which  ii  a  term  borrowed  from  the 
Civil  Law,  and  if  derived  ftotn  tlje  Cuti,  fjgnif^ing 
fomething  over  and  above  IjeV  dower.  Our  law  ufea  it 
to  (ignifv  the  apparel  and  ornaments  of  the  wife  fuitablc 
to  nt  r  rank  and  degree ;  and  therefore  even  rhe  jenr&i 
of  a  Peerefs  ufna!ly  worn  by  h<r,  l  ave  been  held  to  02 
piiritf,hcriuilia+  AJm  zt  —  l  hefv  flie  becom'S  enucled  to 
.tr  the  death  of  her  huiband,  ovt-r  ;tnd  above  her  joififtyre 
or  dower,  and  preferably  to  all  other  reurtfentativri.  C?n. 
Cm  .  343,^  :  J  Jto.  M.  911  :  ib&. — Ncirlier  cmi 

the  hit/band  devifc  by  his  will  fuch  orn,  mcnti  or  feiA  !i 
oi  hii>  wiie  ;  though  during  his  life,  perhaps  he  fiith  tite 
power  10  fell  or  give  them  away.  NvpsMax*  r, jfe-. 
z  CcfiiiH.  456-—  But  if  ftie  coniinitc  in  the  ufe  of  them, 
til]  his  death,  flic  Jh;.Jl  afterwards  retain  them  &£&imi  i«ii 
executors  and  arfjuinjjlrators,  and  all  other  pnfuni  e;r- 
ci-pt  creditors,  wheit;  there  is  a  dcncicticy  of  auetJ,  1  Pt 
Wmt.  7_;o.— -.^nd  her  necefiary  ^pp.ircl  is  protected  even. 
ugatnQ  Lite  chmi  of  c  red  nor?.  Heft  Mix.  e.  4  f. 

Thai  the  widow '5  paraph crnalu  are  fubjeel  to  the 
debo,  bur  r-reftrred  to  the  legacies  of  the  httJband  \  ind 
th  <i  lJij  i;e,jit(.LJ  iu!t-i  c^f  iuani11.1t ling  aJTets  nre  ^i'i.Hicg- 
blc  iu  gning  c:Tcct  it>  fucn  priority,  fee  not  only  I  P. 
i/'/rt..  )  jo.  quoted  .Lbove,  but  ::\io  1  P.  Wn:s.  \\\  \  z  /ftk. 
104.  64U  :  3  .hk.  309,  393  :  2  /V:s  7  :  bee  alio  Cha,  Ca. 
240  :  t  V.  K.  xj. 


he  took  the  prom*  cut  of  whicl*  ihe  rent  ought  10  iftue. 
K*ii'vi   \  a  1  .  R*   .  u. 

If  a  f ejne covert  fucs  a  wom^n  to  tue  fpiriiual  conn  for 
adulrcry  with  her  hufb-Mid,  ^nd  obtaioi  \i  lenience  Lgiin:: 
her»  and  coftsj  the  hulband  may  tvJcafe  thefe  cofa,  tor 
the  marriage  eonrinu.-s,  ^^d  wl^tievei  *ccruca  to  ihe  wite 
during  L;,ivefture,  belong-i  to  ti-r  Riband  ;  }€f  thtt  Cii  j. 
on  tttotioa  tor  prohibition,  t  S«pe.  1 '  j . 

Bu:  if  tne> hufbind , and  wife  be  dt%ar;ed  a  twtt ,0  i$ 
tbew,  and  the  wife  ha*  her  alimony,  and  (ati  for  d?fi 
maiion  or  other  injury,  and  there  hai  cotls,  and  the  huf- 
baad  releafej  rhem,  this  fhall  not  bar  the  wife,  fur  thefe 
coils  cyme  in  lieu  of  what  fhe  hath  fpent  out  of  her  ali- 
mony, whit h  i>  a  le^;uaie  maintenance,  a;i;S  not  in  the 
power  of  her  huluamL  1  Rfj>*  4 ail  •  3  fyiflk&&4-* 
1  Roi.  Air,  343  -.  2  M.  Mr*  2193  :  1  $aU.  lit. 

Vol.  L 


V.  If  a  nw/ikinA 
Ix'vtuiKi  Ihdi  at  iJi?  hu  ' 


take 


ufhand  ;  hrr  debt 
and  both  ire  to  be 
■■  Jter  me  death  of 
^irttt  boiN  tinring 
&.  1 20.  Wrwre 


f  it-d  forit  j  but  ihe  hulband  is  m, 

tUi  wifi-,  un.ef>  there  br  a  jod^rj 
I  me  coverture*    I  Rol.  3^1 

there  h  jodgmiruc  again lln/Vw ^.V,wJfo  marries  und  dtt.% 
'  the  iiwwi  fi.iill  not  te  charged  tnrrcwith  :  th(»ngh  it  die 
}  jd-Jgnient  be  had  apoa fririi/acipj  aguir.li  irar<m  taut ftmet 

+yvX  then  ibvf<ne  diti,  AC  lhail  be  c!Urged,  *i  M*.L  t£6. 

\u  a£tion  brou^hi  again  Jl  ajew&jefc,  if,  pending  the  :il  Lion, 

Ihe  marricii  this  dull  not  abate  the  aliion  ;  bin  $h 

yUmiW  may  pr<fCecd  iu  juJ-meut  and  eseciirion  ag,«U 

2 J 7  1  J'-'1'  ' 2  And  ii  bctt.-i  Cifgiti  be  brought 
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to  remote  the  eaufe,  the  plaintiff  is  to  move  for  a  prrre- 
dead*  on  the  return  of  the  hahflts  , --  r/.v i .-  alfij  th«  court  of 
R.  R..  may  rcfufe  ii,  whcie  brought  to  abate  a  j  u A  ac- 
tion.  i  H. 

In  general  the  bufkrnd  is  liable  to  the  wife's  debts,  con* 
Tracled  before  marriage,  whether  lie  had  any  portion  with 
brr  t.r  Tiot  j  an  J  tim  the  law  prciumo  reaibnable,  bc- 
t:iOie  by  the  marriage  the  hulbaud  acquires  an  abfolnte 
interctt  in  the  perianal  cllacc  of  the  wire,  and  has  the  re* 
ceipt  of  the  rents  and  profits  of  her  real  cllarc  during 
coverture  ;  affo  u  hatever  accrues  to  her  by  her  labour,  or 
mherwife,  during  the  coverture,  belongs  to  the  hu  (b-i>'-cJ  r 
fo  thru  in  favour  of  creditor!,  and  that  no  perfon's  aft 
fhoulJ  prejudice  another,  ihr  law  makes  the  hulband 
liable  to  thofc  debts  with  which  he  took  her  attached. 
F.  N.B.ii.^:  20  Hen.  6.Z1&  :  Moor  468  .  I  RoL  Ahr, 
3,1:  3  Mod.  1S6. 

If  baron  and  feme  are  focd  on  the  wife*:  bond,  entered 
in:o  by  the  feme  before  marriage,  and  judgment  is  had 
thereupon,  and  the  wife  dies  before  execution,  yet  the 
hufband  is  liable  ;  for  the  judgment  lias  altered  the  debt. 

If  judgment  be  againft  hulband  and  wife,  he  dies,  and 
fhe  furvivej,  execution  may  be  againft  her.  t  Rol,  Air. 
£90.  /.  to,  50  :  See  noil  X. 

Where  a  man  marries  a  m'/w  exeeutrix,  her  evi- 
dence thai  I  not  be  allowed  to  charge  her  fecond  hufband 
with  more  than  flic  can  prove  to  have  actually  come  to 
fcer  har.ds.  Agreed  per  eur.  Abr.  Ef.  Ca.  227.  Hil.  1719. 

D.  ttnfijftd  a  'udgmffif  t-j  pr  who  made  his  wife,  the 
p'ainrifr,  exeat*  ix^  and  died  ;  (he  ailndn!fif.tcd  and  married 
a freond  hujhai>dt  and  then  fie  tf/aar,  without  her  hulband, 
e<knvu:Udgtd fatiffaeliM,  tbtitgb  nt  real fatiifatlisn  was  made. 
'i'ha  court  held  rhat  this  wai  nor  good,  S;J.  5  ir 

A  wife  adndnijlmtrix  under  17  ftial!  join  with  her  hus- 
band in  an  action  ;  f#  Ttoifdsat  j.  Aftf.  297, 

If  a  feme  cxeeuiri.x  tain  battn,  and  he  rrlrafet  all 
titaff  this  (hall  be  a  bar  during  the  coven  arc  without 
queftion  ;  by  the  juftices.  Sr.  Releafa,  fL  29, 

(fa  feme  executrix  take  haron^  and  tlie  Aaron  puts  him- 
fe]f  in  vrbitmmtttt  for  death  ef  the  te/fatcrt  and  award  fj 
tnade-f  and  the  bar&n  dteft  the/tzar  jbnU  ht  barrrd  ;  per  fct' 
cur'.  Brwie  fays,  that  from  hence  it  fiems  to  hirn,  that 
the  rcleafe  of  ihe  baron  without  the  feme  is  a  good  bar 
againft  the  feme  ;  paid  tcrucditia;  anno  59  //♦  t  j  ;  and 
therefore  there  he  excepted  thofe  debts  in  hi*  releafe, 
otherwiie  they  had  heen  extinfl.  Mr.  Rtitofti,  pi.  79. 

If  a  man  marries  an  adminiftratrix  to  a  former  huf- 
band,  who  in  her  widowhood  wailed  the  afleti  of  her  in- 
te^atc,  the  huthand  is  liable  to  the  debts  of  the  inteiUte, 
during  the  life  of  the  wife  ;  and  this  Iball  be  deemed  a 
drveftavit  in  him.  Oc.  Car.  603. 

VI.  Every  gifr,  grant,  or  difpof;tion  of  goods^  lands, 
or  other  thing  whatsoever,  and  all  obligations  and  feoff- 
ments made  by  bfime.  itovert,  wiihou:  her  hulband's  con- 
tent, are  void.  1  H  5,  125  :  Fitz*  Cntrt*  18. 

The  husband  is  obliged  to  maintain  his  wife  in  aecef- 
faries :  yet  they  mult  be  according  to  his  degree  and  eltatc, 
ic  charge  him ;  and  ncccftarics  may  be  f  unable  to  a  huf- 
hand's  degree  of  quality,  but  aot  to  his  eflaic ;  alfo  they 
nmy  be  ncccflaries,  but  not  r.\  ascfjfitaie  to  charge  the 
liik&band.  i  Mud.  1*9:  1  Ntt/l  Abr*  354*  If  a  woman 
buy*  things  for  her  ncccfTary  apparel,  though  m  thou  I  the 


confent  of  hrr  husband,  yet  the  husband  (hall  be  bsund 
to  pay  it.  Brvuwl-  47,  And  if  the  wife  buys  any  thing 
for  herfelf.  children,  or  family,  and  the  bar*n  does  any 
aft  precedent  or  fubfequent  whereby  he  thews  his  con- 
fent, he  may  be  charged  thereupon.  I  Sid  tuo.  Til 
expeoces of » fente  covert^  funeral,  paid  by  her  father, 
while  her  husband  had  left  her,  and  was  gone  abroad, 
deemed  neceliaiies.  H.  Black.  Rep.  90,  Though  a  wife 
h  very  lewd,  if  ihe  cohabit*  with  her  husband,  he  11 
chargeable  for  all  neoefiaries  for  her,  brcaufc  he  took 
her  for  better,  for  worfe :  and  fo  he  is  if  ha  runs  sway 
from  her,  or  turns  her  away  :  but  tffitgaei  awayfrwn  her 
hit/band*  then  as  foon  as  fuch  Reparation  ii  notorious,  who- 
ever  gives  her  credit  doth  it  at  his  peril,  and  the  bulb™  J 
i;.  \\;a  linble,  untefs  he  take  her  again,  1  Sa'k.  1 19:  fee 
1  Strn.  647,  706:  and  as  to  actions  againll  feme*  covert 
having eloptd  fee  2  BUck*  Rep*  10*9 

If  a  man  cohabit*  with  a  woman,  allows  her  to  aflame 
his  name,  and  pities  her  for  his  wife,  though  in  fail  he  is 
not  married  to  her,  yet  he  is  liable  to  her  contracts  for 
nect  rtiiries  ;  and  there ic\:c  v  ■  ■:;u;-r  aettuple  is  a  bad  plea 
in  an  tcHon  on  t Recife  for  the  debt  nf  a  wife;  it  is  good 
only  in  dower  or  an  appeal.  Ball.  JV,  P.  136:  EJp.  hr. 
P.  114. 

Although  a  huiband  he  bound  ro  pay  his  wife's  debts 
for  her  reafonable  provifton,  yet  if  Ihe  parts  from  him» 
elpeciaily  by  reafon  of  any  mssbchaviotir,  and  he  allows 
hiT  a  maintenance,  he  fhati  never  after  be  charged  with 
her  debts,  till  anew  cohabitation;  but  if  the  husband 
receive  her,  or  come  after  her,  and  lie  with  her  but  feral 
night,  that  may  make  him  liable  to  the  debts*  Pafc&+ 
l  &m\  Med,  Qaf.  J-);,  i;r.  If  tJierc  bean  Agreement  in 
ivHting  between  husband  and  wife  to  Lire  fc  pa  rate,  and 
thai  fhe  fliall  have  a  feparare  maintenance,  it  lhall  b::  d 
them  both  til!  they  bcth  ac;jee  to  coh.ibit  again  ;  and  \i 
the  wife  is  willing  to  retu;  n  to  her  hurband,  the  may  ;  but 
ic  has  been  adjudged,  that  the  husband  hath  no  coercive 
power  over  the  wile  to  forze  her,  though  he  may  vilit 
her,  and  ufe  all  lawful  me.ins  in  order  to  a  reconciliation. 
Mkh.  Go.  j .  Mvd.  Ca.  m  L.  &  E.  21. 

Where  there  is  a  frparation  by  confent,  and  the  wife 
bath  a  feparare  allowance,  thofe  who  iruft  her,  do  ir  upon 
her  own  credit.  1  Salt,  lib.  If  a  husband  makes  his 
wife  an  allowance  for  clothes,  fjV.  which  is  cotiftautly 
paid  her,  it  is  laid  he  fliail  not  be  charged.  1  Sid.  109, 
And  if  he  forbids  particular  pcrfons  to  truft  her,  he  will 
not  be  chargeable  :  bur  a  prohibition  in  general,  by  put- 
ting her  in  the  new  s- papers,  is  no  legal  notice  not  to  trust 
her.  1  V(»tt  42. 

It  may  now  fafc!y  be  alTumed  a»  a  principle,  that 
**  where  the  husband  and  wife  part  by  confent,  and  ihe 
has  a  feparatc  maintenance  from  the  husband,  fhe  fhall 
in  .ill  cafes  be  fubj eel  to  her  own  debss." — This  was  firifc 
finally  decided  and  fettled  in  ilie  cateof  Ringjiiad  v.Lady 
Lantjforcugh,  M.  Z}  Go.  3.  and  H>  23  Gc?.  j»  where  in 
actions  again  It  the  defendant  for  goods  fold  Ihe  pleaded 
coverture;  and  the  plaintiff's  replication  **  that  Jhe 
lived  feparatc  and  apart  from  her  husband,  from  whom 
fhe  had  a  feparatc  maintenance  j  and  lo  was  luble  to 
her  own  debts,"  was  on  demurrer  holder  to  be  good  ;  and 
plaintiff  had  judgment. — In  the  above  c.i/e  the  plea 
alfo  Mated  that  the  husband  lived  in  itrfund,  which  being 
out  of  the  procefs  of  the  court,  fomc  Jtrtf*  was  laid  on  it 
in  the  dcculon  ;  but  m  the  cafe  of  BaruxtlYi  Emls, 

24  Cl*. 
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2\G'o.  3.  it  was  decided  as  a  general  principle,  that  the 
husband  was  not  liable  in  any  cafe  wheic  the  wife  lived 
apart,  and  had  a  feparate  maintenance  ;  and  this  princi- 
ple was  recognized  in  Cerbett  v.  Poelnitz  which  followed 
it.  1  Term  Rep.  5. 

It  has  been  faid,  that  when  the  husband  and  wife  live 
apr.rr,  the  wife  mull  have  a  feparate  maintenance  from 
the  bujband,  in  order  to  difchargc  him.  4  Burr.  2078  — 
But  this  opinion  feems  much  fhaken  by  that  of  Lord 
Mm  /'■:.:,  in  1  Term  /CV/>.  5  —  1  1,  w  here  he  fays,  the  cafes 
(already  mentioned)  uo  not  rell  on  one  or  two  circum- 
ilanccs,  but  on  the  great  frintlflt  which  the  court  has 
laid  down  M  that  where  a  woman  has  a  feparate  ctlate, 
and  acts  and  receives  credit  as  a  feme  folc,  Ihe  Hull  be 
liable  as  fuch" — A  principle  which  extends  further  than 
the  feds  of  any  cafes  yet  determined. — And  it  lecms  that 
now  a  determination  in  \z  Mod. 60$,  where  coverture 
and  the  life  of  the  husband  in  Ireland  was  given  in  evi- 
dence in  an  action  again  ft  a  woman  who  had  traded  for 
lz  years  as  a  widow,  ii>  not  law. 

The  b<non  in  an  account  fhall  not  be  charged  by  the 
receipt  of  his  wife,  except  it  cama  to  his  ufe.  1  Dan-v. 
707.  Yet  if  Ihe  ufually  receives  and  pays  money,  it  will 
bind  him  in  equity.  Akft  Caf.  Eq.  61.  And  why  not  in 
law,  in  an  action  for  money  had  and  received  ?  For 
goods  fold  to  a  wife,  to  the  ufe  of  the  husband,  the  huf- 
band  mall  be  charged,  and  be  obliged  to  pay  for  the 
fame.  Sid.  425. 

If  the  wife  paivn  her  deaths  for  money,  and  afterwards 
borrows  nrney  :  ?  redeem  tl  >>>.,  the  husband  is  not  charge- 
able uniefs  he  were  consenting,  or  that  the  firll  fum  came 
to  his  ul'e.  2  Sbozv.  283. 

If  a  wife  takes  up  clothes,  as  filk,  Effc  and  pa-.vns  them 
before  made  into  eloth.s,  the  husband  fhall  not  pay  for 
them,  bee  a  ufe  they  never  came  to  his  ufe;  othcrwife  if 
made  up  and  worn,  and  then  pawned  ;  per  Holt  Ch.  J.  at 
Guildhall.  \Salk.  118. 

A  wife  may  ufe  the  goods  of  her  husband,  but  fhe  may 
not  difpofe  of  them  :  and  if  Ihe  takes  them  away,  it  is 
not  felony,  for  lhc  cannot  by  our  law  Ileal  the  goods  of 
her  husband  ;  but  if  fhc  delivers  them  to  an  adulterer, 
and  he  receives  them,  it  will  be  felony  in  him.  3  hi/l. 
308,  3 jo. 

If  the  buron  u  beyond  fa  in  any  voyage,  and  dwing  his 
tibfaui  the  wife  buys  mctjfa»ies,  this  is  a  good  evidence  for 
a  jury  to  find  that  the  baron  affumpjit.  Sid.  127. 

A  husband  who  has  abjured  the  realm,  or  who  is  ba- 
nifhed,  is  thereby  r.  rrtwrj  ;  and  bring  difabled  to 

Ate  or  be  feed  in  right  of  his  wife,  fhe  mull  be  cotifidcred 
as  a  fane  fole;  for  it  would  be  unreafonable  that  (he  fhould 
be  remeoilcfs  on  her  part,  andcquiliy  hard  on  thofe  who 
hid  any  demands  on  her,  that,  not  being  able  to  have  any 
redrels  Mum  the  husband,  they  fhould  not  have  any 
an  trill  her.    Bro.  Baron  and  t trie,  66:    Co.  Lit.  1 33  ; 

1  Rol.  Rep.  400  :  Moot  85  I  :  3  Buljl.  t88  :  1  But)!.  140  : 

2  Fan.  1 04. 

In  ffjfimpfii  the  defendant  proved  that  fhc  was  married, 
ard  hi r  husbami  alive  in  Fr^.ce,  the  plaintiff  had  judg- 
ment, uf  on  which,  as  a  vcrciit  ngainik  evidence,  lhc 
moved  /or  a  new  trial,  but  it  was  denied  ;  for  it  fhall  be 
intended  that  lhc  was  divorced  :  bclides  the  husband  ii 
;:n  alien  enemv,  and  in  that  cafe,  why  is  not  his  wife 
chargeable  .,s  a  feme  folc  ?  1  Solk.  116:  Detrly  v.  Duchefs 
of  Mazarine. 


By  the  euflmn  of  London,  if  a  feme  coveit  trades  by  her- 
felf,  in  a  trade  with  which  her  husband  does  not  intermed- 
dle y  fhc  may  fue  and  be  fued  ai  a  feme  fole.  1  o  Mod.  6. 

Hut  in  fuch  cafe  fhe  cannot  give  a  bond  and  warrant 
of  attorney  to  confefs  a  judgment :  and  when  fued  as  a 
feme  fole,  fhc  mud  be  fued  in  the  courts  of  the  city  of 
London  ;  for  if  fued  in  the  courts  above,  the  husband 
mil  ft  be  joined.  So  the  wife  alone  cannot  bring  an  ac- 
tion in  the  courts  ahove,  but  only  in  the  city  courts  ; 
and  this  even  though  her  husband  be  dead  ;  if  the  caufo 
of  aclion  accrued  in  his  life  time.  4  Tarn  Rep.  361,  2. 

Where  a  married  man  is  tranfported  for  any  felony, 
■Jc.  the  wife  may  be  fued  alone,  for  any  debt  contracted 
by  her,  after  the  tranfportation.  1  l':>  >n  Rep.  9. 

VII.  In  fomc  cafes  the  command  or  authority  of  the 
husbanJ,  either cxprefs  or  implied,  will  privilege  the  wife 
from  puniihment,  even  for  capital  offences.  And  there- 
fore if  a  woman  commit  bare  theft  or  burglary  by  the 
coercion  of  her  husband,  (or  even  in  his  company  which 
the  law  conflrues  a  coercion,)  fhc  is  not  guilty  of  any 
crime,  being  confidercd  as  acting  by  compullion,  and 
not  of  her  own  will. 

But  for  crimes  mala  in  fe,  not  being  merely  ofFenrc, 
againft  the  laws  of  fociety,  fhe  is  anfvverable;  as  for 
murder  and  the  like;  not  only  becaufe  thefc  are  of  a 
deeper  die  ;  but  alfo  fince  in  a  Hate  of  nature,  no  one  is 
in  fubjection  to  another,  it  would  be  unreafonable  to 
fcreen  an  offender  from  the  punifhment  due  to  natural 
crimes,  by  the  refinements  and  fubordi  nations  of  civil  fo- 
ciety.  In  treafon  alfo,  (the  higheft  crime  which  a  member 
of  focicty  can,  as  fuch,  be  guilty  of)  no  plea  of  coverture 
fhall  excufe  the  wife:  no  preemption  of  the  husband's 
coercion  fhall  extenuate  her  guilt.  1  Hale's  P.  C.  47. 
And  this  as  well  becaufe  of  the  odioufnefs  and  danger- 
ous confcqucnce  of  the  crime  itfclf,  as  becaufe  the  huf- 
band  having  broken  through  the  moll  facred  tie  of  focul 
community,  by  rebellion  againft  the  ftatc,  has  no  rifhc 
to  that  obedience  from  a  wife  which  he  himfeif  as  ;t 
fubject  has  forgotten  to  pay.  4  Comm.  28,  29.  (But  fhe 
fhall  not  be  confidercd  criminal  for  receiving  her  huf- 
band,  though  guilty  of  treafon,  nor  for  the  receiving 
another  offender  jointly  with  her  husband,  leach's  tlaivk. 
P.C.  'x.e.  I.  §  l  1.  in  note.)  —  Sec  tit.  Acceffary. 

If  alfo  a  feme  commit  a  theft  of  her  ouu  voluntary 
or  by  the  bare  command  of  her  husband,  or  be  guilty  of 
treafon,  murder  or  robbery,  though  in  company  tvil  r 
by  coercion  cf  her  husband,  fhe  is  punifhablc.  1  fJa^k. 
P.  C.  c.\,%\  1. — The  dillinction  between  her  guil;  in  bur- 
glary or  theft  and  robbery,  feems  to  be, that  in  the  former,  if 
commuted  through  the  means  of  her  husband  "  Ihr  can 
not  know  what  property  her  husband  may  claim  in  ihe 
goods  taken  ;  to  Mod.  63;"  but  in  tobbery  the  wile  baa 
an  opportunity  of  judging  in  what  fort  of  right  the  goods 
are  taken.  Leach's  Hawk.  P.  C.  i.  c.  1.  $  9.  in  note. 

If  the  wife  receive  llolen  goods  of  her  own  feparate  aft. 
without  the  privity  of  her  husband,  or  if  he  knowing 
thereof,  leave  the  houfc  and  forlake  her  company,  the 
alone  fnall  be  guilty  nsact  eiTirv.  22  Ajf.  40:  Dalt.  157  : 
1  Hale  P.  C.  516. 

In  inferior  rnifdcmcanors  alfo,  another  exception  may 
be  remarked ;  that  a  wife  may  be  indicted  and  fct  in  the 
pillory  with  her  husband,  for  keeping  a  brothel  ;  for 
this  is  an  offence  touching  the  domeilick  economy  or 
T  2  govern- 
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government  of  the  lionfr  ,  in  which  the  wife  baaa  printi- 
pd  t«4re ;  and  is  alfo  futh  an  oUene*  a«  the  law  pre- 
lum** m  be  generally  con  in  fled  by  I  lie  intrigues  of  the 
Jtmatc  fat.  ]  Hu-ivi.  P,  C.f.l>$  it:  to  MfcA  6|. 

A  feme  covert  generally  (ball  Bnfwcr,  ii  much  «u  II  fhe 
wcie  folc,  for  nny  oitVncc  not  capital  again  it  the  common 
law  or  ftmute ;  n«d  if  it  be  ol  futh  iiature,  tint  it  may 
be  committed  by  her  alone,  without  the  concurrence  of 
h?r  hu-.bv.r.d,  Gie  may  brr  punjlhed  for  it  without  the  liuf 
bvuil  by  way  pi  iridufiment,  which  biinj^  ;i  proceeding 
£i\-.undrt!  merely  on  the  breach  of  the  Ijw,  the  huiband 
rt-.alt  no:  be  included  in  it  for  any  offence  to  w  hich  he  b  no 
%v  iy  privy,  o,  C*t  7 t ;  t  ftscufc.  /"'.  t>"  1 .  1 ,  $9;  See  Afar  6  1  7  : 
i/. •/.,  93  :  Nov  10 1;  fcwifljf  2$  :  Cn.  Ja\  482  :  llUfii. 

lie  may  be  iaJtihd  alone  for  a  not.  /).•»//♦  447. — 
Fi  j  feHiog  pin  Bgatati  the  5  jj/vgGrv,  *>  r.  \  Sir.  1  12Q, 
- — i  >r  recti  lancy*  /./.     H*b.  96:  t       410:  it  C*  64; 

.  25  — For  being  a  common  IcoUL  6  MJ  213,  239. 
—  J ;or  ifiiiuk  aad  butinv,  >Wc.  3^ — l  or  fore  Nailing, 
A U.  41^.— Fcrufufy.aX*^^— for  barratry  .  Ha*)*, 
/\L\e>St.  $6.  See?.  t.$ij. —  For  a  forcible  entry. 
1  ff&xLi.  l\  C.r.c^.  43$< — For  keeping  a  gamwghouEe. 
toJlf*'-33  5. — Keeping  a  baWdyhoufc,  it  the  husband 
dori  not  Jsve  with  her,  1  Bat.  Abr*&c*a)ite — PO0  trefpafs 
cr  auder.  KiHw.bi  :  £o*Jki$i:  Lrta  1  sa  :  Gv.  Car. 
5;t>, — See  1  3fac&  P»  C.  t.  1,  §  tj,  in 

A  roin  mufi  anfwer  for  the  trefpiv&s  of  his  wife  :  if  a 
fifitt  ca^trt  ilander  any  perlon,^.  the  huaband  and  wife 
in  ml  be  fued  for  it,  and  execution  is  to  be  awarded 
against  him.  1 1  fitp.  6*,— See  pofL  X. 

Husband  and  wife  may  be  found  guilty  of  Httfiittert 
bttttrj,         10JM  63. 

If  the  wife  incur  the  forfeiture  of  a  penal  ilatutc,  the 
t|  ■,:b;'.nj  may  be  nude  a  party  to  an  action  or  information 
for  tnc  fame  j  as  he  may  be  generally  to  any  fait  for  a 
t-iufe  of  action  given  by  hi$  nife,  and  Aiall  be  liable  to 
kjii'*er  what  tnalJ  he  recovered  thcrean.  t  tiflmk,  P.  C#  c.  1, 

For  the  puniiiiment  of  femes  cover r,  See  tits.  ftsfian% 

\  Ul.  A  wife \if*» pwfiate  viei*  and  therefore  her  aih 
fhail  not  bind  her,  unlefs  the  levy  a  fine,  Hie*  when  (he  is. 
examined  in  private,  whether  fhe  doth  it  freely,  or  by  com- 
I'ullion  of  the  husband  ;  if  barw  twsiftnst  levy  a  fine,  this 
will  bar  the  /ems  ;  and  where  the  jkm  is  examined  by 
ivrit,  Ihe  thaEl  be  bound;  eli'e  not,  1  iJifrcu.  Am*  70S. 
See  ante  IV. 

If  a  common  recovery  be  fuffercd  by  husband  and  wife 
of  the  wife's  land*,  ih:$  i*  a  bar  to  the  wife;,  for  R\c 
ought  to  be  examined  upon  the  recovery.  PL  Q,m*  5 14  a : 
10  Gj.  43  a.  1        H7<  ,9- 

So  if  husband  itiicl  wife  are  vouchees  in  a  common  re- 
covery, the  recovery  mail  he  a  bar,  chough  the  wife  be 
nut  examined  ;  for  though  it  be  proper  that  Jhe  be  ex- 
jtuiujed,  yet  j hat  is  nut  ncceifary,  and  is  trci}ucxit|y 
cmitTtd.  1  SU.  1 1  :  $H*  Jig,  320. 

A  recovery,  as  well  as  a  hue  by  a  feme  covert,  is 
good  to  bar  her,  becaufe  the  prattifit  in  the  recovery 
i.nfwcr&i  the  wait  of  coccnart  in  the  line,  to  bring  her 
into  court,  where  the  examination  of  the  judges  deflroys 
ihe  presumption  of  the  Lw,  that  ihU  is  done  by  the  co- 
ercion of  the  hiuband,  for  then  it  is  to  be  prefamcd 
tucy  v/Oittd  have  refufed  her,  |o  Co.  43  :  s  Rti.  Abr.  395. 

By  the  cuilom  in  fome  dtie«  and  boroughs,  a  bargain 
m d  laic  by  the  h upland  and  wife*  wheic  the  wife  is  ex* 


nmincd  bv  the  m  iyor  or  other  oflicer,  binds  the  wife  af- 
ter the  hutband**  death.  2  la/.  673* — And  it  feems  that 
by  $r<tf,  34  Hi-n,  i.  all  fuch  cuitomary  Com raj  r. nee  1 

ihoU  be  of  force  notwithstanding  the  Siat-  31  Hen.  S, 
r,  aa.  See  ante  l)!v  IV. 

So  by  cuftotn  itt  Dt  ubigh  in  Waiet,  a  furrender  by  huf- 
band  aiu!  wife,  where  "the  wife  is  examined  in  court 
there,  bindi  the  wife  and  her  heir*  as  a  fine  doe*;  and 
this  custom  is  not  taken  away  by  Star,  11. 8.  r.  2$; 
(iff  it  if  re.iCun.ible  and  agreeable  to  fame  cuitoms  in 

So  a  furrender  of  &  copyhold  by  husband  and  wife, 
riic:  utfc  being  examined  by  the  iU  ward,  binds  the  wife, 
0HA  Dig.  tit.  Batvi  ami  Fruu  (G,  4}  there  cites  £.j>r. 
274 ;  but  which  if  to  a  dilFereiii  purpofe. 

A  wife  is  difabied  to  make  contracts,  .  3  In/},  no* 
And  if  a  married  woman  enters  into  bond  as  /erne  0e, 
if  (he  a  fued  as  f**ajbie,  (he  may  pkad  efifadtim^ 
and  the  coverture  will  avoid  her -bond.  1  LiL  jifa.  mjw 
A  feme  covcit  mjy  plead  wuu  a$'*mpfit%  and  give  coverture 
in  evidence,  which  makes  it  no  promife,  \3c*  Sap*, 

In  enfe  m'jney  he  due  to  the  hushsnd  by  bill  or  bond, 
or  for  rent  on  a  Jeafe,  and  it  is  paid  to  the  wife;  this 
mail  not  prejudice  him.  if  after  payment  he  publinkly 
difagrces  to  it.  19  Jac.  1.  B.R:  zSUp.  Ah. +zb\ 
Coma)  if  flic  is  ufed  to  receive  money  tor  him,  or  if  it 
can  be  proved  ihe  money  paid  came  to  his  ufc. 

It  a  feme  covert  levies  a  fine  of  her  own  inlseriinn cjB 
without  her  husband,  this  fball  bind  her  and  het  hclri, 
becaufe  they  are  ellopped  to  claim  any  thing  in  the  land, 
and  cannot  bcadiniitcd  to  f-ty  'be  was  covert  again il  tlie 
record  ;  but  the  husband  may  enter  and  defeat  it,  cither 
during  the  coverture,  to  rcttore  him  to  the  freehold  he 
held  f*ct'  uxerijt  or  after  her  death  to  reHore  himicif  to 
Hja  tenancy  by  the  curtefy,  becaufe  no  aft  of  a  feme  co- 
vert can  tranbf'er  that  inttrcJl  which  the  intermarriage  has 
veiled  in  the  husband  ;  and  if  the  husband  avoids  it  du- 
ring the  coverture,  the  wife  or  her  heirs  mall  never  after 
be  bound  by  it.  Sro,  tit.  /Wr,  33  :  loCfl.^j  :  Hob,zz^  : 
7  Cu.  8  ;  Co.  Lti.  46. 

Ua/t  ntade  by  barm  and  ftme,  (hall  be  faid  to  be  tltc  leafe 
01  ilu  m  both,  till  the  femedifagrecs,  which  fhe  cannot  do 
in  the  life  of  the  baron.  Hi\  jfgmf  nwtty  pi.  6. 

The  examination  of  a  feme  covert  is  not  always  nc- 
ceflUry  in  levying  of  fines,  becaufe  that  being  provided 
that  ihe  may  not  at  the  inftance  of  her  husband  make 
any  unwary  JifpotJtion  of  her  property,  it  follows,  that 
when  the  husband  and  wife  du  uke  an  cftatc  by  the  fines 
ii ad  jMrt  willl  nothing,  the  feme  need  not  be  examined; 
but  where  ihe  is  to  convey  or  pais  any  etVatc  or  intereff, 
either  by  heriel  for  jointly  with  her  husband,  there  fhe 
ought  to  be  examined  ;  therefore  if  A.  levies  a  tine  com* 
a*  to  baron  at]d  feme,  and  they  render  to  the  conusor, 
the  feme  Oiall  be  ex.itnrncd ;  fo  it  is  where  fhe  takes  an 
dilate  by  the  foe  remltiing  rent,  z  Injl.  515:  z  AW. 
sibr.  17. 

If  baron  and  feme  by  fine  fur  amttjftt  grant  land  to 
'/.  A',  for  ninety-nine  years,  and  warrant  the  f&id  land  to 
J.  S.  during  the  faid  term,  and  the  baron  dies,  and 
is  evicted  by  one  that  hath  a  prior  title,  he  may  there* 
upon  bring  covenant  againft  the  feme,  notwith Handing 
fhe  was  covert  at  the  time  when  the  hne  was  levied* 
z  Snurtit.  177  :  1  Sid.  460.  S.  C;  1  Mod*  390:  %  Kcb* 
684,  70  j.— -See  udci'V^fv, 

If 


BARON  and  FEME  VHL 


If  a  husband  dfflcilc  another  to  the  ufe  of  his  wife,  this 
docs  no:  make  he/  a  diflcilorcfs,  Ihe  having  no  will  of 
her  own,  nor  will  any  agreement  of  hers  to  the  difTrifin 
during  the  coverture,  make  her  guilty  of  the  Jijfajin.  for 
the  lame  reafon  :  but  her  agreement  after  her  husband's 
death  will  make  her  a  difieiforefs,  becnufe  then  flic  is  ca- 
pable of  giving  her  confent,  anil  that  makes  her  tenant 
of  the  freehold,  and  fo  fubject  to  the  remedy  of  the  dif- 
feifce.  \Rol.Abr.  660:  Bro.  Dtfujin  67. 

But  if  a  feme  covert  actually  enters  and  commit?  a  dif- 
feifin,  either  fole  or  together  with  ber  husband,  then  ihc 
is  a  diflciforcf*,  becaufe  Ihe  thereby  gains  a  wrongful  pof- 
Icflion  ;  but  huh  adoal  entry  cannot  be  to  thculV?  of  her 
husband  or  a  Hunger,  fo  as  to  make  them  dMe'ifors, 
becaufe  though  by  fuch  entry  (he  gains  an  elUte,  yet  (he 
has  no  power  or  transferring  it  to  another.  Co.  Li; .  3;:  : 

1   RcJ.  Abr.  660  :   Bro.  Dijftijin  1 5,  67  :   See  8  ILo.  b. 

14.  f 

If  the  husband,  feifed  of  lands  in  right  of  hi?  wife, 
makes  a  lcafe  thereof  for  years  by  indenture  or  deed  poll, 
refcrving  rent ;  all  the  books  agree  this  to  be  a  gcod  leafe 
for  the  whole  term,  unlefs  the  wife,  by  fome  acl  after  the 
husband's  death,  (hews  her  diflent  thereto;  for  if  Ihe  ac- 
cepts rent  which  becomes  due  after  his  death,  the  lcafe  is 
thereby  become  abfolute  and  unavoidable;  the  reafon 
whereof  is,  that  the  wife,  after  her  intermarriage,  being 
by  law  dtfablcd  to  contract  for,  or  make  any  difpofition 
of,  her  own  poflcfiions,  as  having  fubjected  hcrkll  :.mi 
her  whole  will  to  the  will  and  power  of  her  hu-.band  ; 
the  law  therefore  transfers  the  power  of  dealing  and  con- 
tracting for  her  pofleffions,  to  the  husband,  btcaufc  no 
other  can  then  intermeddle  therewith,  and  without  fuch 
power  in  the  husband,  they  would  be  obliged  to  keep  them 
in  their  cwn  manurance  or  occupation,  which  might  be 
greatly  to  the  prejudice  of  both  ;  but  to  prevent  the  hut- 
band's  abufing  fuch  power,  and  Icithefhould  make  leafes 
to  the  prejudice  of  his  wife's  inheritance,  the  law  has 
left  her  at  liberty  after  his  death,  cither  to  affirm  and 
in;ike  good  fuch  lcafe,  or  defeat  and  avoid  it,  as  (he  finds 
it  fublcrvient  to  her  own  intercfl ;  and  this  (he  may  do, 
though  fhc  joined  in  fuch  lcafe,  unlefs  made  purfuant  to 
ftatutc  3  2  Hen.  8.  e.  28  :  Sec  ante  IV  :  Bro.  Aeceptance  10  : 
Bro.  L'rfj  24  :  Go.  Jac.  332  :  2  An  J.  42  :  Co.  Lit.  45  : 
iVsru.  137  :  Go.  Jac.  563  :  J'elv.  1  :  Cro.  Eliz..  769. 

Husband  and  wife  make  a  lcafe  for  years,  by  indenture, 
of  the  wife's  land.;,  icferving  rent ;  the  leflec  enters,  the 
husband  before  any  day  of  payment  dies  ;  the  wife  takes 
a  fecond  husband,  and  he  at  the  day  accepts  the  rents, 
and  dies  ;  and  it  was  held,  that  the  wife  could  not  now 
avoid  the  Icale,  for  by  her  fecond  marriage  fhe  transferred 
her  power  of  avoiding  it  to  her  husband,  and  his  accept- 
ance of  the  rent  binds  her,  as  her  own  ad  before  fuch 
marriage  would  have  done  ;  for  he  by  the  marriage  fuc 
ceeded  into  the  power  and  place  of  the  wife,  and  what 
ihe  might  have  done  either  as  to  affirming  or  avoiding 
fuch  leafe  before  marriage,  the  fame  may  the  husbanu  do 
after  the  marriage.  Dyer  159:  I  Be/.  Abr.  475:  1  Rti. 

JUf.  132. 

A  re-dcSivery  by  the  wife  after  the  death  of  her  huf- 
band,  of  a  deed  delivered  by  her  during  the  coverture  is 
a  fuflicient  confirmation  of  fuch  deed  fo  as  to  binu  ber, 
without  its  be.ng  re-executed  or  re-atteflcd — and  cir 
cumlUnccs  alone  may  be  equivalent  to  fuch  redelivery, 


•  though  the  deed  be  a  joint  deed  bv  baron  and  feme 
affecting  the  wife's  land;  and  no  line  levied.  Cr.jp. 
2or. 

The  hu«band  being  feifed  of  copyhold  lands  in  right  of 
his  wife  in  fee,  mak  rs  thereof  a  leafe  for  years  n^t  war- 
ranted by  the  eullom,  which  is  a  forfeiture  of  her  eitatc, 
yet  this  (lull  not  bind  the  wife  or  her  heirs  after  the 
husband's  death,  but  that  they  may  enter  and  avoid  the 
leafe,  and  thereby  purge  the  forfeiture  ;  and  thediver/iry 
fecms  between  this  ad,  which  is  at  an  end  when  the  leafe 
is  expired  or  defeated  by  the  entry  of  the  lord,  or  the 
wife  after  the  husband':  de.uh,  acid  fuch  acts  as  are  a 
continuing  detriment  to  the  inheritance,  as  wilful  wade 
by  the  husband,  which  tend*  to  the  definition  of  the 
manor  ;  fo  of  non  payment  of  renr,  denial  of  luit  or  fer- 
vice  ;  fur  fuch  forfeiture*  as  thefe  bind  the  inheritance  of 
the  wife  after  the  hatband*!  death  ;  but  in  thcothrr  cat: 
the  husband  cannot  forfeit  by  this  leafe  mere  than  he  can 
grant,  which  is  but  for  his  own  life,  t  RU.  Rrp.  344, 
361,372:  Cro.  Cm  .  7:  I  r\  Eiht   1     :  4  Co.  27. 

A  feme  covert  is  capable  of  puithaung,  for  fuch  an 
a&  doe3  not  make  the  property  of  the  hu^hand  liable  to 
I  any  difadvantage,  and  the  hu»bind  i\ fuppoitd  to  ait'  nc 
to  this,  as  being  10  his  advantage,  but  the  husband  may 
dif.gree;  and  that  (hall  avoid  the  pur. hale;  but  if  he  nei- 
ther agrees  nor  degrees,  ihe  purchafe  is  go  J,  for  his 
conduct,  (hall  be  cflccir.cd  a  tacit  confent,  fiftce  it  is  to 
turn  to  his  advatitz^e  ;  but  in  thU  cafe,  though  the  huf- 
band  fhould  agree  to  the  purchafe,  yet  after  his  death  the 
may  waive  it,  for  having  no  will  of  her  own  at  the  time 
of  the  purchafe,  fhe  is  not  indifpenfibly  bound  by  ih^ 
contract  ;  therefore  if  ihe  does  not,  when  under  her  own 
management  and  will,  hy  fome  act  exprefs  her  a^rcemcne 
to  fuch  purchafe,  her  heirs  fhall  have  the  privilege  oi 
departing  from  it.  Co.  Lit.  3  a. 

Jointrcfs  paying  or?  a  mortgage  was  decreed  ttbilJaver 
till  fhe  or  her  executor  be  fatHicd,  and  imereil  to  be  al- 
lowed her.  Ch.tn.  Cafes  ^x. 

The  husband  gave  a  voluntary  bo-»d  after  marriage  to 
make  a  jointure  of  a  certain  value  on  his  wife  ;  the  huf- 
band  accordingly  makes  a )nmure\  the  wife  gives  up  the 
bond  ;  the  jointure  is  exiSed ;  the  jointure  thai!  be  made 
good  out  of  the  husband's  perfonal  cila:e.  there  being  no 
creditors  in  the  cafe  ;  and  the  delivery  up  of  the  bond  by 
a  feme  covert  could  no  ways  bind  herintered.  font.  427. 
/>/.  402. 

A  feme  covert  agrees  to  fell  her  inheritance,  fo  as  fhe 
might  have  200/.  of  ;hc  money  fecured  to  her;  the  land 
is  fold,  and  the  money  put  out  in  a  truilce's  name  accor- 
dingly ;  this  money  Hull  not  be  liable  to  the  bufband*s 
debts,  nor  (hall  any  promift  by  the  ui/e,  to  that  purpofe, 
fubfequent  to  the  firll  original  agreement,  be  binding  ii* 
that  behalf.  2  fern.  O4,  65.      58;  Trim.  16SS. 

It  is  a  general  rule  that  a  feme  eviert  acung  with  re- 
fpect  to  her  feparate  property,  is  competent  to  act  in  all 
rcfpeAs  as  if  (he  were  a  feme  fole.  2  Vtx..  190:  1  Bro. 
C.  R.  ao  ;  and  fee  1  A7z.  163. — Where  the  wife,  being 
authoriicd  by  fealcment  to  difpofe  of  her  feparate  eftate, 
contracted  to  fell  it,  the  court  of  Chancery  will  bind  her 
to  a  fpccifk  performance.  I  Vex.  517;  1  Bro.  C.  R.  20. 
—So  tne  bond  of  a  feme  covert  jointly  with  her  busband 
fhall  bind  her  fcpax«wc  cllate.  I  Bro.  C.  R.  16:  2  Vex. 
190. 
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l\.  In  thofccafcj  where  the  debt  or  caufe  of  artion 
will  furvive  to  the  wife,  the  husband  and  wife  are  regu- 
larly to  join  in  artion  -t  as  in  recovering  debts  due  to  the 
wife  before  marriage  ;  in  actions  relating  to  her  freehold 
or  inheritance,  or  injuries  dene  to  the  per  fori  of  the  wife, 
i  RL  A&r.  347 :  i  M^i69. 

But  if  a  feme  folc  bath  a  rent -charge,  and  rent  i  in  nr~ 
rear  and  Ihe marries,  and  the  baron  diilr^iins  for  this  rent, 
anJ  thereupon  arefcousis  made,  this  is  a  tort  to  the  baron 
himfelf,  and  he  may  have  an  art  ion  alone,  CVoi  439  : 
Q.itn  Sz.  S.  P :  Mccr  584  S.  C. 

So  if  a  feme  fole  hath  right  to  have  common  for  life, 
and  Ibe  takes  husband,  and  Ihc  u  hindered  in  taking  (he 
common,  he  may  have  an  artion  alone  without  hi*  wife, 
it  being  only  ti  r  tuner  dttnm^/i.  2  Bufji,  if. 

But  if  baron  and  feme  are  difleifed  of  the  lands  of 
the  feme,  they  mull  join  in  action  for  the  recovery  of  this 
land.  1  Butjl.  2  1 . 

The  baron  may  have  an  artion  alone  upon  the  Stat. 
5  R.z.ft.i.  c.  S*  for  entering  into  the  land  of  the  feme ; 
trefpafs  and  taking  charters  of  the  inheritance  of  the  feme  ; 
f  tut* t  impedit ,  £fe.  B u t  for  perfon ai  torts,  they  m u ft  j 0 i n , 
though  the  baron  is  to  have  the  damages.  1  Danv.  709  : 
1  RoL  Rrf>.  ^uo.  The  husband  is  to  join  in  actions  for 
battery  to  the  wife  ;  and  ■  wife  may  nut  bring  any  artion 
for  wrong  to  her  without  her  huiband.  Co.  &*.  132,3  z6> 
An  art  ion  for  a  battery  on  the  wife,  brought  by  husband 
and  wife,  mull  be  laid  to  the  damn**  tf  bah.  2  Lord 
Raym,  uog.  For  an  injury  done  to  the  wife  alone, 
action  cannot  be  maintained  by  the  husband  alone,  with- 
out her;  but  for  fcfiflult  and  debauching  or  lying  with  the 
wife,  or  for  a  lof*  and  injury  done  to  the  husband,  in  de- 
priving him  of  the  converfation  and  fervice  of  his  wife, 
he  alone  may  bring  an  ad  ion ;  and  thefe  la.fi  art  ions  are 
laid  for  aifauh.  and  detaining,  -Sc.  the  wife,  per  yuad 
cmtfvrtium  nnnjit,  SiJV.  Cro.  Jac  53S ;  See  Yclv.  89, 

For  taking  any  thing  from  the  wife,  the  husband  only 
is  to  bring  the  action,  who  has  the  property  j  for  the 
wife  hath  not  the  property.  In  ail  «f/fci  •tttheri  the  feme 
Jhall *w  .have  the  thing  reeo vert V,  but  the  hujland &tlyr  he 
akne  is  to  brin?  the  nfliott.  1  Rih  Rep.  t6o,  except  a* 
above,  £Ae.  JKora  perfonal  duty  to  the  wife,  1  lac  baron 
only  may  bring  the  action  :  and  the  buiband  is  inritled 
to  the  fruits  of  his  wife1*  lob OUr,  lor  which  he  may  bung 
eftwtitunt  mo  nit.  I  ItiiL  Ahr.  iif  :  1  Salk.  1 14.  in  c»lc, 
before  marriage,  a  femt  enjen  into  attic r.oncerniug 
her  cftatc,  Jha  is  as  a  fcparaie  perfon  5  and  the  husband 
nVLV  he  plaintiff  in  equity  again  it  the  wife.  Prec  in 
Chttti  24. 

Where  ihe  fern  if  aihmttifiratrixj  the  fuir  muft  be  in 
both  their  names  fcr  by  the  iutrrmnmaee  (he  husband 


to  the  feme  mud  bt  fc:  forth.  /-7/A  the  Jicc&j  0/  Entrj/; 
and  Qa&  40  //.  44. 

la  action  fa  **&  vthfth  the  /few*  halt;  at  tjtectttnx,  the 


In  an  action  upon  itravtr  before  marriage,  and  a  cm* 
*v/yGj»  alter,  the  baron  and  Kmc  ouvht  to  join  ;  Uir  tins 


time  of  the  marriage,  which  by  con  fc  quince  muft  have 
veiled  in  the  baron.  r&i.  172:  1  64  1 .  S.  C.  : 
1  Vent.  z6l  t  2  Lev.  107.  S.  P;  and  that  he  may  join  the 
wife  at:  hi*  election. 

If  A.  declares,  that  the  defendant  being  indebted  to 
him  and  his  wife,  as  executrix  to  one  S,  in  confidera- 
linn  that  A.  would  forbear  to  ftse  him  for  three  months* 
afTnmcd,  fJe.  and  avers  that  he  forbore,  and  that  his  wife 
is  (till  a  1 4  vc,  the  action  is  well  maintainable  by  the  huf- 
baud  e.Johc,  for  this  is  on  a  new  contrart,  to  which  the 
wife  is  a  ftranger,  Carth.  462  1  1  Salk.  1 17  :  YAv.  84 : 
Cro.Jae,  110.  S+  P. 

Where  a  right  of  aftion  doth  accrue  to  a  woman  be- 
fore mnrriagcT  as  where  a  bond  is  made  to  her  and  for- 
feited, there,  if  (he  marry,  fhe  mufl  be  joined  with  the 
husband  in  an  artion  of  debt  again  ft  the  obligor.  Owe*  Sz. 

In  all  actions  real  for  the  land  of  the  wife,  the  hu-  band 
and  wife  ought  to  join,  R.  1  BAfi.  21.  So  in  set  ion  5  per- 
fon id  for  a  ek*f*  tit  tTflhtt,  due  to  the  wife  be  (ore  cover- 
ture, t  R9I.  347.  /.  J3  :  Cro.  £1.  537  :  Vide  Carz.  Dig. 

In  the  civil  law  the  husband  and  the  wife  are  con- 
lidrre,;  a>  two  dillinrt  perfona  j  and  may  have  feparate 
eftates,  contracts*  debts  and  injuries:  and  therefore  in 
our  cccleli aliical  courts  a  woman  may  fue  and  be  fucd 
without  her  husband,  z  Ro*  Ab.  29S.  See  tit.  Adkn* 

X.  The  husband  is  by  law  an  Twer  able  for  all  art  ton  i  for 
which  his  wife  flood  attached  at  the  time  of  the  cover- 
ture, and  alfo  for  all  torls  and  trefpafles  durinrr  cover- 
ture, in  which  cafes  the  artion  mult  be  joint  againit  them 
both  ;  for  if  ftie  alone  were  fuedt  it  might  be  a  means  of 
making  the  husband's  property  liable  \  without  giving 
him  an  opportunity  of  defending  himfdf.  Co.  Lit.  133: 
Deelr.  Piaeit.  3  :  2  Hea.  6.  4, 

If  good*  come  to  a  feme  covert  by  traxtr,  the  artion 
may  be  brought  againft  husband  and  wife,  but  the  con- 
verJion  may  be  laid  only  in  the  husband*  becaufe  the  wife 
cannot  convert  goods  to  her  own  ofe  }  and  the  action  is 
brought  againd  both*  becaufe  both  wvrc  concerned  in  the 
trefpafi  of  taking  them.  See  C**  Lit,  3;  I  :  1  K*I.  Ahr.  b. 
/■/  7  ;  Yehf*  166  :  Nop  79;  l  Let*  312  1  Cro.  Car.  254, 
494:  z  koi.  Ahr  348,  But  in  debt  upon  a  dtvajlaAt 
againfl:  bann  and  ftrt;r  executriif,  it  Ihall  not  be  laid  quid 
de  vitfierrertwl*  for  a  feme  covert  cannot  wa lie.  2  i.r-,\  145. 

An  action  on  the  cafe  was  brought  againA  b&ran  ^nd 
feme,  for  retaining  and  keepbg  the  fervant  of  the  plain- 
1  i iT*  and  j u d g m f nr  .ic c oid  1  ngly «  1  Lt v.  6 3. 

If  a  teafe  for  life  or  jear*  be  made  to  baron  and  feme, 
rcferving  icnt,  .in  artion  of  acbt  for  rent  arrear  may  b* 
brought  again  St  both;  fnr  this  is  for  the  advantage  of  the 
wife.  1  R>l.  A-W. 

If  an  action  be  brought  againlt  an  husband  and  mft 
for  the  debi  or  the  wifo,  when  fole,  and  the  plaintiff  re- 
covers judgment,  the  ra^fu,  fluJI  iiTue  10  take  both  the 
husband  and  wife  in  execution,  Mw  704. — Hut  if  the  at* 
tun  wsu,  originally  broitghi  again  it  hetkll  when  fole,  and 
pending  the  Suit  Ihe  injuries,  the  at.  fa.  (hall  he  awarded 
ay  at  n  lier  only,  and  not  .►g^inll  (l»c  hoiband.  Cre.  7«, 
323. — Yet  if  judgment  be  recovered  igainil  an  husband 
and  wife,  fe#  the  contrart,  nvy  even  for  the  perfonal 
milbehaviour  {Cro.  Cnr.  yiJ.J  of  the  wife*,  during  her 
coverture,  the  ca.fet.  OSaH  ifTue  agatnil  the  husband  only  : 
which  is  (fay*  Wtf*  Bfaeiftwtt)  one  of  me  many  great 
privileges  of  E*g!r/b  wives,  3  Cvtnat  414;  Sec  3  Wfif. 
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1  24 —See  tit*.  Jrr.  ?,  Ball,  Execution,  Adi*%  6cc. — 
But  in  an  aft  ion  againft  husbnd  and  wife,  for  an 
afTtult  by  the  wife,  it  was  held  that  both  may  be 
taken  in  execution,  i  H':>f.  149:  See  E/'pinaJfe's  N*  P* 
3*7- 

Where  a  woman  before  marriage  becomes  bound  for 
the  payment  of  a  fum  of  money,  and  on  hrr  marriage 
feparate  property  is  feuled  on  her,  if  tf.e  obligee  can 

have  no  remedy  againil  the  husband,  the  «  '>  feparate 

property  is  bound.  But  the  obligee  mu»1  fir il  endeavour 
to  recover  againil  the  huiband  by  fuing  liim.  1  Bro. 
C.  R.  1 7.  in  note. 

XI.  If  baron  and  feme  arc  divorced  etiufd  oduhtrii ,  which 
is  a  divorce  .1  meefit    "*  //'-  •,  they  continue  imnm  ane 
feme:  it  is  others  i!e  in  a  uivo.  ee  a  tnKtfrf*  maitim 
which  diliolvcs  the  ro  image. 

The  feme,  after  divorce,  (hall  re-have  the  ovdi  vjbieb 
fire  had  bifvre  ma/riare  br  Overture,  pi  hi.  D.  1 3. 
pi.  63*  per  Fitzherbcrt    Keiiw.  122  b-  pi  75. 

But  if  the  huib.i  ..  .  r  i  v  itli  at 

collufion  before  th  di\  then  1  no  remedy  ;  bui  .. 
by  collufion,  fht  mr  -*ir  the  collufion,  .'.nd  have  de 
tih  r  for  the  wh<  {t,  whereof  the  p*-.  pert)  may  br  known  ; 
and  as  for  the  rr.i,  which  cohuih  t  money,c*c.  (he  fl13.ll 
fue  in  the  fpiritual  court,  Br.  DcraignmeJit  and  Divorce, 
pi.  1.  cites  26  .'/.  8  7 

If  a  man  is  bowJL  hi  a  feme  f.le,  and  after  marries  btry  and 
after  they  are  divorced,  th*  otli  at\>n  u  revixed.  Br  Co- 
verture, pi.  Hz.  Becaufe  the  divorce  being  a  vin:t./o 
matt.mmii,  by  re^fun  cf  fomc  prior  impediment,  as  pre- 
cnntr.vt,  63V.  Dt;  Ites  thtm  never  husband  and  wife  ab 
initio  ;  but  it'  the  husbr.nd  had  made  a  feoffment  in  fee  of 
the  lands  of  his  wife*  and  then  the  divorce  had  been,  that 
would  have  been  a  difcontinuance  as  well  as  if  the  huf- 
band  had  died,  becaufe  there  the  interert  cf  a  third  pcrfon 
had  been  concerned,  bur  between  the  parties  themfelves 
it  will  have  relation  to  deftroy  the  husband's  title  to  the 
goods,  and  it  proves  no  mt-rc  than  the  common  rule,  viz. 
that  relations  will  make  a  nullity  between  the  parties 
themfelve*,  but  not  among  ft  ilrangers.  Lor  J  Raym.  5  2 1 : 

m  » 1 3. 

If  a  man  gives  lands  in  tail  to  baron  and  feint ■,  and 
they  have  iiTue,  and  after,  divorce  is  fued,  now  ihey  have 
only  frank  tenement,  and  the  ilfje  Hull  not  inherit.  Br. 
Ta'l  et  Dona,  (Sc.  /,/.  9. 

Jf  the  b.trc  n  and  leme  purcbafe  jointly  aj/d  are  diffeifed, 
and  the  baroii  relcafes*  and  after  they  are  divorced,  the 
feme  fhaJl  have  the  moiety,  though  before  thedivorcc  there 
were  no  moieties  ;  for  the  divorce  converts  it  into  moie- 
ties. Br   Derailment  %  pi.  18.  cites  32  Hei.%. 

If  baron  alien  the  -uifc'slund,  and  then  there  is  a  divorce 
caufa  pr.ettutrac.us,  or  any  oth<r  divorce  which  ciflolvcs 
the  marriage  a  vinculo  matrmpiii,  the  wife  during  the 
life  of  the  baron  may  enter  by  itatute  32  Htn.  8.  c.  28  : 
Dyer  13  //  6 1  ;  But  vide  Ld.  Raym.  521. 

But  if  alter  fuch  alienation  and  divorce  the  baron  dies, 
fhe  is  put  to  her  cui  in  vita  ante  diwrtn.m  ;  and  yet  the 
words  of  the  fhuutc  are,  that  fucii  alienation  mall  be  void, 
but  tikis  fhall  be  inteoded  to  toll  the  <ui  iwuua.  Mo.  58. 
pi.  164:  Faith.  8  Eiiz.  Brought*  v.  Corr.vey. 

Divorce  caufd  aduhcrii  of  the  husband  ;  afterwards  the 
wife  fues  in  the  fpiritual  court  for  a  legacy,  the  executor 
pleads  the  uUaje  f tbe  baron  ;  the  rclcaic  binds  the  wiJe, 


for  the  vinculum  matrimonii  continue*.  Cro.  EUz.  908  : 
Vide  1  Sa!k.  lie. 

Hdt  held,  that  if  feme  covert  after  divorce  «  men/4 
&  thro,  fues  for  a  legacy,  which,  if  recevrred,  comes 
to  her  husband,  there  it\r  husband  may  relcafc  it,  becaufe 
there  is  no  aiimony  :  and  if  he  may  rcleal'e  the  duty,  he 
may  releafe  the  cofls.  1  Salt.  115.  //.  4,  S.  C.  &  S.  1*. 
and  fee  1  Fern.  2ji. 

A  divorce  was  a  ;nevfd  Eflf  thro,  and  then  the  husband 
dies  inteftatc  The  wife  by  biil  prayed  afliftance  as  10 
do.ocr  and udmitvftration  (it  being  granted  to  anoiher}  and 
dtiribution.  The  Maflcr  of  the  Roils  bid  her  go  to  lav/ 
to  try  if  flic  was  entitled  to  her  dower,  there  being  no 
impediment,  and  as  to  that  difmifled  the  bill  ;  and  as  to 
rbe  adminiilration,  the^ran-'ing  that  is  in  rhc  ecclenaftkal 
court  ;  bur  the  dillribution  more  pro]»crly  belongs  to  this 
court  j  but  f:nce  in  tJiat  court  Ihe  is  fuch  a  wife  as  it  not 
ini  'ie.!  to  admin. (iration.  he  diiraifled  the  biil  as  to  dillri- 
bution too,  and  faid.  if  they  could  repeal  that  fentence, 
fhe  then  wouli  be  ii. titled  to  uijfribution    Qbt  Prec.  \\\. 

In  cafe  of  a  divorce  a  men/a  1$  thoro  the  law  allows 
y  to  ihe  wife  :  which  is  th3t  allowance  which  is 
made  to  a  woman  f««r  her  fupport  out  of  the  husband's 
eftate,  being  fettled  at  the  dilcretion  of  the  eccJefiaftical 
judge,  on  coniideration  of  all  the  circumllances  of  the 
cafe  — And  the  ccclcfialiical  court  is  the  proper  court 
in  which  to  fue  for  alimony,  llet.  69. — This  is  fomctimes 
called  her  e/tovas,  for  which,  if  the  husband  refufes 
payment  there  is  (befidcs  the  ordinary  procefs  of  excom- 
munication in  the  ecclcfiailical  court)  a  writ  atcommon  law 
tie  efioveriis  babeadis,  in  order  to  recover  it.  1  Lev.  6. 
It  is  generally  proportioned  to  the  rank  and  qunliry  of 
the  parties  ;  but  in  cafe  of  an  clopemenc  and  living  with 
an  adulterer,  the  law  allows  her  no  alimony.  Covet. 

1  Injl.  235  a  :  12  Rep.  30. 

A  bill  may  be  brought  in  Chancery  for  a  fpecifxck  per- 
formance of  an  agreement  by  the  husband  with  a  third 
perfon,  for  a  fcparate  maintenance  of  the  wife  ;  nonvith- 
llanding  that  alimony  belongs  to  the  fpiritual  court. 
Treat.  E<j.  39. 

The  court  of  chancery  has  decreed  the  wife  a  feparate 
maintenance  out  of  a  trull  fund  on  accountof  thecruelty 
and  ill-bchaviour  of  the  husband,  though  there  was  no 
evidence  of  a  divorce  cr  agreement  that  the  fund  in  dif- 
pute  mould  be  fo  applied.  2  Fern.  752. — And  in  another 
cafe  the  husband  having  quitted  the  kingdom,  Lord 
Hardwcki  decreed  the  wife  the  intcreft  of  a  trull  fund 
till  he  fhould  return  and  maintain  her  as  he  ought. 

2  Atk.  96. — Yet  in  a  fubfequcnt  cafe  Lord  Hardxohh 
obferves,  that  he  could  find  no  decree  to  compel  a  huf- 
band  10  pay  a  feparate  maintenance  to  his  wife,  except 
upon  an  agreement  between  them,  and  even  then  un- 
willingly. 3  yfik.  547. —  And  this  latter  opinion  feems 
moll  rcconcileablc  with  principle  ;  for  the  caie  of  a 
divorce  propter  J  c-.  itw.m  (See  2  AVi«.  493,)  may  be  con- 
fidered  as  an  implied  agreement ;  and  if  there  be  an 
exprefs  or  implied  agreement,  there  feems  r.o  doubt,  but 
that  courts  of  equity  may,  concurrently  with  the  fpiritual 
court,  in  proceeding  upon  it,  decree  a  feparate  mainte- 
nance. WootPs  infl.  62  :  2  Fern.  380:  Gutb  v.  Gutb,  MSS. 
— The  fpiritual  court  however  would  be  the  more  pro- 
per jurildidion  if  it  aftcd  in  rem.  Lit.  Rep.  78  :  zAtk. 
511— -Hut  if  after  an  agreement  between  hu:band  and 
v>i!e  to  live  feparate,  they  appear  to  have  cofaabite  i, 

equity 
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e-«    %  will  consider  the  agreement  as  waived  thereby, 
v.  Ht.i'.r,  M'.b.  1 7  SiS. —See  F^tmft&fYrraii 

Where j  on  a  fcparanon,  land*  are  conveyed  by  the 
baron  in  trull  for  the  feme  chancery  will  not  bar  the 
feme  from  /.ting  th?  kirut  i n  the  truftee's  name,  and  a 
tar  render  cr  rcleafe  by  the  baron  flull  not  be  made  life  of 
ugainlt  the  feme,  z  Chita.  Cr.  ipz. 

A  woman  living  feparate  from  her  husband,  and 
having  a  feparate  maintenance,  ejtutraffs  Them:* 
,  by  a  bill  in  this  court,  may  follow  the  fepirate 
maintenance  whittl  it  continues  ;  but  when  chut  is  deter- 
mined, and  the  huiband  dead,  they  cannot  by  a  bill 
r  barge  the  jointure  with  the  debt? :  by  Lord  Keeper 
Nai  fl  x  and  the  r^hcr,  becaufe  thfc  executor  of  the  huf- 
band,  who  may  have  paid  the  debt,  is  no  party>  Fftiit, 
316. 

Where  the  husband,  during  his  cohabitation  with  the 
wife,  m  ikes  her  an  allowance  of  fo  much  a. year  for  her 
expencc-sif  me  out  of  her  own  good  houfewifery  faves  any 
thing  out  of  it,  this  will  be  the  husband's  ellate,  and  he 
flj.il!  reap  the  benefit  of  M*  wife's  Frugality ;  becaufe  when 
he  agrees  to  allow  her  a  cert. Lin  Turn  yearly,  the  end  of 
the  agreement  if,  that  (lie  may  be  provided  with  clothes 
and  other  neceiTaries,  and  whatsoever  is  faved  out  of  this, 
redounds  to  the  husband  j  ptr  Lord  Keeper  tjfatffa  Fr&t*, 
Rep.  3^4, 

A  term  was  created  on  the  marriage  of  A,  with  B.  for 
railing  200  A  a  year  for  pin-moneyT  and  in  the  fcttlemcnt 
^Y.  covenanted  for  payment  of  ii.  There  was  an  01  rear 
•f  vie  jeer  ttt  A.* J  tU'atb,  which  was  decreed,  becaufe  of 
the  covenant  to  be  charged  on  a  trun-eitate  fettle  J  for 
y  i  vmcnr  of  debt**  it  beir.g  in  arrear  for  one  )e;;r  only  ; 
jhm  hid  it  been  in  arrear  lor  fever al  years.  Chan. 

The  piaintilTs  relation  (to  whom  he  was  heir)  allowed 
the  wi'c  pin  money  \  which  ditfhfi  in  arrair,  be  gave  her 
a  m$r  to  this  parpofe ;  /  am  itwt&ted  to  wy  wife  too/. 
htdtm*  due  to  &r  fab  <t  An  :  after  h  hi.  Le 


provulec 


ecu  tore  in  equity  demanded  500/.  for  ten  years  arrear  < 
ihi^  pin  money  j  but  it  appearing  that  the  hmfjan.l  main* 
taintd  hp t  and  wprzj 'thai  fi*#uei  fffM&idid  it,  the  claim 
was  difallowed.  a  P,  films.  3 4.1. 

BAR,  or  BARR,  Lat.  tarra.  Fr.  tone.')  In  a  If  gal 
lenfe,  is  a  PUet  or  peremptory  exception  of  ?t  defendant, 
fulficient  to  destroy  the  plaintiff's  action.  And  it  is  di- 
vided into  tt&f  to  common  intendment,  and  Snr  fpecial  j 
km  temporary^  and  perfettieill  bar  to  a  riwrn  ^;  ikten//)tutt 
is  an  tr./r:a,_v  or  tftetrid  bar,  which  ufually  is  a  bar  to  the 
declaration  of  the  plaintiff;  bar  jpteioi  is  that  wliii  h  ii 
more  than  ordinary,  and  falls  out  upon  fome  fpecial  cir- 
cumihncc  of  the  hi\.  as  to  the  cafe  in  h.ind.  Tntxs  tit-  f.r  . 

Bar  tmprary  is  fnch  a  bar  that  is  good  for  the  pre  lent, 
but  may  afterward*  fait  1  and  bar  fftfetmtl  is  that  which 
overthrows  the  action  of  the  pfafotifF  for  ever,  Ffavd. 
zb.    But  a  pita  in  kir,.  nor  giving  a  full  an  fiver  to  nil 


•xv'Jf ;  and  the  quellion  w.ii,  whether  the  ico/.  was  to 
be  paid  wiihin  liv  fruit  j  £1  J  my  Lord  Keeper  decreed 
1101  i  for  in  point  uf  law  it  wai  no  debt,  becaufc  a  man 
cannot  be  incebtcJ  to  hli  wjfsr;  and  it  Was  not  money 
due  to  any  in  trutlf'cr  her.  TM.  170*.  between  G&ttvt&ti 
2nd  the-  earl  of  hU^sgtte-  iluip.^rt',  for  the  teflator 
looked  ott  thti  3^  a  d*-b:.  and  feetnii  to  intend  to  provide 
for  it  by  his  will.  Ahr.  l^*  Ca.  6b. 

Where  the  wife  harh  a  ferrate  allowance  mmte  ttffrt 
rfiarr'j^,  and  fat}  jewu  ivith  tbt  tnonty  arising  thereout, 
rhey  xvii!  not  be  ^fl^ts  Jiabie  to  the  hasband^j  debt*.  Chat. 
PitC-  29;, 

Whtfp  there  is  a  pmiimn  for  the  wife*?  fepsratr  nfc 

fm*  dtiikzi  if  the //m/tNinJj&itls  iyr  r/jfwj,  this  -.ul!  far  the 
t/aha  \       »  ^  maictial  whether  the  allowance  be 


bin       or  out  of  w hat  wai  Sirr  own  rtlatu* ;  fir  in  b  t h 
1  ,;;t-.-  Lcr  n&t  bating  thmonuttf  it  far  fevcraL  year  4  r.:.; 
therT  At  a  11  be  cmftffyed  a  <<xif<ht  few  htr  thnt  be  fouhl  rt- 
f  i     ■•  ;  tier  Lord  C.  JlfofeietfirM.  z  P.  JPmt.  i"3- 

So  where  50/  ttjear  ffjirx'ttt far  cht"tt  aitd prvvtxte 
fXfcvtfj,  tetui'iHd  by  a  term  for  yeaic,  and  ten  yean,  nf'ier 
the  Jiu-rband  died,  artd  fooa  afur  tke  v^-ilc  died  j  the  ex- 


r>  not 
to  the 
!  fame 


the  matter  contained  in  the  plaintiff's  dec! 
good,  t  U&  sJ&r.  in.  If  one  be  barred 
<'M't/,  or  to  the  <t/ifon  tf  tht  V)M,  he  may 
writ  again,  or  his  right  aclioti:  but  if  the  plea  in  bar, 
be  to  the  di9.-#w  itfelf,  and  the  phintiffis  barred  byjudg- 
mrnr,  £f.\  it  is  a  bar  for  ever  in  teefaaal  icllouis*  6  Rtfr*  7. 
And  a  recovery  in  debt  is  a  gsod  bar  to  action  on  :he  cafe 
for  the  fime  thing:  alto  a  recovery  on  ajfttmjftt  in  cafe, 
is  a  good  bar  in  debt,  &r.  C10.  f  t -.  1  to  :  4,  Riep.  94. 

In  all  rclions  prrfinftl,  at  debt,  account,  SrV,  a  bar 
is  perpetual,  and  in  fuch-cafe  the  party  hatii  no  remedy, 
but  by  writ  of  error  or  attaint ;  but  if  a  man  is  barred 
in  a  real  attion  or  judgment,  yet  be  may  h^e  an  action 
of  as  high  a  nature,  becauie  it  concerns  his  i[]heritance ; 
as  for  io stance,  if  he  is  barred  in  a  farmidon  in  iitfctRihr% 
yet  he  may  have  a  ftomrffo#  in  r  .  ■ ...  >< ,  Ac.  6  Rtp. 
7,  li  ha^  been  refolved,  that  a  bar  in  any  action  real  or 
pcrfonat  by  judgment  upon  demurrer,  verdict,  or  con* 
leflion,  is  a  bar  to  that  action,  cr  nny 
nature  faj  everi  but,  according  to 
J u ll ice,  this  is  to  be  understood,  \vh 
that  the  evidence  in  oner^cTion  would  jr 


;  t.illl  i 


the  like 
m  Chief 
1  appear 

c  other  i 


iteud  that  the  party  hath 


for  Qfherwife  t!ie  court  : 
mi^liiken  hia  action.  S&in. 

Bar  to  a  tcmrn**  rnif/tf  is  good :  and  if  an  executor  be 
fued  for  his  teAator*i  debr,  and  he  pleadeih  that  he  haJ 
no  goods  left  in  his  hands  at  the  d*ay  tiie  Writ  was  t^ken 
oat  ngaintl  him,  this  is  a  £0<*d  bar  io  a  common  intend- 
ment, till  it  is  ftiewn  ihat  there  ere  gt>ods :  but  if  the 
phtinnfTcan  fliew  by  way  of  replication,  that  more  goods 
have  fallen  into  his  hanc"s  fince  that  time,  then,  except 
the  defendant  allcdr^c  a  better  b^r,  lie  flj;j.ll  be  con- 
deOiBcd  ffl  the  aciinu,  Pfvtjni*  so :  Jtiteb.  115:  />Vcu  lit. 

There  is  a  br.r  mr/cri^l,  and  a  bar  at  large  :  bar  ma* 
renal  may  be  alfo  calkd  fpecS.jl  bair;  as  when  one,  in 
ihy  of  the  plaintiff**  adicn,  pteatfeth  slune  par^citlar 
matter,  n/tx.  a  drf:cnt  from  him  thai  «  .  of  the 

land,  i^c.  a  fr  oftment  niide  by  the  anccilor  of  the  plain- 
tifi',  or  the  like:  a  b^r  at  large  ii-.  when  the  defendant, 
by  way  of  exception,  doth  nat  traverfe  the  plaintiff*^ 
title,  by  plciding,  nor  confrf?,  nor  avoid  it,  but  oniy 
m;ikes  to  himfdf  a  title  in  his  bar,  Kin-O.  68 :  y  H.  7.  29. 

See  litles  jlbnutt&u,  M3fo*.  j<:J  :<:t!:t ;  ,\nj  efpecial iy 

l  hi  s  word  Bnr  is  I  ike  wife  ufrd  ftrrilie  place  where  fcr- 
je.ur.i  and  counleliors  at  Uw  iund  to  pleat)  the  caufes 
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In  court  ;  and  where  prifoners  are  brought  to  anfver 
their  indictments,  &c.  whence  our  lawyers,  that  are 
called  to  the  bar,  are  termed  barrifters    24  H.  8.  c.  24. 

BARRASTBR,  BARRISTER,  barrajtnius.]  A  coun- 
fellor  learned  in  the  law,  admitted  to  plead  at  the  bar, 
and  there  to  take  upon  him  the  prote&ion  and  defence  of 
clients.  They  are  teimcd  ktr'tfi vtftdii ;  and  in  other 
countries  called  Uant-ati  in  juit :  and  antiently  barrifttri 
at  law  were  called  aftyrtntites  of  the  law,  (from  the  French 
apf  rr.uhc  to  learn,)  in  Lac.  apfaentkii  juris  nob ilia  cs. 
Fonj'c.  The  time  before  they  ought  to  be  csiled  to  the 
bar.  by  the  ancient  orders,  was  eight  yesrs,  now  re- 
duced to  five;  and  the  excrcifes  done  by  them,  (if  they 
were  not  called  ex  gratid,)  were  twelve  grand  moots  per- 
formed in  the  inns  cf  Chancny,  in  the  lime  of  the  grand 
readings,  and  twenty-four  petty  moots  in  the  term  times, 
before  the  readers  of  the  refpedive  inns:  and  a  hi ■.•  •■/:<>■ 
newly  called  was  to  attend  the  Ax  (or  four)  next  long 
vacations  the  excrcife  01  the  houfe,  its.,  in  Lent  and 
Summer,  and  was  thereupon  for  thofe  three  (or  two) 
years  ihfed  a  vacation  banijfet.  Alfn  they  are  called 
utter  barrijias,  i.  e.  pleaders  cuji<r  the  bar,  to  diflinguifh 
them  from  benchers,  or  thofe  that  have  been  readers, 
who  arc  fometimes  admitted  to  plead  within  the  bar,  as 
the  king,  queen,  or  prince's  counfel  are. 

From  the  degrees  of  batrillers  and  ferjeants  at  law, 
(fee  tirle  .y)  feme  are  ufually  fclefted  to  be  his 

Majelly's  counlVl  j  ihe  two  principal  of  whom  are  called 
his  Attorney  and  Solicitor-General. — The  firft  king's 
counfel  under  the  degree  of  ferjeant,  was  Sir  Francis 
Ba£ant  who  was  made  lo  bvmrh  uatfS,  without  either  pa- 
tent or  fee  ;  fo  that  the  lirlt  of  the  modern  order,  who 
are  now  the  fworn  fervants  of  the  crown  with  a  Handing 
falary,  feems  to  have  been  Sir  Francis  North,  afterwards 
Lord  Keeper  to  Charhs  II.  Thcfe  king's  counfel  mull 
not  be  employed  in  any  caufe  againil  the  crown  without 
fpecial  licence.  A  cultom  now  prevails  of  granting  let 
ters  patent  of  precedence  to  fuch  banilk-rs  as  the  crown 
thinks  proper  to  honour  with  that  mark  of  diflinclion, 
whereby  they  are  entitled  to  fuch  rank  and  pre-audience 
as  areafligned  in  their  refpective  patents,  fometimes  next 
after  the  king's  Attorney  General,  but  ufually  next  after 
his  MajelU's  counfel  then  being — Thefe,  as  well  as  the 
queen's  Attorney  and  Solicitor- General,  rank  promifcu- 
oully  with  the  king'*  counfel,  and  together  with  them 
lit  within  the  bar  of  the  refpedtive  courts ;  but  receive  no 
Salaries  and  arc  not  fworn,  and  therefore  are  at  liberty 
to  be  retained  in  caufes  againft  the  crown.  And  all  other 
ferjeants  aud  barrilters  indifcriminately,  (except  in  the 
court  of  Common  Picas,  where  ferjeants  only  are  ad- 
mitted in  term  time)  may  take  upon  them  the  protec- 
tion and  defence  of  any  fuitors  whether  plaintiff  or  de- 
fendant. 3  Comm.  27,  2». 

A  counfel  can  maintain  no  ac"Uon  for  his  fees  ;  (Ak/j 
Pref.  zz:  l  C.  R.  38  ;)  which  are  given  not  as  a  falary 
or  hire,  but  as  a  mere  gratuity,  which  a  barriitcr  cannot 
demand  without  doing  wrong  to  his  reputation.  Da  vis  23. 

In  order  to  encourage  due  freedom  of  fpcech  in  the 
lawful  defence  of  their  clients,  and  at  the  fame  time  to 
give  a  check  to  unfeemly  licentioufnefs,  it  hath  been 
holden,  that  a  counfel  is  not  anfwerable  for  any  matter 
by  him  fpoken,  relative  to  the  caufe  in  hand,  and  fug- 
gefted  in  his  client's  inflruciions ;  although  it  fhould  ic- 
ficcl  upon  the  reputation  ot  another,  and  even  prove  ab- 
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folutcly  groundlefs  :  but  if  he  mertions  an  untruth  of 
his  own  invention,  or  even  upon  inltruflioni,  if  it  be 
impertinent  to  the  caufe  In  hand,  he  i>  then  liable  to  an 
aCtion  from  the  party  injured.  Cro.  Jac.  90.  And  coun- 
fel guilty  of  deceit  or  collufion,  are  punithablc  by  Star. 
We/lm.  1.  3  E.  t.  c.  28,  with  impiifonment  for  a  year 
and  a  day,  and  perpetual  ftlcnce  in  the  courts;  and  the 
latter  punilhment  u  flill  fometimes  inflkleJ  for  grots 
mifdctiicanours  in  practice.  RajM.  376  :  3  Ctrnm.  29. 

Bairifitrst  who  conftantiy  attend  the  A'-V'i  li  ne1;,  Esfr. 
arc  to  have  the  privilege  of  being  (bed  in  transitory  ac- 
tions in  the  county  of  MiJJlrfx.  But  the  court  will  not 
change  the  venue  becaufc  f«me  of  the  defendants  are 
barriers.  Str.  6 to.  See  title  Privilege. — P.'cts,  before 
they  are  filed,  rauft  be  ligncd  by  a  banilfer  or  fejeant. 
See  title  Abatement,  Pleading 

BARRATOR,  or  BARRETOR,  Lat.  b.<,  alitor, 
Fr.  ban, item .]  A  common  mover  of  fuits  and  quarrels, 
either  in  courts,  or  c'dewhc  c  in  the  country,  that  u 
himfclf  never  quiet,  but  at  variance  with  one  or  other. 
L  tm&ard  derhc  the  word  ba/rct«r  from  the  Lat.  balutro, 
a  vile  knave :  but  the  proper  derivation  is  from  the  IV. 
binatetir,  i.  e.  a  deceiver,  and  this  agrees  with  the  de- 
fcription  of  n  common  barre'or  in  Lord  OJef*  Reports, 
<vnc.  that  he  is  a  common  mover  and  maintaincr  of  fuit* 
in  difturbance  of  the  peace,  and  in  taking  and  detaining 
the  pofleflion  of  hcufc  and  lands,  or  goods  by  falfe  in- 
ventions, £SV.  8  Rep.  37. 

However  it  feems  clear  that  no  genera! imh'flmcjr/,  charg- 
ing the  defendant  with  being  a  common  opprcllor,  and 
ditlurber  of  the  peace,  and  llirrcr  up  of  !lrife  among 
neighbours  is  good,  without  adding  the  words  cemmtn 
barrctor,  which  is  a  term  of  art  appropriated  by  law  to 
this  purpofe.  1  M\L  ?.Sd;  1  Sid.  282:  Cro.  Jac.  526: 
1  Hawi,  P.  C.  c.  81.  §  9. 

A  common  b.nrttor  is  faid  to  be  the  molt  dangerous 
opprcifor  in  the  law;  for  he  opprcflcth  the  innocent  by. 
colour  of  law,  which  .vas  made  to  protcil  them  from  op- 
I  predion.  8  Rep,  37.    No  one  can  be  a  barrctor  in  refpect 
I  of  one  ad  only;  for  every  indictment  for  fuch  crime 
mufe  char£e  tin*  defendant  with  being     ■  ':>*:■■         r.-;  7. 
tor,  and  conclude  contra  f.actm,  CsV.    And  it  hath  been 
I  holden,  that  a  man  ftnll  not  be  adjudged  a  bane/or  for 
bringing  any  number  of  fuits  in  his  own  right,  though 
they  are  vexatious,  efpecially  if  there  be  any  colour  for 
them;  for  if  they  prove  falfe,  he  (hall  pay  the  ciefen- 
dant  colh.  1  Rob.  Ab<.  33c:  3  Mc/.  98. 

A  barrifler  at  law  entertaining  a  perfon  in  his  houfe, 
and  bringing  kvcr.il  ad  ions  in  his  name,  where  nothing 
I  was  due,  was  found  guilty  of  fyfrjtry.  3  97.  An 
]  attorney  is  in  no  danger  of  being  convicted  of  bcrretiy, 
in  retped  of  his  maintaining  another  in  a  groundless 
aftion,  to  the  commencing  whereof  he  was  no  way  privy. 
Ibid.  A  common  folicitor,  who  folicits  fuits,  is  a  com- 
mon barrct'M  ,  and  may  be  indicted  thereof,  becaufe  it  is 
no  profeilion  in  law.  I  Danv.  Abr.  725. 

The  punilhment  for  this  offence  in  a  common  perfon 
is  by  fine  and  imptifonmrnt ;  but  if  the  offender  (as  is 
too  frequently  the  cafe)  belongs  to  the  profefiion  of  the 
law,  a  barreior  who  i$  thus  able  as  well  as  willing  to  do 
mifchief,  ooght  ;:Uo  to  be  difabled  from  praCtiJing  for  the 
future.  See  the  Stat.  izGco.  i.  c.  29,  under  title  sfttor- 
w\i  at  La:v:  4  Comm.  i  34:  and  fee  Stat.  34  E.  3.  c.  1 : 
1  Uizvb.  P.  C.c.  St. 
1  U  it 
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It  teems  to  be  the  fettled  pracViee  not  to  Ajffcr  ihe  pmfe- 
tutor  to  go  on  in  the  trial  of  an  indictment  of  this  kind, 
without  giving  the  defendant  a  note  of  the  particular 
m  utters  which  he  intends  to  prove  again  ft  hi  in  ;  for 
othetwife  it  would  be  impoffihtc  to  prepare  a  defepice 
a^ainir  fo  general  and  uncertain  a  charge,  which  may 
be  proved  by  fuch  a  multiplicity  of  diffeient  innanc«;s. 
5  Med.  1 8  :  i  LtL  Raym.  490 :  1 2  Mod*  516:  2  Jtk. 
3*0  :  I  fifotf.  P.  C.  (.  Hi.  $13* 

To  this  hcud  may  a!fo  be  referred  another  offence  of 
equal  malignity  and  audncioufncfi,  that  of  filing  another 
in  the  name  of  a  hclitioui  plain  tiff ;  either  cue  not  in 
being  at  all,  or  one  who  is  ignorant  of  the  fnit.  This 
otfence,  if  committed  in  any  of  the  king's  fuperiour 
courts,  is  left,  as  a  high  contempt,  to  be  punifhrd  at 
their  discretion.  But  in  courts  of  a  lower  degree,  where 
the  crime  is  equally  pernicious,  but  tike  authority  of  the 
judges  not  equally  exienfive,  it  U  directed  by  Shit,  S  Eihs. 
f.  j,  to  be  punilhed  by  (ix'ment'i,1  jinprtkjnment,  and 
treble  damages  to  the  party  injured.  j^Comm.  134. 

B  \RREL,  tarr&tm  ]  A  mc;sfurc  of  wine,  ale*  oil*  Ztr. 
Of  wine  it  contains  the  eighth  pare  of  a  tun,  the  fourth 
part  of  a  pipe,  and  the  moiety  of  a  liogflicad  ;  that  iv, 
ijnr:y-one  gallons  and  a  half.  Stat*  1  AT*  3.  c,  13- — Of 
beer  it  contains  thiny  fix  gallons ;  and  of  ale,  thirty-two 
gallons.  Stair.  23  H.  9.  e.  4 :  i  z  Car.  2,  e.  23. — The 
afBfe  of  herring  barrels  is,  thirty-two  gallons  wine  m^s- 
fure,  conuinir.g  in  every  barrel  ufually  a  thou  fund -full 
herrings  Srat.  13  hue  w. — The  eel  barrel  contains 
thirty  gallons,  z  //.  6,  r.  M- 

BARRIERS,  Fr.  barrier cs ;  jiu  Jr  barren  i.  c.  pake- 
j  r.-.]  A  martial  exc-rcife  of  men  armed  and  fighting  to- 
other with  ihort  fwords,  within  certain  bars  or  r^ils 
i  !:h  fepara?ed  them  from  the  fpeclators ;  it  is  now  dtl- 
a led  here  in  England.  Coiuel.  There  are  likewife  barrier 
or  places  of  defence  on  the  frontiers  of  kingdoms 

BARROW,  from  the  Sax.  boergt  a  heao  of  earth,]  A 
large  hillock  or  mount,  railed  or  call  up  in  many  parts 
ct  England,  which  teem  to  have  been  a  mirk  of  the  Ro- 
man tumuli  t  or  fepukhres  of  the  dead.  The  Sax.  betra 
was  commonly  t.iken  for  a  grove  of  trees  on  the  top  of 

To  BARTER,  from  the  Fr.  barter,  or  Span,  baratar, 
circaHrjeithe*]  To  exchange  one  commoduy  for  .mortify 
or  truck  wares  for  wares.  Sfat.  1  R.  3*  c,  o.  Bccaufe 
probably  they  that  exchange  in  this  manner  do  endeavour, 
for  the  rnoft  part,  one  to  over-reach  and  circumvent  the 
other. — So  [>nr:r<  v  the  fabllantive  in  Stat.  13  Eli*,  f.  7, 
of  Bar.hnptf. 

BARTON,  or  BERT  ON,  A  word  u  fed  in  Dc^nfhire, 
for  the  demefne  lands  of  a  manor;  fomctimcs  the  manor - 
hoofe  itfclf ;  and  in  fome  places  for  cut-houfes  and  fold- 
yard;.  In  the  Siat,  a  3  Ed.  6.  c.  \%t  barton  lands, 
and  demefne  land*/  are  ufed  a«  jymmma.  B  ha  tit  fays  it 
always  iignifics  a  farm  diUindl  from  a  man  Hot — and  bcr- 
ttnarii  were  farmers,  hufbindmrn  that  held  bartons  at 
the  will  of  the  Icrd. — In  she  Weft,  they  called  a  great 
farm  a  baton  or  bati&ny  and  a  fmall  farm,  a  livhig. 
J&ivunttn  \\  tfar.'on  and  Btvlstt, 

BAS  CHEVALIERS,  Low  or  inferior  knights  by  te- 
nure of  a  bafe  military  fee,  as  diltfnguifhed  from  ban* 
nerets,  the  chief  or  fuperiar  knights:  hem:?  vw?  call  our 
fjrnple  knights,  knights  butchtlorSj  bat  chcvalitri, 
Ktnntt'i  Gleff*  to  Partii}.  Antiq. 


BASE  COURT,  Fr.<w  b*fl.)  h  any  inferior  court, 
chat  is  not  of  record,  as  the  court  baron ,  Kif&r*jb& 
9v  06. 

B  ASE  ESTATE,  Fr.  ttu  far]  Or  Bafe  Tenure. 
That  tftatc  i^hich  Imfr.  renanri  h^ve  in  their  tunds.  And 
ba/ft  tenants,  according  to  Lumbar/,  are  thofe  who  per- 
\'wcm  villainous  fervitef  r<>  Their  lords;  but  there  is  a  dif- 
ference between  a  brtf<  tfimc  and  villennge  ;  for  to  hold 
in  pure  villcnagcb  to  do  ill  th;«c  the  lord  will  command 
him ;  and  if  a  copy  holder  have  but  a  bttft  f^utt*  he  not 
holding  by  the  performance  of  every  commandment  of 
his  lord,  cannot  be  faid  to  hold  in  villenage.  See  Kitcht 
41.  — This  D  i# ,  iktc  T tmtrci. 

BASE  PEit,  Js  a  tenure  in  fee  at  the  will  of  the  lord, 
dillinguiOied  from  focage  free  tenure:  but  Lord  O'f 
fa  vs.  that  a  bnfr  fnr,  or  qualified  fee,  is  wbru  it\t\\  be 
defeated  by  limitation,  or  on  entry,  &fc  Ca*  Lit.  1,  28. 
G'J/a  intit'a,  or  b.tf,  tmure,  was  a  holjing  by  villenage, 
or  other  cuflomary  fervice,  oppofed  to  aha  ttwra,  the 
higher  tenure  in  caj-itc  or  by  military  fervice,  C^cr. — iiee 
tit,  Ti'titre  \  T/iiJ. 

BAS  VILLL,  The  fuburbs  or  inferior  town,  as  ufed 
in  Friiwt, 

BASELS,  lajpU't,  A  kind  of  coin  abolifhed  by  King 
U  rt  z,  man  1 15s  :  Haling fifd*t  Cbrvn.  />,  67. 

B ASELARD,  or  BASIlXARD,  In  the  $/W.  1  2  Rich. 
2.  e.  6 j  Signifies  a  weapon,  which  Mr.  Speight,  in  his 
expofiiion  upon  Chancer,  calls  pvghnrm  i>el  JFtwttj  a  po- 
niard. /Cnitl>t$tt)  lib*  5,  /♦  2731* 

BASILEUS,  A  word  mentioned  in  feveral  of  our  hi'f- 
tc.rians  fignifying  King,  and  feems  peculiar  to  the  kings 
of  England.  MaMtJiiam*  torn.  1.  p.  65.  Ego  Edgar  fHfaa 
slnglite  bafijeus  evtfimavl, — In  many  place:  of  the  JUi- 
najtictm  this  word  occur*;  and  alfo  in  ingu!pbast  Malisrf- 
htitjt  Mat.  Parrs,  N^tVa,  t*fc. 

BASKET-TENURE  of  lands.  See  C**c&!*t. 

BASNETUM.  A  bajnre,  orhetm?t. 

BASSINET,  A  Ikin  with  whkh  the  fodiers  covered 
themfetves.  Bf  tmf. 

BASTARD,  bmfiardust  fancifully  derived  from  the 
Greek  6aj$itf*f,  mttririxi  more  truely  from  the  Brit.  B<if- 
tmrJ,  tititbus,  fptvirtf ;  or  according  to  Salman  from  the 
German ,  bdfiart — .  m ,  i  p  w ,  n  d  ftw  ri  \\-  n ,  S  a  v .  jfmt ; 
as:  up-Hart,  h$m*  wvMt  fuddenly  rifen  up-]  One  whofe 
father  and  mother  were  not  lawfully  nurried  to  each 
other,  previous  to  his  birth  ;  or  a$  it  ha*  been  fecniingly 
more  tncorre^tty  phrafi-J,  '■*  one  boiu  out  of  lawful  wed-* 
lock." 

I.  I.  //7ja  art  BaJlarJfi  and  *f  their  facapacithi* 

2.  Oftbt  Trial  9/  Bajicndj. 
II*  1*6/ the  Caje  *f  fafatt-B&Jiimh)  their  Maintet:aate 
and  FrotecliiH. 

2.  Of  the  Murder  ?f  Irrfatit-Bf/tetrdj* 

I.  1.  A  baflard  by  our  E>*gliJo  bwi,  is  one  that  is  not 
only  begotten,  but  born  out  of  lawful  matrimony.  The 
civil  and  canon  laws  do  not  allow  a  child  to  remain  a 
baiturd,  if  the  p;.renu  jfttrwardb  intermarry  ;  and  herein 
they  differ  mo(i  materially  from  our  law,  *vhi,*h  th^u^h 
not  fo  ftricl  as  to  require  that  the  child  (ha!s  be  begotten h 
yet  makes  it  an  indtipenfible  condition  to  mike  it  legiti- 
mate, that  it  mail  be  bint  after  lawful  wedlock,  1  £imm» 
454:  2  Ujh  g6,  7, 

Bla::\jlone 
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RUet/lw  obferres,  that  the  rcafon  of  our  Enlijb  law 
is  furcly  much  fupcricur  to  that  of  the  R.'.i.v^  if  we  con- 
iidcr  the  principal  end  and  di  fign  of  the  marriage  con- 
tra^ taken  in  a  civil  light.  He  then  recapitulates  fc- 
vcrul  motives,  wh'uh  he  concludes  \vc  may  fuppofc  squ- 
ared the  Peers  at  the  parli  indent  c  J  M.h<k,  when  they 
refofed  to  enact  that  children  born  before  marriage  mould 
be  efleemed  legitimate,  i  Ctmm.  45  j — and  fee  1  lnji. 
i}\  and  i.45  a.  in  the  notes. 

If  a  man  marries  a  woman  grolly  big  with  child  by 
another,  and  within  three  days  after,  Ihe  is  delivered, 
the  iflue  is  no  ballard.  I  Danv.  Abr.  729.  If  a  child  is 
born  within  ■  day  after  marriage  between  parties  of  full 
agr,  if  there  be  no  apparent  impoliibility  tha:  the  hul- 
band fht  uM  be  tuc  fattier  of  it,  the  child  is  no  ballard, 
but  fuppofed  to  be  the  child  of  the  hulband.  1  Rol.  Abr. 
35S. 

As  all  children  born  before  matrimony  are  ballards ; 
fo  are  all  children  born  lb  long  after  the  death  of  the 
hulband,  that  by  the  ufualcourfc  of  gellatiou  they  could 
not  be  begotten  by  him.  But  this  being  a  matter  of 
funic  uncertainty  ,  the  Ijw  is  not  exact  as  to  a  few  days. 
C  c.  j  .  ;  1 . — See  1  Injl.  1 23  in  note  1  and  2  ;  where 
the  time  ot  gcliation  as  connected  with  this  queilion  is 
enquired  into  at  great  length,  and  with  exqutfitc  nicety 
and  accuracy.  On  the  whole  it  appears  that  what  is 
commonly  conllJered  as  the  njual  period  is  forty  weeks, 
or  280  days.  —  Hut  though  the  child  is  born  fome  time 
after,  it  on.y  .ill  tds  ptffianptien,  not  proof  of  illegiti- 
macy. The  information  of  the  late  celebrated  anatomill 
])r.  Btaiiert  is  alfo  given,  from  which  we  learn,  1 .  Than 
the  ufual  period  is  nine  calendar  months ;  (Irom  270  to 
280  days  ;)  but  there  is  very  commonly  a  difference  of  one, 
two,  or  three  weeks. — 2.  A  child  may  be  born  alive  at 
ajiy  time,  from  three  months  but  we  fee  none  horn  with 
powers  of  coming  to  manhood,  or  of  being  reared  before 
(even  calendar  months,  or  near  that  time  ;  at  fix  months 
it  cannot  be. — 3.  The  Doctor  faid  he  had  frnru.n  a  woman 
bear  &  living  child,  in  a  perfectly  natural  way,  fourteen 
days  later  than  nine  calendar  months  ;  and  he  LAln-td 
two  women  to  have  been  delivered  of  a  child  alive,  in  a 
natural  way,  above  ten  calendar  months  from  the  hour 
of  conception. 

Thi»  cafe  of  birih  of  children  after  the  death  of  the 
hufband,  gives  occafion  to  the  writ  de  ventre  infpki.ndo. 
See  title  Ventre  imfpiciemh. 

But  it  a  man  dies,  and  hit,  widow  foon  after  marries 
again,  and  a  child  is  born  within  fuch  a  time,  as  that 
by  the  courfe  of  nature  it  might  have  been  the  child  of 
either  hufband,  in  this  cafe  he  is  faid  to  be  more  than 
Ordinarily  legitimate,  for  he  may  wl.en  he  arrives  to 
yc.irs  of  cifcreticn,  choofe  which  of  the  lathers  he  picafes. 
J  injl.  S.  hor  this  reafon  by  the  ancient  Saxon  laws,  in 
imitation  ol  the  civil  law,  a  widow  was  forbidden  to 
marry  for  twelve  months.  LI.  Etb.l.  AD.  1008:  LI. 
Cnnut.  r.71:  1  Cw.m.  456,  7. — See  1  lnji.  $  a.  in  notey. 
where  it  is  faid,  "  Iitovk  quellions  this  doctrine,  from 
which  it  feems  as  if  he  thought  it  rcafonable  that  the  cir- 
cumlhnces  of  the  cafe,  initcad  of  the  choice  of  the  ifiue, 
ihould  determine  who  is  the  father."  Sec  Bro.  Jb.  Bn.iar- 
dt,  />.  18:  Palm,  to. — See  further,  1  hjl.  123  &.  in  note 
i,  where  aduiiional  authorities  arc  cit'd.  to  Ihew  that  in 
ihis  cafe  a  jury  ought  to  decide  on  the  queilion,  according 
to  proof  ot  the  v.oman'i  condition. 


Children  born  during  wedlock,  may  alfo  in  fomr  cir- 
cumftances  be  ballards.  As  if  the  huJband  be  out  of  the 
kingdom  of  Engine !,  (or  as  the  law  feme  what  loofely 
phiafes  it,  extra  quatuor  mdrta^  for  above  nine  mon:h>, 
fo  that  no  accefs  to  his  wife  can  be  prefumcd,  her  ifluc 
during  that  period  lhall  be  ballards.  1  //./?.  244.  Uo: 
generally,  during  the  coverture,  accefs  of  the  hulb.md 
lhall  be  prefumcd,  unlefs  the  contrary  can  be  Ihcwn. 
Salk.  123:  3  P.  IVmt.  276:  Stra.  925;  which  is  fuih  a 
negative  as  can  only  be  proved  by  mewing  him  to  be 
cllewhcre  ;  for  the  general  rule  is  prcrfumitur pro  legitima- 
tione.  5  Rep.  9:*. — See  nlfo  I  Injl.  \xh  a.  in  note  2 ;  and 
as  to  theie  phrafes  infra  (or  more  clafiically  h.tra)  "'J  extra, 
quatuw  maiia,  fee  fome  incomplete  notes  in  1  lnji.  10H 
a.  note  6;  and  261  a.  note  1. — Although  afeme  covert 
may  on  a  queilion  of  ballardy  give  evidence  of  the  fact  of 
criminal  convcrfation,  yet  the  lhall  not  be  admitted  t.o 
prove  the  non-accefs  ol  her  hulband.  Anna!.  79. 

There  are  determinations  by  w  hkh  it  appears  that  the 
'child  of  a  married  woman  may  be  proved  a  ballard  by 
other  circumdantial  evidence  than  that  of  the  hufband'a 
wn  actffi.  4  Term  Rep.  251  :  356. 

In  a  divorce  a  maifk  if  tbwo,  if  the  wife  has  children, 
they  are  ballards  ;  lor  the  law  will  prefume  the  hulband 
and  wife  conformable  to  the  fcntcncc  of  leparation,  un. 
lefs  accefs  be  proved  ;  but  in  a  voluntary  leparation  by 
agreement,  the  law  will  fuppofc  accefs  unlcfs  the  nega- 
tive be  (hewn;  and  the  children,  prima  facie  lhall  not  be 
eflcemed  ballards.  Sail,  123. — In  cafe  of  divorce  in  the 
fpiritual  court  a  vinculo  mr.ttimmii,  all  the  ifiue  born  du- 
ring the  coverture  are  baltards  ;  becaufe  fuch  divorce  is 
always  upon  fome  caufe,  that  rendered  the  marriage  un- 
lawful and  null  from  the  beginning.  1  /.,,•.  235. 

If  a  man  or  woman  marry  a  lecond  wife  or  hulband, 
the  firlt  beirg  living,  and  have  ifl'ue  by  fuch  lecond  wife 
or  hulband,  the  ifl'ue  is  a  la/laid.  Sec  Botty  (Ed.  179}  by 
Coup.,)  397.  pi.  5x1.  Before  the  llatutc  2^3  E/l.  6. 
c.  21,  one  was  adjudged  a  baftard,  2£uia fVus facod  tii. 

A  man  hath  illue  a  Ion  by  a  woman  before  marriage, 
and  alterwatds  marries  the  lame  woman,  and  hath  ilfue 
a  fecond  fun  born  after  the  mairi^ge  ;  the  firll  of  the  e  u 
termed  in  law  a  baflard  tigtJ,  and  the  lecond  a  mAier, 
or  tnultcr  puif.ie ;  by  the  common  law,  as  hath  been  laid, 
fuch  bitfmrd  eigne  is  as  incapable  of  inheriting,  m  if  the 
father  and  mother  had  never  married;  but  yet  there  \% 
one  cafe  in  which  his  illue  was  let  into  the  luceeiitort, 
and  that  was  by  the  conlcnt  of  the  lord  and  pi-rfon  legi- 
timate ;  as  if  upon  the  death  of  the  father  the  beifard 
tuttf  enters,  and  the  muliti  during  his  whole  life  never 
,  dillurbs  him,  he  cannot  upon  lite  death  of  the  btijtard 
cigt.c  enter  upon  his  iflue.  Lit.  f  i.  39^  :  Co.  Lit,  245. 

To  exclude  the  mulier  from  the  inheritance,  there  mull 
not  only  be  an  uninterrupted  pufielhon  ol  the  bctflftrd 
ei;^.t  during  his  life,  but  a  defcent  to  his  i;.uv.\  Ct.  L  i. 
244  :  1  RA.  Abr.  024. 

No  man  can  baliardize  another  after  his  death,  that 
was  a  miller  by  the  laws  of  holy  church,  and  who  cairied 
the  reputation  of  legitimate  duiing  his  life;  for  a  man 
mull  be  baP.ardized  by  the  rules  of  the  civil  c  r  common 
law:  by  the  rules  of  the  civil  law,  this  pcrfon  is  by  lup- 
pofition  legitimate;  and  if  the  common  law  be  made  the 
judge,  he  cannot  be  baltar-ued  ;  lor  it  u  a  rule  of  com- 
mon law,  that  a  perfonal  delect  dtcs  with  the  perfon,  and 
cannot  after  his  death  be  objected  10  his  fu^cclKir  trutn 
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f  rcfencs  him  ;  nnd  this  rule  of  law  was  taken  from  the 
humanity  or  the  antienrs,  which  would  not  allow  the 
calumny  of  ihe  dead  ;  as  alio  from  an  imporrant  reafon  of 
convenience,  for  pedigree*  art  often  derived  through  fe- 
deral perfons,  concerning  whom  there  remain}  little 
knowledge  or  renvmbranje  of  any  thing,  but  only  of 
their  being  ;  and  therefore  it  were  an  eafy  matter  to 
throw  on  rhem  the  aiperfion  of  ballardy  by  any  forged 
evidence.,  which  cannot  be  confronted  by  oppofuc  proof; 
and  fa  it  is  tit  tn  limit  a  time  in  which  all  proof*  of  baf- 
tarJy  are  to  be  di  fallowed,  yd.  44:  Jmi.  RrJ*.  16B : 
t  Jsmwnl.  42  :  C*.  Lit.  n  a:  Lrt.frfi.  399:   Co,  Lit. 

24v 

In  the  cafe  of  Pridt  v.  The  Emh  of  Bath  and  M&ntit^uf^ 
It  was  held  that  the  rule  that  a  person  (hall  not  be  baf- 
tardized  after  his  death ,  is  only  good  in  the  cafe  of  haftard 
ugai  and  run!: ft  put/*/   J  SafL  Jio;  3  L.*i*.  410. 

If  Liicr?  .in  iu.jv.fL'iit  impoiiilulity  of  procreation  on 
the  part  of  the  hulb.ind*  natural  or  accidental,  as  in  cafe 
of  the  funband  being  only  eight  years  old,  or  disabled 
bv  ditcafr,  there  the  ilTue  of  the  wife  Ihiill  be  a  baitard. 

The  rights  of  a  b.iflard  are  very  few,  bring  only  fuch 
as  he  can  acquire  ;  for  he  can  inherit  nothing,  being 
looked  upon  as  the  fon  of  nobodj,  and  fomeiimes  called 
fiftta  ftwutf  fome times  flius  jnpuii.  Fortrft.  dc  LI.  c.  40. 
Vet  he  may  gain  a  fur  name  by  reputation,  though  he 
bas  none  by  inheritance.  I  ftffL  3,  J 13:  6  65. 

Where  a  remainder  is  limited  to  the  el  dull  fon  of  Jmt 
r.  whether  legitimate  or  illegitimate,  and  fhe  hath  iftue, 
a  baftard  (hall  take  this  remainder,  becaufe  he  acquires 
the  denomination  of  her  ifTue  by  being  born  of  her  body  ; 
and  |'j  it  w$i  never  uncertain ,  who  was  dcligncd  by  this 
remainder.  ATcy  35, 

If  parent*  arc  married,  and  afterwards  divorced,  this 
gives  the  iftui  the  repmaiion  of  children;  and  fo  doth  a 
fubfequent  marriage  of  the  parents.  6  Co*  65  :  Hug?Ss 
At*.  363. 

Jf  a  man,  in  consideration  of  natural  affection  and  love, 
covenants  to  Stand  leifed  to  the  ufc  of  a  ballard,  this  is 

not  good  ;  for  he  is  not  At  janguht  paint ;  but  it  is  fa  id 
t)il{  a  woman  may  give  lands  in  frank- marriage  with  her 
baftard,  becaufe  he  is  of  the  blood  of  the  mother;  but 
J»c  hr:th  no  father,  but  from  reputation  only.  Dja  374 : 
Jb;d.  79:  6  Go.  77:  Nytf. 

A  court  of  equ  ty  will  not  fupply  the  want  of  a  fur- 
render  of  a  copyhold  efiate,  in  favour  of  a  bafiard,  as  it 
wj|l  for  a  Irgiiinme  child*  Prccsd.  Gran.  4.75. 

'I  ,>e  incapacity  of  a  baitard  con  fills  princ  i  pa  fly  in  this, 
that  he  cannot  be  heir  to  any  one*  neither  can  he  have 
heirs  but  of  his  own  body;  for  bring  as  was  before  faid 
rrJlittt Jiiiiii,  he  is  therefore  of  kin  to  nobody,  and  has  no 
ancellor  from  whom  any  inheritable  blood  can  be  de- 
rived. But  though  baiUrds  are  not  looked  upon  as 
children  to  ar.y  1.  ;vii  purpcleSj  yci  the  tics  of  nature 
hold  a?  to  maintenance,  and  many  other  purpofes  ;  as 
fiuicalariy  that  a  man  Ihiill  not  marry  his  baftard  filler 
or  daughter.  3  Safi.  66,  fi  £</,  Roym.  68:  CW.  356.  | 
And  fee  II. 

A  baitard  was,  in  ftnftnefj  of  law,  incapable  of  holy 
criers,  and  titough  that  were  difpenfed  with,  yet  he 

i  u  •■■riy  disqualified  from  holding  any  dignity  in  the 
caurcfi,  Ft  ttfc.  c.  40:  5  Kfip.  58.  But  this  doclrine 
ketta  It0i¥  obfolcte  ;  and  there  is  3  very  ancient  decificm 


that  a  felon  fliDutd  have  the  benefit  of  ctergy,  though  he 
were  a  bailard.  B*o.  Cki,  v  10.  In  all  other  rcipefls 
therefore,  eacept  rliofr  mentioned,  there  is  nodtftinClion 
hetwren  a  batiard  and  another  man.  t  Comm.  4^9. 

,\  luiljTd  may  be  made  legitimate,  and  enable  of  in- 
heriting by  the  tranftendent  power  of  an  a£t  of  parlia* 
ment,  and  not  otherwife.  4  /nj?  36 ;  as  was  done  in  the 
cafe  of  John  <f  Gm**tk  baMard  children,  by  a  Stat,  of  R,  z. 

I    I  +59. 

z.  ftafhrdy,  in  relation  to  the  feveral  manners  of  its 
/  .W,    ii  didinguiHied  into  general  and  fpecia]  baf- 

Jill  the  Stiff,  of  Motm%  20  H.  3,  the  queAton,  whe- 
ther born  before  or  atter  marriage,  was  examined  be/ore 
the  ecclcJiartkat  judge,  and  his  judgment  was  certified 
to  the  king  or  his  jullices,  and  the  king's  court  either 
abided  by  it  or  rejected  it  at  pleafure.  But  after  the 
folemn  protefl  made  by  the  Btuvu  at  Mtrtoti,  again  ft  the 
introduction  of  the  doctrine  of  the  civil  and  canon  law 
in  this  refpect,  fori*!  bajiartly  has  been  always  triable  at 
common  law  ;  and  j-zn^v?/  hajtardy  alone  has  been  left  to 
the  judgment  of  the  ecclefia It ical  judge r  who  in  this  cafe 
agrees  with  the  temporal,  2  Inji.  99 ;  ifrnw1  Hijf.  Eng. 
lS*0i  85,  201 :  and  fee  1  fyt.  t  z6  a.  note  z  ;  and  Z45  a. 
note  1  i 

Criftriil  hatlavdy,  tried  by  the  bil'hop,  in  it's  notion 
contains  two  things.  I  ft.  It  fliould  not  be  a  baftard 
made  legitimate  by  a  fubfequent  marriage.  2diy.  That 
it  Ihould  be  a  point  collateral  to  the  original  caufe  of 
ailion.  i  Rol.         36 1. 

Formerly  baltards  had  a  way  in  fuch  iijues  to  tricic 
themfelves  into  legitimation ;   for  they  tifed  to  bring 
I  feigned  afiions,  and  get  fuborned  witnefles  before  the 
I  bifhop  to  prove  their  legitimation,  and  then  got  the  cer- 
I  tiricatc  returned  of  record,  and  after  ihac  their  legitime* 
1  tion  could  never  be  contested  ;  for  being  returned  of  re* 
cord      a  point  aojudged  by  its  proper  judges,  and  re- 
maining among  the  memorials  of  the  court,  all  perfons 
were  concluded  by  it;  but  this  created  great  inconve- 
niencies,  as  is  taken  notice  of  in  the  preamble  of  Stat* 
9  H?n.  6.     1 1,  in  the  cafe  of  feveral  perfons  of  quality  ; 
tor  the  evidence  of  the  contrary  parties  concerned  were 
never  heard  at  the  trial,  and  yet  their  intereft  was  con- 
cluded: to  remedy  this  inconvenience  without  altering 
I  the  rules  of  law,  it  was  enacted,  that,  before  any  writ 
to  the  bifhop,  there  Jhould  be  a  proclamation  made  in 
the  court,  where  the  pica  depend*,  and,  after  that,  the 
ifluc  Ihould  be  certi       into  Chancery,  where  procla- 
mation ihould  be  made  once  in  every  month  for  three 
months*  and  then  the  Chancellor  for  mid  certify  to  the 
court  where  the  plea  depends,  and  afterwards  it  mail  be 
again  proclaimed  in  the  fame  court,  that  all  that  are  con- 
J  cerned  may  go  to  the  Ordinary  to  make  rheir  allegations ; 
and  without  thefe  circumttances,  any  writ  granted  to  the 
ordinary,  and  all  proceedings  thereupon,  fball  be  uttctly 
void.  1  RcL  dir.  361. 

If  the  ordinary  certify  or  try  ba Hardy  without  a  writ 
from  the  king's  temporal  courts,  it  is  void;  for  the  fpi- 
ritual  jurifdtction  within  thek  kingdoms  is  derived  from 
the  King,  and  therefote  it  muft  be  excrcifed  in  the  man- 
ner the  King  hath  appointed  ;  for  it  would  be  iniurious 
if  tiiey  ihouJd  declare  legitimation  where  the  rights  of 
inheritance  are  fo  nearly  concerned^  without  any  appa- 
rent neceflity.  1  RfiLA6r*%bl* 

Th* 
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The  certificate  mull  be  under  the.fr at  of  ihe  ordinary, 
and  not  under  the  feal  of  ihe  commilTiiry  only;  fur  the 
CommanJ  is,  U»  the  biihop  himfelf  to  ccrrify,  and  there 
fore  tlif  cxecuii  n  f(  the  command  murl  appear  to  be  by 
the  hifhop  in  proper  perfon.  1  Rei  Abt.  307. 

It  .1  man  be  tcrtiiu-d  baltord,  ihi*  bi n J >  perpetually, 
though  the  perfon  fo  adjudged  a  baftard  is  not  party  to 
the  action,  tor  all  per  Tons  are  eftopped  to  tpeak  againft 
the  memorial  of  any  judicatory  ;  becaufr  the  aft  of  the 
public  judicatory  under  which  any  perfon  lives,  is  his 
own  adt  \  and  were  he  not  rhus  bound,  there  might  be 
contradiction  in  certificate*.  1  RcL  Abr.  362. 

If  a  man  be  certified  baltard,  that  doth  not  bind  a 
flranger  till  returned  of  record,  becaufe  it  is  no  judicial 
a&  till  recorded  in  the  place  appointed  to  record  fuch 
transactions;  nor  doth  it  bind  the  party  to  the  action  till 
judgment  thereon,  becaute  if  he  avoid  rheaclinn  he  avoids 
all  confluences  of  the  action  ;  and  therefore  if  the  de- 
fendant be  certified  baltard  by  the  ordinary,  yet  if  rhe 
plaintiff  be  non  fuir  they  cannot  go  on  to  trial,  and  fo 
the  hi  {hop's  certificate  never  appears  of  record,  and  there- 
fore is  not  binding.  1  Rvf.  Air*  362, 

If  3  man  be  certified  taiuffe?)  no  man  is  c/loppcd  to 
baftaruize  him,  for  though  he  may  be  a  muUtr  by  the 
fpirttuaUaw,  yet  he  may  be  3  baftard  by  our  law ;  and 
therefore  any  man,  notwithstanding  the  certificate,  may 
plead  the  iftue  of  fpecial  baJtardy.  i  Rtl.  Abr.  362. 

Spitial  hafiatttyt  is  two  fold  r  J  ft.  Where  the  baftnrdy 
ia  the  gilt  of  the  action,  and  the  material  part  of  the 
iJTue.  2dly  Where  thofe  are  baftards  by  the  common 
law  that  are  mttheri  by  the  fpi ritual  law,  1  AVm  Abr*  314: 
Co.  Lit.  134:  1  Fa!.  367;  H^.  117. 

If  a  man  receives  any  temporal  damage  by  being  railed 
a  baflnrd,  and  brings  his  action  in  the  temporal  courts, 
and  the  defendant  juflifies  that  the  plaintiff  is  a  baltard, 
this  muJl  be  tried  a;  common  law,  and  nor  by  writ  to 
the  bifliop ;  for  otherwife  you  fuppofe  an  aclion  brought 
in  a  court  which  hath  not  a  capacity  to  iry  the  c-tufe 
of  action-  1  BrvxxL  1 :  Hub*  179  :  CadttL  479;  Co.  Eitt. 
29. 

If  it  be  fcund  by  an  afftfe  taken  at  large  that  a  misn  Is 
a  ballardy  the  temporal  court*  are  judges  of  it ;  for  the 
jury  cannot  be  eftopped  to  fpeak  truth  which  may  fall 
within  their  own  knowledge,  and  what  they  find  be- 
cornea  the  record  of  [he  temporal  courts,  and  fo  within 
their  conusance-  Bro.  Bo/lardy  97. 

II.  1.  By  Stat.  18  ££g  *.  (and  fee  Star.  3  Car.  t. 
ft  4,)  two  juAtcesof  peace  may  m^ke  an  order  on  the 
thtrr  or  reputed  fatbtr  of  a  baltard  to  maintain  the  infant  by 
weekly  payments  or  otherwife  :  and  if  the  party  dil'obey 
fuch  order,  he  or  Hie  may  be  committed  to  gaol,  until 
they  give  fecurity  to  perform  it;  or  to  apjear  at  the 
feffions.— By  Stat.  7  Jae.  \.  c.  4.  %  7,  the  julticcs  mny 
commit  the  mother  of  a  baftnrdT  Hktty  to  btccmc  (kcrgtablc) 
to  the  hoof*-*  of  correction  for  a  year  ;  or  for  a  fecond 
offence  till  foe  give  fecurity  for  her  good  behaviour. 
By  Star.  13  W  14  Car.  2,  e«  12.  §  19,  if  the  putative 
father  or  lewd  mother  run  away  from  the  parilh,  the 
overfeera  may  by  authority  of  t  wo  j  u  H i  ces>  Jifet»  and  by 
order  of  the  Jt1!  ons,  fell  the  effects  of  the  lather  or  mo- 
ther ro  maintain  the  child,*— By  Stat.  6  Gto.  2."  e.  3  1 , 
the  mother  of  a  baltard  nuty.  Iff  ore  or  etjter  it  ii  born, 
fwear  it  10  any  perfon  j  add  the  putative  father  fliall 


then  on  application  by  the  overfeer  of  rhe  parifh  be  ap- 
prehended and  committed;  unlcfs  he  give  fecurity  to 
indemnify  the  parifh  ;  or  to  appear  at  the  next  feflions ; 
but  if  the  woman  die  or  marry  before  delivery,  or  mif- 
carry,  or  prove  not  to  be  will-  cliitd,  the  reputed  father 
fhal!  be  discharged.  Any  juflue  near  the  pa  rim,  on  ap* 
plication  of  the  reputed  father  in  cuftody,  mail  fummon 
the  overfcer  to  fhew  cauie  .igainlt  his  being  difchsr^rd  ; 
and  if  no  order  be  made  in  purfuance  of  Stiff.  43  EJisz. 
r.  jLj  (for  the  maintenance  of  the  child)  wiihin  fix  weeks 
after  rhe  woman's  delivery,  he  Hut  1 1  be  diftharged  —By 
the  faid  Stati.  6  2.  c,  31,  $4,  it  is  exprefsly  pro- 
vided that,  "  It  fhall  not  be  lawful  for  the  juilice  iu 
fend  far  any  woman  before  fhe  fhall  he  delivered,,  or  for 
a  month  after,  in  order  to  be  examined  concerning  her 
prej/ruir.cy  ;  or  to  any  woman     J  .--r  c  bet  deBvery 

to  anfwer  any  queltion  relating  to  her  plTgr]an^l^*, — By 
(..'.7r.  Mj  Co.  3,  c.  82,  §  5,  billards  born  in  any  Eiccnfed 
hofpital  for  pregnant  women,  are  fettled  rn  the  pavifitcs 
to  which  their  mothers  belong*  And  the  like  proi'tfibri 
u  made  by  8tat,  20  j.  c.  36,  §  2,  as  to  baiUrus 
born  in  h»ufes  of  induftty. 

The  putative  father  of  a  bifr.ard,  alrhoogh  no  legal 
relaiiop.fl.ip  lubfrfls  between  tliiira,  is  To  far  confidered  as 
its  natural  guardian,  85  to  be  intitled  to  the  cuftcdy  of 
it,  for  Eti  maintenance  imc*  education.  2  Stra.  1162;  and 
therefcre  While  under  his  care  and  proteittuo,  and  not 
likely  to  become  chargeable  to  the  parito.  the  parifh 
o/Ecers  have  no  concern  with  it.  t  Mod.  43  :  1  Sid.  444. 
Baftards  are  within  the  meaning  of  the  marriage  act, 
St/tt.  zbGto.  e.  35,  which  requires  the  content  of  the 
father,  &rY.  1  Term  Rep,  96,  And  the  rule  that  a  baf- 
tard is  Jiiiui  midias  applies  only  to  the  cafe  of  inheritances, 
lb.  lot, 

As  however,  without  the  protection  of  its  natural 
parents,  a  baltard  is  fettled  in  the  paiifh  in  which  it-is 
born  \  (Salk.  427:  3  Bum.  /W'j  P,  O,  81  ;)  [on- 
Jefs  fuch  bir;h  be  procured  by  f.-jud,  $A>Ca.6$;  or 
happen  under  an  order  of  removal,  1  Srfil  C/t.  33  : 
I2i,  474,  53^1  or  in  a  ftate  of  vagrancy  >  Si  at.  17  C?«?t 
2.  5  ;  or  in  the  houfc  of  correction,  2  Bxtfi.  35^;  or 
under  a  certificate,  Sira,  iS6j]  and  the  pnrifn  of  con- 
fequence  becomes  charged  with  its  maintenance,  then 
and  not  before^  the  authoriry  of  the  churchwardens  and 
ovcrfcers  begins.  Say>  93  ;  and  they  may  acl  without  an 
order  from  the  juHL  es.  5  Tom  Rep.  C.  P.  253. — It  feems 
however,  that  until  a  baftard  attain  the  age  of  feven 
years,  it  cannot  be  feparated  from  it^  mother,  CtdJ.  6 ; 
but  may  be  removed  to  rhephec  of  her  fetilcment,  1 1 ; fe 
the  age  of  nurture  continues.  Cuth.  i~<)\  and  mult 
under  thefe  circumftinces  be  maintained  by  the  parifh, 
where  it  was  born.  Btffg' 

An  order  of  baftardy  muft  be  made  by  two  jofHces,. 
a  AaW.  1  $/rrt.  4;j;  on  complaint,  iBr.rti.K.B. 

261  ;  and  the  examination  of  the  woman  mull  be  taken 
in  the  prefenceof  both  the  juftices.  b  Mtxf.  180:  %Bl 
Rkf.  1027  ;  but  it  is  not  aeteiiaty  that  the  putative  father 
mould  be  prefent  to  hear  what  me  depofes.  Ca!d.  %oS  ; 
although  he  mult  be yWwfljW before  an  order  of  filiation 
can  be  made,  8  Mad.  3  !  1  Sttt.  Ca.  179  j  for  he  cannot 
be  compelled  to  give  fecurity,  or  be  committed  until  he 
has  made  default.  Lrl.  Rttytn.  853,  8;  3  Sidi.  66*  but 
if  an  order  of  filiation  b  once  made,  the  facl  of  fcatlardy 
is  eiUblifoed  until  the  vrdrr  is  revcrfed.  Q 0.  jm \  jie. 
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The  jufticc  may  commit  if  the  putative  father  rcgliift  la 
pay  the  maintenance  therein  orderrd  for  the  fuppoit  of  the 
child,  unlets  he  give  a  bond  w  bear  the  pari  lli  harm  lefs, 
Or  to  appear  at  the  feflioni.  j  SU  353:  t  frar  j,i  «  /„/. 
Rant*.  1 1  J7.    The  order  can  only  be  rcverfed  by 

an  appeal  to  the  feflions,  which  mtift  be  to  the  next 
feiuous  after  notice  of  the  order;  2  Saii.  2  ;  and 

if  the  feffion*  reverie  the  order  of  the  two  julitm,  yet 
they  may  on  fummons  make  another,  on  the  fume-  or  on 
any  other  perfon  ;  for  in  this  refpect  thev  have  an  «/;uW 
j u r i fd idton ,  z Bitljl, .  $« :  j  ^,4-5;  4to«g  6 3 7 .  — T he 
order  however  ifiay  brfoie  appeal  to  the  fcllions  be  re- 
moved by  t&tmeari,  into  K.  B.  and  there  q  unfiled  for 
errors  on  the  face  of  it,  Cati.  17  a. —  But  no  order  of 
balUrdy  made  at  lemons  can  be  qualhcd  in  K.  B.  unlcfs 
tlie  putative  father  is  prefent  in  court*  2  Salk*  475  j  for, 
on  its  being  ^ualhed,  lie  (mdl  enter  into  a  recognizance 
to  abide  the  order  of  the  feflion*  below*  1  BL  Rtp+  198. 

Oo  tlm  part  of  the  fubjeft  fee  further,  Unit's  Pom-  Laws, 
Ctnti'jEMt.  1793 

In  an  ancient  MS$.  temp.  E.  3,  it  ts  faid  that  he  who 
ge:s  a  b  a  (lard  in  iKc  hundred  of  fifidittete*  in  tU  «f,  ihall 
forfeit  *U  his  good*  and  chattels  10  the  king. 

Dy  5w*  21  7^-.  t.  c.  17.  it  is  enacted,  "  That  if 
any  woman  be  delivered  of  any  iflue  of  her  body,  which 
being  born  alive,  fhould  by  the  laws  of  this  realm  be  2 
haltard,  and  (he  endeavour  privately,  cither  by  drown- 
ing, or  frcret  burying  thereof,  or  any  other  w;ay,  cither 
by  hcrfelf,  or  the  procuring  of  others,  fo  to  conceal  the 
dtfnth  thereof,  35  it  mav  not  conic  to  light.  , whether  ic 
were  born  alive  or  not,  but  be  concealed  \  in  every  fuch 
cafe  the  faid  mother  fo  offending  lhail  fuflcr  death,  as  in 
c  1  > c  ct  m  11  r  J c r  ;  e \v rp t  J"u t  h  ni 01b  er  can  ni ;l k e  pro 0 f  b y 
one  witnefs  at  the  lea  ft,  that  the  child,  who  ft  death  was 
fcy  her  fo  intended  10  be  concealed,  was  born  dead." 

It  hath  been  adjudged,  that  in  order  to  convict  a  wo- 
man  by  force  of  this  I  aft  ftatute,  there  h  no  need  that 
the  indictment  be  drawn  fpecially,  or  conclude  ngaintl 
the  form  of  the  Mature;  for  the  ilatute  doth  not  majce  a 
rcw  offence,  but  only  makes  futh  concealment  an  un- 
deniable evidence  of  murder.  2  iLjtvk.  P.  G*  e,  46.  §  ,*  3. 

Alfo,  it  hath  been  agreed,  that  where  a  woman  ap* 
pr.irs  to  have  endeavoured  to  conceal  the  deaih  of  filch 
child  within  the  fraiutc,  there  is  no  need  of  any  proof 
thrit  the  child  was  born  alivr,  or  ihat  there  were  any 
fig"',  of  hurt  upon  the  body,  but  it  (ball  he  undeniably 
tii'ii  chut  thechifd  wan  born  alive,  and  murdered  by  ihc 
mother,  z  flaivl.  P.  C.  vi>,  fup* 

But  it  hath  been  adjudged,  that  whirr?  a  woman  lay  in 
a  \ ■'.  ir.iiicr  by  .1^7 1>;/.  arsu  wtnt  tO  bed  v  nhr:  yr  p  \rtt 
and  waked  in  the  n?ght,  and  knocked  for  help  but  could 
%i-t  ttooe,  :md  was  delivered  of  a  child,  and  pot  it  in  a 
trunk,  and  did  not  cifcove*  it  till  the  follow  nig  night, 


yet  (he  w<»*  not  ivL- bin  1 
for  help.  2  Htrvjk.  P.  Gi 


rote,  becaufc  me  knocked 


cid,  that  if  a  woman  corfrfs 
kand,  and  afttrwitrds  be  Jur- 


vvithio  the  Ibnute,  becaufe  the 
cealmentf  and  therefore  in  fuc 
!    1    cf  hurt  upon  the  body, 
me  child  was  born  alive,  2  Ha? 

If  a  woman  be  ivith  child,  a: 
•o  dcLiroy  the  child  within  Jht, 


■  ii  potion 

it,  uud  It 


wojk-,  fo  Uronglv  thai  it  kiils  the  woman,  this  is  mar- 
der;  for  it  was  not  given  to  cure  htrof  a  ditenic,  but 
unlawfully  to  dellroy  (he  child  within  hcrj  and  therefore 
he  that  gives  her  a  potion  to  thi>  cud,  mult  take  the 
liazardi  ^nd  if  it  killi  the  mot+iefj  it  is  murder,  j  //a/, 
//.  P.  C.  +29,  450. 

1 1  :l  U  'jiu^n  be  qui^k  or  great  with  child,  if  (he  take, 
or  any  othci  give  her  any  potion  to  caufe  an  abortion, 
tjr  if  a  man  Unite  her,  whereby  the  child  within  her  is 
kitted;  though  it  be  a  great  crime,  yet  it  is  not  murder 
nor  matiffaughtrr  by  the  law  of  Eu^hml,  becaufe  the 
child  i»  not  yet  itt  r&vm  wturti,  nor  can  it  legally  be 
known,  whether  it  were  killed  or  not :  (b  it  is,  if  fuch 
child  were  born  alive»  and  after  die  of  the  Aroke  given 
to  the  mother*  this  is  rot  homicide,  1  Hal.  JJ,  P.  C. 
433.  The  ofFcndcr  hoivever  may  be  indicled  for  a  mif* 
dirruriuor,  at  common  law. 

!(  a  nun  procure  a  Ionian  with  child  to  dellroy  her 
infant  when,  born,  and  the  child  is  bornj  and  the  .toman, 
in  purfuancc  of  that  procurement,  kill  the  infant ;  this 
Is  murder  in  the  mother,  and  the  procurer  :>  accelfary. 
1  Hal  /f.  P.  C  431. 

BASi'ARDYt  iwftarJi*.]  The  defedl  of  birih,  ob- 
jttted  to  one  boro  out  of  wedlock.  Btaft*  lib.  j.  ty. 
See  Baft/mi. 

BASTARD  EIGNE,  See  M/irJ. 

B ASTON,  Fr.]  A  (hdr",  or  club.  In  the  flatutes  it 
fiynilies  one  of  tl:«:  ivarden  of  the  FUeP*  fervants  or  offi- 
cers who  attend  the  king's  courts  with  a  red  ilaft*  for 
taking  fuch  intocuftody  who  are  committed  by  the  court, 
Stat  1.  1  It.  z<  c  it  1  5  EitK.  c.  23.  Sec  TipfiijF. 

BASUS,  fr>  balum  /.■.••,>;..  ■.•;  .■  :,w?r-.  To  take  toll  by 
ftrike  ;  and  not  by  heap ;  pa-  hafam3  being  oppoted  to 
in  nmnh  i-ti  ttuitclh.  See  L^nfuttuJ,  Dutnlj  At  Farfud^ 
MS./.  4z. 

EATABLE  CROUN  D.  Land  that  lay  between  En- 
gfaml  and  ScwIanJ,  heretofore  -in  queltion,  when  they 
were  diftincl  kingdoms,  to  which  it  belonged  ;  litigious 
or  Arbiittthk  ground,  /.  t.  land  about  which  th^re  h  de- 
bate 1  and  by  that  name  Shut  calls  %rour.d  thar  is  in  con* 
txevttfy*  Ccwb.  Bi  'uan.  tkle  C^iktiautL 

BA'TELLA,  A  Btat. 

BATK.  I.at^  Mathtom  called  by  the  Biitons  BaJizxt 
has  been  rermed  the  city  of  lickmen,  Sax.  Jfttmaifbii- 
"]  place  ot  refort  in  ^f.tjhhc  famous  for 

itf  titecltcihal  waters.  The  chairmen  are  there  to  be  li- 
ccnled  by  ihz  m.iyor  arid  aldermen,  by  ititute  7  Cirt,  t* 
r,  19,  Ai 


miC;mfjUf,u  or  infirm 
of  Bath,  the  goi  c  mors 


S  C1I3- 

penver 


holpital,  their  cafe  being  auedvd  by  feme  phyficiaiij  and 
the  poverty  of  the  patients  certified  by  the  mini  tier  and 
churchA'ardcns  of  the  place  w-ierc  ih^v  live,  ttfe.  Every 
p  1  !:  1  >  ?,d  mined,  lb  nil  have  the  ufe  s>f  the  old  hot 
fatthf  and  be  entertained  and  relieved  in  the  holpitalj 
and  when  cured  or  difcharged,  im:h  peWons  (hail  be 
fupplir-d  with  %l*  each,  10  uefray  the  cxpence  of  re- 
moving  them  bick  to  their  parilhes,  (±fc*  Stat.  \zGtv. 
2.  c.  it. 

BATI  rORJA,  S  fullingmill.  Mtnflflicat^wi.  2.^.31. 
BATTEL,  Fr,,  dW,.,/,.]  A  trial  by  Combat^  anci- 
ently Uknwdol  in  ouriaws^  (amongotber  caiea,)  wlicrc 

Ute 


BATTEL. 


the  defendant  in  appeal  of  murder  cr  felony  might  fight 
with  the  appellant,  and  make  proof  thereby  whether  he 
hi  culpable  or  innocent  of  the  crime.  When  an  fcpeflee 
of  felony  wages  battel,  he  pleads  that  lie  is  Not  gu-'/ryt 
and  that  he  is  ready  to  defend  the  fume  by  his  Body* 
and  then  flings  down  his  glove;  and  if  the  appellant  will 
join  battd  he  replies,  That  he  is  ready  to  malt:  good  his 
appeal  by  his  body  upon  the  body  of  the  appellee,  and 
takes  up  the  glove  :  and  then  the  appellee  lays  his  right 
hand  on  the  book,  and  with  his  left  hand  takes  the  ap- 
pellant by  the  right,  and  f.veari  thus.:  //.-.*/■  /•/';  /''■;« 
*who  callefi  thy f  If  John  by  the  name  of  bapti/m,  that  I  *vho 
call  tnyfelf  Thorn  as  by  tl>e  namt  of  bapt'fn,  did  no:  ftloni- 
etufly  murder  thy  father  W.  by  name,  tin  th<  day  tUfd  \  e:ir  f, 
&cc.  at  B.  as  you  fur/nifty  wr  am  any  way  guilty  of  the  faiA 
felony  \  fo  help  me  God.  And  then  he  thall  kifs  the  book 
and  fay  ;  And  this  I  will  defend  againjl  thee  ly  my  brdy,  as 
tbi>  court  fhall  award.  Then  the  appellant  lays  his  right 
hand  on  the  book,  and  with  his  left  hand  takes  the  ap- 
pellee by  the  right,  and  fwears  to  this  effect :  Hear  this 
Oku  who  callefi  thy/'elfThomzs  by  the  name  of  baptifn,  thai 
thou  didjl  flor.ioufii  on  the  day,  and  in  the  year ,  Sec.  At  B. 
tn  irdcr  m.  father  VV .  Ijf  nam  ;  fo  help  m-.  God.  And  then 
he  mall  kifs  the  book,  and  fay;  And  this  I  will  prove 
a$a:nft  the:  by  my  body,  at  this  court  Jhall  award.  This 
being  done,  the  court  fhall  appoint  a  day  and  place  for 
the  tattle  ;  and  in  the  mean  while  the  appellee  Jhall  be 
kept  in  cuilody  of  the  marfhal,  and  the  appellant  fhall 
find  fureties  to  be  ready  to  fight  at  the  time  and  place, 
unlefb  he  be  an  approver,  in  which  cafe  he  fhall  alfo  be 
kept  by  the  marfhal :  and  the  night  before  the  day  of 
battle,  both  parties  (hall  be  arraigned  by  the  marfhal, 
and  fhall  be  brought  into  the  field  before  the  juAices  of 
the  court  where  the  appeal  is  depending,  at  the  rifing  of 
the  fun.  bare-headed  and  bare-legged  from  the  knee 
downwards,  and  bare  in  the  arms  to  the  elbows,  arm- 
ed only  with  bartons  an  ell  long,  and  four-cornered 
targets :  and  before  they  engage,  they  (hall  both  make 
Oith,  That  thry  have  neither  eat  nir  drank,  nor  dine  any 
thing  elfe  by  *whkh  the  law  of  God  may  be  deprefjed,  and  the 
law  if  tht  devil  exalted:  and  then,  after  proclamation  for 
filence  under  pain  of  imprifonmcnt,  they  fhall  begin  the 
combat,  wherein  if  the  appellee  be  fo  far  vanquifhed  that 
he  cannot  or  will  not  light  any  longer,  he  may  b;  adjudged 
to  be  hanged  immediately  ;  but  if  he  can  maintain  the 
fight  till  the  liars  appear,  he  fhall  have  judgment  to  be 
quit  of  the  appeal :  and  if  the  appellant  becomes  a  crying 
coward,  the  appellee  fhall  recover  hi*  damages,  and  may 
plead  his  acquittal  in  bar  of  a  fubfequcnt  indictment  or 
appeal  ;  and  the  appellant  fhall  for  his  perjury  lofe  his 
liberam  legem.  If  an  appellant  becomes  blind  by  theacl 
of  God  after  he  has  w.iged  tatttl,  the  court  will  difebarge 
him  of  the  battel;  and  in  fuch  cafe  it  is  faid  that  the  ap- 
pellee fhall  go  free. 

This  trial  by  battel  is  at  the  defendant's  choice;  but  if 
the  plaintiff  be  under  an  apparent  difability  of  fighting, 
#a3  under  age,  maimed,  Gfo  he  may  counterplead  the 
wager  of  battel,  and  compel  the  defendant  to  put  him- 
felf  upon  his  country,  no  champions  being  allowed  in 
criminal  appeals ;  alfo  any  plaintiff  may  counterplead 
a  wager  of  battel,  by  aliedging  fuch  matters  againfl  the 
defendant,  as  induce  a  violem  preemption  of  guilt;  as 
in  appeal  of  death,  that  he  was  found  lying  upon  the  de- 
ceal^d  with  a  bloody  knife  in  his  hand,        lor  here  the 


law  will  net  cbHge  the  plaintiff  to  make  good  his  accu- 
fation  in  fo  extraordinary  a  manner,  uhen  in  all  appear- 
ance he  may  prove  it  in  the  ordinary  way.  It  is  a  good 
counterplca  of  battel  that  the  defendant  hath  been  indicted 
for  the  fame  fact  ;  w  hen  if  appeal  be  brought,  the  defen- 
dant fhal!  not  wage  battel.  And  if  a  peer  of  the  realm 
bring  an  appeal,  the  dclendant  fhall  not  be  admitted  10 
wage  battel,  by  rcafon  of  the  dignity  of  the  appellant. 

The  citizens  of  Londcnzxt  privileged  by  charter,  that  in 
appeals  by  any  of  them,  there  fhall  be  no  wager  of  bat- 
tel ;  and  by  Stat.  6  A*,  2.  e.  6,  defendant  fhall  not  be 
received  to  wage  battel  in  an  appeal  of  rape  2  Haiuk. 
P.  C,  c.  45.  This  trial  by  battel  is  before  the  con- 
fhble  and  mnrfhal  ;  but  is  no.v  difufed.  See  Glanv. 
lib.  14.  :  B>atlon,  lib.  3  :  Stilton,  c.  2  2  :  Smith  de  Rep. 
Angl.  lb.  2  :  Co.  Litt.  294,  &e. 

l  or  the  manner  of  waging  battel  in  an  appeal  of 
treafon,  Hawkins  cites  Rufrx.  Cd.  part  2.  W.  1.  112 — 
128  :  and  3  Comm.  338.  cues  vol.  2. 

This  fpeciesof  trial  bywaga  of  battel,  (fiys  lila'ciyfone) 
was  introduced  into  England,  among  other  Norman  cuf- 
toms,  by  William  the  Conqueror;  but  was  only  ufed  in 
three  cafes,  one  military,  one  criminal,  and  the  third 
civil. — The  fir  it  in  the  court  martial  or  court  of  chivalry 
and  honour;  (Co.  Lit.  261  5)  the  fecond  in  appeals  of 
felony;  [of  which  above;]  and  the  third,  upon  ifTue 
joined  in  a  writ  of  right,  the  la tl  and  moft  folcmn  de- 
cifion  of  real  property.  For  in  writs  of  right  the  fa 
fropie.'atis  which  is  frequently  a  matter  of  difficulty  is 
in  que  ll  ion  ;  but  other  real  actions  being  merely  qucf- 
tions  of  the  jut  prffJ[ionit,  which  are  ufually  more  plain 
and  obvious  our  anceflors  did  not  in  them  appeal  to  the 
dccifion  of  Providence.  Another  [and  as  it  feeros  the 
jufler]  pretext  for  allowing  it  upon  thefe  final  writs  of 
right,  was  for  the  fake  of  fuch  claimants  as  might  have 
the  true  right,  but  yet  by  the  death  of  witueiTes  or 
other  defect  of  evidence,  be  unable  to  prove  it  to  a  jur\ . 

Although  the  writ  of  right  itfclf,  and  of  courfe  this 
trial  thereof  is  at  prefent  much  difufed,  yet  it  i»  law  at 
this  day  ;  and  on  that  account  as  matter  of  curiofity  the 
forms  of  proceeding  therein  are  collected  ar.d  prcferved 
in  3  Comm.  338,  55V.  and  the  appendix  thereto;  and  arc 
fimilar  to  thole  above  recited  in  criminal  cafes. 

The  lafl  trial  by  battel  that  was  waged  in  the  court  of 
Common  Pleas  at  H'ejhninjler ;  [though  there  was  after- 
wards one  in  the  court  of  Chivalry  in  1631,  c  Car.  i, 
between  Donald  Lord  Key  appellant,  and  David  Ran fey \ 
cfquire,  defendant,  which  was  compromiled  ;  See  Ortg. 
jfurid.6^:  19  Rajm.  322;  and  another  in  the  county 
palatine  of  Durham  in  1638;  Cro.  Car .  5  1  2  ;]  was  in 
13  Ef/z.  A.  D  1571,  as  reported  by  Dyer,  and  held  in 
Tcthili fifldt,  IVejlminfcr.    See  Dy.  30 1 .  and  Spelm.  in  v. 

ki  ;  the  latter  of  whom  was  prcfent  at  the  cere- 
mony. 

In  this  trial  by  battel,  on  a  writ  of  right,  the 
battel  is  waged  by  champions,  and  not  by  the  parties 
themselves;  becaufe  in  civil  actions,  if  any  party  to  the 
fuit  d;es,  the  fuit  mud  abate  and  be  at  an  end  for  the 
prefent ;  and  therefore  no  judgment  could  be  given  for 
lands  in  queflion,  if  either  of  the  panie,  were  fl*tn  ;  and 
alfo  that  no  perfon  might  cl<«im  an  exemption  from  this 
trial,  a>  was  allowed  in  criminal  cafes   Co,  Litt,  2,4. 

'1  hii  form  of  trial  by  battel,  the  tenant  or  defendant 
in  a  writ  of  right,  has  it  in  his  election  at  this  day  to 

demand. 


B  A  T  US. 


BEAD. 


demand.  3  Comm.  341.  And  it  was  the  only  decifion  of 
fuch  w  ritof  right  from  the  Conqucft,  till  HtM,  II,  by  cevi- 
fent  of  parliament  introduced  the  p  and  aftfe;  a  particular 
frccicj  of  trial  by  jury,  in  concurrence  therewith,  giving 
the  tenant  his  choke  of  either  the  one  or  the  other. 
—Sec  Glnnv.  lib.  Z.  r.  7. 

BATELLUS,  See  Baiut. 

BATTERY,  Sec  title  Afault. 

BATUS,  Let.  from  the  bax.  bat.]  A  boat,  and  bat- 
itllm  a  little  boat.  Chart.  Ed.  1:  to  Julti  18  regni. 
Hence  we  have  an  old  word  batfivaw,  for  fuch  as  wc 
now  call  bcat/u-afn  of  a  fhip. 

BAUBELLA,  A  word  mentioned  in  Hovtdcn 

in  II  I.  and  ftgnifies  jewels  or  precious  Honrs. 

CAUDEK.1N,  baUuvm,  and  baldekimm.]  Cloth  of 
bp:t.!,  <:n%  or  gold  ;  it  is  faid  to  be  the  richeft  cloth,  now 
called  l-c:n<:\,  nude  with  gold  and  lilk,  or  liftue,  upon 
which  figures  in  filk,  t?e.  were  embroidered. 

BAWDY- HOUSE,  i«/flMr,/or«.r.]  Ahoufeofill 
fame,  kept  for  the  refort  and  commerce  of  lewd  people  of 
both  foxes.  The  keeping  of  a  bawdy- hcufe  comes  under  the 
tnee  ol  the  temporal  law,  as  a  common  nufance, 
not  only  in  refpect  of  its  endangeiing  the  public  peace  by 
drawing  together  ditTolutc  and  debauched  per  lions,  and 
promoting  quarrels,  but  alfo  in  refpect  ol  its  tendency  to 
toirupt  th^  manners  of  the  people,  by  an  open  profrf- 
fion  of  lewdnefs.  3  Ufi.  205  :  1  Hawk.  P.C.t.y^.  Thole 
w  ho  keep  bawdy  bctt/ti  are  puniihed  with  fine  and  1Q1J  ri- 
fonment ;  and  ail  fuch  infamous  puniiliment,  as  pillory, 
;he  court  in  difcrition  (hall  inflict :  and  a  lodger 
who  keeps  only  a  lingle  worn  for  the  ufe  of  birxdiy,  is 
Ifiidfidable  f^t  keeping  a  bawdy -Uttfe.  I  Sail.  38 1.  Per- 
fon* reforting  to  a  ber.^dy-lxufe,  are  punilhable,  and  they 
»ay  be  bcund  to  their  good  behaviour,  fde.  But  if  one  be 
:  di&cd  tor  keeping  or  frequenting  a  bawdy-btmfa  it  mult 
be  exprelsly  alledgcd  to  be  fuch  3  lorfe,  anJ  that  the 
party  knew  it;  and  not  by  fufpicion  only.  Popb.  208. 
A  man  may  be  indicted  for  keeping  bad  women  in  his 
own  houfe.'  1  11a  wk.  P.  C.  c  6 1 .  \  2.  A  conftable  upon 
information,  that  a  man  and  woman  are  gone  to  a  lewd 
bmpt%  or  about  to  commit  fornication  or  adultery,  may, 
if"  he  finds  them  together,  cany  them  before  a  juiiice  of 
peace  without  any  Warrant,  and  rhe  jutlice  may  bind 
thrm  over  to  the  fefltons.  Dalt.  214. 

Coaftablea  in  thele  cafes  iray  call  others  to  their  afliit- 
ance,  enter  buwely  houfes,  and  arrell  the  offenders  for  a 
breach  of  (he  peace :  in  ImJm  they  may  ccrry  them  ro 
prifon  ;  find  by  the  c-jJtom  ot  the  city,  whores  rind  bawds 
may  be  carted.  3  /*/?.  106. 

As  to  a  married  woman's  bein*  radiated  f  r  keeping 
a  houfe  of  ill  fame.  See  tit.  Barwamd  li.ne  VII. 

But  it  h  f.tiJ,  a  woman  cannot  be  indicted  for  being  a 
bawd  generally;  for  that  the  bare  Solicitation  of chatlity 
is  not  indictable.  I  Hawk.  1*.  C.  c.  74.  §  l  :  I  Salk.  38*. 

It  a* •  i '•  nlw «ys  held  icfaroous  to  keep  a  bawdy. houfe; 
yet  fome  cf  our  hiftoriaas  mention  bawdy-houfe?,  bro- 
thel houfes  or  Aews  pubiickiy  allowed  here  in  former 
times,  till  the  rei^n  of  Htti.  8,  by  whom  they  were  fup- 
pretfed  about  A-  O.  I  546:  and  writers  afllgn  the  num- 
ber to  be  eighteen  th-as  allowed  on  the  bank- fide  in  South- 
wnrk .  Sec  L'  *t  In !  hrtfet. 

JJy  Siat.  _Zy  Git,  j..  c.  36,  made  perpetual  by  Srat. 
28  Geo.  2.  t.  19.  if  two  inhabitants,  paying  fcot  and  lot, 
dull  £tvc  notice  lo  a  tonlLblc  of  any  pcrlon  keeping  a 
1  i 


bawdy  houfe,  the  conftable  mill  go  with  them  before  .1 
jufliceof  peace,  and  mail,  (upon  fuch  inhabitant!  mak- 
ing oath,  that  they  believe  the  contents  of  fu  n  no'ice  to 
be  true,  and  entering  into  a  recognizance  of  20  /  each, 
to  give  material  evidence  of  the  offence.)  enter  into  a 
recognizance  of  30/.  toprofecute  with  effect  fuch  perfon 
for  fuch  offence  at  the  next  feffions;  the  conftable  ftiall 
be  paid  his  reafonable  cxpences  by  the  over  Vers  of  the 
poor,  to  be  afecrtained  by  two  jurtices ;  and  if  the  offender 
be  convicted,  the  overfeers  mall  pay  to  the  tw  j  inhabi- 
tants 10/.  each.  On  the  conftdblc'i  entering  into  fuch  re- 
cognizance as  aforefaid,  the  jufticc  fliall  bind  over  the 
perfon  accufed  to  the  next  feflicns,  and  if  he  fli  ill  think 
proper,  demind  fecurity  for  fuch  perfon'*  good  behaviour 
in  the  mean  lime.  A  conftable  neglecting  his  duty  for- 
feits 20/.  Any  perfon  appearing  a<  mafter  or  miftrefs, 
or  as  having  the  care  or  management  of  any  bawdy  houfe, 
fhall  be  deemed  the  keeper  the-cof,  and  liable  to  be 
puniihed  as  fuch. —  The  fame  act  alfo  directs  thelicenfing 
by  m.igiwratcs  of  all  public  places  within  20  miles  of  the 
metropolis. 

BAY,  or/rw,  Is  a  pond  head  made  up  of  a  great 
height,  to  keep  in  water  for  the  fupply  of  a  mill,  &c. 
fo  that  the  wheel  of  the  mill  mny  be  driven  by  the  water 
coming  thence,  through  a  paftage  or  flood-gate.  Stat. 
27  liliz.c.  to,  A  harbour  where  lhips  ride  at  fea,  near 
fomc  port,  is  alfo  called  a  bay. 

BEACON,  from  the  Sax.  b  a  »,  jl '\m%  whence  the 
Enghjh)  btwk™  to  ncd  or  make  a  fign.]  A  fign.il  well 
knoun  ;  bring  a  fire  maintained  on  fome  eminence  near 
the  coatls  of  the  fea.  4  Injl.  14-:.  Hence  laxeKage  [bra- 
ctna^ium)  money  paid  towards  the  maintenance  of  haccm: 
See  Stat.  5  Hen.  4.  c.  3,  as  to  keeping  watch  cn  the  fea  coafl. 

The  erection  of  beacons,  light  houfes  and  fea  marks, 
is  a  branch  of  the  royal  prerogative ;  whereof  the  firil 
was  anriently  ufed  in  order  to  alarm  the  country,  in  ca'e 
of  the  approach  of  an  enemy  ;  and  all  of  thtm  arc  fig- 
nally  ufeful  in  guiding  and  preserving  vclTels  at  fea  by 
night  as  well  as  by  day.  For  this  purpofe  the  king  haul 
the  exclufive  power,  by  ccmmillton  under  his  great  feal ; 
(3  Irt/l.  204  :  4  In//.  148  ;)  to  caufe  them  to  be  erected 
in  fit  and  convenient  places,  (4  (tJL.  136),  as  well  upon 
the  lands  of  the  fubject  as  upon  the  demefnes  of 
the  CIOWB  :  which  power  is  ulually  veiled  by  letters 
patent  in  the  ofiice  of  Lord  High  Admiral,  (Sid.  158: 
4  1 49  ;)  or  the  Admiralty  board.  And  by  Stat. 
8  EUx.  c.  13,  the  corporation  cf  the  Trinity  Houfe  are 
empowered  to  Jet  up  any  beacons  or  fea- marks  wherever 
they  fhall  think  them  neceif...y  ;  and  if  the  owner  of  the 
land  or  an)  other  pcrlbn  Gi  Jl  dertroy  them,  or  fliall  take 
down  any  ilccple,  tree  or  other  know  n  lea-mark,  he  fhall 
forfeit  100/.  or  in  cafe  of  inability  to  pay  it,  fhall  be  ip/o 
tart*  outlawed.  I  Comm.  265 — bee  the  Stats.  4  An.  e.  20, 
and  S  sbm.  c.  17,  for  building  the  Eddyfhm*  light  ho  ufe  near 
Ptymwtlr,  and  raifuig  the  duties  payable  by  lhips  for  its 
fupport  ;  and  Stat.  3  Geo.  2.  c.  36,  as  to  the  lighthoufe 
on  the  rock  Sktniej  near  H^fhtad  in  the  county  of  Anglrfea. 

BEAD,  or  bed,  t  Sax.  btudt  oratio.]  A  prajcr  ;  lo  thac 
to  fay  over  beads^  is  to  fay  over  one's  prayers.  They 
were  moll  in  ufe  before  printing,  when  poor  perlons could 
not  go  to  the  charge  of  a  manofeript  book:  though  they 
are  Kill  ufed  in  many  parts  of  the  world,  w  here  the  Ro- 
man-Catholic religion  prevails.  They  are  not  allowed 
to  be  brought  into  England^  or  any  fupei llitious  thing*, 
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to  be  ufed  here,  under  the  penalty  of  a  pr.e/r.anre,  by 
S/af.  1 3  £//'*.  * ;. 

BEAM,  That  part  of  the  head  of  a  flag  where  the 
horns  grow,  from  the  Sax.  Inn,  arb>r;  becaufe 
they  grow  out  of  the  head  as  branches  out  of  a  tree. 
Beam  is  likewife  ufed  for  a  common  balance  of  weights 
in  cities  and  towns. 

BEAMS  and  BAI. LANCE,  for  weighing  goods  and 
men  handite  in  the  city  of  Louden.  See  tit.  Weights  and 
Mcyln es. 

B BAKERS,  Such  as  bear  down  or  opprefs  others, 
and  is  f.id  to  be  all  one  with  m;iintainrrs.*— Julticcs  of 
nlftfe  (hall  inquire  of,  hear,  and  determine  maintainors, 
bearers,  and  confpiralors,  &c.  Htm/.  ±  Ed.  3.  <.  \  \. 

BEASTS  of chafe,  J 'era  campeftres.]  Are  five,  vm.  the 
biKk,  doc,  fox,  marten,  and  roe.  Mam:,  fart  I.  pa*c 
ttfc  Reap!  of  the  for  eft  (/era  Silveftret)  otherwise  called 
ha/it  of  venary,  are  the  hart,  hind,  boar,  and  wolf. 
Ibid,  part  2.  c.  4.  Beajli  and  fowls  of  the  warren,  are  the 
h.;re,  coney,  pheafant,  and  partridge.  lb;d.Rr^. Grig. 
95,  96,  Ssfcj  Co.  Lii.  233. — Sec  tit.  Game. 

BEAU-PLEADER,  pulehre placitaado,  Fr.  beauplaid.-r, 
r.  e.  to  plead  fatriv.]  Ii  a  writ  upon  tiie  flacute  of  .V  . 
bridge,  52  Hen.  3.  e .  1  i ,  whereby  it  is  enacted,  That 
neither  in  thecircuit  cf  jullices,  nor  in  counties,  hundreds, 
or  coum-baron,  any  fines  fliall  be  taken  for  fair  pleadir.r, 
ViK.  for  not  pleading  fairly  or  aptly  to  the  purpofe  ;  upon 
which  itatutc  this  writ  was  ordained,  directed  to  the  fheriif, 
bailiff,  or  him  who  mall  demand  fuch  fine,  and  it  is  a 
prohibition  not  to  doit ;  whereupon  an  alias  and  pluries 
and  attachment  may  be  had,  fSt.  Nczv  Nat.  Br.  596, 
597.  And  beau-pleader  is  as  well  in  refpeft  of  vicious 
pleadings,  as  of  the  fair  pleading,  by  way  of  amendment. 

2  Injt.  122. 

BEDEL,  btdeUtts,  Sax.  bydcl,  Fr.  ledta?..]  A  cryer  or  mef- 
fenger  of  a  court,  that  cites  men  to  appear  and  anfw  er :  and 
is  an  inferior  officer  of  a  parifh,  or  liberty,  very  well  known 
in  Londoi,  and  the  fuburbs.  There  are  likewife  univerlity 
bedels,  and  church  bedtli ;  now  called  fummonrrsand  ap- 
paritors :  and  Mastoid  in  his  Foreft  Latvs,  faith  there  are 
foreA  bedtli,  that  make  ail  manaer  of  garnishments  for 
the  courts  of  (he  forclr,  and  all  proclamations,  and  alio 
execute  the  procefs  of  the  foreft,  like  unto  baiiirls  errant 
of  a  fhcriff  in  his  county.  Coivil. 

BEDELARY,  bedelaria.  Thcftmc  to  a  Mel,  as  baili- 
wick to  a  bailiff.  Lit.  lib.  3.  cap.  5.  Blount  i  Lvwel. 

BLDEKEPK,  alias  btdcftpe.  Sax.]  A  fcrvicc  which  cer- 
tain tenants  were  anciently  bound  to  perform,  viz.  to 
rer.p  thci.-  landlord's  corn  at  harvefl ;  as  fome  yet  arc 
tied  to  give  them  one,  two,  or  three  days'  work,  when 
commanded.  'J  his  cultomary  fcrvicc  of  inferior  tenants 
was  called  in  the  Latin  pnecarh  bfidftphmt,  ~  •  $ce 
Magna  Prwcaria. 

BEDEWERl,  Thofe  which  we  now  call  band.tti ; 
profligate  and- excommunicated  perlons.  'i  he  word  is 
mentioned  in  Mat.  Parif.  anno  1258. 

Bi^ER,  As  to  the  exporting,  felling,  meafu ring.  Off. 
Sec  tits.  AUhcufct,  Brews,  iVitwgathm  Atii,  If  eights  and 
Mtafuns. 

Li.     GARS.  See  Pa?ratttt. 

BKHAV  lOb'R  of  Ptrlons.  Vide  Goxl  Behaviour. 
BEi.G/E,  The  innabiunt*  of  Soniofttjbirc,  IViltJb'ue^ 
and  Hampfbift*  Blount. 


BENEFICE,  benefiihim.)  Is  geaerafly  taken  Tor  any 
ecclefiatiical  living  or  promotion  ;  and  benefices  are 
by  Stat,  13  R.  2.  ft.  2.  c.  c,  divided  in'o  clrrlive  and 
donative :  lb  alfo  it  i;  ufed  in  the  Canon  law.  3  /  •/.•'.  1  _c ;  : 
Dnater.us  de  Beneficiii,  lib.  2.  c.  3.  All  church  prefer- 
ments and  dignities  arc  benefices ;  but  they  mutt  be  given 
for  life,  not  for  years,  or  at  will.  Deaneries,  prebend- 
aries, &et  are  benefices  with  cure  of  fouls,  though  not 
comprehended  as  fuch  within  the  Sift.  21  //.  8.  c.  13, 
of  refidence  :  but,  according  to  a  more  flrifl  and  proper 
acceptation,  benefices  are  only  re&ories,  and  vicarages. 
—  I  ha  word  Benefice  was  formerly  applied  to  portions  of 
land,  Gfo  given  by  lords  to  their  followers  frr  their 
Maintenance;  but  afterwards,  as  thefe  tennres  brc.in  e 
perpetual  and  hcredirary,  they  left  their  name  of  beaefiad 
to  the  livings  of  the  clergy,  and  retained  to  themlrlvr. 
the  name  of  fends. — And  beneficium  was  an  crtate  in  land 
at  fir/t  granted  for  life  only,  fo  called,  becaufe  i:  w.-.s 
held  ex  mero  benef.cio  of  the  donor  ;  and  the  tenarts  wne 
bound  to  fWear  fealty  to  the  lord,  and  to  fcrve  him -in  the 
wars,  thofe  cflatcs  being  commonly  given  to  military  men  : 
but  at  length,  by  the  confent  of  the  donor,  tr  his  heirs, 
they  were  continued  for  the  lives  of  the  tons  of  the  pof- 
feflbrs,  and  by  degrees  paft  into  an  tnheritanre:  and 
fometimesfuch  brnejicet  «vere  given  la  hifhops,  and  abbot*, 
fuhjccl  to  the  like  fervices,  to  provide  men  to  fcrve 
in  the  wars  ;  and  when  they  as  welt  an  the  lair y  had  ob- 
tained a  property  in  thofe  land*,  they  were  called  tie$*fia\ 
when  given  by  the  king  ;  and  on  the  death  of  a  biliop, 
returned  to  the  Hug  till  another  was  chofen.  Spelm. 
of  Feuds,  (.  21  :  Bhwj,  vt>b.  Benefit  inm.  Sec  tit.  Tenure. 
Tor  matter  relating  to  Eeclcfiartic  d  Benefices,  and  the 
rcquiJitcs  of  the  clergy  admitted  thereto,  £7r.  Sec  titles 
A(hv%i%'oit,  Parfvt. 

BENEFICIO  PRIMO  ECCLES1  AaTICO  H  ABF.N- 
DO,  A  writ  directed  from  the  Ring  to  the  Chancellor, 
to  bellow  the  brmrfce  that  fhall/vV  fail  in  the  King's  gift, 
above  or  under  fuch  value,  u^on  fuch  a  particular  pcr- 
fon.  Re$.  Otir.  307. 

BENEFI  r  OF  CLERGY.  See  Qtt&. 

lJ^.NERrH,  An  antient  lervice  which  the  tenant 
rendered  to  his  lord  with  his  plough  and  cart.  Lantb. 
/tin.  p.  222 :  Co.  Lit.  86. 

BENEVOLENCE,  M«f/;.]  Is  ufed  in  the 
chronicles  and  iLtutes  of  this  realm  for  a  voluntary 
gratuity  given  by  the  fubjefJs  to  the  king.  S/cz'j  Annals, 
p.  701.  And  Stoiv  faith,  that  it  grew  from  Edtiard  the 
Fourth's  days:  you  may  find  it  Hlfo  aunt  1 1  H.  7.V.  10, 
yielded  to  that  prince  in  regard  of  hi*  great  expences  in 
wars,  and  otherwile.  12  R,/.  tg.  And  by  ad  of  parlia- 
ment, 13  Car.  z.  c.  4,  it  was  given  to  his  majclty  King 
Charles  II,  but  with  a  provjfo  that  it  fhould  not  be  drawn 
into  future  example:  as  thofe  benevol.  nces  were  Ire- 
qucntly  extorted  without  a  real  »nd  voluntary  confent, 
fo  that  all  ftfppliet  of  this  nature  are  now  by  way  of 
taxes,  by  grant  of  parliament ;  any  other  way  of  tailing 
money  for  the  crown  illegal  Stat.  1  W.  M.  Ji.  2. 
c.  2.  In  other  nations  b(u>  "jj.'encts  are  fometimcs  given 
to  lcrds  of  the  fee  hy  their  tenants  lJ<.  Caffande  Ccnfott. 
Burr.  p.  134.,  n6. — ^ee  tit.  Q'hxcs. 

BfNEVOLfitS  1  iA  REGIS  I J  AGENDA,  The  form 
of  purchrlirg  the  king's  p.  rcion  and  favour,  in  ancient 
hates  and  fobmiffions,  to  be  rcAorcd  to  cllate,  ti.ie,  or 
plucc.  Pa,\ih  .  Jtttiq  r.  17^. 
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BENT.  See  tit.  Sea 

BERBIAGE,  Ifr^/Vsgiann.]  Nativi  train tes  mnnerii  do 
Califtoke  nddunt  per  cm.  de  certo  tedditu  xfeat.  bcrbiagg.  ad 
le  Hokcdny  xix. s.  MS.  Survey  of  the  Dutcliy  of  Corn- 
nvall.  Blount. 

BERBICARIA,  A  fheep  down,  or  ground  to  feed 
fheep.  Leg.  Alfred':,  9 :  Mon.i. tw.  1.  p.  308. 
Sec  the  next  article. 

BUR  J  AR  I  A,  bcrchiryy  from  the  Fr.  bergerie.]  A  fheep. 
fold,  or  other  cnclofure  lor  the  keeping  of  lhcep  :  in 
Dome/Jay  it  is  written  berquarium.  2  Inft.  476  :  Mon. 
Angi.  torn.  2.  p.  599.  Btrttnim  i;  taken  for  a  fliep- 
herd  :  and  bercaria  is  faid  to  be  abbreviated  from  bobi- 
caria,  and  bt>brx;  hence  comes  berbicus  a  ram,  berbtci, 
an  ewe,  CW»  Im/nana.  mutton.  Cenoel. 

BEREFE..LARU:  There  were  feven  churchmen  fo 
called,  anciently  belonging  to  the  church  or  .St.  John  of 
Severity.  Cowel :  Blount. 

BF.REFRF.IT,  BEREFREID,  A  Urge  wooden  tower. 

Sin  ton  Dura  hit    .-Itno  i  1 2  3  :  Blottnl. 

BERGMMASrER.  from  the  Sax.  be,g,  a  hill,  quays, 
matter  of  the  mountains.]  Is  a  baiiilF  or  chief  officer 
among  the  Dabjjhite  miners,  whoalfo  executes  the  office 
of  a  coroner.  Efc.  de  An.  16  Ed.  I.  nun.  34,  in  Tutti 
London.  The  Germans  call  a  mountaineer,  or  miner,  a 
bttgman.  Blount. 

BRRGMOTH,  OT  BERGIIMOTE,  Comes  from  the 
Sax.  berg  a  hill,  and  gemote,  an  aftcmbly;  and  is  as 
much  as  to  fay  an  aflembly  or  coutt  upon  a  hill,  which  is 
held  in  Dnbyjhlre,  for  deciding  pleas  and  controverts 
among  the  miners.  And  on  this  cow/  of  bcr^hmote, 
Mr.  Manlovc,  in  his  Treatife  of  the  Cufloms  of  the 
Miners,  hath  a  copy  of  veifcs,  with  rrftrtucts  to  llatutes, 
dfe.  Vide  Squire  on  the  Anglo  Saxon  Governtuent. 

BERIA,  tcrit,  beny,  A  large  open  field]  Thofe 
cities  and  towns  in  Engiaml  which  end  wich  that  word, 
are  built  in  plain  and  open  places,  and  do  not  derive  their 
names  from  boroughs,  as  Sir  Hatty  Spelman  imagines. 
XI -ll  of  cor  gloflcgraphcrs  in  the  names  of  places  have 
confounded  the  word  beri  with  that  of  bury  and  borough, 
as  the  appellatives  of  ancient  towns ;  whereas  the  t;  ue 
fenfc  of  the  word  berie'u  a  flat  wide  campaign,  a*  is  proved 
from  fufi'uicnt  authorities  by  the  learned  Du  Frefne%  who 
obferves  that  Btiia  Santli  Edmundt,  mentioned  by  Mat. 
Par/.  Jub  am.  1174,  is  not  to  be  taken  for  the  town, 
but  for  the  adjoining  plain.  To  this  may  be  added,  that 
many  flat  and  wide  meads  and  other  open  grounds  arc 
called  by  the  name  of  beries,  and  berryfcldi :  the  fpat  inus 
meadow  between  Oxford  and  Iflu  was  in  the  reign  of 
king  AtbtlJIan  called  Bery.  As  is  now  the  largcll  paAure 
ground  in  ^uarendon  in  the  county  of  Buckingham,  known 
by  the  name  of  Bayfield*  And  though  thefe  meads  have 
been  interpreted  demefne  or  manor  meadow.,  yet  tlicy 
were  truly  any  flat  or  open  meadows,  that  lay  adjoining 
to  anv  vill  or  farm.  Cousrt. 

BERRA,  A  plain  open  heath.  Btn  as  affartare,  to 
grub  up  fuch  barren  he*: lis,  Cozvtl. 

BERNE  I  ,  Ir.n.dtun,  comes  from  the  Sax.  byran,  to 
burn:  it  is  one  of  thofe  crimes  which  by  the  laws  of 
Hut.  I  et\p.  ic,  emendari  .tea  p.tfLnt.  Sometimes  it  is 
ufed  to  fignify  any  capital  otic  nee.  Leges  Canuti  a  pud 
Brompt.  c.  90:  Leg  //■'•  1.  c.  12,  47. 
BERQUARIUM,  Vide  Bcrcaua. 
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BERSA,  Yr.bm.']  A  limit  or  bound.  A  park  pale. 

Blount. 

BERS  ARE.  Germ,  betfn,  to  moot  ]  Bcrfare  hfore/a 
rura  cd  tret  arcus.  Chart.  Ranulf.  Comit.  Ccftr.  ana, 
1218.  viz  to  hunt  or  (hoot  with  three  arrows  in  my 
loreft.  Bexfatii  were  properly  thofe  that  hunted  the  wolf. 

Bkmstt* 

BERSELET,  b-rfelleta.]    A  hound.    Chart.  Rog.  de 

$uiti:y. 

BE R TON.  Sr  Barton. 

BEREW1CHA,  or  BKRWICA,  Villages  or  hamlets 
belonging  to  feme  town  or  manor.  This  word  often 
0C<  n  I  in  DomefJay  :  ijlar  funt  bcrewichx  e/usdem  manerii. 

BERWICK,  The  town  of  Bet  tmei  upon  Tweed  was  ori- 
ginally part  of  the  kingdom  of  See 1 land ;  and  as  fuch  was 
for  a  time  reduced  by  king  Ed-vard  I.  into  the  poffl-ffion 
of  the  crown  of  England:  and  during  fucli  i  t  *  fubje&ion  ic 
received  from  that  prince  a  charter,  which  C after  its  fub- 
fequent  cefiion  by  Edward  Balltcl%  to  be  for  ever  united 
to  the  crown  and  realm  of  Eng/.md)  was  confirmed  by 
king  EJtoardlH.  with  fome  ad«ii  ions ;  particularly  that 
it  mould  be  governed  by  the  laws  and  uf.iges  which  ft 
enjoyed  during  the  time  of  king  Alexsnuler,  that  is,  be- 
foie  its  reduction  by  Ed-ward \.  Its  confluution  was  newr 
modelled  and  put  upon  an  EngHfh  footing  by  a  charter 
of  king  Jama  I:  and  all  its  liberties,  franchifes,  and 
cufloms  were  confirmed  in  parliament  by  llats.  22  £.4. 
e.  8;  and  2  Jac.  1.  c.  28.  Though  therefore  ic  hath 
fome  local  peculiarities,  derived  from  the  ancient  laws  of 
6VwW;  (iec  Hale  tljl.  CI.  I.  183  :  1  Si  J.  382,  462: 
2  S69W0  365  ;)  yet  it  is  clearly  f  art  of  the  realm  of 
England,  being  reprefcrnted  by  burgefles  in  the  houfe  of 
commons,  and  bound  by  all  ads  of  the  Brinjb  parlia- 
ment, whether  fpccially  named  or  otherwife.  And  there- 
fore it  was  perhaps  fuperfluoufly  declared  by  St.tt. 
20  Gto.  2.  e.  42,  that  where  England  only  is  mentioned 
in  any  act  of  parliament,  the  fame  notwithstanding  hath 
been  and  mall  be  deemed  to  comprehrnd  the  dominion 
of  h'rths  and  town  of  Bv-juck  u/<mi  Timnd.  And  though 
certain  of  the  king's  writs  or  procefles  of  the  courts  of 
Wcflot'tHjicT,  do  not  ufually  run  into  Berwick ,  arty  more 
than  the  principality  of  Hales,  yet  it  hath  been  folemnly 
adjudged,  that  all  prerogative  writs  (as  thole  of  manda- 
mus, prohibition,  habeas  corpus,  certiorari,  &c.)  may  i/Tue  to 
BerzvicA  as  well  as  to  every  other  of  the  dominions  of 
the  crown  of  Eng/atd:  and  that  indictments  and  other 
]o:jI  matters  arifing  in  the  town  of  Berwick,  may  be 
tried  by  a  jury  of  the  county  of  Northumberland.  Cro.  Jae* 
543  1  2  Ro.  Ah.  292  :  Stat.  1 1  Geo.  i .  r.  4  :  4  Burr.  834  : 
1  Comm.  99. 

BERV,  or  BURY,  The  vill  or  feat  of  habitation  of  a 
nobleman,  a  dwelling  or  manfton  houfe,  being  the  chief 
of  a  minor;  from  the  Sax.  bag,  which  signifies  a  hill 
or  caftic  ;  for  heretofore  noblemens*  frats  were  caltles, 
fituate  on  hills,  of  which  we  have  Itnl  fome  rcm.iins. 
As  in  Hercfirdjhlre,  there  are  tnc  Iterfa  of  Stockton,  Hopet 
£*fc.  It  was  anciently  taken  for  a  lanctunry.  See  Beria. 

BESAILE.  or  BES  .YLE,  rr.  befaycul,  proazus.] 
The  father  of  the  grandfather :  and  in  the  Common  law 
it  fignifies  a  writ  that  lies  where  the  great  grandfather 
wa*  feifed  the  day  that  he  died,  of  any  lands  or  tene- 
ments in  fcc-limple  ;  and  after  his  death  a  ttrangcr  cn- 
tcrcth  the  fame  day  upon  him,  and  keeps  out  the  heir. 
F.N.B.  zz2.  See  ms  iM.r:  </'  Anctflor* 

BESCHA, 


B  ES 


BIL 


BESCHA,  Horn  the  Fr.  /v..  v.  fi&rt,  to  dig.]  A 
fpade  or  (hovel.  Heuce  perhaps,  una  Bi-fcata  ten  a  >«- 
c/tf/j-Mon.  Ang.  torn.  2.  fol.  042,  may  li^niiV  a  piece 
of  land  usually  turned  up  with  a  fpade,,  as  gardeners  ht 
and  prepare  their  grounds ;  or  may  be  tal;r:n  for  as  much 
land  as  one  man  can  dig  with  a  fpade  in  a  djy. 

BESTlALS,  bsftutUs')  Beafh  or  cattle  nt  any  foil; 
Stat.  4  Ed.  3.  c.  3,  it  is  written  beftayk  ;  and  is  generally 
ufed  for  all  kinds  of  cattle,  though  it  has  been  refrained 
to  rhofe  anciently  purveyed  far  the  kind's  provinon 

BETACHES,  Laymen ufing glebe  lands.  Pail.  14  c?.  2. 

BEBERCHES,  Bid-works,  or  cutloniary  fervicet  done 
at  the  bidding  of  the  lord  by  his  inferior  tenants.  Cowrl. 

BEWARED,  An  old  Saxan  word  fignif)  ing  txftrtd  .!  ; 
for  before  the  Britaju  and  Saxon  had  plenty  of  money, 
they  traded  wholly  in  exchange  of  '.fans.  Blount. 

BIDALE,  or  BIDALL,  prrcaria  pctaria,  from  the 
Sax.  o}Ji!ant  to  pray  or  fupplicate.]  Is  the  invitation  of 
friends  to  drink  ale  at  the  houfe  of  fome  poor  man,  who 
thereby  hopes  a  charitable  contribution  lor  hi*  relief: 
it  is  ll.il  1  in  ufe  in  the  Wed  of  England :  and  is  mentioned 
Stat.  26  Ilea.  8.  c.  6.  And  fomething  like  this  feems  to 
be  what  we  commonly  call  houfe  warmings  when  perfons 
are  invited  and  vnV.ed  in  this  manner  on  their  rirPr.  begin- 
ning houfe-kecping. 

BL.  DING  OF  THE  BEADE,  bidding  from  the  Sax. 
biddan]  Was  anciently  a  charge  or  warning  given  by 
the  p.iriih  prieit  to  his  parifhioners  at  fome  fpecial  times 
to  come  to  prayers,  ekher  for  the  foul  of  iomc  friend 
departed,  or  upon  fome  other  particular  occa/ion.  And 
at  this  day  our  ininiiters,  on  the  Sunday  preceding  any 
fellivalor  holiday  in  the  following  week,  give  notice  of 
them,  and  de±irc  and  exhort  their  parilhioncrs  to  obferve 
them  81  they  ought ;  which  is  tequired  by  our  canons. 

BIDENTF.S,  Two  yearlings  or  Iheep  of  the  fecond 
year.  Paroch.  Antiq.  p.  2 1 6. 

BIDUANA,  A  falling  for  the  fpace  of  two  days. 
Mat*,  U\jl.  p.  135. 

BIGA,  btgata,  A  cart  or  chariot  drawn  with  two 
horfes  coupled  tide  to  fide  ;  but  it  is  laid  to  be  properly 
a  cart  with  two  wheels,  fomctimes  drawn  by  one  horfe  •, 
and  in  our  ancient  records  it  is  ufed  for  any  cart,  wain 
or  waggon.  Men.  Angl.  torn.  2.  fih  256. 

BIG  >MU8>  One  guilty  of  bigimy. 

BIGAMY,  bignmia.}  A  double  marriage;  this  word 
properly  fjgnifies  the  being  twice  married  ;  but  is  now 
ufed  by  an  almoft  univcrfal  corruption,  to  fignify  the 
offence  of  ;°l.:gamy,  or  the  having  a  plurality  of  wives 
at  once.  3  Inji.  88. 

Bigamy  according  to  the  Canoniib,  confiflcd  in  mar- 
rying two  virgins  lut  celiivcly,  one  after  the  death  of  the 
other,  or  in  once  marrying  a  widow.  Such  wcrceftcem- 
cd  incapable  of  holy  orders ;  probably  on  the  ground  of 
St.  Paul's  words.  1  Tim.  e.  5.  v.  2.  "  That  a  bifliop 
fhculd  be  thehulband  of  one  wife,"  and  they  were  by  a 
canon  of  the  council  of  Lyons,  A.  D.  1274,  denied  all 
clerical  privUegcs.  This  canon  was  adopted  and  ex- 
plained in  England  by  the  Stat.  4  E.  t.  ft.  3.  (commonly 
called  the  Stat,  de  bigamis)  c.  5  ;  and  bigamy  thereupon 
became  no  uncommon  counterplea  to  the  claim  of  the 
benefit  of  clergy.  The  cognizance  of  the  pica  of  bigamy 
mu  declared  by  Stat.  iS  E.  3.  ft.  3.  ft  2,  to  belong  to 
the  Court  Chriilian,  like  that  of  ballardy.  But  by 
Stat.  1  £.  6.  (.  12.  §  1 6,  bigamy  was  declared  to  be  no 


longer  an  impediment  to  the  claim  of  clergy.  See 
Da!.  21  :  Dy:r  20 1,  and  I  In/t.  Hob;  nets  I. 

A  fecond  marriage,  living  the  former  hufband  or  wife 
is,  by  the  ecclcfialtical  law  of  England,  ftmply  void,  and 
a  mere  nullity;  but  the  Legiflature  has  thought  it  jufi: 
to  make  it  felony,  by  reafon  of  its  being  fo  greit  a  vio- 
lation of  the  public  ceconomv  and  decency  of  a  well- 
ordertd  flatc.  By  Stat.  1  fact.  c.  1 1,  it  is  cnaded 
if  any  perfon,  being  married,  do  afterwards 
many  again,  the  former  hulband  or  wile  being  alive,  it 
is  frlony  ;"  but  within  the  benefit  of  clergy. 

The  ait  however  makes  exception  to  five  cafes,  in 
which  fuch  fecond  marriage,  (though  in  the  three  firft it 
is  void)  is  yet  no  felony:  (See  3  /«/?.  S9  :  Kel.  27  :  1  Hal, 
1".  C.  694)  :— 1.  Where  either  parcy  has  been  continual- 
ly abroad  for  feven  years,  whether  the  party  in  England 
hath  notice  of  the  others  being  living  or  no.  2.  Where 
cither  of  the  parties  hath  been  abient  from  the  other  ieven 
years  within  this  kingdom  ;  and  the  remaining  party 
hath  had  no  knowledge  of  the  other's  being  alive  within 
that  time.  3.  Where  there  is  a  divorce ,  (or  feparation 
il  •;,  r.jd  Ssf  tlr»o,  t  Ha-xk.  P.  C.  174:)  by  fentence  in  the 
ecclciiaftical  court.  4.  Where  the  firft  marriage  is  de- 
clared abfolutely  void  by  any  fuch  fentence  ;  and  the 
parties  loofed  a  f  incuU  matrimonii t  or,  5.  Where  either 
of  the  parties  was  under  the  age  of  confent  at  the  time  of 
the  firll  marriage.  1  Hawk.  P.  C.  174:  1  Lift.  79. 

In  the  lail  calc  the  firil  marriage  was  voidable  by  the 
difagrcement  of  either  party;  which  the  fecond  mar- 
riage very  clearly  amounts  to.  But  if  at  the  age  of 
con  lent  the  parties  had  agreed  to  the  marriage,  which 
completes  the  contract,  and  is  indeed  the  real  marriage, 
and  afterwards  one  of  them  fhould  marry  again,  it 
feenib  undoubted  that  fuch  fecond  marriage  would  be 
within  the  reafon  and  penalties  of  the  aft.  4  CWw.  164. 

If  the  firll  marriage  were  beyond  lea,  and  the  latter 
in  England,  the  party  miy  be  indited  for  it  here ;  be- 
caufe  the  latter  marriage  is  the  offence  ;  but  not  vice 
verfd,  though  quxre  why  not?  1  Hawk.  P.  C.  1 74,  5 : 
l  Hale's  P.  C.  692  :  I  Sid.  17 1  :  Ktl.  80. 

A  lenience  in  the  ecclefuftical  court  againft  a  mar- 
riage, in  a  fuit  for  jactitation  does  not  preclude  the 
proof  of  a  marriage  on  an  indiflment  on  the  ltatute,— 
And  admitting  fuch  fentence  were  condunVe  as  to  the 
faft  of  marriage,  the  efleft  may  be  avoided  by  evidence 
of  fraud  and  collufion  in  obtaining  the  fentence.  11  St. 
7Y.  262.  Dutihe/sof  King/Ion's  cafe. 

As  to  hufband  and  wife  being  evidence  againfr.  each 
other  on  trial  for  this  offence.  See  tit.  Barcn  and  Fern,-. 
I.  2. 

BIGOT,  A  compound  of  fcvcral  old  EwgUjb  words  ] 
An  obflinate  perfon ;  or  one  that  is  wedded  to  an 
opinion,  in  matters  of  religion,  l$c.  It  is  recorded 
that  when  RoJlo  the  firft  duke  of  Normandy,  refufed  to  kifs 
the  King's  foot,  unlefs  he  held  it  out  to  him,  it  being  a 
ceremony  required  in  token  of  fubjeiUon  for  that  duke- 
dom, with  which  the  King  inverted  him  ;  thofe  who  w  ere 
prcfent  taking  notice  of  the  duke's  refufaJ,  advifed  him 
to  comply  with  the  king's  defire,  who  anfwercd  them  we 
ft  bigot ;  whereupon  he  was  in  derifion  tailed  bigct^  and 
the  Nmstans  are  fo  called  to  this  day.  Blount. 

BILAGINES,  Lat.]  By-laws  of  corporations, 
See  Bydatu;. 

X  2  BILANCIIi 
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BTLANCI1S  PF.I  i.kt;N0I3t  A  writ  dtrcclej  to  a 
COr^or a ti> >n,  foe  the  tarrying  uf  weights  to  ttuh  .1  haven, 
there  weigh  the  *ool  that  pcrfcn*  by  our  ancient  laws 
Were  J  i  rfflfed  to  tranfpOJt.  Ofvi,'.  270.       t-  ' 

HJ  UNGUIS,  Generally  a  dgcble  Leagued  man;  or 
gt\2  thiii  tiq  ibr:,k  twe)  foogUagfCi  :  but  it  is  uled  in  our 
iaw  for  a  jury  iki;  taAfctb  bunum an  Bxgfifltnum  and  a 
Jorfigu<rT  whereof  part  outfit  to  be  l'..<  J'j^  and  part 
ii  rrrgers  :  prOi  1  r  y  jury  /ft  titttiit talc  ling**1,  under  $/<if* 
zKiV,     ,.  tj,  See  uric  jTfciy* 

BILL,  bilh  J  h  diverlly  ufed  :  in  law  proceedings, 
it  is  a  declaration  in  waiting,  expmling  either  the 
wrong  thr  t<iiiiph[n:-.nt  huth  faltered  by  the  party  com- 
phincd  of,  or  cite  fbrnc  fault  committed  ag.iiuit  feme 
lav  or  &*lUte  of  thcr;-l[.(:  -fid  ;hU  is  fometimej 
add 1 cut J  to  the  t-ord  Chancellor  of  EttglnnJ,  efpccially 
far  un  cow  ft  ion  able  wrong*  done  to  the  complainant ; 
and  Jbmctiinrs  to  others  having  jurisdiction,  according  as 
the  Lw  direct*.  Jt  contains  (lie  fad  conijila IljclI  ef»  the 
damage  ihtrcby  tuftaincd,  and  petition  ol  procefs  agataft 
the  ^efmd^ut  for  retire  Is ;  and  it  is  made  ufe  of  as  well 
in  criminal  a*  civil  matters.  In  criminal  cafe*,  when  a 
graad  jury  ujwn  a  prelentmcut  or  indictment  find  the 
lame  to  be  true,  they  indorlc  on  it  bilia  tur#;  and  there- 
upon the  offender  i,i  (aid  10  ilzrid  iudicled  of  the  crime, 
and  is  bound  to  make  aniwer  unto  it :  and  if  the  crime 
tench  the  Ule  of  the  peribn  indicted  t  it  is  then  referred 
to  the  jury  of  life  and"  death;  ihe  petty  jury,  by 
whom  if  he  be  found  guilty,  then  be  lhalt  itaud  convicted  of 
the  crime,  and  is  by  the  judge  condemned,  to  death.  Term* 
t\    Ley  SO:  3  J\,i,  5O-     Stc  Igimam!.s  and  IndiHmtnt* 

Many  of  ihe  proceedings  in  the  King's  Bench  are  by 
l/Z? :  it  is  the  ancient  iur«i  of  proceeding,  and  was,  and 
>ei  mould  Lc  fiUd  iti  parchment,  in  ail  frits,  not  by  ori- 
ginal. The  declaration  ii  a  iratifcript  of it,  or  fuppofed 
lb  to  be.  Sec  tit.  Amendment. 

Bi/l  h  u\l'u  a  common  engagement  for  money  given 
by  one  man  tu  another;  bcini*  lomctimcs  with  a  penalty, 
called.  fct$tiJ  bJh  and  fotaemnes  without  a  penalty,  tr;en 
called  n jtnzk  though  the  latter  is  molt  frequently 
i:ir:J.  iJy  a  bill  we  ordinarily  uudeiftand  a  Angle  bond, 
wirhoui  a  condition;  and  it  wjs  formerly  all  one  with  an 
obligation,  fitve  only  its  being  called  a  bill  when  in 
&:fj~tjbt  and  an  obligation  when  in  Litriru  Welt.  Symbol, 
lib.  2.  feci,  146.  Where  there  is  a  bill  of  too  A  to 
be  paid  on  demand,  it  is  a  duty  prcfently,  and  there 
nefdi  no  actual  demand*  Crtf*  FJi*>  5^,^.  And  a  fingle 
obligation  or  bill,  upon  the  fealing  and  delivery,  is 
tiibUxm  in  jfoejft*tf9  tjjoe^h  JJ-ctmiviu  in  fut&r*.  On  a 
collateral  promiie  to  pay  ni^ney  on  demand,  there  mud 
be  a  Special  demanti  ;  boc  between  the  parties  it  is  a 
debt,  and  faid  to  be  furricien^y  demanded  by  tbe  ac- 
tion :  it  is  othmvife  whtxt  the  money  u  to  be  paid  to 
h  third  peribn  ;  or  where  there  is  a  penjhy.  3  Ktb,  176. 
If  a  peribn  acknowledge  Jumicii  by  ^//  obligatory  to  be 
indebted  to  another  in  the  fun  of  50  A  and  by  the  fame 
bill  bind*  him  and  bis  heirs  in  toe/,  and  fays  not  to 
ivhcm  he  is  bound,  it  (ball  be  intended  he  is  bound  to 
ihe  peribn  to  ivhom  the  Ml  is  made.  ReL  Abr.  A 
MI  obligatory  written  in  a  bot  k,  with  the  party's  hand 
and  feal  to  it,  agood  CW.  Eliz,  613. — Sec  %k*„Ab.  146. 

Thcfe  kind*  oi  bilu  arc  now  luiperfedcd  in  ufe,  the 
fingte  bills  by  the  more  modern  tratikk  of  Bi&s  qf 
-;  and  tfie  penal  bills  by  Bands  or  Ohgathns. 
— Sec  thofc  titles* 


HILL  OF  EXCEPTIONS  TO  EVIDENCE,  At 
Common  law  -\  v^  ritot  error  lay,  for  an  error  in  law, 
.  \ip  irtftt  in  the  record,  or  for  error  in  fact,  where  cither 
ptievjf  died  before  judgment ;  j  et  it  lay  not  for  an  error  to. 
Uw  not  appearing  in  the  record;  and  therefore,  where 
the  plaimtii  or  demandant,  tenant  or  defendant,  ailedged 
«ny  ihing  wy  r/Hitx,  which  was  over-ruled  by  the  jud^e, 
rhis  could  not  be  alfigncd  for  error,  not  appearing  with- 
in the  record,  not  being  an  error  in  faft,  but  in  laiv; 
and  lo  the  party  ^i  lcved  was  wirliout  remedy^  a  .]  :6. 
And  therefore  by  the  flat,  of  Utfm.z^  13  J?,  j.  r,  31, 
if  \V!i^n  one  impleaded  before  any  of  the  jutlices, 
aJrcti^Li  an  ejtcepuon,  pr-ymg  they  will  rHow  it,  idd 
if  they  will  not,  if  he  thai  aliedfte*  the  exception  writes 
the  fame,  and  requires  that  ihe  justices  will  put  to  (heir 
Teals,  the  juJiices  Jhatl  lb  do  ;  and  if  one  will  no;,  ano- 
ther IhalJ  \  and  if,  upon  complaint  made  of  the  juf- 
tice,  the  King  caufc  the  record  to  come  before  him, 
and  the  exception  be  not  found  in  the  roll,  and  the 
plaintiff  ihew  the  written  exception,  with  the  feal  of  the 
juiliee  thereto  put,  rae  jurtice  lhall  be  commanded  10  ap- 
pt  ir  M  I  c^r  .Lin  day,  either  to  confefs  or  deny  hi>  flral, 
and  if  he  cannot  deny  his  fealt  they  lhall  proceed  to 
Judgment  according  ia  the  exception,  as  it  oughr.  to  be 
allowed  or  dif^lowed/' 

This  (latu;e  extends  to  the  plaintiff  as  well  as  defen- 
dant, e!fo  to  him  who  comes  in  feet  temtm:st  as  one  that 
prays  to  be  recched,  or  the  vouchee;  and  in  all  actions 
whether  real,  per&aal,  or  ntixi.  z  Jnjl.  427. 

I  he  llamte  extends  not  on ty  to  all  pica*  dilatory  and 
peremptory,  but  to  prayers  to  be  received,  tjvr  of  records 
and  deed;,  tVr.  alb  to  challenges  of  jurors,  and  any 
marenal  evidence  offered  and  over-ruled,  x  l*fl.  4*7  : 
I  Bja  zy\.  pl\  \  R*pm,ifi6. 

The  esrirftim  ought  to  be  put  in  wrhing/olentc curia, 
in  the  prefence  of  tlie  jad^e  who  tried  the  canfe,  aitd 
figued  by  the  counfrl  on  each  fide  ;  and  then  the  bill  mull 
be  drawn  up  and  tendered  to  the  judge  that  tried  rhecaufe- 
to  be  Tea  led  by  him  i  and  when  fjgncd,  there  goes  out  a 
/Jrc/an'm  to  the  fame  judge  ad  cognefcntJwn  fcripl amy  and 
that  is  made  part  of  the  record,  and  the  return  of  the 
judge  with  the  bill  itfclf,  mntl  be  entered  on  the  ifibe- 
lolli  and  if  a  writ  of  error  be  brought,  it  is  to  be 
returned  as  part  of  the  record.  1  Ntif.  Abr.  373.  If  a 
bill  of  fxeeptittti  is  drawn  up,  and  tendered  to  the  judge 
for  fealing,  and  he  refutes  to  do  it,  the  party  may  have 
a  compullory  writ  n^awtft  him,  commanding  him  to  feal 
it.  if  the  fact  alleged  be  truly  ftated  i  and  if  be  re- 
turns  that  ihe  fact  is  untruly  ftated,  when  the  cafe  is 
other  wife,  an  action  will  lie  again!!  him  for  making  a 
falfe  return.  3  Ctmm.  372  :  Jteg.  £r.  i3a:  zlafl.+zj, 

IF  one  of  the  juiliccs  fers  his  feal  to  the  bill,  it  is  fufli- 
cient ;  but  if  they  all  refufe,  it  is  a  contempt  in  them  alL 
a  Injl.  427  :  Rcym,  1S2.  S.  P  :  2  ltV,  317.  S.  P, 

When  a  bill  of  exception*  is  allowed,  the  court  will 
not  fufter  the  party  to  move  any  thing  in  arrefl  of  judg- 
ment on  the  point  on  which  the  bill  of  exceptions  was 
allowed.  1  Feat.  366,  367:  2  Lev,  237  :  i  JWr  117. 

A  bill  of  exceptions  is  in  the  nature  of  an  appeal ; 
examinable,  not  in  the  court  out  of  which  the  record 
iilucs  for  ihe  trial  at  Ni/S  Prim,  but  in  the  next  im- 
mediate fuperior  court,  upon  a  writ  of  error  alter  judg~ 
ment  given  in  the  court  bcIo.v.  3  Cwwa.  37^ 

Thefe  bills  of  cxceptkut,  are  to  be  tendered  before  a 
vcrdidt  givenj  z  1$,  427;  and  extend  only  to  civil 

actions, 
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anions,  not  to  criminal.  Sid. 2^:  i  Satt.  28S  :  1  Lv. 
68. 

But  in  1  Leon.  5,  it  was  allowed  in  an  indictment  for 
trefpafs  ;  and  in  1  Pat.  366,  in  an  information  in  na- 
ture of  a        warrant  '. 

For  a  precedent  of  a  bill  of  exceptions.  Sec  Cull. 
N.P.V7.  . 

Bills  of  exceptions  arc  now  feldom  ufed,  fincc  rhe  li- 
berality practifed  by  the  courts  in  granting  new  trials. 

BILL  OF  EXCHANGE,  A  negotiable  fecurity  for 
money,  well  known  among  merchants.  The  laws  relat- 
ing to  this  fubject,  and  that  of  Prom  issory  (and  negoti- 
able)  Notts,  being  implicated  together,  arc  here  con- 
quered under  one  head,  and  thus  arranged. 

I.  Of  the  Nature  tf  1,  Rifts  of  Exchange ;  2,  Ldmnd 

and  foreign  \  3,  Promi/foty  Notes. — 4.  The  Ponies 
to  them. — 5.  The  DiRinftion  and  Rtfcmfdance  be- 
f.vten  the  jcitral  Kinds  of  Bills  and  Notes.'— -6. 
Bank  and  Bankers'  Xctes— -7.  Iheejtntial  Qualities, 
e>f  Bids  and  Notes. 

II.  Oft1;  A.  optanci  of  Bills  ;  i<w,  «u hen ,  by  and  to 

whom  made. 

III.  Of  the  Tran,f<T  of  Bills  and  Nates  by  Indorf. 
mtnt%  isfc. 

IV.  Of  the  Engagements  of  the  fe  veral  Parties. 

V.  Of  I,  the  Action  and  Remedy  on  Bills  and  Notes] 
2,  3Lmr.tr  of  declaring  and  pleading  ;  $,The  Evi- 
,    .   ;  iv:d  4,  the  Defence. 
VI.  Of 'hills  hjl,  Jlo.'en,  or  forged:  and  fee  III. 

J.  1.  A  Bill  of  Exchange  is  an  open  letter  of  requelt, 
addreued  by  one  perfon  to  a  fecond,  dc firing  him  to  pay 
a  Aim  of  money  to  a  third,  or  10  any  other  to  whom  that 
third  perion  (lull  order  it  to  be  paid  :  or  it  may  be  made 
payable  to  bearer. 

The  perion  who  makes  the  bill  is  called  the  drawer; 
he  to  whom  it  is  addreft  the  drawe;  and  when  he  un- 
dertakes to  pay  the  amount,  he  is  thtn  called  the  ac 
ccptor.  The  perfon  to  whom  it  is  ordered  to  be  paid  is 
called  the  payee ;  and  if  he  appoint  another  to  receive  the 
money,  that  other  is  called  the  indcrfee,  as  the  payee  is, 
with  rcl'pect  to  him,  the  indorfr  ;  any  one  who  happens 
for  the  time  to  be  in  pofTeliion  of  the  bill  is  called  the 
holder  of  it. 

The  time  at  which  the  payment  is  limited  to  be  made 
is  various  according  to  the  circumlronces  of  the  parties 
and  the  diflance  of  their  refpective  refidenccs.  Some- 
times the  amount  is  made  payable  at  ft^ht ;  fumctimes 
at  fo  many  da)s  after  fight ;  at  other  times  at  a  certain 
diftance  from  the  date.  XJfanet  is  the  time  of  one,  two  or 
three  month*  after  the  date  of  the  bill  according  to  the 
cuflom  of  the  places  between  which  the  exchanges  run  ; 
and  the  nature  of  which  mufl  therefore  be  (hewn  and 
averred  in  a  declaration  on  fuch  a  bill. — Double  or  tre- 
ble ufancc  is  double  or  treble  the  ufual  time  ;  and  half 
ufancc  is  hall  the  time. — Where  the  time  of  payment  is 
limited  by  months,  it  mud  be  computed  by  calendar, 
not  lunar,  months  :  and  where  one  month  is  longer  than 
the  fucceeding  one,  it  is  a  rule  not  to  go  in  the  com- 
putation into  a  third.  Thus  on  a  bill  dated  the  28, 
29.  30  or  31ft  of  January,  and  payable  one  month  al- 
ter date,  the  tunc  expires  on  the  28th  of  February  in 
temmon  >ear£,  and  in  the  three  latter  cafes  in  leap- 


year  on  the  29th.  [To  which  are  to  be  added  the 
of  grace.  See  /of.] — Where  a  bill  is  payable  at  fo  many 
days  after  fight,  or  from  the  date,  the  day  of  prefer- 
ment, or  of  the  d.itc  is  excluded.  Thus  where  a  bill 
payable  todays  after  fight  is  prefented  on  the  lit  day  of 
a  month,  the  todays  expire  on  the  tlthj  where  it  is 
dated  the  lit,  and  payable  20  days  afterdate,  thefe  ex- 
pire on  the  2 1  ft.  Ld.  ttaym.  281  :  St>a.  829. 

A  cullom  has  obtained  among  merchants,  that  a  pcr- 
fon to  whom  a  bill  is  addreit,  mall  be  allowed  a  few 
days  for  payment  beyond  the  term  mentioned  in  the  bill, 
called  davs  f  grate. — In  Great  lh  1 tain  and  />  eland  three 
days  are  given  ;  in  other  places  more.  If  the  lall  of 
thefe  three  days  happen  to  be  Sunday,  the  bill  is  to  be 
paid  on  Saturday,  but  thefe  days  of  grace  are  not  al- 
lowed to  bills  payable  at  fight. 

2.  Bills  of  exchange  are  diltinguifhed  by  the  appella- 
tion of  Foreign  and  Inland  bills;  the  firfl  being  thofe 
which  pafs  from  one  country  to  another,  and  the  latter 
fuch  as  paf>  between  parties  refiding  in  the/'j  -ie country ; 
and  the  univerfal  content  of  merchants  had  long  fincc 
cftablimcd  a  fyftem  of  cultoms  relative  to  Foreign  bills*4 
which  was  adopted  as  part  of  the  Jaw  ;n  every  com- 
mercial itate. 

It  does  not  appear  that  intend  bills  of  exchange  were 
very  frequent  in  England  before  the  reign  ot  Chartn  If  : 
(fee  6  Mod  29):  And  when  they  were  introduced,  th- y 
were  not  regarded  with  tbe  fame  favour  as  foreign  bx\\%. 
At  length  the  Legifl  .turc  by  two  different  ftatnecs  ; 
9  &  10  Hr.  3.  c.  17  :  and  3  &  4  An.  c.  9  ;  fet  both  0.1 
nearly  the  fame  footing  :  fo  th.it  what  wjs  the  law  and 
cullom  of  merchants  v\;ih  rcfprCt  to  the  one.  i*  now  in 
molt  refpects  the  ellabhihcd  law  of  the  country  with  rc- 
fpect  to  the  other. 

The  following  are  the  moft  general  forms  of  inland  and 
foreign  bills  of  exchange  ;  but  which  arc  varied  accord- 
ing to  circunillanics. 

f.ioo  L.  •  dm  J  ***** ;  1,  >  79  3 . 

I  One  month  after  date  pleafe  to  pay  to  A.  B.  or  order 
[or  to  me  or  my  order]  the  fum  of  one  hundred  pounds, 
and  place  the  fame  to  the  account  of 

To  Mr.  C.  D.  T.  T. 

[ IMace  of  abode  and  bu/inck] 
Ace.  C.  D. 


\Lotidovy  Jan.  I,  1793.  Exchange  fi  r  JT 50  llerliug 
I  At  fight  [0>  At  fight  of  this  my  only  bill  cf  ex- 
change] pay  to  Mr.  A.  B.  cr  order,  Fifty  pcunds 
llerling  value  irceivcd  of  him,  an  I  pLce  the  fame  to 
account,  as  ^advice  [Or  without  further  »dvicc]  from 
To  Mr.  C  D.  teV.  V.  S. 


LoHStcnj  Jan.  I,  1 793- 

Exchange  for  lo.coo  liv.  Tournoii'es. 

At  fifteen  day*  after  date  [Of,  at  one,  tzxt  isc. 
ufances]  pay  this  my  firft  bill  of  exchange,  (fecond 
and  thud  of  the  fame  tenor  and  date  not  p*&)  to 
Mefirs.  A,  B.  and  Co.  or  order,  Ten  thouland  livres 
'Tournoiles,  value  received  of  them,  and  place  the  fame 
!to  account,  as  per  advice  from 

To  Mr.  E.  / .  C.  D. 

Barker  in  Parts.  
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The  Lwooiher  liUfs  of  ihe  foreign  fct,  are  varied  thus 
f£firlt  and  third/1  and  *4 firft  and  Second  not  paid." 

3,  .7  PmfihJ^y  i&ti,  i*  a  kfj  complicated  1c m J  of  fit. 
curity,  and  may  be  defined  tfl  be,  an  engagement  in 
writing  to  pay  n  certain  fura  of  money,  mentioned  in  it, 
to  a  perfon  named,  or  to  his  ordrrT  or  in  the  bearer  at 
large.  At  fir  if  thtfc  notes  W)*TC  confideicd  only  fcs 
written  evidence  of  a  debt ;  lor  it  was  .field  Mm  a pro- 


mijFory  note  tvai  not aifignable  nr  indotfible  ovn .  \  it  ^ 
the  cutlom  of  merchant!  j  and  that  if  in  fact  fecH  a 
note  had  been  indorfed  cr  aligned  over,  the  prrfou  to 
wham  it  was  fo  indwfed  or  aligned,  could  not  maintain 
an  action  wiihin  the  cullom  a^iinlk;  the  drawer  of  the 


note  i  nor  could  even  the  per  fun  to  whom  it  was  in  ihe 
tlrjl  ittfUnce  made  payable,  bring  ftich  action.  I  J*#r 
mj  1  2.  LJ,  Rayrx.ysj.  9.  But  41  length  they  wen  re- 
cognized  by  the  Le^iflature  and  put  on  the  fame  looting 
with  jWW  bills  of  exchange  ;  by  Stett,  3  &  4  A.  tf; 
(made  perpetual  by  7  An  <.  z.$,  $  *  which  en- 
acts that  promiflbry  noies  payable  to  order  or  bearer, 
may  be  atfigntd  and  in  dor  fed,  and  action  niainuiiKd 
thereon ,  as  on  inland  bill*  of  exchange. 

Form  of  Promissory  Notes, 


£20  Lomfan,  y&n.  t,  '795^  ' 

X  promife  to  pay  A.  or  bearer  on  demand  Twcntj 
pcunds  ler  value  received, 

T.T. 


i£zo  Lco^t  Jan.  1,  1793, 

Two  months  after  due,  we  and  each  of  us  prom  tie 
to  pay  to  Mr.  C.  B.  or  order,  Twenty  pounds  value 
received.  A.B. 

«        -      -   C.  V. 

4.  By  the  Stats.  15  Cfp.  3.  t,  ji  :  and  17  G/v.  3. 
r.  30,  made  perpetual  by  Stat,  27  3.  e.  16,  aU  ne- 
gotiable notes  and  bill*  for  left  than  10  arc  declared 
void  ^  and  notes  or  bills  between  that  fum  and  5  /.  muft 
be  made  payable  within  zt  days  after  date ;  muft  par- 
ticularize the  name  and  defciiptions  of  the  payees  ;  null 
bear  date  at  the  time  and  place  they  arc  nude  j  mull  be 
artc-fted  by  a  fubferibing  witoe/s,  and  the  indorsement  of 
them  mu!l  be  attended  uith  the  fame  ilriftnefi  in  a]]  re- 
fpedlSt  and  made  before  the  rotes  or  bills  became  due. 

Bills  of  exchange  and  promiilory  nates  mult  now  be 
drawn  on  ftampt  paper*  The  Ramp  h  proportioned, 
under  Sa/t.  31  Gtc.  3.  c.  je,  to  the  amount  of  the  bill, 
from  3^.  to  2 — if  foreign  bills  arc  drawn  here  the 
whole  fet  muft  be  ftampt— But  bills  drawn  abroad  of 
neceffity  are  not  liable  to  any  ftamp  duty. 

Bills  of  exchange  having  been  Jirit  introduced  for  the 
convenience  of  commerce,  it  was  fornieily  thought  that 
no  perfon  could  draw  one,  or  be  concerned  in  the  ne- 
gotiation of  it,  who  was  aot  an  actual  merchant  \  but  it 
{oon  being  found  neceitkry  for  others,  not  at  all  engaged 
in  trade,  to  adopt  the  firuc  mode  of  remittance  and  fc- 
..  i:  hiD  been  once  decided  that  any  perfon  capa- 

ble of  binding  bimfelf  by  a  contract,  may  draw  or  ac- 
cept a  bill  of  exchange,  or  be  in  any  way  engaged  in 
the  negotiation  of  it.  (and.  fince  the  Stat.  3  &  4  An.  c.  9, 
hi  a  party  to  a  promiilbry  note,)  and  JhalJ  be  confidered 
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as  a  merchant  for  that  ptirpo/e.  Cm  lb  it:  a  Feu/*  13  %  : 
Cm//*,  tjz:  1  Statu.  125  :  a  $&aw*  joi  :  L  <:v.  851, 
j^B^  :  J  z  AkvA  36,  |8o;  iV*.  iz6. 

Lut  an  infant  cannot  be  Jiitid  on  a  bill  of  exchnnge, 
Ctuth.  160. — Nor  a  fetjie  covert  j  except  in  filth  cales  as 
flic  is  allowed  to  act  as  a  feme  foSe,  t  Ld+  ftttjm.  147  : 
Sulk,  i  16,  Sec  title  Barer/  attti  fetttt. 

Where  there  are  two  joint-irj-ders,  and  a  bill  is  drawn 
on  both  of  thcmT  the  ncceptan«  of  one  hind*  the  other, 
if  it  concern  the  joint  trade;  but  it  is  otherwife,  if  it 
concern  the  accepie*  only*  in  a  diflincl  in  t  ere  ft.  and  re- 

fpcC^.   I  St/fi.  1  26  :   %  L(t-  Raytt.  17  c. 

Sometimes  exchange  is  made  in  the  name  and  for 
the  account  of  a  third  pcrfon,  by  virtue  of  full  power 
and  authority  given  by  him,  and  this  U  commonly  term- 
ed fu-octirati4n  j  and  ftich  bitf*  may  be  drawn,  fubferibed, 
indorfed,  accepted  and  negotiated,  not  in  the  name  or* 
for  the  account  of  the  manager  or  tran factor  of  any  or 
all  of  tlrtfe  tranche*  of  remittances,  but  in  the  name 
and  for  the  account  of  the  perton  ivk>  au'.horifed  him. 
Lex.  Ma  c, 

5.  A  promifiory  note  in  its  original  form  of  a  promife 
from  one  man  to  pay  a  fum  of  money  to  another  bean 
no  re femblance  to  a  bill  of  exchange.  When  it  is  in- 
dorfed,  the  refemblance  beginsj  for  then  it  is  an  order 
by  the  indorfer  to  the  maker  of  the  note,  who  by  his 
promife  U  his  deb  tor ,  10  pay  the  money  to  the  indorfee. 
— The  buurfcr  of  the  note  corresponds  to  the  drawer 
of  the  bill  ;  the  maker  to  the  drawee  or  acceptor;  and 
the  indorfee  to  the  ^ayee — When  this  point  of  refem- 
blance is  once  flxt,  the  texv  is  fully  fettled  to  be  exactly 
the  dame  ia  bill*  of  exchange  and  promiilbry  notes:  and 
wheaever  the  Jaw  is  repoj  ted  to  have  been  fettled  with 
refpefl  to  the  acceptor  ol  a  bill,  it  L  to  be  confidered. 
as  applicable  to  the  (drau.t  r,  or)  maker  of  a  note  j  when 
with  refpeft  to  the  drawer  of  a  bill,  then  to  the  firll  in- 
dnrfcrofa  note;  the  fubfequem  indorJers  and  ind^prfeei 
bear  an  exact  refemblance  to  one  another,  z  ftiirr.  6?6* 

Both  bills  and  notes  are  in  two  different  forms,  being 
fomctimes  made  payable  to  fticK  a  man  or  his  order,  or  to 
the  order  of  fucn  a  man ;  funie;ime^  to  fuch  a  man  or 
bearer,  or  fimply  to  bearer* 

The  firft  kind  have  always  been  held  to  be  negotiable; 
but  where  they  wcie  made  payable  to  the  Wfr  of  fuch  a 
man,  exception  ha*  been  taken  to  an  action  brought  by 
that  man  iiimiclf,  on  the  ground  that  he  had  onk  tin 
authority  to  iadorfc  ;  but  the  exception  was  not  allowed. 
\0M0A.  2S6  :  j  8  :  C-mtb.  401  :  Cartb.  403 ! — And 
it  U  now  decided  taw,  that  bills  and  notes  payable  to 
tWarert  are  equally  transferable  as  thofc  payable  to  or- 
der ;  aad  the  transfer  in  both  cafes  equally  confers  the 
right  of  action  on  the  foitajiae  holder,  i  Bi/uk.  Rep,  4S5 : 
3  Bun:  l  5  16:  Stat.  3  Si  4  An*  t,  9.  $  ;  i  1  Butr,^2t  9. 
The  mode  of  transfer  however  is  different ;  bills  and 
notes  payable  to  bearer  are  transferred  by  mere  delivery > 
the  others  by  indorlemcnt. 

6,  The  bills  and  notes  mentioned  above  are  con- 
fidercd  merely  as  lecurJties  for  m«ney ;  but  there  is  a 
fpecies  of  each  which  is  conadered  as  money  itfclf. 
Thefe  are  }h:>.km^cs,  footer/  <ajh-mtay  and  draft i  en 
ifnakas  payable  on  demand. 

Bank-mus  are  treated  as  money  or  cafh  in  the  ordi- 
nary courfe  or  tranfaC\ions  of  bufmefs  by  common  con- 
fent,  which  gives  them  the  credit  and  currency  of  mo- 
ney 
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ney  to  every  effeiTLuEil  pmpofc  ;  they  are  as  much  con- 
ftdcrcd  to  be  money  as  guinea-;  themfehes ;  i  Burr,  457, 
ani  it  feems  arc  as  lawful  a  tender.  See  Stat*  5  Ur.  & 
t*  20.  §  28  :  3  Tam  Rrp.  5^4, 

Bankers1  t&jb  mm  and  drafts  on  bankers,  arc  fo  far 
con  fide  red  as  money  among  merchants,  that  they  receive 
them  in  payment  as  ready  csfh ;  and  if  the  party  receiv- 
ing them  do  not  within  a  reafonablc  tame  demand  the 
money  he  mufl  bear  the  lofs  in  cafe  of  the  tankers' 
failure.  What  (hall  be  court rued  to  be  a  rcafonable 
time  has  been  fubject  to  much  doubt  ;  it  was  formerly 
Con  fide  red  as  a  qneftiun  of  fact  depending  on  the  dt- 
cumltanccs  of  the  cafe*  to  be  determined  by  a  jury  j 
but  it  is  now  eilablifheJ  to  be  a  quellion  cf  law  to  be 
decided  by  the  court,  though  thr  precise  time  is  ne- 
ceflarity  undetermined.  1  Black.  R/p.  1.  See  1  Ld.  R«\»t. 
744:  t  Sira  41  c,  6,  $50  :  2  Sit  a.  910,  117^,  1248. 
,A  iid  on  the  w  hole  the  beft  rule  in  thefe  cafes  fcems  to 
be.  that  drafts  on  bankers,  payable  on  demand,  ought  to 
be  carried  for  payment  on  the  very  day  on  which  they 
arc  received ;  if  from  the  distance  and  liquation  of  the 
par  tic;,  thit  mjy  conveniently  be  done* 

11  ilk  of  exchange  and  promiflbry  notes,  though  ac- 
cording to  the  general  principles  of  law,  'hey  are  to  be 
Tonfinered  only  ai  evidences  of  a  fimple  contrail,  are  yet 
in  one  refpeel  regarded  as  fpeeialties ;  and  on  the  Tame 
footing  wirh  bonds  ;  for  unlefs  the  contrary  be  fhewn  by 
the  ce  fend  ant,  they  are  always  pre  fumed  to  have  been 
made  on  a  good  confide  t Jtk.u  ;  nor  is  it  incumbent  on 
the  plaintiff1  either  to  (hew  a  confederation  in  his  dccla- 
ra:i<in,  or  to  prove  it  at  the  trial,  1  Black.  Rep.  445: 
P^kbam  v*  /IW,  AT,  B*  E/ijS.  t8  Geo.  3. — However 
though  foreign  bills  were  always  entitled  10  thin  pri- 
vilege it  was  not  without  feme  difficulty  that  it  was  ex- 
tended to  inland  bill:  ;  an  )  notes  are  indebted  for  it  to 
the  flatute.  a  Ld.  Rajm.j$%i  1  Black.  Rrp.^Sj. 

7.  Bills  of  exchange,  contrary  to  the  general  nature 
of  th-jft;  in  afiiw,  are  by  the  curium  of  merchants,  af* 
Jlgnablc  or  negotiable  without  any  fiction,  and  every 
perfon  to  whom  they  are  transferred  may  maintain  an 
action  in  his  own  name  againli  any  one,  who  has  before 
him  in  the  courfc  of  their  negotiation  rendered  himfclf 
lefpoiifibie  for  their  payment.  i  he  fame  privilege  is 
conferred  on  notes  by  the  Sutrxtt.  But  the  inllrumcnt  or 
writing  which  conliitmes  a  gooJ  bill  oJ  exchange  ac- 
cording to  the  cullom,  or  a  g*»od  nute  under  the  Statute 
mull  have  certain  elTemial  qualities.  3  Wdf  213. 

One  of  thetc  qualities  is,  that  the  bill  or  note  fhould 
be  for  the  payment  of  money  mly  ;  and  not  for  the 
payment  of  money  and  the  doing  lome  other  acl  t  (z  Stra. 
>:/!;}  lor  ih-.1e  inflruments  being  originally  adopted 
for  the  convenience  of  remittance,  and  now  confidcred 
only  as  fecurities  for  the  future  payment  of  money  maft 
undertake  eut/y  for  that  ;  and  is  mutt  be  money  in  fpecie, 
not  in  good  E«1  India  hods,  or  any  thing  elfc  which 
can  itfclf  be  oniy  confidcred  as  a  iecurity.  Butt.  N.  P. 

Another  requifue  quality  is,  that  the  indrumen:  mud 
cany  with  it  a  pcrfianJ  *nd  certain  crfidir,  giveu  to  the 
drawer  or  maker,  not  confined  to  credit  00  any  particu- 
lar fund ,  3  illlf  213.  But  in  the  applk^ticn  of  this 
principle  there  fecms  10  be  a  material  diilinction  be* 
tween  bills  and  notes.  As  to  the  former,  where  the 
fund  is  fuppokd  to  U  in  the  bunds  01  the  draweej  the 


objection  holds  In  its  full  forcer  not  only  becaufeit  nviy 
be  uncertain  whether  the  fund  will  be  productive,  but 
becaofc  the  credit  is  not  given  to  the  petfin  of  the 
drawer  ;  but  where  the  fund  on  account  of  which  the 
money  is  payable,  either  is  in  the  hands  of  the  drawer, 
or  he  is  accountable  for  it,  the  objection  will  not  hod, 
becaufe  the  credit  is  perform]  to  him,  snd  the  fund  is 
only  the  confederation  ol  his  giving  the  bill. — With  re- 
fpect  to  a  note,  if  the  drawer  promife  to  pay  out  of  a 
partKuLr  fund,  then  within  bis  power,  die  note  wilt  be 
good  under  the  iUtute:  the  payment  docs  nut  depend 
on  the  c ire um /lance  of  the  fund's  proving  unproductive 
or  not,  but  there  is  an  obligation  on  his  fxrjlnal  credit  ; 
tlu:  bare  making  of  the  note  being  an  acknowledge*- 
meut  that  he  has  money  in  his  hands.  See  Jdcelrtt*  v. 
Lajfttti  Fart.  281:  \a  Med.  394,  310 — Jntty  t.  EerU, 
1  $fra.  591:2  td*  Ftayw.  :  8  M*l.  265  ;  DatsAa 
&  nx.  v.  Dtiarmnt)  3  lirilf.  207  ;  2  Black.  Rif>,  782.*— On 
the  principle  which  governed  ihefe  cafes  an  order  from 
an  owner  of  a  (hip  to  the  freighter  to  pay  money  on 
account  vf  freight t  was  held  to  be  no  bill  of  exchange, 
a  Sfta.  ij j  1, — But  fuch  a  bill  from  the  freighters  o£  a 
fhip,  to  any  other  perfbn,  if  good  in  other  refpects 
would  certainly  not  be  bad,  though  made  payable  on  ac- 
count of  frejghi  i  becaufe  indifputably  there  is  a  perfon- 
al  credit  given  10  the  drawer,  the  wnrds  "on  account 
L,f  freight,"  only  expreflmg  the  confidcration  for  which, 
the  bill  was  given.  See  Putfm  v\  Dattlefa  D->:>*.  571  — 
And  there  may  be  cafes  wnere  the  inilrument  may  ap- 
pear at  fir(l  light  to  be  payable  out  of  a  particular  fund, 
but  in  reality  be  only  a  diilinction  how  the  drawee  is  to 
reimburfe  himfelf,  or  a  recital  of  the  particular  fpeciea 
of  value  received  by  the  maker  of  a  note  ;  in  which; 
cafes  their  validity  refls  on  the  perfonal  credit  given  to 
the  acceptor  of  the  bill,  or  drawer  of  the  note.  2  LJ.Rayrn. 
14S1,  1545:  2  S(>a.  762:  ti<im.ji\B.  iz. 

Another  eflendal  quality  to  make  a  good  bill  br  note 
is,  th  it  it  mull  be  abfolutely  payable  at  all  events  $  and 
not  depend  on  any  particular  circumilances  which  may 
or  may  not  happen  in  the  common  courfc  of  things* 
3  mtf.  213:  t  linrr.  31  j  :  See  2  U.  titym.  1-562,  1 396, 
1  563  ;  8  M^d.  363  ;  4  Vhu  240.  pi.  16  :  2  Srra.  up: 
4^7,241:  i  Bttrr.  323,  In  the  cafe  of  notes  how- 
ever it  is  not  nettuary,  that  ;be,  time  of  payment  fhould 
be  abfolutely  lixed  ;  it  is  fuiiicient  if,  from  the  narureof 
the  thing  the  lime  mult  certainly  arrive,  on  which  their 
payment  is  to  depend;  (2  Sira.  1217  :  1  Burr.  227;)  for 
here  the  words  of  engagement  m^ke  the  debt  ;  and  it 
lh  no  di  reel  ion  to  another  perfon  j  the  former  part  of 
the  noic  is  a  promife  to  pay  the  money,  and  the  reft  is 
only  fixing  the  particular  time  when  it  is  to  be  paid. 
It  is  folhcient  if  it  be  certainly,  and  at  all  events  pay- 
able at  that  timet  whether  the  maker  live  till  then,  6r  die 
in  the  imerim. — And  it  has  been  decided  that  a  promife 
to  pay  *'  within  two  months  alter  fuch  a  fhip  lhall  be 
paid  off"  will  msike  a  good  note ;  for  the  paying  ole 
the  fhip  is  a  thing  of  a  publick  nature  and  morally  cer- 
tain. Sec  1  Hint*  24:  l  #'^262,  3, — But  this  indul- 
gence feems  lo  have  been  carried  almoJt  to&  far  j  and 
hach  latitude  feems  incompatible  with  the  nature  and 
original  intention  of  a  bill  of  exchange  j  its  allowance  in 
favour  of  promiJlbry  notes  arifing  entirejy  from  a  liberal 
conthruclion  of  the  ftatute  on  which  the  negotiability  of 
thole  notes  depends. 


BILL  or   EXCHANGE  II. 


Id  mMl  of  ili;  cafe-  where  rh?  fevcr.t!  inftruments  have 
been  denied  the  privilege  of  bills  ami  notes,  it  is  not  for 
tint  reafon  to  he  concluded  that  they  are  of  no  force  : 
when  the  fund  from  which  thry  are  to  be  paid,  ca.n  be 
proved  to  have  been  productive,  or  the  contingency  on 
which  i hey  depend  has  happened,  rh«*y  may  be  ufed  ai 
evidence  of  a  contrail,  according  to  the  circumftanccj 
of*hec.-.fe,  or  according  to  the  relntiou  in  which  the 
parties  (land  to  one  another.  Sec  t  Mfati.  Rr/>,  1072. 

No  piecife  form  of  words  is  neccflary  to  make  a  bill 
of  exchange  or  a  note  under  the  ftatute  ;  any  order 
which  cannot  be  complied  with,  or  promife  which  can- 
not be  performed,  without  the  payment  of  money, 
wiil  m.ike  a  good  bill  or  note.  Thus  an  order  to  de- 
liver money,  or  a  promife  that  fuch  a  one  mall  re- 
crive  it.  10  J\M.  2*7  :  z  Ld.  Rn\m.  1 396  :  l  Stra.  6*9, 
706:  1  H"df.  263  :  3  tfilf.  213;  8  Mod.  364: 
AU.  1. 

The  words  va<u.-  recti* ed  being  in  general  inferted  in 
kills  and  notes,  there  feems  to  have  been  Come  doubt, 
whether  they  wcte  cffcntial  5  in  one  cafe,  {Banhnv. 
Ljfir,  2  Srra.  1212,)  where  the  want  of  thefe  words 
was  objected,  a  \erdi£t  was  given  on  thar  account  ngainll 
the  inllrument,  but  that  cafe  feems  a  very  doubtful  au- 
thor iry — On  fevcral  occafions  it  appears  to  have  been 
f*id  imidentally  by  the  conrr,  and  at  the  br.r,  that 
thefe  words  are  unneccfiary.  Fo>t.  zAz  :  Bam.  K.  B.  88  : 
8  M.J.  z6j  :  I  Stou.  5,  497:  3  Lord  Ravm.  1556, 
1481  :  Ln/w.  889  :  1  Mod.  Ent.  310. — And  the  point  is 
POM  fully  fettled  that  thefe  words  arc  not  neccflary  ;  for  as 
tbtfe  inltrumcnts  are  always  prefumed  to  have  been  made 
on  a  valuable  conftderation,  words  which  import  no 
more,  cannot  be  cllcniial.  While  v.  Ltdtmkt  K.  B.  III. 
25  C/i.  3. 

Whether  it  be  eiTential  to  the  conHitution  of  a  bill  of 
exchange,  thr.t  it  mould  contain  words  which  render  it 
negotiable,  as  to  order  or  r»  hearer^  feems  not  hitherto  to 
h Vtt  received  a  direct  judicial  decifion.  There  are  two 
cafes  in  which  the  want  cf  fuch  words  was  taken  as  an 
exception  ;  but  as  there  were  other  exceptions,  the  point 
was  not  decided.  2  Sim.  t2ii:  3  fVilf.  212. — In  an- 
other cafe,  the  fame  cxeception  was  taken  and  ovcr- 
nil  •  but  under  fuch  circomflsnccs  that  the  point  was 
not  generally  determined.  2  Wilf.  353. — If  in  a  doubt- 
ful point  however  it  may  be  allowed  to  reafon  on  general 
principles,  it  mould  fecm,  that  it  being  the  original 
intention  and  the  actual  ufe  of  bills  of  exchange  that  they 
fh  til d  be  negotiable,  fuch  drafts  as  want  thefe  operative 
words  are  not  entitled  to  be  declared  on  as  fpccialties, 
however  they  may  be  foflicient  as  evidence  to  maintain 
an  action  of  another  kind.  A\d,  42 — But  it  has  been 
ruled  that  fuih  words  arc  not  neccflary  in  notes,  and 
that  the  perfen  to  whom  they  are  made  payable  may 
maintain  an  action  cn  them,  within  the  ftatute  againlt 
the  maker.  5iW  v.  Painet  Hardxa.  2S8. 

II.  As  Acceptance  is  an  engagement  to  pay  a  bill 
of  exchange  according  to  the  tenor  of  the  acceptance.—- 
The  circumtLnccs  which  generally  concur  in  an  accept- 
ance arc  that  the  party  to  whom  it  is  addrefled  binds 
himfelf  to  the  ptifment,  after  tfie  bill  has  illued,  before 
it  ha-,  become  due,  and  according  to  its  tenor  ;  by  either 
fu  bribing  his  name  or  writing  the  word  atufls,  or 


oicefUi)  or  ntee^trd  A.  B.  Dut  a  man  may  be  bound 
as  acceptor  without  any  of  thefe  circumfianccs. 

An  acceptance  may  be  cither  written  or  verbal ;  if 
the  former,  it  may  be  either  on  the  bill  itfclf,  or  in 
fomc  collateral  writing,  as  a  letter,  Zfc.  1  Sir*.  648  — 
In  foreign  bills  it  has  always  been  underflood  that  a 
collateral  cr  parol  acceptance  was  fufikicnt  :  1 
648:  3  Bun.  1674:  Hp>tf  v.  -f%.  And  it  is  now  fettled 
that  fuch  acceptance  is  alfo  good  in  cafes  of  intand  bills  ; 
as  by  word,  Lumleyv.  :/•/./ ,  2  Stt.t.  loco;  or  by  letter, 
il  Atk.  717  (613). 

The  acceptance  is  ufually  made  between  the  time  of 
Ufaing  the  bill  and  the  time  of  payment  ;  but  it  may 
alfo  be  made  before  the  bill  has  lfiued,  or  after  it  has 
become  due  ;  when  it  is  made  before  the  bill  is  iflucd, 
it  is  rarher  an  agreement  to  accept,  than  an  aclual  ac- 
ceptance ;  but  fuch  agreement  is  equally  binding  as  an 
acceptance  itfclf.  3  Burr.  1663  :  Dtug.  284  :  1  Atk.  yi;, 
(61 1)— When  the  acceptance  is  made  after  the  time  of 
payment  is  elapfed,  it  is  coofidered  as  a  general  pro- 
mife to  pay  the  money  t  and  if  it  be  to  pay  according 
to  the  tenor  of  the  bill,  this  fhall  not  invalidate  the  ac- 
ceptance, though  the  lime  being  part,  it  be  impoifible 
to  pay  according  to  the  tenor  ;  but  thefe  words  fhall  be 
rejected  as  furplufage.  1  .Wi.  127,9:  1  Ld.  Rv,m.  364, 
574:  1 1  M.J.  214,410:  GcrM.  459. 

Acceptance  is  ufually  made  by  the  drawee,  and  when 
before  the  ifluing  of  the  bill,  is  hardly  ever  made  by  any 
other  perfon  ;  but  .-.ftcr  the  iiluing  the  bill  it  often  hap- 
pens, cither  that  the  drawee  cannot  be  founJ,  or  rc- 
fufes  to  accept,  or  that  his  credit  is  fufpccled,  or  that 
he  cannot  by  reafon  of  fome  difability  render  himfelf  re- 
fponfiblc  :  in  any  of  thefe  cafes  an  acceptance  by  another 
perfon,  in  order  cither  to  prevent  the  return  of  the  bill, 
to  promote  the  negotiation  of  it,  or  to  fave  the  reputa- 
tion of,  and  prevent  an  aition  againlr,  the  drawer,  or  fume 
of  the  other  parties,  is  not  uncommon  :  fuch  an  ac- 
ceptance is  called  an  acceptance  for  the  honour  of  the 
perfon  on  whofe  account  i:  is  made. 

That  engagement  which  contlitutes  an  acceptance,  is 
ufually  made  to  the  holder  of  the  bill,  or  to  fome  per- 
fon who  has  it  in  contemplation  to  receive  it;  and  then 
the  acceptor  mult  anfwer  to  him,  and  to  every  one  who 
either  has  had  the  bill  before,  or  fhall  afterwards  have  it 
by  indorfement  t  but  it  is  frequently  made  to  the  drawer 
himfelf ;  and  then  it  maybe  binding  on  the  party  mak- 
ing the  engagement  or  not,  according  tothecircumllanccs 
of  the  cafe. 

The  mere  anfwer  of  a  merchant  to  the  drawer  "that 
he  will  duly  honour  his  bill"  is  not  of  itfelf  an  accept- 
ance, unlcfs  accompanied  with  circumftances  which  may 
induce  a  third  perfon  to  take  the  bill  by  indorfement: 
but  if  there  be  any  fuch  circumicances,  it  may  amount 
to  an  acceptance,  though  the  anlwcr  be  contained  in  a 
letter  to  the  drawer.  Cow/.  572,  4  :  1  Atk.  71 5,  (61 1). 
And  an  agreement  to  accept  may  be  cxpreltcd  in  fuch 
terms  as  to  pu;  a  third  perfon  in  a  better  condition  than 
the  drawer.  If  one,  meaning  to  give  credit  to  another, 
make  an  abfolutc  promife  to  accept  his  bill,  thedraweror 
any  other  perfon  may  (hew  fuch  promife  on  the  exchange 
to  procure  credit,  and  a  third  perfon  advancing  his  mo- 
ney cn  it  has  nothing  to  do  with  the  equitable  circum- 
ftances which  may  fubfill  between  the  drawer  ;.ud  acceptor. 
D>uSI.  286,  (299;. 

An 
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BILL  of  EXCHANGE  III. 


An  acceptance  ia  generally  according  to  the  tenor  of 
the  bill ;  anj  then  it  is  called  a  general  and  abfolute  ac- 
ceptance :  bat  it  may  differ  from  the  tenor  in  Tome  ma- 
terial circumitanccs,  and  yet,  as  fnr  as  it  goes,  be  binding 
on  the  acceptor. —  Thus  it  may  be  tor  a  lefs  Aim  than 
that  mentioned  in  the  bill  ■>  or  it  may  be  fur  an  enlarged 
period,  i  2t+:  Maria;  it, — So  the  di  a  wee  may 

accept  a  bill  which  has  no  time  mentioned  for  payment, 
and  which  is  held  to  be  payable  at  fight,  to  pay,  at  a 
ditiant  period  j  which  acceptance  will  bind  him.  ]  I  Mod. 
190. 

A  bill  was  payable  the  tflof  Januarys  the  drawee 
accepted  to  pay  the  1  rt  of  March  ;  the  holder  A  ruck  out 
the  ift  of  Ma  rck,  and  infer  ted  the  id  of  January,  and 
when  it  was  payable  according  to  that  date,  prefentcd  it 
for  payment,  which  the  acceptor  refufed  \  on  which  the 
holder  reared  the  acceptance  to  the  original  form  :  and 
the  court  held  that  it  continued  binding,  Priet  v.  Sb*tet 
Eajl.  33  Can  x. — So  the  acceptance  may  direil  the  pay- 
ment to  be  made  at  a  different  place  from  that  men- 
tioned in  the  bill,  as  at  the  houfeof  a  banker.  See  2  Sfra. 
1 195 — So  alio  the  acceptance  may  differ  from  the  tenor 
of"  the  bill  in  its  mode  of  payment,  as  to  pay  half  in 
money,  half  in  bills.  Bull.  N,  P.  z;o — An  -uccptance 
may  alfb  be  conditional  ,  as  «to  pay  when  certain  goods 
conJi£ned  to  the  acceptor,  and  for  which  the  bill  is 
drawn,  mall  be  fold/  2  St  fa.  1152* 

What  fhall  be  considered  as  an  abfolute  or  conditional 
acceptance  is  a  queltion  of  law  to  be  determined  by  the 
court,  and  is  not  to  be  left  to  the  jury,  t  7>«  Rep.  rSa  : 
Sec  1  Stra.  64.8 :  1  Atk.  7 1 7,  (61 2).— If  the  acceptance 
be  in  writing*  and  the  drawee  intend  that  it  fhould  be 
only  conditional*  he  muit  be  careful  to  ex  pre  Is  the  con- 
dition in  writing  as  well  as  the  acceptance  j  for  if  the 
acceptance  fhould*  on  the  face  of  it  appear  to  be  abfolute, 
he  cannot  take  advantage  of  any  verbal  condition  an- 
nexed to  it,  if  the  bill  mould  be  negociated  and  come  to 
the  hands  of  a  perfon  unacquainted  with  the  condition; 
and  even  again  it  the  perfon  to  whom  the  verba!  con- 
dition was  cxpreffed,  the  burthen  of  proof  wilt  be  on  the 
acceptor.  Dm*.  286. — A  conditional  acceptance*  when 
the  conditions  on  which  it  depends  are  performed,  be- 
comes  absolute.  Ctnop.  571.— But  if  the  conditions  on 
which  the  agreement  to  accept  a  bill  is  made,  be  not 
complied  with,  that  agreement  will  be  dii charged,  D*ug. 
297* 

An  acceptance  by  the  cullom  of  merchants  as  ef* 
fediually  binds  the  acceptor*  as  if  he  had  been  the 
original  drawer ;  and,  having  once  accepted  k*  he  cannot 
afterwards  revoke  it.  Cro.  Joe-  30S  :  Hard,  487+ 

A  very  fmall  matter  will  amount  to  an  acceptance;  and 
any  words  will  be  fuflicient  for  that  purpofe,  which  (hew 
the  party's  alTent  or  agreement  to  pay  the  bill ;  as  if  upon 
the  tender  thereof  to  him,  he  fubferibes,  accept^  or  ac- 
t^d  by  mt  A,  B.  or,  /  accept  the  M,  &/e.  thefe  clearly 
amount  to  an  acceptance.  Millcyi  bcoh  z.  cap.  10.  fefi* 

15if  the  party  underwrites  the  bill,  printed  fueh  a  day, 
or  only  the  day  of  the  monih  ;  this  is  luch  an  acknow- 
ledgement of  the  bill  as  amounts  to  an  acceptance* 
3  Nno  M>\6iQ:  Comb.  401.  So  if  he  order  a  direction 
to  another  perfon  to  pay  it.  Bull.  N.  P,  270- 

If  the  party  fays,  tetm  J«*r  bill  nmih  »tt  and  J  will 
eicccpt  it,  or,  all  for  Is  10-wrrva)  and  it  fhallbt  atcrpttd  >> 

Vol*.  I. 


thefe  words,  according  to  the  Co  (torn  of  merchants,  as 
effectually  bind,  as  if  he  had  actually  iigueu  or  fubferib- 
cd  his  name  according  to  the  uftial  manner- 

But  if  a  man  (ays,  btavt  fm  W  wit&i&i  fwiU 
lock  over  wv  account*  and  bwki  she  Aa&r  and  ,*ef 

at:d  call  tc-mtrrWi  and  acctrdingiy  fix  bill jhall  be  acttpted \ 
this  does  not  amount  to  a  compleat acceptance  ;  f«ff  the 
mention  of  his  books  and  accounts  ihews  pUi;.ly  that  hp 
intended  only  to  accept  the  bill,  in  cafe  he  had  effecls  of 
the  drawer's  in  his  hands*  And  fo  it  i»»  ruled  by  the 
Lnrd  Chief  J uft ice  Hale^  at  Guildhall.  'Mslfej,  bwi  2.  cap. 
10.  feel.  20- 

A  foreign  bill  was  drawn  on  the  defendant,  and  being 
returned  for  want  of  acceptance,  the  defendant  fiid,  that 
bill  came  bath  «.  ajA  be  -.oultt  pay  it ;  this  was  ruled 
a  good  acceptance.  3  New  Abr.  6  to,  cites  Mich,  6  Geo.  1 . 
B.  R.  Carr  v.  Celt  man. 

If  a  merchant  be  drfircd  ro  accept  a  bill,  on  the  ac- 
count of  another,  and  to  draw  on  a  third,  in  order  to 
reimburfc  himfclf,  and  in  confequcncc  he  draw  a  bill  on 
that  third  perfon  ;  the  bare  aft  of  drawing  this  bill,  will 
not  amount  to  an  acceptance  of  the  other.  1  Term  Hep.  269. 

An  agreement  to  accept  or  honour  a  bill,  will  in, 
many  cafes  be  equivalent  to  an  acceptance,  and  whether 
that  agreement  be  merely  verbal,  or  in  writing*  is  im- 
material :  If  A.  having  given  or  intending  to  give  credit 
to  Bi  wiite  to  C.  to  know  whether  he  will  accept  fuch 
bills  as  lliail  be  drawn  on  him  on  S.\  account ;  and  C, 
return  for  anfwer,  that  he  will  accept  them  ;  this  is 
equivalent  loan  acceptance;  snd  a  fubfecjuent  prohi- 
bition to  draw  on  him  on  B*\  account,  wilt  be  of  no 
avail,  if  in  fail,  previout  to  that  prohibition  the  credit 
has  been  given.  3  Esfrf.  1663. 

If  a  book-keeper  or  fcrvantj  or  other  perfon  having 
authority,  or  who  urn  ally  tranfach  buslncfs  of  this  nature 
for  thcmuJler,  accept  a  bill  of  exchange,  this  (hall  bind 
fuch  m after.  3  Ncj)  Abr.  611, 

If  a  bill  be  drawn  on  a  fervant  (as  a  clerk  of  a  corpo- 
ration, £Jr-)  with  a  direction  to  place  the  money  10  the 
account  of  his  employer,  and  the  fervant  accept  it 
generally,  this  renders  him  liable  to  ani'wer  pcrfbnalJy  to 
an  indorfee.  z  &tra.  cjjj  :  Hardiv.  J. 

If  a  bill  be  accepted,  and  the  perfon  who  accepted  i.he 
fame  happens  to  die  before  the  time  of  payment,  there 
mult  be  a  demand  made  of  his  executors  or  adminirtrators  ; 
and  on  non-payment,  a  proteft  is  to  be  made,  although 
the  money  becomes  due  before  there  can  be  id  mini  fixa- 
tion, %fr. 

Forging  the  acceptance  of  any  bill  of  exebange,  or  the 
number  or  principal  (urn  of  any  accountable  receipt,  is 
made  felony,  by  Stat,  7  Get.  z.  c.  22. 

III.  According  to  the  difference  in  thcftilcof  negoti- 
ability of  bills  and  notes,  the  modes  of  their  transfer 
alfo  differ.  Bills  and  notes  payable  to  bearer  are  tranf- 
fcrrcd  by  delivery  t  if  payable  to  A.  B.  or  bearer  they 
are  payable  to  bearer,  as  if  A.  B.  were  not  mentioned. 
1  Sftttr-  ACS  :  3  Ban:  1516;  1  Black.  Rep.  485.  But  to 
the  transfer  of  tli ofe  payable  to  order,  it  is  neceflary  in 
addition  to  delivery  that  there  fhould  be  fomcthing,  by 
which  the  payee  may  appear  to  exprefs  his  order.  This 
additional  circutnllance  is  an  htthrfemcnt  \  fo  called  from 
being  nfualiy  (tnongh  not  ncceilarily)  written  on  the 
bach  of  the  note  or  bill. 

V  Where 
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"Where  no  regulation  Is  made  by  aft  of  parliament 
(fee  ante  L  4,)  relative  to  the  negotiation  of  bills  or 
notes,  no  particuLr  form  of  words  is  nceeflary  to  make 
an  indorfement  ;  only  the  namr  of  the  indorfor  mult 
appear  upon  it,  and  it  mult  be  written  or  fignod  by  him, 
or  by  Tome  perion  authorized  by  him  Cur  th.it  purpofe. 

lndorfements  are  cither  in  full  or  in  blank  ;  a  full  in- 
dorfement is  that  by  which  the  indorfor  orders  the  mo- 
ney to  be  paid  10  ibme  particular  perfon,  by  name  :  a 
blank  indorfement  con  fill  s  only  of  the  name  of  the  in- 
doiior — I;},.',!:  ir'.JciU  nier.ts  are  inr.it  frequent,  indeed 
atmoft  univcriat  in  butinels. —  A  bJank  indorfement  an- 
den  the  bill  or  note  afterwards  transferable  by  delivery 
only,  as  if  it  were  payable  to  bearer ;  for  by  only 
writing  his  name  the  indorfor  /hews  his  intention  that 
the  inurnment  ftioyld  have  a  general  currency,  and  be 
transferred  by  every  polTeiibr*  Dcug.  617,  (639),  61  J, 

Except  where  retrained  by  flarute  (See  ante  I«  4,) 
The  transfer  of  a  bill  or  note  may  be  made  at  any  time 
after  it  has  jiTued,  even  after  the  day  of  payment ;  and, 
in  cafe  of  bills,  where  the  acceptor  rclidcs  at  a  diflante 
from  the  drawer,  is  frequently  made  before  acceptance, 
1  Lti.  Ra\i»,  $75  .  See  3  Term  Rxp.  80 ;  3  Burt,  15 16  ; 
1  Ehik.  Rcp,  4S5  :  Deng.  6 1 1 ,  (63  3 ) . 

An  indorsement  may  be  made  on  a  blank  note,  before 
the  inferttan  of  any  date  or  fum  of  money,  in  which  cafe 
the  indorfor  is  liable  for  any  fum,  at  any  time  of  pay- 
ment that  may  be  afterwards  inferred  \  and  it  is  imma- 
terial whether  the  perfon  taking  the  note  on  the  credit 
of  the  indorfement  knew  whether  it  was  made  before 
the  drawing  of  the  note  or  not ;  for  in  fuch  a  cafe  the 
indorfement  is  equivalent  to  a  leuer  of  credit  for  any  in- 
definite fum.  Dtzg.  496,  (514)' 

On  a  tramfe/  by  delivery,  it  is  faid  that  the  perfon 
making  it  ceafes  to  be  a  Party  t0,  or  fecurity  for,  the 
payment  of  a  bill  or  note  ;  (  I  Ld.  Ram.  44.3  :  12  jftrW. 
241:  1  SttJL  128:)  yet  it  fcems  there  can  be  little 
doubt  that  he  is  Liable  in  another  fort  of  action  ;  as  for 
money  had  and  received,  tSV.  See  3  'I'ttm  Rtp.  757  -  4 
97r«  Rtp,  177* 

Though  a  blank  indorfement  be  a  fufficient  transfer, 
and  may  enable  the  perion,  in  whofc  favour  it  is  made, 
to  negotiate  the  instrument,  yet  it  is  in  his  option,  to 
take  it  cither  as  indorfce,  or  as  fervant  or  agent  to  the 
indorfor  ;  and  the  latter  may,  notudthltanding  his  in- 
dorsement, declare  as  holder  in  an  action  a  gain  It  the 
drawer  or  acceptor.  Nothing  is  more  ufual  than  for  the 
holder  of  a  bill  or  note  to  inuorfe  it  in  blank,  and  fend 
it  to  feme  friend  for  the  purpofe  of  procuring  the  accep- 
tance or  the  payment ;  in  this  cafe  it  is  in  Lhe  power  of 
the  friend,  cither  to  fill  up  the  blank  fpace  over  the  in- 
dorfcr*s  name,  with  an  order  to  puy  the  money  to  him 
fcif.  which  (hews  his  election  to  take  as  in  dor  ice  ;  or  to 
write  a  receipt  which  Shews  he  is  only  the  agent  of  the 
indorfcr.  J  -Wi.  125,  iztf,  130:  1  Stmu,  163:  2  td. 
Ruyw,  K71.  And,  on  this  principle  one,  to  whom  a  bill 
wai.  delivered  with  a  blank  in  dor  lenient,  and  who  carried 
it  for  acceptance,  was  admitted,  in  an  action  oi  trover 
for  the  bill  again ll  the  drawee,  to  prove  the  delivery  of 
it  to;  the  tatter.  1  Sflii.  13*;  2  Id  Raj/n.  871. 

The  original  contract  on  negotiable  bills  and  notes  is  to 
pay  :t>  filth  pel  Ion  oj  pei : ■: , r> s .  .is  i«c  pajee,  or  hit  indorfees, 
or  their  indoriecs  fhud  direct  j  ana  the*  e  is  as  laucb  privity 


between  thelaft  inJorfor  and  the  la  ft  in  dor  fee,  as  between 
the  drawer  and  the  original  payee.  When  the  payee 
alfigns  it  over,  he  does  it  by  the  taw  of  merchant),  for 
as  a  thing  in  action,  it  is  not  :uTignable  by  the  general 
bw.  The  intloriemeiu  is  part  of  the  uriginal  contract, 
~r>  ;;i  .iJcnial  to  it  in  the  nature  of  the  thing,  and  mult 
be  underlined  to  be  made  in  the  fame  mnnncr  as  the 
inltrumtmt  was  drawn  ;  the  indorfec  holds  it  in  the  fame 
manner  and  with  the  fame  privileges,  qualities,  and  ad- 
v.iiiMf;^  as  the  originil  payee,  as  a  transferable  ne- 
gotiable inArumenr,  which  he  may  lodorfe  over  to 
another,  and  that  other  to  a  third,  and  foon  at  pleafurc  ; 
for  thefe  reafon*  an  indorfor  fa  a  valuable  itnfiJemtm* 
cannot  limit  his  indorfement  by  any  rcltriction  on  the 
liidoj  fee,  fo  as  to  preclude  him  from  iransferring  it  to 
another  as  a  thing  negotiable,  a  Bwr.  1222,  3,  6,  7  — 
See  alfo  Cm.  3  J I  :  t  Stta.  457  :  2  Burr.  \z  16:  1  Hut, 
Rtp.  395; :  and  as  to  the  efreft  of  keJtnclivc  fndorfc- 
mcnts,  fee  Dwr.  615,  (637)  ;  617,  (639,  640J. 

Where  the  transfer  may  be  by  ddfotry  only,  that  tranf- 
fer  may  be  made  by  any  perfon  who  by  any  mentis, 
whether  accident  or  theft  has  obtained  the  poflfeflion ; 
and  any  holder  may  recover  againft  the  drawer,  ac- 
ceptor or  indorfor  in  blank,  if  fuch  holder  gave  a 
valuable  confideration  without  knowledge  of  the  acci- 
dent* J  Burr*  452:  3  Burr.  1516:  I  Biack.  4^ c» 
The  fame  principle  applies  alfo  to  the  cafe  of  a  bill 
negotiated  with  a  blank  indorfement*  Pettiick  v,  RboJrs 
&  ul.  Doug.  611,  1613);  where  the  court  held,  thac 
there  was  no  difference  between  a  bill  or  note  indorted 
blank,  and  one  payable  to  bearer*  They  both  pafs  by 
delivery,  and  poiTtilicn  proves  property  in  both  cafei. 
The  holder  of  either  cannot  will,  propriety  be  considered 
as  ailignne  of  the  payee ;  an  jirii^ijee  muft  take  the 
tiling  ajfigned,  fubjedl  to  all  the  equity  to  which  the 
original  party  was  fubjecl:  if  this  rule  were  applied  to 
bills  and  notes,  ic  would  Hop  their  currency,  and  would 
render  it  neceltary  fur  every  indorfce  to  enquire  into  alt 
the  circumilajjtcs,  and  the  manner  in  m  hich  the  bill 
came  to  the  indorfor  j  but  the  law  i>  now  clearly 
fettled,  that  a  holder  coming  fairly  by  a  bill  or  note, 
is  not  to  be  tuTecied  with  the  transaction  between  the 
original  parties. 

But  a  transfer  by  irtJorfcmcut  where  that  is  nece/iary, 
can  only  be  made  by  him  who  nas  a  right  to  make  ir, 
and  that  ii  llridly  only  the  payee,  or  the  perfon  to  whom 
ne  or  hi>  indorfees  have  transferred  it,  or  lome  one  claim- 
ing in  the  right  of  fomc  of  thefe  parties. —  liilis  and 
notes  in  favour  of  partners  mull  be  indorfcd  by  them  dl, 
or  at  lealt  by  one  in  the  firm  of  the  houfe  ;  and  a  bill 
drawn  by  two  per  Ions  payable  to  them  or  order,  mull 
be  indorled  by  boih.  Dang  630,  (053)  in  mit> 

if  a  bill  or  note  be  made  or  indorled  to  a  woman  while 
/ingle,  and  flic  afterwards  marry,  the  right  to  indorfe 
it  over  belongs  to  her  hufband,  for  by  the  marriage  he 
is  entitled  to  aEI  her  perfonal  property.  1  Sira.  516:  Ca, 
L.  £\  246. 

if  .1  man  become  bankrupt,  the  property  of  bills  and 
notes  of  which  he  is  the  pa^ee  or  indqifee,  veils  in  his 
aUi^nees,  and  the  right  to  transler  u  in  them  only.— if 
c  I  l  ._-  holder  of  a  bill  or  note  die,  it  devolves  tu  ht^  execu- 
tor* or  administrators,  and  they  may  indorle  ii,  jad 
their  indorfce  maintain  an  action,  in  the  iMnc  maimer 
«t  if  the  indorfement  had  been  made  by  the  tedator  or 

imciUte. 
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inlcftate.  Hut  on  their  inuWfeme-nc  they  arc  liable  per- 
finally  to  the  fubfequent  parties,  for  they  cannot  charge 
(he  effefh  of  the  teltator. — They  may  alio  be  the  mil  •  /■  i  \ 
of  a  bill  or  note  in  their  quality  or  executors  or  ad  mini 
llrators  ;  as  where  they  receive  one  turn  rhcir  teffcator  or 
in  tell  ate  ;  and  in  that  diaiailer  they  may  bring  an  acUon 
on  it  again  it:  the  acceptor,  or  any  of  the  other  parries. 
3  Wilf.  i :  2  Stra.  I 160 :  2  Bursts  137:1  Burr,  1  225  : 

1  Tttm  Rep.  487  1  10  M<nL  315. 

When  a  bill  payable  to  owcr  is  exprefled  to  be  for  the 
uft  of  another  perion  than  the  pay  ere,  yet  the  right  of 
transfer  lh  in  the  payee,  and  his  moor  ice  may  recover 
agi.inft  the  drawer  or  acceptor.  Cnrth.  5  1  2  kkm  309 : 

2  Sjh$#4  509. 

It  has  been  adjudged ,  that  a  bill  of  exchange  cannot 
be  indorfed  for  part,  fo  as  to  fubject  the  party  to  fcveral 
actions.  3  New  Jir.  6lO  i  Cur/4.  466  :  1  <W4.  65. 

IV.  By  the  very  act  of  drawing  a  bill,  the  drawer 
comes  under  an  implied  engagement  to  the  payee,  and 
to  every  fubfequent  holder,  fairly  entitled  to  the  pofltf- 
fion,  that  the  perfon  on  whom  he  draws  is  capable  of 
binding  himfelf  by  his  acceptance,  that  he  is  to  be 
found  at  the  place  at  which  he  is  defcribed  to  be,  if  that 
defcription  be  mentioned  in  the  bill ;  that  if  the  bill  be 
duly  prefented  to  him,  he  will  accept  it  in  writing  on 
the  bill  itfeif,  according  to  its  tenor;  and  that  he  will 
pay  it  when  it  becomes  due,  if  prefented  in  proper  time 
for  than  purpofe. 

In  default  of  any  of  thefe  particulars,  the  drawer  is 
liable  tp  an  action  at  the  foit  of  any  of  the  parties  before 
mentioned,  on  due  diligence  being  excrcifed  on  their 
j\u  lis  not  only  for  the  payment  of  the  original  Turn 
mentioned  in  the  bill,  but  alio  in  fomo  caics  for  da- 
mages, iuterelt  and  co^ls  ;  and  he  is  equally  anfwcrable 
whether  the  bill  was  drawn  on  his  own  account,  or  on 
that  of  a  third  perfon  ;  for  the  holder  of  the  bill  is  not  to 
be  affected  by  the  circumlianccs  thr*t  m.iy  cxifl  between 
the  drawer  and  another  ;  the  perfmal  end:;  of  the  drawer 
bt.-u!g  pledged  for  the  due  honour  of  the  bill,  Beawej, 
See  ante  I.  7. 

Jf  a  man  write  his  name  on  a  blank  piece  of  paper, 
and  deliver  it  to  another,  with  authority  to  draw  on  it  a 
bill  of  exchange  to  any  amount,  at  any  diftance  of  time, 
lie  renders  himfelf  liable  to  be  called  on  as  the  drawer 
0/  any  bill  fo  formed  by  the  perfon  to  whom  he  has 
jjiven  the  authority.  1  N,  Black.  Rep.  313. 

If  acceptance  be  refufed  and  the  bill  returned,  this  is 
notice  to  the  drawer  of  the  refufal  of  the  drawee  \  and 
then  the  period  when  the  debt  of  the  former  is  to  be  con- 
fidercd  as  contracted,  is  the  moment  he  draws  the  bill  ; 
and  an  acr ion  may  be  iiv  mediately  commenced  againft 
him  ;  though  the  regular  time  of  payment,  according  to 
the  tenor  of  the  bill,  be  not  arrived.  For  the  drawee 
not  having  given  credit,  which  was  the  ground  of  the 
contract,  what  the  drawer  had  undertaken  has  not  been 
performed.  D-^ug,  55,  Mitfttrdv.  Maytr  j  See  alio  a  Stra. 
949,  cited  3  Wilf.  1 6,  17. 

When  a  bill  of  exchange  is  indorfed  by  the  perfon  to 
whom  it  was  made  payable,  as  between  the  indorfor 
and  indoriec,  it  is  a  new  bill  of  exchange  j  as  it  U 
alfo  between  every  fublequent  indorfor  and  indorfee : 
the  3  ra  J  or  for  therefore,  Willi  refpeft  to  all  the  parties 
fubfequent  to  him,  ffands  in  the  place  of  the  drawer, 
being  a  collateral  fecurity  for  the  acceptance  and  pay- 


mcnt  of  the  bill  by  the  drawee :  his  indorfement  impofea 
on  him  the  fume  engagement  that  the  drawing  of  the 
bill  does  on  the  drawer  ;  and  the  period  when  that  en- 
gagement attaches  is  the  time  of  the  indorfement. 
1  Satk,  j  33  *  *  tfj&W'        494  *  z  Burr.  674. 

Nothing  will  difcharge  the  indorfor  from  his  engage- 
men  1  but  the  abioluie  payment  of  the  money,  not  even 
a  judgment  tecovercd  againll  the  drawer  or  any  previous 
indorfor.  3  JV/p.j',  86 :  z  Sbm*  441 ,  4^4.—-  Neither  is  the 
enga  cement  of  an  indorfor  difcharged  by  an  ineffectual 
tpeftfthm  again  A  the  drawer  or  any  prior  or  fubtequent 

1  indorfor.  2  BUck.  Rep.  123s.  and  fee  4  Turn  Rtp.  825. 
The  engagement  ol  the  drawer  and  indorfors  is  how- 
ever rtill  but  conditional — The  holder  in  order  to  in- 
title  himfelf  to  call  upon  them  in  eonlequenc*  of  it, 
undertakes  to  perform  certain  rei]uih:e&  on  his  part,  a 
failure  in  which  precludes  him  from  his  remedy  againit 
them. — Where  the  payment  of  a  bill  is  limited  at  a  cer- 
tain time  after  iight,  it  ii  evident  the  holder  mult  pre- 

j  fentit  for  acceptance,  other  wife  the  time  of  payment 

1  would  never  come:  it  docs  not  appear  that  any  pre- 
cile  time*  within  ivhich  thl>  prcfen  ment  mud  be  made 
has  in  any  cafe  been  afcertained;  but  it  muJl  be  done 

J  as  foon  as.  under  all  the  cit<  umJlances  of  the  cafe,  that 
can  conveniently  be  done  ;  and  what  has  been  f,:id  on 
the  prefentment  of  bills  and  notes  payable  on  demand, 
feems  exactly  to  apply  here.  See  ants  I.  6* 

Whether  the  holder  of  a  bill,  payable  at  a  certain 
time  after  the  date  be  bound  to  prefent  for  acceptance 
immediately  on  the  receipt  of  it,  or  whether  he  may 
wait  till  it  become  due,  and  then  prefent  it  for  payment, 
is  a  qucdion  which  feems  never  to  have  been  directly  de- 
termined :  in  practice  however  it  frequently  happen* 
that  a  bill  is  negotiated  and  transferred  through  many 
hands,  without  acceptance;  and  not  prefented  to  the 
drawee  till  the  time  of  payment*  and  no  objection  is 
ever  made  on  that  account.  See  5  Burr.  2671:  1  Term. 
ftp- 71  J- 

If  However,  the  holder  in  fact  prefent  the  bill  for  ac- 
ceptance, and  that  be  refuted,  he  is  bound  to  give  re- 
gular notice  to  all  the  preceding  parties  to  whom  he  in- 
tends to  refort  for  non-payment  \  to  the  drawer,  thac 
he  may  know  how  to  regulate  his  conduct  with  refpect 
to  the  drawee,  and  make  other  provifton  for  the  pay- 
ment of  the  bill  ;  and  to  the  indorfors,  that  they  may 
fcvcrally  have  their  remedy  in  time  againit  t he  parties 
on  whom  they  have  a  right  to  call ;  and  if  on  account 
of  the  holder1*  delay,  any  lofs  accrue  by  the  failure  of 
any  of  the  preceding  parties,  be  mult  bear  the  lofs. 
5  /jW.  2670;  1  Term  Rtp.  yiz. 

It  is  alfo  the  duty  of  the  hoider  of  a  bill,  whether  ac- 
cepted or  not,  to  prefent  it  for  payment  within  a  Limited 
time;  for  otherwife  the  law  will  imply,  that  paymenc 
has  been  made;  and  it  would  be  prejudicial  to  commerce 
if  a  bill  might  rife  up  to  charge  the  drawer  at  any  Uif- 
tance  of  time,  when  all  accounts  might  be  a  Jj  Lifted 
between  him  and  the  drawee.— for  the  old  caies  an  this 
fubject,  fee  1  Sale,  izj,  f$fy  3  .  j  Slmv.  1 5. 5  :  t  Ld. 
Reiym.  743  :  2  Srra.  829.—  1  his  time  for  demand  of  pay- 
ment feems  at  prefent  to  be  regulated  by  the  tales  as  to 
notice  to  preceding  indorfors  immediately  following. 

A  prefentment  either  for  payment  or  acceptance  muft 
be  made  at  icafonable  huurs ;  which  are  the  c.immon 
hours  of  bufinefs  in  the  place  where  die  party  lives  to 
whom  the  prelcnunent  is  to  be  made. 

Y  2  If 
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If  acccplanctorpaymeot  be  refuted,  or  the  drawee  of 
the  hifl  or  maker  of  the  note  has  become  infolveut,  or 
haj  abfeonded,  notice  from  the  hitier  himfcEf  mull  be 
given  to  the  preceding  parties;  and  in  that  notice  it 
is  not  enough  to  fay  that  the  drawee  or  milter  refufes, 
is  infolvent,  or  has  abfeonded,  but  it  mult  be  added, 
that  the  holder  docs  not  intend  to  give  him  credit.  The 
purpote  of  giving  notice  h  not  merely  that  the  indorfor 
Ihould  know  defaul;  has  been  made,  for  he  is  charge- 
able only  in  a  fecondary  degree ;  but  to  render  Jiirn 
liable,  it  mult  be  Ihewn,  that  the  holder  looked  to  him 
for  payment,  and  gave  him  notice  that  he  did  fo,  Sec 
1  Strtx.  441,  515  t  2  Blni.  Rep.  747  i  as  to  bills— and 
]  Stfa,  649  :  2  Stra,  J  08  7  :  I  Term  Rep,  170,  as  to  notes. 

What  ihould  be  confidercd  as  a  reafonable  time  with- 
in which  notice  mould  be  given,  cither  of  n  on- accept- 
ance or  nonpayment  has  been  fubjeil  to  much  doubt 
and  uncertainty  ;  it  was  once  held,  that  a  fortnight  was 
a  resfonable  time,  but  that  is  now  much  narrowed. 
1  MU.  xp 

"With  refpeft  10  acceptance,  it  is  ufual  to  leave  a  bill 
for  that  purpofe  with  the  drawee  'till  the  next  day,  and 
that  is  not  con  15  tiered  as  giving  him  time  ;  it  being 
under flood  to  be  the  ufual  practice  ;  but  if  on  being 
called  on  the  next  day,  he  delay  or  refufe  te-  accept  ac- 
cording  to  the  tenor  of  the  bill,  the  rule  now  cflablifhcd, 
where  the  parties,  to  whom  notice  \s  to  be  given „ 
reudc  at  a  different  place  from  the  hokier  and  drawee, 
h,  thai,  notice  muil  be  icnt  by  the  next  poll — Under  the 
fame  circumftancci,  the  fame  rule  obtains  in  the  cafe  of 
mn-pejiTunt,  1  Term  Rep.  1 69. -^So  alfo  in  cafe  the  drawee 
or  maker  has  abfeonded,  or  cannot  be  found,  notice  of 
thefc  circumllances,  cither  in  cafe  of  non-acceptance  or 
non-pay  men  r,  mutl  be  fent  by  the  firfi  poll. 

The  j;reat  difficulty  has  been  to  euablilli  any  general 
rule,  where  the  party  entitled  to  notice  refides  in  the 
fame  place,  or  at  a  place  a?  a  fmall  diiiancc  from  ihnt  in 
which  the  holder  lives.  On  this  point  as  well  at  on 
the  queftion  of  uhat  ihall  be  ccmiidered  as  a  reafonable 
time  for  making  the  thmanA  of  payment,  it  has  been 
an  object  of  no  littie  controverfy,  whether  it  was  the 
province  of  the  jury,  or  of  the  judge  to  decide ;  (See 
ante  L  6  ;)  till  lately  it  feems  the  jury  had  been  per- 
mitted to  determine  on  the  particular  circ urn  fiances  of 
each  individual  cafe  what  time  was  reafonably  to  be 
allowed,  either  for  making  demand  or  giving  notice. 
%.J>St  (681.) 

But  it  having  been  found  that  this  was  productive 
of  endlefs  uncertainty  a  .d  inconvenience,  the  court  on 
feveral  occafinns  ha^  laid  it  down  as  a  principle,  thai 
what  Ihall  be  confidercd  as  a  reasonable  time  in  cither 
cafe  is  a  q licit  1  on  of  law:  juries  have  however  ftrnggled 
fo  hard  to  maintain  their  privilege  in  this  refpect,  that 
in  two  cafes  they  narrowed  the  time  for  demand,  con- 
trary to  the  opinion  of  the  court :  and  on  a  lecond  v'v\\ 
being  granted,  they  in  both  cafes  adhered  to  their  opinion, 
contrary  to  the  direction  of  the  judge*  Jn  one  of  them 
however,  application  being  made  for  a  third  trial,  the 
court  would  have  granted  it,  had  not  the  plaintiff  prer 
eluded  himiclt  by  proving  his  debt  under  a  commiliion 
of  bankrupt  which  had  iflbed  Hgninft  the  drawees  of  the 
bill  bttwtt  n  the  time  of  the  verdict  and  the  application. 
Sec  Dwg.  51c  ;  1  Ttrm  Rep,  171,  and  the  cafes  there 


cited. — Tn  a  third  cafe,  where  the  ftro^gle  by  the  jury 
was  to  give  a  longer  time  for  notice  than  was  ueceffary, 
the  court  adhered  to  their  principle  and  granted  no  lcl» 
than  three  trials.  1  Term  Rep.  167^9;  Ttrt,/al  v.  fltmit. 
It  feems  therefore  fully  eftablifhed  that  what  fhall  be 
reafonable  time  is  a  que  (lion  of  law :  and  generally  that 
a  demand  mull;  be  made,  and  notice  given  as  foon  as, 
under  al!  the  circumftances,  it  is  poffible  fo  to  do. 

The  reaibn  why  the  law  requires  notice  ifi,  that  it 
is  prefumed  that  the  bill  is  drawn  on  account  of  the 
drawee's  having  effects  of  the  drawer  in  his  hands;  and 
that  if  the  latter  has  notice  that  the  bill  is  not  accept, 
ed,  or  not  paid,  he  may  withdraw  them  immediately* 
Dm  if  be  have  no  effects  in  the  other's  hands,  then 
he  cannot  be  injured  for  want  of  notice;  and  if  it 
be  proved  on  the  part  of  the  plaintiff,  that  from  the 
time  the  bUJ  was  drawn,  till  the  time  u  .became  duer 
the  drawee  never  had  any  effects  of  the  drawer  in 
his  hands,  notice  to  the  latter  is  not  necdliiry  in  order 
to  charge  him,  for  he  muft  know  this  fact  ;  and 
if  he  hid  no  effecls  in  the  drawee's  hinds  he  had 
no  right  to  draw  upon  him,  and  to  expect  payment 
from  him  ;  nor  can  he  be  injure  J  by  the  non-payment 
oJ  the  b  ',  or  [lie  want  (  t  notice  that  it  has  been  dif- 
hon cured,  i  7rr«r  Rep.  410;  and  fee  I  Term  Rep.  405. 

Yet  though  it  appear  <hat  the  drawer  had  no  effects  in 
the  hands  of  the  drawee,  no  action  can  be  maintained 
agrumi  the  .\  /  if  no  notice  was  given  him  of  the 
bill  being  dilhoaoured  ;  for  though  th;  drawer  may  have 
received  no  injury,  the  indorfor,  who  mull  be  prefumed 
to  have  paid  a  valuable  consideration  for  the  bill,  pro- 
bably has.  2  Term  Rep.  714. 

Though  i.n  the  calc  where  the  drawer  has  effects  in 
the  b  iridl  of  the  drawee*  the  wane  of  notice  cannot  be 
waived  by  a  fubfequent  promife  by  the  drawer,  10  dif- 
eharge  ihc  bill ;  yet  where  he  had  no  effects  it  may  ; 
though  h  appear  -hat  in  faft  he  fufta'tmd  an  injury  for 
want  of  futh  notice;  fuch  a  fubfequent  promile  is  an 
acknowledgment  that  he  had  na  right  ro  draw  on  the 
drawee,  and  if  he  ha*  in  fait  fullained  damage  it  is  his 
own  fault. — But  where  damage  in  fuch  a  cai e  has  been 
fufhined,  and  no  fubfequent  promife  appears,  it  may  be 
very  doubtful  whether  want  of  notice  can  be  waived. 
Sec  2  ttrm  Rtf.  713,  714. 

In  the  manner  in  which  notice,  cither  of  non-accept- 
ance or  non-payment  is  given,  there  is  a  remarkable  dif- 
ference between  inland  and  foreign  bills ;  in  the  for- 
mer no  particular  form  of  woids  is  ncceffiry,  to  cn- 
ritle  the  holder  to  recover,  ngainrt  the  et  rawer  or  invtorfors, 
the  amount  of  the  bill  on  failure  of  the  drawee  or  ac- 
ceptor ;  it  is  luffjctent  if  it  appear  that  the  holder  mean* 
to  give  no  credit  to  the  latter,  bur,  to  hold  the  former 
to  their  refponfibility.  t  Tarn  Rj?.  170, — But  in  foreign 
bills  other  formalities  ^re  required;  if  the  perfon  to 
whom  the  bitl  is  add  relied,  on  prefeutmcnt,  will  not  ac- 
cept it,  the  holder  is  to  carry  it  to  a  perfon  veiled  with 
a  public  character,  who  is  to  go  to  the  drawee  and  dc- 
mand  aecLj. -ranee,  and  if  lie  then  refufe,  ihc  officer  is 
thereto  make  a  minute  on  the  bill  itfelf,  conhffin^  of 
his  initials,  the  month,  rne  day  and  1  he  year,  with  his 
charges  for  minuting.  He  mutl  aftcrwnrds  draw  up  a 
folemn  declaration,  that  [he  bill  has  been  prefented  for 
acceptance,  which  was  refuicd,  and  that  the  holder 

intends 
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intends  to  recover  all  damage  which  he  or  the  deliverer 
of  the  money  to  the  drawer,  or  ary  other  may  fuUain  on 
account  of  the  non-acceptance:  the  minute  is  in  com- 
mon language  termed  the  mf*t^_  of  the  bill ;  the  folemn 
declaration  ,  the  prttefli  and  the  perfon  whofe  office  it 
is  to  do  thefe  ac~ls  a  fuhht  %Msry  ;  Hod  to  bis  protection 
sill  foreign  courts  give  credit,  Mai.  264:  Mar*  jo. 

This  protefl  mull  be  made  within  the  regular  hours  of 
bufinefs,  and  in  iufiLicat  time  to  have  it  ff-nc  to  the 
holder's  correfpondtnt  by  the  -vrrv  tf#ti  ptj?  after  ac- 
ceptance refufed  j  for  ir  it  be  nor  fent  by  that  ;ime, 
with  3  letter  of  advice*  the  holder  will  be  conftruet  to 
ave  discharged  the  drawer  and  the  other  parties  i  mi  tied 
to  notice :  and  noting  atone  is  not  fufh>ient,  there  mult 
abfolutcly  be  a  protect  to  render  the  preceding  parties 
liable.  ft.dl.  N.  P.  271  :  2  Titm  Rep,  715 

Jiui  in  thb  cafe  the  -holder  is  not  to  fend  the  bill  ttfelf 
to  his  correfponden: ;  he  muft  retain  it,  in  order  to 
demand  payment  of  .he  drawee  when  it  becomes  due. 

When  the  bill  becomes  due,  whether  it  was  accepted 
or  nott  it  is  again  to  be  prefented  for  payment  within 
the  Jay*  of  grace,  and  if  payment  be  refuted,  the  bill 
mail  be  pro  celled  for  non-prymcnt,  and  the  bill  itfclf, 
together  with  the  protefl,  fem  to  the  holder**  correfpon- 
dent,  unlefs  he  lit  all  be  ordered  by  him  to  retain  the 
bill,  with  a  proipeci  of  obtaining  its  difchargc  from  the 
acceptor*  Btauuit, 

As  this  pro  tell  on  foreign  bills  mud  be  made  <w  the 
Jail  day  of  grace,  and  immediate  notice  fent  to  the 
parties  concerned,  it  fee 01s  eliablifhed  that  fuch  a  bill 
is  payable,  en  demand  mndt,  at  any  time  thai  day  within 
reasonable  hours ;  and  that  the  acceptor  has  not  the 
whole  day  to  pay  the  bill.  ^.Term  Rep.  170. 

Befides  the  protefl  for  non-acceptance,  and  non- 
payment there  may  alfo  be  a  pfoicil  for  better  fecurity; 
this  is  uiuat  when  a  merchant  who  bis  accepted  a  bill 
happens  to  become  infulvenr,  or  is  publicly  reported  to 
have  failed  in  his  credit,  or  abfents him felf  from  'Change, 
before  the  bill  I  e  bas  accepted  has  become  due ;  or 
when  the  holder  has  any  reafen  to  fuppofe  it  will  not 
be  paid  ;  in  fuch  cafVs  he  may  caui'o  a  notary  to  demand 
better  fecuritv,  and  on  that  being  refufed,  mate?  pro- 
tell  fur  wane  of  it;  which  protcli  mttft  alio  be  fent  to 
the  parties  concerned,  by  the  next  pod.  Mar.  17  :  1  Ld. 

V^here  the  original  bill  b  lofl,  and  another  cannot  be 
bad  of  the  drawir,  a  protefl  may  be  made  on  a  copy, 
especially  where  the  refnfal  of  payment  is  not  for  want 
of   the  original  bill,  but  merely  fur  another  caiue. 

I   Sl'fi.'*  164- 

The  eifccl  of  protefl  for  noo-acccptarce' or  non  pay- 
mcut  is  to  charge  the  drawer  or  indorfors,  not  only  with 
the  pay  men:  of  the  principal  fum,  but  with  interc-ll,  da- 
mages, and  expcr.ee*;  which  latter  confift  ufually  of  the 
ejtcltangc,  re-exchange,  provifko  and  portage,  together 
with  the     pence j  of  the  protefl.  bes  Stm.  1 49, 

"Whenever  in  tcrefl  is  allowed,  and  a  new  aiiicn  canncr 
be  brought  far  ar,  which  is  t^e  cafe  on  bills  and  notes, 
the  Inter  eA  is  to  btr  calculated  up  to  the  lime  of  I'gning 
final  judgment.  2  B:,tr.  fQ&jS*  7  J  anu  fee  iTum  Ftp,  52, 
The  principal  difference  between  sortign  and  inland 
bills  of  exchange  at  common  hw,  feeiroJi  to  have  been 
this.    A  pre 


the  drawer  on  the  default  of  the  drawee  ;  nothing,  not 
even  the  principal  fum,  could  or  can  at  this  time  be  re- 
covered againJt  him  without  a  protefl:  no  other  form  of 
notice  having  been  admitted  by  the  cujlom  ot  merchant* 
as  fnfneient :  bnt  on  inland  bills,  ftmple  notice,  within  * 
rcaionable  time,  of  the  default  of  the  drawee,  was  held 
furtiLiL  at  to  l  .Large  the  drawer,  without  the  iblemnityof 
a  protefl ;  the  difad vantage  ariling  from  thence  was  -his, 
that  notice  entitled  the  holder  to  recover  only  the  fum  in 
the  original  bill,  which  in  many  cafes  might  be  a  very 
f:':iuus  ■  :  Had  van  rage;  to  remedy  thi,  inconvenience  in 
fome  degree,  the  Stat.  9  fcr"  10  W.  3.  c,  17,  and  after- 
wards the  Stat,  3  £sf  4  Anrw,  r,  9,  were  palfed  ;  the  pro* 
fdfrd  intention  of  which  acts  was  to  put  inland  bills  on 
fhi  fame  footing  as  foreign  ones ;  fo  far  as  relates  to  the 
recovery  of  damages,  intercit  and  cofta,  (*-  r.  expences) 
by  means  of  the  protctl  they  have  done  it;  but  there  are 
feveral  minute  particulars,  in  which,  from  an  attentive 
ptT'.ifal  of  the  act;,  it  will  appear  they  Hill  differ. 

To  the  conftttution  of  a  bill  of  exchange,  as  has  been 
(aid  he!  .  it  h  not  nccefTary  that  the  words,  value  nr- 
( \. :,.  't  Ihouid  bcinfvrted^  and  the  want  of  thefe  in  a 
foreign  bill,  cannot  deprive  the  hoJJer  of  the  benefit  of 
a  protefl }  but  that  benefit  in  cafe  of  non-payment  is  not 
given  by  the  features  to  inland  bills  whub  want  thefc 
word?,  and  therefore  they  cannoi  be  proteded  for  non- 
payment ;  and  the  feionti  acl  provides,  that  **  where 
ihele  words  are  anting,  or  the  value  h  left  than  zoL 
no  protHt  is  necelTary  either  for  non-acceptance  or  non- 
payment," the  fafcft  conftrnclion  of  which  fcems  to  be, 
that  inland  bills,  without  the  words  wiite  recti ved3  or 
under  ao^  fhall  continue  as  at  common  law,  and  fhalt 
not  be  in  titled  to  the  privilege  of  a  protefl,  either  for 
non-acceptance  or  non-payment. 

An  inland  bill,  payable  at  fo  many  days  afteryTgiv, 
cannot  be  protected  at  all  j  and  no  inland  bill  can  be  pro-* 
tellcd,  till  after  the  expiration  of  the  three  days  of  grace ; 
notice  of  which  protefl  h  by  the  ftatute  to  be  fent  within 
fourteen  djiys  3  ft  it  the  protefl*  4  firm  Rep.  170* 

There  appears  alfo  to  be  another  diiuvrence  Inbfifting 
betwf tn  foreign  and  inland  biilj  ot  exchange  ;  for  where 
acceptance  and  payment  both  are  reft. led  on  foreign  biils, 
it  fecm^  necefTiry  that  theje  Ihouid  be  a  prOtelt  for  c::l1i; 
but  under  the  Stilt,  5  £fl?  4  Ann,  e,  9,  It  leems  that  one 
protcit  for  either,  on  an  inland  bill  is  faihcicnt. 

On  inland  bills  where  damsge^,  intcrtll  and  tofls1, 
[t.xpen ce?]  .tre  10  be  recovered,  there  is  more  indul* 
gencc  \n  the  time  aliowed  for  nouce  of  non-payment 
rhan  whes'e  only  the  principal  fum  is  to  be  recovered.; 
for  when  there  is  no  pro'-fl  for  non-payment,  pixfrnta- 
tion  for  payment  mull  be  made  fo  ear.y  on  the  1  art  day 
of  grace,  that  the  holder  may  give  notice  of  non-pay- 
meitt  by  the  next  poll.  &■  t  ! 

Tlxal  pari  of  the  Stjtt.  3^4  dune,  t.  9,  whkh  opts 
notes  on  the  fame  footing  with,  inland  bills,  ma!:es  no 
exprefs  provilion  lor  profiting  them  hr  non-payment  ; 
but  there  can  be  no  doubt  that  the  practice  under  which' 
luch  a  pioiert  is  frequently  made  is  f:  unded  in  jufUce. 


foreijin  bill  was,  and  iliii  is, 
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See  Bcnttxt 
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next  moment,  even  if  the  failure  was  before  the  accep- 
tance— The  acceptor  may  however  be  difcharged  by  an 
exprefs  declaration  of  the  holder,  or  by  fomething  equi- 
valent to  fuch  declaration.  Dou?.  237,  (^(j)."— But  no 
circum fiances  of  indulgence  (hewn  to  ihe  acceptor  by  the 
holder*  nor  an  attempt  by  him  to  recover  of  the  drawer, 
will  amount  to  an  ex pre fs  declaration  of  difchnrge.  Deng. 
235'  (M?)- — Neither  will  any  length  of  time  more  of 
the  fUurte  of  limitations,  nor  the  receipt  of  pait  of  the 
money  from  the  drawer  or  indorfor,  nor  a  promife  by 
indorsement  on  the  bill  by  the  drawer  to  pay  the  refidoe, 
difcharjje  ihe  holder's  remedy  againlt  the  acceptor.  Dwg. 
23*1,  l*$o)  in  wfte;  but  fee  Sira  733. — See  trateU. 

Thnugh  the  receipt  of  part  from  the  drawer  or  indorfor 
be  no  dikhargc  to  the  acceptor,  yet  the  receipt  of  part 
from  the  acceptor  of  a  bill,  or  the  maker  of  a  note,  is  a 
difcharge  to  the  drawer  and  indorfors  in  the  one  cafe, 
and  to  ihe  indorfors  in  the  other,  untefs  due  notice  be 
giveu  of  rhc  no  11  payment  of  the  re  11  due  ;  for  the  receipt 
of  part  from  the  maker  or  acceptor  without  notice,  is 
conftrued  to  be  a  giving  of  credit  for  the  remainder,  and 
the  undertaking  of  the  preceding  parties  is  only  condi- 
tional, to  pay  in  default  of  the.  original  debtor  on  due 
notice  given  :  bat  where  due  notice  is  given  that  the  bill 
is  not  duly  paid,  the  receipt  of  part  of  the  money  from 
an  acceptor  or  maker,  will  not  difcharge  the  drawer  or 
indorfors  ;  for  it  is  for  their  advantage,  that  as  much 
Ihotild.  be  received  from  others  as  may  be.  1  Ld.  R/rrnr* 
744 :  a  Stra.  745  :  t  mif.  48  :  Bull  H.  P.  271, — So'the 
receipt  of  pait  from  an  indorfor,  is  no  difcharge  of  the 
drawer  or  preceding  indorfor, 

If  the  drawer  of  a  no:e,  or  the  acceptor  of  a  bill*  be 
fued  by  the  indorse,  and  the  bait  pay  the  debt  and  cofls, 
this  abfolutely  difcharges  the  indorfor  as  much  as  if  the 
principal  had  paid  the  note  or  bill ;  and  the  bail  cannot 
kfrerwards  recover  againA  the  indorfor  in  the  name  of  the 
indorfee.  1  tt'ilf.  46, 

Though  in  order  to  io  title  himfclf  to  call  on  any  of  the 
preceding  pat  ties,  in  default  of  the  acceptor  of  a  bill,  or 
maker  or  a  note,  it  be  necelTiry  that  the  holder  ibould 
give  due  notice  of  fuch  default,  to  the  party  to  whom  he 
mean;  torefort*  yet  notice  to  that  party  alone  is  fu  rhc  tent 
as  againft  him  :  it  is  not  neceflary  that  any  attempt 
ftiould  be  made  to  recover  the  money  of  any  of  the  other 
collateral  undertakers ;  or  in  cafe  of  fiich  attempt  being 
made,  to  give  notice  of  its  be:ng  without  effect.  Thus 
10  order  to  intitle  himfelf  to  recover  againii  an  indorfor, 
it  id  not  neceuary  for  the  indorfee  to  (hew  an  attempt  to 
recover  again  El  the  drawer  of  a  bill  of  exchange,  or  the 
payee- indorfor  of  a  promiJTory  note.  See  t  SaUk.  13  1,  3: 
1  Sit .  -14  J  ;  r  Ld.  RaptG.  443  ;  and  finally,  Htyliu  v.Jdam- 
fwy  a  Burr.  669 ;  on  the  principles  of  all  which  cafes  it  is 
now  finally  fettled,  that  to  intitle  (be  in  Li  or  fee  to  re- 
cover againlt  the  indorfor  of  an  inland  bill  of  exchange, 
it  is  not  neceifary  to  demand  the  money  of  the  Aril 
<!r.m  er. 

By  the  faid  Stat.  3^4  Aitttt,  c.  0.  §  7,  it  h  enacted, 
**  that  if  any  perfon  accept  a  bill  of  exchange  for  and  in 
f.i tin /aft ion  of  any  former  debt  or  fum  0/  money  formerly 
due  to  him,  this  mall  he  accounted  and  cfiecmcd  a  full 
and  complete  payment  of  fuch  debt ;  if  fuch  per  Ion  ac- 
cepting of  anv  fm_h  bill  for  his  debt,  do  not  take  his  due 
courfe  to  obtain  payment  of  it,  by  endeavouring  to  get 
the  fame  accepted  and  paid,  and  make  his  protcil  ac- 


cording to  the  directions  or  the  act,  either  for  non-ac* 
cepunce  or  non-payment." 

V.  1 .  Before  ihe  doctrine  of  Eith  of  Exchange  was 
well  undcrftood,  and  the  nature  and  extent  of  the  cuf- 
tom*  relative  to  them  fully  recognized  by  the  courts, 
the  remedy  on  them  was  fought  in  different  formi  of  ac- 
tion, according  to  the  opinions  whkh  were  entertained 
of  the  applicability  of  the  fevcral  forms  to  the  refpeo- 
tive  lituations  of  the  parties  See  Ifcrdi.  48c,  7  :  1  Mod. 
285  i    1  1  $2  ;    1  Frfem,  14:  1  Lffv.  258  :  11  Mad. 

I  got  <?<wi£.  104:  !  125:  it  Mid.  37,  J45!  Ski™. 

346:  Stt,  680 :  8  Mod.  373:  1  Med.  Eat.  312.  pi  13  : 
Morg,  Pnc,  ^48  ;  Keffhvjtrv.  Timt%  B.R.  E.  zz  G/o.  3: 
Baily  47.  The  conclusion,  rcfulting  from  all  which 
cafes  fecms  to  be,  that  where  a  privily  exills  between  the 
parties,  there  an  action  of  debt,  or  of  indtbitettn  afliimp- 
fit  may  be  maintained  ;  but  that  where  ic  does  not  cxiii, 
neither  of  thefc  acliont  will  lie. 

A  privity  cxifb,  between  the  payee  and  the  drawer  of 
a  bill  of  exchange  ;  the  payee  and  drawer  of  a  promiJTory 
note  ;  the  indorfee  and  his  immediate  indorfor  of  either 
the  one  or  the  other ;  and  perhaps  between  the  draper 
and  acceptor  of  a  bill ;  provided  chat  in  all  thefe  cafe*, 
a  confederation  patt  refpecUvely  between  the  parties. 

But  it  feems  to  be  confidered,  that  no  privity  cxiils  be- 
tween the  indorfee  and  acceptor  of  a  bill,  or  the  maker 
of  a  note,  or  between  an  indorfee  and  a  remote  indorfor 
of  either. 

The  action  which  is  now  ufually  brought  on  a  bill  of 
exchange,  is  a  fpecial  action  on  the  cafe,  founded  on  the 
cuftom  of  merchant*-. 

That  cuilom  was  not  at  fir  ft  recognized  by  the  court, 
unlfls  it  was  fpccially  fct  forth,  and  therefore  it  was 
deemed  nccefTary  to  fee  forth  by  way  of  inducement  fo 
much  of  it  as  applied  to  the  particular  cafe,  and  impofed 
on  the  defendant  a  liability  to  pay.  See  1  W'df.  189; 
1  Ld.  Raym.  21,  175:  3  M*l.  86:  4  3rW,  242. 

But  when  the  cultom  of  merchants  was  recognized  by 
the  judges  as  part  of  the  law  of  the  land,  and  they  de- 
clared they  would  take  notice  of  it,  as  fuch,  ejficio,  it 
became  unnecelTary  to  recite  the  cuftom  at  full  length  ; 
a  fimple  allegation,  that  **  the  drawer,  mentioning  him 
by  his  name,  actwdin*  tv  the  tmjfom  cf  ntercbmrtti^  dreu'  his 
bill  of  exchange,  ^V.JJ  was  futiicient*  And  if  the  plain- 
tiff, Ail  I  adhering  to  former  precedents,  thought  proper 
to  recite  the  cuftom  in  general  terms,  and  did  not  bring 
his  cafe  within  the  cuftom  fo  fee  forth  j  yet  if  by  the  law 
of  merchants,  as  recognized  by  the  court,  the  cafe  as 
jtated,  intitled  him  to  his  action,  he  might  recover  ;  and 
the  fetring  forth  of  the  cuftom  was  reckoned  furplu- 
fage,  and  rejected.  See  j  317  :  z  Ld.  Rayrn.  154;, 

Whether  the  drawer  of  a  bill,  or  the  indorfor  of  a  bill, 
or  of  a  note,  receiving  the  bill  or  the  note  in  the  regular 
courfe  of  negotiation  before  it  has  become  due,  can 
maintain  an  aclion  on  it  againit  the  acceptor  or  maker, 
in  ihe  character  of  indorfee,  feem*  undecided  ;  but  there 
is  a  cafe  which  clearly  ftew*  that  a  drawer  or  indorfor 
Cannot  maintain  an  aclion  againft  the  acceptor  in  the 
character  of  indorfee,  xoBti'e  tire  tndarjantnt  it  after  the  re- 
fufal  if  payttttnt 4  becaufc  when  a  bill  is  returned  unpaid, 
either  on  the  drawer  or  irtdoMor,  its  negotiability  is  at  an 
end.  Btck  v.  RvMtjt  Tr.  i4GVo,  3.  1  H,  #U<kmR<p.  6o, 
in  the  notes. 

Tha 
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The  action  therefore  in  which  the  drawer  or  indorfor, 
after  paymrnt  of  the  money  in  default  of  the  acceptor, 
may  recover,  tlir  full  againll  the  acceptor,  and  che  tatter 
againft  any  of  the  preceding  parties,  until  be  brought  in 
their  original  capacity  as  drawer  or  indorfor,  and  not  as 
in  dor  fee  V:d.  Simondi  v.  Par  mint  er,  I  Wilf.  185:  Pid. 
Meg.  Prec.  43*  44.  to:  4  Turn  Rep  Rz,  5. 

If  the  drawee,  without  having  effects  of  the  drawer, 
accept  and  duly  pay  the  bill  without  having  it  protelted, 
he  may  recover  back  the  money  in  an  action  for  money 
paid,  laid  out  and  expended  to  the  ufe  of  the  drawer. 
FU.  Smith  v.  Nifen,  1  Term  Rep.  269. 

Inllead  of  bringing  an  action  on  the  cuftom  or  on  the 
ftatute,  the  plaintiff*  may  in  many  cafes  ufe  a  bill  or  note, 
only  as  evidence  in  another  action  ;  and  wheie  the  in- 
itruit.ent  wants  fome  of  the  rcquifites  to  form  a  good 
bill  or  note,  the  only  ufe  he  can  make  of  it  is  to  give  it 
in  evidence  ;  or  if  the  count  on  the  inllrumcnt  be  defec- 
tive he  may  give  it  in  evidence,  in  fupport  of  fome  of 
the  other  counts  for  money  had  and  received,  or  money 
lent  and  advanced,  according  to  the  circum (lances  of  the 
tr3nfaction.  Tatlo<k  v.  Han  it,  3  Term  Rep.  174. 

The  holder  of  the  bill  or  note  may  fue  ail  the  parties 
who  are  liable  to  pay  the  money  ;  either  at  the  fame 
time,  or  in  fuccelTton  ;  and  he  may  recover  judgment 
cgaintl  all,  if  fatisfaction  be  not  made  by  the  payment 
of  the  money  before  judgment  obtained  again  ft  all  ;  and 
proceedings  will  not  Lc  ibid  in  any  one  action  but  on 
payment  of  the  debt  and  cofts  in  that  action,  and  the 
coits  in  rJI  the  others  in  vhich  he  has  not  obtained  judg- 
ment. Ptd.  Qfflng  v.  Grace,  2  Bl.  Rep.  749. 

Bu:  though  he  may  have  judgment  againH  all,  yet  he 
can  recover  but  one  fatisfaction  ;  yet  though  he  be  paid 
by  one,  he  may  fue  out  execution  for  the  cofts  in  the  fe- 
vcral  zcttons  againft  the  others.  2  Vefty  115:  and  fee 
1  Stra,  5,5  :  fee  ante  IV.  and  title Bankrupt  \ V,  5.  tstt. 

To  this  ac.ion  the  defendant  may  plead  the  ftatutc  of 
limitations  ;  and  by  the  exprefs  pjovifion  of  the  fiatute 
of  Queen  Anne,  all  actions  on  promiffory  notes  mud  be 
brought  withtn  the  fame  time  as  is  limited  by  the  ttature 
of  James,  with  reipcct  to  actions  on  the  cafe.  And  it  is 
no  good  replication  to  this  pica,  that  it  was  t>n  account 
be; ween  merchants,  where  it  appears  to  be  for  value  rc- 
ceivec.  Ccmb.  to6a  392. 

2.  Ai  the  action  on  a  bill  of  exchange  is  founded  on 
the  cuUom  of  mer.  hants,  fo  that  on  a  pr  miHory  note  is 
founded  on  the  llatutc  3  £9*  4  fit**,  i  9;  and  uluaily, 
though  perhaps  not  neceffarily,  refers  to  it.  In  both  cafes 
however  it  is  neceifary,  .hat  all  thole  circ  umtt.mces 
iliould  either  be  exprebly  Hated,  or  clearly  and  inevita- 
bly implied,  whi.h,  according  to  the  characters  of  the 
parties  to  the  action,  muft  neceffarily  concur  in  order  to 
intitlc  the  plaintiff  ;o  recover. 

In  Hating  the  bill  or  the  note,  regard  mull  be  had  to 
the  lcg.il  operation  of  each  refpcctively.  1  Bun.  324,  5. 
It  has  been  decided  that  the  legal  operation  of  a  bill,  or 
of  a  note,  payable  to  a  fief  itious  payee,  is,  that  it  is  pay- 
able to  the  Itanr,  and  therefore  it  is  proper  in  the  ttate- 
ment  of  fuch  a  till,  to  alledge  that  the  drawer  thereby 
requeltcd  the  drawee  to  pay  fo  much  mor.ey  to  the 
bearer  ;  in  the  llattment  of  fuch  a  note,  that  the  maker 
thereby  promifed  to  pav  fuch  a  fum  to  the  bearer.  Vert 
v  L  '  .  3  Term  Rep  183:  Mintt  J  al.  v.  GiOfcn  &  al. 
Id.  4*5  :  Lonjirmedta  Dom.  Proc.  Sec  H.  Blaik.  Rcf.  560  : 


Ccllisv.Emztt*  H  Bin. k.  Rep.  3 1 3.  and  more  fully  as  to 
this  fubject  poft  3.  of  this  divifion. 

Or  in  fuch  a  cafe,  the  plaintiff  may  (late  all  the  fpe- 
cial  circum'lances,  and  if  the  verdict  correfpond  with 
them,  he  will  be  intitlcd  to  recover.  See  I  H.  Black.  Rep. 
569. 

A  bill  or  note  payable  to  the  order  of  a  man.  may, 
in  an  action  by  him,  be  Hated  af  payable  to  himfelf.  for 
that  is  its  legal  import:  or  it  mav  be  it-.ted  in  the  very 
words  of  it,  with  an  averment  that  he  made  no  order. 

Jf  a  note  purport  to  be  given  by  two,  and  be  figned 
only  by  one,  a  declaration  generally,  as  on  a  note  by  that 
one  who  figned  it  will  be  good  ;  for  the  legal  operation 
of  fuch  a  note  is,  that  he  why  figned,  promifed  to  pay. 
Scnti.  1  Btnr.  323. 

On  a  note  to  pay  jointly  and  feverally,  a  declaration 
againll  one  in  the  terms  of  the  note  will  be  good.  Burchell 
v.  Skcock,  2  Ld.  Raym.  15:5.  So  on  a  note  to  pay 
jointly  or  feverally,  Ccxvp.  832;  contrary  to  former  de- 
terminations. 

inland  bills  and  notes  may  be  Hated  to  have  been  made 
at  any  place  where  the  plaintiff  chufes  to  lay  his  action, 
becaufc  the  action  on  them  is  tranfitory,  and  may  De- 
flated to  have  arifen  any  where.  In  an  action  againft 
the  acceptor,  it  mult  be  alledged  that  he  accepted  the 
bill,  for  the  acceptance  is  the  foundation  of  the  action, 
but  the  manner  of  acceptance  needs  not  to  be  alledged. 
zLd.  Raj  v.  1542  :  1  Ld.  Raym.  364,  5  :  374,  5  :  1  Satk. 
127,  9  :  Carth.  459. 

If  the  bill  or  note  was  payable  to  order,  and  the  action 
by  an  indorfee,  fuch  indorfements  mull  be  Hated  as  to 
fhew  his  title;  an  indoifement  by  the  payee  mult  at  all 
events  be  Hated,  becaufe  without  that,  it  cannot  appear 
tha:  be  made  any  order,  on  the  exillence  of  which  de- 
pends the  title  of  the  indorfee.  If  the  firfl  indorfement 
was  fpecial,  to  any  perfon  by  name,  in  an  action  by  an 
indorfee  after  him,  his  indorfement  mull,  K  r  the  fame 
re.ifon,  be  Hated:  fo  alfo  mult  all  fpecial  indorL-ments. 

But  if  the  indorfement  was  in  blank,  and  the  action  be 
againll  the  drawer,  acceptor,  or  payee,  no  other  indorfe- 
ment is  neceifary  to  be  ltatcd  than  that  of  the  payee  ;  in 
an  action  ag3in«l  a  fubfequent  indorfor,  his  indorfement 
at  leall  muft  be  added  :  in  an  action  on  a  bill  or  note  pay- 
able to  bearer,  no  indorfement  need  be  Hated,  bjcauic 
it  is  transferable  without  inuorfement.  Sec  ante  III. 

In  an  action  againll  the  drawer  or  indorfor  of  a  bill, 
or  againll  the  indorfor  of  a  note,  it  is  abfolutely  ncceiTary, 
on  account  of  non-payment  of  the  bill  or  note,  to  Hate  a 
demand  of  pavment  from  the  acceptor  of  the  bill,  or  the 
maker  of  the  note,  and  due  noti.eof  refufal  given  to  the 
party  againll  whom  the  action  is  brought  ;  for  thefe  cir- 
cumllances  are  abfolutely  neteflarv  to  intitlc  the  plain- 
tiff to  maintain  his  action  ;  and  a  verdict  will  not  help 
him  on  a  writ  of  error.  T'ie  general  rule  of  pleading  in 
this  cafe  is,  that  where  the  plaintiff  omits  altogether  to 
Hate  his  title  or  caufc  of  action,  it  is  not  neiefiuiy  to  prove 
it  at  the  trial  ;  and  therefore  there  is  no  room  for  pre- 
emption that  there  was  actual  proof.  Rujbtonv.  sffpinall, 
Dou*  679,  (684)  :  but  if  the  title  be  only  imperfectly 
Hated,  with  tnc  umillion  only  of  fome  circumiL.nces  11c- 
ceflary  to  complete  the  title,  they  fliall,  after  a  verdict, 
be  pre  fumed  to  have  been  proved  ;  and  in  fome  cales  no 
advantage  can  be  taken  of  the  want  of  them  on  a  general 
demurrer.  Doug.  684,  in  the  notes. 

3.  Moil 
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t  part  of  what  might  be  fold  a«>  to  the  prwf  and 
deftuce  in  actions  on  bills  or  notes,  neccitii]  Uy  wiles  out 
of  the  general  doctrine  already  explained. 

plaintiff 1  it  Mil  in  u.11  cites  prove  fo  much  of  what 
is  necerTary  to  imitle  him  to  his  action,  and  of  whaT  mull 
be  (Uted  in  hts  declaration,  as  is  nnt,  from  (he  nature  of 
the  thing  and  the  lunation  of  the  parties,  neceJfarily  ad- 
nutted. 

In  an  aclion  againft  the  acceptor,  it  is  a  general  rule 
that  the  drawer'*  hand  is  admitted  ;  becaufr  the  acceptor 
14  fappofud  to  be  acquainted  with  the  writing  of  his  cor- 
refpondenc  j  and  by  his  acceptance  he  holds  out  to  every 
one  who  {hall  afterwards  be  the  holder,  that  the  bill  it 


truiy  dr 

See  1  8 


fore,  where  the  acceptance  was  on  view  of  the  bill, 
whether  in  writing  on  the  bill,  or  by  parol,  ic  is  not  ne- 
ceflary  to  prove  the  hand -writing  of  the  drawer.— That 
of  the  acceptor  himfelf  mult  of  courfe  he  proved  j  and 
that  of  every  perfon  through  whom  the  plaintiff,  from 
the  nature  of  the  transaction,  mull  ncceffiuily  derive  tu| 
title. 

On  a  bill  payable  to  h,am\  there  is  no  perfon  through 
whom  the  holder  derives  his  title ;  in  an  action  again  It 
the  acceptor  therefore,  on  fuch  a  bill,  he  has  only  to  prove 
the  hand-writing  of  the  acceptor  himfelf. — Hut  in  an  ac- 
tion again  it  the  acceptor  of  a  bill  payable  to  or.hr,  the 
plaintiff  mutt  prove  the  hand  writing  of  the  very  payee 
who  mult  be  the  J\rfL  indorfor.  See  4  Term  Rep.  aB. — If 
the  indorfemer.t  of  the  payee  be  general,  the  proof  of  his 
hand-writing  is  fuflkient ;  if  fpecial,  that  of  his  indorfee 
mult  be  proved  ;  but  otherwise  that  of  any  otlter  of  the 
indorfor  5  is  not  requifiie,  though  a! I  the  fubfequcne  in- 
dori'emeois  be  itatedin  the  declaration. — -Any  fubfequent 
holder  may  declare  as  the  indorlec  of  the  lirft  indorfor; 
but  in  thu  cafe,  in  order  to  render  the  evidence  corref- 
pondent  to  the  declaration,  all  the  fubfequent  names 
mull  be  ilrock  out,  either  at  or  before  the  trial.  See 

&ttn  nr. 

But  the  plaindfT in  the  cafe  of  a  transfer  by  delivery 
(See  ante  III,)  may  be  called  upon  to  prove  that  he  gave 
a  good  con  "deration  for  the  bill  or  note,  without  the 
knowledge  of  its  having  been  Hoi  en,  or  of  any  of  the 
names  of  the  blank  indorfors  having  been  forged-  J  £W. 
54 £  :  Dou^L  6*3,  Peacock  v.  Rhodes  —  And  though  the 
acceptance  be  fubfeqoent  to  the  indorsements,  yet  the  no 
ceiuty  of  proving  the  payee's  hand-writing  is  not,  by  this 
mean*,  fuperfeded.  Say.  153  ;  1  Term  654. 

in  an  aft  ion  by  an  indorfee  againft  the  drawer,  the 
fame  rules  ubuin  with  refpeel  to  proof  of  the  hand-wri- 
ting of  the  indorfors  as  in  an  action  againft  the  accept- 
ors. See  Colli*  v.  JEW/,  1  H.  Black.  Rep.  313. — That  of 
the  drasver  hiinielf  inufl  of  courfe  be  pi-oved.-—  It  mujk 
alfo  be  proved  that  the  plaintiff  has  ufed  due  diligence. 
See  ante  IV . 

From  the  rule,  that  in  an  action  againft  the  drawer  or 
acceptor  of  a  bill  payable  to  order,  there  mull  be  proof 
of  the  fignaturr  of  the  payee,  firll  indorfor,  and  of  all 
thofe  to  u  horn  ap  indorfement  has  been  fpecially  made, 
arofe  the  quellion  which  lung-,  and  greatly,  agitated  the 
Commercial  world,  on  the  fubp  ft  of  indorfemtnts  in  (he 
name  of  Jtflitiaa  piayces.  A  bill  payable  to  the  order  of 
a  fictitious  perfon,  and  isdorfed  in  a  ficiittpus  name, 
h  not  a  novelty  among  merchants  and  traders.  See  Si«u 
3 


V.  /W*W,  fl.  R,  Sittings  after  E-jjJet  176a,  all 
in  3  Term  R*p.  176  — But  in  the,  years  1786,  7  and  9, 
two  or  three  Louies  connected  together  in  trade,  enter- 
ing into  engagements  far  beyond  their  capital ,  and  ap> 
prehc  tiding  that  the  credit  of  their  own  nwmci  v  fluid  not 
be  fuffirienc  to  procure  currency  to  their  bills,  adopted,  in 
a  very  cxtcntive  degree,  a  practice  which  before  had  been 
found  convenient  on  a  fnnlle-r  fcalc. — So  Jong  a*  the 
acceptor*  or  drawer*  could  either  pi  ot:  tire  money  to  pay 
ihcfe  bilk,  or  had  credit  enough  with  the  holder  to  have 
them  renewed,  the  fubjefft  of  thefc  nCiitiou-.  iridmicint-nCi 
never  came  in  <pcflioo*  But,  when  the  panics  could  no 
longer  fuppurt  their  credit,  and  a  com  million  of  bank- 
rupt became  nccciTary,  the  oiher  creditors  felt  it  rhi-ir 
inrcrell  to  refill  tin*  clatcni  of  the  holders  of  thcic  bilh  ; 
and  infilled  that  they  mould  not  be  admitted  to  prove 
their  debts,  b^eaofe  tluy  could  not  comply  with  the 
general  rule  of  tew  requiring  proof  of  the  hand-writing 
of  the  firft  indorfor.  The  cjuePJon  came  before  the 
Chancellor  by  petition* — He  directed  trials  at  Jaw,  and 
feveral  were  had  i  three  again  ft  the  acceptor  to  the  King's 
Bench,  and  one  againft  the  drawer  in  the  Common  Plea*, 
though  not  all  exprefily  by  that  direction*  See  Taittck  1/. 
Harris  %Tom  ftep.  17+:  Vert  V.  Lt-viis,  3  Tarn  AVp. 
iSj  :  Mt'net  b*  al.  v.  Gibfm  &  at.  3  Term  Rtj>.  4S  3  :  CoUh 
v .  £/iirtts  1  H.  Black.  Rep.  3 1 3.  From  the  decifioat  on 
thefe  cafes,  the  principal  of  which  was  affirmed  in  the 
Houfc  of  Lords,  and  which  have  fettled  that  AilIi  btUsan 
to  b,-  COnfldeied  n>  v.v...\Ar  to  .  t  ;  IrC  *~.tr  z,  cfthii 
divifjonV,)  itfollowi,  that  proof  of  the  a£tept&Ai  Ixs&A 
oi'h,  it  fufiicicnt  ro  entitle  the  holder  to  recover  on  the 
bill  j  and  in  the  cafe  of  TatUck  v.  Httn}tt  where  a  bill 
was  drawn  by  the  defendant  and  others  on  the  defendant, 
ic  was  determined  iliac  a  /;.v J  J:  ,v  h ulcer  for  k  valuable 
confideration  might  recover  the  amount  againll  t>-e  ac- 
ceptor in  an  action  for  money  paid,  or  money  had  and  'rt- 
ceived. 

[  The  principal  cafe  above  alluded  to,  as  athrwi  in  the 
Houfc  of  Lords,  is  that  of  Bihui  Es1  ai.  v.  Gibfcn  «/. 
already  fo  often  mentioned.  It  is  better  known  by  the 
name  of  Gibfvt  and  Jabtjln  v.  Alrntt  find  Ftftor  ;  and  the 
opinioni  of  the  Judgti  in  the  Houfe  of  Lords,  are  very 
fully  and  accurately  reported  in  1  H.  Black.  Rip.  569. 
The  eftcct  of  the  determination,  as  there  flatedj  is  as  fol- 
lows. 

If  a  bill  of  exchange  be  drawn  in  favour  of  a  jiRiftw 
fayte,  with  the  k-vivJzd^t ,  as  well  of  t  lie  a.-rrjifer  ss  the 
drawer  ;  and  the  name  of  fuch  payee  be  indorfed  on  it 
by  the  drawer,  imth  r/v  kwnsledgi  cf  the  acerptw,  which 
fj&itious  indorfement  purports  to  be  to  the  drawer  him- 
felf or  hii  order;  and  then  the  drawer  indorfes  the  bill 
to  an  innocent  indorfee  for  a  valuable  confideration,  and 
afterwards  the  bill  is  accepted  ;  but  it  dot  i  not  appt-ar  that 
thae  ivas  an  intent  ta  defraud  any  particular  perfon  ;  fuch 
innocent  indorfee  for  a  valuable  con  lid  oration  may  re- 
cover againft  the  acceptor,  as  on  a  bill  p.iyaOle  to  bearer. 
Perhaps  alfo,  in  fuch  cafe,  the  innocent  indorse  might 
recover  a  gain  fi;  the  acceptur,  as  on  a  bill  payable  to  the 
order  «f  the  duwe  \  or  on  a  count  Hating  the  fpecial  cir- 
cumflances. 

Other  cafes,  Majler  &  at.  v.  Gibfsn  &  ai.  and  Nuttfij- 
v.  Gii/en  W  al.  were  aftcrsvards  brought  before  the  Houfe 
ofLoros,  {Jmm  r/93)  on  demurrers  to  evidence;  on 
which  the  Judges  gave  their  opinion,  that  it  was  not 
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tornpewni  to  the  defcuchms  to  demur  ;  and  that  on  the 
record*  as  flAtcd,  no  judgment  could  be  given- — The 
whole  difctoled  a  fyflem  of  bill-negociaiian  to  the  arnounl 
of  a  million  a jwr.  on  h&inoos  credit,  which  ended  in  (he 
bankruptcy  of  many;  but  which  had  at  leaf! . the  good 
effect  of  (hewing  that  the  ©bWjjattont  of  l&u,  arc  not  fo 
eaiily  eluded ,  as  thofe  of  honour  and  conic 3 cure.] 

In  an  action  by  an  indorfee  againll  an  indorfur,  it  it 
not  necedary  to  prove  etcher  the  hand  of  ihr  drawer  or 
of  the  acceptor,  or  of  any  indorfor,  bifone.  him  againfl 
whom  the  action  is  brought ;  cvci'y  mdoribf  b^ing,  with 
refpect  to  fubiequent  indorfees  or  holders,  a  new  drawer* 

1  Ld.  Rfljm*  174:  Str.  444;  2-  Burr.  675.— Where  an 
action  is  by  one  indorfor  who  hat  paid  the  money,  proof 
<a\u\\  be  given  of  the  payment.  1  Ld.  R<vfm.  743. 

In  an  action  by  the  drawer  againfl  the  acceptor,  where 
the  bill  has  been  paid  away  and  returned,  it  is  ncceiTary 
to  prove  the  hand-writing  of  the  latter,  demand  of  pay- 
ment from  him,  and  rcfufal,  the  return  of  the  bill  and 
payment  by  the  plaintiff,  to  Mud.  36,  7:  1  WFilf 
See  ante  1.  of  this  Dh\  V. 

In  ao  action  on  the  cafe  by  the  acceptor  a^ainft  the 
drawer,  the  plaintiff  muii  prove  the  hand-writing  of  the 
defendant,  and  payment  of  the  money  hy  bimfdf;  or 
fomething  equivalent,  as  his  being  in  priicm  on  execu- 
tion. 3  Wiif.  18. 

Where  ,1  bill  is  accepted,  or  a  bill  or  note  is  drawn  or 
indorfed  by  one  of  two  or  more  partners,  on  the  part- 
nerlhip  account,  proof  of  the  fignature  of'  the  partner 
accepting,  drawing,  or  indorfing,  is  fufficient  to  bind  all 
the  reft.  1  Saik.  1 26 :  1  Ld.  Ruym*  175  :  fee  Camitk  v* 
Pickery,  Dwg.  653, 

Where  a  fcrvant  has  a  general  auihcrity  to  draw,  ac- 
cept, or  indorfe  bills,  or  notes,  proof  of  his  fignature  is 
fuiHcicnt  agdnft  the  matter  j  but  his  authority  mull  be 
proved,  as  that  ic  was  a  general  cullom  for  him  to  do  lb, 
£27,  See  CemL  450:  \z  fflxk  346, 

An  action  on  a  bill  of  exchange  being  by  an  execu- 
tor, and  upon  a  debt  laid  to  be  due  to  tellator,  it  was 
held  nccclTary  to  prove  that  the  acceptance  was  in  the 
tellator's  life  time,  is  Mod.  447. 

Where  the  defendant  fuffers  judgment  by  default,  and 
the  plaintii'l "executes  a  writ  of  enquiry,  it  i*  fufficient  for 
the  latter  '0  f-ndw  the  note  or  biti  without  any  proof  of 
the  defendant's  hand.  See  z  Str.  1149:  Ba>nts  233,  4: 

2  Black.  Rep.  748  :  3  Wilf.  ice;  and  finally,  3  TntnRcp. 
301,  Greta  v.  B$tt*e%  in  which  the  Court  faid,  that  by 
fullering  judgment  to  go  by  default,  the  defendant  had 
admitted  the  caufe  of  aflion  to  the  amount  of  the  bill, 
becaufe  that  was  fet  out  on  the  record ;  and  the  only 
reafon  for  producing  it  to  the  jury  on  executing  the  writ 
of  inquiry,  was  to  ice  whether  any. part  of  it  had  been 
paid And  now  it  feems  on  fuch  judgment,  a  writ  of 
inquiry  is  not  neceffary  ;  for  the  Court  on  application  by 
the  plaintiff,  will,  if  no  goodrcafon  be  fhewn  to  the  con- 
trary, refer  it  to  the  proper  officer,  to  alccrtairt  the  da- 
mages and  coils  and  calculate  the  intercit.— Ruled  Anon. 
B.  R.  Bit  26  Get*  3.  hniley  67:  Refirkl^h  v.  Salt/ion,  H. 

4.  Befides  the  different  fubjecls  defence,  which  may 
be  collected  from  the  whole  of  the  general  principles 
here  fo  fully  entered  into,  the  molt  ufual  are  thofe  which 
arifc  either  from  the  total  want  of  tonnderatigiij  or  from 


the  illegality  of  the  eonfideration  fcr  which  the  bill  01 
note  was  given.  See  this  Di&,  title  Coffd,yati&a. 

In  general  no  advantage  can  be  itl;?n  of  the  illegality 
of  the  confident  ion,  but  as  between  t  lie  perfbns  imme- 
diately concerned  in  the  rranfaclion ;  any  lubfefju'.'nt 
holder  of  the  bill  or  note,  for  a  fair  confirmation,  can 
not  be  affected  by  it..— But  there  arc  caiVs.  in  which  it 
his  been  determined,  that  by  the  ccnltruciton  of  certain 
llatnies,  even  the  innftcent  indorfee  fhall  not  recover 
ng&inll  the  acceptor  of  the  bill  or  drawer  of  the  note*^ 
As  on  Stat,  9  /mite  c.  14.  §  t,  which  tn>>f'.,t,Iy  invalidates 
notes,  bills,  £sV.  given  for  money  won  at  ptey.  2  Stra. 
i  r  5  5 . — So  on  Star,  iz  Awe  /I.  %•  c.  th.  §  r,  as  to  fecu- 
ride*  On  u  furious  con  ir  ads;  Lfiwef.  l*"ailer9  Dwg.  736. 
And  reafoning  by  analogy,  on  Star,  5  G'  *.  z.  e.  ^o.  %  11, 
agaiuil  notes  given  by  a  bankrupt  ta  procure  his  ccjtifi- 
tate-  See  this  l>i£t.  title  Bankrupt. 

It  has  however  been  repeatedly  ruled  at Nifi  prim ,  that 
wherever  it  appears  that  a  bill  or  note  has  been  indorfed 
over,  after  it  h  due*  which  is  out  of  the  ufual  courfe  of 
trade,  that  circumilance  alone  throws  fuch  a  fufpicion 
on  it,  that  the  indorfee  muif  take  it  on  the  credit  of  the 
badorfbr,  and  muftftandtn  the  fituatioa  of  the  perfon  t<s 
whom  it  was  payable.  See  3  Term  Rep*  80,  Sj. 

VI.  See  anre  III.  and  the  general  principles,  already 
exemplified. 

If  a  bank  bill  payable  to  A,  B.  or  bearer,  bs  loft,  ant! 
it  is  found  by  a  Granger,  payment  to  him  would  indemnify 
the  Bank  ;  yet  j£  B.  may  h«ve  trover  againfl  the  finder, 
though  not  again  ft  his  aJlignee  for  valuable  confiderauon, 
which  creates  a  property.  3  Saik.  71. 

1/  the  polTefTor  of  a  bill  by  any  accident  lofes  it,  he  mutl 
caufc  intimation  to  be  made  by  a  miary  puhlic  before  wit- 
nefles,  that  the  bill  is  loft  or  millaid*  requiring  that  pay- 
ment he  not  made  of  the  fame  to  any  perfon  without  hig 
privity.  And  by  St&u  g  Sjj"  to  If\  3.  e.  17,  if  any  in- 
land bill  of  exchange  for  five  pound*  or  upwards,  /halt 
be  toft,  the  drawer  of  the  bill  fhall  give  another  bill  of 
ihc  fame  tenor,  fecurity  being  given  to  indemnity  him, 
in  cafe  the  bill  fo  loft  be  found  again* 

Ira  bill  lull  by  the  po  fie  lib  r  mould  afterwards  come 
into  the  poflcfuon  of  any  perfen  paying  a  full  and  valu- 
able confederation  for  it,  without  knowledge  of  its 
baying  been  loft,  the  drawer  (and  acceptor,  if  the  bill 
was  accepted)  muft  pay  it  when  due  to  fuch  fair  pof- 
ffcflbr,  fo  that  the  provifion  of  rhe Jta/ute  may  in  many 
cafes  be  ufclefs  to  the  iofcr  of  the  bill. — But  againfl  th* 
perfon  who  finds  the  bill,  the  real  owner  may  maintain 
an  afAion  of  trover.  I  Saik.  Ii6i  I  Ld.  Ravm.  738. 

Stealing  of  bills  of  exchange,  notes,  &c  is  felony  in 
the  fame  degree,  as  if  the  offender  had  robbed  the  owner 
of  fo  much  money,  And  the  forging  bills  of  ex- 

change, or  note*  for  money,  indorfements,  S&£.  is  fe- 
lony, by  Star,  a  G«.  a.  r,  z 5  :  y  GYa.  a .  r .  i 8.  And  vide 
Sr,U.  31  Gsj,  2.  e.  2i*f.  ;3, 

There  are  alfo  Bills  of  Ckrpit  between  merchants, 
of  which  the  following  is  a  form* 

THIS  prefent  writing  y&tttiffitb)  Thai  I  A.  E.  &f 
London,  ■mtttbaut^  d$  undtrtaie,  to  and  mirk  C.  D. 
i/y  £cc.  Tncrthantt  hh  txt.-iuorf  and  admimjitaiirrt^  that  if 
ht  the  [aid  C  D.  a*  dcliwtry  w  tan/i  to  be  delivered  ttnt* 
Z  1L .  F. 


B  I  L  L  U  ft, 


K.  F-  &f>$tz.  #r  t«  lit  ttfa  any  Jam  wr futm  if  *K4nej  atteuitt* 
tng  /#  the  /nth  of,  &c,  <-/  fiuu/vl  Brktm  *.'7r.y,  /  j,7 
/^^c  >i  ij/  ttm&r  tbt  hand  ctttA  ftal '  tf  tkf  fa  'af  E.  F*  rtw- 

af*d  Jfc*ui*g  tbt  tv  ituuiy  tkafaf\  t^tl  ^'en  A  mJt 
r//«rr  or  fithnimjhawny  bavh*  tl*t  jittttt  bill  dtlivtrtd  tn  me 
u-  ttirtfi,  pall  and  ivlU  iwf/ieMatelft  upon  the  rectift  cf  tbt 
famty  forty  «"  t.uiff  to  l<(  paid  unto  WC faid  C*  D.  hh  ft  rtftf- 
t^ftw  iijjignty  all  fucb  fmni  of '  wwy  os  jhall  ht  contained  in 
tiv Jlitii  bill;  at,  &C.  Fir  ivbivb <  f/tywrtf  i/i  manner  nxd 
fawn  eforffaU,  I  Iflnd  9$/%$  W  txeuttonf  adftiinijhutoti 
ami  ajpguji  bj  theft  prtfentu    In  witnefs,  Sfc 

BIT  L  of  LADING,  A  memorandum  Signed  by  maf- 
tersof  (hips,  a  ckn  aw  lodging  the  receipt  of  the  merchants* 
goods,  of  which  there  ufunlly  arc  three  parls,  one  Kept 
by  the  coniignor,  one  font  to  the  confignce,  and  one 
kept  by  the  captain.  See  title.i  Fatl&\  Mi&btaft* 

BILL  of  RIGHTS,  The  ftatute  I  tt'm.  and  M^y,Jlttt. 
x.  ra/>.  2,  is  fo  called  ;  as  dec L ring  the  true  rights  of 
Erhtjb  fubjecls.  See  title  Lilaty,  where  this  important 
aft  is  Hated  at  Urge. 

BILL  oy  SALE,  Is  a  ftjlemn  contrsft  under  Teal, 
whereby  a  man  paiics  the  right  or  intereLl  that  he  hath  in 
goods  and  chattels  i  for  if  a  man  promiies  or  {jives  any 
chattels  witho. it  valaa&e  consideration,  or  without  deli- 
vering poifeflion,  this  doth  not  alter  the  property,  be- 
dofe  U  t*  nudntn  jKiftwrt,  ande  s  n  oritur  n&sci  \  but  if  a  uma 
\A\i-  gcods  by  deed  under  feal  duly  executed,  thii  alters 
the  property  between  the  parties,  though  there  be  no  con- 
jideration,  or  no  delivery  of"  polTcflion  ;  becaufo  a  man  is 
t  flopped  to  deny  his  own.  gVcJ,  or  affirm  3ny  thing  con- 
trary to  themanife'l  folemnity  of  contracling*  TZfo,  J  96: 
Ctq*  fae*  270  i  t  Brt*wn.  1 1 1  :  6  Co.  I  S. 

ut  what  is  ch icily  to  be  considered  under  this  head,  is 
the  ftatute  of  J3  Mk,  f^.  f;  by  tvhich  it  is  enabled, 
at  Tr-.it  sll  fraud uient  con vcj antes  of  tarfds,  (^f.  gooJ* 
and  chattels,  to  avoid  the  debt  or  doty  of  another,-  (hall 
(as  sgainft  the  party  only,  whefe  debt  or  duty  ii  Jo  en- 
deavoured to  be  avoUcd)  be  utterly  void,  except  grants 
made  bona  fide,  and  on  a  good,  (which  \s  conllrued  a  <u&ht~ 
#bU)  tenjtdcratktir3' 

jf*  being  indebted  to  B*  in  400A  and  to  C.  in  20/,  C* 
brings  drbt  again  ft  him,  and,  pending  the  writ.  A,  being 
poJlcJTcd  of  gcodi  and  chatteh  to  the  value  of  300/,  tnakci 
a  I'vLrct  conveyance  of  them  all  without  exception  t  to  J?, 
in  fatisfacVton  of  his  debt ;  bur,  notwithtunding,  con- 
tinues in  psfFefli on  of  them,  and  felU  fome  of  them,  and 
others  of  them,  being  fheep,  he  fets  his  mark  on  :  and 
refolved  thst  it  was  a  fraudulent  gift  and  f:dr  within  the 
aforefajd  ftatutc,  and  fhall  not  prevent  C.  of  his  execu- 
non  Far  his  jnft  debt ;  fyr  though  fuch  fa!e  hath  one  of 
the  qualifications  required  by  the  ftaiute,  being  made  to 
a  creditor  for  his  juU  debtT  and  confequcntty  un  a  vilu- 
abli  confidcration  ;  yet  it  wants  the  other  ;  for  the  own- 
er's continuing  in  pofTeiTion,  is  a  fixed  and  undoubted 
chareeler  of  a  fraudulent  conveyance,  becaufe  the  polfef- 
lion  i>  the  only  indicium  of  the  propvny  of  a  chactel,  and 
therefore  rhis  falc  u  nor  made  Unci  fide*  3  Cb«  So  :  Mo. 
63  S  :  2  Buifl.  216. 

As  the  ownerJs  continuing  in  pofctlion  cif  goods  after 
J)ii  bill  of  faie  of  them,  is  an  unuoabud  b^dge  of  a  frau- 
dulent conveyance,  becaufe  the  pc>ffeu:on  is  the  only 
wditiitM  &f  the  property  of  a  chattel,  which  is  a  thing 
umixcd  ind  traniitury  j  fo  there  are  Other  m^rks  and  cha- 


racters of  fraud ;  as  a  grner.il  conveyance  of  them  all 
without  any  exception }  for  it  is  hardly  to  be  prcfumedt 
rltat  a  man  will  iliip  hiinfelf  entirely  of  all  his  perfonil 
property  v  n'K  excepting  his  bedding  and  wearing  appa- 
rH,  unlefs  there  was  Come  fecret  eorre fpondcjice  and  gootl 
onder Handing  fettled  between  him  and  the  vendee,  for  1 
private  occupancy  of  all,  or  fome  part  of  the  goods  for 
hi*  fnpport  j  aJfo  a  fec^e  manner  of  tran fading  Ju::h  biil 
of  f,de,  and  unufurd  claufes  in  it:  as  that  it  is  made  ho- 
lv  ftly,  truly,  and  bond  fdt,  are  marks  of  fraud  and  eol- 
luJinn  ;  fur  futh  an  aktful  and  forced  drefs  and  appear- 
an-.e  gut-  a  tujpkion  and  jcalou fy  of  fome  defeel  var- 
uifhed  over  with  it.  \  Co.  8i  :  Mi>  638, 

If  goods  continue  in  the  pofTeflion  of  ihe1  vendor  after 
a  bill  cf  fsleof  them,  though  there  is  adaufe  in  the  bill 
tkat  he  fjiall  nc^ount  annudly  with  the  vendee  for 
them,  yet  it  is  a  frAili  :  fmce,  if  fuch  colouring  were 
admitted,  It  would  be  the  eafiefi  thing  in  the  world  to  avoid 
the  provisions  and  cautions  of  the  aforefaid  act,  AIv  638* 

If  A.  makei  a  bill  of  fate  of  all  his  goods,  in  conJi der- 
ation of  blood  and  natural  afteelion,  to  his  foi,  or  one  of 
his  relations,  it  is  a  void  conveyance  in  re  I  peel  of  credi- 
tors; for  the  confederations  of  blood,  &r>.  which  are 
made  the  motive1;  ot'  thii  <iw\,  are  efTeeujed  in  their  na- 
ture inferior  to  valuable  confederations,  which  are  n«- 
celTarily  irequired  in  fuch  fales,  by  t  j  Eliz*  cup,  5. 

if  A.  makes  a  bill  of  fate  to  B.  a  creditor,  and  after* 
wards  to  C.  another  creditor,  and  delivers  poffeiuon  at 
the  time  of  fale  to  neither;  afterwards  C.  gets  pofTcflion 
of  them,  and  if.  cakes  them  out  of  his  pofTefTion,  C,  can- 
not maintain  trefpr.f\  becaule  though  the  mil  bill  of  fale 
is  fraudulent  againil  creditors,  and  To  is  t!ie  fecond,  yet 
[hey  both  bind  A,  As  therefore  i?/s  is  the  elder  title, 
the  naked  poffellion  of  C  ought  not  to  prevail  againA  it. 

See  funher  on  this  fubjcii  utte  I-ia^d, — See  aitb  title 
Buntr •ttt'.t  II. 

BILL  or  STORE,  A  kind  of  licence  granted  at  the 
Ctijlwt-beift  to  merchants  to  carry  fuch  ftores  and  provt- 
lions  as  are  nccctTary  for  their  voyage,  cullom-free.  A 
bill  of  fiffTtt'tiRCt  is  a  licence  granted  to  a  merchant,  to 
fatter  him  to  trade  from  one  EngUjb  port  to  another, 
without  paying  cuftomu  Sse  title  Navigation  Aels, 

BILLETS  or  GOLD,  Fr.  bilUt.]  Arc  wedges  or  In- 
gnts  of  £uid,  mentioned  in  the  ftaime  27      3.  t.  27, 

UlLLliT  WOOD,  Is  fmall  wood  for  fuel,  which  mult 
be  three  loot  and  four  inches  long,  and  feven  inches  Mid 
a  half  in  compafs,  &f>,  Juftices  of  peace  fliall  inquire 
by  the  oaths  of  fijf  men  of  rhe  afhfc  <tf&iUtt,  and  ocing 
under  fizc,  it  is  to  be  forfeited  to  the  poor.  Stat*  43  Btim, 
t.  14  :  vide  9  An.  r .  1 J  :  10  An.  t.  6.  See  Fuel. 

BTLLINGSG  rj  E  market  to  be  kent  everyday,  end 
roll  is  appe  jnted  by  flatute  :  all  perfous  bu)  ing  jtjh  in 
thii  market  m^y  fell  rhe  fame  in  any  o:her  market  by 
retail ;  but  none  but  filhmongers  (hall  fell  them  in  fiiops  : 
if  any  perfon  Ihall  buv  any  quantity  of  f  i"h  at  Biilinrgate 
J  nr  others,  or  uny  fiJhmonger  fhall  ingrof*  the  marker, 
they  incur  a  penalty  of  20/.  And  hlh  imported  by  fo- 
reigners lhall  be  forfaited,  and  the  veifel,  tJf.  See  10  & 
1 J  W.  3.  t.  24;  1  Ceo.  u  Stat.  z.  r.  18./  1;  £rv.  Vide 
i^and  Fifxrvtrn. 

BILLUii,  A  bill,  flicker  ftafT,  %vhich  in  former  time* 
was  the  only  weapon  for  fervants. — It  was  long  in  ufe  for 
watchmen^  and  we  are  told  is  ftill  carried  by  thole  at 
Littb&lJ*  Sec  Sttment't  Sbalfeairt* 

BIOTilANETUS, 


TJOTHANETUS,  One  who  deicrves  to  come  to  tin 
untimely  end.  Qfder&m  Fit«lis9  Wrtling  of  the  death  of 
IVtUlam  RnfaJ,  who  was  ihot  by  Wahtr  Tyurf,  wlla  uj, 
thnt  the  biihops,  considering  Ms  wicked  life  and  biut 
rii/,  adjudged  him  ttdcfapka  vdut  bio  thane  turn  rtZ/^ff- 
tiwe  faa'igttttn.  Lib.  io. /.  7S1. 

BIRRETTUMj  A  thin  cap  fitted  clofc  10  rhe  fhape 
cf  die  head :  and  is  alio  ufcd  for  the  cap  or  coif  of  a  judge, 
or  ferjeant  at  law,  Sr-dm. 

BIRTHS,  EJCRf  ALS,  and  MARRIAGES.  5ft,  By 
Jhtutc,  adu:y  was  granted  on  bntbs  and  bur'uth  of  per- 
Ions*  from  50/.  a  duke,  <l;t\vn  to  ioj.  and 
And  the  like  on  maniagsj  \  alio  bachelwst  above  twenty- 
five  years  of  age,  were  to  pay  t  j,  yearly.  Stat.  6^7 
if.  3.  c,  6.  lixp.  as  to  the  duties.  See  tit.  Stamps  Taxes, 

BISACUTUS,  An  iron  weapon  double  edged,  lb  as 
to  cut  cn  both  fides.  Flcta.  lib).  I.  c.  33. 

B  ISANTI  UM,  befantinet  or  befant.  An  amicnt  coin 
f.rft  coined  by  ihe  We  Hern  emperor*  at  Biszatttitwt  or  Co«- 
JtMdiwtplt.  It  was  of  two  forts,  gold  and  filver ;  both 
which  were  current  in  En&hnd.  Chancer  reprcfents  the 
gold  htf>.\*tTnt  to  have  been  equivalent  to  a  duekat  j  and 
the  filver  bejoxtute  v, -as  computed  generally  at  two  fhil- 
ings-  Jn  feme  old  (cafes  of  land  there  have  been  re- 
ferred, by  way  of  rent,  wium  bifantiunu  itl  dues  fdidas. 

BI-SCOT,  At  a  feffion  of  fewer j  held  at  Witfnbak  in 
Norfdi,  9  Ed.  3  j  it  was  decreed,  That  if  any  IhoufJ  not 
repair  his  pi-oportion  of  the  banks,  ditches  and  caufcys 
by  a, day  aligned,  x'nd.  for  every  perch  unrepaired 
HiouJd  be  levied  upon  him,  which  is  called  a  bila<w:  and 
if  he  fhould  not,  by  a  fecond  day  given  him,  accomp2iih 
the  fame,  then  he  Ihould  pay  for  every  perch  zj.  which 
is  called  hi- fat,  Hifi.  &f  Ixfanlthw  and  Drethin^  f,  254. 

BISHOPS  and  ARCHBISHOPS — A  Eisho*  {Epif 
&fm)  is  the  chief  of  the  Clergy  in  his  dioceft,  and  is  the 
archbt  (hop's  fuffragan  or  atHftant. 

Atf  Ap.chjsishop  {drd/itpifcftpui)  is  the  chief  of  the 
clergy  in  his  province,  and  is  that  fpi ritual  fee u far  person 
who  hath  fupreme  power  under  the  king  in  all  ecclefialli- 
cal  caufes ;  and  the  manner  of  his  creation  and  confecra- 
tiou,  by  an  arcbhip^p  and  two  other  bill  tops,  £sta  is  re- 
gulated by  S/«r.  25  .7.  8.  c ,  w>.  (Sec  pofl  Bijbop*)  An 
tttcHt/biop  is  faid  to  be  intl.roued,  when  a  bilhop  is  faid 
to  be  inftallcd  ;  and  there  arc  four  things  to  com  pleat  a 
bifhop  or  areJ/bf/fop,  as  well  as  a  parfou  :  firft,  election, 
which  rtfrtnbles  prestation  ;  the  next  is  confirmation, 
and  this  rcfembles  udmillion  ;  next,  con  fee  rat  ton,  which 
resembles  initiation  ;  and  the  J  alt  is  inflaltaticn,  refem- 
bl'.'d  to  induction.  3  Snik>  yz.  In  ancient  time?  i\\e  areh* 
irtpttp  was  bilhop  over  all  Eng!iindM  as  Mtjlia  was,  who  is 
faid  to  be  the  firll  arebbt/bop  here ;  but  before  ihe  Saxqm 
conquell  the  Britctis  had  only  one  bilhop,  and  not  any 
&rci)h:fiivp.  i  Rail.  Rep.  318  :  ?.  Rait.  44.0. 

I'm*  at  this  day,  the  et  clcJiafticat  tfate  of  England  ~-md 
Walts  is  divided  into  two  provinces  or  archbilhop- 
ricks  to  wit,  CunterdftTj  and  Tctk. '  Each  archhifhop 
hath  within  his  province  bifhops  of  fcveral  dioceies.  The 
archbiiliop  of  Cttittetbntv  hath  under  him  within  his  pro- 
vince, of  ancient  foundations,  Rtcbejltr,  Linden^  Win* 
tb^jSer^  Nariitieb)  Listed*,  Etjf>  Cbuhejltr,  hitlijbufy^  Ext* 
Jfr,  Both  &  Wdlst  WwttjltT,  Coventry  and  L~:tchfiddt 
Hereford,  Uand/i]J\  .S>.  D/iriJ*.;,  BwtgWi  and  St.j^fapb^ 
and  four  founded  by  King  Henry  8.  creeled  out  of  the 
ruins  of  dilfoived  monalteriej,  viz.  GhuceJ?crr  Brtfdt 


Pclttfawtrfb}  and  O^'mJ.  The  arihbifbop  tff  Jorihnb 
under  him  four,  the  IJiJiop  of  the  county  palatine 
of  O^rjldt  ncwJy  eiedlcd  by  King  B&sry  8-  and  annexed 
by  him  to  the  arch  bill  ioprick  or  Yh$k\  the  county  pala- 
tine of  Durham  j  Cat  h/Jei  and  the  Tjte  cf  Afvp,  annexed 
to  the  province  of  Ytrk  by  Kii>g  tier*  2  >  but  a  greater 
number  this  archbiihop  anciently  had,  wlttch  lime  hath, 
taken  from  binu  Co,  Lit*  94. 

Weflmitijtn  was  one  of  the  new  biHiopricki  created  by 
Hen.  K,  out  of  the  revenues  of  the  dinbived  monafrerits, 
2  Burn.  E*  L~j%. — T'witu  Thirty  v^as  the  only  biihop 
that  ever  filled  that  fee.  He  furrendered  the  biihoprick 
to  Ed.  6.  /}.  D.  15  -0,  ^oth  March  \  and  on  live  faine 
day,  it  was  diflblvcd  and  added  again  to  the  blfhopricic 
of  Lomion,  Ryrn.  Fad.  15.  p.  zii.  Queen  ALf  v  after- 
wards  filled  the  church  with  Bcnedieliut  monks,  and 
by  authority  of  parliament,  turned  it  into  a  collegiate 
church,  fubjeft  to  a  dean. 

The  a.rebbijh*p  of  Ctmt&bury  is  DOW  fliled  mttnpe/litmmr 
&  primus  tot  ins  /t&$m  \  and  tlie  arehhifap  of  Tcri  filled 

frtims  &  ttutiopolLuitws  A#gU*tr*  They  are  called  ercb- 
bijbops  in  refpetl  of  the  bifliops  uncer  themj  and  metro- 
politans, becsufe,  they  were  confecrated  at  firft  in  the 
metropolis  of  the  province.  4  Injt*  94,  Both  the  arch* 
bijfopf  have  diliinct  provinces,  wherein  they  have  fufii  a 
gan  bifhops  of  feveral  dioccfes,  with  jurisdiction  under 
them.  The  archbiihop  hath  r.!fo  his  own  dfoee/r,  where- 
in he  exercifes  epifcopaj  jurifdiclion,  as  in  his  province  he 
exercifes  archiepifcopal  j  thus  having  two  concurrent  ju- 
rifLiicLions,  one  as  Ordinary,  or  the  bifhop  himfclf  within 
his  dioccfe  ;  the  other  as  fuperin  tend  ant,  throughout  lis 
whole  province,  of  all  eecleiiajlkal  matters,  to  correct 
and  fupply  the  de feels  of  other  bifhops* 

The  archbiihop  is  entitled  to  prcfent  by  lapfe  to  all  th* 
ccctciiallical  livings  in  rhe  difpofal  of  his  dioccfan  bifhops, 
if  not  filled  within  fix  months.  (See  title  Advvwfix).  And 
the  arehbijnop  has  a  cultomary  prerogative,  v/hen  a  bi- 
lhop is  confecra^ed  by  him,  to  name  a  clerk  or  chaplain 
of  his  own,  to  be  provided  for  by  fuch  fuffragan  biihop  ; 
in  lieu  of  which  i:  is  now  dual  for  the  hifhop  to  ntike 
over  by  deed  to  the  archbifhop,  his  executors  and  , ,.  1 
the  next  prefentation  of  fuch  dignity  or  benefice  in  the 
bifhop's  difpofal  within  that  fee,  as  the  archbifoop  him- 
felf  fhall  choofe  \  which  is  therefore  called  his  Opfiat, 
which  options  are  only  binding  on  the  bifhop  hiinft  Sf 
who  grants  them,  and  not  on  hvs  fucccJfors.  Tnc  jnc. 
rogative  irfelf,  feems  to  be  derived  from  the  legatine 
power  formerly  annexed,  by  the  Popes,  to  the  Metropo- 
litan of  Canterbury. 

The  At  fhbtpftp  of  Canterbmy  hath  the  privilege  to  crown 
all  the  Kings  of  England  \  and  to  have  prelates  to  he  his 
officers;  as  lor  inft.incej  the  bilhop  of  Luedm  is  Hh  pro- 
vincial dean  ;  the  bifhop  of  Wwebe/ler,  his  chancellor; 
the  bi (hop  of  Lmaht}  his  vice-chancellor;  the  bilhop  of 
Salivary t  his  precentor  ;  the  bilhop  of  W-Brti$er%  his 
chaplain,  EsY.  it  h  the  right  of  the  aFcbbiJkfp  to  cajt 
the  bifhops  and  clergy  of  his  province  to  convention, 
upon  the  king's  writ:  he  hath  a jurifdiclion  in  calvfi  of 
appeal,  where  there  is  a  fuppoled  default  o!  jullice  :n  the 
ordinary  ;  and  hath  a  ftattdlAg  jorifdiclion  overhis  fuFi'ra- 
gans :  he  confirms  the  election  ot  bilhops,  and  :  tej  ■ 
wards  confecrates  them,  itfe.  And  he  may  appoint  to- 
adjutors  to  a  bilhop  that  is  grown  infirm.  He  may  con- 
fer degree*  of  all  kinds;  and  cenfure  and  excommnni- 
2  2  cate* 
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cate,  fufpend  or  depofe,  for  any  jull  caufe,  Q&i  %  Rett. 
Abr.  223.  And  he  hath  power  to  grant  difpen  fat  tons  m 
any  formerly  granted  by  the  fee  of  fcvwr,  not  con- 
trary to  the  law  of  God  r  out  if  the  cafe  is  new  and  ex* 
traordinaxy,  the  kitiu  and  hi*  council  are  to  he  consult- 
ed. Stats*  25  //,  8>  i".  zi :  28  /7.  3.  r,  16,  $6.  '*  lii^ 
difpenfing  power  is  the  foundatinn  of  the  archbishop's 
granting  f pedal  licenfes*  to  marry  at  any  place  or  itcno  ; 
to  hold  two  livings  and  the  like  ;  and  in  this  atfo  is 
founded  the  right  he  cxemfes  of  conferring  degrees  \n 
prejudice  of  the  two  L'niverlities.  He  may  retain  eight 
chaplains:  and,  during  the  vacancy  of  any  fee,  he  is 
guardian  of  the  fpirituahies.  Stats .  z\  H.  8*  1. 1 3  t  25  H< 
8.  p.  zi  :  28      8.  r.  16. 

The  arch bi [hop  of  Cattterhitiy  hath  the  precedency  of 
all  the  clergy  ;  next  to  him  the  arch  bifhop  of  Kv*  ;  next 
to  hi  to  the  bifhop  of  Lwdm\  next  to  him  the  bifhop  of 
Durham ;  next  to  him  the  biihop  of  Wincbcfi(r\  and  then 
all  the  other  biihops  of  both  provinces  after  the  fenioricy 
of  their  confetration  ;  but  if  any  of  them  be  a  privy 
council  tor  j  he  thai  I  take  place  next  after  the  bill  top  of 
Durban.  Co.  Ut.  04 :  1  Oagfa  Qtd,  Jud,  4tf6, 

The  first  archbifhop  of  Tori,  that  we  rend  of,  was 
Paxlfrtajy  who,  by  Pope  dvfflry's  appointment,  was 
made  archbifhop  there,  about  die  year  of  our  Lord  fist*. 
GuM,  14. 

-,p  of  Wrk  hath  the  privilege  to  crown  the 
Queen- con  fort*  and  to  be  her  pcrpccual  chaplain. 

The  Afcbtbijbth  of  Caatcvhuvy  is  the  firft  peer  of  the 
realm,  and  hath  precedence)  not  only  before  all  the  other 
clergy,  but  alio  (next  and  immediately  after  the  blood 
rOy^l)  before  all  the  nobility  of  the  realm  :  and  as  he 
hath  the  precedence  of  all  the  nobility,  fo  alio  of  all  the 
great  officers  of  (Ute-  Gtd.  1 3. 

The  JrcUybjp  of  2'crk  hath  the  precedence  over  all 
dukes,  not  being  of  the  blood  royal ;  as  alfo  before  ill 
the  great  oificcrs  of  ftatc,  except  the  Lord  Chancellor. 
Gm'.  i4- 

A  Bishop  is  elected  by  the  king's  cwgf  AxtjlWtt  or 
licence  to  el  eel  the  perfbn  named  by  the  king,  di  reeled 
to  the  dean  and  chapter  \  and  if  they  fail  to  nuke  elec- 
tion in  twelve  day*,  they  incur  the  penalty  of  a  ptawttt- 
T2-.TC,  and  the  king  may  nominate  whom  he  pfeafes  by 
Jcircrs-paicnt.  Stat.  25  H.  S.  f.  20.  This  was  to  avoid 
tne  power  of  the  fee  of  fame.  This;  election  or  nomina- 
tion, if  1!  be  of  a  biihop,  muft  be  %nified  by  the  king's 
le  tters-pa:ttit  to  the  archbifhop  of  the  province;  if  it  be 
of  an  arch  bifhop,  to  the  other  archbifhop  and  two  biihops, 
or  Co  four  biihops ;  requiring  them  to  confirm,  invell 
and  eenfecrare  lie  prrfon  fo  elected,  which  they  are 
bound  to  perform  immediately.  After  which  the  bifhop 
elect  fhalt  fue  10  the  king  for  his  tempoxalties,  Ibait 
make  oath  to  the  king  and  none  other,  and  [hall  take 
refill ution  of  hiifccular  poflcffions  out  of  the  king's  hands 
only.  Aichbilhop.sanH  bUhopsrcfuung  to  confirm  fucH  elec- 
tion, incur  the  penalties  of  &fritmnosrt.  On  connr motion, 
a  biihop  bath  jurifdiciion  in  his  diocefe  ;  but  he  hath  not 
a  right  to  his  tempo  rallies  till  conferral  ion,  The  conTc- 
crat  on  of  bifhnps,  Esfr.  is  confirmed  by  act  of  parliament. 

|r  is  directed  m  the  form  of  coiif'ecr.sting  bi  [hops,  that 
a  bifhop  when  con  Iterated  mull  be  lull  thirty  yeais  of  age. 

It  is  held  J  biihop  hath  three  powers  ;  J  It.  His  power 
of  ordination,  which  is  gained  on  his  confccraiion,  and 
mot  before]  aid  thereby  he  may  confer  orders,  (J/Yt  in 


any  place  t 

diction,  wh 


10m  the  world.  2,  His  nrvc*  ofjurif- 
limited  and  confined  to  hi  fa;  y  His 
power  of  ao  mi  mil  rati  on  and  povcrnnvrnt  of  ihe  reve- 
nues; both  which  Jail  powers  he  gains  by  his  conhrma- 
lioji  :  an- J  f>me  arc  of  opinion,  the  bifhop' s  J urif- 
diilion,  as  to  mini  Serial  acts,  commences  on  his  election. 
Palm.  473,  4.  5. 

The  king  may  not  feize  into  his  hands  the  temporal- 
tics  of  biihops  but  upon  juft  caufe,  and  not  for  a  con- 
tempt,  which  is  only  finable.    See  title  Timpwvft/ff. 
I  Rijbops  arc  allowed  four  years  for  payment  of  their  firit 
fruitt,  by  Jt.  6  Jr..  e.  27.    Every  bifhop  may  retain  four 
]  chaplains.  Vide  Stat,  z\Hm.  3.  e,  13,  /.  16:  BEH*.  c.  t. 
A  Di^liop  hath  nis  confilVory  court,  to  hear  ecc'ellafli- 
cal  canfc*;  and  is  to  vifit  the  clergy,  He  confe- 

crates  churches,  ordain'.,  admits,  and  inftitutcs  priefts ; 
confirms*  fuJ'pcnJv,  cycommunicatesj  grams  licencf.  for 
m  a  rr  i.i  go,  m  a  kes  proba  1  e  o  f  wi  1 1 5 ,  £jV  .  Co.  Lit.gb  :  2  A't?/. 
Ahr,  230.  He  hath  Uh  archdeacon,  dean  and  chapter, 
chancellor,  and  vicar  gencial,  10  aflilthim:  may  grant 
leafbi  for  three  lives,  or  twenty-one  years,  of  land  ufualfy 
letten,  referving  the  accuflomcd  yearly  rentsl  SMvi  32  H. 
8.  c.  aS  :  I  £/,  £.  ig.f,  5.  See  this  Diet,  title  Lwftu 

The  chancellor  to  the  biihop  is  appointed  10  hold  his 
courts  for  him,  and  to  aflat  him  in  matter!  of  ecctcfiatlU 
cal  law ;  who  as  well  s.s  all  other  ecclehaflical  officers, 
if  lay  or  married,  muft  be  a  doctor  or  the  civil  law  fo> 
created  in  fomc  Univcrliiy.  St.  37  //.     c.  17. 

By  &t<7t.  z^.Gfo.  3.  fijf.  2.  c  35,  The  Biihop  of  Ir>n~ 
ih*:x  or  any  bifhop  by  Itim  appointed,  m.ny  admit  to  the 
order  of  deacon  or  pr;  i\.  ,  :■  .,1  <-r.i .:  n:  rivi  u.u  nj  nis 
majelty^s  dominions,  without  requiring  the  oaib  of  cbe- 
dience.— But  no  perfon  fhall  he  thereby  enabled  to  ex- 
crcifc  fuch  offices  wuhin  his  majelty's  dominions. 

By  Slat.  z6G>3.  3.  t.  84,  The  Archbifhopsof  Caxtn  imty 
or  JtffJf,  with  fuch  other  biihops  as  they  fhall  call  to  their 
affiftance,  may  confecrate  fubjccls  of  countries  out  of  his 
majefty*5  dominion;.  :o  be  biihops,  without  reoniring  the 
U&ttl  oaths  ;  pur fuing  the  forms  prefer ibed  by  the  aft. 
But  no  fuch  bifhopt  or  their  fuccelfors,  or  perlbns  or- 
dained by  rhem,  ihall  excrche  the,r  functions  withijD  hia 

The  right  of  trial  by  the  Lords  of  Parliament,  as  their 
Peers,  it  is  laid,  does  not  extend  to  biihops ;  who  though 
they  are  Lrird^  of  Parliament,  and  fit  thereby  virtue  of 
their  baronies,  which  they  hold  iur*tee!ejijrt  >ct  are  not 
ennobled  in  blood,  and  eon feo, neatly  not  peers  with  the 
nobtlity.  1  frrt.  }0,  1  :  fee  1  C»mm*±oix  4.0mm,  264: 
and  this  Diet,  title  Pttrhaumt. 

-V.  .  ;s  ......  .  .  ..     ;      rnr.y  beenm?  vciJ  by 

death,  dt privation  ftrr.my  ver  y  ^roils  and  notorious  crime, 
and  alio  by  resignation.  All  resignations  tnuit  be  made 
to  fomc  fuperior.  J  "he  re  fore  a  bithop  mult  refign  to 
hL  Metropolitan,  but  the  archbim.  p  tan  refign  10  none 
but  the  king  himfcif.  t  Coats*.  3S2. 

Th^  following  are  fomi  of  the  popular  dilincliona  be- 
tween ajchbiihiips  and  biihops.  Tlte  iirchbilhops  have 
the  lUle  ansl  title  of  Grate-,  and  Map  Rt&frpftti  Father  in" 
iioJ  ly  Divine  Pypvidffit.  The  bidiopaj  thofe  of  £$fs4 
and  Rifbt  Rrvcrtutf  Futbtr  itt  G$d  by  Divine  pcnnifjiQn. 
ArcJibilhops  are  bttfawd't  hifhops  ittjtallcL 

Mr.  (.i&njiitttt  in  his  notes  on  t  C*w*r,  3 So,  Oiys,  that 
the  fuppofed  anfwer  of  a  biihop  on  his  conflation, 
14  Nib  •  tufaf&igj  is  a  vulgar  error. 

■  3  UiSHGl'KiCK, 


B  ISH 


BLANK. 


BISHOPRiCK,  The  diocefe  of  a  bifttop. 

BISSA,  Fr.  Hebe,  ccva  major ,  A  hind.  Mon.  Angh 
'vol.  l .  fol.  648. 

BISSEXTILE,  bijfxtilis.]  Leap  year,  fo  called  be- 
caufe  the  fixth  dzy  before  the  calends  of  March  is  twice 
reckoned,  making  an  additional  day  in  the  month  of 
February  fo  tlnr  the  bili'cxtile  year  hath  one  day  more 
than  the  others,  and  happens  every  fourth  year,  This 
intercalation  of  a  day  was  hrft  invented  by  Julius  C.rfnr, 
to  make  the  year  igrce  with  the  courfe  of  the  fun.  And, 
to  prevent  all  doubt  and  ambiguity  that  might  arife 
thereupon,  it  is  enacted  by  the  ftatutc  etc  anno  biffextili, 
2 1  H.  3,  that  the  day  increafing  in  the  leap-year,  and 
the  day  next  before,  mall  be  recounted  but  one  day. 
£nt.  2cg:  Dyer  17.  See  title  Tear* 

BISUS,  !<:/t:>:,  mica  bifi,  pants  bilius,  Fr.  pain  bis.] 
Brown  brad,  a  brown  loaf.  Cowl. 

BLACK.  AC  T,  or  Wm.tham  Black  Act.  The 
Star.  9  Geo.  I.  cap.  zz.  is  fo  called,  having  been  occa- 
sioned by  fome  devaluations  committed  near  li'dtham, 
id  llt>npjh\te,  by  perfons  in  difguife,  or  with  their  faces 
bUcktd, —  By  this  aft,  perfons  hunting  armed  and  di f - 
guifed,  and  killing  or  ftcaling  deer,  or  robbing  warrens, 
cr  ilealing  fim  out  of  any  river,  idc.  or  any  perfons  un- 
lawfully hunting  in  his  majclly's  forefts,  K&c.  or  break- 
ing down  the  head  of  any  filh-pond,  or  killing,  &e.  of 
tattle,  or  cutting  down  trees,  or  fetting  hre  to  houfe, 
bam,  or  wood,  or  (hooting  at  any  per  Ion,  or  fending 
anonymous  letters,  or  letters  figned  with  fictitious  name, 
demanding  money,  (sc.  or  rckuing  futh  offenders,  are 
guilty  of  felony  without  benefit  of  clergy.  This  ad  is 
made  perpetual  by  31  Geo.  2.  c.  42.  And  fee  further, 
S'at.  6  Geo.  2.  c.  37:  27  Geo.  2.  c.  15. 

See  alio  Stat.  r6&v.  3.  c.  30,  againrt  deer  ftealers  : 
Jthc  milder  punilhmer.t  inflicted  by  which  ad  has  been 
thought  a  virtual  repeal  or  the  punifluncnt  inflicted  by 
the  black  At\  above  retired.  Leach's  llav:k.  P.  C,  i.  c.  49. 
§  7,  and  this  Diet,  titles  Fore/9,  Game,  Deer-Jlealing. 

BLACK-BOOK,  U  a  book  lying  in  the  Exchequer. 
See  State  Annals  154. 

BLACK  UEAXh  By  Stat,  25  0»i  z.  c.  10,  Entering 
mines  of  bid:  lead,  with  intent  to  lie?.!,  is  made  felony  ; 
and  by  the  lame  aft  offenders  committed  or  tranfportedlor 
entering  mines  of  black  lead  with  intent  to  lieai,  efcap- 
ing,  or  breaking  prifon,  or  returning  from  traofporta- 
tiun,  are  excluded  from  clergy. 

BLACK  MAIL,  Yr.maide,  a  link  of  mail,  or  fmall 
pieceof  metal  or  money.]  Signifies  in  the  North  of  England, 
in  the  counties  of  Cumberland,  IS01  thumbevland ',  I2sfo  a 
certain  rent  of  money,  corn,  cr  other  tiling,  anciently 
paid  to  perfons  inhabiting  upon  or  near  the  bordeis,  be- 
ing men  of  name  and  power,  allied  with  certain  robbers 
within  the  faid  counties ;  Id  be  freed  and  protected  from 
the  devadntion*  of  thole  robbers.  But  by  Ufa*.  43  Eliz. 
er.p.  13,  to  take  any  fuch  money  or  contribution,  called 
black-snail  to  fecure  goods  from  rapine,  is  made  a  capital 
felony,  as  well  as  the  of'ences  fuch  contribution  was 
meant  to  gu;ird  againft. 

It  is  alio  uled  for  rents  referved  in  work,  grain,  or 
bafer  money  ;  which  were  called  rtditm  rigri  in  contra - 
diflinfticn  to  the  Hatch  /*■«/«/,  rcdittts  alii,  bee  tits. 
silba  Pint*  and  Elan.b  Firntes. 

BLACK-ROD,  i  he  gentleman  ufim  of  the  black  rWis 
chief  gentleman  uOier  to  the  king}  he  belongs  to  the 


garter  and  hath  his  name  from  the  Hacl  red  on  the  top 
whereof  fits  a  lion  in  gold,  which  he  canieth  in  his  hand. 
He  is  called  in  the  Black  Book,  fol.  255,  Luot  virga nigr<e% 
&  hcJliaTius'y  and  in  other  places  virget  bt.julus.  His 
duty  is  ad  p-»taitdum  virga/*  wan  dmiuo  rege  adfejlum 
fantli  Gcorgii  infra  eajlrun:  tic  Wind  fore :  and  he  hath  the 
keeping  of  the  chapter-houfe  door,  when  a  chapter  of  the 
order  or  the  garter  is  fitting;  and  in  the  time  of  parlia- 
ment, lie  attends  on  the  hcufe  of  peers.  His  habit  is 
like  to  that  of  the  regifter  of  the  order,  and  garter  king 
at  arms  ;  but  this  he  wears  only  at  the  folemn  times  of 
the  fetiival  of  St.  Uftrgt,  and  on  the  holding  of  chapters. 
The  bhik  rod  he  heart,  is  iuliead  of  a  mace,  and  hath 
the  fame  authority  ;  and  this  officer  hath  ancientiy  been 
made  by  letters  patent  under  the  great  feal,  he  having 
great  power  ;  for  to  his  cultody  all  peers,  called  in 
quellion  for  any  crime,  are  firlt  committed. 

BLACKS  OF  WALT  HAM.  See  tit.  Black  Afl. 

BLACK  WELL- HALL.  The  public  market  of  Black- 
well-ball,  London,  is  to  be  kept  every  Thurfday.  Friday  and 
Saturday,  at  certain  hours  ;  and  the  hall-keepers  not  to 
admit  any  buying  or  feiling  of  vmlltH  cloth  at  the  faid  hall 
upon  any  other  days  or  hours,  on  penalty  of  100/.  Fac- 
tors felling  cloth  out  of  the  market,  fhall  forfeit  5  /.  \Jc. 
Kegifters  of  ail  the  cloths  bought  and  fold  are  to  be 
weekly  kept:  and  buyers  of  cloth  otherwife  than  for 
ready  money,  fhall  give  notes  to  the  fellers  for  the  money 
payable  ;  and  factors  are  to  trnnftnit  fuch  notes  to  the 
ovjncrs  in  twelve  days,  or  be  liable  to  forfeit  double  value, 
&c.  Stat.  8  £9*9//^.  3.  cap.  9. — See  alfo  Stat.  4  5 
F.  y  M.  r.  5.  §  z6 :  39  r.  20.  $.12:  1  Geii  t. 
c.  15. 

BLADARIUS,  A  corn-monger,  meal-man,  or  corn - 
chandler.  It  is  ufed  in  our  records  for  fuch  a  retailer  of 
corn.  Pat.  1  Ed.     par.  3.  m.  13.  See  tit.  Clothiers. 

BLADE,  bladum.]  In  the  Saxon  fignifies  generally 
fruit,  corn,  hemp,  flax,  herbs,  &c.  Will,  de  M*bun  re- 
leafed  to  his  brother  all  the  minor  of  7"—.  Salvo  iuP.auro 
fto  fcf  blado,  l3e.  excepting  his  (lock  and  corn  on  the 
ground.  Hence  bladin  is  taken  /or  an  ingroifcr  of  corn 
or  grain. 

BLANCH  TIRMES,  In  ancient  times  the  crown-rents 
were  many  times  refcrved  in  lib:  if  alb.;,  or  blanch  fitmcs : 
In  which  csfe  the  buyer  was  holden  de-alb.ueji '  mam,  -7z. 
his  bafe  money  or  com,  worfe  than  llandard,  wa^  molten 
down  in  the  Exikcqutr,  and  reduced  to  the  finenefs  of 
Itandand  fiiver;  or  inltead  thereof,  he  paid  to  the  King 
12*/.  in  the  pound  by  way  of  addition.  Ltr.vnda's  Ejjitj 
ufon  Cohis.  p.  5. 

BLANiil  ORD,  An  act  was  paffed  for  rebuilding  the 
town  of  Blandford  in  the  county  of  Dorfet,  burnt  uown 
by  fi:e  in  the  year  1731.         5  Gee.  z.  c.  16. 

BLANHORNUM,  A  little  btli.  Ug,  Aarjftan.c.  8. 

BLANK-BAR,  Is  ufed  for  the  fame  with  what  .ve  call 
a  common  bar,  and  is  the  name  of  a  plea  in  bar,  which  in 
an  action  oi  tiefpaf*  is  pu:  in  to  oblige  the  plaintiff  to  af- 
fign  the  certain  place  where  the  trtlpai's  was  committed  : 
2  G  o.  594. 

BLANKS,  Were  a  kind  of  white  money  coined  by 
Hen.  5,  in  thefe  parts  01  Fr****  which  were  then  fubject 
to  England,  the  value  whereof  was  8  J.  Ston»s\  Annals, 
p.  586.  Thefe  were  forbidden  to  be  current  in  t.i;s  realm. 
2  Hen.  6.  c.  9.  See  tir.  Jiba  t  i 


BL  AN 

Blan&»  Iii  ju JScjal  proceedings,  cert  vniJ 
fpa^e*  fometimes  left  by  mifbke.  A  blank  (fuppofmg 
f-'imc-ihing  material  wanting)  in  a  declaration,  abates 
lh«  Tame.  4LV.  j,  [4:  10  M  6,  |8.  And  inch  a  blank, 
i>  a  good  can  ft:  of  demurrer*  J?/,7*Z.r  in  the  imparlance- 
-oil  aided  aj'tu  vtrdwl  fur  the  plaintiff.  Hob.  76;  Pinker 
v.  /War, 

BLASARIUS,  Is  a  word  ufed  to  figuify  an  incen- 
diary.  libit*  t. 

BLASPHEMY,  Is  an  injury  dft*ed  10 

Cod,  by  denying  that  which  is  due  and  belonging  lo  him, 
or  attributing  to  him  what  is  noi  agreeable  to  hi?  nature. 
Liad.u,  cut.  1  *  And  hlajfhauhi  of  God,  ft*  denying  hi* 
being,  or  providence,  and  a!]  contumelious  reproaches  of 
Jrfiis  Qhrijl*  CsV.  are  offences  by  the  Common  Law,  pu- 
niched  by  fine,  imprifonment,  pillory,  &c.  1  Haw  A. 
P.  C.  And  by  ftatutc  9  Erf  10  W.  3.  3a,  if  any  one 
/had  by  writing,  fpeaktog,  (Jfi:  deny  any  of  the  Pcrfons 
in  the  Ttirtiijr,  to  be  God  ;  afl'crt  there  are  more  Gods 
than  one,  he  fhall  be  incapable  of  any  office  \  and 
for  the  fecond  offence,  be  difablcd  to  fuc  any  aelion,  to 
be  executor,  &c  and  tuffcr  three  years,  imprifonment. 
Likewifeby  Stat,  yjac,  i.e.  ai,  per  Jons  jell  ingly  orpro- 
phanely  uhng  the  name  of  GtA,  or  of  'Jf/m  Cbrift,  or  of 
like  Hlj  G&iflf  or  of  the  Trinity,  in  any  ilage  play,  caV, 
incur>  apLiiiltyof  10/. 

BLE,  bignifies  fight,  colour,  &fa  And  Met  is  taken 
for  corn  ;  As  Bou%bten  under  the  /?/<*, 

BLENCH,  BLENCH-HOLDI MG.    See  tit.  Aiba 

Fittrta. 

BLENHEIM,  See  %/^';  Duh  of. 

BLETTA,  Fr.  Mtcbt.]  Pern  or  rombuliible  earth  dug 
up  and  dried  for  hurning.  Rot.  Pari,  35  Ed.  1. 

BLINIvS,  Boughs  broken  down  from  trees,  and 
thrown  in  a  way  where  deer  are  likely  to  pafs. 

BLISSOM,  Corruptly  called  bhjfws^  is  when  a  ram 
•;oes  to  the  ewe,  from  the  Trutonttk*  BUts7  the  bowels. 

BLOA  TED  FISH  OR  HERRING,  Arc  thole-  which 
arc  half  dried.  See  tic,  fijbsty. 

BLODEUS,  Sax.  Mxl]  Deep  red  colour;  from 
whence  comes  bloat  and  bloated*  !t#n:#  fanguine  and 
high  coloured,  which  in  Kent  is  called  a  bhujiig  colour; 
and  3  hlau/t  is  there  a  red -faced  wench.  "1  he  prior  of 
BuTttjltr,  A.D.  J 425,  gave  his  liveries  of  this  colour. 
Paroch,  Antiq*  376. 

BLOOD,  fangois.]  T$  regarded  in  descents  of  lands ; 
for  a  perfon  is  10  be  (he  next  and  moft  worthy  of /dm/  to 
inherit  his  anccftor's  cllate,  Co,  Lit,  13:  See  JettA.  Cat. 
203 :  See  til*  Difunt%  Heir. 

BLOODW1T,  or  titit&wt,  compounded  of  the  S.ix. 

llojy  ],  c~  Jatgttij  ,   and  old  Eaghjhy   rrjr/hj J <</,■■:.■  i.] 

is  often  ufed  in  ancient  charters  of  liberties  for  an 
zmertement  for  blood thed.  Skene  wites  it  bhuAvAt ; 
arjd  fays  wAt  in  Enghfh  is  injuria  \  and  that  bhudvut 
b  an  amerciament  or  unla-M  (as  the  Sctttb  cn\\  i t  j  lyr 
wrong  or  injury,  as  b'oodflied  is  j  for  he  that  hath  hlmd- 
vtit  granted  him,  hath  free  liberty  to  take  all  amercia- 
ments of  courts  for  cflufton  of  blocd,  Fhta  faun,  Quad 
fi.  mjitAt  qnitt&ntiam  miftvhwttitt  fro  rjfujiotte.  fangwnit* 
Lib.  1.  tap  47.  A»d  acceding  10  ft,iiie  « r  i  t  cri ,  AvW- 
tuite  was  a  cuftomary  fiue  paid  as  a  compofition  and 
atonement  for  ihcdding  or  drawing  of  blood  ;  for  which 
the  place  Was  anfwerable,if  the  party  was  not  dikovered: 
and  therefore  a  privilege  or  exemption  from  this  fine  or 


BONA 

penalty*  was  grant#d  by  the  X3ng£  or  fuplr-me  Lord,  a* 
-1  Pjisctul  favour.  So  \ptigHtwy  11.  granted  to  all  lenarstA 
our  of  IVuVwiijtfd,  (Jt  yi>/>/j  JLit  de  Hidnjioi 


r  of  the  fa 


ir  kinds  «f  cir* 
id  to  haw  killed 
:  a  jfoftdti-  is 
dj  or  other  pa.  Is 


U  bknlewite,  ^.— r>, 

BLOOl/Y-i-IAND,  Is  cn 
cUfiiil  jnces  by  which  an  fufKnii 
deer  in  the  king*'*  -forell  t  an 
apprehendctl  iti  the  fore  I! ,  \ 

.  A  .  tboo^h  be  be  not  found  chafing  ot  hunting  of  the 
deer.  Af«ruw#  In  Scctinrtrt.  in  fuch  like  crimes,  tliev  / 
tiikcii  i«  r iK-  fai t ,  n r  w  i  1  h  in e  r. d  t.  fry, !.    ij c c  L -  '. it,  n •  d. 

BLUBBER.  Whale  oil,  before  it  is  thoro ugly  boiled 
and  brought  to  per  feci  ion.  It  id  mentioned  Stoat,  nCir. 
2.  f.  18. 

BOCK-HORD,  or  &&hJxardy  tibrorum  farircm.]  A 
place  where  books,  evidences,  or  writings  are  kc-pt, 

BOCKXAND,  Sax.  qua/.  bnUand.]  A  pofleffion  or 
inheritance  held  by  evidence  in  wmintf.  See  LL.  Al- 
ittrredi,  «if.  36.  Ihr&land  fjgniftes  iee4  land  or  cb&ief* 
land;  anJ  it  commonly  carried  with  it  the  abfolute 
property  of  the  fagirif;  wherefore  it  was  prcferved  in 
writing,  and  tolRsTed  by  the  7«w.vj  or  nobler  Jbrt,  as 
Ptadium  nubile^  iihfwm  &  tmrnzm  a  Jffwfiti  -iMiigaiibiti  ^ 
fci^'ttibutf  and  was  the  fame  as  allodium,  dcfcendible  unto 
all  the  Ions,  according  to  the  common  courfe  of  Na- 
tions and  of  Nature,  and  therefore  called  gavelkind  \ 
devifable  only  by  will,  and  thereupon  termed  Terr* 
Ttfiarxttitalit.  SpAm.  tf  Irttdt.  Tliis  was  one  of  the 
tiijes  which  the  EnyHjh  Saxon,  had  to  their  land*,  and  was 
always  in  writing:  there  was  but  one  more,  and  that 
was  Fdifand,  r.  c.  Terr*  P«paiaris>  which  pa  fled  from 
one  to  another  without  any  writing-  ScbS^phrt  on  the 
An*tt>'Sax&n  QfpttwtBBttt  and  this  DifL  tit.  Ttnu/r. 

BOI AT  Chains  or  fetters,  properly  what  we  call  itr/ii- 
fbs.  Mill.  ESicn.  apud  Wbartoni  Angl.  Sax,  part.  1. 

p.  fil8. 

BOlS,  Fr.J  Wood,  and  fuh-bsiif  underwood.  See 
Befrrs.  J  ^ 

BOLHAGIUM,  or  Svldagium,  a  little  ho ufe  or  cot- 
care,  Blount. 

HOLT,  A  hah  of  filk  or  flufF,  fcems  to  have  been  a 
3on£  narrow  piece:  in  the  accounts  ol  the  pnory  ufBitr- 
ttjler.    It  is  mentioned,  P orach.  Axtiq.  574* 

BOLTING,  A  term  of  art  ulcd  in  our  inns  afCttirtt 
whereby  is  intended  a  privare  arguing  of  cafes.  The  man- 
ner of  it  at  GV.jvV  Inn  is  thus  ;  An  ancient  and  two  bar- 
riers fit  as  judges,  three  Undents  bring  eacn.  a  t  afe,  oat 
of  which  the  judges  chui'e  one  to  be  argued,  which 
done,  theftudents  firfl  arjjue  it,  and  after  them  the  bar- 
riflcrs.  It  'a  inferior  to  thont.^,  ami  may  be  derived  from 
the  tiax.  IkIs.,  a  houle,  becaufe  done  privately  in  the 
honfe  for  infiru&ion.  Jn  Lifters  Inn*  Mondays  and 
iff Am/da ",s  are  the  6tdtfog  dayi,  in  vacation  time ;  and 
Vftifdajs  and  *tburfdays  the  *t<#t  days* 

BONA  FJDF./That  we  fay  is  done  &m4]uk,  which  is 
done  really,  with  a  gooJf#itbt  without  any  fraud  or 
decelpt. 

BONA  GESTURA,  Good  abearing,  or  good  be- 
haviour. See  Good  BAiaz  iw. 

BONAGHT,  arbwagh/jt  Wa^  an  exaction  in  Ire- 
land, impofed  on  the  people  at  the  will  ot  the  lord,  for 
relief  of  the  knights  called  btttagbt't,  who  ferved  in  the 
wars.  Atttiq.  tiimn*  p>  60. 

BONA  NOTAB1LIA.  bee  titic  Extctutr.  V.  3. 

BONA 


BOND  L 


BOND  L 


BONA  PATIUA,  An  aflife  of  country  m:n  or  good 
neighbours:  It  is  fomctinte*  called  affija.  font*?  patri*, 
when  twelve  or  marc  men  sre  chofen  out  of  any  paj  t  of 
the  county  to  pafs  upon  an  ailife ;  otherwise  called 
juratwis^  becaufeihey  are  to  i War  judicially  in  the  pre- 
fencc  of  the  party*  £s?c.  according  to  ttie  practice  of 
Scotland,  ttkvnt*  See  A{Jifo>  s* 

BONA  PERliURA,  Goods  that  are  perifhablc. 
The  Stat,  Wefn.  i,  3  E,  1.  «r^.  4,  as  to  wrecks  of  (he 
fea,  ordains,  that  if  the  goods  within  the  Ihip  be  Lma 
po-Uuroy  fuch  thing?  as  will  not  endure  foe  z  year  and  a  , 
day,  the  flit  riff  fhall  fell  them,  and  deliver  the  money 
received  to  anfwer  it.  See  thii  Did.  tit.  Wreck. 

BONCHA,  A  bunch,  from  the  old  l,at.  bema  or 
f?v>i:;.i,  a  riling  bank,  for  the  bounds  of  fields:  and 
hence  bwn  is  ufed  in  Nwfijjk,  for  Fuelling  or  rifmg  up 
111  a  bunch  or  tumour, 

BOND,  AiWor  O&lhatitn,  is  a  deed  whereby  the 
obliger,  or  perform  bound  obliges  himfelf,  his  neiis,  exc- 
cuiojs,  and  ad  mini  lira  tors,  to  pay  a  certain  fum  of 
money  to  another  (the  ^i*^)  at  a  day  appointed, 

1,  G,        RJn  <w  ta       Tsatyrc..  and  Form  •■/this 
Stititity, 

H.  Who  may  &f  eShgers,  and  Qbtipti. 

III.  Jhf  Ctumomes  UKfJfary  to  WtftitUM  a  Bond  or  Oh- 

IV.  Of  the  Condition;  and  what  ftnH  k  a  Pcrforman<t 
tr  Br*4<h  therfif* 

V.  Of  thg  Dtftlarge  and  Saisfaflion  *f  Binds  ; 

the  Acl  of  :he  P. in?  ;  a,-  2.  h\.  she  Ad  of  Luzi\ 
A  I.  Oj  sIc:;q;is  ttftd  Pjfcldix£it  6/s  Mcwds, 

I.  If  the  bond  be  Witbottt  a  condition,  it  is  called  a 
Jingle  one,  /rnplex  dligat^ ;  but  there  is  generally  a 
condition  added,  that  \f  the  obligor  does  /rune  particu- 
lar act,  the  obligation  fhall  be  void,  or  die  [hull  re- 
main  in  full  foite ;  as  payment  of  rent,  performance  of 
covenants  in  a  deed,  or  repayment  of  a  principal  fum 
of  money  borrow  d  of  the  obligee,  with  intcreU  ;  whi-.ii 
principal  fum  is  ufually  one  half  oi  the  penal  turn  fpe- 
cified  on  the  bond-  In  cafe  this  condition  is  nm  pt  r- 
fbrmed,  the  bond  become*  forfeited,  or  ahfolutc  at  Jaw, 
and  charge?  the  obligor  while  living,  and  after  his  death 
the  obligation  ucleends  on  :.b  heir,  who  1  un  dried  cf 
perfonal  i.flets)  h  bound  .0  difcharge  it*  provided  he  has 
real  afi'ets  by  defcent  as  a  recompence.  So  that  it  may 
be  called,  though  not  a  dtrcfl,  yet  a  adUtcrat  charge  upon 
the  lands. 

The  condition  may  be  either  in  the  fame  d ire d,  or  in  an- 
other, and  fontetimes  it  is  inrtnded  within,  and  lume- 
times  indorfed  upon  the  obligation  :  hut  ic  is  conm. n-v 
at  the  foot  of  the  obligation.  Ihv.  Q&L  67.  A  www- 
jv;. ;r  m  on  tit*  bad-:  ol  :\  fad may  s  _  L_ r . : . i l  the  lame  by 
Vfsy  01  exception.  Afrar  6 7 . 

This  kctirity  is  alto  called  a  fp-chttj  ;  the  debt  being 
therein  particularly  fpecified  in  writing,  and  the  p;uty'» 
feal  ;  acknowledging  the  debt  or  duty,  and  confirming 
the  contract  j  rendering  it  a  fecurity  of  a  higher  n.  iure 
than  those  entered  into  without  the  ftkmnhy  of  3  ftrd. 

'ki  to  the  ajri^nmcnt  of  bonds,  See  tit.  ^^ttdffitt, 

li  the  condition  of  a  bond  bs  impolible  at  the  time  of 


malvirtg  rt,  or  be  to  do  a  tiling  ccntrary  fo  fame  rule  of 
law  that  is  merely  p'liltive;  or  ii  it  b~  uncertain  or  in- 
fenfiblet  the  condition  alone  is  void,  and  the  bond  (halt 
ftand  fingle,  and  unconditional ;  for  it  is  the  folly  of  the 
ohlfgor  to  enter  into  fucfi  an  obligation,  from  which  he 
can  never  be  relcnfrJ.  If  it  be  to  do  a  thing  th.pt  j* 
ttielsttt  vs  fit  the  obligation  hfetf  is  void  j  lor  the  whole 
i*  an  unlawful  contratt,  and  the  obligee  (halt  take  wo 
advantage  from  fuch  a  tranfaiHion.  And  if  the  con- 
dition be  poffible  at  the  time  of  making  it,  and  afrer- 
wordo  becomes  impoflible  by  the  acl  of  God>  the  aft  of 
law,  or  the  acl  of  the  obligee  himfelf,  there  the  penalty 
of  the  obligation  is  faved  j  for  no  prudence  or  fore  fight 
of  the  obligor  could  s^uard  again  tT  fuch  a  contingency. 
Co.  i..rt.  206.   See  poJt,  IV  ;  and  tit.  Cwda:  , 

On  the  forfeiture  of  a  bond,  or  itj  becoming  tingle,  the 
whole  penalty  was  formerly  recoverable  at  law,  but  here  the 
courts  of  equity  interpofed,  and  would  not  permit  a  man 
to  take  more  than  in  confeience  he  ought,  viz.  hi* 
principal,  intereft,  and  expences,  in  cafe  the  forfeiture 
accrued  by  non-payment  of  money  borrowed,  the  da- 
mages fyfUined,  upon  non- pci -fjr nance  of  covenants; 
and  the  like*  And  this  practice  having  gained  foine 
footing  in  the  courts  of  Jaw,  {See  1  Kcb.  553  :  Saik.  596, 
7  :  6 Mod,  t  1,  60,  loi  ;)  the  Stat.  4  &  5  Attn,  c  i6,  at 
length  enafled,  in  the  fame  fpirit  of  equity,  that  in  cafe 
of  a  bond  conditioned  for  the  payment  of  money,  the 
payment  or  tender  of  the  principal  fum  due,  wi&  rn~ 
tcrell  and  cofts,  even  though  the  bond  be  forfeited,  and 
fuit  commenced  thereon,  ihail  be  ik  full  U: ion  ai.J 
difcharge. 

And  this  rule  of  compelling  the  party  to  do  euuity  who 
feeks  equity,  feems  to  be  the  rcafon  why  an  obligee  malt 
have  intrreiT  after  he  has  entered  up  judgment ;  for  tho* 
in  ftriftuefs  it  may  be  accounted  his  own  fault  why  he 
did  not  takeout  execution,  and  therefore  not  in  titled  to 
tntereft;  yet,  as  by  the  judgment  he  is  intitlcd  to  the 
penalty,  it  does  not  feeru  reafonabl*  that  he  [hould  be 
deprived  of  J^^ut  Uf^n  paying  him  Che  principal  and 
intereft,  w-i^  incurred  as  wdl  before  as  after  the  enter- 
ing up  of  the^Bpgmcnt.  Ahr.  Eq.  92, 

The  CourtoT  Qfeancery  will  not  generally  carry  the 
debt  beyond  the  penalty  of  a  bond.  Yet  where  a  plain- 
u.T  c^Tiic  to  be  relieved  again  H  fuch  penalty,  though  it 

]  was  decreed,  it  was  on  the  payment  of  the  principal 
money,  intereft  and  cofls  j  and  notwithftanding  they  en- 
coded the  penalty,  this  was  affirmed.  1  Vtrn,  550;  1 
Ab.  92  :  t6  fin.  tit.  P'xahyx  3  Comm.  435. —  \nd  where 
the  condition  of  a  bond  is  CO  perform  a  collateral  act, 
damages  maybe  recovered  beyond  the  penalty,  and  the 
conn  or"  K>  B.  will  not  Hay  the  proceedings  on  payment 
of  the  money  into  tt  art.  2  Term  Rep.  38^  See  fr'i>itt  v. 
S'cfjh,  />  ,  49,  SemS.amJrai  but  the  authority  of  which 
is  much  ffcafcen  by  the  cafe  in  2  Term  Rep.  388,  where 
£»??ert  J  remarked,  that  there  ^ere  feveral  cafes  where 
1  he  jv:1g3rtcnt  had  been  carried  beyond  the  penalty. 

1  In  Ei'iot  v.  Davis  (Bunk.  23,)  intercfton  a  bond  was  de- 
creed  (in  Scxc.)  to  be  paid,  though  it  exceeded  the  penal- 
ty See  ajfo  C&Uini  v.  OMinr,  the  cafe  of  an  annuity. 
Bti  r.  eio:  rfofdtp  v,  Okedfi  2  $auxd<  jc6  :  Dm&ll  v. 
ft'fa,  Sfoiv.  B.  C.  15. 


Ffirjtii 
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BOM)  II. 


Form  of  a  Bond  or  Obligation-,  with  Condition  for 

the  Payment  of  Money. 

IVNOW  nil  men  by  thefe  rrefents.  That  I  David  | 
Edwards,  of  Lincoln's  Inn,  m  the  county  of 
Middlcfex,  efiitire,  am  held  nnd '  firm I v  b-und  to 
Abraham  B;rkcr,  /'Dale  Hal!,  in  tit  county  of 
Norfolk,  efquire,  m  the  penal  fum  of  toi  thou/and 
founds,  of  lawful  money  cf  Great  Britain,  to 
be  paid  to  tbi  J  aid  Abraham  Barker,  or  bis 
certain  attorney*  cxecntorj,  adminijir.-it); s  or  af- 
/Sgm  ;  to  toktcb  payment  ivtllaud  truly  to  be  made* 
J  bind  myfclf,  my  h>-irs,  executoiJ,  and  admini~ 
flrattrs,  firmly  by  theft  ptefnts,  fcaled  ivitb  my 
Jail.  Dated  tbt  f>ur:b  d  ry  cf  September,  in  the 
twenty  firflyemr  of  the  reign  of  our  fovereign  Lord 
George  tbe  Third*  by  the  grace  of  God,  of 
Great  Brirain.  France  and  Ireland,  king  de- 
fender of  tbt  Faith  and  fo  forth,  and  in  tbt-  s  car 
of  our  Lord  one  thoufand  ftvn:  hwidrtd  and  

The  Cx'tdition  of  this  obligation  b  fuch,  that  if  the 
above  bounden  David  Etlvfardst  his  heirs,  executors  or 
adminillrators,  do  and  (lull  well  and  truly  j'-.v,  <>r  caufe 
to  be  paid  unto  the  above-named  Abraham  barker,  his 
executors,  adminillrators  or  afiigns,  the  full  fum  of  fne 
thoufand  pounds  of  lawful  money  of  Great  Britain,  with 
lawful  intcrell  for  the  lame,  r>n  the  fourth  day  of  March 
next  enfuing  the  ditc  of  the  above  written  obligation, 
then  this  obligation  Hi  all  be  void,  and  of  none  effect,  or 
die  mail  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  being  } 

firlt  duly  damped  in  the  >  David Edzvatds  (LS.) 
preience  of  J 

A.B. 

For  irregular  forms  of  bonds  or  obligations,  Sec 
I  lion.  25  :  3  Leon.  299  :  C.to.  Jac.  203,  60  •  !  BfO,  tit. 
Obligation,  life,  from  whence,  and  o:her  authorities, 
which  the  regularity  of  modern  praelice  has  rendered  | 
uninterelling,  it  appears  that  the  courts  always  inclined  to  ; 
ftipport  the  juilicc  of  the  plaintiffs  <cafe,  without  much 
regard  to  mere  errors  in  form,  or  arifing  from  accident. 

IT.  All  pcifons  who  are  enabled  to  contract,  and  whom 
the  law  fuppofes  to  have  fulficicnt  freedom  and  undcr- 
flanding  for  that  purpofe,  may  bind  themfelves  in  bonds 
and  obligations.  5  Co.  119:  4  Co.  124:  1  Rol.  Air.  340.  ■ 

But  if  a  perfon  is  illegally  retrained  of  bis  liberty,  by 
being  confined  in  a  common  gaol  or  elfewhcre,  and,  du- 
ring fuch  reilraint,  enters  into  a  bond  to  the  perfon  who 
caufcj  the  rcllraint,  the  fame  may  be  avoided  for  durefs 
of  imprifonment  Co.  Lit.  253:  2  li.fi.  482.  iid.  tit. 
Durefs. 

So  in  refpe&  of  that  power  and  authority  which  a  huf- 
band  has  over  his  wife,  the  bond  of  a  feme  covert  is  ipfo 
faflo  void,  and  fhall  neither  bind  her  nor  her  hulband. 
See  tit.  Baron  and  Fcmt. 

So  though  an  infant  fhall  be  liable  for  his  necelTaries, 
fuch  as  meat,  drink,  cloaths,  phyfic,  fchcoling,  &c.  yet 
if  he  bind  himfelf  in  an  obligation,  with  a  penalty  for 
payment  of  any  of  thofc,  the  obligation  is  void.  Docl. 
and  Stud.  1 13:  Co.  Lit.  172:  Qo.  Jac.  494,  560: 
1  Sid.  112;  1  SalJt.  279  :  ft*.  Eltz.  920.  See  tit.  Infants. 


Alfo  though  a  perfon  mn  compos  menus  fhall  not  be  al- 
lowed to  a\oid  his  bond,  by  reafon  of  mfanity  and  de- 
traction, yet  nuy  a  privy  in  blood,  as  die  heir,  and 
privies  in  rcprefentation,  as  the  executor  and  admir.i- 
ilrator,  avoid  fuch  bonds:  alfo  if  a  Jnnaiick  after  ofhee 
found,  enters  into  a  bend,  it  is  merely  void.  4  Co.  124, 
Br -verify*  i  c.-fe.  But  fee  2  Stra.  1  104,  that  lunacy  may  be 
given  in  evidence  on  the  general  iilue.  Sec  tit.  /.    -  <. 

But  if  an  infant,  feme  covert,  Esfe.  who  are  difabicd 
by  law  to  contract,  and  to  bind  themfelves  in  bond:;, 
enter,  together  with  a  firangcr,  who  is  under  none  of 
thefe  dilabilitics,  into  an  obligation,  it  mail  bind  the 
Granger,  though  it  be  void  as  to  the  infant,  i$c.  1  Rol. 
Rt/>.  41. 

If  a  lervant  makes  a  bill  in  form,  M.moranduvt,  that 
I  have  received  of  A.  B.  to  the  ufe  of  my  mailer  C.  D. 
the  fum  of  40/.  to  be  paid  at  Miflarlnis  following," 
and  thereto  fet  his  feal,  this  is  a  good  obligation  to  bind 
himfelf ;  for  though,  in  the  beginning  of  the  deed,  the 
re  ceipt  ii  laid  to  be  to  the  ufe  of  his  mailer,  yet  the  re- 
payment is  general,  and  mull  nccelTarily  bind  him  who 
fealed  ;  and  the  rather,  becaufe  01  her  wife  the  obligee 
would  lofe  his  debt,  he  having  no  remedy  againil  the 
mailer.  Teltf.  137,  Talbot  x.  Godbolt. 

Infants,  idcots,  as  alfo  feme  cogens  may  be  obligees  ; 
and  here  the  hufband  is  luppofed  to  alien t,  being  for 
his  advantage  ;  but  if  he  dilrgrees,  the  obligation  hath 
loll  its  force  ;  fo  that  after  the  obligor  may  plead  non  efl 
fr.tlusn ;  but  if  he  neither  agrees  nor  cifagrccs,  the  bond 
is  good,  for  his  conduct  fhall  be  elieemcd  a  tacit  cor.fent, 
fmcc  it  is  to  his  advantage.  5  Co.  1 19  b :  Co.  Lit.  3 
See  tit.  Bar  an  and  Feme. 

An  alien  may  be  an  obligee,  for  fince  he  h  allowed  to 
trade  and  traffick  with  us,  it  is  but  rcafonable  to  give 
him  ;ill  that  fecurity  which  is  ncceiiary  in  his  contract?, 
and  w  hich  will  the  better  enable  him  to  carry  on  his  com- 
merce and  dealings  amongd  us.  Co.  Lit.  129  4:  Moor 
43 1  s  G  9.  Eliz.  1 42,  6S3  :  Cro.  Car.  9 :  1  Salk.  46 :  7  Mod. 
1  5  :  See  tit.  Alien. 

Sole  Corporations,  fuch  as  bifhops,  prebends,  parfonj, 
vicars,  tic.  cannot  be  obligees,  and  therefore  a  bond 
made  to  any  of  thefe,  fhall  enure  to  than  in  their  natural 
capacities ;  for  no  fole  body  politick  can  take  a  chattel 
in  fucccflion,  unlefs  it  be  by  cullom  ;  but  a  corporation 
aggregate  may  take  any  chattel,  as  bonds,  leafes,  Erfffi 
in  its  political  capacity,  which  (hall  go  in  fucccflion,  be- 
caufe it  is  always  in  being.  C<e.  Eliz.  464  :  Djer  48  ax 
Co.  Lit.  t)a.  46  a  :  Hob.  64 :  l  Rd.  Abr.  515. 

If  a  drunken  man  gives  his  bond  it  binds  him  ;  and  a 
bond  without  coniideration  is  obligatory,  and  no  relief 
lht)l  be  had  .igainft  it,  for  it  is  voluntary,  and  as  a  gift. 
Jtnk.Cent.  109.  But  fee  Cole  v.  Robins,  fill.  2  Ann.  per 
Hoh,  referred  to  in  Bull.  N.  P.  172,  that  on  the  general 
iflue,  defendant  may  give  in  evidence  that  they  made 
him  fign  the  bond  when  he  was  fo  drunk  he  knew  not 
wnat  he  did.  A  perfon  enters  voluntarily  into  a  bond, 
though  there  was  not  any  confjderation  for  it,  if  there  be 
no  fraud  ufed  in  obtaining  the  lame,  the  bend  fhall  not 
be  relieved  againil  in  equity  :  but  a  voluntary  bond  may 
not  be  paid  in  a  courfe  of  administration,  fo  as  to  take 
place  of  real  debts,  even  by  fimple  contrail  ;  yet  it  lhall 
be  paid  before  legacies,  l  Cb.n.  Caf.  157.  An  heir  is 
not  bound,  unlefs  he  be  named  cxprefsly  in  the  /a/,./; 
though  the  executors  and  adminflrators  are.  Dy.  13. 


BOND  III. 


13  O  N  D  IV. 


It  is  clearly  agreed  th it  two  or  more  may  bind  them- 
(lives  jointly  in  an  obligation,  or  ihey  may  bind  them- 
f-Uvs  joinrlv  and  ft*  vera!  I  v  ;  in  which  hit  cafe,  (he 
obligee  m.iy  fucthcm  jointly,  or  he  may  fuc  ar.y  one  of 
them  at  his  election  ;  but  it  they  are  jointly  and  not  fe- 
verally  bound,  the  ob'igee  nuill  fue  them  jointly  ;  alfh, 
in  inch  cafe,  if  one  of  them  dies,  nil  executor  is  totally 
difi harged,  and  the  furvivor  and  furvivors  only  charge- 
able. 2  Rol.  Abr.  148:  D\r>  19,  310:  5  Co.  19  :  OA. 

85.  pi.  42:   I  Salk.  393:  Cmib.  6l  :   1  LutVi.  696. 

If  three  enter  into  an  obligation,  nnd  bind  thcmfelves 
in  the  words  following,  Obligmttut  nos  &  unumyue  mfirum 
per  ft  pro  toto  &/  /*  Jolido,  thefc  make  the  obligation  joint 
and  fevcral.  D.  r  19  b.  pi.  1  14.. 

III.  h  is  faid,  that  there  arc  only  three  things  eficntially 
neceffary  to  the  making  a  good  obligation,  -viz..  wituft 
in  paper  or  parchment,  Jidumg  and  dtlhery  ;  but  it  hath 
been  adjudged  not  to  be  neccflary,  that  the  obligor  ihouid 
figu  or  fubicribe  his  name  ;  and  that  therefore  if  in  the 
obligation  the  obligor  be  named  En'iti,  and  he  figns  his 
name  £»/a.\;«,  that  this  variation  is  not  material ;  becaufe 
fubferibing  is  no  effeutiul  part  of  the  deed,  fealta*  being 
iu.'hdcnt.  2  Co.  5  a:  Godot  d\  cafe.  A  *>  21,  85  :  Mp*r  z$i 
Stile  97  :  2  i>«!k.  462  :  5  Mod.  28 1. 

And  though  the  ftal  be  neceffary,  and  the  ufual  way 
of  declaring  on  a  bond  is,  that  the  defendant  by  his  bond 
or  writing  obligatory  fealed  with  his  feal,  acknowledged, 
tiitt,  yet  if  the  word  fealed  bo  wanting,  it  is  cuicd  by  ver- 
dict and  pleading  oxer,  for  all  neccii'ary  circumlianccs 
mall  be  intended  ;  and  if  it  were  not  fealed,  it  could  not 
be  his  deed  or  obligation.  Djsr  19  a:  Go.  Eliz.  571, 
737  :  Go.  Jac.  420  :  2  Co.  5  :    I  Vtnt.  70  :  3  Lev.  34S  : 

1  Sa/i,  141:  6  Mo  J.  306. 

Alfo  though  fealing  and  delivery  be  eflentia!  in  an  ob- 
ligation, yet  there  is  no  occafion  in  the  bond  to  men- 
tion that  it  was  fealed  and  delivered;  becaufc  as  Lord 
Coke  fays,  thefc  are  things  which  are  done  afterwards. 

2  Co.  5  a. 

The  name  of  the  obligor  fubfaibed,  'tis  faid,  is  fuf- 
ficient,  though  there  is  a  blank  for  his  chriltian  name 
in  the  bir.d.  Cyo.  Jac.26x  :  Vide  Cro.  Jai.  558  :  1  MtJ.  I 
107.  In  thefe  cafes,  though  there  be  a  verdict,  there 
ihall  not  be  judgment.  Whctc  an  obligor's  name  is 
omitted  to  be  infer  ted  in  the  b  w4,  and  yet  he  figns  and 
fcals  it;  the  court  of  Cbancny  may  make  good  fuch  an 
accident  ;  and  in  cafe  a  per  ton  takes  away  a  bond  fraudu- 
lently,  and  cancels  it,  the  obligee  fhall  have  as  much 
benefit  thereby,  as  if  not  cancelled.  3  Chan,  Rep.  99, 
184. 

An  obligation  is  good  though  it  wants  a  date,  or  hath 
a  falfe  or  impoflible  date  ;  for  the  date,  as  hath  been  ob- 
ferved,  is  not  of  the  fubftancc  of  the  deed  ;  but  herein 
we  mull  take  notice,  that  the  day  of  the  delivery  of  a 
deed  or  obligation  is  the  day  of  the  date,  though  there 
is  no  day  let  forth.  2  Cj.  5,  Genu's  cafe:  Soy  it, 
85,  86  :  Hob.  249:  Stik  97  :  Go.  'Jac.  136,  264  :  2'eL. 
193  :  1  Sa!k.  76. 

If  a  man  declare  on  a  bond,  bearing  date  futh  a  day, 
but  docs  not  fay  when  delivered,  this  U  good  :  for  every 
deed  is  fuppefed  to  be  delivered  and  rn^dc  00  the  day  it 
bears  date  ;  and  if  the  plaintiff  declare  on  a  date,  he 
cannot  afterwards  reply,  that  it  was  firit  delivered,  at 
another  day,  for  this  would  be  a  departure.  6/v.  EU%. 

Vol.  1. 


773:   2  Lev,  3  t3  :    l  Sail.  141;  Vide  t  W.  104  : 

1  Lev.  196. 

A  plaintiff  may  fogged  a  date  in  a  bond,  where  there 
is  none,  or  it  is  impoilib.'c,  Je.  where  the  parties  and 
fum  arc  fuffieiently  expreiTed.  5  Mod.  2S2.  A  bind  dated 
on  the  fame  day  on  which  a  relcafe  is  made  of  all  things 
up  to  the  day  of  the  date,  is  not  thereby  difcharged. 

2  Rol.  Rep.  255. 

If  the  bond  was  delivered  before  the  date,  on  ifluc,  turn 
joined  on  fuch  ft  deed,  the  jury  are  not  chop- 
ped to  find  the  truth,  viz.  that  it  was  delivered  befoie 
the  date,  and  it  is  a  good  deed  from  the  delivery.  2  Co, 
4,6:  3  332. 

A  perfon  fhall  not  be  charged  by  a  bond,  though  fignedt 
and  fealed,  without  delivery,  or  words,  or  other  thing, 
amounting  to  a  delivery.  1  Leon.  140:  But  a  bond  or 
deed  may  be  delivered  by  words,  without  any  act  of  de- 
livery ;  as  where  rhe  obligor  lays  to  the  obligee,  go  and 
take  the  faid  writing,  or  take  it  as  my  deed,  t^r.  So* 
an  actual  delivery,  without  fpeaking  any  word,  is  fuf- 
hcient  :  otherwife,  a  man  that  is  mute  could  not  de- 
liver a  deed.  L:7.  36  <i:  Go.  EJ:z.  '6}$:  Leon.  195: 
Go.  Eliz.  122. 

Interlineation  in  a  bond  in  a  place  not  material,  will 
not  make  the  bond  void  ;  but  if  it  be  altered  in  a  par* 
material,  it  fhall  be  void.  1  l\T  If.  Abr.  391.  And  a 
bond  may  be  void  by  rafurc,  As  where  the  date, 

is  rafed  after  delivery;  which  goes  through  the 
whole.  5  Rep.  23.  If  the  words  in  a  bond  at  the  end  of 
the  condition,  That  then  this  obligation  to  be  ruV,  are 
omitted,  the  condition  will  be  void  ;  but  not  the  obli- 
gation. 

IV.  The  condition  of  a  bond  was,  that  A.  L.  fliouIJ 
pay  fuch  a  fum  upon  the  25th  of  December,  or  appear  in 
HiUry  term  after,  in  the  court  of  B.  R.  Me  died  afar 
the  25  th  of  December,  aad  before  Hilary  term,  and  had  not 
paid  any  thing  :  in  this  cafe  the  condition  was  not  broken 
for  non-payment,  and  the  other  part  is  become  impoliibie 
by  the  act  of  God.  i  Med.  Rep.  265.  And  when  a  con- 
dition is  doubtful,  it  is  always  taken  mod  favourably  for 
the  obligor,  and  againlt  the  obligee;  but  fo  as  a  reason- 
able conduction  be  made  as  near  as  can  be  according 
to  the  intention  of  the  parties.  Dyer$\. 

If  no  time  is  limited  in  a  bond  fcr  payment  of  the  mo- 
ney, it  is  due  prefently  and  payable  on  demand.  1  Brown!, 
53.  But  the  judges  have  fomctiir.es  appointed  a  conve- 
nient time  for  payment,  having  regard  10  the  diftance  of 
place,  and  the  time  wherein  the  thing  may  be  performed. 
And  if  a  condition  be  mede  impollible  in  refpeel  to  time, 
as  to  make  payment  of  mooey  on  the  30th  of  February, 
(*fc,  it  fhall  bt  paid  prefently;  Jont,  140.  See  1  L:w 
IOI. 

A  bond  made  to  enfeoff  two  perfons ;  if  one  dies  before 
the  time  is  pall,  wherein  it  Ihouid  be  done,  the  obligor 
mult  enfeoff  the  furvivor  of  them,  or  the  condition  will 
be  broken  ;  and  if  it  be  that  B.  and  others  lhall  enjoy 
land,  and  the  obligor  and  B.  the  obligee  do  difturb  the 
rcll  ;  by  this  the  condition  is  broken.  4  Hen.  7.  1  :  Co. 
Lit.  384.  Where  one  is  bound  to  do  an  act  to  the  obligee 
himfeif,  the  doing  it  to  a  ltranger  by  appointment  of  the 
obligee,  will  not  be  a  performance  of  the  condition. 
2  JJul/t.  149.  liut  in  fuch  cafe  equity  would  relieve,  and 
probably  a  judge,  on  fuch  aftion  coming  before  him, 
A  2  would 
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would  order  plaintiff  to  be  non-faited.  If  the  aft  be  to 
be  dune  at  a  certain  :  liar,  where  the  obligor  is  to  go,  to 
/fattr,  6srY.  and  he  is  to  Jo  the  folc  acl  without  limitation 
of  time,  he  hath  tcim,  during  lift*  to  perform  the  fame  :  if 
the  concurrence  of  the  obligor  and  obligee  is  rcqoifite,  it 
may  be  flattened  by  the  requeft  of  the  obligee.  6  R</>.  30 : 
l  R0LAI1.  43>  Where  no  place  is  mentioned  for  per- 
fn.uincc  of  a  condition,  the  obligor  is  obliged  to  find 
out  the  perfon  of  the  obligee,  if  he  be  in  England,  and  ten- 
der the  money,  othcrwhc  the  bond  will  be  forfeited  :  but 
when  a  place  is  appointed,  he  need  fcek  no  further.  Co. 
Lit.  210:  Lit.  340,  And  if,  where  no  place  is  limited 
far  payment  of  money  due  on  a  bond,  the  obligor,  at  or 
after  the  day  of  payment,  meets  with  the  obligee,  and 
tc n  !er>  him  the  money,  but  he  goes  away  to  prevent  it, 
the  ob'igor  fh.tll  be  excufed.  8  £.  4. 

The  obligor,  or  his  fcrvant,  (Jc.  may  tender  the  mo- 
ney to  fave  the  forfeiture  of  the  bond,  an  !  it  (hail  be  a 
good  performance  of  the  condition,  if  made  to  the  obli- 
gee, though  refuted  by  him;  yet  if  the  obligor  be  after- 
wards fued,  he  mult  plead  that  he  is  Hill  ready  to  pay  it, 
and  render  the  money  in  court.  Co.  Lit.  208. 

In  th-.*  performance  of  the  condition  of  an  obligation, 
the  intention  of  the  parties  is  chiefly  to  be  regarded;  and 
therefore  a  performance  in  fubft.ince  is  fufficient,  though 
it  differ  in  words  or  feme  material  circumltancc  j  as  if 
cne  bebuund  to  deliver  the  teitament  of  the  tcflator,  if  he 
plead  that  he  had  delivered  letters  teftamentary,  it  is  fuffi- 
Cient.  ffro.  Coa  lition,  I  58  :  17  £.  4,  3:  X  Rcl.  Abr.  426. 

If  the  condition  of  an  obligation  be  to  procure  a  lawful 
difchargc,  this  mull  be  by  a  teUoft,  or  fome  &Jtb*rgs 
th.it  is  pleadable,  and  not  by  MCfujtfaMtc,  which  is  but 
evidence.  1  Keb.  739. 

If  the  party,  who  is  bound  to  perform  the  condition 
difables  himfelf,  this  is  a  breach  ;  as  where  the  condition 
it,  that  the  feoffee  fhall  reinfrotT,  or  make  a  gift  in  tail, 
WV.  to  the  feoffor,  and  the  feoffee,  before  he  performs  it, 
make  feoffment  or  gift  in  tail,  or  lcafe  for  life  or  years 
in  fn afenti  qx futuro  to  another  pcrfon,  or  marry  or  grant 
a  rent  charge,  or  be  bound  in  a  ftatute,  or  recognifancc, 
or  become  profellVd  ;  in  all  thofe  cales  the  condition  is 
broKrn  ;  for  the  feofiee  has  cither  difabled  himfelf  to 
make  any  ellate,  or  to  make  it  in  the  fame  plight  or  free- 
dom in  which  he  received  it ;  and  being  once  difabled, 
he  is  ever  difabled,  though  his  wife  fhould  die,  or  the 
rent,  tsc.  fhould  be  dif^harged,  or  he  fhouid  be  de- 
raigned,  &t.  before  the  time  of  the  reconveyance.  Co. 
Lit.  221,  222:  Popb.  no  ;  1  Co.  25  a  :  1  Roi.  <ibr.  447: 
5  Co.  2 1  a. 

Where  the  condition  is  in  the  ccnjuncli ve\  regularly 
both  pawl  Lmil  br.  performed;  yet,  to  (upply  the  in- 
tention of  the  parties,  11  is  held,  that  if  a  conuitiun  in  the 
toijuntt'n'r  be  ns.-tpoJp.blc  to  be  performed,  it  fhalJ  be  taken 
in  the  d.tjvjtrtiw,  as  if  the  condition  be,  that  he  and  hi* 
executors  limit  do  fuch  a  thing,  this  fhall  be  taken  in  the 
di/jtetiUvft  becaofe  he  cannot  have  an  executor  in  his 
life- time;  fo  if  the  condition  be,  that  he  and  his  affigns 
ll.all  fell  certain  goou>,  this  fhall  be  taken  in  the  .//- 
jMkSvWt  bee;  ul'e  both  tannct  do  it.  t  Rtl.  Abr.  444 : 
On n  52:  I  Lew.  74:  Goufdj.yi* 

lie?  further  this  Diet,  tits.  Condition,  CvnJ. 'deration, 
Catnip,  Afuniitgc  ;  a*  to  Reflation  Bond;,  tit.  Par/on. 

A  bend  rna<!e  with  condition  not  to  give  evidence 
againli  a  Iciun,  <5c.  is  void  j  but  the  defendant  mull  plead 


the  fpcctal  matter.  2  WlJftm  341,  EsV.  Condition  of  a 
bond  to  indemnity  a  pcrfon  from  any  legal  profecutioa 
li  .-'.^ainlt  law,  and  void.  1  7.-.; zv.  607.  And  if  a  fhe- 
riff  takes  a  bond  as  a  reward  for  doing  of  a  thing,  ic  is 
void.  3  Sd!i.  75. 

V.  1.  Where  a  lrffW  fum  is  paid  before  it  is  due,  r.rd 
the  payment  is  accepted,  it  fhall  be  good  in  fa  t  is  f.i<ft  ion. 
of  a  greater  fum  ;  but  after  the  money  is  due,  then  a 
lefl'er  fum,  though  accepted,  fhall  not  be  a  fatisfattion 
for  a  greater  fum.  Thus  in  debt  upon  bond  conditioned 
to  pay  8/.  defendant  pleaded  payment  of  5/.  before  the 
d.iy  mentioned  in  the  c  imli rum,  which  the  obligee  ac- 
cepted in  fatjsfadion  of  the  bond,  and  upon  demur- 
rer this  was  adjudged  a  good  plea.  Moor  677  :  t't.t'e 
3  BJjl.  301. — Payment  after  the  day,  of  a  itfs  fum, 
is  not  good,  as  the  bond  is  foifeited,  at  common  laiv  ; 
and  there  is  not  any  ftatute  to  relieve. 

Debt  upon  bond  of  16/.  conditioned  to  pay  S/.  101. 
on  a  certain  day;  the  defendant  pleaded,  that,  before 
that  day,  be,  at  the  requclt  of  the  plaintiff,  paid  to  him 
5/.  which  he  accepted  in  fatisfa&ion  of  the  debt ;  ancl 
upon  demurrer,  the  plaintiff  had  judgment,  becaufe  the 
dclendant  had  pleaded  the  payment  of  the  5  /.  gcmrally, 
without  alledging,  that  it  was  in  fatufaclim  of  the  debt. 
It  is  true,  he  lets  forth,  that  it  was  accepted  in  fatii- 
fadion  of  the  debt,  but  it  ought  iikevvifc  to  be  paid  in 
fatisfattion.  5  Rep.  117.  Debt  upon  bond,  conditioned, 
that  in  confideration  the  plaintirt  had  paid  12/.  to  the 
defendant;  be  became  bound  to  pay  the  plaintiff  12/. 
if  he  lived  one  month  after  the  date  of  that  bond ;  and 
if  not  paid  at  that  time,  then  to  pay  him  14/.  if  he 
lived  Ax  months  after  the  date  of  the  bond  ;  the  defend, 
ant  pleaded,  that  afttr  the  lix  months  he  paid  the  plain- 
tiff 8  A  and  then  gave  him  another  bond  in  the  penalty 
of  20/.  conditioned  to  pay  him  10/.  on  a  certain  day, 
in  full  fatisfafiion  of  the  other  bond,  and  that  the 
plaintiff  did  accordingly  accept  the  faid  bond;  upon  a 
demurrer  to  this  plea  it  was  held  i!l ;  lor  admitting  that 
one  bond  might  be  given  in  fitisfaction  of  another,  )ct 
it  cannot  be  after  the  other  is  forfeited,  as  it  was  in  this 
cafe  ;  becaufe  after  the  forfeiture,  the  penalty  is  vclted 
in  the  obligee,  and  a  lefs  fum  cannot  be  a  fatiifaction 
for  a  greater,  l  Lut.  464. 

It  hath  been  adjudged,  that  the  aceptance  of  one 
bond  cannot  be  pleaded  in  fatisfaction  ol  another  bond. 
Cro.  Cm.  85  :  Moore  872  :  Cro.  Elite.  71O,  7^7  :  2  Cro, 
579.  Thus  in  debt  on  a  bond  ot  .00/.  conditioned  lor 
the  payment  of  52/.  10/.  on  a  ten  aim  day,  the  ueltnd- 
ant  pleaded  ili.it  a:  :b  d:y,  Sc.  he  and  his  Ion  gave  a 
new  bend  of  ico/.  conoitiooed  for  the  payment  ot  52  /. 
I  Or.  at  anotber  aay  then  to  come,  which  the  plain  nfF 
accepted  in  latisfaciion  of  the  old  bona  ;  ami  upon  de- 
muner  it  was  adjuiiged  for  the  plaintiff,  becaule  the 
acceptance  of  a  new  bond  to  pay  money  at  another  oav, 
could  not  be  a  prelent  fatistaCtion  tor  the  money  due  OB 
the  day  when  it  was  to  be  p.»id  on  the  old  bono.  hob.  08. 
But  it  is  othciwue  where  the  fecona  bono  «s  not  g  \en 
hy  the  obligor  ;  as  in  debt  upvn  bunu  againii  mc  de- 
fendant as  heir,  6f<e.  he  pleaued  that  his  anceltor,  the 
obligor,  uied  inteHae  and  that  Wt  a-,  adminiiu-red,  who 
gave  the  plaintiff  toother  bono  in  la. inaction  ot  me 
former  :  there  was  a  veiuict  lor  .he  oetendant :  ana  it 
bcin moved  in  axxeit  ot  juogmcn;,  thti  diiunciiun  wa* 
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made;  t'm  if  the  obligor,  who  gave  the  fivd  bonJ,  had 
likewife  given  the  fecond,  it  would  not  have  difcharged 
the  fifft;  but  ia  this  cafe  the  fecond  bond  was  not  given 
by  him  who  gave  the  firft,  but  by  his  administrator, 
which  hid  mended  the  fecurity,  becaufe  he  may  be 
chargeable  d  b>  ::■  ;■>  tftih  ;  and  for  that  rcafon  the  fecond 
bond  was  held  to  be  a  difchargcof  the  full,  i  Mi.  2:5. 

V.  2.  A  bond  01  which  neither  principal  nor  intercft 
has  been  demanded  for  20  years,  will  be  prefumcd  in 
ecjtUty  to  be  fatisfird,  and  be  decreed  to  be  cancelled  ; 
and  a  perpetual  injunction  granted  to  llay  proceedings 
thereon.  1  Cb.  Ry.  79:  l':n  b.Rrp.  78:  Sec  A Ud.  Ca. 
22. — But  fatUfaction  may  be  prcfumed  within  a  lefs 
period,  if  any  evidence  be  given  in  aid  of  the  preemp- 
tion ;  as  if  an  account  between  the  parties  has  been  fet- 
tled in  the  intc mediate  time,  without  any  notice  having 
been  taken  of  fuch  a  demand. — Yet  length  of  time  is 
no  /i£«/bar,  it  is  only  a  ground  for  the  jury  to  prcfumc 
Citisfaction.  I  Tet  m  Rep.  270. 

If  fcveral  obligors  arc  bound  jointly  and  fevcrally,  and 
the  oldigcc  make  one  of  them  his  executor,  it  is  a  re- 
leafc  of  the  debt,  and  the  executor  cannot  fue  the  other 
obligor.  8  Co.  136:  1  Sulk.  300.  And  vide  1  Ji>n.  345. 
But  though  it  be  a  rcleafc  in  law,  in  regard  it  is  the 
proper  aft  of  the  obligee,  yet  the  debt  by  this  is  not  ab- 
lolutcl/ difcharged,  but  it  remains  ajjits  in  his  hands,  to 
pay  both  debts  and  legacies.  Go.  Car.  373:  2'Ai:  160. 
See  tit.  ExiCtttoi .  IV*.  8. 

Jf  a  feme  lole  obligee  take  one  of  the  obligors  to  huf- 
band,  this  is  faid  to  be  a  relcafc  in  law  of  the  debt,  being 
her  own  act.  S  G>.  136  a  :  March  128. 

Jf  one  obligor  makes  the  executor  of  the  obligee  his 
executor,  and  leaves  aifcts,  the  debt  is  deemed  fatisficd, 
for  he  has  power,  by  W3y  of  retainer,  to  fatisfy  the 
debt ;  and  neither  he  nor  the  adminillrator  de  bonis  m», 
&c.  of  the  obligee  can  ever  fue  the  furviving  obligor. 
Hob.  ic. 

But  if  two  are  bound  jointly  and  fcverally  to  A.  and 
the  executor  of  one  of  them  makes  the  obligee  his  execu- 
tor, yet  the  obligee  may  fue  the  other  obligor,  2  Lev.  7,3. 
Sec  tit.  Rxtxutof,  IV.  8. 

If  two  arc  jointly  and  fcverally  bound  in  an  obliga- 
tion, and  the  obligee  releafe  to  one  of  them,  both  are 
difcharged.  Co,  Ut.  232  a. 

Three  were  bound  jointly  and  fcverally  in  an  obliga- 
tion, and  r.n  action  was  brought  againltoneof  them,  w  ho 
pleaded,  that  the  feal  of  one  of  the  others  was  torn  off, 
and  the  obligation  cancelled,  and  therefore  void  againft 
ail.  Upon  ticmuru,  it  was  adjudged,  that  the  obligation, 
by  the  tearing  off  the  fcal  of  one  of  the  obligors,  became 
void  againli  a!J,  notwiri.Jlanding  the  obligors  wtre  fc- 
verally bound.  2  Lev.  220  :  2  S£*to.  289.  SrJ  qn. 

If  the  condition  of  a  bond  be,  that  a  clerk  Hull  faith- 
fully fervc,  and  account  for  all  money,  :..  to  ;hc  ob- 
ligee and  his  executors  ;  this  does  not  make  the  obligor 
liable  for  money  received  by  the  cleric  in  the  icrvice  of 
the  executors  of  the  obligee,  who  continue  the  buGnefs, 
and  retain  the  clerk  in  the  fame  employ  ment,  with  the 
addition  of  ether  buf.ncfs,  and  an  incieale  of  falary. 
1  lorn  Rep.  287. — But  fuch  a  bond  is  not  difcharged 
by  the  obligees'  taking  another  partner  into  their  houfc, 
it  is  only  a  fecurity  to  tne  houfc  of  the  obligees,  lb.  291.0. 


Vf.  In  a  bond  where  fcveral  are  bound  fc.  :ra".  the 
obligee  is  at  his  election  to  fue  all  the  obligors  together, 
or  all  of  them  3part,  and  have  fevcra!  judgment:  and  ere 
cutions ;  but  he  fhall  have  faiisfacYion  but  once,  for  ij  1 
be  of  one  only,  that  fhall  difchargc  the  reft.  Dytr  19. 
3 10.  Where  two  or  more  are  bound  in  a  joint  bond,  and 
only  one  is  fucd,  he  mull  plead  in  abatement,  that  two 
more  fcalcd  the  b'.v.d,  13c.  and  aver  that  they  are  living, 
and  fo  pra\  judgment  de  bd/a,  kuA\  And  not  demur  to 
the  declaration.  Sid.  ,\io. 

If  afliun  be  brought  upon  a  lend  againft  two  joint  and 
feveral  obligors  jointly,  and  both  arc  taken  by  eapia., 
here  the  death  or  efcape  of  one,  thai  1  no:  rclealc  the 
other;  but  the  fame  kind  of  execution  mull  be  taken 
forth  again  ft  them :  it  is  other  wife  when  they  arc  fued 
fcverally.  ILb.  59. 

Alf'o,  if  two  or  more  be  jointly  bound,  though  regu- 
larly one  of  them  alone  cannot  be  fued,  yet  if  procels  be 
taken  out  againft  all,  and  one  cf  them  only  appears,  but 
the  others  Hand  out  to  an  outlawry,  he  who  appeared 
fhall  be  charged  with  the  whole  debt.  9  Cv.  11$, 

If  a  //#/.v/  is  made  tp  three,  to  pay  mom-y  to  o  ur  of  them, 
they  mult  all  join  in  the  action,  becaufe  they  ue  but  as 
one  obligee.  Ttlv.  177. 

So  if  an  obligation  be  made  to  three,  and  two  bring- 
their  action,  they  ought  to  fhew  the  third  is  dead.  1  Sid. 
238,  420 :  1  f'ent.  34. 

Though  there  be  fcveral  obligees,  yet  a  perfon  cannot 
be  bound  to  fcveral  pcrfons  fcverally  ;  and  therefore  «n 
obligation  of  200/.  to  two,  to  pay  the  one  100/.  to  the 
one,  and  the  other  to  the  other,  is  a  void  condition. 
Dyr  350     />/.  20  :  Htb.  172  :  2  BjrtmmL  207  :  }'t!v.  1 7 7. 

If  A.  bind  himfclf  in  a  fum  to  B.  to  pay  to  C.  who  is 
a  llranger,  a  payment  to  C.  is  a  payment  ro  B.  and  in 
an  action  upon  it,  the  count  muft  be  upon  a  bond  pay- 
able to  B.  1  Sid.  295  :  2  Krb.  81. 

In  debt  the  declaration  was,  that  the  defendant  be- 
came bound  in  a  bound  of——,  for  the  payment  of  

to  him,  his  attorney  or  afligns,  and  on  oyer  of  the  bond 
it  appeared,  that  it  was  to  pay  to  the  plajnti&'l  at- 
torney or  afligns,  without  mention  of  himlelf;  and  on 
demurrer  for  this  variance  'twas  faid  that  the  declaration 
mult  not  be  according  to  the  letter  of  the  obligation, 
but  according  to  the  operation  of  the  law  thereupon. 
6  Mod.  228,  Robert  V.  Ha>na°t. 

So  if  A.  makes  a  bond  to  B.  to  pay  to  fuch  perfon  as 
he  lhall  appoint ;  if  B.  does  appoint  one,  payment  to 
him  is  a  payment  10  B.  and  if  B.  appoint  none,  it  (frtolJ 
be  paid  to  B.  himfelf.  6  Mod.  228. 

if  by  his  bill  obligatory,  acknowledges  bimfcif  ro 
be  indebted  to  B.  in  the  fum  of  jo  A  to  be  paid  at  .1  da) 
to  come,  and  binds  himfelf  and  his  heirs  in  the  fame  bill 
in  20/.  but  does  not  mention  to  whom  he  is  bound,  yec 
the  obligation  is  good,  and  he  Hull  be  intended  to  be 
bound  to  B.  to  whum  he  acknowledged  before  the  10/.  to 
be  due.  2  Rtl.  Abr.  148.  Fronktin  v.  Turner. 

If  an  infant  feal  a  bond,  and  be  fucd  thereon,  he 
is  not  to  plead  hoh  cjlfadu.H,  but  muft  avoid  the  bond  by 
fpecial  pleading  ;  for  this  bond  is  only  voidable,  and  not 
in  itfelf  void.  5  Rep,  1 19.  ttut  if  a  bond  be  made  bv  a 
feme  covert,  (he  may  plead  her  coverture,  and  conclude 
tton  eji fartum,  Eft.  her  bond  being  void,  to  Re/,  it;. 

A  a  2  Or 


BOND. 


BOOKS. 


Or  plead  non  r/f  fa&am,  and  f  ive  coverture  in  evidence. 
If  a  bond  depends  upon  ibme  other  deed,  and  the  deed 
becomes  void,  the  bond  is  a! Co  void. 

As  to  t'>c  pleading  of  performance,  the  defendant  mull 
fet  forth  in  what  manner  he  hath  performed  it.  Thus 
In  debt  on  a  bond,  with  condition  for  performance  of 
fevcr*l  things,  the  defendant  pleads  that  the  condition  of 
the  faid  deed  was  never  broken  b/  him,  and  held  an  ill 
plea :  becaufe,  for  faring  the  bond,  it  is  ncccflary  for 
the  defendant  to  fhew  how  he  hath  performed  the  condi- 
tion ;  and  this  fort  of  pleaaing  was  never  admitted.  2  Vtnt. 
156. 

So  if  he  had  pleaded  that  he  performed  every  thing, 
it  had  been  ill;  for  the  particulars  being  expreffed  in  the 
condition,  he  ought  to  plead  to  each  particularly;  but 
if  the  condition  were  for  performance  of  covenant;  in  an 
indenture,  performance  were  generally  a  good  plea.  1  Lrv. 
302.  I  his  mud  be  undeiitood  where  the  covenants  are 
let  forth  and  appear  to  be  all  in  the  affirmative.  For  if 
feme  are  in  the  affirmative,  fome  in  the  negative,  or  any 
in  the  disir.nfiive,  the  defendant  mould  plead  fpecialiy. 

In  debt  on  an  obligation  for  payment  of  money, 
the  defendant  pleads,  that  at  the  time  and  place,  he  was 
ready  to  pay  the  money,  but  that  no-body  was  there  to 
leccive  it  ;  and  held  ill  on  a  general  demurrer,  for  vrint 
of  dating  a  tender,  for  the  tender  only  is  traverfable. 
3  Lrv.  104. 

In  debt  on  a  bond  with  condition,  the  defendant  pleads 
a  collateral  plea,  which  is  inefficient ;  the  plaintiff  de- 
murs, and  hath  judgment,  without  afligning  a  breach  ; 
for  the  defendant,  by  pleading  a  defective  plea,  by  which 
ho  would  excufe  his  non- performance  of  the  condition, 
faves  the  plaintiff  the  trouble  of  aligning  a  breach,  and 
gives  him  advantage  of  putting  himfelf  on  the  judgment 
of  the  court  whether  the  plea  be  good  or  not ;  but  if  the 
plaintiff  had  admitted  the  plea,  and  made  a  replication 
which  lr.cwcd  no  caufe  of  actton,  it  had  been  ocherwifc; 
but  if  the  replica* ion  were  idle,  and  the  defendant  de- 
murred, yet  the  plaintiff  mould  have  judgment,  without 
affignirg  a  breach.  1  Lev.  ce,  84:  3  Lex:  17,  24.  This 
muft  mean,  if  the  plea  was  bad  in  fublbncc. 

And  in  all  cafes  of  debt  on  an  obligation  with  condi- 
tion, (that  of  a  bond  to  perform  an  award  only  c.\<  epc- 
ed,)  if  the  defendants  plead  a  fpctial  nutter,  that  admits 
and  excufts  a  non -performance,  the  plaintiff  need  only 
anfwer,  and  falfify  ihc  f/ntal  matter  alleged ;  for  he  that 
excufes  a  non  performance  admits  it,  and  the  plaintiff 
need  not  (hew  that  which  the  defendant  h..th  fuppofed 
and  admitted.  Salk.  138. 

But  if  the  defendant  pleads  a  performance  of  the  con- 
dition, though  it  be  not  well  pleaded,  the  plaintiff  in 
his  replication  mufl  (hew  a  breach  ;  for  then  he  has  no 
caufe  of  aftion,  unlefs  he  fhew  it ;  and  this  difference 
will  give  the  true  reafon,  rjid  reconcile  the  following 
cafes.  1  Salk.  138:  1  Lei.  55,  84,  226:  1  Saund.  102, 
159,31;:  1  Lev.  17,  24:  l  Pent.  114:  Cro.  El:z.  320 : 

Tfh.  78. 

But  by  St.it.  4  An.  e.  16,  If  an  action  of  debt  be 
brought  on  finglc  bill,  or  judgment,  after  money  paid, 
fuch  payment  may  be  pleaded  in  bar.  So  of  a  bond  with 
a  condition,  upon  payment  of  principal  and  intereA  due 
by  the  condition,  though  fuch  payment  was  not  rtrittly  1 
made  according  10  the  condition,  yet  it  may  be  pleaded 
in.  bar. 


T>y  Stat.  8  &  9  Wm*  3.  c.  II.  $  8,   In  aftions  on 

bonds  for  performance  of  covenants,  the  plaintiff  may 
allign  as  many  breaches  M  he  plcafcs,  and  the  jury  may 
affefs  damages.  The  defendant  paying  the  damages, 
execution  may  be  ftaid  ;  but  the  judgment  to  remain  to 
anfwer  any  future  breach,  and  plaintiff  may  then  have 
J'ci.  ft:,  -g.iinll  the  defendant  ;  and  fo  totiet  quo  tics. 

In  debt  on  a  bond,  the  defendant  may  have  fevera! 
pleas  in  bar;  as  if  the  plaintiff  fue  as  executor,  the  de- 
fendant may  plead  the  releafeof  the  telLtor  for  part,  and 
for  the  refidue  the  relcafe  of  the  plaintiff,  fo  he  may 

i  plead  payment  as  to  part,  and  as  to  the  rcll  an  acquittance. 

1  1  Suli.  180. 

I  Cut  a  defendant  in  an  aclion  on  a  bond  cannot  plead 
I  non  tftfaftiv,  and  a  render  as  to  part.  5  'Eon  Hep.  97. 

In  debt  on  an  obligation  the  defendant  cannot  plead 
J  ml  Jciet,  but  mull  deny  the  deed  by  pleading  ma  tjl 
I  fartum  ;  for  the  feal  of  the  party  continuing,  it  mud  be 
diffolved  ea  ilgamint  quo  ligatur.  Hard.  332  :  Hob.  2 18. 

In  bonJi  to  fave  harmlcfi,  the  defendant  being  prole- 
cuted,  is  to  plead  ucn  datnnijiiatus,  &e. 

The  rtealing  of  any  bond  or  bill,  &c  for  money,  being 
the  property  of  any  one,  made  felony,  as  if  offender*  had 
taken  other  goods  of  like  value.  Stat.  2  Go.  z.c.  ki. 
See  title  Fd*ny. 

BONDAGE,  Is  flavery ;  and  bondmen  t  in  Dove/day, 
•  are  called ji-,-. ;',  but  rendered  different  from  vdlam. — Et 
dt  to:o  tenement 0,  quod  de  :/fo  tmtt  in  bondagio  in  foia  dt 
Nortone  cum  pert  in.  Mm.  Aug  I.  1.  par.fel.  609.  See  Nit- 
t:vu\ 

BOND-TENANTS,  t%4t%,  and  tuflomnry.te- 
I  nants,  are  fometimcs  fo  called.  Calthape  ou  Copyboldi  51, 
1  54.  See  title  CcpyboU  Tenures. 

BONIS  NON  AMOVENDIS.  A  writ  directed  to  the 
fheriffs  of  Ltmdvt,  &c.  where  a  writ  of  error  is  brought ; 
to  charge  them  that  the  perfon  againfl  whom  judgment 
is  obtained  be  not  fufTercd  to  remove  his  goods,  till  the 
error  is  tried  and  determined.  Reg.  Orig.  15  1. 

BOOKS,  By  Stat.  25  Hen.  8.  c.  15,  No  perfon  mall 
buy  any  printed  books  brought  from  beyond  fca  to  fell  the 
fame  again,  and  no  one  (hail  buy  books  by  retail  brouglf 
from  beyond  lea  by  any  flranger.  Likewife  the  prices 
of  books,  execflively  increafed,  lhall  be  qualified  by  the 
king's  great  officers. 

B>  S- 7  An.  c.  14.  fdi.  10,  If  any  book  mail  be 
taken,  or  otherwife  loft  out  of  any  parochial  library,  any 
jullice  may  grant  his  warrant  to  fearch  for  i;  ;  and  if  U 
lhall  be  found,  it  ihaJI,  by  order  of  fuch  juilice,  b:  rc- 
ftored  to  the  library. 

By  Stat.  12  Get.  2.  c .  36,  No  perfon  fhall  import  or  fell 
books  firft  written  and  printed  in  this  kingdom,  and  re- 
printed abroad,  under  the  p:nalty  of  5/.  and  double  the 
value  of  every  book  fo  imported  or  fold. 

The  fole  right  of  priming  books,  bequeathed  to  the 
two  Univerfitics  of  England,  the  four  Univerfuics  of  Scot- 
land,  and  the  Colleges  of  Eton,  IVeftm-nflcr,  and  Win* 
cbejltr  is  fecured  to  them,  by  Stat.  15  Geo.  3.  e.  <  * . 

From  the  feventh  to  the  eleventh  century,  books  were 
very  fcarce.  To  that  was  chiefly  owing  the  bniveria]  ig- 
norance which  prevailed,  during  that  period.  AfteJr  the 
Saracens  conquered  Egypt  in  the  fsveiuh  century,  the 
communication  with  that  country  (as  to  Europe,  &c.) 
was  almoft  entirely  broken  off,  and  ihcfapnu  no  longer 


BOOK. 


BOR 


in  ufe.  So  that  paper  was  ufed,  and  as  the  price  of  that 
was  high,  bojblcj  became  extremely  rare,  and  of  great 
value.  Vide  RdvtjWi  Btftty  of Charles  the  Fifth,  I  Tel. 
233*  *34- 

In  the  eleventh  century  the  art  of  making  paper  was 
invented,  the  number  of  manufLripts  w.is  thereby  in- 
creafed,  and  theltudy  of  the  Sciences  greatly  facilitated. 
See  further  as  to  Books,  title  Literary  Prcpeity. 

BOOK  of  RATES,  See  title  Cujloms. 

BOOKSELLERS,  And  authors  of  books,  See 
title  literary  Property. 

HOOTING,  or  BOTING  CORN,  Rent-corn,  an- 
ciently  fo  called.  The  tenants  of  the  manor  of  Hodden* 
bam  in  com.  Buck',  formerly  paid  booting -com  to  the  prior 
of  Rcchrftei >-.  Antiq.  of  Purveyance,  foL  418.  Jt  is  thought 
to  be  fo  called,  as  being  paid  by  the  tenants  by  way  of 
bote,  or  boot,  -viz.  as  a  compensation  to  the  lord  for  his 
taking  them  leafe.s  &fe. 

BORDAGIUM,  Sec  BordM?. 

BOR (3  ARIA,  A  cottage,  from  the  Sax.  bo>d,  domus. 

BORPARII,  orBORDlMANNI,  Thefc  words  often 
occur  in  Demf/Hay,  and  fome  think  they  mean  bvirs,  huf- 
bandmcn,  or  cottagers.  In  the  Domefday  inquif:tion 
they  were  diflinct  from  the  'villani ;  and  fcemed  to  be 
thofe  of  a  lefs  fervile  c  ondition,  who  bad  a  bord  or  cot- 
tage, with  a  fmall  parcel  of  land  allowed  to  them,  on 
condition  they  mould  fupply  the  lord  with  poultry  and 
cgg>,  and  other  fmall  provisions  for  his  loan/  or  enter- 
tainment. Some  derive  the  word  bordarii  from  the  old 
Gall,  beds,  the  limits  or  extreme  parts  of  any  extent ;  as 
the  fortUrt  of  a  country,  and  the  bardenrs  inhabitants  in 
thofe  parts.  Sprtm. 

BORD-iiAJ TTENY,  Sax.  W,  a  table  and  halpeny, 
or  half-penny.  tfdml\  A  fmall  toll,  by  cuflom  paid  to 
the  lord  of  the  tuwn  for  fctting  up  bomds.  tables,  booths, 
in  fairs  and  markets. 

BORDLANDS,  The  demofnes  which  lords  keep  in 
their  hands  for  the  maintenance  of  their  loard  or  table. 
Brad,  lib.  4  trafl.  3.  f.9:  Spelm. 

BORDLOLE,  or  BORDAGE.  A  fervice  required 
of  tenants  to  carry  timber  out  of  the  wocdj  of  the  lord  to 
his  houle:  or  it  is  faid  to  be  the  quantity  of  food  or  pro- 
viuon,  which  the  birdarii,  or  b.rd/r.en,  paid  for  their 
bord  lands.  The  old  Seed  had  the  term  of  buid,  and 
meetbwd  for  victuals  and  prov.fions;  and  Z.W<7/y«ii,  for 
a  fack  full  cf  provender:  from  whence  ic  is  probable 
came  our  word  burden.  Spelm. 

BORD  SERVICE,  A  tenure  of  bard-lands  ;  by  which 
fome  lands  in  the  manor  of  i'u'.ham  in  cm.  Mid.  andclfc- 
where,  are  held  of  the  bifhop  of  London,  and  the  tenants 
do  now  pay  fix  pence  per  acre  in  lieu  of  finding  provi- 
fion,  anciently  tor  their  lord's  bovd or  table.  Blount* 

BORD-BRIGCH,  borg-biyce,  or  bug  brych.  oax.]  A 
breach  or  violation  of  furc.y-li.ip,  pledge  breach,  or 
breach  of  mu:ual  fidelity. 

COREL- FOLK,  i.e.  Country  people,  from  the  Fr. 
bowc,  Jloccus,  becaufc  they  covered  their  heaus  with  iuch 
fluffs.  Blount. 

BOROUuH,  Fr.  burg.  Lat.  burgus,  S^x.  b.rhoe.']  Sig- 
nifies a  corporate  town,  which  is  Dot  a  city  ;  and  alio  fuch 
a  town  or  place  as  fends  burgefles  to  parliament.  /'<r- 
Jlegan  faith,  that  burg,  or  burgh  whereof  we  make  our 
btnugh,  metaphorically  fignifies  a  town  having  a  wall, 
or  fcir-c  kind  of  iodofurc  about  it:  and  all  places  that  in 


old  time  had  among  our  anceflors  the  name  of  lortugb, 
were  one  way  or  other  fenced  or  fortified.  Lit.  feci.  164. 
But  fometimes  it  u  ufed  for  villa  nftgnlor ■,  or  a  country 
town  of  more  than  ordinary  note,  not  walled.  A  bo- 
rough is  a  place  of  fafety,  protection  and  privilege,  ac- 
cording to  Somncr  ;  and  in  the  reign  of  King  Hen.  2. 
bw^hs  had  fo  great  privileges,  that  if  a  bond  man  or  fer- 
vant  remained  in  a  fonuga  a  year  and  a  day,  he  was  by 
that  reJidcnce  made  a  freeman.  Glanviile.  And  why 
thefe  were  called  free  burghs,  and  the  tradefmen  in  them 
free  bwreflts,  was  from  a  freedom  to  buy  and  fell,  with- 
out disturbance,  exempt  from  toll,  granted  by 
charter.  It  is  conjectured  that  boihoe,  or  bjrough,  was 
alfo  formerly  taken  for  thofe  companies  confifling  often 
families,  which  were  to  be  pledges  for  one  another:  and 
we  arc  told  by  fome  writers  that  it  is  a  ftreet  or  row  of 
houfes  clofe  to  one  another.  Biacl.  lib.  3.  tract.  2.  cap. 
10:  Lamb.  Duty  of  Conjl.  p.  8.  Vide  Squire1  s  Anglo 
Saxon  Goxirnmtut,  236,  247,  25 1,  254.,  258,  262,  264. 
Trading  boroughs  were  firil  formed  in  the  time  of  Alfred. 
Squire  247.  25  I . 

A  borough  is  now  underffood  to  be  a  town,  either  cor- 
porate or  not.  that  fends  burgeffes  to  parliament.  I  Comm. 
114.  See  title  Burgage-Ycntn  : ,  Parliament. 
BOROUGH  COURTS,  Vide  Courts. 
BOROUGH-HOLDERS.  BORSHOLDERS,  or 
BUR  SCOLDERS,  qunfiborh-caldcn,  Sec  title  Hradborough. 

BOROUGH-ENGLISH,  A  cultom  relative  to  the 
dekent  of  land?,  in  fome  ancient  boroughs,  and  copyhold 
manors,  that  cltatcs  fhall  defcend  to  the  you  v.gejl  fan  ;  or, 
if  the  owner  hath  no  iffue,  to  his  \oungtr  fattier,}  List. 
$  165.  as  in  Edmunton,  &c.  Kitih.  102. 

This  b  lo  named  in  contradistinction  as  it  were  to  the 
Norman  cultoms,  and  is  noticed  by  GJanvUle,  lib.  7.  c.  3. 

Littleton  gives  the  following  reafon  for  this  cullom. 
Becaule  the  younger  fon  by  reafon  of  his  tender  age,  is 
not  fo  capable  as  the  relt  of  his  brethren  to  help  himfelf. 
Other  authors  have  indeed  given  a  much  Hi  anger  reafon 
for  this  cullom,  as  if  the  lord  of  the  fee  had  anciently  a 
right  of  concubinage  with  his  tenant*s  wife  on  her  w  ed- 
ding night;  and  th.-t  the. cfore the  youngelt  fon  was  molt 
certainly  the  tenant's  ofi'spring.  But  it  decs  not  appear 
chat  this  cullom  ever  prevailed  in  England,  though  it  cer- 
tainly did  in  Scotland  (under  the  name  of  Matheta,  or 
Marebeta)  till  abolifhcd  by  Malcolm  III.-— Poflibly  this 
cullom  of  Borough  Englifh  may  be  the  remnant  of  the 
pulloral  Hate  of  our  Brit'Jh  and  German  anceltors,  in  which 
the  youngelt  child  was  neceflarily  molt  helolcfs.  See 
2  Comm.  83. 

This  cultom  goes  wi:h  the  land,  and  guides  the  de- 
fceut  to  the  yom^cjl  fon,  although  there  be  a  devife  to 
the  contrary.  2  Lev.  138.  If  a  man  feifed  in  fee  of 
lands  in  boroogh-englifli,  makes  a  feoffment  to  the  ufe 
of  liiinfclf  and  the  heirs  male  of  hii  body,  according  to 
thecourfeof  the  common  law  ;  and  afterwards  die  fciled, 
having  iffue  tvvo  fons,  the yottngef  fon  fhall  have  the  lands 
by  virtue  of  the  cultom,  uotwithilanding  the  lecffment. 
Dyer  179. 

If  a  copyhold  in  be  rough -englifh  be  furrendcred  to 
the  ufe  of  a  perfon  and  his  heirs,  the  right  will  defcend 
to  the youn^tjlfn  according  to  the  cullom.  1  Mod.  103. 
And  zyounyjlfin  Ihall  inherit  an  ellate  in  tail  in  borough- 
englifh.  Hoy  106.  But  an  heir  at  common  law  fhall 
take  advantage  of  a  coudition   annexed  to  borough- 

engiiih 


BOR 


EOUM 


cmglifh  land  ;  though  the  youngeft  fbfl  flull  be  tinkled  to 
all  -actions  in  right  of  the  land,  EsV.  t  M#  Mr.  jq6\ 
And  the  cMcft  Ton  {hall  have  tithes  ari/ing  out  of  bud 
borotigh-englifli  ;  for  tithes  of  common  right  are  not  In- 
heti  anecs  dcfcendiblc  to  *n  heir,  but  come  in  fucceffion 
firm  one  clergy  mm  to  another.  Ih'nL  347. 

Borough-cnglUh  land  beirg  defctnilible  to  the  young- 
cfl  fan,  iV  a  younger  Ton  dies  without  iilue  male,  leaving 
>  tfaopbtfr,  fuch  rf.vtgbhr  Hi  all  inherit /wrr  Yfprtrfmtat'tmtit. 
1  SfiSk.  44.1.  It  hnth  been  adjudged  where  a  man  hath 
f  vi  rj  ■      . ..,  the  may  inherit  lands  in  borough- 

englim :  yet  ic  is  fatil  where  a  cuflom  is,  that  land  mall 
go  to  ilicjtowfr/r'  /w,  it  doth  not  give  it  to  xStitjWRgefi 
itttctf,  tor  culloms  fhatl  be  taken  frric'tly  ;  and  thofc  which 
fix  and  crder  the  decerns  of  inheritance,  can  be  altered 
only  by  parliament.  Dja  ryo,:  4  Lro/t,  584-  feat-Coit. 

220, 

I'.y  culcom  cf  I-oi^:n!t- ftjiglim.  ike  -witle-v  ftuM 
have  the  tttMr  of  her  h-j  maud's  lands  in  dower,  which  is 
called  her/  «  r  ,  /  ;  r.nd  this  is  given  to  her  the  better 
to  provide  /br  the  younger  children,  with  the  care  of 
whom  fhei*  inputted.  Co.  lit,  33,  1 1 1 ;  F.  B.  150; 
jlf*.  pi.  566. 

5i  :.  b  i;  ;J:p  i.s  one  0/  thofe  cutloms  of  which  the 
law  tefecj  particular  notice  j  there  is  no  occation  to  prove 
that  fuch  cultom  aflually  cxilb,  but  only  that  the  lands 
in  nudlion  arc  fuhjedt  thereto.  !  Cwui.  76. — But  the 
exteniion  of  the  cuftom  to  the  collateral  line  mult  be  fpc- 
ciaily  pleaded.  Robix/.  m  Gavdb.  38,  43,  93. — And  as 
borough- englifh  may  be  extended  by  fpecial  cuftom,  fo 
msy  ic  rcilr.iir.cd  ;  mitt  tJieiWiuv  the-  cuftomary  decent 
may  be  confined  to  fee  fimplc.  Mar.  54.  cited  Roblnf* 
jtfif<*Mx.-—$w  I        1  to  b,  in  n+ 

BOROUGH  GOODS, 'as  to  their  being  Jtvifabh. 
Sec  tklcs  ffSftf,  Extorter. 

BORROWING,  See  title  Baihteiif. 

BO RS HOLDERS,  See  title  Hka&*m& 

EOKTMAG  AD.  Sax,  iW,  &rtm  MagaJ.  entilta*] 
A  houfe-maid.  Speltit. 

BOSCAGE,  Lofcagiam.']  That  food  which  wood  and 
trees  ytetd  to  cuttle ;  as  mall,  from  the  Iral.  befeot 
J&  tt:  but  Mjwtootoii  obfcTyes:,  to  be  quit  Ac  bojcmgh^  ia  to 
be  diftharged  of  paying  any  duty  of  wind-fall  wood  ill 
the  foreft   See  Sptmtka,  inn. 

i.U:i  CAKJ  A,"  Wood  houfes,  from  Ufa \ ;  or  ox  houfts 
from        Sec  Be/Sat*  Men.  Angl.  torn.  2.  302. 

BOSCEJS,  An  ancient  word,  ftgnifying  all  manner  of 
wood  ;  Bofco  Italian,  bjfs  French.  Be/cm  is  divided  into 
high  wood  or  timber,  bauibwt  and  Coppice  or  under- 
woods, fuh  bsfcvst  fu  A- iflr'j  ;  but  the  high  wood  is  pro- 
perly called  Jaffna  and  in  Bkt/x  wc  read  it  m&&€mium+ 
Cum  una  Cared*  de  mortuo  &?f?o.  Bat,  \o  fL  6, 

[iOSJ  N'NUS,  A  certain  rulikal  pipe,  mentioned  In 


BOSTAR,  An  ox  Halt.  Mit.  B^f  am*  1234. 
BOTE,  Sjx.]  A  recompencc,  fathfaflion  or  amends. 
The  Saxon  &*fit  is  fynonimous  to  the  word  ijfvwrs,  See 
tide  Cmuhm    ~  Ejln'ers.~-H&ift'bMt  is  a  fnrHcicnt  allow- 


r.fjcc  of  wood  to  repair,  or  burn  in  the  houfr;  which 
latter  is  fometimes  called  jire-brtt.  Plough -htet  and  fair/- 
b*ter  are  wood  to  be  employed  in  making  and  repairing 
all  inftrumcnts  of  hu  lb  an  dry  t  and  htty-htt  or  l>tJgt-hi>tf,  is 
wood  for  rr  pairing  of  hays,  hedges,  or  fences.  1  Cumm.  25 . 
Hence  affo  comes  man~fottt  compenfation,  or  amends 


for  a  man  /Lin,  eJt.  la  King  fa's  Uw*  it  is  declared 
what  rate  was  ordained  for  expiation  of  this  offence,  ac- 
cording to  the  quality  of  the  pcrfon  fl.dn.  Lamkcap.  97, 
Prom  hence  likcwifc  we  have  our  common  phrafe,  t9-b$\>t^ 
u     ttwprxftithnh  eraiia. 

BO  TEL  ESS,  !n  the  charter  of  //.  f,  to  Tb>,  archbi- 
fbop  of  Ywk,  it  is  faid,  that  no  judgment  or  fum  of 
money  mail  atmh  him  tlut  coaimtt&  fact  ilege ;  but  hr  is 
in  E'isfltjh  called  fottlrfij  trhs,  without  emendation.  Lib, 
.abut  fxn<s  Cap.  r/^  Stitbuet.  int.  Pla<.  Trii.  j  2  Ed„  2. 
Bfor  &  Wc  retain  the  word  liiil  in  common  fpeech; 
a*  it  is  bottlrft  to  attempt  fuch  a  thing  ;  that  is,  tt  h  in 
vain  to  attempt  it. 

BOTELLARJA,  A  buttery  or  cellar,  in  which  the 
but,  and  hmlti  of  wine,  and  other  liquors  are  depofited. 

BOTHA,  A  booth,  flail .  or  Handing  in  a  fair  or 
market,  Afsjj.  Angl.  ip&r.fuL  134. 

fJOTH AGIL'M,  /■  <"•:■  cuilonury  due^  paid  to 

the  lord  of  the  manor  or  foil,  for  the  pitching  and  Hand- 
ing of  booths  in  fairs  or  markets.  Bwsth,  Antiq.  /.  6B0. 

UOTMN  A,  or  buttma,  feems  to  be  a  park  where  cattle 
arc  inclofcd  and  fed*  llccicr  Bat/bwt  lib*  f<*cap*  113. 
Bsthtw*  alfo  fignifies  a  barony,  lordihip,  tfc.  Sim*. 

IiOTILER  of  the  KING,  (pime^a  rrgh).  Is  an 
officer  that  provides  the  king*!  wines,  who  (according  to 
Fhta)  may  by  virtue  of  his  office  choofe  out  of  every  fhip 
hden  with  fale  wines,  one  calk  before  the  mart,  and  one 
behind.  Fkta  lib.  2.  <ap,  21.  This  officer  fhall  not  take 
more  wine  than  he  is  commanded,  of  which  notice  J'hall 
be  given  by  thtjlexxiard' of  the  king^shoufe,  fire,  on  pain 
of  forfeiiing  double  damages  to  the  party  grieved  ;  and 
alfo  to  be  imprifoned  and  ranfomed  at  the  plcafure  of  the 
king.  Stat,  tt  EiL  $rjg.  5,  cap.  ai.  See  title  Ctfowj. 

BOTTOMRY,  or  Uttcmw,  fxnus  nauticttm.']  Is  ge- 
nerally where  a  perfon  lends  money  to  a  merchant,  who 
wants  it  to  truHck,  and  is  to  be  paid  a  greater  fum  at 
the  return  of  a  certain  fliip,  Handing  to  the  hazard  of  the 
voyage  ;  and  in  this  cafe,  though  the  intcrcft  be  greater 
than  that  allowed  by  Jaw,  it  is  not  ufury.  See  this  lub- 
ject  more  fully  treated  under  title  Infuranct. 

BO V ATA  TERR.E,  As  much  land  as  one  ox  can 

plough.  Mob.  An$l-  par.  "?  91.  See  Ox^ang, 

BOUCHE  df  COURT,  Commonly  catted  huAp  tf 
(ou>ti  was  3  certain  attowancc  of  provifion  from  the  king, 
to  his  knights  and  fervants,  that  attended  him  in  any 
military  expedition.  The  French  attir  bwritra  court t  is 
to  have  an  allowance  at  court,  of  meat  and  drink  :  from 
hack,  a  mouth.  But  fometimes  it  extended  only  to 
bread*  beer,  and  wine.  And  this  was  anciently  in  ufe 
as  well  in  the  houfes  of  noblemen,  as  io  the  king's  court. 

BOVERIUM,  or  fovtiia,  An  ox- ho  ufe.  Mm.  An*l. 
par.  z.  fit,  2  10. 

BOVETTOS,  A  young  iteer  or  caftrated  bul'ockr. 
Parcel*.  Atttiq.  p.  2S7. 

BOV1CULA,  An  heifer,  or  young  cowj  which  in 
tile  Knil- riding  of  fWkjbm  is  called  a  wbta,  or  it/bey. 

BOUGH  of  a  TREK,  Seifm  of  land  given  by  it,  to 
hold  of  the  donor,  iacapitt,  MaJ.  Exth.  L  62.  See  tit.  Entry, 

BOUND,  or  bov.n.hiryi  hurJa.\  The  u  1  mo  ft  limits  of 
land,  whereby  <he  fame  is  known  and  akcrcained.  See 
4  Inft,  318,  and  title  Abuttals. 

fiOUND  BAILIFFS,  See  t it fe  Bffijfi . 

BOUNTIES  ON  EXPORTATION,  See  title  Ar«- 
itigatm  Afl> 

BOUNTY 
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BOUNTY  of  ANNE,  for  maintaining  poor 
clergymen.  Sec  Fuji  Fruits. 

B0V7.BE ARER,  An  under  officer  of  the  /<re/f,  whofe 
ofiie  is  to  overfee,  and  true  inquifirion  make,  as  well 
of  fworn  men  as  unfworn  in  every  bailiwick  of  the  forcft; 
and  of  all  manner  of  trefpafies  done,  either  to  vert  or 
venifon,  and  caufe  them  to  be  pre  fen  ted,  without  any 
concealment  in  the  next  court  of  attachment,  Ciontpt. 
Jut  if,  fol.  201. 

BOWYERS,  One  of  the  ancient  companies  of  the  city 
of  London.  By  Star.  8  Eliz.  c.  10,  a  ^wv.r  duelling  in 
tatuha,  was  to  have  always  ready  fifty  bows  of  elm.  wiuh- 
haile,  or  afh,  well  made  and  wrought,  on  pain  of  ioj. 
for  every  b<nv  wanting  ;  and  to  fell  them  at  Certain  prices, 
under  the  penalty  of  40/.  And  by  Stat.  12  E.  4.  c.  2. 
parents  and  matters  were  to  provide  for  their  fons  and 
ierv3nts,  a  bow  and  two  jhrfu,  and  caufe  them  to  exer- 
cife  ihooting,  on  pain  of  6s.  Sd.  &c.  See  alfo  Stat.  3  3  //. 
8.f.6;  and  title  Garni* 

BRACELETS,  Hounds,  or  rather  beagles  of  the 
fma!  er  and  Hosier  kind.  Pat   t  Rich.  z.  p.  2.  m.  1. 

BRACENARIUS,  Fr.  braeonnier]  A  huntfman.  or 
mailer  of  the  hounds.  A/no  26  Ed  1 .  A'  :.  10.  tn  dor/o. 

BRACK  1  US,  A  hound:  hracbtfm  is  in  Fr.  hra\ 
braco  cards  Jagax,  indagaior  leporutn  :  fo  btaco  *a»  pro- 
perly the  large  rlert  hound  ;  and  brachetus,  the  Imaller 
hound  ;  and  brachttc  the  bitch  of  that  kind.  Monadic 
jing.  ten.  2.  pa%.  283. 

BRAC1NIM.  .A  brewing  :  the  whole  quantity  of  ale 
brewed  at  one  time,  for  which  tdfejlor  was  paid  in  fomc 
manors.    Btfedva  a  brew  houfe,  MS. 

BRANDING  in  the  band,  or  fact ■,  with  a  hot  iron,  a 
punillimcnt  induced  by  law,  for  various  offences,  after 
the  ofletider  hath  been  allowed  dtrgy.  See  title  Clergy, 
benefit  of. 

BRANDY,  A  liquor  made  chiefly  in  France,  and  ex- 
tracted from  the  lees  of  wine.  In  the  Stat.  20  Car.  2. 
cap.  1,  upon  an  argument  in  the  Exchequer  Anno  1668, 
whether  brandy  were  a  Jfottg  water  or  /pit  it,  it  was  re- 
folved  to  be  a  fpirit:  but  in  the  year  1669,  by  a  grand 
tommitree  ot  the  whole  Houfe  of  Commons,  it  wai  voted 
to  be  a /iro<:g  ivaur  perfectly  made.  See  the  Stat,  zz  Car. 
2.  cap.  4. 

The  duty  on  brandy  is  regulated  by  Stat.  27  Geo.  3. 
c.  13. — By  Stat.  4  JV.  r  j.  §  8,  no  brandy  fhall  be  im- 
ported in  any  calk  or  veflel,  not  containing  fixty  gallons 
at  It-all .  oa  p.in  of  forfeiture.  See  further  titles  Cupem^ 
Exv [c,  and  Bum's  Jujiice  title  Exci/e  XVI.  See  alio  title 
Havi^aticr,  Acts. 

BR. A  MUM,  Malt:  in  the  ancitnt  llatutes  brajiator  is 
taken  for  a  brewer,  from  the  Fr.  kaffmty  and  at  this 
day  ii  ufed  lor  a  m-tltftcr  or  malt-maker.  Parocb.  Antiq. 
p.  496 

bR.\i>S,  Is  to  be  fold  in  open  fairs  and  markets,  or  in 
the  o^ner*'  houfes,  on  pain  of  10/.  and  to  be  worked  ac- 
cord! og  to  the  goodnefs  of  metal  wrought  in  Louden,  or 
fhall  be  f  rfeited  :  alfo  feathers  or  kraft  and  pewter  are 
to  be  appointed  in  every  ci:y  and  borough  by  head  offi- 
ces, and  in  coooiiei  by  julti  cs  of  peace,  &c.  and  in 
default  thereof,  any  other  pcrlon  Ctilful  in  th** t  myliery, 
by  overhght  uf  the  head  ohicer,  may  uke  upon  nun  the 
fearch  of  defective  brajs,  to  be  forfeited,  (Sc.  Stat.  19  H. 
7.  c.  6.  iita/s  and  pewter,  bell  metal,  circ.  (hall  not 
be  lent  out  of    the  k<i:gdom,  011  pain  of  ioileiting 


double  value,  Wr.  Stats.  33  Hen.  8.  r.  7 :  z  Cs^  3  Ed.  6. 
«  37- 

BREACH  OF  CLOSE   See  title  Tre/pa/s. 

BREACH  of  COVENANT,  The  not  performing 
of  any  covenant,  exprelfed  or  implied  in  a  died  ;  or  the 
doing  an  acl,  which  the  party  covenanted  not  to  do.  See 
title  Covenant. 

BREACH  of  DUTY,  The  not  executing  any  office, 
employment,  or  trult,         in  a  due  and  legal  manner. 

BREACH  of  PEACE,  Offences  againft  the  public 
peace,  are  either  fuch  as  arc  an  asiua!  breath  of  the  peace 
or  conflructivcly  fo,  by  aiding  to  make  others  break  it. 
See  title  Peace. 

BREACH  of  POUND,  The  breaking  any  pound  or 
place  where  cattle  or  goods  diflrained  aic  depufitcd,  to 
rci  iK-  fuch  dillrefs.  See  title  Diftrrft;  Pound-breach. 

BREACH  of  PRliON,  See  title  Efcape ;  /V  :  . 
breaking. 

BRE  ACH  of  PROMISE,  wotatio /./>/.]  A  breaking 
or  violating  a  man's  word,  or  undertaking  ;  as  where  a 
perfon  commits  any  breach  of  the  condition  of  a  bor.d.  or 
hii  covenant,  Eflfo  entered  into,  in  an  action  on  the  bond, 
&/£•.  the  breach  muft  be  afligned.  In  debt  on  bond,  corv- 
ditioned  to  give  account  ot  goods,  is'c.  a  breach  niu-l  be 
alledged,  or  the  plaintiff  will  have  no  caufe  of  action. 
I  Suund  102.  See  lilies  Bom.l,  Conaiticn,  Coi- ■  ..it . 

BREAD  an 0  BEER,  The  aflize  of  bread,  bar,  and 
ah,  &c,  is  granted  to  the  Lord  Mayor  of  Lon  hn  and 
o.her  corporations :  linkers,  (jfc.  not  obferving  tnc  aGife 
to  be  fet  in  the  pillory  Stat.  51  //.  3.  St.  I.  U»d.  Pt,Ur, 
&$lM  3-  St.  6  :  Vide  z  &  3  Ed.  6  c.  1 

By  Stat.  31  dto.  z.  c.  29,  containing  regulations  con- 
cerning the  aflife  of  bread,  and  to  prevent  aduht-ration, 
fo  much  of  Stat.  51  H.  3,  intitled,  ajpfa  panis  tS^  cerii/u?% 
a?,  relates  to  the  affile  of  bread,  and  the  Stat.  8  An.  c.  iS, 
and  all  amendments  by  fublequent  acts  are  repeat  d  — 
The  weight  of  the  peck  loaf,  when  well  baken,  is  fixed 
at  17/4.  6oz.  Avdps.  and  the  rell  in  proportion. — The 
weight  of  a  fack  of  flour,  at  2  civt.  2  qrs.  or  280/i. 
which  is  to  produce  twenty  peck  loaves,  weighing  347/^. 
hoz.  So  that  lib.  6oz.  is  added  ro  the  weight  of  the  flour 
by  the  materials  of  each  peck  loaf,  when  baked.  And 
fee  farther  Stat.  32  Gto.  2.  c.  18.  how  penalties  not  ap- 
propriated by  Stat.  31  Geo.  2.  c.  29,  fhall  be  dirtributcd. 
See  alio  Stat.  3  Geo.  3.  c.  6.  (for  Sect  land)  &c.  where- 
in there  are  farther  regulations  concerning  the  aliite  of 
bread,  and  for  preventing  the  adulteration  thereof. 

See  alfo  Stat.  13  Geo.  3.  c.  62.  as  lo Ji and ard healex 
bread.  And  fee  title  Corn. 

Under  thefe  (latates,  bread  deficient  in  weight  or  qua- 
lity, may  be  fcized  by  j-i/mes,  mayors,  (jc.  atiu  bread  is 
to  be  marked  by  the  bakers  according  to  its  quality, 
W.  for  whraten,  and  H.  lor  Imulrhold. 

BREAD  ok  TRKfcT,  or  Tmnt,  panis  tritici."\  Is 
bread  mentioned  in  the  llatute  51  H<n  3,  of  «ihfe  of 
bread  and  ale;  whciein  are  pariicuian;ed  i:aft<l  bread, 
cocket  bread,  and  bread  0/  met,  which  anlwer  to  the  three 
foits  of  brrad  now  in  ufe,  called  white,  whe«:en,  and 
houle-hold  bread.  In  religious  houfes  the)  hrrecofore 
dilttnguilhcu  bread  by  thefe  fevcrul  names  tasas  aimi- 
gerorutn,  ^unts  car.vtmualis,  paitis piuitrum,  i£/  pants Jautu- 
Lrum.  Antiq.  Not. 

bRE^CA,  from  the  Fr.  breche.]  A  breach  or.  decay. 
In  fomc  incieot  uecdi  there  kkVfi  been  covenants  for  re- 
pairing 
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pairing  mn;  W  breccas,  pertas  &  fifota,  A* 
brccca  aqu,r  inter  Woolwich  Greenwich  fnpervid.r^. 
Pat.  1 6.  Rh\  2.  A  duty  of  per  ton  on  (hipping 
was  granted  for  amending  and  Hopping  of  Dtigttbam 
ire/reb,  by  Stat*  12  Ai>nr  tt  17. 
BRECJNA.  Vide 

BRF.DE,  A  word  11  fed  by  Br<&**  for  brond  ;  as  too 
large  and  too  iSrwfe,  is  proverbially  too  long  and  too 
broad.  Br.-tif,  lib*  3.  itafty  2>  e.  tc.  There  is  affo  a 
word  &v</V  figntfying  deceit,  Ltz  Vaunt.  e,  44, 

BREDW1TE,  Sax,  4,  <W  an  d  )  A  fine  or  pens  I  - 
ty  impofed  for  default  10  the  atfifc  of  bread  ■  to  be  ex- 
empt from  which,  was  afpecia!  privilege  graced  to  the 
tenants  of  the  honour  of  iVatiiugfarti  by  king  Hr.  11, 
Part rh,  Aatlf).  \  \\. 

B  RE  HON  and  BREHON  LAW.  Set  tit,  Mo*J. 

BUEISNA,  Wcather-iheep,  Mm,  A*$l.  I,  c  406, 

BRENAG1UM,  A  payment  in  bran,  whi'-h  tenants 
anciently  nude  to  feed  their  lords'  hounds.  Bhmt. 

URETOYSE,  or  BRETOISF,  The  law  of  the 
marches  of  IVi.ku  in  prallifc  among  the  :    •■  >■<;  ; 

BREVEj  A  writ  ;  by  which  a  man  is  futnmoncd  or 
attached  to  nnfwer  in  action  ;  or  whereby  any  tbihg  is 
commanded  to  be  done  in  the  King's  courts*  in  order  to 
jullice,  EfeSr;  Jt  is  called  brtx  e  from  the  brevity  of  it  ; 
and  n  directed  either  to  the  chancellor,  judges,  mciifl's 
or  01  her  officers  B<aM.  lib.  5.  'Hail.  5.  fop.  17J  See 
Sit*/  .•■  t*r&  Brvvti  and  this  DicL  tit.  J/V<V. 

RRKVE  PERQUlRfLRK,  To  purcbafe  a  writ  or  li- 
cence of  Trial.,  in  the  King*s  courts,  by  the  plaintiff',  qui 
breve  petauijtx.it :  and  hence  comes  the  ufage  of  paying 
6<%  3  (i>  fine  to  the  king,  where  the  debt  is  40  i.  and 
of  t  /.  where  the  debt  is  too/.  is'. .  in  fuits  and  trials 
for  money  due  upon  bond,  £?Y , 

BREVE  DE  RECTO,  A  writ  of  right,  or  licence 
for  a  perfon  ejefted  out  of  an  e flare,  to  f'ue  for  the  pof- 
fciMon  of  it  when  detained  from  him.  See  tit.  Bight. 

BfttVIA  TESTATA.  It  is  mentioned  by  the 
feru[ji|  writers.  Vide  feud,  t.  \  .  64,  Our  modern  deeds 
are  in  reality  nothing  more  than  an  improvement  or 
amplification  of  the  it  cvia  trjlata.  See  tit,  D^. 

BRLVIBUS  Sc  ROTUL1S  LIBER  AN  DJ^  A  writ 
or  mandate  to  a  IherifF  to  deliver  unto  his  fucceflbr  the 
county,  and  the  appurtenances,  whh  the  rolls,  briefs, 
remembrance*,  and  all  other  things  belonging  to  that 
office.  Reg.  Ong.fth  195, 

CRLWER3-— As  to  the  dimensions  of  their  cafks. 
See  tit,  Cw$ers. — By  Stat.  14  Ge».  3.  JJ.  z.  t.  41,  Brew- 
ers of  firong  and  fmall  beer,  are  to  take  out  annual 
licences  from  the  oflicers  of  cxcilc — Brewers  are  by  this 
and  other  acts  fubjecl  to  various  regulations  under  the 
e*eife  laws, —  1  he  duty  on  beer  and  ale  is  fettled  by 
Stat.  17  Geo.  3,  c.  13. — Notice  to  the  Excife  Office  mull 
be  given,  and  entry  made  of  places  for  brewing  beer 
and  ale-  See  Statt.  tzC,  3,  ^14:  1 5  C.  2,  c.  1 1  ;  and 
5  Geo.  3.  c.  43, — See  alfo  Start.  1  JT,  &  M.  jt .  1 .  c ,  24 : 
7  &  d  W*i,  c.  30 :  S  ^  9  3.  c.  19.  to  prevent 
frauds  by  brewers.— Private  perfons  may  brei^'  beer 
in  their  own  houfes,  for  their  family  or  to  give  away, 
but  mutt  noc  lend  their  brewhoufe  for  other  purpofes, 
on  penalty  of  50 1.  Stat  zitf  z$  Car.  2.  5.  ^  jo. — 
By  Stat.  32  Geo*  3.  r.  8.  §  I,  Common  brewers  muil  not 
fell  beer  in  lefs  quantities:  than  catiu  of  4^  gallons. 
Sec  Burn'i  Jsijikt  tic.  E.xa/c  L— By  a  By-law  of  the  com* 
\  3 


mon  council,  brewers*  drays  fhnl!  not  be  in  the  flreets  of 
Lutil.x  :iftcr  u  in  the  forenoon  in  Summer,  and  i?in 
Wi»tf  r.  2  Strd,  jo^  5  :  Harim  M&,$$, 

B'^IBERV,  From  the  tfr,  oriveri  to  devour  or  ejt 
greedily.]  Is  a  hi^h  offence*  where  a  perlbu  in  a  judicial 
p  I  ucc  t:ikcs  ary  fee,  gift,  reward  or  brocage,  for  dot  ay 
his  office,  or  by  colour  of  hiicfnce,  bn:  of  the  king  onfv. 
;  hfi  1  ,j;  ftlttf.  P.C  i.  e.67. 

Taken  marr  Sargeiy,  it  ilgniiies  the  receiving,  orof- 
feMn^,  any  undue  reward,  to  or  by  any  perfon  concerned 
in  the  administration  of  public  juliice,  whether  judge, 
oflicer,  &ti  to  influence  his  behaviour  in  his  office  j  and 
fomp  line*  it/i^ninci  the  talking  or  giving  a  reward  for  ap- 
pointing another  ro  a  public  office,  3  4  Gemm,  \ 
To  take  a  bribe  of  money%  though  fmall,  ii  a  grrat  fault ; 
and  judges*  fei-v'ants  msy  be  pun ilhed  f«r  receiving  briber. 
If  a  judge  refufe  a  bribe  olfered  him,  the  oftercr  is  pu- 
niiliable,    £W/ra*,  cap,  jt. 

Biih'vy  in  inferior  judicial  or  miniflerial  ofHcers  is  pa- 
nilhed  byline  and  imprifonmentt  which  may  ntfo  be  inflict- 
ed on  thofe  who  ffi-r  a  bribe  thuugh  not  taken.  4  Comm. 
I40.  3  fnii.  147.  Bribery  in  ajuitge  was  anciently  looked 
upou  as  fo  heinous  an  offence,  that  it  was  iouu  times 
punished  as  high  trsafon;  and  it  hat  this  day  pun  tillable 
with  forfeiture  of  office,  line  and  imprifoument  and 
th:d  im'ke  i  ■':  -f.  \\a>  hanged  for  iht->  offence  in  ;hu 
reign  of  Befit.  LIE — And  by  a  Stat.  11  /V,  4,  all  judges 
and  officers  of  the  king,  convicted  of  bribery,  fhull  for- 
feit treble  the  bribe,  be  punilhtd  at  the  king's  will,  and 
be  ilifclurgcd  from  the  king's  fervice  for  ever,  4  Ci^m. 
140;  u.e*  1  f:j!.  1  .{6. — in  1  he  reign  of  King  J  a/net  I. 
the  earl  of  MiJdh'Jex t  lord  ircaitu  cr  of  England-,  being  im- 
peached by  the  commons  for  refufing  to  hear  petitions  ce- 
ferred  to  him  by  ihe  king.  tiJI  ho  had  received  great 
bribes,  £tff.  was.  by  fentencc  of  the  lords,  deprived  of  all 
his  office*,  and  difabled  to  held  any  for  the  future,  or  to 
fit  in  parliament ;  alfo  he  was  fined  fifty  thoufand  pounds, 
and  imprifoned  during  the  king's  plcifurc.  ]  Hatak.  P.  C, 
f,  67.  ^7,  but  the  rinc  was  remitted  on  the  acceilion  of 
C.  I.  and  the  proceeding  appears  to  have  been  mitigated 
rather  by  revenge  than  jultice.  In  11th  King  Gw^y  I. 
the  lord  chancellor  was  impeached  by  the  common  1  with 
grev,:  ] ,  tor  bribery*  in  Jeiiing  :he  p'accs  of  mailers  in 
chancery,  for  exorbitant  fum?,  and  other  corrupt  prac- 
tices, tending  to  the  great  lo:s  and  ruin  of  the  futtor;;  of 
that  court  j  and  the  charge  being  made  good  againlthim, 
being  before  dwelled  of  his  office,  he  was  fentenced  by 
the  lords  10  pay  a  ripe  of  thirty  thoufand  pounds ,  and 
impritbned  'till  it  was  paid.  Sec  0  S.  T.  1 1  a* 

By  Stat.  12  ft.  2.  i-.  2,  the  ch  incellor/treafurer,  juilicei 
of  both  benches,  baron  a  of  the  exchequer,  £A\  0»tl 
be  Avoj'n  not  to  ordain  or  nominate  any  perfon  in  any 
office  for  any  gift,  biocage,  S^r,  And  the  fale  of  offices 
concerning  the  administration  of  public  jultice,  &rV. 
is  prohibited  on  pain  of  forfeiture  and  dilabitity,  f-; :c. 
by  5  £iY  6  Ed,  6.  c.  t6, — In  the  conduction  of  the  Jafl 
mentioned  ilatutc,  it  has  been  rcfolved  that  the  offices 
of  the  ecdefia (lical  courts  are  wiihin  the  meaning  of 
that  aft,  as  well  as  the  offices  in  ihe  couris  of  Com- 
mon law  ;  but  no  office  in  fee  is  within  the  ftatutc,  m>d  ic 
hath  been  adjudged,  that  one  who  contracts  for  an  office* 
contrary  to  the  purport  of  the  faid  fiatute  5  £^6  E.b.c.  j6# 
ii  fo  difabled  to  hold  the  fame,  that  he  cannot  be  reflated 
10  a  capacity  of  holding  it  by  any  grant  »r  difpenfation 
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whatfoevcr.  Cn.J.tc.  269,  386:  1  Hawk.  P.  C.  e.  (7  — 
It  is  faid  the  Stat,  dues  not  extend  to  the  plantation*. 
$.:!<  4 1  !  :   I  JfotSUt.  P.C.  c.  67 .  $  5. 

To  bribe  perfons  either  by  giving  money  or  promifci, 
to  vote  at  election*  of  mrirhrri  or  corporations,  which 
are  erected  for  the  fake  of  publiclc  government,  is  an 
offence  for  which  an  information  will  lie.  12  Mod.  314: 
t  Ld.  Rcjm.  1377  :  t  Black/1.  583.— Dot  the  Court  will 
gram  fuch  information  very  cautioufly,  fmce  the  ad- 
ditional penalties1  by  Statute.  1  Bhck.  $Sa.  See  title 
P.rrJi  intent. 

An  attempt  to  induce  I  man  to  advifc  the  king,  under 
the  influence  of a  bribe,  is  criminal,  though  never  c.u- 
ried  into  execution.  4  Bu»r.  2499. — Offering  money  to 
a  privy  councillor,  to  procure  the  reverfion  of  an  office 
in  the  gift  of  the  crown,  has  been  adjudged  a  mif- 
domeanor  and  puniihable  by  information.  Rex  v.  Vau^ban, 
I  Hawk.  P.  C  e.bj.  \  7.  in  tnte. 

A*  to  officers  of  the  Cuftocns,  &e.  taking  bribes^  Sec  tit. 

Cujlaits. 

Taking  money  to  excufc  perfons  from  fcrving  on 
juries,  fubjects  the  offender  to  a  fine,  not  exceeding  ten 
pound*,  ac  the  difcretiun  of  the  judge.  Stat.  3  Geo.  2. 
e.  Zy.jetl.  6. 

As  to  b/tbery  in  elections  to  parliament.  See  title 
Parliament. 

BR11JOUR,  Fr.  bribeur.]  Seems  to  fi^nify  in  fome  of 
our  old  itatutcs,  one  that  pilfers  other  men's  goods. 
88  £..'.  2.  cmhr  1. 

BRICOLLS,  An  engine  mentioned  in  Blount  by 
which  walls  were  beat  down. 

BRICKS  and  TILES.— By  Statute  17  E.  4.  c.  4, 
The  cartii  for  tile*  is  to  be  digged  and  calt  up  before  the 
1  ft  of  November  yearly,  ftoncd  and  turned  before  the 
I  it  of  Februmy,  and  wrought  before  the  id  of  Mutch 
following. — every  common  tile  mull  be  10  \  inches  lon«» 
6^  broad  and  i  an  inch  thick. — Roof  tiles  13  inches 
long,  i*fc.  And  perfons  felling  tiles  contrary  hereto, 
forfeit  double  the  value,  and  ate  liable  to  fine. 

By  Stat.  17  Geo.  3.  c .  42,  Ericks  when  burnt  are  to 
be  8  \  inches  long  2  i  thick  and  4  wide. — Contracts  for 
ingrolling  and  inhancing  the  price  of  bricks  made  void, 
and  a  penary  of  20/.  impofed  on  the  parties. 

The  la  it  excife  duty  impofed  on  bricks  end  tiles, 
made  in  Great  Britain,  by  zy  Geo.  3.  <  .  13 — And  the 
regulations  to  enforce  the  excife  on  bricks  or  tiles,  are  fet- 
tled by  Stats.  24.  Geo.  yj'tf.  2.  c.  24.  and  25  Geo.  3.  c.  66. 

BRIDGE,  pO*u\  A  building  of  ftone  or  wood  erected 
acrols  a  river,  for  the  common  eafe  and  benefit  of  tra- 
vellers. Public  bridges,  which  aie  of  general  conveni- 
ence, are  of  common  right  to  be  repaired  by  the  whole 
inhabitants  of  that  county  in  which  tbey  lie.  Hale's 
P.  C.  143  :  13  Co.  33  :  Cro.  Car.  365. 

Where  a  particular  dillrict  re-built  a  foot-bridge  over 
a  more  convenient  part  of  the  ftream,  and  converted  it 
into  a  bridge  for  hc-rfes,  carts  and  carriages  ;  as  the 
dillrict  was  not  bound  bycuftom  to  build  or  repair  fuch 
a  bridge,  but  a  foot-bridge  only,  and  as  they  built  quite 
a  different  bridge  in  a  different  place,  which  proved  of 
commori  publit  k  utility  to  the  county,  the  County,  and 
not  the  diftrict,  are  bound  to  repair  it.  Bun.  2594: 
BUi/t.Gds. 

But  a  corporation  aggregate,  cither  in  refped  of  a  fpc- 
cial  tenure  of  certain  lands,  or  in  refpect  of  a  fpecial  pre- 
option ;  alfo  any  other  perfon,  by  reaiuu  of  fuch  a 
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fpecial  tenure,  may  be  compelled  to  repair  them.  lluh't 
P.C.  lit:  Del:,  c.  1 4 :  6  h1r,K  307. 

A  tenant  at  will  of  a  houfe  whuh  adjoins  to  a  common 
bridge,  although  he  it  not  bound  as  between  landlord  and 
tenant  to  repair  the  houfe,  yet  if  it  become  dangeroufly 
ruinous  to  the  neceffary  intcrcourfe  of  the  bridge,  the 
tenant  is  bound  by  reafon  of  his  poffl-flion,  to  repair  it  fo 
far  as  to  prevent  the  Public  being  prejudiced.  Let,  Rajm. 
856. 

At  Common  law  thofe  who  arc  hound  to  repair  pub- 
lic bridges,  mutt  make  them  of  fuch  heighth  and  rtrcngth, 
ai  fhall  be  anfv/erable  to  the  courle  of  the  water;  and 
they  are  not  trefpalTcrs  if  they  enter  on  any  land  adjoin- 
ing to  repair  them,  or  lay  the  materials  ncccfTary  for  the 
repairs  thereon.  Dalt.  cap,  16.  If  a  man  erects  a  bridge 
for  his  own  ufe,  and  the  people  travel  over  it  as  a  com- 
mon bridge,  he  fhall  notwithltandin^  repair  it:  though  a 
perfon  fhall  not  be  bound  to  repair  a  bridge,  built  by 
himfdf  for  the  common  good  and  public  convenience, 
but  the  county  mutt  repair  it.  2  tttjl.  701  :  1  Salk.  350, 
Where  inhabitants  of  a  county  are  indicted  for  not  re- 
pairing a  bridge,  they  mud  let  forth  who  ought  to  repair 
the  fame,  and  travcrfc  that  they  ought.  1  Vevt,,  256. 
Unlefs  perhaps,  where  the  real  <i  uellion  is,  whether  it  be 
a  public  or  a  common  bridge. 

A  vill  may  be  indicted  for  a  neglect  in  not  repairing  a 
bridge  ;  and  the  julticcs  of  peace  in  their  feflions  may  im- 
pofe  a  fine  for  defaults.  And  any  particular  inhabitant 
of  a  county,  or  tenant  of  land  charged  to  repairs  of  a 
bridge,  may  be  made  defendants  to  an  indictment  for 
not  repairing  it,  and  be  liable  to  pay  the  fine  aJlefTed  by 
the  court  for  the  default  of  the  repairs,  who  are  to  have 
tbeif  remedy  at  law  for  a  contribution  from  thofe  who 
are  bound  to  bear  a  proportionable  lhare  of  the  charge. 
6  Mod.  307. 

If  a  manor  is  held  by  tenure  of  repairing  a  bridge,  or 
highway,  which  manor  afterwards  comes  into  fcveral 
hands,  in  fuch  cafe  every  tenant  of  any  parcel  of  the 
demefnes  and  fer vices,  is  liable  to  the  whole  charge,  but 
fhall  have  contribution  of  the  reft:  and  this  though  the 
lord  may  agree  with  the  purchafcrs  to  difebarge  them  of 
fuch  repairs,  which  only  binds  the  lord,  and  doth  not 
alter  the  remedy  which  the  Public  hath.  1  Danv.Abr. 
-  (4  :  1  Salk.  358. 

So  if  a  manor,  fubject  to  fuch  charge,  comes  into  the 
hands  of  the  crown,  ye:  the  duty  upon  it  continues ;  and 
any  perfon  claiming  afterwards  under  the  crown,  the 
whole  manor,  or  any  part  theieof,  fhall  be  liable  to  an 
indictment  or  information,  for  want  of  due  repairs, 
l  Salk.  358. 

If  part  of  a  bridge  lie  within  a  franchife,  thofe  of  the 
franchifc  may  be  charged  with  the  repairs  for  io  much: 
alfo,  by  a  fpecial  tenure,  a  man  may  be  charged  with 
the  repairs  of  one  part  of  a  bridge,  and  the  inhabitant* 
of  a  county  are  to  repair  the  icit.  1  Hawk.  P.  C.  c.  77. 
i  a  :  Raym.  384,  385. 

Indictments  for  not  repairing  of  bridges,  will  not  lie 
but  in  cafe  of  common  bridges  on  highways ;  tnough  it 
hath  been  adjudged  they  w;ll  he  for  a  bridge  on  a  com- 
mon footway.  Mod, Cm/  2$6.  Not  keeping  up  a  ferry, 
being  a  common  partage  for  all  the  King's  people,  is  in- 
dictable, as  well  as  not  keeping  up  bridges.  1  SJk.  1 2. 

By  Stat.  22  H.  8.  e.  5,  All  houtholdcrs  dwelling  in 
any  county  or  town,  whether  they  occupy  lands  or  not ; 
and  all  perfons  who  h-ve  land  iii  ihetr  own  pcfleffion, 
B  b  whether 
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whethrr  they  dwell  in  the  fame  county  or  not,  are  liable 
to  be  taxed  a*  inhabitant*,  towards  the  repaint  of  a 
publick  bridge.  Where  it  cannot  be  difcovered  who 
ought  to  repair  a  bridge,  it  mult  be  prefented  by  the 
ry  tit  •  ■  ieffion  ;  and  after  their  inquiry, 
;»oh  the  order  of  fctTions  upon  it,  the  j  unices  may  fend  for 
the  ct.nii«bles  of  every  pariih,  to  appear  at  a  fixed  time 
..n.l  ptuce,  to  maLc  a  tax  upon  every  inhabitant,  (ffr.  but 
it  has  bten  ufjal,  in  the  levying  of  money  for  repairs  of 
bridge*,  tochar^c  every  hundred  with  a  kin  in  gJ*  i',  Mid 
i.  :cnd  lech  charge  to  the  high  conllablc*  of  each  hun- 
dred, who  i'tnJ  their  warrants  to  the  petty  conllables,  to 
gather  r,  by  virtue  whetcof  they  artcf*  the  inhabitants 
<  i  pat^iuHca  in  particular  Turns,  according  to  a  fixed  rate, 
and  celled  it;  and  then  they  pay  the  fume  to  the  high 
conrlablc*,  who  bring  it  to  the  feflions. 

i  hit  mctin  d  01  railing  rr.ouey  was  long  obferved  j  but 
by  :Utu.e  I  j£tm*  eaj.  18,  juilicrs  in  feflions,  upon  prefent- 
ment  made  of  w-nt  of  reparations,  arc  to  aflefs  every 
town,  pariih,  wV.  in  proportion,  toward*  the  repairs 
ol  .  1-ii.  ge;  and  the  money  affeiTcd  is  to  be  levied  by 
the  conlubies  of  tuth  parishes,  G/e.  and  being  demand- 
ed, and  not  paid  in  ten  days,  the  inhabitants  lhall  be 
distrained ;  and  when  the  tax  is  levied,  the  cv  nil  able* 
are  to  pay  it  to  the  high  conlt.ible  of  the  hundred;  who 
is  to  pay  the  fame  to  luch  perfons  as  the  julticcs  (hall  ap- 
point, to  be  employed  according  to  ihe  order  of  the 
julliccs,  toward*  repairing  of  the  bridge  :  and  the  jultkcs 
may  allow  any  pet  km  concerned  in  the  execution  of  the 
act,  3  A.pn  pound  out  of  the  money  collected.  All  mat- 
ter* relating  to  the  repairing  and  amending  of  bridges, 
are  to  be  determined  in  the  county  where  they  lie,  and  no 
j  •  dement  or  in  :i:iment  lhall  be  removed  by  certiorari. 
And  by  this  itatute,  the  evidence  of  the  inhabitants  of 
thofe  places  where  the  bridges  are  in  decay,  (hall  be  ad- 
r.^::cJ  at  anv  trial  upon  an  information  or  indictment, 
L'r. 

By  \  2.C33,  The  juflicesac  theirgeneral  feflions, 
may  purchafe  or  agree  with  perfons  for  any  piece  of  land, 
not  above  one  acre,  near  to  any  county-bridge,  in  order 
t<  enlarge  or  more  conveniently  rebuild  it  ;  and  the 
grcur.d  ihali  be  paid  for  out  of  the  money  railed  by 
Salute  of  12  Gto.  2.  e.  29,  for  better  stTelfing,  collecting 
and  levying  of  county  rates,  ISc.  Sec  tit.  County- Rates. 

by  the  laid  S/nt.  12  Geo.  2.  r.4  29.  $  14*  When  any 
pabltck  badges  l£e.  are  to  be  repaired  at  the  expence 
of  the  county,  t:ie  johicci  at  their  general  or  quarter  lef- 
fttr  preeminent  mice  by  the  grand  jury,  of  their 
Waal  o(  reparation,  may  contract  with  any  perfon  for 
rebuilding  or  repairing  the  fame,  /or  any  term  not  ex- 
ceeding 7  years,  at  a  certain  annual  fum.—  1  hey  are 
to  gtvf  poblick  notice  oi  their  intention  to  make  fuch 
contfadf,  which  arc  to  be  made  at  the  moft  reafonable 
pices,  and  fetorit)  given  by  the  contractors  for  pertorm- 
aa-c  ;  *hich  ccntr-cb  arc  to  oe  entered  with  the  clerk 
cf  the  peace. 

No  pcrions  arc  compellable  to  make  a  new  bridge  but 
h|  act  of  parliament:  and  the  inhabitants  of  the  whole 
ccuury  tanilOt,  cf  their  own  authority,  change  a  bridge 
from  cac  place  to  another. 

|f  a  man  faal  toll  tv»r  men  and  catde  palling  over  a 
bridge,  he  is  to  repair  it  ;  and  loll  may  be  paid  in  theic 
tafe.%  by  prcfcripiion,  orllatute. 

BRJOUii-M ALTERS.  There  are  brijgemajlers  of 
LfaJea  Iria'&t,  chofeo  by  the  citizens,  who  have  certain 


fees  r.nd  profits  belonging  to  their  office,  and  the  care  of 
the  (aid  bridge,  Arc.  LcxhvtAin.  283. 

BRIE!*,  ite-.-i/.]  An  abridgment  of  the  client's  cafe, 
made  out  tor  tlte  instruction  ol  counfel,  on  a  trial  at  law  ; 
wherein  the  cafe  of  the  party  is  to  be  briefly  but  fully 
llatcd,  the  proofs  mull  be  placed  in  due  order,  and  pro- 
per anlwers  made  to  whatever  may  be  objected  .igainti  the 
client's  caufe,  by  the  oppolitc  fide  ;  and  herein  great  <  arc 
isrequiiite,  that  nothing  be  omitted  to  endanger  the  caufe. 

An  attachment  has  bten  granted  againlt  a  party  and 
his  attorney  for  furreptitioufly  getting  polfeflion  of  the 
brief  of  a  counfel  on  the  other  fide,  and  applying  the 
fame  to  an  improper  purpofc  in  his  defence.  Sec  Bale- 
».jf»  v.  <  t      y,    I  P>ro.  I'.  C.  519.    Svo.  ed. 

Though  a  brief  is  not  of  itlelf  evidence  againft  the 
party  lor  whom  it  is  prepared,  yet,  as  a  difcovery  of  the 
fecret*  and  merits  of  his  cafe,  may  be  productive  of  per- 
jury or  fubornation  of  perjury,  and  thereby  obitrua  the 
juitice  of  the  court  in  which  the  fuit  is  depending  ;  the 
obtaining  of  it  in  a  furreptitious  manner  is  an  oJfcnce 
highly  deferving  cenfure  and  puni'.hment.  /..'. 

bit  11  f  a l  1  iq| ;e,  A  writ  to  the  biltiop,  which  in 
$a*n  tmftJU$  mail  go  to  remove  an  incumbent,  uniefs 
he  recover,  or  be  prefented  ter.,im'<  lite.  1  Keb.  386. 

Bukr?,  or  1: . erce*  to  make  collection  for  repairing 
churches,  rcrtoring  lofs  by  fire,  Ifc   Sec  tit. 
wardtns.   111.  I. 

BRIGA,  Ft  hi.-ur  ]  Debate  or  contention. 

BKIG.AND1NE.  Fr.  Lat.  Uriea.]  A  coat  of  mail  or 
amicnt  armour,  compiling  of  many  jointed  and  fcale-like 
plates,  very  pliant  and  eafy  for  the  body.  This  word  it 
mentioned  in  Stmt.  4  &  5  P.  &  M.  cap.  2,  and  lome 
confound  it  with  haubogetn  ;  and  others  with  bri^tntinc, 
a  long  but  low-built  veiTel,  fwjft  in  failing. 

bklG  ANTES.  The  anticnt  name  for  the  inhabitants 
of  Yorkjktte*  Lar.ca/hite,  bifhoprick  of  Durham,  IVtfim'si- 
land  and  Cumieilar.tl.  fihamt. 

BRK.bOih,  or  dRUG-BOTE,  Sax.  bri*.  ***** 
and  l«te,  comfevfam.]  The  contribution  to  the  repair  of 
bridges,  [walll  and  castles]  which  by  the  old  laws  of  the 
/f»gl«-Sax9aj  might  not  be  remitted  ;  but  by  degrees 
immunities  were  granted  by  our  kings,  even  againlt  this 
duty  ;  and  then  to  be  quit  of  brig-bcte  fignihed  to  be 
exempt  from  tribute  or  contribution  towards  the  mend- 
ing or  rc  edifying  of  bridge*.  F.tia^  lib.  1.  f.47  j  Sdtklt'j 
Ti:ltt  cf  Honour,  fol.  622 Sftlm.  V.  Bvigbote  and 
Burgbote. 

BRISTOL,  A  great  city,  famous  for  trade:  the 
mayor,  burgelles  and  commonalty  ot  the  city  of  Br:Jt:!t 
are  confervators  of  the  river  .v.  en  from  above  the  bridge 
there  to  Kin? -road,  and  fo  down  the  Severn  to  the-  t.\o 
iflands  called  kismet ;  and  the  mayor  and  jullices  of  the 
faid  city,  may  make  rules  and  orders  for  preserving  the 
river,  and  regulating  piiors,  matters  of  fliips,  &?V.  Alfo  for 
the  government  of  the»r  markets :  and  the  llreets  are  to  be 
kept  clean  and  paved  ;  and  lamps  or  lights  hung  out  at 
night.  Stat.  1 1  W  I  2  Wt  \  — No  perfoil  Iliall  aft 

as  a  broker  in  the  city  ot  B*:,}«lt  till  admitted  and  It- 
cenfed  by  the  mayor  and  aldern  en,  i£c.  on  pain  of  for- 
feiting 500/.  and  thole  who  employ  any  luch,  to  forfeit 
50/.  (5c.  by  Stat.  3  Geo.  z  c.  31. —  By  the  Stat.  22  G.  z. 
c.  ao,  the  Stat.  1 1  13  1  2  Wi  >.  fenuVrea  more  eitt&oal 
fo  far  as  it  relates  to  the  pau»ig  and  enlightening  the 
llreets;  anu  diver*  regulations  arc  made  in  rciaticn  to  the 
nackncy-coachoicn,  fujuc::,  ui..ymcn,  and  carters,  and 
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the  market!  and  feJIirs  of  hay  and  flr.iw,  within  the  faid 
city  and  liberties  thereof, 

BROCAGE,  broeagium.]  The  wages  or  lure  of  a  bro- 
ker :  whicb  is  alfo  termed  brakttagt.  1 1  R,  z<  r.  e. 

B  ROC  EL  I.  A,  This  word,  as  interpreted  by  Dr. 
Tpdntttt,  fignifieth  a  wood;  and  it  is  faid  to  be  a 
thicket  or  covert  of  bulhe^  and  brum  wood,  from  the 
obfolete  Lai,  bntfca,  terra  brufcofa  &  brocia,  Fr.  kf, 
brottllt :  and  hence  is  our  jJrw.Y  of  wood,  and  br--:.Jir^ 
of  cattle. 

BROCHA,  Fr.  W&r,]  An  awT,  or  large  packing 
needle,  A  fpit  in  fome  parta  of  England  is  called  a 
troche ;  and  from  this  word  comes  to  pierce  or  branch 
a  barrel. 

BROCHIA,  A  great  can  or  pitcher,  BroS.  ULi, 
twel*  i.  cap.  6.  Where  it  feems  that  he  intendsjfcrftv  to 
carry  dry,  and  brorhtet  liquid  thir.gs. 

BRODESIALFPENV,  orBRQADHALFPENY,  See 

Btr.ihalfpem. 

BROKERS,  brceeatores,  bttecarii  V  auxfovarii.]  Are 
iIumc  thai  contrive,  make  and  conclude  bargains  and  cost- 
trafts  between  merchants  and  tradefmcn,  in  matters  of 
money  and  merchandize,  for  which  they  have  a  fee  or  re- 
ward:. Thefe  are  Exchange  Srnktrj  -t  and  by  the  S/a,\ 
10  R.  i.  cap*  K  they  are  called  faaggm;  alfo  broggert  tf 
corn  It  ufed  in  a  proclamation  of  Queen  EUnabdth,  for 
badgers,  Baktf'»  Chrtm.fcL^w*  The  original  of  the 
word  is  from  a  trader  broken,  and  that  from  the  Sax, 
fate,  misfortune,  whkh  is  often  the  true  reafon  of  a  man's 
breaking  ;  (a  that  the  name  of  broker  came  from  one 
who  was  a  broken  tradr r  by  mi;  fortune,  and  none  but  fuch 
were  formerly  admitted  to  that  employment ;  and  they 
were  to  be  freemen  of  the  city  of  London,  and  allowed  and 
approved  by  the  lord  mayor  and  aldermen,  for  their 
ability  and  honefty. 

By  the  /fit.  6  Ann,  r.  t6,  they  are  to  be  annually  li- 
eenfed  in  Londcnhy  the  lord  mayor  and  aldermen  who  ad- 
minister an  oath,  and  take  bond  for  the  faithful  execu- 
tion of  their  otf-ces  :  if  any  perfons  fliall  aft  as  brokers, 
without  being  thus  iicenfed  and  admitted,  they  fliall  for- 
feit the  fumof  coo/.  And  perfons  employing  them  50/, 
and  brokers  are  to  regifter  contracts  bV,  under  the  like 
penalty  :  alfo  brokers  fhafl  nor  deat  for  themfelves,  on 
pain  of  forfeiting  100^.  they  are  to  carrv  about  them  a 
ftfvcr  medal,  having  the  king's  arms  and  ihe  aims  of  the 
city,  &e.  and  pay  40  j.  a  year  :o  the  chamber  of  ihecity. 

As  to  brokers  in  Jl'l/hi,  See  tit.  Bri/tcL—And  as  to 
Pitivnhroirrst  fee  chat  title.  As  to  Brokers  illegally  dealing 
in  the  funds  or  flocks,  who  -ire-  ufually  known  by  the  ap- 
pellation of  flock- jobbers,  See  title  FurJi. 

BRO£*  An  old  fwordor  dagger. 

BROSSUS,  BruiieJ  or  injured  with  blows,  wounds, 
or  other  cnfu*lty-  Cuvdet. 

BROTHEL  HOUSES,  Lewd  place*,  being  the  com- 
mon habitations  of  prolli  lutes.    A  bmhtlmpx  was  a 
loofe  idle  fellow  ;  and  a  :fpm  btsrdtlier  or  6ntktlirrp  a 
common  whore.     And  Unf  wtn  i f  n  cOii;r-c'r-on  ci  i 
ibilftHW.  CbfiWtT,  Sec  Uanrdy  Jinufr. 

JBRUDBOTE.  bee  Brip at. 

BRUERK,  erica.'}  Signifies  heath  ground  ;  and 
Irwin,  briars,  thorn;,  or  heath,  from  the        knttf^  Mitf. 

CRUILLUS,  a  wood  or  grove;  Fr.  hral,  brtvH,  a 
thicket  or  clump  of  trees  in  a  park  or  iorelK  H?nce 
ibeabby  cfBmtrt  in  the  forcitof  Wkfmwd  in  r«w.  Qxtt;. 


and  Bniri,  BrehuU  or  Br  Iff,  a  hunting  feat  of  our  ancicfi; 
kinfts  in  the  foreft  of  Burnnv-nd  in  ccrr.,  Butkt. 

BRUILLETUS,  a  fmalf  coppice  or  wood. 

BR  UN  ETA,  properly  Burntla  which  fee. 

BRUSCIA,  Seems  to  fignify  a  wood,  Morutfi.  twi*  I. 

BRUSUA  and  BRUSULA,  Broufe  or  brufhwood. 
Men,  Angl.  to/71,  t.  feL  773. 

BUBBLES.  The  Souch-fea  projcclt*  and  various 
other  fcheme?,  fimibr  in  the  end  intended*  that  of  de- 
frauding the  fubjeci,  though  different  a*  co  die  means, 
were  called  by  the  name  of  bubble/*  The  6  Cep,  t 
r.  18,  makes  all  unwarrantable  undertakings  by  un- 
lawful fubferiptions  fubjeft  to  the  penalties  of  a  fta^t- 
nirt*— See  title  Fandi, 

BUCKLAR1UM,  A  bstkler.  Clauf.  a6£Xr.OT.  8. 

ffttliU 

BUCKSTALL,  A  toil  to  take  deer,  whi:h  by  the 
StJt.  \qllen.  7.  c.  11.  is  not  to  be  kept  by  any  perfon  that 
hath  not  a  park  of  his  own,  under  ptnd'.itt.  See  alio 
3  1.  r,  13.  There  h  a  privilege  of  beinp  fjuit  of 
amerciaments  for  bui/folk.  Prhiiltg.  dc  Sem/JittgbstH< 
iJee  4  Ixft.  306. 

BUCKWHEAT*  French  wheat,  ufed  in  many  coun- 
ties of  this  kingdom  :  in  Ejftx  it  is  called  brank  ;  and  in 

I  WortrferjbWi^  trap,  it  is  mentioned  in  ?he  Stet,  1  j  CS ,  z. 

I  S 

BUCINUS,  A  military  weapan  for  a  footman.  Te- 


1  nves,  peg.  74. 

BUGGERY,  or  Sadwty,  Come^  from  the  Italian  t#- 
**n»«  or  6it*geraret  and  it  is  defined  to  be  a  carnal  co- 
pulation again fl nature,  and  this  is  either  by  the  confuiian 
of  fpecies  ;  that  is  to  fay,  a  man  or  a  wom^n  wiih  a  brute 
beait ;  or  of  fexei,as  a  man  with  a  man,  or  man  unnatur- 
ally wiih  a  woman.  3  /«,,/.  $i  :  n  Co,  Rep.  This 
fin  ag^inJl  Cod,  na;urj,  tJte  law,  it  is  faid  ws?  brought 
into  E'lghnd  by  the  L*mbarttf>    Rtf.  Ptirl.  50  £J.  5. 


numb,  58.  In  ancient  times,  according  Lo  ffmn^  authors, 
it  was  punifhable  witli  burning,  though,  orhcrs  fay  with 
'  bwtying  nlive:  but  at  this  day  it  is  felony  excluded  clergy 
and  punifhed  as  other  felonies  by  iiat.  ^5  IL  &,  cap.  6, 
infarccd  by  5  hltx.  17, 

By  the  articles  of  the  navy,  (rfrt.tg. pat.  zz  Ge*.  t.c, 
33,)  If  any  perfon  in  the  fleet  fhall  commit  the  unci4- 
tiiral  and  deteftabfe  fin  of  buggery  or  Jbdoir.y,  wsth  man 
or  be* It ;  he  (hall  be  puntlhed  with  death  by  the  fentciwc 
of  a  court  martial. 

It  is  felony  both  in  the  agent  and  patient  ronfeittutg, 
except  the  perfon  on  whom  it  is  committed  be  a  hoy  under 
the  age  ol  difrretion  ;  (which  i*  generally  reckoned  at 
fourteen;)  when  it  is  felony  only  111  the  agent;  all 

\y  t  there  may  be  acceffwiei  before  ;md  after  the  fact  \ 
bat  though  none  of  the  principal  offenders  fhail  be  ad- 
milted  to  clergy,  the  acccflaries  are  not  excluded  it.  1 

j  Mat?*  i!rj}.  F.  C.  6;o+ 

In  every  indictment  for  thi> oifence,  there  mud  be  ihe 
WOrdf»  re#i  haifitit  vcarrtara  W  f(trn<t:it«'  etgttttvL',  i>  ■. 
and  of  con  fet^ucacc  fome  kirsd  of  jrrjietration  and  emiliion 
mufl  be  proved ;  but  tiny  the  lead  degree  U  Micienr. 
1  Han;k.  P.C  f.4-  The  general  words  ofthefe  mdidtsen ti 
are,  that  A,B.  on  fuch  a  day,  at,  ts<r  wiili  force  and 
ajtm$i  made  an  afiault  upon  C,  f).  and  then  and  there 

1  wickedly,  dcviiiftly,  fit^ntotilly,  and  againil  the  order 
lib  1  of 
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CvF  nfttnrr*,  commifed  the  venereal  aft  with  the  fiid 
C  D  and  carnally  knew  him,  andth^n  and  there  wicked- 
ly, Safe,  did  with  him  that  fodomhical  and  deteftablc  fin 
called  buggery,  {not  to  be  named  among  Chrillians) 
to  the  great  difpleafure  of  God,  and  difgr^ce  of  all  man- 
kind, §r>.  This  crime  is  excepted  out  of  our  afls  of  ge- 
nLT.il  p.udan. —  this  lays  BLt.kjhnr  is  a  crimi:  which 
ought  to  be  llrktly  ami  impniti.dly  proved,  and  then 
as  Uriel  ly  and  impartially  punifbed.  Cut  it  is  an 
offence  of  Jo  dark  a  nature,  fo  eafily  charged,  and 
the  negative  lb  difficult  to  be  proved,  that  the  accofa- 
tion  mould  be  clearly  made  out:  for  if  fa  lie,  it  deferyca 
a  puniihmem  inferior  only  10  th.t  of  the  crime  itfelf. 

BUILDINGS.  If  a  houfe  new  built  exceeds  the  an- 
cient foundation  i  whereby  that  is  the  caufe  of  hindering 
the  lights  or  air  of  another  houfe,  action  tics  ngainit  the 
builder.  H&h.  131,    In  L**thw  a  man  nay  pluce  ladders 


or  pnlzs  upon  the  ground,  or  agamit  hnuies  adjoining  ior 
tuilding  his  own  ;  but  he  may  not  break  ground  :  and 
buyers  t>{  honfes  ought  to  have  licence  fam  tbe.»ay©> 
and  aldermen,  Sfc.  for  a  board  in  the  tliccts,  which  are 
not  to  be  incumbered.  Cit.LiS,  JO,  1 4.6.  In  new  build- 
ing of  LbHiim,  ii  wa:;  ordained,  that  the  outfides  of  the 
buiUing*  be  of  brick  or  Hone,  and  the  honfes  for  the 
principal  It  reels  to  be  four  ftoriei  high,  having  in  the 
front,  balconies:;     *.  by  Stat.  19  Cm \  2.  r.  3. 


The  laws  for  regulating  of  all  buildings  in  the  chics 
of  /.m^u  and  Wijtmhjtett  and  other  parilhes  and  places 
in  (he  weekly  bills  of  mortality,  the  paritlu-s  of  St.  Maw- 
ir-U^  and  P4tMstf<mM  St.  Pawai  and  St.  L»kt  at 
Cbitfia,  for  preventing  mUchiefe  by  fire,  are  reduced 
into  one  act  by  Slat.  \$Gto.  3.  f.78.  The  regulations  of 
this  law  being  very  minute  and  technical,  we  mull  refer 
the  reader  to  the  ftatute  itfelf — See  title  Fire. 

BULL,  bulla. "\  A  brief  or  mandate  of  the  pope  or  bi- 
Jhop  of  Rn*tea  from  the  lead  or  fbmetimes  gold  feal  af- 
fixed thereto,  which  Mat.  Parht  am*  1157,  thus  de- 
jcribes  j  /*  bulla  imap  Pauii  a  <J&tffr/i 

srw.h  in  mtdiQ  bulLe  ftgutatat  tif  Petri  a  fodftris.  Thefe 
decrees  0/  the  pope  are  often  mentioned  in  our  itatutis, 
as  15  Ed.  3  :  28  H>  8.  (tip.  16  :  1  C?"  z  A  fcf1  jIsT.  r*  8,  and 
I^iVrx,  <-tfj>.  z  :  They  were  heretofore  ufeJj  and  of  force, 
in  [ht=  ]ynd  :  but  by  the  Hatute  aS  flev.  g.  c.  it  was 
enacted,  That  all  bulls,  briefs  and  djfpenfriions  had  0; 
obtained  from  the  bifhop  of  R$tKct  mould  be  void.  Arid 
by  Stai.  j  3  Eftz.  t.  2,  (bee  Stat.  13  Efa,  c.  1 ,)  If  any  per- 
fon  (hall  obtain  from  Reme  any  bull  or  writing  to  abfolve 
or  reconcile  fuch  as  forfake  their  due  allegiance*  or  mall 
give  or  receive  absolution  by  colour  of  fuch  bull,  or  ufe 
or  pubiifh  fuch  bull,  Eire,  ii  is  high  trcafon.  See  Rem?, 

BULL  an  d  EOAR.  By  the  cullom  of  fome  places,  a 
parfon  may  be  obliged  to  keep  a  ball  and  a  boar  for  the 
ufe  of  the  parishioners,  in  consideration  of  his  having 
tithes  of  ealvesand  pig*,  fift.t  Ret*  Mr.  559:  4  Mjrf.  24 1  , 

BULI  IO  SALI^,  As  much  jali  a$  ii  made  at  one 
nxaliitg  or  foiling:  a  meafere  ol  fait,  fuppofed  to  be 
twelve  gallons,  Man.  Aug.  torn*  2. 

BULLION,  Fr.  Ul«n.]  The  ore  or  metal  whereof 
gold  ii  made  ;  and  fignifies  with  us  gold  or  filver  in 
titlct)  in  the  mafs  before  it  is  coined.  Anno  9  £1/.  3.  jh  z. 
€*  z>  See  titles  Cain,  Mwujt* 

BUL  I'EL,  The  bran  or  refufc  of  meal  after  drefted  : 
alio  (he  bag  wherein  it  is  oreilcd  is  calkd  a  tsdttrj  or  ra- 
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ther  Mtrf.  Th:  word  is  mentioned  in  the  ftatute  </<• 
(ijfifit  pjnit  y  rtruifi&i  an  tin  5  1  Hm.  3.  Hence  comes 
bultid  or  I>>:iir«i  brain,  being  the  coarlefl  bread. 

RUN  DLLS.  A  fort  of  records  of  the  Chwner$t  lying 
in  the  oliiccof  the^.V/;  in  which  arc  contained,  the  Jikt 
of  bill*  and  anfwtrs  ;  of  hab*  «r.  cuatcaufa}  certiorari* s  ; 
attachments  i  /tire  /.ici/ts*/;  certificates  of  Hatutc- 
ftaplr ;  extents  and  liberates  j  Jiprrfedtaj's ;  bails  cn 
fpectal  parconi;  bills  from  the  Exchequer  of  rhe  names 
of  fheriffs ;  letter*  patent  fur  rendered  ;  and  deed  5  ci-ncel- 
ed  ;  inquhition*;  pr«vy  fenls  for  grants;  bills  ijgned  by 
the  king  :  warrants  of  efcheaurs  ;  eultomers,  tiff. 

BURCHETA,  from  the  Fr.  btnhe.\  A  kind  of  gnn 
ufed  in  fore  lis. 

BUJR^Ii&R  RKGIS,  Turfe-hearcr,  or  keeper  of  the 
king's  privy  purie-  Pat.  17  Hat.  'A. 

BUKDARE,  rojejtorrrine.A/.';,^//.^/////^,  149, 
BURGAGE  Th-NUKE.  See  title  Twam.  III.  i%. 
]  :      Ft    ts  EucAct,  is  defcribed   by  G/ativi?, 
,  {iib.  7.  r.  3t)  and     exprtlVly  fa  id  by  Littleton,  §  162,  to 
be  but  tenure  in  fecage:  And  it  is  where  the  kin^  or 
other  perfon  is  loid  ot  an  ancient  borough,  in  wfucii  the 
tenements  arc  held  by  a  rent  certain.  Litu  §  i6z,  3. 

It  is  indeed  only  a  kind  oi  town-focage ;  as  common 
focagc  by  which  other  lands  are  holder) ,  is  ufually  uf  a 
rural  nature.  A  borough  is  ufually  diilinguiihed  from 
other  towns  by  the  right  of  fending  members  to  parlia- 
ipeaj  ;  (Set  tnW  ;)  ar.ti  where  the  right  of  elec- 

tion is  by  burgage -tenure,  that  alone  is  a  proof  of  the 
antiquity  of  thi;  borough.  Tenure  in  Burgage  or  Burgage* 
jCf  :  .  therefore  »,  where  houfes,  or  lands  wh'kh  were 
formerly  the  fcite  of  houies,  in  an  ancient  borough,  are 
held  of  fome  lord  in  common  focage  by  a  certain  elia- 
blilhed  rent.  2  Ct*m*  8a- 

'I  he  Iree  focsge  in  which  thefe  tenements  are  held 
feems  to  be  plainly  a  remnant  of  Saxtrt  liberty  t  which 
may  alf'o  account  tor  (he  great  variety  of  cujtnms,  ^f- 
fecling  many  of  thefe  tenements  fo  held  in  ancient  bur- 
gage, the  principal  and  moll  remarkable  of  which  is,  that 
called  Bvrc+gb-Ettglijfe. — See  that  title. 

Other  Ipccial  culkms  thtte  are,  in  different  burgage 
tenures;  a*  in  fane,  ihat  the  wife  fhu.1 1  be  endowed  vf 
ail  her  hu [band's  tenements,  and  not  of  the  third  part 
onTy,  as  at  common  law.  Uu.  §  1 06, — In  others  that  a  man 
might  (previous  to  Stat.  H.%.)  difpofe  of  hii  tenements 
by  w  ill.  Litt.§i6~ — though  this  power  of  difpofal  was 
allowable  in  the  Saxmt  times — a  pregnant  proof  that 
thefe  liberties  of  focage  tenure  wen  fragments  of  Snxott 
liberty.  2  Csmm.  S4. 

BURG,  A  fmall  walled  town,  or  place  of  piivilegCj 
£rV.  See  Bwcagb* 

BURG- BOTE,  from  i«ry,  <vi/?f //wm,  and  fo:ey  atnpnt- 
J'atn.\  I:  a  tribute  or  contribution  towards  the  build- 
ing or  repairing  of  caltles,  or  walls  of  a  borough  or  city  i 
from  which  divers  had  exemption  by  the  ancient  ihar- 
rers  of  die  5&*tyi  kings.  Rajial.  burg-bote  fignificat  quit* 
farttiaw  rtiHtt  ainuis  vturorttm  civitatij  vel  burgi.  Fktat  lib.  1 . 
e.      i  S/ifits.  v.  BttJgh-fotc* 

BULtLiLSSKi),  burgarii  %t  biirginftu^  Properly  men 
of  trade,  or  the  inhabitants  of  a  borough  tir  walled  town  ; 
bm  this  n:irr.c  is  ufuilly  given  to  the  inagilttaies  of  cor- 
porate towns. 

Jo  Gtwany,  and  other  countries,  they  confound  iirr- 
gtft  and  ttiiv£&  i  but  we  diliinguifii  tiiem,  &a  appears  by 
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.  5  R.  2.  c.  4,  where  the  ch(Te<  of  the  common- 
wealth  arc  thus  enumerated,  co.mt,  baien,  &aaurttt  <bi- 
HiaJeer  de  count  ee ;  citizein  de  cite' ;  burgrfs  de  biugb.  See 
Co.  Lit  8o.  Thofc  are  alfo  called  burgrjjls,  who  fcrvc 
in  parliament,  for  any  borough  or  corporation:  See  title 
Parha/ient.  Burgeflcs  of  our  towns  are  called,  in  Dome/ 
day,  the  bomivc;  of  the  kin:;,  or  of  fomc  other  great  man  ; 
bu-  this  only  fhews  whofc  protection  they  were  under, 
and  i>  not  any  infringement  of  their  civil  liberty.  Sqniic 
j2ng  Sax.  G»v.  260  «.  Bui  pen/a  hi /tint!  ba>  >*rum  {5* 
uiUarum,  M  ukx  Excherj.  t  fr.  133.  The  aid  of  burghs, 
ib.  1  V.   00 ,  601.  S^c  title  Borough. 

BURG!  IiREvHE,  fidptjjfau  vittob.  A  breach  of 
pledge,  fyefar,]  It  ii  ufed  for  a  fiae  impofed  on  the  com- 
munity of  a  town,  for  a  bleach  of  the  peace,  ttf. .  Lrg. 
Carmti,  cap  55. 

BURGrlEKl>;  HE,  or  hrglnU'v,  Ufed  in  Thnuf. 
day-hsok.  for  a  breach  of  the  peace  in  a  city.  BLun:. 
BURGHBOTE.  See  Burgbtte. 

BURG  MOTE,  A  court  of  a  borough.  LL.  Canuti, 
HIS.  cap.  44  — Bt>  hrtou  is  different  ;  which  fee. 

BUR<  -  H  WARE,  q.aji  bur  giver. ~\  A  citizen  or  burgeft. 

BURGLARY,  Burgi  latrncinitsm  \  by  our  ancient  law 
called  bamtfecken,  as  it  is  in  Sculaml  to  this  day.  4  Comm. 
223.]  A  Felony  at  common  law,  in  (l)  breaking  an./  n- 
Ur'wg  (2)  the  mar/ion  bouf*  of  another,  or  the  walls  or 
gates  (if  a  walled  town,  or  a  church,  (3)  in  the  might, 
(4)  to  the  intrnt  to  commit  kmc jWuy  uithin  the  fame ; 
whether  the  fcloniou<  intent  be  executed  or  not.  1  Uasut. 
P.  C.  r.  38.  §•  I,  10:4  Ccmm.  224. 

It  feems  thr  plaineil  method  to  confider  the  fubjeel  ac- 
cotding  to  the  lour  parts  of  the  above  definition;  and 
5.  to  add  fomcthing  on  the  punilhment  of  this  offence. 

1.  i'herc  mull  be  both  a  braking  and  Bfi  1  M57  to  com- 
plect this  ufirnce.  1  Hcvwk.  P.  C.  c.  38.  $  3. 

Every  entrance  into  the  houfe  by  a  trefpafTer  is  not  a 
healing  in  this  cafe,  but  there  rou.1  be  an  aHual  breaking. 
As  if  the  door  of  a  manfion  houfe  (land  open,  ar»d  the 
thief  enters,  this  is  no  breaking.  So  it  is  if  the  window 
of  the  houfe  be  open,  and  a  thief  with  a  hook  or  other 
engine  draweth  out  ferae  of  the  goods  of  the  owner,  this 
is  no  burglary,  becaufe  there  is  no  actual  breaking  of  the 
houfe.  But  if  the  thief  breaketh  the  glafs  of  the  win- 
dow, and  with  a  ho  ik  01  other  engine  cr.mcth  out  fome 
ol  the  goods  of  the  owner,  this  is  burglary,  for  there  was 
an  actual  breaking  of  the  houfe.  3  Infl.  64.  But  the  fol- 
lowing acls  amount  to  an  actual  breaking,  viz.  opening 
the  cafement,  or  breaking  the  glafs  window,  picking 
cpen  the  lock  of  a  door,  or  putting  back  the  lock,  or  the 
luif  of  a  window,  or  unlatching  the  door  that  is  only 
latched.  1  Hal.  H.  P.C.  552. 

Having  entered  dy  a  door  which  he  found  open,  or 
having  Iain  in  the  houfe  by  the  owner's  confent,  unlatch- 
ing a  chamber  door;  or  coming  down  the  chimney. 
1  HaiLk.  P.  C.  c.  38.  $  4. 

If  i.iieves  pretend  bufinefs  to  get  into  a  houfe  by  niglit, 
and  thereupon  the  owner  of  the  houfe  opens  his  door,  and 
they  enter  and  rob  the  houfe,  this  ii  burglary.  Kel.  42. 

So  if  perfonsdefigning  to  rob  a  houfe,  take  lodgings 
in  it,  and  then  fall  on  the  landlord  and  rob  him  ;  or 
where  pcrfons  intending  toiooa  houfe,  r.  i.c  a  hue  and 
cry,  and  prevail  with  the  conftablc  to  mute  a  1  vn  b  in 
the  houfe,  and  having  got  in  by  that  means,  with  the 
corner*  content,  biud  die  conitablc,  uid  rob  the  iiiha- 


bitants;  in  both  thefe  ir. /lances  they  are  guilty  of  bur- 
g'arv.  for  thefe  evalions  rather  incrcafe  the  crime. 
1  Ha  A  P.C.  c.  jS.  \$. 

If  a  perfon  be  within  the  houfe  and  Ileal  goods,  and 
then  .^prn  the  houfe  on  the  infide,  and  go  out  wiih  the 
goods,  this  is  burglary,  though  the  thief  did  not  break 
the  houfe.  5  In//.  64.  But  this  was  not  admitted  to  be  law 
with  any  certainty  ;  and  therefore  by  Stat,  iz  At.  c.  7, 
it  is  cnac'l?d,  that  if  any  pcrfon  flu!l  enter  into  the 
man  lion  -houje  of  another,  by  day  or  by  night,  a  ithouc 
breaking  the  fame,  with  an  intent  to  commit  felony,  or 
being  in  fuch  houfe  Oiail  commit  any  felony,  and  Hull 
in  the  night-time  brtak  the  faid  houfe  to  get  our,  he 
fliall  be  guilty  of  burglary,  and  ouded  of  the  benefit  of 
elegy,  in  'he  fame  manntr  as  if  he  had  broken  and  en- 
tered the  hotnfe  in  ihe  rjigat-timc,  with  intent  to  com- 
mit felony." 

Any  the  leaflo.rn,  either  with  the  whole,  or  with  but 
part  of  the  body,  or  with  any  inttrumcnt  or  weapon, 
ujll  Duikfy  the  word  cntacdia  an  indictment  for  bur- 
glary: as  if  one  do  put  his  foot  over  the  threfiiold,  or 
his  hand,  or  a  hook,  or  pillol,  within  a  window,  or 
turn  the  key  of  a  door  which  is  locked  on  the  infide,  or 
difcharge  a  loaded  gun  into  a  houfe,  &c.  1  P,  C. 

c.  38.  §7,  and  the  authorities  there  cited. — But  where 
thievsrs  had  bored  a  hole  through  the  door,  wita  a  t&ttr* 
bit,  and  part  of  thr  chip*  were  found  in  the  infide  of  the 
houfe,  )etas  they  had  neither  got  in  themfelvcs,  nor  in- 
troduce a  hand  or  initrument  for  the  purpofe  of  taking  the 
property,  the  entry  was  ruled  incomplete.  Id,  ib.  fa  no;e. 

When  feveral  come  with  adcfi^n  to  commit  burglary, 
and  one  does  ir,  while  the  relt  watch  near  the  houfe, 
here  his  act  is,  by  interpretation,  the  aft  of  all  of  ihcm. 
And  upon  a  like  ground,  if  a  fervant  confederating  with 
a  rogue,  let  him  in  to  rob  a  houfe,  it  has  been  deter- 
mined by  all  the  judges,  upon  a  fpecial  verdict,  that  it  is 
burglary  both  in  the  fervant  and  the  thief.  Leaci/s  Havjk. 
P.  C.  i.  c,  38.  §  9.  and  f, 

2.  It  is  certainly  a  dangerous,  if  not  an  incurable 
fault  (o  omit  the  word  dwelling  houfe  in  an  indictment, 
for  burglary  in  a  houfe.  But  it  feems  not  neceflary  or 
proper  in  an  indidtment  for  burglary  in  a  church,  which 
by  all  the  antient  authorities  is  taken  as  a  diilind  bur- 
glary. See  1  Havjk.  P.  C.  c.  38.  §  10.  and  the  autho- 
rities there  cited. 

If  a  man  hath  two  houfes,  and  refidcs,  fometimes  in 
one  of  the  houfes,  and  fometimes  in  the  other,  if  the 
houfe  he  doth  not  inhabit  is  broken  by  any  pcrfon  in  the 
night,  it  is  burglary.  Pop!>.  52. 

A  chamber  in  an  inn  of  court,  tsfc.  where  oneufually 
lodges,  is  a  manfion-houfe  ;  for  every  one  hath  a  feveral 
property  there.  But  a  chamber  where  anv  pcrfon  doth 
lodge  as  an  inmate,  cannot  be  called  his  m.».ihon  ,  though 
if  a  burglary  be  commuted  in  his  lodgii.gs,  tac  indict- 
ment may  lay  the  orrcner  to  be  in  the  m  iiifion-houfe  of 
him  that  let  them.  3  Isjl.  65  :  Kd.  83.  If  the  owner  of 
the  houfe  breaks  into  the  rooms  of  his  lodger,  and  ileals 
their  goods,  it  cannot  be  burglary  to  break  into  his  own 
houfe,  but  it  is  telony  to  heal  their  good:.  H  vod*t  Infi. 
378.    Butfeetw-T'rf,  1  Hawk,  P.C.  c.  3?  §13,  14,  15. 

If  the  owner  live  under  tiie  fame  roof  with  the  inmates* 
there  mull  be  a  feparate  outer  door,  or  .he  whale  is  the 
maniion  of  the  owner  ;  but  if  the  owner  inhabit  no  part 
of  the  houfe;  a  even  if  he  occupy  a  fhop,  or  a  cellar  in 
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it,  bat  do  not  fleep  therein,  it  is  the  manfton  of  each 
lodger,  although  there  be  but  one  outer  door*  LrarFi 
Hr.uri.  P.  C*  f.  38.  $  1 5.  fa  n  —  t  here  being  only  one 
door  in  common  to  all  the  inhabitants,  makes  no  differ- 
ence, where  ihe  owner  does  not  flrep  in  any  part  of  the 
honfe,  for  in  that  cafe,  each  apartment  is  a feparat* mtvt- 
fon.  id.  ft  §  14.  b. 

Chambers,  in  inns  of  couvt,  ttfe.  have  fcpa  rate  out - 
wa rd  doors,  which  arc  the  extremity  of  obllmftion,  and 
are  enjoyed  as  fepata.ee  proper:)',  a*  dTatcs  of  inheritance, 
for  Hie,  or  during  ri.ffidence.< — So  a  houfe  divided  into 
feparate  tenements,  with  a  diftinct  outward  door  to  each, 
will  be  feparutc  houfes.  Id.  lb.  $  13.  tt* 

Part  of  a  houfe  divided  from  the  reft,  having  a  door 
ciF  its  own  to  the  llreet,  11  a  manfion-houfe  of  him  who 
hirer  it.  KH.  84. 

To  break  and  enter  a  Jbvp,  not  parcel  of  the  manfion- 
houfe,  in  which  the  ihop  keeper  never  lodges,  but  only 
works  or  trades  there  in  the  day-time,  is  not  burglary, 
but  on  I-  Isrceny ;  but  if  he,  or  his  fervant,  ufually  or 
often  lodge  in  the  Ihop  at  night,  it  is  then  a  manfton- 
houfe,  in  which  a  burglary  may  be  committed.  1  J£  H. 
P.  C,  557,  558. — But  fee  Stat,  j  j  Geo.  3.  e.  jS,  respec- 
ting burglary  in  the  work  fhops  of  the  plate  g  la  ft  manu- 
factory, which  is  made  fingle  felony,  and  punifhable 
with  tranfportation  for  feven  years. — If  the  mop- keeper 
fleep  in  any  part  of  the  building*  however  diftincr  that 
part  is  from  the  (hop,  it  may  be  alledged  to  be  his  man- 
fjon  houfe;  provided  the  owner  does  not  fleep  under  the 
fame  roof  alfo.  taacb** BetttA,  P.  C  i.  c>  38.  §  16.  in  n. 

A  lodger  in  an  inn  hath  a  fpeciat  intcrcll  in  his  cham- 
ber, fo  that  if  he  opens  hi*  chamber  door,  and  takes 
goods  in  the  houfe,  and  goes  away,  it  feem*  not  to  be 
burglary.  And  where  A.  enters  into  the  houfe  of  B.  in  j 
the  night,  by  the  doors  open,  and  breaks  open  a  chcll, 
and  ileal s  goods  without  breaking  an  inner  door;  it  is 
no  burglary  by  the  common  law.  hecaufe  the  cheft  is  no 
pirt  of  the  houfe:  though  it  is  felony  oufied  of  clergy 
by  iUtute  3  W.  h$  M.  c<  9 ;  and  if  one  break  open  a 
counter  or  cupboard*  fixed  to  a  houfc,  it  is  burglary, 
1  Hah\  liiJI.  P.  C.  5,-4. 

All  out-buildings,  as  barns,  ftabtes,  ware-houfes,  £fc. 
adjoining  10  a  houle,  arc  looked  upon  as  part  thereof, 
and  confequently  burglary  may  be  committed  in  them. 
And  if  the  ware-houfe,  ZJt.  be  parcel  of  the  manfion- 
houfe,  and  within  the  Jame,  though  not  under  the  fame 
roof,  or  contiguous,  a  burglary  may  be  committed  there- 
in*— But  an  out-houfe  occupied  with,  but  feparated  from 
the  dwelling- houfc  by  an  open  paliagc  eight  feet  wide, 
and  not  within  or  con  netted  by  any  fence,  inciofing  both, 
is  nor  within  the  curtilage  or  home  fiat  I.  hc*&t  Ha^k. 
P.C.\.  <*  3S.  §  11,  ft:  4 Ciifunt. 

No  burglary  can  be  committed  by  breaking  into  any 
ground  inclofed,  or  booth,  or  tent,  but  by  Stat. 
5  tj?  6  E.  6*  c.  o,  clergy  is  taken  Jrom  this  offence, 

3,  In  the  day-lime  there  is.  no  burglary. — As  to  what 
is  reckoned  night,  and  what  day  for  this  purpofc,  an- 
tiently  the  day  was  accounted  to  begin  only  at  fun  riling, 
and  to  end  immediately  upon  fun  let;  but  the  better 
opinion  fecms  lobe,  that  if  there  be  day  light,  or  e  rtpuf-^ 
rulam  enough  begun  or  left  to  difcern  a  man's  face  with- 
al, ic  is  no  burglary.  But  this  doe*  not  extend  to  moon- 
light ;  the  malignity  of  the  offence,  not  fo  properly  ari- 
/ing  from  it:  being  done  in  the  dark,  as  at  the  dead  of 


night,  when  fleep  has  difarmed  the  owner,  and  rendered 
his  caflJc  defenceleft.  4  Cumm.  224 :  1  f/a:vk.  P.  C  r.  38. 

4,  The  breaking  and  entry  mnfl  be  with  a  felonious 
intent,  osherivife  it  is  only  a  tnfp.ifs  ;  and  it  is  the  fame 
whether  fuch  intent  be  actually  carried  into  execution,  or 
only  demon  11  rated  by  fome  attempt,  of  which  the  jury  i* 
to  judge.  And  therefore  fuch  breaking  and  entry,  with 
intent  to  commit  a  robbery,  a  murder,  a  rape,  *  y  ;,ny 
other  felony,  is  burglary.  Nor  does  it  make  any  differ- 
ence, whether  the  offence  were  felony  at  common  law, 
or  only  created  fo  by  Itatute.  4  Comm.  227  :  f  Hawk. 
P.  C.  f.  33.  $  j8#  19. 

One  of  the  ftrv&nti  of  the  houfe  opened  hts  lady1* 
chamber  door,  which  was  fattened  with  a  biafs  bolt,  with 
defi^n  to  commit  a  rape  j  and  it  was  ruled  to  be  bur- 
glary, and  the  defendant  was  convicted  and  tranfport- 
cd*  Strati.  481  :  KrL  67, 

A  fervant  embezzled  money  intruded  to  oh  care  j  left 
ten  guineas  in  his  trunk:  quitted  his  mailer's  ferv ice  ; 
returned  ;  broke  and  entered  the  houfe  in  the  night,  and 
took  away  the  ten  guineas,  and  adjudged  no  burglary. 
Ltattft  HawL  P.  C.  i,  c.  38.  §  jtf  n.  Stdvtde  1  Shut.  53. 

j.  Every  man's  houfe  is  considered  a>  his  callle,  as 
well  for  defence  again  ft  injury  and  violence,  as  for  t&s 
poir.  j  Co.  92.— To  violate  this  fecurity  is  con  fide  red 
of  fo  atrocious  a  nature,  that  the  alarmed  inhabitant, 
whether  he  be  an  owner  or  a  mere  inmate,  (O*,  6V, 
544,)  is  by  Swt.  24.  H.  8.  ct  5,  exprc%  permitted  to 
repel  the  violence  by  the  death  of  the  afiYdanci,  without 
incurring  the  penalties  even  of  excufeable  homicide — - 
For  a  courfe  of  time  however,  the. life  of  a  burglar  was 
faved  by  the  plea  of  cJergy  ;  but  ai  the  in  create  of  na- 
tional opulence  furniJhed  further  temptations,  additional 
terrors  became  neceflary ;  therefore  by  Stat,  iS  Efe.Ct  jt 
clergy  is  taken  away  from  the  t$c*c*\  and  by  Slat,  3  ^4 
W.  id  M.  c  9,  from  acccflarie^  before  the  facl. 

Still  further  to  encourage  the  profecution  of  ofTenders, 
i:  i:-  enabled  by  Star,  10^11/^3,  f.  ij,  that  who- 
ever Hull  convift  a  burglar,  lhall  be  exempted  from 
partih  and  ward  ofti.-e;,  where  the  offence  was  cummiued* 
To  t Hi 5-,  Stan.  5  An.  c.  3*,  and  6  Geo.  1.  t\  23,  h.Lvc 
fu  per  added  a  reivard  0/40/.  And  if  an  accomplice, 
being  out  of  prifon,  fhall  convicl  two  or  more  offends 
he  is  entitled  alfo  to  a  pardon  of  the  felonies  as  enume- 
rated in  the  act.  See  title  Accejfary. 

See  likewife  Stats.  Z%  Gto.  2.  c.  56:  17  Gtv<  z.  e.  3, 
and  18  3.  ^  J9,  which  provide,  That  the  charge* 
of  profecuting  and  convicting  a  burglar  ihall  be  paid  by 
the  ireafurer  of  the  county  where  the  burglary  was  com* 
mined,  to  the  profecuior*  am! poor  wimcilcs. 

To  remove  one  inducement  to  the  frequent  commif- 
fton  of  burglaries,  Stat.  10  Gt*„  3.  c.  48,  provides  that 
buyers  or  receivers  of  Rolen  jewel s3  gold,  orfjlver  plate, 
where  the  ftealing  mail  have  been  accompanied  by  bur- 
glary, (or  robbery )  may  be  tried  and  transported  for 
fourteen  years,  before  the  conviction  of  the  principal. 

And  to  check  thit  offence  in  its  progrefs,  Stat.  23 
3*  r.  8S,  enacts,  That  any  perfon  apprehended,  having 
upon  him  any  pick-lock  key,  tsV.  or  other  implement, 
with  intent  to  commit  a  burglary,  fhall  be  deemed  a 
rogue  and  vagabond,  within  Stat,  ij  Gee.  2*  c.  c» 
For  further  matter,  See  titles  Chrgyt  Larcttty 
BUKI,  Kulbandincn.  Mm,  A^!.  mi.  3,  p.  1 83. 

BURIALS, 


BUR 


BUT 


BURIALS,  PeiTcm  dying  are  to  be  twreJin  woollen, 
on  pain  of  forfeiting  5/,  And  affidavit  is  to  be  made  of 
fiich  burying  bt  fore  a  juftice,  fcfc  under  the  like  penal- 
ty. Sjvj/.  30  Car*  z.  e.  3. 

BURNETA,  Cloth  made  of  dyed  wool.  A  bttrntt 
colour  mu ft  be  dyed;  but  brumu  trior  may  be  made  with 
wool  without  dying,  which  are  called  medleys  or  mJIet*. 
Ljndruiood.  Thus  much  is  mentioned  becaufe  this  word 
is  fomctimes  wrote  bntntta. 

BURNING  in  the  HAND,  Fide  Branding. 

BURNING  of  ho  lifts,  out-h^ule*,  malicious  burnings 
&c.  See  title  jttjon. — To  the  malicious  burnings  mcn- 
tioned  under  title  Jtfm,  may  be  added,  that  fay  Stat'.  6  Ceo, 
] .  e .  23,  affhulcing  with  intention  to  burn  tb?  garment* 
of  another  in  the  public  (beet,  (by  aqua-f"oiiisT  Oj.  .)  is 
punifhablc  with  tranfportation  — By  Stat,  ax  W  23  Car.  2. 
e.  II  :  and  1  An*  fl,  2  c.  ot  to  hum  any j*//  to  the  pre- 
judice of  the  owners  or  freighters  »  and  by  Srar,  4  (,Vc  t- 

la,  to  the  prejudice  of  the  underwriters,  is  made  fe- 
lony without  cleigy. — By  $t*t,  \z  do.  3,  t.  24,  to  burn 
the  king't  ftiips  of  war.  or  any  of  the  arterial;  or  floras, 
fijftr*  therein,  is  alfo  made  felony  without  clergy. — By 
Stat,  27  G«.  i.  c,  15,  threat /ting  by  anonymous  or  ficti- 
tious letters,  to  burn  houfes,  bams,  &c.  i*  felony  with- 
out clergy. — As  to  penalry  on  fervanrs  fctring  fire  jo 
houfes  by  negligence.  See  title  Fire,   See  further  titles 

Ft  bus.  Na  - jt  S  bifif,  Irjlranee, 

BURNING  to  DEATH,  See  titles  Trrafm* 

EURRO^HIUM,  A  burrock,  or  (mall  wear  over  a 
liver,  where  wheel  >  at*  laid  for  the  taking  of  filh.  CvuxL 

BURSA,  A  purfe.  Ex  Chart,  vtt. 

EURSARIA,  The  in rfny,  or  exchequer  of  collegiate 
and  conventual  bodies  -f  or  the  place  of  receiving  and 
paying,  and  accounting  by  the  bvfjnr:i>  or  bur/In. 
t%ib.  slnity.  p.  2SS.  i^ut  the  word  bur  jar ii  did  not  only 
ngnify  the  b^rfttn  of  a  convent  or  college;  but  formerly 
ibpendiary  fc  ho  Sari  were  called  by  the  name  of  bur/arii, 
as  they  lived  on  the  bitrft:  or  fund,  or  public  flock  of  ihe 
"  University*  At  Pari:,  and  .^inong  the  Crftrrtiam  m*mksy 
they  were  particularly  termed  by  this  name,  Jehatt,  Major, 
Cejl.  Stat.  UL  J.  r.  5. 

BUR.tE,  bar/4,  cambium,  iiifilkaJ]  An  exchange,  or 
place  of  meeting  of  merchants, 

BURSilOLDERS,  Sec  tide  M va Icrwgb* 

BUSONEi  COMITATUS:  BraA.  M.  3-  traff.  2. 
tap.  1.    BUurtf  fay 5  h.finn  is  ufed  for  brnvnes* 

BUSSA,  Afhip.  BUukSj  D:fi.~~ The  verTels  ufed  in 
the  herring  fineries  are  called  Bujfes  and  Smath* 

BUSSELLUS,  A  bufhel ;  from  bu-za,  butts,  buttisr  a 
ftandtug  meafure  :  and  hence  buttkella,  butticAhts,  bujftl- 
ifut  a  lei*  meafure,  Snme  derive  it  from  the  old  Jr-'r. 
bfuh  ,  le.it iter  continents  of  wine  ;  whence  come  our  lea- 
ther buJ'^z't  and  bzttlff.  Ktnntt*l  Gfajf. 

BUVTA  and  BUoiUS,  bujta*  and  bufivt,  tee.  Sec 
Brutia  and  Brttjula* 

EUiT  ^RD,  A  large  bird  of  game,  ufually  found  on 
downs  and  plains,  mentioned  in  the  Sfttf.  25  Hen.  b, 
e*  I  If  Sec  title  Game. 

BU  i  Cr;ERS,  '1  hefe  were  anciently  compelled-  byfta- 
tute  ro  IclJ  iheir  meat  at  reafbnable  'priuej,  or  forfeit 


2  3  E.  6.  c.  1  j.  {revived,  continued  and  confirmed 
by  Stat*  22  t#  23  Car,  2.  f.  19,  which  is  now  expired,) 
Butchers  (and  others)  confpiring  10  fell  their  victuals  at 
certain  rates,  are  liable  lo  10/.  penalty,  or  twenty  day* 
imprifonment,  for  rhe  full  ofFcnte — 20/.  or  pillory  for 
tiic  fecond — and  40A  ar  pillory,  and  Jufs  of  ear  for  the 
third. — The  ofTencc  to  be  tried  by  the  fetficinior  leer. — 
See  litk  Qiatf*,Wa(y.~- By  Stat.  4  //-  7.  r  3,  no  butcher 
(Kali  flay  any  beall  within  any  walled  town,  except  Car- 
ii/U  and  Berivicit, — By  the  wdinamt  for  baker i>  wart.  temp. 
butchers  are  not  to  fell  Twine's  fit-lb  meazlcd,  or  flcAi  dead 
of  the  murrain, —  By  Stat,  3  C.  i.  r*  1,  butchers  are  not 
to  fell  oi  kill  meat  on  Sunday. — By  Stun.  1  Jac.  v.  e.  zj  1 
and  9  An,  e,  1 1,  regulations  are  made  as  to  the  watering 
and  gjfhing  hides ;  and  the  felling  putrified  and  rotten 
hides  by  butchers ;  and  by  the  faid  Stat,  z  Ja<.  no  but- 
cher (lull  be  a  tanner,  or  turrifr. 

See  further  titles  Cuttle  ;  Furejialling ;  Plfiitalx. 

BUTLKR,  See  BooUr. 

BUTT,  bvuhunt.]  A  meafure  of  wine,  well  known 
among  merchants,  and  containing  u6  gallons  of  M*.  - 
fiy  wine,  by  Stat.  1  R,  3.  c  13. 

BUTTER  and  CHEESE.— By  Stat,  9  //.  6  c,  8t  A 
weigh  of  cheefe  fhall  contain  thirty-two  dour  ,  eachi 
cloue  7  lb.  e=  2  rtir/.  Every  kiiucjkin  of  butter  lhall  con- 
rain  1  i;  pounds,  the  firkin  y>,  arul  pot  14  poLtndi  cf 
good  butter,  (every  pound  iGtz.)  befides  the  cafks  aod 
pots  ;  and  old  bad  butter  ih;iU  not  be  mixed  with  good, 
nor  lhall  butter  be  repacked  fur  fair,  which  incurs  for* 
feiture  of  double  value,  ££fif.  And  fuller*  and  packer*  of 
butter  thall  pack  it  in  good  calks,  and  fet  their  ntinca 
thereon,  with  the  weight  of  the  csOc.  and  butter,  on  paia 
of  \01.per  ctut-  Stat.  1  3  &  14.  Car,  2.  cap*  26. — t\iy. 
ers  of  butter  are  to  put  marks  on  calks  ;  and  perfons 
opening  them  afiervvards.  or  putting  in  other  butter,  "izc. 
fhaJl  forfeit  20  j«  4^5  &  c.  7.  The  laid  Stat* 
4^5  IT.  M,  c.  7,  alfo  contains  regulations  to  com- 
pel w  a  re  ho  ufe-  keeper?,  weighers,  fearchers,  and  Ship- 
pers, to  receive  all  butter  and  cheefe  for  the  London  marker, 
without  undue  preference" — Tne  Stat**  8  CVo.  J.  c.  xj  : 
and  ty  Geo.  2.  c.  8,  regulate  the  Tale  of  butter;  the 
forn:cr  in  the  city  of  Ytrk,  the  latter  at  LKnu  Mutton,— 
See  titles  Weigbu  trad  Nrafurd. 

BUTTONS,  Toreign  buttons  are  not  to  be  imported 
on  penalty  of  too/*  on  the  importer,  and  ;o/.  on  the 


W  M. 
iftue 


e.  to.— And  by  the  fame  flaiute*,  a  juiHct 
his  warrant  to  fearch  for  and  fetes  the  fame* 

By  $iat.  to  fV.  ye,  2,  No  person  iball  snah*  JtH^  or 
fet  on t  any  buttons  made  of  wood  only,  and  turned  in 
imitation  of  other  but  ton  s»  under  penalty  of  401.  an  . 
A  ihank  of  -  wire  being  added  to  the  buiion  toaltca  bp 


ftt  6i,  button,  made 
clot  net  are  ufu;uly  ma 
11  y  Si^U  S  A'K,t.6. 
fell,  let  on,  tift,  or  b 
button  holes  of  cloth, 
this  act  no  power  is  £ 


no  perfon  fltall  nuilr,  /et.\  or 
cloth,  or  other  ftuft$  oi  which 

tayh'tVt  at!\r  pt.jlHj  fit  a  11  make, 
,  on  any  tlothcs,  iiny  buttons  or 
r>  on  pain  of  $1.  a  do^eti.— -By 


ofpeau-,  gt.  And  were  not  to  buy  any  fat  cattle  to 
fell  again,  on  pain  of  forfetring  the  vJue  ;  bm  this  not 
to  extend  to  felling  calves,  lambs,  or  fheep  dead,  from 
one  butcher  to  another.  £/*/.  23  Ed.  3.  u       By  SiM. 


1  by  tayjors,  or  button  makers*    Thi*  yet  im^otes,  (in- 
uithitCLiy  caouaji,)  40 j,  a  do^cn,  on  all  Inch  outr.cn*  and 

liitton 


BUT 


BY-LAW. 


button  holes,  with  iin  exception  of  vdvet  i  it  feem»  le- 
velled againfl  the  taylors  ootv,  but  cloches  with  fuch 
buttons  and  button  hole*  expufed  to  file,  are  to  be  for- 
feited and  frized. 

By  SftJ<\  ?  i./!.  |,  c.  j i.  No  perfon  mall  or 
lirar,  on  any  clorhesj  (velvet  excepted)  any  fuch  buttons 
or  button  holes,  on  pain  of  40^-  a  dozen,  half  to  the 
u  i:  nds  on  v.-hofe  01th  they  are  convicted  ;  an  applic  tribe 
of  the  penalty  defcrvedly  reprobated  as  nearly  lingular, 
and  ob  a  principle  not  rcconcilcabte  to  the  ufual  rules  of 
evidence. — Thit  ilatuie  i>  alio  ir.>:orrc^.  p  .rttcilaj \y  in 
making  no  difpofal  of  a  moie:y  of  the  penalty,  in  cafe  of 
conviction  or  cc-nfeflion  by  the  party. 

Theic  a£h  are  feldora  enforced,  and  do  not  feem  very 
confident  with  general  poliev.  See  title  Taylor jt 

BUTTS j  The  place  where  archers  meet  with  their 
boivs  and  arrows  to  Ihoot  at  a  mark  which  wc  call  fhoot- 
iug  at  the  butts.  Alio  huits  afe  the  ends  or  fhort  pieces 
of  land  in  arable  ridges  and  furrows :  httttutn  m/<rt  a  butt 
of  land.  See  tjtJjj  AfaitfUilh 

BUTLER  AGE  or  WINES-  See  title  Cujtmt. 

BUTHSCARLK,  U ift vm .'.  fa, Urh t ,  ( bufcmU  &  huth- 
Jecarli.)  Mariners  or  fea men.  StLfan'i  Marc  Clou/tun*  JM* 
184. 

BUZONJS,  The  fhaft  of  an  arrow^  before  it  is  Hedged 
cr  frnthered.       EJ.  !. 

BYE,  Words  ending  in  fo  or  brr,  fignify  a  dwelling 
place  or  habitation,  from  the  Sax.  bj,  habitat'to. 

BY  L  \WS,  bilagtftfi,  from  Sax.  fo,  pagm,  civifat, 
and  ittgtrt,  lex.  i.  the  J ;nvs  of  cities,  Sptltn.  -v.  bt-}i,igi>tfsy 
Or  perhaps  laws  made  ibittr,  or  by  the  by.']  Certain  or- 
ders and  constitutions  of  corporations,  for  the  governing 
of  their  members  ;  of  coons- leer  and  court-baron  \  com- 
moners or  inhabitants  in  vilh,  made  by  common  af- 
fcut,  for  the  good  of  thoir  that  made  ihcm,  in  particu- 
lar cafes,  w  hereunto  the  public  law  doth  not  extend  ;  fo 
that  they  lay  refit i/lioru  on  the  pz;  •     .  1  y  tli.r 

common  or  Jiarate  iaw  :  guilds  and  fraternities  of  trades, 
by  letters-patent  of  incorporation,  may  iikewife  make 
by-la*xft  for  the  better  regulation  of  trade  among  them- 
fclves,  or  with  others,  Kitth.  4c,  72:  6  Rtp.  63. 

In  Sc&tlattJ  thole  Jaws  are  catled  Jaws  ui'  biriauj,  or^w- 
l/tsi',  which  are  made  by  neighbours  elected  by  common 
con  lent  in  birlttiu  ceurtit  wherein  knowledge  is  taken 
of  complaints  betwixt  neighbour  and  neighbour [  which 
men  fo  chofen  arc  judges  and  arbitrators,  and  ftiled  bir~ 
Itvx-mtn.  And  biriatv:,  according  to  SJttnf,  are  U^ft  ruf- 
ticenwi,  Jnwi  made  by  hufbandment  or  townfhips,  con- 
cerning neighbourhood  among fi;  them.  Skenr,  )W<f,  33, 

The  power  of  miking  ify-Ai**/,  being  included  in  the 
very  act  of  incorporating  a  corporation ;  &jd  moil  by- 
law? being  made  by  corporations,  it  fceuis  more  regular 
to  consider  the  nature  and  diVct  of  them  under  that  LimJ. 
Sec  title  Q>rpw*titNu- 

la  this  place  therefore  we  fhall  chiefly  confider,  1,  who 
may  make  by-liws,  and  2,  the  general  requifitf  s  of  them. 

i.  The  inhabitant*  of  a  town,  without  any  cuiloni, 
may  make  ordinances  Or  by.faivj,  for  repairing  ol  a 
church,  or  highway,  or  any  fuch  thing,  which  is/ir  tiff 
*£#traJ  go&it  of  the  Public:  and  in  fuch  cafes}  the  greater 
part  ftall  bind  all !  though  if  it  be  for  their  own  private 
profit,  as  for  the  well  ordering  of  their  common,  or  the 
lifee*  to c-y  cannot  make  Jmtti  without  a  cuilom  to  wir- 
r.iri:  it;  and  if  there  be  a  cuitom,  the  greateit  part  fhall 


not  brnd  the  reft  in  thefe  cafes,  uolefs  it  be  warranted  by 
tlii-  cuflom.  s  Rep*  63. — A  euflom  to  make  a  fo+lmt 
may  be  alledgcd  in  an  ancient  city  or  borough,— So  in  an 
upland  town,  which  is  neither  city  aor  borough*  1  Inf. 
1 10  A:  Crt>  Ca    49S  :  tiob  Zl2. 

Tlic  freeholders  in  a  court  leet  may  make  By-laws  re- 
Isfing  to  the  public  g^od,  which  (ball  bind  every  one 
within  the  kr.i.  1  D<vrv.  4^7:  Mo.  579^  584.  And  a 
court-baron  ma^  make  By-laws,  by  cu  Horn,  and  add  a 
penalty  for  the  11 -m- performance  or  them. — So  byculcorn 
the  tenants  of  a  manor  m;iv  mike  by  laws  for  the  good 
order  of  the  tenant*.  1  Ro.  Ab,  366.  I  35  :  JWj.  75  : 
Hab,  2 1  j. — So  may  the  homage.  *  Re.  Ab  :  Dy.  322 
But  not  wiihout  a  cu  flora.  74 — And  a  cuitoui  that 
the  ftew.  rd  with  ihe  cotifent  uf  the  homage  may  make, 
them,  a  not  good*  3  Le,.  49. 

z.  All  By-Taws  arc  to  b?  rjajwebte ;  and  ought  to  be 
for  rbc  cwnmim  t&$tt  and  not  private  advantage  of  any 
paracu'ar  perf^ni;  and  mull  be  confonani  to  the  public 
laws  and  Itatutw,  as  fubor~ina;e  to  them.  And  by  Stat. 
ijj  E  7,  r,  jft  By-laws  made  by  corporations  are  to  be 
approved  by  the  Lord  Chancellor*  or  Chief  Jufliccs,  £?V. 
011  pain  of  40 A 

A  By-iaw  may  be  reafnnablc,  though  the  penalty  be  to 
be  paid  to  thofe  who  make  the  i>y  law.  1  Salk  5;% 
And  generally  it  fhal]  be  rcAlonablc,  if  it  be  for  the 
public  good  of  the  corporation.  Catth*  48a. 

By-laws  made  in  t'cjlraint  of  trade  are  not  favoured, 
but  the  dutinction  between  fuch  as  arc  made  to  rsfiwin, 
and  thofe  made  to  rtguiate  trade  feemi  very  nice.  Set-  Lit, 
Ci^rflfVav.-^Undcr  a  general  power  to  make  ty*fawst  a 
by-law  cannot  be  maJe  to  icftr^in  trade*  1  Burt  1 2  — » 
A  tity/fan  that  no  foreign  tradefm-m  Ihnll  ufe  or  exercife  a 
trade  in  a  town,  £ft.  will  warrant  that  which  a  grani 
cannot  do ;  and  where  Ctftiom  hus  reflrained,  a  by-law 
may  be  made  that  upon  compofition  torcigncrs  may  exer- 
cife  a  trade.  Carter  1 20-  Sec  4  Burr.  1951. 

So  By-laws  m-iy  regulate,  hu:  not  totally  reftrain  a 
private  right,  as  in  cafes  of  cpwotom,  Sec  Onto,  Dig. 
title  By  Law,  (B.  2.)  and  [C.  4.) 

l  \  j  By-law  impofe  a  charge  wi  hout  any  apparent  be- 
nefit to  the  party,  it  will  be  void.  tt.  Raym.  32!*. — And 
a  By-law  being  entire,  :1  it  be  unreafonable  for  any  par- 
ticular, Hull  bo  void  for  the  whole,  2  Vtnt.  1S3. 

A  By-law  cannot  tmpufc  an  oath^  nor  impower  any 
perfon  to  adminSftar  it.  Stm.  536.- 

Where  By  laws  arc  good*  notice  of  thein  is  not  ne- 
ceflary*  bcc;u<te  they  are  prefumed  for  the  better  govern- 
ment and  benefit  of  all  perfons  living  in  thofe  particular 
limits  here  made  ;  and  therefore  all  perfons  therein  ;u~e 
bound  to  take  notice  of  them.  1  Lnnu.  404 :  Oq.  Car. 
498 j  5  Ms.-f.  44a:  1  -Wi.  142:  Carth.  4S4. 

If  a  By  law  does  not  mention  how  the  penalty  Hull  be 
recovered,  dtbt  lies  for  it,  \  Rq.  Jib*  366.  /.  ^8.  See  5  Cc. 
64 :  H>b.  279, — Or  action  on  the  cafe  on  ajfumpfo.  z  Lev* 
252, — It  fcems  that  a  By-Jaw  10  levy  the  penalty  by  tti* 
jlrtfsi  fxfr,  or  :r:ifrifojinu:titt  is  void,  unlefs  by  cu. torsi. 
See  Cm.  Dig.  ™!e  $*-£m>,  tD*  *0  (E.  I,  2.  J 

The  court  of  A\  B.  will  not  enter  into  a  qnelUam  911 
the  ajidity  of  a  By- law,  on  the  return  of  a  hab.  car.  turn 
Citnfa,  from  any  Corporation  except  the  city  of  £#Hraffj 
wnere  it  always  doth  ;  but  the  pi  a  inti  if  mult  declare  there, 
and  defendant  may  demur  if  he  has  objections  to  the  By- 
law, z  Burr,  77;. 
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CAB 

(>ABALLA,  from  the  Lat.  cabal!;/.*.]  L'clongirg  to  a  | 
horfc.  Dtnu/day. 
C  ABB  AG  E  S.  Sec  Turnips. 

CABMSH,  cablicium.]  Signifies  brufhwood,  accord- 
ing to  the  writers  of  the  forelt  laws:  but  Spelman  thinks 
It  more  properly  windfall-wood,  becaufc  it  was  written 
of  old  cadibu.'w:,  from  cadtn  :  or  if  derived  from  the  Fr. 
cbabilif,  it  alfo  muftbe  windf.nl I  wood. 

CABLES  for  (hipping;  made  of  old  or  d.nmr.ged  ma-  j 
tcrhls,  liable  to  forfeiture  ;  and  the  regulations  for  ma-  i 
nufaCturing  them  (bided  bv  Stmt.  25  Gto.  3.  c.  56. 

CACHEPOLUS  or  CACHERELLUS,  An  inferior 
bailiff,  a  catchpole.  See  Cvr/uttud.  don  (h  de  Fartudcn  J|& 
fol.  23  :  and  Thru. 

CADE,  Of  herrings  is  500,  of  fprats  1000.    But  it 
is  faid,  that  anciently  6co  made  the  cade  of  herrings,  | 
and  fix  fcorc  to  the  hundred,  which  is  called  Magnum  1 

Crntt.rr. . 

CADE  T,  The  younger  fon  of  a  gentleman  ;  particu- 
larly applied  to  a  voluntier  in  the  army,  waiting  for  fome 
port. 

C  AEPGIEUUM,  $<c  Ceopzilde. 

CAGIA,  A  cage  or  coop  for  birds.  Rot.  Clauf.  38  H.  3. 

CALANGIUM  and  CALANGIA,    A  challenge, 
claim,  or  difpute.  Men.  torn.  2.  fo!.  252. 

CALCETUM,  CALCEA,  .\  caui'ey  or  common  hard  [ 
way,  maintained  and  repaired  with  Honrs  and  rubbifh, 
from  the  Lat.  calx,  chalk,  Fr.  cbaux,  whence  their  chauffet  j 
and  our  caufc<wnY,  Or  path  railed  with  earth,  and  paved 
with  chalk  -lion  z%.  or  gravel.    Calttarhtm  tjfta  athmes  were  ( 
the  woik  and  labour  done  by  the  adjoining  tenants :  and 
cal.r.gtum  w'as  the  tax  or  contribution  paid  by  the  neigh- 
bouring inhabitants  towards  the  making  and  repairing 
fuch  common  road* ;  from  which  fome  perfons  were  j 
cfpecially  exempted  by  royal  charter.  Kcnnet's  Glojf. 

CALEFAGIUM,  A  right  to  take  fuel  yearly.  Bktmt. 

CALENDS  R.  See  S;at.  24  Ge».  2.  c.  23,  fcr  the  efta- 
b'.ilhment  of  the  new  lliie,  and  Stat.  25  G<a.  2.  e.  30, 
which  enacts,  that  theopening  of  common  lanJs,  and  other 
things  depending  on  the  moveable  frails  fuall  be  accord- 
ing to  tlie  new  calendar.  See  titles  BlJftxtiU^  Ttar. 

CALENDAR  MONTH,  Con  Alls  of  30  or  31  days, 
(except  Feb.  2S,  :.nd  in  Leap  year  29,)  according  to  the 
calendar.  See  the  preceding  article,  and  Stat.  16  Car.  2. 
c.  7.  See  title  T.ntt. 

CALENDAR  op  PRISONERS,  A  Jill  of  all  thepri- 
foners'  names,  in  the  cullody  of  each  relpcctiic  flicri/F. 
W  here  prifoners  are  capitally  convicted  at  the  affixes,  the 
judge  may  command  execution  to  be  done,  without  any 
wrir.  And  the  ufage  now  is,  for  the  judge  to  Hgn  the 
calendar,  which  contains  all  the  prifoners'  names,  with 
their  fevcral  judgments  in  the  margin,  and  this  calendar 
ii  left  with  the  Ihcriff.  As,  for  a  capital  felony,  it  i..< 
written  oppofitc  to  the  prifoner's  name,  "  banged  Ifcy  the 
neck."    Formerly  in  the  days  of  Latin  and  abbi evi  uio'n, 
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CAM 

"  fit/.  p*>  coll"  for  *' fufpendatur  per  coflum.1'  Staundrfordt 
P.C.  182.  See  +Cw:m.  403.  and  tit.  Trial,  Ft Pardon. 

CALENDS,  calrnilcj\  Among  the  Rsnam  was  the 
fir  ft,  day  of  every  month,  being  fpoken  of  it  by  itfelf,  or 
the  very  day  of  the  new  moon,  which  ufually  happen  to- 
gether :  and  if  pndic,  the  day  before,  be  added  to  iu 
then  it  r»  the  laft  day  of  the  foregoing  month ;  as  pridie 
cnlemL  Septtmb,  is  the  laft  day  of Augu/I.  If  any  number 
be  placed  with  it,  it  fignihes  that  day  in  the  former 
month,  which  comes  fo  much  before  the  month  named  ; 
as  the  tenth  calends  of  Odobcr  is  the  20th  day  of  S*pttm~ 
btr  ;  fcr  if  one  reckons  backwards,  beginning  at  Ocltbcr% 
the  20th  day  of  Septemhtr  makes  the  loth  day  before 
Ofiober.  In  March,  May,  July,  and  Oihber,  the  uUeuU 
begin  at  the  fixteenth  day,  but  in  other  months  at  tho 
fourteenth  ;  which  cal.nds  mull  ever  bear  the  name  of  tho 
month  following,  and  Le  numbered  backwards  from  the 
hrll  day  of  the  faid  following  months.  Ho*ton*i  Coicord, 
p.  69.  In  the  dates  of  deeds,  the  day  of  the  month,  by 
mm"*,  ides,  or  calends,  is  fufheient.  2  fajl.  675.  See  Idr,. 

CALIBURNE,  The  famous  fword  of  the  great  King 
Arl'/ur.  Hn  eden  and  Brompton  in  Tita  R. 

CALLICO,  No  perfon  fhall  wear  in  apparel  any  print- 
ed or  dyed  callico,  on  pain  of  forfeiting  5/.  And  dra- 
pers felling  any  fuch  callico,  fhall  forfeit  20/.  But  this 
doth  not  extend  to  callirocs  dyed  all  blue;  StM.  7  Geo.  1. 
c.  7. — Peifons  may  wear  fluff,  made  of  linen  yarn  and 
cotton  wool,  manufactured  and  printed  with  any  colours 
in  Gnat  Britain;  fo  as  the  warp  be  all  linen  yarn,  with- 
out incurring  any  penalty,  by  Stat.  9  Gto.  2.  c.  4. — By 
Seat.  14  Geo.  3.  c.  72,  Huffs  wholly  made  of  raw  cotton 
wool  within  this  kingdom,  arc  not  to  be  conlldercd  as 
callicoes,  and  every  perfon  may  ufc  the  fame.  Thefe 
are  diftinguiihcd  by  thiec  blue  ftripes  in  the  felvedge. 
See  title  £»Vir,  and  Burn  J.  title  Exci/e  X. 

CALLING  lav.  PLAIN'IL  F.  It  is  ufual  for  a  plain- 
tiff, when  he  or  his  counfel  perceives  that  he  has  not 
given  evidence  fufheient  to  maintain  his  iiTuc,  to  be  vo- 
luntarily «...  fitter,  cr  wit  hj  jaw  himfelf:  whereupon  the 
crier  i*  ordered  to  cWi  •'*<■  plaivtijf*,  when  neither  he  nor 
any  for  him  appc    .  See  titles  Jvi*/*//,  Trial. 

CALL1S,  •  h  king's  highway  mentioned  in  fome  of 
our  ancient  authors.  Huntiugdui,  lib.  1. 

CAMBIUCK,  There  were  formerly  fevcral  Aatutes 
againll  tlic  importation  and  ufc  of  Gak$lrich$  or  Frcw.b 
lawn*  ;  {.Siatt.  iS  Geo.  z.  c,  36:  ai  Gee,  2.  1:  26  ;)  bui 
now  by  Siahf  27  G<3-  3-  l>-  M3  :  *7  Gf#-.  3*  e-  32« 
j  19,  Cauibrirks,  or  F*tncb  lawns,  legally  imported, 
may  be  worn,  or  fold,  and  no  perfon  fhall  be  profecuted 
for  having  the  fan  e  in  his  pofTeflion.— -By  Stati.  (Gr?.  3. 
r.  37 :  and  7  Geo.  3. 43,  fcveral  regulations  axe  made 
concerning  the  manufacturing  ajid  ilamping  cambricits 
and  lawns  mode  in  F.nohmd;  and  forging  or  counterfeit- 
ing the  {lamp  is  felony  without  cleigy.  ktc  fur;Iicc  titles 

C  c  CAMERA-, 


CAM 


CAN 


CAMERA,  From  the  olJ  Go  m  Cktti.  Cainmrt'^  croak- 
ed;  whence  comes  our  !  nglhh  kt-inlc,  arms  in  kernho. 
But  emMtra  ax  firil  iignified  any  winding  or  crooked  plat 
of  ground;  a*  w/ww  camrram  tors?,  i.     a  hod];  of  land. 

Afterwards  the  word  was  applied  to  any 
vaulted  or  niched  building  ;  and  it  wis  ufed  in  the  L.nin 
law  proceedings,  For  the  judge's  clumber,  c*  Qitwotrm 
tkfJJ&Ut,  the  Star  Chamber,  ^V, 

CAM!  SI  A  ♦  A  garment  belonging  to  priitb,  railed 
xhe  Aib-l\t.  Bltitnjii. 

CAMOCA,  A  garment  of  filk,  Or  feme  thing  better, 
jlftftt.  rom.  5.  #|. 

CAMP  AN  A  HAJULA.  A  fma'l  hand  hell,  mocn  in 
ufe  in  the  eereninnir*  ot  the  Rm&t  church;  and  retained 
amrmg  us  by  fextons,  pmim  clerk?  and  criers.  Girth/. 
Cuml,  a'uil  Wharton.         S#(r.  far.  2*  637. 

CAMP  \  \l  rUM»  Any  part  or  portion  of  a  Urgcr  field 
or  ground;  which  would  otherwiTc  be  in  grofs  or  com- 
mon. Prim*  fftfor*  Colt,  ft,       3.  fi.  89. 

CAM  liR  rUMt  Acorn  field,  ftt.  in  Pari  30  £</. 

CAMP  FIGHT,  Tne  fighting  of  two  champions  or 
combatants  in  the  field.  3/0/?.  221,  See  A±re- Fight,  Bat- 

CAMPUS  M  AIT,  or  MARTTI,  An  afTembly  of  the 
people  every  ye.sr  in  Martha?  .l/'v,  where  ihey  confede- 
rated together  to  defend  the  country  againlt  all  enemies. 
£  :  j  EJ';v,  Cottftffiry  ?/ff>.  35.  Siru.  Duwhtt.  ifiwra  1094. 

CANCELLING  Df  iti**  Awo  Wills,  oVe  thofe  tfitfeti 

CAN  JLEs  and  CHAMDLERS,  If  any  wax-chand- 
lerj  mix  with  their  wates  any  thing  deceitfully,  gste 
the  candfe*  ftiall  be  forfeited  &t,tt  23  £//«.  r.  3.  Pl  al- 
iuw' chandlers  and        chandlers,  are  by  Stat.  z$Gtj>,  3. 

3*  r.  41,  to  take  out  annual  Jicenfes.  And  by  Star. 
2j<7f0  3  <r  74.,mikei&  of  candJei  ft>al]  beon'y  fuch  pcrfon^ 
a-;  are  rated  to  the  parifli  rates.  The  duties  are  regjla- 
ted  by  ^Vrt/.  27  Go3»  3*  c,  1 3.  (4^.  ^rr  tt>.  of  which  was  re- 
pealed by  Son*  3a  Git-.  3.  c  7.} — Thcfe  duties  ami  the 
Marians  regulations  to  enforce-  them,  form  One  of  the  nu- 
merous branches  of  the  lixcitc  laws,  and  depend  on  a  va- 
riety of  ilatutcs ;  a  provilicn  in  one  of  which  is  not  much 
known,  though  generally  interfiling,  i-:^,  "during  the 
continuance  of  the  duties  upon  candle*,  no  per  fan  mail 
Li":  in  the  infideof  his  houte  any  lamp,  wherein  any  oil 
or  fat,  (01  her  than  oil  made  of  fifh  within  Greet  Britain) 
fh all  be  burned  for  giving  light,  or>  pain  of  40*.  Stat. 
8  An.  t.  <J,  £  its.  The  makers  of  candlei  are  not  to  ufe 
racking  iioufes  without  making  a  true  entry,  on  pain  of 
ioc:/,  ,-nd  to  gWe  notice  of  making  candles  ro  die  Ex  i(t 
officer  for  the  duties,  and  of  the  number,  Ssfr*  or  Hull 
forfeit  50/.  Stats*  8  Ah,  c.  9:   il        i.tap.  30:  KUe 

C AND  .KM  AS-  D  AY,  The  fen  ft  of  the  punfcntiwt  of 
the  Btfjfid  Virgin  A/fry,  being  tfce /tfemidiy  of  Fibfur.yy, 
inllicutcd  in  memory  and  honour  of  the  purification  of 
rh=  virgin  io  the  tempte  of  J</ ■;t/aUwi  and  the  prtfenta- 
tjoij  of  our  bl^ficd  Lard.  It  ii  called  CauUt»ii*st  or  a 
.My/  of  ftv<j.jVj,  beeaufc  before  mafs  was  laid  that  day, 
tin  -  Ci'.-ivh  ct>nfocrated  and  kz  ap;.rr,  for  U:n'<\ 
tiff,  <nt.lUi  lor  ihe  whole  year;  and  made  a  pro.elJion 
wi  h  hall*  wed  tanulfis  in  reaiembrancc  of  the  divine  light, 
H'here.vit.)  our  Saviour  illumtnatcJ  the  whole  church  at 
hHt>r*fent*:ton  in  the-  tcmpl=. 

"iV.i»  felltvai  h  no  dav  in  eiurt,  for  the  Judges  fit  not; 
ami  it  is  the  grand  day  in  that  term  of  all  the  ions  of 
1 


court,  where  on  t'ic  ]■.!;*<■■  ancientfy  obferved  many  ce- 
remonies, mid  the  focictie-;  teemed  to  vie  with  each 
other,  in  fumpeuuu*  entertainments,  accompanied  with 
mufuk,  and  aim  nil  all  kinds  of  diverftonsi, 

C  \NES  Oi'KRTJjE,  Dogs  with  whole  feet,  not  law- 
ed   yf»th,  C«  f¥mar.  *h  Sutton  CJfulJ. 

CANKSTl^LLUS,  A  br,fket.    In  the  bquifition  of 
v>,  und  knight's  fees,  oiwq  la  £if  13  of  King 
jf<thtit  for  EJftx  and  HtrtfwJ,  it  appear*  that  one  J  dm 
ol  /.•/.'  1  held  a  manor  by  the  ferviceuf  making  the  Jdn^s 
ba/ket^.  Ex  Ubt*  kuL  S™«.  f«L  1 37 

CANPARA,  A  trial  by  hot  iron  torinerly  ufodin  this 
kingdom,  Sfe  Or JwL 
CAKJPUiUS,  A  fh-rt  fword.  iJW, 
C  \NrNA.  A  rod  ordinance  in  the  meafure  of  ground, 

Rrijjfr,  iralr.  G.jfarA  Akbkpft.  Ehr.  /.  45- 
CANONT,  A  law  or  ordinance  of  the  church;  front 
the  rtlirL  word  mmi  a  rule, 

'I'm.  L^iiN  Law  con  fills  partly  of  certain  rules  taken 
out  of  the  fcriptuic ;  partly  of  the  wrisingi  of  the  an- 
cient fathers  of  the  church  ;  partly  of  the  ordinances  of 
general  and  provincial  councifs ;  and  partly  of  the  decrees 
of  the  Popes  in  former  ages.    And  it  is  contained  in 
1  two  principal  parts,  the  decreet  and  the  decretals :  the 
1  decrees  are  ecclcftaftica!  constitutions  made  by  the  Pope 
'  and  Cardinals,  and  were  firA  gathered  by  Iv)  bimop  of 
dun/it,  who  litod  about  the  year  1114,  hut  afterwards 
'  perfected  by  Gratfat,  a  Bwdiffiia  monk,  in  the  year 
1 1 4 and  alio^.'cd  by  Pope  £v£fiiitu,  to  be  read  in 
fchools,  and  alledged  for  Uw»    They  are  the  moll  an- 
cient, si  having  iheir  beginning  frojo  the  time  of  Cm- 
Jiarttxt  tlic  Great,  the  fjrlt  Chriliian  Emperor  of  famr. 
The  dctrctah  are  canonical  epiillei  wrmen  by  me  Pope, 


or  by  the  pope  an  J  cardinals,  at  the  1 
per  Ions  for  the  ordering  and  determii 
of  controversy,  and  have  the  author! 
thrfe  tliere  are  three  volumes,  the  mi 
piled  by  RujfjnuH(Ls  Bnrcittius,  chap 
NinLh,  and  ac  h  *  command  about  th 
fecond  volume  is  the  work  of  Bauifa 


itc  oi  one  or  more 
!ng  of  fome  matter 
t  of  a  law;  and  of 
whereof  was  com- 
iin  to  Gttwhy  the 
year  tail.  The 
r  the  Eighth,  col- 
e,  Called 


leiled  In  the  year  129S.  And  the 
the  mines,  was  made  by  Pope  CUmtm  the  Fifth,  and 
pubitlhed  by  him  in  the  council  of /^mna,  abcut  the  year 
t^oS.  And  to  thtfe  may  be  added  fome  novel  coniiiti*- 
tiona  of  Jcbfi  the  2  id,  and  fome  other  biihops  of  ftfrnt* 

As  the  tktiu:  fee  om  the  origin  of  the  cano  n  law,  and 
the  rights,  dignities  and  decrees  of  eccleiiailical  perlbns 
with  their  nunnar  of  eTeltion,  ordination,  ifc,  Jo  the 
tL'a tints  contain  the  law  to  be  ufed  in  the  ccctcfi-dtical 
courts  ;  and  the  firft  title  in  everv  of  them,  ii  the  title  of 
the  Bltfled  Trinity,  :oid  of  the  catholkk  fakh,  which  is 
followed  with  cottftkutioiti  and  cuEtoms,  juJgmsnts  and 
determinations  in  iuch  matters  and  caufesasare  liable 
to  ecclefialUcal  cognizance,  the  fives  and  converfatioa  of 
the  clergy,  of  matrimony  and  divorces,  in tjuiiiti on  of  cri- 
minal matters,  picgattort,  penance,  ex^ommuuieaTion, 
t$e.  But  fume  of  the  titles  of  the  canon  law  are  now 
out  of  ufe,  and  belong  to  the  common  law  :  and  others  are 
i  n  t  rod  u ted ,  fu ch  ai  i  riaH  of  wills,  baltardy 3  d efanvition ,  ttfr. 

TrU  of  tithes  were  anciently  in  all  cales  had  by  the 
ecclrfuftical  law;  though  at  this  time  this  law  only 
takes  pijwe  in  fome  parikubr  ta/es. 

Thu.  much  tor  th?  canon  law  in  general  f  and  as  to 
the  iv.ojj  fayuf  by  ttie  Stat.  ^5  Hf*.  S. 

r.  1^, 
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c.  19,  revived  and  confirmed  bv  Stat.  1  JLV.'s.  c.  1,  it  1$  ! 
declared  that  ail  canons  not  repugnant  to  the  king's  pre- 
rogative, nor  to  the  laws,  rtatutcs  and  culloms  of  the 
realm,  lha.ll  be  ufed  and  executed. 

As  for  the  canons  cna&cd  by  the  clergy  under  Jae.  1.  j 
AD.  1603,  and  never  confirmed  in  parliament*  it  has  1 
been  folemnly  3ujudgcd  upon  the  principles  of  lav/  and 
the  conftitution,  that  where  they  arc  not  merely  dcclaia- 
tory  of  the  ancient  canon  law,  but  are  introductory  of 
new  regulations,  they  do  not  bind  the  laity  ;  whatever 
regard  the  clergy  may  think  proper  to  pay  them.  Stra. 
io;7. 

Lord  Bbrd&ii&e  cites  the  opinion  of  Lord  H ,..'/.  and  de- 
clares it  is  not  denied  by  any  one,  that  it  1$  very  plain 
all  the  clergy  arc  bound  by  the  canons,  confirmed  by  the 
king  only  ;  but  they  mull  be  confirmed  by  the  parlia- 
ment to  bind  the  laity.  2  Atk.  6o^. — Hence  if  the  Arch-  \ 
biihop  of  Canterbury  grants  a  difpenfatioa  to  hold  two 
livings  diftindl  from  each  other,  more  than  thirty  miles, 
no  advantage  can  betaken  of  it  by  lapfe,  or  othcrwife  in 
the  temporal  courts;  for  the  retlriciion  to  thirty  miles 
was  introduced  by  a  canon  made  fi nee  the  Stat.  25  H.  8. 
See  2  Black.  Rep.  968. 

There  are  four  fpecies  of  courts  in  which  the  canon 
laws,  (and  the  cfoil  laws  alfo.  See  title  Civil  Law,)  are 
permitted  under  different  reftriclions  to  be  ufed.  1 .  The 
couits  of  the  archbiftiops  and  bifhops,  and  their  der'tva-  J 
tive  officers;  ufuaily  called  in  our  Lw  Courts  Chrillinn, 
Of  the  Eccltjtajlical  Count. — 2.  The  military  courts,  or 
Courts  cf Chivalry.—  3.  The  Courts  of  Admiralty. — 4.  The 
Courts  of  the  two  Univojitlt*.  In  all,  the  reception  of 
thole  laws  in  general,  and  the  different  degrees  of  that 
reception,  are  giounded  entirely  upon  cullom;  corro-  | 
borated  as  to  the  Uiiiverfities  by  act  of  parliament,  rati- 
fying thofe  charters  which  confirm  their  cullomary  laws. 
1  Cjkim.  83. 

For  the  peculiar  jurifdiclion,  6f5fi  of  thefc  courts. 
See  th«s  Did.  title  Courts. — The  following  particulars 
relate  to  them  all,  and  to  this  fubject,  in  general. 

1 .  The  courts  of  common  law,  have  the  fuptrintmdancy 
over  thefe  courts  ;  to  keep  them  within  their  jurifdie- 
tions,  to  determine  wherein  they  exceed  them,  to  re- 
train and  prohibit  fuch  excefs ;  and  in  cafe  of  contu- 
macy, to  punith  the  oftictr  who  executes,  and  in  lome 
<  afes  the  judge  who  enforces,  the  fentence  fo  declared  to 
be  illegal,  Sec  titles  JuriJdiclion\  Prohibition. 

2.  The  common  law  has  leferved  to  itfelf  the  cxpofi- 
tion  of  all  fuch  Jlattftts^  as  concern  cither  the  extent  of 
thefe  courts,  or  the  matters  depending  before  them. 
Ann  therefore  if  thefe  courts  either  rcfufc  to  allow  thofe 
acts  of  parliament,  or  will  expound  them  in  any  other 
fenfe  than  what  the  law  puts  on  them,  the  courts  at 
H "r flmi alhr  will  grant  prohibitions  to  rtllrain  and  tontroul 
them    See  title  Statutes. 

3.  An  appeal  lies  from  all  thefe  courts  to  the  king  in 
the  la il  reiort  ;  which  proves  that  the  jurifdiclion  exer- 
cifed  in  them,  it  derived  from  the  crown  of  England,  and 
not  from  any  foreign  potentate,  or  intrinlic  authority  of 
their  own.  Sec  Stat.  2;  H.  8.  c.  21. 

1-rcm  thefe  three  llrong  mark;^  and  enfigns  of  fupcrio- 
rity,  it  appears  beyond  a  doubt  that  the  t  anon  (and  ci- 
vil) laws,  though  admitted  in  fome  cafes  by  cullom  in 
frme  courts,  are  only  fuborJinatc,  &  leges  fub  graz-iote  J 
l-ge  \  and  that  thus  admitted,  retrained,  a.tcred,  new-  [ 


modelled  and  amended,  they  are  by  no  me:ns  a  Jiftirrt 
independent  fpecies  of  laws,  but  inferior  branches  cf  the 
cullomary  or  unwritten  laws  of  EnvlanJ,  properly  called 
r  's.- k'r.'g's  ealtjiaftical)  military,  >na>itune>  or  atadt  rail  at 
laws.  I  Comm.  84. 

CANON  RKLIOIOSORUM,  A  book  wherein  thr 
Religious  of' convents  had  a  fair  tranfeript  of  the  rules  <f 
their  order,  which  were  frequently  read  amonrj  them  as 
their  local  (latutes ;  and  this  book  was  therefore  called 
Regula  and  CWv.  The  public  books  of  the  religious 
were  the  four  following.  x.MiJale,  which  contained  all 
their  offices  of  devotion.  2.  Afar/yrologiwn,  aregi.Urof 
their  peculiar  tV-ints  and  martyrs,  with  the  phtc  and  time 
of  pallion.  3.  Ca.tvi  or  Refufa,  the  indication  and  rules 
of  thoir  order.  4.  Kecrolc^ium  or  Obituarium,  in  which 
they  entered  the  deaths  of  their  founders  and  benefactors, 
to  obferve  the  days  of  commemoration  of  them.  Kemtet'; 

am 

CANTEL,  eantfl/u.-n.]  Seems  to  fignify  the  fame  with 
what  we  now  call  lump,  as  to  buy  by  meafurc,  or  by 
the  lump:  but  according  to  Blount  it  i>  chat  which  is 
added  above  meafure.  Stat,  de  Piflor.  cap.  9.  Alfo  a 
piece  of  any  thing,  as  a  cartel  of  Imad,  and  the  like. 

CANTRED,  cantredtu,  a  Brtttjb  word  from  ear.',  or 
(autre,  Brit,  centum,  and  tret,  a  town  or  village . ~  lit 
Wales  an  hundred  villages:  for  the  Weljb  divide  their 
counties  into  canneds,  as  the  Englijb  do  into  hundreds. 
This  word  is  ufed  Stat.  28  H.  8.  c.  3. — See  Man.  Augl. 
part,  x.fol.  319,  where  it  is  written  Kantttp. 

CAPACITY,  capa<itas.~\  An  ability,  or  fitnefs  to  re- 
cci\i-:  and  in  law  it  h  where  a  man,  or  body  politick, 
is  able  to  give  or  take  lands,  or  other  things,  or  to  lue 
aclions.  Our  law  allows  the  king  two  capacities  a  na- 
tural and  a  politick:  in  the  firll,  he  may  purchafe  lands 
to  him  and  his  heirs ;  in  the  latter,  to  him  and  his  fuc- 
ccllors.  An  alien  born  hath  fufficient  capacity  to  fuc  in 
any  perfonal  action,  and  is  capable  of  pcrfonal  ellare ; 
but  he  is  not  capable  of  lands  of  inheritance.  See  title 
Alien.  Perfons  attainted  of  treafen  or  felony,  idiots, 
lunaticks,  infants,  feme  coverts  without  their  hulbands, 
life,  arc  not  capable  to  make  any  deed  of  gift,  grant  or 
conveyance,  unlefs  it  be  in  fome  fpecial  cafes.  Co.  Lit. 
171,  172.— Sec  titles  Age,  Infant,  and  other  fuitable 
titles. 

CAPE,  La/.'}  A  writ  judicial,  touching  plea  of  lands 
or  tenements;  fo  termed,  as  moll  writs  arc,  of  that 
word  in  it,  which  carries  the  chief  intention  or  end 
thereof :  and  this  writ  is  divided  into  cape  magnum  and 
cape  pa>  www,  both  of  which  concern  things  immoveable. 
Tcrmej  de  la  /  v. 

Capk  Magnum;  or  the  grand  cape.  Is  a  writ  that  lies 
before  appearance  to  fummon  the  tenant  to  anfwer  the 
default,  and  alfo  over  to  the  demandant:  and  in  the  Old 
Nat.  Brev.  it  is  defined  to  be,  where  a  man  hath  brought 
a  prttdpe  quod  reddat  of  a  thing  touching  plea  of  l.md, 
and  the  tenant  makes  default  at  the  day  to  him  given  in 
the  original  writ,  then  this  writ  fhall  go  for  the  kiu^  to 
t.ike  the  land  into  his  hands  ;  and  if  the  tenant  come  not 
at  the  day  given  him  thereby,  he  lofeih  his  Una, 
See  Reg.  J«d.fol   1  :  Bratl  lib.  3  Irael.  3.  c.  I. 

C*re  Parvum   or  petit  >ape<  h  where  the  tenant  is 
fummoned  in  pica  of  land,  and  comes  on  the  fummons, 
and  his  appearance  is  recorded;  if  at  the  day  given  him 
he  prays  the  view,  and  having  it  granted  makes  default  j 
C  c  z  thai 


CAPE. 


CAPIAS. 


then  thi ;  writ  fhall  ifluc  for  the  king,  lit.  Old  Nat.  Rrev. 

The  tliffcreticc  between  the  grand cape  and  fan 
\ipe  is,  that  the  ?».7j.v/  cape  is  awarded  upon  the  tenant's 
not  appearing  or  demanding  the  view  in  loch  real  actions,  j 
where  the  original  writ  docs  not  mention  the  patticulars 
demanded  ;  and  the  pe:it  cape  is  after  appe arantr  or  view 
granted:  and  whereas  the  grand cap<  fommons  the  tenant 
to  anfwer  for  the  default,  and  likewifc  over  to  the  de- 
mandant: petit  capr  fummons  the  tenant  to  anfivcr  the 
default  only  :  and  therefore  it  is  called  pcj'it  cape  ;  though 
fome  fay  it  hath  its  name,  not  becaufe  it  is  of  imall  force, 
but  by  reafon  it  ccnfifts  of  few  word  a.  Re*,  jtid.fol.  l : 
Pie;  a,  lib.  z.  c.  44  :  Ta  mes  tie  la  ley. 

Cap;:  ad  Vai  entiam,  This  is- a  fpecies  of  cape  mag- 
nun:,  and  is  where  I  am  impleaded  of  Uindli  and  vouch 
to  warrant  another,  againft  whom  the  ftnumtiis  ad  nvai- 
t.  -j.v.-  .  ::.n  hath  been  awarded,  at.d  hi*  comes  not  at  the 
day  given  ;  then  if  the  demandant  recover  againft  me,  I 
fhall  have  this  writ  againft  the  vouchee,  and  recover  fo 
much  in  zalue  of  the  lands  of  the  vouchee,  if  he  hath  fo 
much  ;  if  not,  I  (hall  have  execution  of  fuch  lands  and 
tenements  as  (hail  after  defcend  to  him  in  fee  ;  or  if  he 
purchafes  afterwards,  I  Dull  have  againft  hirn  a  rcfum- 
mons,  &e.  And  this  writ  lies  before  appearance.  Old 
Nat  Btev.  1 6 1  — See  ti;le  Fine  and  Reen  try. 

CAPELLA.  Before  the  word  chapel  was  rellrained  to 
an  oratory  or  depending  place  of  divine  worlhip :  it  was 
ufed  alio  for  soy  fortol  cheft,  cabinet,  or  other  repofttory 
of  precious  things,  efpecially  of  religious  rcliques.  Km- 
net' j  Parocb*  sJutig.  p.  580. 

CAPELLUS,  A  cap,  bonnet,  or  other  covering  for 
the  head.  Ttr.uies,  f.  32.  Captllm  fmeut^  an  helmet  or 
iron  head-piece.  Hwden,  p.  61.  Capellus  militis  is  like- 
wife  an  helmet  or  military  head- piece.  Confuaud.  D*mis 
Je  Fa?evdcr.,  MS.  fd.  2  1. 

CAPIAS,  A  writ  or  procefs  of  two  forts;  one  whereof 
io  the  court  of  C.  P.  is  called  capias  ad  rejpondendum,  be-  j 
lore  judgment,  where  3n  original  is  fucd  our,  &c .  to  take  1 
the  defendant  and  make  him  anfwer  the  plaintiff:  and 
the  other  a  writ  of  execution,  after  judgment,  being  of 
divers  kinds,  as  capias  ad fatisjaciendsim,  tafias  utlagatum, 
fcrV. 

The  Capias  ad  R£fPor.i>F  NOi  M  in  C.B.  is  drawn 
frcm  the  pr.rcipe,  which  ferves  both  for  the  original  and 
(apiai,  and  the  return  of  the  original  is  the  telle  of  the 
eapia:.  If  a  capias  be  fpecial,  in  cafe,  covenant,  life. 
the  caufe  of  aelion  muft  be  recited  at  large,  and  the  fub- 
itaoce  of  the  intended  declaration  fet  forth,  as  alio  in  the 
original. 

This  Capiash  a  writ  commanding  the  fheiirTto  take  the 
body  of  the  defendant,  if  he  may  be  found  in  his  baili- 
wick or  county,  and  him  fafely  to  keep,  fo  that  he  may 
have  him  in  court,  on  the  day  of  the  return  to  anfwer  to 
the  plaintiff  of  a  plea  of  debt,  trefpafs,  i£c  as  the  cafe 
jnav  be. 

In  cafes  of  injury  accompanied  with  force,  the  law,  to 
panifh  the  breach  of  the  peace,  and  prevent  its  dilturb- 
ance,  provided  a  procefs  againft  the  defendant's  pet  fin, 
in  cafe  he  neglected  to  appear  on  the  procefs  of  attach- 
ment againft  his  goods,  or  had  no  fubllance  whereby  to 
be  attached  ;  (See  titles  jittaehiamenta  bomrum  and  Pro- 
cefs\)  fubjefting  his  body  to  imprifonment  by  this  writ 
vt  Capiat  ad  t  cjpotiiltndum.  3  Rip.  12.  But  the  immunity 
of  the  defendant's  perfon,  in  cafe  of  peaceable,  though  1 


fraudulent  injuries,  producing  a  great  contempt  of  the 
law  in  indigent  wrong  doers,  a  capiai  was  alfo  allowed  to 
arreft  the  perfon  in  actions  of  account*  though  no  breach 
of  the  pea^e  be  fuggefted  by  Stats.  Mai  lb.  52  H.  3.  c.  23: 
ll'tjim.  2.  1  \  /•.  1.  r.  11, — In  actions  of  dibt  and  detinue 
by  Stat.  25  E.  3.  c .  17. — And  in  all  actions  on  the  cafe  by 
Stat.  \f)H.  y.c.  9. 

Before  this  Utf  ftatute,  a  practice  had  been  introduced 
of  commencing  the  fuit,  by  bringing  an  original  writ  of 
trv'fpafs  rjuare  claufum /regit ,  for  breaking  The  plaintiff'* 
clofe  vi  ct  a' mis ;  which  by  the  old  common  law,  ful»j<*ct- 
ed  the  defendant's  perfon  to  be  arrelled  by  writ  of  capias'. 
and  then  aftet wards  by  connivance  of  the  court,  the 
plaintiff  might  proceed  to  prolecute  for  any  other  lefs 
forcible  injury.  This  practice  (through  cuftom  rather 
than  necclOty,  and  for  laving  fome  trouble  and  expence, 
in  fuing  out  a  fpecial  original  ad.ipted  to  the  particular 
injury,)  Hill  continues  in  aimoll  all  cafes,  except  in  ac- 
tions of  debt;  though  now  by  virtue  of  the  above  and 
other  ltatiitcs,  a  capias  might  be  had  upon  almoft  every 
fpecies  of  complaint.  See  titles  Common  Pleas,  Ac-ctlam, 
Procefs. 

It  is  now  alio  ufual  in  practice  to  fuc  out  the  capias  in 
the  firft  inflance,  on  a  fuppofed  return  of  the  Ihciitt, 
(that  the  defendant  being  fumnioncd  or  attached,  made 
default,  or  th::t  he  had  no  fubllance  whereby  to  be  at- 
tached) ;  and  .-.ftcrwanls  a  fictitious  original  is  drawn 
up,  if  the  party  is  called  upon  fo  to  do,  with  a  proper 
return  thereupon,  in  order  to  give  the  proceedings  a  co- 
lour of  regularity.  When  this  capias  is  delivered  to  the 
IhcrirT,  he,  by  his  under-mcnf,  grants  a  warrant  to  his  bai- 
liffs to  execute  it. 

If  the  IherifTof  the  county  in  which  the  injury  is  fup- 
pofed  to  be  committed,  and  the  ac.ion  is  laid,  cannot 
find  the  defendant  in  his  jurifdiftion,  he  returns  n»n  ejt 
inventus  |  whereupon  another  writ  ift'uei,  called  a  tejlatum 
capias,  directed  to  the  Iheriff  01  the  county  where  the  de- 
fendant is  fuppofed  to  refide,  reciting  the  former  writ, 
and  that  it  is  teflified,  ttfiatum  cjl,  that  the  defendant 
lurks  or  wanders  in  his  bailiwick,  wherefore  he  is  com- 
manded to  take  him,  as  in  the  former  capias.  Here  alfo 
when  the  actiun  is  brought  in  one  coonty,  and  the  de- 
fendant lives  in  another,  it  is  ufual  for  Caving  trouble, 
time  and  c*pence,  to  make  out  a  tejlatum  capias  at  the 
lull;  fuppoling  not  only  an  original,  but  alio  a  former 
capias  to  have  been  granted.  And  this  fiction  being  be- 
neficial to  all  parties,  is  readily  acquicfccd  in,  and  is 
now  become  the  fettled  practice. 

But  where  the  defendant  abfeonds,  and  the  plaintiff 
would  proceed  to  an  outlawry  againft  him,  an  original 
writ  muft  then  be  fucd  out  regularly,  and  after  that  a 
capias.  And  if  the  IhcrifT cannot  rind  the  defendant  upon 
the  firft  writ  of  capias,  and  returns  a  no»  eft  inventus, 
there  ilfues  out  an  alias  writ,  and  after  that  a  pluries,  to 
the  fame  effeft  as  the  fot mcr  ;  only  after  thele  words,  // \- 
command  you,  this  claufe  is  infertcd,  as  sre  havt fwmvrlyy 
[  oftest]  commanded  you,  /scut  alias,  or  pin ies  pra-cipi- 
mut.  See  further  title  Outl.rxry. — On  the  lubject  alfo  of 
piocefsin  C.  P.  Sec  this  Diet,  title  Commtn  Pleas. — and 
3  Comm.  282, 

A  Capias  is  alfo  in  ofc  in  criminal  cafis. — The  proper 
procefs  on  an  indictment  for  any  petty  mifdemeanor,  or 
on  a  penal  ftatutc,  is  a  writ  of  XHtmrtfaaat,  which  is  in 
the  nature  of  a  fummons  to  caufe  the  party  to  appear. 

And 


CAPIAS. 


CAPITE. 


And  if  by  the  return  to  fuch  vemrt,  it  appears  that  the 
party  hath  hods  in  the  county  whereby  he  may  be 
dinr;:incd.  then  a  .-.  '.  ■ .     lh;;3l  be  s.Tued  from  tijne 

Co  time  till  he  appears.  But  if  the  IherifF  returns  that  he 
hath  no  lands  in  his  bailiwick,  then  upon  his  non  rip- 
pearance,  a  writ  of  capias  mall  iiTue,  which  commands 
the  itu'riff  to  take  his.  body,  and  have  him  at  the  next 
aflifc-j;  and  if  he  cannot  be  taken  upon  the  full  capias  t 
an  alias  and  a  plttria  fhall  iiTue.  But  on  indictments  for 
trcalon  or  felor.y,  a.  capiat  is  the  firft  procefs ;  and  for 
trcafon  or  homicide,  only  one  mail  be  allowed  to  iCuc, 
or  two  In  the  cafe  of  other  felonies,  by  Stat.  25  E.  3. 
£♦14;  though  the  ufageis  to  iff  Lie  only  one  in  any  felony  ; 
the  provifions  of  this  Hat  ate  being  in  mo  ft  cafes  found 
iin prac'ti cable.  2  H.  P.  C.  19J. — And  fo  in  the  cafe  of 
mil  demeanor s,  it  is  noxv  the  ufual  practice  far  any  judge 
of  the  tour!  of  K,  B.  upon  certificate  of  an  indictment 
found,  to  award  a  writ  of  caputs  immediately,  in  order 
to  bring  in  the  defendant.  Cut  in  this,  as  in  civil  cafes, 
if  he  abfeonds,  and  it  is  thought  proper  to  purfue  him 
to  an  outlawry,  a  greater  exafineft  is  neceffary.  4  Cwwn. 
3  1  H.  See  title  Outlawry* 

Capias  ai>  Satisfaciendum,  (Shortly  termed  a 
Ca.  Sa.)  A  judicial  writ  which  ifTues  out  on  the  record 
of  a  judgment,  where  there  is  a  recovery  in  the  courts 
at  WiHmafitr,  of  debt,  damages;  And  by  this 

writ  the  fheriffis  commanded  to  take  the  body  of  the 
defendant  in  execution r  and  him  fafeJy  to  keep,  fo 
that  he  have  his  body  in  court  at  the  return  of  the 
writ,  to  fatisfy  the  plaintiff  his  debt  and  damages.  Vide 
l  LUL  Ahr.  249.  And  if  he  doe*,  not  then  make  fa  lis  fac- 
tion he  mud  remain  in  cuftody  til!  he  does.  When  the 
body  is  taken  upon  a  ca.ft.  and  the  writ  is  returned  and 
filed,  it  is  an  abfoiute  and  perfect  execution  of  the  higheft 
nature  againft  the  defendant,  and  no  other  execution 
can  be  afterwards  had  again  ft  his  lands  or  goods:  except 
where  a  perfon  dies  in  execution,  then  his  lands  and 
goods  arc  liable  to  fatisfy  the  judgment,  by  Stat,  txjac. 
1 .  c.  24,  See  RtL  Abt.  904. 

Properly  fpeaking  this  writ  cannot  be  fued  out  again  ft 
any  but  fuck  as  were  liable  to  be  taken  upon  ihe  capias 
mentioned  in  the  preceding  an ide.  5  Rtp.  12  :  Jlia.  767* 
The  intent  of  it  is  to  imprifon  the  body  of  the  debtor, 
till  fatisfvetion  be  made  for  the  debt,  colfe  and  damages: 
thi>  Writ  therefore  doth  not  lie  figzu'nit,  any  privileged 
perfon*,  peers,  or  members  of  parliament;  nor  s^jind 
executors  or  adminitlrasojs  ;  {except  on  n  dcxaftrsit  re- 
turned by  the  fheriff.  1  Lift,  ajo.)  ror  againil  Juch  other 
perfbns  as  could  not  be  originally  held  to  bail* 

This  writ  may  be  fned  out,  (as  may  at!  other  execu- 
tory proce&l  for  coil-,  ar>^;nll  a  plaintiff  as  wcil  as  a  de- 
fendant, where  judgment  is  had  again  ft  him. 

In  (.ale  two  j  rim  s  are  bound  jointly  and  feveratfy, 
and  profrcutcd  in  two  courts,  whereupon  the  plaintiff 
haJi  judgment,  and  execution  by  en*  fa.  again  ft  one  of 
tfefflj  if  he  after  have  an  thgh  again il  thi;  other,  and 
hU  lands  and  goods  are  delivered  upon  it,  then  he  that 
is  in  prifsjn  Jha!l  have  audita  qua  tin.  iM.  z,  57-  Where 
one  taken  on  a  ca,  fa.  efrapes  from  the  menff,  and  no 
return  is  made  of  ihc  writ,  nor  any  record  of  the  award 
Of  the  capitis  \  rhe  plaintiff  may  bring  a  fclta Jar.  againft 
hint,  and  on  lhat  what  exectifioa  lie  will!  1w  904.  And 
if  ihn  deiendant  refcue  himfeif,  the  plaintiff  fralt  have 
a  new  capiati  the hrlt  writ  not  bt'wg  returned.  I&id.  901 . 


If  a  defendant  cannot  be  taken  upon  a  ca.  fa.  in  tho 
county  where  the  aftion  is  laid,  there  may  il?t:c  a  tcfa- 
tum  cm.  fa.  into  another  county ;  and  fo  of  the  other 
writf,  Sceaiue  title  CV:f' w. j , 

For  further  matter,  fee  titles  Execvticu,  Fieri  fa>:ias. 

Capiai  Utlaca  ruM,  Is  a  writ  that  lie  a  again  CI  a 
per  Jon  who  is  outlawed  in  any  aftion,  by  which  the  the- 
rifF  is  commanded  to  apprehend  the  body  of  the  party 
outlawed,  for  not  appearing  upon  the  exigent,  and  keep 
him  in  file  cuitody  till  the  dny  of  return,  and  then  ptc- 
fent  him  to  the  Court,  there  to  be  dealt  with  for  his 
contempt  i  who,  in  the  Common  Pleas,  was  in  for- 
mer times  to  be  committed  to  the  Fhrtj  there  to  remain 
till  he  had  fued  out  the  king's  pardon,  and  appeared 
to  the  aftion.  And  by  a  fpe^ial  capias  utUgatum  (againft 
the  body,  lands,  and  goods  in  the  fame  writ.)  the  fhcriff 
is  commanded,  to  feiste  :\\\  the  defendant's  lands,  gondj 
and  chattel?,  for  the  contempt  to  the  king  ;  and  the 
plaintiff,  (after  an  inquifiiion  taken  thereupon,  and 
returned  in  10  the  Exchequer)  may  hive  the  lands  ex> 
tended,  and  a  grant  of  the  gocds,  &c.  whereby  to  com- 
pel the  defendant  to  appear  ;  which  when  he  doth,  if 
he  rcverfe  the  outlawry,  the  fame  fhall  be  rcflored  to 
him.  OU.  Nat*  Br*  154.  When  a  perfon  is  taken  upon 
a  capiat  uf/agatuiri,  the  iherifF  is  to  take  an  attorney's  en- 
gagement to  appear  for  him,  where  fpecial  bail  is  not 
required  ;  and  his  bond  with  fureties  to  appear,  where 
it  is  required*  Stat.  ^5  IV.&RL  c.  lU.  See  Otitlatmy* 

Capias  tkoFikk.  Anciently,  when  judgment  was 
given  in  favour  of  the  plaintiff,  in  any  action  in  the 
king's  courts,  it  was  confidcred  that  the  plaintiff  be 
arretted  for  his  wilful  delay  of  juJl ice,  orrtf/iW.'-.bci.dken, 
till  he  paid  a  fur  to  the  king,  confidcring  it  as  a  public 
mifdemeiinor  coupled  with  the  private  injury — Cut  now 
in  cafes  of  frefpaj's,  ttclimcnt^  ajfault  and  fatfc  imprifauRtnt 
it  is  provided  by  Stat.  5  &  6  ff.itf  ilf.  c*  13,  that  no 
writ  of  capias  ftiall  iffue  /w  ihc  f:cf  nor  any  fine  be  paid : 
but  the  plaintiff  mall  pay  6/.  to  the  proper  officer, 
and  be  allowed  it  againfl  the  defendant  among  his  ether 
coils*  See  title  Jit/t^mcix,  See  alto  title  Fnetfir  QjJ'ziictt* 

Capias  iw  Withernam,  A  writ  lying  (where  a 
diflrets  taken  is  driven  out  of  ths  county,  fo  that  the 
fherirT  cannot  make  ^deliverance  in  replevin,)  command- 
ing the  fheriff  to  take  as  many  beads  of  the  diUrainer, 
£3V.  Rtmi*  Ori°>  8z,  83,  Sec  'titles  D0tvjii  fV'ttkruan:. 

CAN  A  L  OR,  See  title  Capias  pre  fat. 

CAPITA,  diftributkn  per.]  t.  c.  To  every  man  an 
equal  (bsre  of  per/foot  c irate,  when  all  the  claimants 
claim  in  their  own  rights,  z*  in  equal  degree  of  kindred, 
and  not  jure  r€pr^iniaihmi*  See  title  Extcuter*  V-  &. 

CAPtTA*  futctjfkn  ft?-]  Where  the  claimants  are 
next  in  degree  10  the  ancellor,  in  their  own  right,  and 
not  by  light  of  representation.  See  title  Drjhvt. 

CAPITALS,  A  thtflg  whith  is  Holcn,  or  the  value 
of  it.   I.n;.  H.  U  Cap.  s9- 

CAP1T ALE  VI VEINS,  Live  cattle.  L<±*  Athfan. 
CAPITE,  fromrff/A:,  t,  t*  Rex\  ttmlt  nittrc  in  capite, 

CA.P^£/wks''an  anticm  tenure?  wl^reby  a  man  htld 
lands  of  the  king  immediately  a*  of  the  crown,  whether 
bv  knight*s  Fervice,  or  in  focage,  Thi*  tenure  was 
likewife  called,  tenure  holding  of  the  perfon  of  the 
king:  and  a  perfon  might  hold  of  the  king>  and  not  in 
cupiti ;  that  is,  aot  immediately  of  the  ciown,  but  by 

means 


CAP  I 


CAR 


means  of  Tonic  honour*  caule,  or  manor  belonging  to 
it.  According  to  Kitchzn,  one  might  hold  hind  of 
the  king  by  k» jf&Vjb t/«,  and  nor  in  c^wre ;  becaufe 
it  might  be  held  i  t'  fume  honour  in  the  king's  hands, 
defceodrd  to  him  Irom  his  anccdors,  and  not  iumiedia:e- 
ly  of  the  king*  as  of  his  crown*  Khth,  119:  : 
-F.  AT,  R<  5, 

The  very  ancient  tenure  in  fa/rif,  was  of  two  forts  j  the 
one  jvimipal  «n.d  ffmd-t  and  th*  other  /paid  or 
j  .  ;  tbt>  principal  and gwtr'ii  wu  of  the  king  a?  ra/wi 
ivp*  ,  «  «r/w/  g&ttraiiffiiitnm  *tt«;»*t  fcoikrtnn,  the  louti- 
t.i:n  whence  all  feuds  and  tenures  hive  their  main  origi- 
nal: they^tvW  was  of  a  particular  fu%vtt  as  tapKtfcudh 
/tu  t  nx  iliin,  to  called  from  hi*  being  the  nrll  that 
granted  the  land  in  fuch  manner  o(  tenure  ;  from  whence 
he  was  It  i  led  re  pitch's  (k*iirms>  WV.  JJut  tenure  in  taptic 
U  now  abolifkaed  ;  and  by  Stat.  I?  Cttr-Z.  e**4»  All  te- 
rn; tt  arc  turned  into  f*tc  and  commn  fcagpi  fo  that 
tenures  hereafter  to  be  created  by  the  king  arc  to  be  in 
common  focage  only  ;  and  not  by  atpi/rt  knight's  fcrvitc, 
tlft\  £Uimt.  See  title  7fauares« 

CAPITILlTiUM*  Polbmoney.  £).,<?. 

CAP1TIT1UM,  A  covering  for  the  head.  It  is  men- 
tioned in  the  Stat,  t  Hen.  4,  and  other  old  Aatuies, 
which  prefer  1  be  what  dr<$h  (hull  be  worn  by  all  degrees 
of  pcrfons. 

GAE1  i'ULI  AGRI,  The  head  lands,  lands  that  He  at 
the  head  or  upper  end  of  the  lands  or  furrows.  Kennel*} 
Pafttb.  Jnttq ',  /,  137. 

C API  TULA  RL'RALIA,  AflVmblies  or  chapters 
held  bv  rural  deans  and  parochial  clergy  within  the  pre- 
cinct oi  every  difiircct  deanery  ;  which  at  nri\  were  every 
three  weeks,  afterwards  once  a  month,  and  more  folemn- 
Jy  once  a  quant  r  Ctrutel. 

CAPTAIN,  capirattaii.]  One  that  leadcth  or  hath 
the  command  of  a  company  of  ftUierj  •  and  is  either 
general,  as  he  that  hath  the  governance  of  the  ivhole 
army  :  or  fpeetait  as  he  that  leads  but  one  band.— There 
ii  nlfo  another  fort  of  <aptains+  Qui  vrtinta  pntfifii Jittti^ 
feV.  Bhunt. 

CAPTION,  effpri**~\  That  part  of  a  legal  inftrument, 
as  &c9mmijjfcn<t  indiStiunt,  B?r*  Which  Ihews  where,  whcns 
and  by  what  authority  it  is  ta^rn,  Jwtid  or  exi\utr,L 
Thus  when  a  com  million  is  executed,  the  commilTioncrs 
fubferibe  their  names  to  a  certificate,  declaring  when 
and  where  the  corn  million  was  executed. —  i'hcfc  kind  of 
{opjkai  relate  chiefly  m  bufkefs  of  three  kinds,  /.  c.  j 
10  ctKr.miflitjni  to  take  fines  of  lands,  to  lake  anfwers  in  j 
CB»*cery,  and  depositions  of  wjtneffei :  on  the  taking  of 
a  £ne  it  is  thu«  : — Tale*  ami  atfaewbdgeti  tht  — —  Jay 
j.'",  &f.  at,  £>c. — *  1  he  word  ,  /  .  t  -  nlfo  11  fed  (rather 
vulgarly)  for  an  arrtj!, — See  title  Luh&mm!, 

CAPTIVES  An  act  was  nude  for  relief  of  caf.tii-fs, 
taken  by  Tutkijbt  Mi>/rfj&,  and  other  pirates,  and  to 
prevent  taking  of  others  in  time  to  come.  Stat.  16  £ff  47 
LVr.  1      24*  See  ii.3e  AV?j«  ;  i>Ls,trj>. 

Cr\i  TURK,  <-ixp:is>'a.  '}  1  he  inking  of  a  prey,  an  ar- 
jreitj  or  leisure:  and  it  particularly  relates  to  prize* 
t,,j..i'Q  by  pri>aiecra,  in  nmc  of  war.  See  title  AAmhnl^ 
Injur it;:its  Ne-tp*  Pti+'afftr. 

CAPU  TACjIUM'  Some  think  this  word  iigni£es  head 
or  poll  money*  or  the  payment  oi  it :  but  it  teems  rather 
whil  wcothenvife  call  cbevngitiw. 


CAPUT  ANNIp  New  year**  day,  upon  which  of  old 
was  ebfrrved  the f^v/n/Itf I'm 

CAPUT  BAKONI^E,  Is  the  caftle  or  chief  frat  of  a 
nobleman  \  vvhich  defcend«  to  the  el  Jell  daughter,  if  there 
be  no  fou,  and  niuft  not  be  divided  among  1 1  the  daugh- 
ters like  unto  Lnds,        See  iitle  Coiarct^rf,  Dmtt. 

CAPUT  Ji-JUXfl,  In  our  records  is  wJed  for  Aj\ 
U'aUffifayi  being  rhe  head,  or  firll  day  of  tl>e  beginning 
of  the  Lt  m-Ffijt,  Per*c&.  Anttq.  p.  131. 

CAPUT  LOCI*  The  head  or  upper  end  of  any 
place;  ad  cupti  \>ilLc,  at  the  end  oJ'ihc  town* 

C  A  V  t? V  L  U  Y J  NUM.  A  ncie ntl y  an  out  i  awed  ft] oa 
was  laid  to  have  &ipttl  lnptw,wt  and  might  be  knocked  on 
the  head  (ike  a  wolf. — Nov/  the  wiifui  killing  of  fuch  a 


CAR  and  CHAR*  The  names  of  places  beginning 
ith  ft/rand  tlar  fignify  a  city*  from  the  Brit,  re*/-, 


NA,    A  utr*ven%  or  joint  company  of 
-  -ics,  for  mut  ual  cond  UvL  and 


Rschaxli  Regis,  Itar  Hierojel. 


travellers 
defence. 
lib*  ^  ra, 

CAR  CAN*  Is  fomctimes  e.vpaunded  for  a  pillory  :  as 
is  cmnimttM  for  a  prifon^  LL,  Cotittri  Rtgti. 

CARCATUS,  Loading  j  a  Ihip  freighted.  Pat.  to 
R.  2* 

CARDS  A*n  DICE.  A  duty  of  tvx  JMingt  (four 
fix-pences)  is  impofed  on  all  playing  cards  ;  and  a  duty 
of  fifteen  fhiJIiegs  [two  5  and  two  zi„  bd>)  by  AW 
9  Jane  r.  25  i  z$  Gn.  z.  c.  1  j :  1 6  Geo.  3.  c.  34 ;  and  29 
Gt  o.  3,  i%  30, —  Thcfe  dudes  are  under  the  control  of  the 
Stamp  Gtimmlm^heis. 

By  Stat.  10  Aty.  c.  i$t  Ko  phiylng  cards  or  dice  lhall 
be  imported. — Selling  fecond-hand  cards  incurs  a  penal- 
ty of  20 L  Stat.  29  Gcd.  2.  e.  1  j,  §  to  ;  and  of  5  L  per 

pack  by  8fatt  t6Gx*<  3.  t  34  Several  Other rcgnlaiions 

are  made  by  flatute  to  prevent  frauds  in  manufacturing 
ibe  above  articles. — -li  cards  or  dive  unftansped  nre  ii/.vl 
in  any  publick  gaming  houfe*  a  penalty  of  5  L  at- 
taches on  ihefrUa;  jo  Am.  c.  19,  §  162, — See  alio  Stat. 
5^.3-46^9-17* 

CARECTA  ang  CARECTATA.  A  cart  and  cart- 


Bh 


RJ-CTARIUS,   A  carter. 


CARI^TIA,  Dearth,  fcareity,  dearnefs.  Par.  S  E  .'.  j. 

CARlTAS*  vj!i/catitaiem,/^Wcaritatisrj  A  grace- 
tup  j  or  an  extraordinary  allowance  of  the  belt  wine,  or 
oiher  licjuor,  wherein  the  religious  at  festivals  drank  ia 
co.i.incnioration  of  their  founacrs  and  benefactors.  Car-* 
tular,  Abu.  Ghflstt,  J.  S.J.  29  ;  See  pWG*V»*-Jt  is  fome- 
tiou?4  written  Kti'kt. 

CARK,  A  quantity  of  woolt  whereof  thirty  make  a 
firpler.  Sun.  jj  H.  6.  c.  2. 

CARIJi  S^e  A'Wr. 

CARN/atlUM*  A  charnel  houfe,  or  rcpofitory  for 
the  bones  of  the  der.d. 

CARNO.  This  word  hath  been  ufed  for  an  immunity 
or  privilege,  a*  appears  in  Crwip.  Jurijtt  jit,  nji, 

CARPJiMKALS.  Cloth  made  in  cbe  Nurcncrn  parts 
of  EuglwiJ.  of  a  coarlc  kin  a  ;  mentioned  in  yj\.,.t, 
cap.  iff, 

CARRj 


CARRIER    L IT. 


CARR,  la  a  kind  of  cart  with  wheels*  Vide  Cariua. 

CARRAT,  A  weight  of  Four  grains  in  diamonds, 
\$c.  And  this  word  it  is  fold  was  formerly  uled  for  Any 
weight  or  burden, 

CAR  Kb.  I'A..  .\  carriage,  cart  or  wsin  load  ;  a?  Ci*- 
rrra  yaw  is  u/rd  in  an  old  charier  for  a  load  of  hay. 
Kenan's  Ohg 

CARRELS,  Clnfcis,  or  apartments  for  privacy  and 
retirement.—  1  hree  pews  or  carrel j,  where  every  one  of 
the  old  •n.jrk-..  after  ihcy  had  dined,  did  retort,  and 
there  itudy.  Davks  Mo*.  efj>ivlam,  />,  11. 

CARRICK^or  C ARRACK.  emmet*  }  A  Inip  of  great 
burden,  fo  tailed  of  the  /return  word  (arret  or  mr", 
which  fig  nines  a  burden  or  charge;  ii  is  mentioned  in 
the  |h.tu.tc  aJiV2.tr.  4.  i  hey  were  not  only  ufed  in 
trade,  butalfo  in  war-  Sec  Watfrugit,  in  Httu  5.  Jbi<  3^4. 

CARRIER,  A  perfon  that  carries  goods  for  others 
for  hli  hire. 


tiir  fet  fort  Si, 
filch  a  town,  at 
negligence,  lofl 
gfeideti,  the  tm 
trunk  to  the  msi 
take  care  tof  It, 
,ther  the  mafia  v 
not,  unleli  the  , 
j^Wr  as  well  as  1 
ii  within 


that  he  took  a  place  in  the  coach  for 
and  that  in  the  journey  the  defendant,  by 
It  the  pLiu  tiff's  trunk;  upon  Not-guilty 
ifideoc*  was,  that  the  plaintiff  gave  the 
:an  who  drove  the  coach,  who  promifed  to 
but  JoEl  it ;  and  the  que  ft  ion  was,  whe- 
as  chargeable 5,  and  adjudged  that  he  was 
rafiet  take*  a  price  for  the  cm  rlttgt  of  On 
,r  the  ^  iftbtfrrfirt,  and  then  he 
Horn  as  a  carrier;  that  a  is  not 

chargeable  for  the  acts  of  his  Jen  ant,  but  when  they  are 
done  in  execution  of  the  authority  given  by  the  mailer, 
then  the  atS  of  the  iterant  is  the  aft  of  the  mailer, 
1  Soli.  282. — *I'nt  by  the  cufioio  and  ufage  of  flages, 
every  pjiicnger  pays  for  the  carriage  of  goods  abo^e  a 
certain  weight ;  and  there  the  coachman  fhall  be  charged 
for  the  lofs  of  goods  beyond  loch  weight.  J  Cs/u.  Rrp,  2>. 

XT  a  common  carrier  lolirs  goods  he  is  intruded  to  carry, 
a  fpecia!  action  on  the  cafe  lies  Eg;vinlt  him,  on  the  cuf- 
tom  of  the  realm  i  and  fo  of  a  common  carrier  by  boat, 
1  Ret.  .Jr.  6-  An  action  will  be  again ll  a  porter,  tarrier 
or  bargeman,  upon  his  bare  rercrpt  of  the  goods,  it  they 
are  lotf  by  negligence.  1^.36.  \Xfo  a  lighterman 
fpoiling  goods  he  is  to  carry,  by  letting  *ater  come  to 
tJst'm,  acVionon  the  cafe  Ilea  again  ft  him  on  the  common 
cultom.  PtUm  §z6* 

If  one  he  not  a  common  canirr,  and  takes  hire,  he 
may  hi!  charged  on  a  Ipccial  c^.mrjff ;  ior  where  hire  is 
taken,  a  promife  is  implied,  Cn.  jfrte*  So  if  a 


trt  cwrfttit  red  as  Cai  ntt  s ;  anil  genirnlty 


what  Di  fauhi  nrjivtrailr ;  and  the  KxcsprUni 
in  rbeir fawur, 
III.  What  Circttrnjaneet  mvji  eoncur  m  chaise  litem. 

I,  All  perfon  s  carrying  goods  for  hire,  as  maflcrs  find 
owners  of  Ihips,  Jig  htermcn,  rtagc-ccarhmen,  (hut  not 
ha.  feoey  coacluaeo in  Lua.hu,)  and  the  like,  come  under 
the  denomination  of  common  carrier*  ;  and  are  charge- 
able  on  the  general  cultom  of  the  realm  for  iheir  faults 
or  mikarriages.  Sec  )  Ccm.  R?j>.  25  :  Bull.  N.F.jo. — 
And  as  ro  the  duty  anJ  engagement  of  a  carrier.  Sec 
title  JB mint nt  $.  and  V. 

In  ann^ikn  an  the  Gq/e  upon  the  curt  urn  of  the  realm 
a  gain  11  the  defendant,  mailer  of afta£e-ix>acht  the  plain- 


man  who  is  not  a  common  carrier,  and  who  is  not  ro 
receive  a  premium,  undertake*  to  tarry  gfoiis  fafeJy. 
he  is  anlV/erahlo  for  any  d images  nicy  o:aj  fin!  in 
through  his  nrglecl  or  cefaul;  —  VhU  iv2<  ihee,Tprefs 
poin:  determined  in  v.  B^-aesrA,  1  Gim*  133, 

&i\  St  c  title  Button  nt* 

Where  a  carritr  ejitruflcd  with  good*.,  rt-ensthe  pack, 
and  takes  away  and  di'pofes  of  part  of  th*  gn->ds,  thi3, 
(he wing  an  intent  of  dealing  them,  will  M^kc  him  guilty 
of  felony.  //,  P.C.  6i.  And  it  is  ihe  i^meir  the  carrier 
receives  goods  to  carry  them  ro  a  certain  ptaec,  and 
carrieth  them  to  fome  other  place,  and  not  to  the  1  lace 


brnugrit  geeds  to  t 
privately,  he  is  gu 
he  received  from  il: 
taking  is  io  ail  r 
iVr.nger*  1  tL>ck 
If  a  common  cai 


felony  ;  for  the  polTefTion  which 
^rbrli^g  determined,  his  fecond 
:  the  fame  a-,  if  he  were  a  mere 
r.  33.  j  5  See  Larctt.it  Ss'*". 
*ho  is  offered  his  hire,  and  who 
has  convenit>ncf,  rcluics  to  carry  guods,  he  is.  liable. to  an 
action  in  the  i~,m>c  manner  as  an  inn-keeper  wborefufea 
ta  entertain  a  goeft*  or  a  fmith  who  refufes  to  (hoe  a 
horfc.  t  aiit/ttt.  Rrfi.  3:7  -»-Bui  a  cairier  may  refute  to 
admit  goods  into  his  wjrvfmu^e  at  an  unfeafonaole  lime, 
or  before  he  is  ready  to  take  his  journey*  LiL  Raym. 
6cz. 

A  common  carrier  may  have  aflion  of  trover  or  rref- 
pafs  for  goods  taken  out  of  his  polhrtiion  by  a  (Iranger  j  he 
having  a  fpcciai  property  in  the  goods,  and  being  liable 
to  make  laiis!action  for  (hem  to  the  owner:  and  where 
goods  are  Ltulcu  from  a  carrier,  he  may  bring  an  indict- 
ment ;  the  felun  as  (or  his  own  good^  though  he 
has  only  the  pofiVtiory.  and  not  the  ablolute  property ; 
and  the  oA-ner  may  like  wife  prefer  an  indictment  againft 
the  lelon.  £tL  yj+ 

By  ^iar.yCiiir.  I.e.  I,  Carriers  are  not  to  travel  on 
the  Lord's  Day. 

By  the  Sutt.  3  TV.  M.  c.  ta,  The  ju dices  are  an- 
nually to  aufefs  the  price  ol  land -carriage  of  goods  ro  be 
brought  into  any  place  within  their  jorifcuction.  by  any 
common  carrier,  uhu  is  not  to  take  more,  under  the 
penalty  of  j /.  And  by  the  H/nt,  21  Geo,  2.r.  ad*  $  3, 
A  carrier  is  not  to  Take  more,  for  carrying  good:  tram 
any  place  lu  Loiuhn,  than  is  fettled  bv  the  juLiLei  i:>r 
the  carrying  goods yf «m  London  to  fuck  a  place,  under 
the  fame  penalty. 

By  8i*t,  a 4  Geo,  2.  e.  S.JtT/f.  9,  CommilTtoncrs  for  regu- 
iatbg  the  navigation  of  the  river  Ikamei  are  to  rate  the 
price  of"  water  car  nag  a. 

By  Siat.  30  Geti.  1.  c*  22.  fefi.  3,  Juflices  of  the  citv  of 
Lenthu  are  to  n-Ttfs  the  rates  of  carrying  goods  between 
and  Wefh*'x!t0er, 

Carriers  and  wuggnners  are  to  write  or  paint  on  their 
waggons  or  c  trts  their  names  and  places  of  uboue.  Uee 
titles  Cam,  htghiufy>ti 

11.  At  common  law  a  carrier  u  liable  by  the  cuitom 
of  the  realm  to  irukc  good  alt  h£tt  <?f  geed^  cntrulted  to 
hijn  10  carry,  except  iuch  iofTes  u  strife  (1;  from'the  act 
of  God,  or  inevit  ible  accident ;  or  \2)  from  ihe  aci  Ejt 
the  king's  enemies— to  which  may  be  add^rt  (3)  the  de- 
fault of  the  party  fending  them,   1  A/7  i-'j:  Cegyg-j  v* 

1 .  Where 
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T.  Wsn»re  the  defendant's  hoy  m  coming  through 
h«ndan  Iriagtt  was  by  a  Jha*tU#  gu/i  vf  nr/W  driven 
againJt  the  arch  anJ  funk,  the  cwner  of  the  hoy  wai 
held  nor.  10  he  liable,  the  d  w-f?  having  been  occarjoned 
by  the  aft  of  God.  which  no  c  rfe  of  tin-  defendant  cculJ 
provide  again  Ik  or  lorefeo — Bur  in  this  cafe  it  was  held 
ihst  tf  the  hoy-man  had  gone  out  voluntary  ia  bad 
weather,  fa  that  there  was  a  probability  of  hi*  being  loft, 
he  would  have  been  liable — Amies  v*.  Stephens^  t  S/ta.  128. 

Upon  this  ground  of  its  being  the  act  of  Geo",  if  a 
bargeman  in  a  tempelt,  for  the  fafety  of  the  five*  of 
his  paiXengers.  throws  over-board  any  trunks  or  packages 
of  vane,  he  is  not  liable  fur  the  lofs.  1  Rrf,  Rep,  79,  And 
fee  But/?.  zZot  and  1  Pint.  190:  1  ffltf.  181, 

"1  ho  defendant  having  lodged  his  waggon  in  an  inn, 
an  accidental  fire  broke  out,  which  con  fumed  it — he 
ww  adjudged  (table  ;  and  it  was  held  that  negligence 
does  nut  enter  into  the  grounds  of  this  action,  for 
though  r^r  farrier  uf<-*  aft  proper  r/r>r,  yet  in  c.-.fe  of  2  ioJl> 
he  is  liable.  F*rW  v.  Pitwd,  1  91v«  Rep.  17* 

Dut  where  a  common  carrier,  between  two  places, 
(Stmrptrt  and  Mmekrfio}*  employed  to  carry  goods 
from  one  place  to  the  other,  to  be  forwarded  from 
thence  to  a  third  place  [Stockpwt)-,  carried  them  to&wr* 
fenf  there  put  them  in  his  warehoufc,  in  which  they 
were  deftroyed  by  an  accidental  fire,  before  he  had  an  op- 
portunity of  forwarding  them;  in  this  cafe  the  carrier 
WJi  held  not  to  be  liable,  the  keeping  them  in  the  ware- 
houfe  in  this  cafe  being  not  for  the  convenience  of  the 
carrier,  but  of  ihe  owner. 

a.  If  a  carrier  is  roAW,  he  {hall  be  liable  for  the  lofs  ; 
not  on  the  ground  that  he  may  charge  the  hundred  under 
the  LHtute  of  WiiicijfJ}trH  butbecaufe.  if  it  were  otherwife 
he  mi  "lit  by  colt^fi  =n  ttith  robbers,  defraud  the  owner 
of  the  goods;  and  fo  in  other  caJea,  where  the  grounds 
are  the  fame.  1  Ro.  Ah.  3  58  :  1  Salk.  145* 

But  if  a  carrier  be  robbed  of  good*,  either  he  or  the 
owner  may  bring  an  action  againit  the  hundred,  to  make 
it  good.  1  SamuL  380, 

Where  to  the  cafe  of  a  mailer  of  a  fhip  it  appeared 
there  was  a  fufticient  crew  for  the  fhip,  but  that  at 
night  eleven  perfonj  boarded  the  fhip  a*  pirates,  under 
pretence  of  pre  fling,  and  plundered  her  of  the  goods* 
it  w:u>  adjudged  the  mailer  (the  fhip  being  iufra  mpus 
ttatitttt$!)  wr.s  liable,  for  fupcrior  force  thai  I  not  e.vcufe 
him-  mfrjt  v.  S?aef  1  Pert,  109:  I  Lev*  69  :  I  Motf.  85  2 
Barclay  v,  H:?*inu  E.  ,-4  Gif».  3;  cited  1  Ta  w  Rrj>.  33. 

3.  Jn -m  action  agamfl  .3  carrier,  for  negligently  carry- 
inv  a  pipe  of  wine,  which  by  thar  means  burll,  and  the 
wine  Vrur<  fpiit„  it  was  good  evidence  for  the  def cm  dan t 
that  the  3of&  happened  while  he  was  driving  gently,  and 
arofefrom  the  wine  being  in  a  ferment;  fo  that  the  lofs 
was  occasioned  by  its  being  fent  in  that  ilate.  JSttB.  N.  P, 
-■  I  — ir>  jf  a  carrier's  waggon  is  fall,  and  yet  a  perlbn 
forces  goods  on  him,  and  they  arc  lull,  the  carrier  is  not 
liable.  Lmeri  v.  Hahbi^  z  Show*  \zj, 

4.  But  the  following  exemptions  by  rtatute  have  been 
found  neceftafy  for  the  fecurity  of  erjsncrt  of  Ihips, 

By  Stat,  7  Geo.  2,  e.  15,  No  owners  of  any  Ihiu  lhall  be 
liable  to  anfaer  any  lols,  by  rcafon  of  embn^hmtnt  by 
the  mailer  or  mariners,  of  any  [gold*  filver,  £pV,  fee  now 
poll  Stat,  266*0.3.  or  othe;]  ga*h  Ihiped  on  board, 
or  for  ay  art  done  by  the  mailer  cr  mariners,  without  the 
owner's  privity ;  beyond  the  value  of  the  fhip  and  freight. 

} 


By  SV.i/.  26  G'a.  j„  e.  $6M  No  owner*  of  any  fhip  matt 
be  fubjed  to  make  good  any  loft  by  reafijn  of  any  rsir- 
v embeziilement,  fecretingor  making  away  with  any 
gdtis  Silver,  jewels,  diamonds,  precioui  Jtones  or  ttber 
vmli  from  on  board  ;  or  for  avy  aft  or  forfeiture  done  or 
t>L:cafioned  without  the  knowledge  of  fuch  owner,  bfm 
yond  the  value  of  the  fhip  and  freight,  attlmtgb  the  ma- 
iler nr  mariners  Uiitll  nit  br  conterned  in,  or  privy  to,  fuch 
robbery,  &?V, 

Thefe  ds  do  not  impeach  any  remedy  for  fraudulent 
embexa: foment,  and  if  feveral  propriecors  or  freighters 
fuhVm  fuch  lofs,  and  the  value  of  the  fhip  and  freight 
is  nntfufficicnt  to  mike  foil  compensation,  the  lofs  (hill 
be  averaged  amongA  them* 

No  oivr.rr  (hall  be  fubjeel  to  anfwer  for  lofs  happening 
by  lire  on  board  fhip.  Jt.  26  G<v.  3.  r.  86.  %  2. 

Nr»  mafler  or  rtatitrj  Jhall  be  fubjeft  to  anfwer  for  any 
Uft  of  gold,  fdver,  diamonds  by  reafon  of  any  rob- 
bery, *jV.  unleJ>  the  lliipper  of  fuch  goods  inlcrt  the 
trm  ttattrri,  qtutthj  and  iuim  of  the  gold,  f&e,  in  his  bill* 
of  lading.      a6  Cai,  3*  86. 

Previoosto  this  lad  ltatuteit  was  determined,  that  the 
owner  of  a  fhip  WW  not  liable  beyond  the  value  of  the» 
Hup  and  freight,  under  Staff  7<?»>  2  r.  I  Jt  ihecafeof 
j  a  reMpj  (of  dollars)  in  which  one  of  the  mariners  was 
com  crned,  by  giving  intelligence,  and  afterwards  Shar- 
ing the  fpoil  ;  $*rmv.  Mrf  -j,-//,  j  Ttrm  /2c/>.  18  ;  w  lie  re 
it  was  faid,  the  flatute  was  made  to  protccl  the  owners 
B  gain  SI  ttH  trWcbirj  in  the  matter  or  mariners. 

T I f .  In  order  to  t barge  the  earner,  ihefe  circumilanc.es 
j  are  to  be  obfi.'rvcd. 

I.  The  goods  muft  be  loft  wliile  in  the  pillion  of 
the  carrier  himfelf,  or  in  his  fole  care. — Therefore 
J  whe^re  the  plaintiffs,  the  E#%  fnJia  Cwpany*  fent  their  fep- 
vanis  with  the  goodi  jt  question  on  board  the  velTel,  who 
took  charge  of  them,  and  they  wv-rc  loll,  defendant 
was  held  not  to  be  liable.  1  Sfrw,  690. 

z.  The  carrier  is  liable  only  lb  far  3*  he  is  pahft  for 
he  is  chargeable  by  reafon  of  his  reward. 

One  brought  a  bax  ro  a  carrier,  in  which  there  was  a 
targe  futn  of  money,  and  the  carrier  demanded  of  the 
owner  what  was  in  it;  he  anfwered  it  wa*  filled  with  fitks, 
and  fuch  like  goods  j  upon  which  the  carrier  took  it,  and 
was  robbed:  and  adjudged,  that  the  carrier  was  liable  to 
I  make  ir  good  :  but  a  fpechl  acceptance,  as  t>r-<*  t-c? 
h  m  tbatgr  ef  xtfary,  would  have  ex cu  fed  the  carrier. 

A  perfon  delivered  to  a  carrior*s  bnok-k^eper  t^vo  bngj 
of  money  fealcd  up,  to  be  carried  from  Lwdui  to  £*v.'rr, 
and  told  him  that  it  was  103 1  and  took  his  receipt  for 
the  fame,  with  prom ifo  of  Jt'ivny  for  1 0  r.  per  r<nr.  car- 
riage and  rifqne;  though  it  be  proved  that  there  was 
400/.  in  the  bags,  if  the  carrier  he  robbed  he  fhall  anfwer 
only  for  zoo  I.  occa^fe  rhere  was  a  particular  undertaking 
for  the  carriage  of  :  hat  fum  and  no  more,  and  h\>  ru- 
ward.  which  makej  him  rtnfwcrablc,  extends  no  farther, 
Cnrth.  486. 

Under  a  fpecinl  or  qualified  acceptance  the  carrier 
is  bound  no  further  than  he  undertakes. 

For  where  the  owner  of  a  Aage-coach  puts  out  an  ad- 
vej  ti lenient  H<  That  he  would  not  be  onlwerable  for 
money,  plate  or  jewels  above  the  value  of  5  /.  imlefs  fie 
had  notice,  and  was  paid  accordingly  jn  all  goods  re- 
ceived 
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ceived  by  that  coach  are  under  that  fpecial  acceptance  ;  I 
and  if  money  or  plate  be  feni  by  it,  without  notice  and 
bring  paid  for,  if  loft*  the  coach- owner  is  not  liable: 
Gibbet*  v,  Payutott,  ^Smr.  2298:  not  even  to  the  extent 
of  the  j  /.  or  the  fum  paid  for  booking,  Clay  v.  If'ilian, 
H.  Black.  Jitp.  29S. — In  ihefe  cafes  a  perfonal  communi- 
cation is  not  necejfary  toconditure  a  fpecial  acceptance— » 
Advcrtifements,  notices  in  the  warehouse,  and  hand- 
bills, which  it  is  probable  the  plaintiff  faw,  or  which  he 
might  have  feen,  arc  fuflkient. 

From  tbefe  cafes  and  the  opinion  of  Lard  MansJuU, 
it  feems  fafeft,  that  in  all  infHnces  of  fending  things  of 
value  by  a  carrier,  the  carrier  ihould  have  notice  and  be 
paid  accordingly.  See  ante  H.  4. 

4.  A  delivery  to  the  carrier's  fervant  is  a  delivery  to 
himfclf,  and  lhall  charge  him  \  but  they  mull  be  floods, 
fuch  as  it  ia  his  curtain  to  carry,  not  out  of  his  line  of 
bu fine  ft*  Salt*  z  iz. 

5.  Where  goods  arc  loft  which  have  been  put  on 
beard  a  ihip,  the  action  may  be  brought,  either  again tl 
the  mailer  or  again  It  the  owners.  2  Sett.  440. — If  one 
owner  only  is  fucd,  he  mull  plead  ic  in  abatement,  that 
there  are  other  partners ;  for  he  {hall  not  be  allowed  to 
give  it  in  evidence,  and  nonfuit  the  plaintiff.  5  Ban. 
261 1.  See  ante  11.  4. 

6.  It  is  not  r.eceflary  in  order  to  charge  the  carrier 
that  the  goods  arc  loll  its  irsnjtta^  while  immediately 
under  his  care  ;  for  he  is  fowid  to  tltlmer  them  10  the 
conii^aee.  or  fvnd  nr.?  ice  to  him  ^coidm-  :o  the  direc- 
tion, and  though  they  are  carried  fafcly  10  the  inn,  >et 
if  left  there  till  they  are  fpoilcd,  and  no  notice  given  to 
the  consignee,  the  carrier  is  liable.  3  Wilf,  429  :  2  BU 
Rtp.  916. 

As  to  the  ^jfi^'necefTary  in  an  aflion  again!!  a  carrier. 
See  title  RailmetU  5. — That  a  carrier  may  retain  goods 
for  his  hire,  Sect  U.Raym.  lUb,  752. 

L'A  RT-ROTE,  See  tide  Bote. 

CAR  I  S,  By  tim  St*t.  2  m  &  M,  Stat.  z.  c.  S./atf.  19, 
zo  ;  'if  1  S  Gw*  2'.  <r*  3  3,  the  wheels  of  every  cart  or  dray 
fur  the  carriage  of  any  thing  from  and  to  any  place  where 
the  threes  are  paved,  within  the  bills  of  mortality,  i*fc* 
ihall  contain  fix  inches  in  the  felly,  not  to  be  (hod  with 
iron,  nor  be  drawn  with  above  two  horfes,  under  the 
penalty  of  40  j. — By  the  Stat*  »SGVo.  z.  <,  33,  they  may  be 
drawn  with  three  horfes  and  not  more,  and  the  wheels  be- 
ing of  fix  inches  breadth,  when  worn,  may  be  (hod  with 
iron,  if  the  iron  be  of  the  full  breadth  of  fix  inches,  made 
flat,  and  not  fer  on  with  rofe-headed  nails i  and  no  per- 
fon  fhall  drive  any  cart,  CsV.  within  the  limit*  aforc&id, 
unlefs  the  name  of  the  owner,  and  number  of  fuch  cart, 
f&c,  be  placed  in  fame  confpicuau*  pluceof  she  cart,  &c. 
and  his  name  be  entered  with  thecommimoners  of  hack- 
ney-coaches, under  tht  prnJty  of  40/.  and  every  perfoo 
may  fciz-j  and  detain  fuch  cart  till  the  penalty  be  paid.— 
Ey  the  Staff*  1  C.  ujl*  57 :  fct-C?  f-4j,  The  driver 
of  any  fuch  cart,  riding  upon  fuch  can,  not 
having  a  perfon  on  foot  to  guide  ihe  lame,  (hall  forfeit 
10  j  :  And  by  S(at.  24  GVo.  2.  c.  43,  the  tenser  fo  guilty 
ihall  forfeit  20/.  and  any  perlon  may  apprehend  the  of- 
fender. 

On  changing  property  new  owners*  names  to  be 
affixed,  30  OYtf*  2.  c.  zz,/ecl.  z,  and  co  be  entered  with 
thf   aillli«J>]|::.mtT.s  ol   K.ivkncy         hi'*.     -A  1 : d  :ci-  >/,.'.'. 

5  yf  z.  c,  27*  to  compel  the  entry  of  all  carts 
driven,  within  five  milea  of  Tcttfk  Bar* 

Vol.  L 


CARVAGE,  See  port  Cerucatt, 

CARUCA,  Fr,  cfarrt/t,]  A  plough ;  from  tbe  old 
Gallic  earr^  which  is  the  prefent  L  'tjh  word  for  any  fort 
of  wheeled  carriage :  be  nee  chart  and  ear,  a  plowman  or 

CARUCAGE,  tarucagiwn.]  A  tribute  impofed  on 
every  plough,  for  the  public  ferviee  :  and  ai  hide** 
was  a  taxation  by  hides,  fo  tarvtagt:  was  by  carucates  of 
land.  Afon,  jfngL  ft,m,  \  .f.  294. 

CARUCA TE,  or  CARVE  of  Law d,  carncn/a  ten*.] 
A  plough-land  ;  which  in  a  deed  of  Vwmai  de  Arden,  19 
Etliv.  2,  is  declared  to  be  one  hundred  acres,  by  which 
the  fnbjeels  have  fnmetimes  been  raxed  ;  whereupon  the 
tribute  fo  levied  was  called  terra"  it;  wy  or  caruat^ium, 
Braft.  lit.  z.  cap.  26.  But  Sitae  lays,  it  is  as  gn  at  a  por- 
tion of  land  as  may  be  tilled  in  a  year  and  a  day  by 
one  plough ;  which  alfo  is  called  Mtfe,  or  hidtt  trrr<ff 
a  word  ofed  in  the  old  Rrrfijh  laws.  And  now  by  ftatute 
7  &  8  W.  3.  e.  29,  a  plough-land,  which  may  contain 
houfes,  mills,  pailure,  meadow,  wood,        is  50/.  ptt 


Littt'fttt,  in  his  chapter  of  tenure  in  focage,  faith,  that 
foca  idem  tji  yW  carucnta,  a  foke  or  plough-land  aie  all 
one,  J/«y  lays.  King  H<nA\\.  took  cttruagt,  that  U,  two 
marks  of  filvcr  of  every  knight's  fee,  towards  the  mar- 
riage of  his  lifter  IfahtUa  to  the  Emperor.  Sivw*j  Annaht 
pagr  271. 

Raft  el t  in  his  expofition  of  words,  fays  tarvtrgc  \% 
to  be  quit,  if  the  king  thall  tax  all  the  lands  bv  carves  ; 
that  is,  *  priviicge  whereby  a  man  is  exempted  from  tat- 
The  wrord  carve  ii  mentioned  in  the  Ssjt.  2S  Ed.  1, 
of  wards  and  reliefs,  and  in  Magna  Cttiirta,  rv  5,  And 
A.  D.  tjoo,  on  peace  made  between  B»^JamJ  and  France^ 
King  fob/ft  lent  the  King  of  Franc*  thirty  thou  fa  nd  markfj 
for  which  car-vagt  was  collected  in  Eu^taatl,  iiij- 
far  each  plow,  $/>clui.  w  Carua.  Kemitfi  OU£f\  \  1>JI.  69. 
and  n. 

CARUCATARIUS,  He  that  held  lands  in  carvugt, 
or  plough-tenure.  Puvt/ib,  Antiq.     3 S4+ 

C.\SE  Action  on  ;  b'ec  title  A3  son,  and  alfo  dm.  Dig. 
1  F.  tit.  At~ii™. 

CASSATUM  ai^b  CASS  AT  A,  By  the  Sax*m  called 
bit?t\  by  Bt'dt.farnilia,  is  a  houfe  with  land  fuffkieot  to 
maintain  one  famUy  ;  Rtx  Aug.  Bththed^  dc  %ity  Cajjaiis, 
uttum  trhrcm,  &£*  Hoveden  anno  100S.  AnO  Hen.  Hutu- 
ittgdoB)  rr.emtoning  the  fame  thing,  in  Head  of  rej/ata 
writes  biU*. 

CASH  LITE,  Saxen.  A  mulcl  or  fine,  A/mcs/, 

CASS1DJLE,  A  little  f;rck,  purfc,  or  pocket.  Mat. 
Wtjim. 

CASK,  An  uncertain  quantity  of  goads  ;  and  of  fu- 
gar  contains  from  eight  to  eleven  hundred  weight.  There 
are  alfo  r^'r  for  liquors,  of  divers  contends  ;  and  by 
Sin/.  25  Ehxu  <.  i  1,  none  were  to  tranfport  any  wine 
r^ffjr,  fife,  except  for  victualling  ihips,  under  a  certain 
penalty. 

CASSOCK,  or  CASSULA,  A  garment  belonging  to 
the  prieft,  quajl  minsr  c/tjfa.  See  Tajfale* 

CASTEL,  or  CAtTLE,  cajtrihrn  3  A  fortrefs  in  a 
town  ;  a  principal  mai.fion  of  a  nnbtem*n*  In  the  time 
of  rV.  2.  there  were  in  A/^W  1 1 1  c  caaies  ;  and  every 
catlle  contained  a  manor  t  bur  during  the  civil  wars  in 
this  kingdom  theie  catties  were  dcmolilhcd,  ici  that  ge- 
nerally there  are  only  the  ruins  or  remains  of  them  at 
this  day,  2  hjl.  3 1 . 

D  d  CASTELLAIN, 


CAS 


CAT 


C  A  STELLA  IN,  r^^ur.]  The  lord,  owner,  or 
captain  of  a  cattle,  and  firttietiftios  theonllable  of  a  for- 
tified huofc.  BraRlib.  c.  e>acl.Z.  caf.  l6:  3  Z7  /  1. <«/.?. 
It  hathlikewifc  been  taken  for  him  that  h-:h  the  cuttwiy 
of  one  ct  the  king'*  manfion-bou  fes,  c*V.-*d  \  t  the  Lom- 
bard- mui,  in  Englilh  courts  ;  chough  they  tc  n-  t  cali.es 
or  pUces  of  drfenc  .  2  /*//.  31.  And  *Ai.tk,W,  in  his 
ForeH  Lavs,  fays,  there  is  an  officer  of  the  (oml  cal  c«i 
cajl ell  anus. 

GAbTELLARltTM,  CASTS!  I. AP1F.  The  predna 
or  jurifdiflion  of  a  cal'l:.— F.t  unum  tq'tuh  juxta  cikHcIia- 
rium.         A^l  ijm.  2  '  402. 

CASTElXORUM  OPERATIC  (Mlle-work.or  fer- 
vice  and  labourdone  by  interior  tenants,  tor  the  building 
and  upholding  of  callles  of  deUrre;  towards  which 
fome  gave  their  pcrfonal  rffiilance,  ant  others  paid  their 
contribution.  Tm\  .va*  one  of  the  three  nccrllary  charges, 
to  which  all  lands  among  our  Saxoi  ancetlurs  were  ex- 
preisly  fubjeC*.  And  after  the  conquest  an  immunity 
from  this  burden  was  femrtimes  granted.  As  king 
He  II.  granted  to  the  tenants  within  the  honour  of 
Wallingferd  —Ut  fat  quieti  de  opcrationibus  caftcllorum. 
Pareeb.  Antiq.  page  1 14  It  was  unlawful  to  build  .my 
callle  without  leave  of  the  king,  which  was  called 
eafieUatln    Di  Fefne. 

i  HGATORY  for  folds.  A  woman  indiclcd  for 
being  a  common  fcold,  if  conviiflcd,  fliall  be  fentenced  to 
be  placed  on  a  certain  engine  of  correction,  called  the 
tre  bucket,  tu/threl,  tymberella,  eopigatorj,  or  cue  king- 
fool,  which  in  the  Saxtn  language  fignifics  the  fcolding 
"rtool ;  though  now  it  is  frequently  corrupted  into  diking 
feel,  becaufe  the  rcfiducof  the  judgment  is,  that,  when 
(he  is  fo  placed  therein,  fhc  mall  be  plunged  in  the  water 
for  her  punilhmcnt.  3////?.  219:  4  Comm.  169. — It  is 
alfo  termed  g&gin/lole  and  crf'Jlcfc  and  by  fome  is  thought 
corrupted  from  (healing  feel.  Though  this  punilhment 
is  now  dilufed,  a  former  Editor  of  Jacebys  Did.  (Mr. 
Morgan,)  mentions  that  he  remembers  to  have  fcen  the 
remains  of  one,  on  the  eflate  of  a  relation  of  his  in  War- 
mrickjbire,  confiding  of  a  long  beam,  or  rafter  moving 
on  a  fulcrum,  and  extending  to  the  centre  of  a  large 
pond,  on  which  end  the  llool  ufed  to  be  placed. 

At  Banbury  in  Oxfadjbire,  this  punilhment  has  been 
ufed  towards  common  whores,  within  t.ic  memory  of  per- 
sons now  (1793)  living — and  the  poo!  for  the  purpofc 
yet  retains  the  name  of  the  tucking  pool,  but  the  engine 
was  not  long  Ancc  removed.  See  Lamb.  Eh  en.  lib.  1. 
1.  tc. 

In  Domcfday  book  it  is  called  Cathedra  Stireoral-s, 
and  was  ufed  by  the  Saxons  for  the  fame  purpofe,  and  by 
them  called  feafngfele.  It  was  anciently  alfo  a  punifii- 
K»ent  infliCtcd  onbteivcn  and  bakers  U an fg telling  the  laws, 
who  were  ducked  in  Jlercwe,  in  (linking  watrr. 

CASTLE- WARD,  Cap '<ardum,  vdwardstm  eafri.) 
An  impofi.ion  lard  upon  fuch  perfons  as  dweiled  within 
a  certain  compafs  of  any  callle,  towards  the  maintenance 
of  fuch  as  watch  and  ward  the  caftlc.  Magna  Cbarta,eap. 
15,  20:  32  Hen.  8.  cap.  48.  It  is  fometimes  n.cd  for  the 
circuit  itfelf,  which  is  inhabited  by  thofe  that  are  fub- 
jec"l  to  this  fervice.  Cafile  guard  rente  were  paid  by 
pcrfrns  J  celling  within  the  liberty  of  .my  cattle,  for  the 
maintaining  of  watch  and  ward  within  the  fame.  Ky 
Stat.  2  2  0?  23  Car.  2.  c.  z\.fft.  2,  thefcand  other  rents 
in  the  Dutch)  of  Lane  after,  payable  to  the  king,  were 
veiled  in  it  uitccs  to  be  fold. 


CASTER,  and  CHESTER:  The  names  of  places 

ending  in  thefe  wc;rds  are  derived  from  the  I.at.  cajirusn  ; 
for  thi»  in nr nation  at  the  end  was  given  by  the  Remans 
to  thole  places  w»ip?ethey  built  catties. 

C  \S*1  RATiON,  See  title  Afaihcm. 

CASUA  .  EJECTOR,  In  ejectment,  a  nominal  de- 
fenda-  :,  and  who  Continues  fuch  until  appearance  by  or 
for  the  tenant  in  jjoffrffjon.  See  title  E/Wlmcnt. 

C  ASU  «  ONSIMILI,  is  a  writ  of  entry  granted  where 
/.  »ant  by  the  curtcj/y  or  tenant  for  life,  aliens  in  fee  or  in 
tail.  1  v  for  aw.'ur'j  life;  and  is  brought  by  him  /**  rcuer- 
Jtcn  airainfl  the  party  to  -^jhem  fuch  tenant  fo  aliens  to  his 
prejudice,  anC  in  tnc  tenant's  life  time.  It  takes  its  name 
from  thi.-,  that  tnecleiks  of  the  Chancery  did,  by  their 
common  client,  frame  it  to  the  tibcnrfi  of  the  writ  called 
in  eofm- prvri/h,  according  to  the  authority  given  them  by 
the  Stat,  h't/.tj  2.  C»3 *«i  )  cop.  24,  whi\h  Hatute,  as 
I  otten  as  there  happens  a  new  cafe  in  Chancery  lomerhing 
like  a  farmer,  yet  not  fpecially  fitted  by  any  writ,  au- 
1  thorifo  them  to  frame  a  new  form  anfwerable  to  the  new 
cafe,  and  a*  like  the  former  as  they  may.  7  ^7.4: 
See  Fitz.  Nat.  Br.  ft.  20j  :  Terms  de  la  hy.   See  3 

Cc  >>irt!  CI. 

CASTJ  PROVISO,  Aw//  of  entry,  given  by  the  As- 
tute of  GliHCeJlcr  cap.  7,  where  a  trna  it  in  dv.vcr  aliens  in 
fee,  or  for  life,  itfe.  and  it  lies  for  him  in  rfOtrfim  againll 
the  aiienee.  Fitz.  .V.  B.  20,.  This  writ,  aud  the  writ  of 
Cflfic?nfi.>r.  't!'!,  fuppofes  the  tenant  to  have  aliened  in  fee, 
though  it  be  for  life  only:  and  a  cafu  provif*  may  be 
without  making  any  title  in  it,  where  a  leafeis  nude  by 
the  demandant  himfelf  to  the  tenant  that  doth  alien  ;  but 
I  if  an  anccllor  leafe  for  life,  and  the  tenant  alien  in  fee, 
Sifc.  the  heir  in  reverfion  mull  have  this  with  the  title 
,  included  therein.  F.  N.  B.  zc6,  20-. 

CASUS  OtMISSUS,  I>  where  any  particalar  thing  i» 
orntttc.i  cj:  vi\      :  1.  .;  prov.wti  a^.;iial  by  a  ilatute, 

CATALS,  Cctclla,  Goods  and  chattels.  Sec  Chattels. 

CATALLI5  captis  nomive  p:strictionis,  Anci- 
ently a  wrii  that  Ia>  where  a  houfe  was  within  a  borough, 
for  rent  going  cut  of  the  fame ;  ond  which  warranted  the 
taking  of  doors,  windows,  \£e.  by  way  of  diitrefs  for 
rent,  O.J  Hat.  Bt   66.    This  writ  is  now  obfolete. 

Catallis  REODENnis,  An  ancient  writ  which  lay 
where  goods  being  delivered  to  any  man  to  keep  till  a 
certain  day,  are  not,  upon  demand,  delivered  at  the  day. 
It  may  be  otherwifs  called  a  ivrit  of  detinue :  and  is 
anfwerable  to  aJ.'w  depo/fti  in  the  Civil  law.  See  Reg. 
Orig.  139,  and  Old  Nat.  B>\6], 

CA1  LPtJLTA,  A  v.  ui .i't.z  engine  to  moot  darts :  ot 
rather  .1  crofs  bow. 

CATASCQPUS.  An  archdeacon.  Du  Cange. 

CATCHLAND.  In  VitrfSU  there  are  fome  grounds 
which  it  is  not  known  to  wha:  parilh  they  certainly  be- 
long, f  j  that  the  minifter  who  nr;t  feizes  the  tithes,  does 
by  that  right  of  pre  occupation  enjoy  them  for  that  year : 
and  the  land  of  this  dubiuu<  nature  is  there  called  catcb- 
land,  from  this  cullom  offrizing  the  tithes.  CwwA 

CA  I  CfiPOLE,  See  Cnbepellnx.  Sheriff's  officers  are 
commoniv  10  called. 

CATHEDRAL,  toctefia  eathedralis.]  The  church  of 
the  bilhop,  and  head  of  the  diocefe :  wherein  the  fervice 
of  the  church  is  performed  with  great  ceremony.  See 
title  Cburcb, 

CATHEDR  ATICK, 


CAT 


CATHEDRATJCK;,  tatfodraticum.]  A  fum  of  */. 
paid  to  the  hithop  by  the  inferior  clergy,  rn  wgumcitum 

j/Q>jt&l^m  €sf  <c>  hwtm  cached  i  as,  J7y7. /-•«*-..••  ...  _ 
/i.  83. 

CATZURUS,  A  hunting  horfc  ZWe*,  6S. 
Vide  Chacurtit, 

CATTLE,  Several  ancient  laws  were  made  to  rep u- 
late  the  number  of  iheep  to  be  kept  by  any  fanner.  Sec 
litle 

As  to  rhc  intrrtativn  if  tattL;—*?,?  St,?.:  5  Gta.  3.  ft  43, 
Beftiajs  may  be  freely  imported  from  the  JJk  jTI/w.— • 
By  the  6th  article  of  the  Union,  5  /tfw,  r.fc,  N.;  iY;.v.v 
cattle  carried  into  EwAavA  (hall  be  liable  to  any  other 
duties  than  the  i  i::leol  £>if)<tnd  are  — iSy  St^t.  j  Geo,  3. 

JO,  which  wai  of  tcrnpoiary  continuance,  but  tli2dc 
perpetual  by  Sir*/."  16  G,  3.  r.  allfomof  cattle  may  be 
iropr-r ted  from  Ireland  duty  free, — And  this  notwahilaotj- 
jng  &«f.  iSC  2,f,::  20  G.  2,  r.  7  :  and  32  C,  2.  <r.z. 

As  to  Jgj&g'  fimt filling  cattle,  £3V,— -No  pcrfon  mall 
buy  any  ox,  cow,  cnU'j  S&r,  and  /etl  the  fame  again 
&Uvc  in  the  fame  market  or  fair,  on  pain  of  forfeiting 
double  the  value.  Statj.  3  t£?  4  E.  6.  c.  1 9  :  3  C  I.  r. 49. 
7,  8. — And  the  faid  ail  3  2*  4      6,  r,  rg,  b  not  repeal 


ed  by  Sr.iu  1 2  6'  ».  5 


repeals  the  general  fore- 


lUlhng  act  of  5  y  0  6,  r.  14,  and  oilier  fab/i^uem  ails 
enforcing  the  Tame,  bit  hath  no  reference  to  any  plead- 
ing A — By  Stat.  31  GVj.  2.  r.  40,  No  fakfoiait,  broker, 
or  factor  employed  in  buying  cattle  fcr  others,  Ihall  buy 
and  fell  for  himfelf,  in  Ltadw,  or  within  the  bills  Gf  mor- 
tality, 00  penalty  of  double  the  value  of  the  cattle 
bought  or  fold. 

By  Jcvcral  Itatutcs  made  from  time  to  time,  the  king 
has  been  empowered  to  make  regulations  to  prevent  the 
iprcadlng  of  tliltcmpers  among  horned  cattle  ;  And  by 
Stat,  y  Geo.  3.  c.  3a,  he  may  prohibit  the  importation  of 
hides,  Gthis,  horns,  BarV, 

By  Stat.  3  Car.  I.  cap.  1,  No  ^rwv  are  to  travel  with 
cattle  on  SuKtfayt,  on  penalty  of  zoj, 

By  Stat*  21  Go.  3.  c.  67,  Several  wholefome  regula- 
tions are  made,  to  prevent  the  cruellies  of  tbvvai  and 
others,  in  driving  cattle  in  Lmtfais  Wc/imafiefj  and  the 
bills  cf  mortality,  by  which  a  fine  from  aoj.  to  5  r,  is 
impofed  on  them  for  milbchavlour ;  or  one  month's  im- 
pri  fern  men  1 ;  and  power  is  given  to  the  lord  mayor  and 
aldermen  of  Lin<!ont  to  make  regulations  to  further  the 
purposes  of  the  act,  and  which  was  accordingly  done. 

A*  to  kiting*  manning  and  fieaUag  cattle. — L\  Stat,, 
37  H,  E.  c.  6,  Whoever  mall  cut  out  the  tongue  of  any 
tame  bcafl,  the  property  of  another  perfon,  the  be  aft 
being  alive,  mall  pay  treble  damages  and  forfeit  10  /. 

ByStr.t.  Z2  cj/  23  Gar:,  z.  e,  7,  Mjlicioufly,  unlawfully, 
Itnd  willingly  to  kill  any  horfes,  (beep,  or  other  cattle  in 
the  night-time,  is.  felony  i  but  the  felon  may  make  his 
election  to  be  transported  for  i'cyca  years. 

And  if  any  (hall  malicioufly  m  :r      !  frcli 

CaiUe  in  the  night- time,  he  ftiaJJ  :  rfeU  1x1  •■  ■!  t  ,  •  , 
by  a£lion  of  trefpafs,  or  on  the  cafe,  to  be  tried  before 
three  julUtes  of  peace  and  a  jury. 

By  Stat.  i^Gw.  3.  r  6j  and  15  Csv-  r*34.  feloni- 
oolly  driving  away  or  Healing  any  oxen,  bulb,  cowi, 
fheep,  or  killing  them  with  intent  to  flcai  the  car* 
cafet  or  any  part  of  it,  U  made  felony  without  benefit 
of  clergy  ;  and  any  perfon  profecuiing  an  offender  to  col* 
vision  ihall  have  a  reward  of  toL 


By  the  Bhuk  Aft  (fee  that  tide)  9^.^.3.  f.22,  Un- 
lawfully and  malic  ion  fly  to  maim  01  wound  any  cattle, 
is  felony  without  clergy t  and  the  hundred  th.ill  be  an- 
fwerabl«  aj  far  as  200/*  and  perfens  convicting  offend:  11 
ihall  receive  jct/r  reward.. 

To  prevent  the  llualtng  of  horfcs  and  other  cattle  he 
the  purpofc  of  felling  them,  uerely  for  their  flcin,  the 
Stat,  td  G&.  3,  c.  71,  provides  that  every  perfon  keeping 
a  flaughcer-houfe  for  cattle,  not  killed  for  butcher* *  meat, 
m  ill  take  out  licences  ami  be  fubject  to  an  infpeclor— 
and  Ihall  not  (laughter,  but  at  certain  time;,  &c.  &c* 

CAUDA  TEKK£,  A  land'*  end.  or  the  bottom  of  a 
ridge  in  arable  land,  Cartnl,  Mbat.  Gfogotufoi.  117. 

CAVEAT,  Is  a  kind  of  procefi  in  the  fptfitual  cmrt 
to  Hop  the  institution  of  a  clerk  to  a  benefice,  or  probate 
of  a  will,  Este  When  a  caveat  U  entered  again  (I  an  inlti- 
uicton,  if  the  bifhop  afterwards  inftitates  a  clerk,  it  is 
void  i  the  caveat  being  a  fapcrJhU&t :  but  a  caveat  has 
been  adjudged  void  when  entered  in  the  life-time  of  the 
incumbent.  A  caveat  entered  againtl  a  will  Hands  in 
force  for  three  momh> ;  and  this  is  lor  the  caution  of  the 
ordinary,  that  he  do  no  wrong :  though  it  is  laid  the 
temporal  courts  do  not  regard  thefe  forts  of  caveats. 
1  .   .  .  A"  .1.  191  :  J  Ndf.  Am;  416,  417. 

CAVERS,  OtTenders  relating  to  the  mines  ia  D>fy~ 
fort*  who  are  punilluble  in  the  baghmttc,  or  mi[l;^ii, 

C  \ULCEIS,   Sec  6  H.6,  tap.  jf  refpediagr 

fewers.  Ways  pitched  with  Hint,  or  ether  itane*. — Sic 
C  xUttvm. 

CAURC1NES,  CoMrfitti*]  Italian  that  came  into  En- 
glajj,!  about  the  year  1^35,  terming  tlrcailL^vej  the 
Pip**irtttt'£i>imttt  but  driving  no  o;h?r  trade  tli  a  netting  out 
money  ;  and  having  great  banks  in  Exg/aad,  they  dirlVred 
little  from  jfeiu. lave  (a?  birtory  fays)  thai  they  wrrc 
rather  more  mercilefs  10  their  debtors  ;  C&ttxl  fays,  they 
have  their  name  from  Cairfiumt  Caor/t,  a  town  in  Ltm- 
6ar<fyl  where  they  ftrlt  pradifed  their  arts  of  ufury  and 
extortion ;  from  whence  fpreading  themfelvcs,  they 
carried  their  curfed  trade  through  moll  pa-ts  of  £*re.v, 
and  were  a  common  plague  to  every  nation  where  they 
crime.  The  then  biihop  of  Lmdtti  excommunicated 
them  :  and  King  Hvu  3,  bamfhed  them  from  this  king- 
dom in  the  year  1240.  But  being  the  pope's  folicuois 
aad  money-changers,  they  were  permitted  to  return  ia 
the  year  1250  j  though  in  a  very  Jhort  time  after,  they 
were  driven  out  of  the  kingdom  again  for  their  iatoic-  - 
rable  ex.iitions.  A/if.  pA\iJ.4p\. 

CAUd  A  MATKIMOiNlI  i'RvELOCUTI,  Is  a  wiit 
which  lies  where  a  woman  gives  land  to  a  man  in  fee- 
limple,  to  the  intent  he  lhould  marry  her,  and  he 
refute  tSi  to  Jo  it  in  ^ny  reafonable  time,  being  thereur.to 
required.  R^.  Urig .  f}6.  If  a  woman  makes  a  fcoftment  to 
a  itrangcr  or  land  in  fee,  to  the  intent  to  infcolfhcr,  and 
one  who  IhaSI  be  her  bu (band  ;  if  the  marriage  fliallnot 
take  efteel,  me  f!:all  have  the  writ  of  can/a  matrhntmi 
fraUfxlii  againft  the  Granger,  notwiihlhndir.g  the  deed 
of  feeifment  be  abfolute.  JftwJ&tt.  Br.  456.  A  woman 
inftoffed  a  man  upon  condition  that  he  mould  take  her 
to  wife,  and  he  hau  a  wife  at  the  time  of  the  feoffment  j 
and  afterwards  the  woman,  for  not  performing  the  con* 
dilton,  entered  again  into  the  hndj  and  her  entry  waa 
adjudged  lawful,  ihoughupona  fecond feoffee.  Lit, 

Ddj  ham 


CAU 


C  ER 


0>-v'-  i  o  FJ,  3,  The  hit  (band  and  wife  may  fuc  the  writ 
ra;if,i  trttflinwi  pretlxitti  again  d  atif>ther  who  onghr  to 
have  married  her;  but  if  a  man  give  lands  ro  a  woman 
to  the  intent  ro  many  him,  although  the  woman  will  no: 
marry  him,  iff.  hr  fhull  not  have  hU  remedy  by  writ 
fj.v^f  mtttrfifritti  fir,rltettti    h'c-u*  Nat.  Br.  4;;. 

CAUS  M  NOBIJ  SIGNJFI-ES,  A  wnt  directed 
to  a  mayor  of  a  town*  Ksf<.  who  wjs  by  the  king's  writ 
c  r.m;  .umI-'J  to  give  feifin  of  lands  to  the  king's  grantee, 
on  his  delaying  to  do  it*  requiring  him  to  fieiM  cavfe  why 
he  fo  delays  the  p'-tformanre  of  hi*  dutv. 

CAUSES  an  J  EFFECTS.  In  moil  cafes  the  law  hath 
refped>  tu  The  eau/e*  or  beginning  of  *  thing,  as  the  prin- 
cipa!  part  on  whtch  all  other  things  are  founded  :  and 
herein  the  »fxr,  nnd  notilLerrwi^caufe  i*  molUooktd  upon, 
except  it  be  in  covinoui  and  criminal  things;  and  there- 
fore that  which  is  not  good  at  fidl  will  not  he  fo  after- 
ward* ;  for  fuch  as  is  the  caufc,  fuch,  is  the  effect.  Pined. 
io\  ;  3.  Is' i,n  hif.iiu  or  h-me-covrrt  make  a  will,  and 
publifh  it,  and  after  die  of  full  age,  or  fole,  the  will  is 
of  no  force,  by  reafcrn  of  the  original  eeufc  of  infancy 
and  coverture.  Finch  lit  Where  the  caufc  ceateth,  the 
eff'eft  or  thing  will  ceafe.  Co.  Lit.  13. 

CAUTtONE  ADMiTTEND  V,  A  writ  that  I 
again  it  a  bilhop.  who  holds  an  excommunicated  pert'on  in 
prifon  for  contempt,  noiwirhHanding  he  offers  fufficient 
cetttiitt  Or  fecurtty  to  cbey  the  orders  and  commandment 
of  the  church  for  the  Future.  Reg,  Orig.66  And  if  a  man 
be  excommunicated,  and  taken  by  a  writ  of fytat/fcavit,  *nd 
after  offers  caution  to  the  bifliop  to  obey  the  church,  and 
the  bifhop  reful'eih  it ;  the  party  rr.ay  fuc  out  this  writ  to 
the  (he  riff  to  go  againft  the  bifliop,  and  to  warn  him  to 
tske  caution,  cfe.  But  if  he  Hands  in  doubt  whether  the 
meritT  will  deliver  him  by  that  writ,  the  bifhop  may  pur- 
chafe  another  writ,  dircclcd  to  the  IhcrifF reciting  the  cafe, 
and  the  end  thereof;  Tibi  pr&ciphw,  <ptod  ipjum  A .  U . 
a  prifina  pr*fdifl.  n'Js  in  prafentia  tua  euut'mnem  pi°ncrat. 
*d  miws  sidem  rpifz*  de  Jettisf&ciend.  thiultrit*  nulhtvnus  fa* 
ttderaf  aljque  mandate  jtvjtr*  fev  ipftu  epifcopi  in  bur  parte 
Jpeuoli,  &V*  When  the  bifhip  hath  t^ken  caution,  he 
is  to  certify  the  fame  to  the  Chancery,  and  thereupon  the 
party  fhall  have  a  writ  unto  the  Oicrifr  to  deliver  him. 
_\r  v  Sat.  Br.  142. 

CEAPGILDE,  From  Sax,  ceapt  ptt*s,  cattle;  and 
fiU,  i.  e.  Joint  it ; ~]  Hence  it  is  folntia  peendii :  from  this 
SaxQ*  word  gild,  it  is  very  probable  we  have  our  Englijh 
word  yield;  as  yield,  or  pay.  CtiueL 

CELER  LECTJ,  The  top,  head,  or  tefter  of  a  bed. 
jg^f,  Ehen  Apiti  Whartoni.  Anpt.  Sax.  par.  1.^,673. 

CELLEMARIUS,  The  butler  in  *  monaffery  :  in  the 
Univerfitics  they  arc  (omctime*  called  manciple*  and  lome- 
times  caftrst,  and  Reward* 

C£NDULj€,  Small  pieces  of  wood  laid  in  form  of 
tiles,  to  cover  the  roof  of  a  houfe.  Pat.  4  Hen.  3.  p.  1 
m.  10. 

C£NEGILDT  An  expiatory  mulct,  paid  by  one  who 
killed  another,  to  ihe  kindred  of  the  deccafed.  Spelm. 

CENELLjE,  Atoms,  from  the  o*k.  In  our  old  writ- 
in^s.  ^ww  ccntUermii,  is  put  for  the  pannage  oi  hogs, 
or  ronmng  of  fwine,  to  leed  on  aKorfii. 

CENNJNGA,  Notice  give.i  by  the  buyer  to  the  fel- 
ler, that  tne  thmg  foJJ  was  claimed  by  anuiher,  that  he 
might  appear  and  juiiify  the  j.lIc  :  it  is  mentioned  in  the 
laws  oiAibdf.wt)  apud  Brmftwt,  cap.  ^ 


CKNSARIA.  A  fjrm,  or  honfc  and  land,  let  aii 
crrtfifrn  at  a  (landing  rtn,  :  it  tome*  from  ihe  Fr>  een/ey 

whL'h  fjgnifiefi  a  farm. 

L«  NoUrtLES,  A  fpecies  or  daf*  of  the  eilatiy  or 
voluntary  flavci  ot  churches  or  monaficrirs,  i.e.  thofe 
who,  to  procure  the  protection  of  the  church,  bound 
themfHves  ta  pay  an  annual  tax  or  quit  rent  out  of  their 
ellatc-j  10  a  church  or  monaftery.  B elides  tbia1  the/ 
fbmetime«  engaged  to  perform  certain  ilt-rvices.  Robert. 
H     /  \     1  r.  zjt,  3 ;  Pttgkjewi  dt  Statu  Ser- 

wt»,  lib,  \  .enp.  x.jefi  6,  7- 

©ENSUftfii  from  Lar.  ten/iii  ]  A  eoffom  called  by 
this  name,  oblerved  in  diwrrs  manors  in  Cornwall  and 
Ptvm^  where  ill  perfons  refiding  therein  above  the  ago 
of  lixtccn  are  cited  to  fwear  fealty  to  the  lord,  and  to  pay 
j  1  *l.  per  poll,  and  1  d,  per  a*H*  ever  after;  and  thefc 
thus  fworti  are  called  tenftrt.    Survey  of  the  Dutcby  of 

CEN  J  ENARJI,  Petty  judges,  undcr-fheriffs  of  coun- 
ties, that  had  rule  of  an  hundred*  and  judged  fmaller 
matters  among  them.  1  Vint.  III. 

There  xvere  anciently  inferior  judges  fo  called  in 
France:  who  were  fet  over  every  hundred  freemen,  ai^d 
were  ibemfeJves  fubjeft  to  the  count  or  twes.  1  Lewm* 
115. 

CEOLAj  A  large  fhip.  Msth.Jl.-nr*  *.■:>.  i.e.  I. 

CEPi  CORPUS,  A  return  mad /by  the  fhcriff,  upon 
a  caputs,  or  other  procefs  to  the  like  purpofe,  that  he  barb 
ttiktn  ibt  bvdy  of  the  party.  F.  N>  B.  20. 

IK.  I*A..jILM3  The  Humps  or  r^uti  of  trcei  uhich 
remain  in  the  ground  after  the  trees  are  felled.  Ffeta, 
/ii.  2 .  cap.  4 1 . 

CERAGIUM,  Cerage,  a  payment  to  find  candles  in 
the  church-  Mat.  Petri/,  See  Waxj^t. 

CERTAINTY,  ha  plain,  clear,  and  diflimfi  fetting 
down  of  things,  fo  ihat  they  may  be  underAiiod.  5 
1  -  1 .  A  convenient  certainty  is  required  in  writs,  decla- 
rations, pleading!!,  Gfr.  But  if  a  writ  abate  for  want  of 
it,  the  plaint ifi  may  have  another  writ:  *tis  othcrwife  if 
a  deed  become  void  by  incertainty,  the  party  may  not 
have  a  new  deed  at  his  pleafurc,  1 1  Rep.  25,  tai  s  Dyer 
#4.  That  has  certainty  enough,  that  may  be  made  cer- 
tain •  but  not  like  what  is  certain  of  itfelf.  4  Rep.  97. 
See  generally  title  i'/W/V^-^and  particularly  title*  Z>c«/j 
Fine  i  Will 

CER'l  H  ICANDO  or  rscocwitjone  stapulje*  A 
writ  commanding  the  mayor  of  the  Maple  to  certify  to 
the  Lord  Chancellor  a  fixture  Jlapie  taken  before  him* 
where  the  party  himfelf  detainb  it,  and  refnfttii  10 
bring  in  the  fjnxe.  Rtg.  f>/£.  151.  There  is  ihe  like 
writ  to  certify  a  Aatute-mcrchant ;  and  in  divers  other 
cafes,  tttd.  143,  151, 

CERTIFICATE,  A  wrriting  made  in  any  court  to 
give  notice  to  another  court  of  any  thing  done  therein  ; 
which  is  ufunliy  by  way  of  trunf.npt,  (*tt\  And  I.  une- 
times  it  U  made  by  an  officer  ol  tne  fame  court,  where 
matters  are  referred  to  him,  or  a  rule  of  court  1-.  <  bcalned 
for  it  f  containing  the  tenor  f-nd  effed  of  what  is  dune. 
The  clerks  of  the  crown,  JdUze  and  peace,  are  ttj  m^ke 
certificates  imo  B  R.  of  the  tenor  of  indictments,  con- 
victions, cjffc,  under  penuhie?,  by  the  Sfae.  3  [  35 
hoi,  3.  c .  14 :  1  jsT,  13  M<  c.  9.  Sec  tit.  Clergy,  benefit  cf\ 
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If  a  quelVton  of  mrtr  fan)  arifes  in  tlic  courfe  af  a  caufe  I 
in  Chancery,  fas  whether  bv  the  words  of  a  will,  nn 
eflare  for  life  or  in  tail  i>  created,  or  whether  a  future 
interetl  dcvifed  by  a  teftator,  fluM  operate  as  a  remain- 
der, or  an  executory  devife,)  it  is  the  praelice  of  that 
court,  lo  reu-r  h  ro  the  opinion  of  the  judges  of  rhe 
court  ot  ]\  B.  or  C  P.  upon  a  calc  itated  for  the  pur- 
pote  i  wherein  al]  the  material  lacts  arc  admitted,,  and 
the  puint  of  law  is  fubmitted  to  their  dejfion,  who 
thereupon  hc;ir  it  folemnly  argued  by  counlcl  on  both 
fides,  mil  certify  their  npinion  to  the  chancellor.  And 
upon  fuch  ctttijiaife,  the  decree  is  ufudly  founded. 
'3  Comm.  453' 

The  ThiAt  »y  Certificate,  is  allowed  in  facfc 
cafes,  where  the  evidence  of  the  perfon  certifying,  is  the 
only  proper  criterion  of  the  point  in  difpute.  Thus, 
1,  The  queftion  whether  one  were  ah  lent  with  the  king 
in  hi*  army  out  of  the  realm,  in  time  of  war,  might  be 
tried  by  the  certificate  of  the  marshal  of  the  king's  holl 
under  feat.  Lin.  $  102  — 2.  If  in  order  ro  avoid  an  out- 
lawry, it  be  all  edged  the  defendant  wair  in  prifon,  We. 
at  BeurJeaux  or  CuUrs,  this  when  fhofe  places  belonged 
to  the  crown  of  Ewglwut,  was  allowed  to  be  tried  by  the 
certifier)  te  of  the  mayor.  9  Rtp.  31:  zRo.  AA.  583,  And 
there/ore  by  parity  of  reaton,  it  fhould  now  hold  that  in 
fimilar  cafes  arlfing  at  yamuica,  &c  the  trial  fhould  be 
by  certificate  from  the  governor   3  Cwim.  334, 

3.  For  matters  within  the  realm  ;  the  tvfhnn  of  the 
city  of  Lc-/f':t  (hull  be  tried  by  the  certificate  of  the 
mayor  and  aldermen,  certified  by  the  mouth  of  the  re- 
corder, ujKifl  a  lurmifs  from  the  party  allcdging  it,  that 
ll  fhould  be  fo  tried  ;  clfe  it  mull  be  tried  by  the  country, 
as  it  mud  alfo  if  the  corporation  of  be  a  party, 
or  interefted  in  the  fuk.  1  Irjl.  74.:  4  Burr.  2.43  :  Br*. 
Jtb.  1.  Tri&fy  pL  96  %  Hah.  85  :  But  fee  1  Tem  Mtf  .  423. 
If  the  recorder  has  once  certified  a  cuElom,  the  court  are 
in  future  bound  to  take  notice  of  it,  Doug,  380 

4.  In  fome  cafes  the  Sl-erffi  Lett&n's  certificate  (hall 
be  the  final  tii.il  ;  as  if  the  ihue  be  whether  th?  defendant 
be  a  citizen  of  Lomhrt%  or  a  foreigner,  in  cafe  of  privilege 
pleaded  to  be  feed  only  in  the  city  courts.  1  h.jl.  74, 
Of  a  nature  fomewhat  ftmilar  to  which  is  the  trial  of  the 
privilege  of  either  Univcrhty  whet?  thr  C/janee/for  claims 
tp&ihu&ftof  thec.iulc  ;  in  which cjfe  the  charters  confirm* 
ed  by  parliament,  allow  the  qurllion  to  be  deiermined  by 
the  certificate  of  the  chancellor  under  leal  — But  in  cafe 
<>f  an  ifiue  between  two  parties  themfelvei-*  the  trial 
ihall  be  by  jury.  2  Ro.  ^,583;  3  fintofc  335. 

5.  In  matter*  of  eccjefialiical  jurii^ictiAn,  as  marriage, 
gtmral  &a/?tir/fyf  excommtmtcafiont  ana  eraVrs,  theic  and 
ether  like  matter*  fhall  be  tried  by  the  bilhop's  certifi- 
cate See  title*  BaJtarJy*  £jr.  Ability  of  a  clerk  pre- 
fented,  ad  million,  inilitution  and  deprivation  of  a -terk, 
Ihall  alfo  be  tried  by  certificate  from  the  oidsnary  or  me- 
tropolitan, ;  inji,  63*:  Shaw.  P.  C.  88  i  z  R*.  /fA.  58}. 
£>Y.  But  btikt&k*  ihall  be  tried  by  a  jury  j  being  the 
Corporal  invert  iture  of  the  temporal  picric.  Dy.  219. 
Reflation  of  a  benefice  may  be  uteri  either  way,  but 
fsema  molt  properly  to  fall  vithin  the  bifhup's  cogni- 
zance. 2  fit.  Ah  3  Cmmu.  336. 

6.  Ttie  trial  of  alJ  cuftom;  fend  praclicc  of  the  courts 
ihall  be  by  certificate  from  the  proper  ohker  of  thu»e 
coutti  rclpctiively  ;  and  what  return  w*s  made  on  a  writ 


by  a  fheiifT  or  undcr-flierTfT*  fhali  be  only  tried  by  hU  own 
ccrtiacare.  9  Rep.  31 :  3  C  mm.  336 

Ai  to  certificates  in  cafes  ot  Ctjij>  of  Banimptf,  or  rela- 
tive to  the  ftttlemcnt  of  the  J'«r,  See  thofe  tulu  in  this 
Diet. 

Certificate  or  CEftTiFtCATtow  of  Assise,  eeui- 
jt'eatio  fijj'ij'iC  ;^5^.'rf■  tiijf?ijini£t  A  writ  anciently  grant- 

ed for  the  re-examining  or  re- rial  of  a  miner  pa  fie  d  by 
affile  before  jullices  :  ufed  where  a  man  uppearing  by  his 
bai'iff  to  an  afTife,  brought  by  annther,  loll  the  din)  ;  and 
having  fome  thing  more  to  ph-ad  for  himfdf,  which  the 
bailiff  did  not,  or  might  not  plead  fur  httM,  deiired  4 
farther  examination  o<  the  caule,  either  befoie  the  lame 
juftices,  or  others,  and  obtained  letters  patent  to  them 
to  that  efi>ct;  whereupon  he  brought  z  \\;u  to  iheflicrifF 
to  cill  both  the  party  for  whom  the  affile  polled,  and  the 
jury  iliac  was  impanelled  on  the  fame,  befure  the  Had 
jii!iKLi  Ai  j.  cerc.iiii  day  and  phce,  to  be  reexamined. 
It  was  called  a  certificate,  beciiufe  therein  mention  ia 
made  to  the  fherjfF,  that  upon  the  party's  complaint  of 
the  defective  examination,  as  to  the  affile  pLlfed,  the 
king  hath  directed  his  letters  patent  to  the  j u Slices  for 
the  betttr  ctrtifyi*$  of  themfelves,  whether  all  points  of 
the  faid  affile  were  duly  examined.  Rr^t  ®r'g  200  ! 
N.B.  181  :  Brafiw,  UK  4-  £■  13  :  Hmrj  M.<ir  lib.  3. — - 
This  writ  h  now  entirely  fnperfeded  by  the  remedy  af- 
forded by  mean*  of  new  triait.  See  3  Cwsm.  383. 

CERTIORARI. 

This  is  an  Original  Wri\  ifluing  out  of  the  court 
of  chancery  or  K  B.  directed  in  the  king's  name  to 
ihe  judges  or  officers  of  inferior  court?,  commanding 
them  to  certify,  or  to  return  the  records  oi  a  caufe  de- 
pending before  them  ;  to  ihe  end  the  party  may  have  the 
moie  fure  and  fpeedy  jutlice  before  the  kir.g,  or  fuch 
juftices  as  he  fhall  aihgn  to  determine  the  caufe.  See 
N.  B.  14c,  142. 

This  writ  i*  either  returnable  in  the  king*s  bench, 
and  then  hath  thefe  word*,  <4fend  to  u*  ;lf  or  in  the  Com* 
mon  B\  tsibt  and  then  has  tl  to  our  jurtices  of  rhe  bench 
or  in  the  Chancery,  and  then  hath       our  C^eu;Cfry>  & V." 

On  this  fubject  we  may  briefly  couhder,  1.  In  what 
cafes  this  writ  i.s  gran:ahje  ;  or  not.— z.  fn  what  manner 
— 3.  The  effect,  of  ir  when  granted,  and  4,  Ot  the  rrturn, 
with  the  form  of  that  and  the  writ. 

1.  A  writ  of  certiorari  may  be  had  at  any  time  before 
trial,  to  certify  and  remove  ituUfttncHit^  wirh  all  ihe  pro- 
ceedings thereon  from  any  inferior  court  of  criminal  ju- 
risdiction, into  the  court  of  K.  B.  iht- fbvcrc:gn  ordinary 
toun  of  jultice  in  caufea  criminal.  And  this  is  frrquenE* 
|v  enne  for  one  of  four  purp^ies,  }  l"o  conlider  and 
determine  the  validity  of  appeal  and  iticlrc  meuts,  and 
tne  proceed  tugs  rheretin  ;  and  to  ^oalh  or  confirm  them 
accordingly.— 2.  To  have  the  \  <■  td..TH*r  -r  defendant  cried 
at  the  bar  of  the  courts,  or  beturt  julln.es  ot  A'iji  Priitj 
where  it  h  lurmifed  that  a  par  iat  or  iniaJtKcient  tri  d  will 
probably  be  had  in  ihe  inferior  court. — 3  I  o  plt-nd  the 
king's  pardon  in  the  court  of  ll. — 4.  To  utoe  prcrefs 
ot  t'utlciwry  ag  art.'  :>it  ohrntierj  in  tholv  counties  or 
plaice*  wnerc  the  procefi     mfeiioi  judge*  will  not  rtacb 

A  certiorari  lies  in  «wl  juduiai  proceedings,  in  which 
a  writ  of  error  does  not  lie  •  .md  it  is  x  co:Oi*quence  of 
all  inferior  jurifdj^lionj,  erected  by  att  of  parliament,  to 

have: 
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Wave  their  proceeding!  returnable  in  K.  B.  Ld.  Raym. 

But  without  laying  a  fpectal  ground  before  the  court, 
it  cannot  be  fucd  out  to  remove  proceedings  in  an  adion 
from  the  courts  of  the  counties  palatine.  Dou*.  7^9.— ft 
does  not  lie  Id  juJgvs  of  oyer  ar.d  terminer  to  remove  a 
recognizance  of  appearance.  Lwrrt  278. — Nor  to  remove 
a  poor's  rate.  Stut.  93a,  975.  See  L:ach%s  Hank.  P,  C.  it. 

€.  27.   §  2  }.  i/t  K. 

A  certiorari  lies  to  jufuce3  of  the  pearc  and  others, 
even  in  fuch  cafes,  which  they  a.c  empowered  by  ila'  ie 
finally  to  hear  and  determine;  and  the  fuperintendcui-y 
of  the  court  of  BL  B.  is  not  taken  away  without  ex  pit  is 
words.  2  Haxk.  P.  C.  c.  27.  §  22,  23. 

' l  h.it  a  certiorari  does  not  lie  to  remove  any  other  than 
judicial  acts,  See  Call.  309:  Say.  6. 

Where  a  tertar&i  is  by  law  grantable  for  an  indict- 
ment, at  the  foil  of  the  king,  the  Court  is  bound  to  award 
it,  for  it  is  the  king's  prerogatise  to  fuc  in  what  court 
he  pleafes :  but  it  is  at  the  difcrction  of  the  court  to 
grant  or  not,  in  cafe  of  private  profecutions,  and  at  the 
prayer  of  the  defendant:  and  the  court  will  not  grant  it 
for  the  removal  of  an  indictment  belotc  jullices  of  gaol- 
delivery,  without  fjme  fpecial  caufc ;  or  where  there  is 
fo  much  difficulty  in  the  cafe,  that  the  judge  delires  it 
juav  be  determined  in  B.  R.  &c.  BtttT.  2456.  Alfo  on 
indictments  of  perjury, forgery,  or  for  heinous  mifdemea- 
nors,  the  court  will  not  generally  grant  a  certiorari  to  rc- 
jr.:  ve  at  the  inftance  of  the  defendant.  2  Hawk.  P.C. 
e.  27.  $  27,  28.  But  fee  2  LI.  Rayn.  1452. 

But  in  particular  cafes,  the  court  will  ufe  their  dif- 
crction to  grant  a  certiorari ;  a«  if  the  defendant  be  of 
good  character,  or  if  the  profeculion  be  malicious  or  at- 
tended with  oppreflive  circumtlanccs.  Leach' i  Hawk.  P.  C. 
ii.  c.  27.  §  a3.  n. 

Where  ilTue  is  joined  in  the  aourt  below,  it  is  a  good 
objection  again  ft  granting  a  certiorari :  and  if  a  pcrfon  1 
doth  not  make  ule  of  this  writ  till  the  jury  are  fwern,  he 


lolls  this  benefit  of  it.  Md.  Co.  16:  Stat.  43  Elix.  c.  5. 
After  conviction,  a  certiorari  may  not  be  had  to  remove 
an  indictment,  (sic.  unlefs  there  be  fpecial  caufe;  as  if 
the  jadgc  below  u  doubtful  what  judgment  is  proper  to 

ba  given,  when  it  may.  See  Si?a.  1 227  :  Burr.  749.  And 
After  coovidion,  Cs6r>  it  lies  in  fuch  cafes  where  writ  of 
error  v.ill  hot  lie.  1  Sail.  149.    The  court  on  motion  in 


ap  ex.  raort:  in  ary  cafe  will  g«ant  a  certiorari  to  remove  a 
ju  '^r»ntnt  £«ven  in  an  inferior  court ;  but  this  is  done 
wot  -  H.c  ordinary  way  of  taking  out  execution  is  hin- 
dercu  tt  tlic  ii.frrior  couit    t  Lid.  Abr.  253. 

In  c  mm°n  cafe*  a  errtimtri  will  not  lie  to  remove  a 
cauf-?  ou»  of  -a  in.eri'  r  court,  after  verdict.  It  is  never 
fucd  oik  after  a  writ  t '  etr  >r,  but  where  diminution  is 
al.  d't  t  ....  i  w'  .  he  ;inng  in  demand  doci  not  exceed 
5/.  l.  c  rthran  In  ill  not  be  had,  hut  a  writ  ot  error  or 
attaint.  S  >t  2 1  jac.  1 .  cap.  2  3 :  See  Stat.  1 2  Gcv.  i.e.  it). 
A  inti**.*  is  to  be  granted  on  matter  of  law  only:  and 
in  many  ca!  there  mtifi  be  a  judge's  hand  for  it.  x  Lill. 
2yz.  GertUrmiU  it  remove  indictments,  tjc.  are  to  be 
limned  l>y  u  j  1  ?  -!  :o  remove  orders,  the  fiat  for 
6)1  '  OUl  tnc  writ  mult  be  ugncd  by  fome  judge 
j  is.dk   \  50. 

CVr;i  ari  Km  to  'he  courts  of  Wales ;  and  the  cinque 
ports,  countic*  palatine,  &V.  2  Hawk.  P.  C.  c.  27.  $  24, 
*5- 


Things  may  not  be  remsveJ  from  before  juftlces  of 

peace,  which  cannot  be  proceeded  :n  by  the  court  where 
removed ;  as  io  cs/e  of  refuting  ro  take  the  oath?,  l&c. 
whkh  is  to  be  certified  and  inquired  into,  according  to 
the  rtarate.  1  Sclk.  145.  And  where  the  court  which 
awards  the  certiorari  cannot  hold  plea  on  the  record,  there 
but  a  tenor  of  the  record  Iball  be  certified  ;  for  other- 
wile  if  the  record  was  removed  into  B.  R.  as  it  cannot 
be  (Vnt  back,  there  would  be  a  failure  of  right  afterwards, 
l  Dmv,  Abr.  79a.  But  a  record  fent  by  certiorari  into 
B.  R.  may  be  fent  after  by  mittimus  into  C.  B.  Ibid.  789. 
And  .1  record  ictti  li.  R.  tray  be  certified  into  Chancery, 
and  fro  mi  thence  be  fent  by  mittimus  into  an  inferior  court, 
where  an  action  of  debt  is  brought  in  an  inferior  court, 
and  the  defendant  plead;  that  the  plaintiff  hath  recovered 
in  B.  R.  and  the  plaintiff  replies  Hul  tiel  record,  He, 
I  Sa:imd.  97,  99. 

The  court  o:  B.  R.  will  grant  a  new  certiorari  to  affirm 
a  judgment.  &c.  though  generally  one  pcrfon  can  have 
but  one  certiorari.  Cro.  Jac.  369. 

A  certiorari  may  not  be  had  to  a  court  fuperior,  or 
that  has  equal  junidiction,  in  which  cafe  day  is  given  CO 
bring  in  the  record,  L-  c. 

B^fidrs  the  lla!utcs  hereafter  mentioned,  there  are  fe- 
veral  which  relir;.in,  and  many  which  abfolutely  prohi- 
bit a  ftrtwwi  ;  in  r.rdcr  to  avoid  frivolous  and  unfound- 
ed delays  in  jullice.  For  a  complcat  lilt  of  thefc,  if  need- 
ed, the  iludent  (hou'd  confult  the  index  to  the  Itaturcs.— 
The  following  fcem  to  have  deferved  a  fliort  mention  in 
this  place. 

By  Stats.  12  Car.  x.  ec.  23,  21.  no  certiorari  flrdl  be 
allowed  in  certain  cafes  of  trsnf^reffion  of  the  Excijc- 
Lwws. 

By  Stat.  13  Gft.  3.  e.  78,  (which  fee  at  large  title 
Highways)  no  preientmcnt,  ISc.  of  any  highway  lhall  bt 
removed  from  the  feiHons,  until  it  be  traverfed,  except 
the  right  to  repair  be  the  queftion  — Or  by  Stat,  5^6 
IV.  &  M.  c,  1 1 ,  may  come  in  queltion- — But  this  m^arta 
on  die  part  of  the  defendant  only,  for  on  the  part  of  the 
profecution  it  lies  before.— No  other  proceedings  under 
the  highway-acl  may  be  removed  by  certiorari.— -Eut  if 
the  felfions  manifeflly  exceed  their  authority  in  making 
orders,  they  may  be  removed  inro  K.  B.  by  certiorari 
and  qualhed.  Lea-'Ss  Hawk.  P.  C.  ii.  e.  27.  $  37.  and  ft. 

By  Stat.  16  Gee.  3.  e.  30,  agiinrt  dcer-jicakn,  no  cer- 
tiorari (hall  iflue,  unlefs  the  party  convicted  lhall  become 
bound  to  the  prcircutor  in  too/,  to  pay  full  cods  and 
damages  within  thirty  days,  and  to  the  Juftice  in  Go  A  to 
profecute  the  urntrari  with  cilecV — But  in  appeal  to  the 
fedions  he  may  fue  out  a  certiorurt  on  fix  days'  notice, 
to  profecute.  And  the  like  in  effect  is  cnaittd  by  Stats. 
4  &  5  W.  &  M.  c.  23.  and  5  An.  fijf.  2.  c.  14,  concern- 
ing game.  2  Hwaik.  P.  C.  c.  27  5  60,  C 1 . 

Alfo  by  Stat.  I  An.  c.  18.  cot. tensing  the  repair  of 
hrhtga,  jm  certiorari  faall  be  allowed  —Nor  by  Stat.  8  Geo. 
2.  c.  20.  for  punching  deftroyers  of  tumpil::.— N»r  by 
ft.  12  Geo.  Z.  c.  20,  for  affrffiftg  cnumy  ro/rr— Ncr  on/. 
19  Geo.  2.  e.  21,  againlt  ceding  and  /"^eating  — -Nor  on 
ft.  23  Geo.  2.  c.  13.  againft/^/^  artificers — Nor  on  ft. 
25  Geo.  2.  r.  36,  againlt  iawdj*  >suj\ ..— N<"»r  on  2Q  Geo. 
2.  c.  40,  againit  Jlealing  lead,  aen.  C5*f  — Nor  on  ;o  Geo. 
2.  c.  21,  lor  prtferwng  fi'h  in  the  Thames. — \_>r  on 
30  Geo.  1.  c.  24,  for  rciiraioiug  g*  'u*g  in  publ:c  hc-ufes. 
—Nor  on  3 1  Geo.  2.  c.  29,  for  regulating  het:d.— Nor  on 
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Z  Gt\  3.  e.  30,  for  prevemTnij  theft*  in  bumb-boata.— 

Nor  on  10  G-o.  3.  r.  18,  agairtll  Jig /enters. 

For  a  long  detail  of  further  matter  oti  the  fubjeft  of 
etiii  rari.  See  2  ItipivL  f\  C.     27  ^ 

a.  By  5m;.  r  ^  2  P  -V.  r.  tj,  no  [Habeas  Cor- 
pus or]  Certiorari  ftnU  be  granted  to  remove  any  tv. *g  - 
jtbsajtM,  cutfe&  figned  by  tht  CVicf  JulUcc,  or  in  Lis 
abfcnrr  *n  one  or  'the  other  judge*. 

byStau,  S  &$m&&.  <  1  U  and8tf  0^3.!*  33, 
A  tfrtiorari  mnv  'in  grant**!  in  vacation  time  by  any  of 
the  judges  of  i?  and  fecurity  ts  to  be  found  before  it 
is  a  .lowed.  No  (ert&rkfi  is  to  be  granted  out  of  /f.  .rt, 
to  remove  an  yj.r.^n:.  t.  Or  pretoitrnent,  before  julliccs 
Of  peace  at  the  fet&Cti&J  before  trial,  untefs  motion  be 
made  in  op-n  court,  and  the  party  indifted  find  fecurity 
by  two  pdprfi  a?  in  c^c*i  to  plead  to  ihe  indictment  in 
Jf,  &.  c^r.  And  if  the  defendant  profecuting  the 
rari  be  convicted,  the  court  of  B.  fhatl  order  cofts  to 
the  profecutcr  of  tne  indictment*  In  cafe  of  certiorari 
gr  :n.ed  in  vacation,  the  name  of  the  judge  and  parry 
applying  to  be  iodorfed  on  the  writ.  See  titJe  Habeas 
C  7  i". 

If  on  a  certiorari  to  remove  an  indictment  the  parry  do 
not  finJ  manucaptors  in  the  fum  of  20.'.  to  plead  to  :he 
indifirneut  and  try  it,  according  to  the  (litute,  it  h  nn 
fitperfedeas.  Afirf.  Ca.  33.  And  a  ;wfrf.-Wtf  mav  be 
granted  where  btfru  not  pur  in  before  n  ju^ge,  rm  a  <*r- 
iito  flri.    As  to  colts,  See  1  Iflf.  139:  1  tntrr,  54:  2  Yew 

No  judgment  or  order  to  be  remove  !  by  crrthretri, 
without  fureties  found  to  the  amount  of  50/*  Stat*  5  Gen. 
2.  <\  19. 

Gerihrafi,  to  remove  convictions,  orders  or  proceed* 
ings  of  juftices,  to  be  applied  for  wirhin  ft*  calendar 
momfre,  snd  upon  fix  ^ays1  notice  Co  the  juflices.  $tj#t? 
13  G*».  z.  c.  iS.  See  5.0.7.  99;. 

ft  i«  faid  a  certiorari  1^  remove  an  indiitmenc  i<s  good, 
although  ft  bear  date  before  the  taking  thereof:  but  on 
a  certiorari  the  very  record  mult  be  returned*  and  nor  a 
tranfciipc  of  it;  for  if  f  »,  Him  the  record  will  fliii  re- 
in in  in  the  infer  or  conrt.  1  L;l  irj.  In  B~R*  the 
very  record  itfeif  of  indictuicn:>  U  removed  by  itrtkmri} 
but  uluiJly  in  Cnanttry,  if  a  f&tkrari  be  returnable 
there,  it  removes  only  ir>c  tenor  of  im?  record  ;  and  there- 
fore, if  it  be  fen:  irom  ilemc:  iritotrie  Bench, 
they  cannot  proceed  either  to  jud^mriu  Or  execution, 
bccaulc  tbey  h&ve  but  fuih  tenor  of  the:  record  before 
them.  2  tiki1  t  iiiff.  P.  C.  215.  In  j^tw^M  a  return  of 
the  tenor  oniv  iv  warranted  by  the  city  charters.  zHfwL 
P,  a  c,  27.  i  zo,  76. 

On  a  certiorari  to  remove  a  record  out  of  an  inferior 
court,  the  Ails  of  their  court,  and  power  to  hold  p]ea, 
and  before  whom,  ofigbt  to  he  il;c:wn  on  their  certificate. 
J  ■  i.  C       1  l.i.  2 -j . . 

A  CfTt'xnari  to  rcnove  an  order  of  ballardy  fhould  be 
applied  for  in  fix  mnnrns,  Rtx  v.  Hv&itlt.  1  fflt/l  35, 

If  a  axihrzri  be.  pan  vd  ro  remove  -an  indiclment  out  of 
Zos./e.r  or  M  WfaiikKt  day*1  BWtttoe  »»uft  be  given  the 
Other  iidik.  or  the  ctrt  ti-rrtri  Ihiit  uot  be  granted.  R&ytp.  74, 

3.  After  a  cert  orari  L:  uJfuveu  by  the 'inferior  court, 
it  mikes  ail  the JitS0aaaU  proceedtUgJi  on  «he  record  ihac 
,  is  removed  by  it,  trr,  m  ous.  2  U<rwk.  P.  C*  <.  27.  §6:t 
64.  Cut  if  a'  ( -i ti'.-rari  for  the  removal  of  an  indictment 
before  jullices  of  peace,  be  not  delivered  before  the  jury 


be.fivorn  for  the  trial  of  It,  the  jultTce*  may  proercd. 

2  iies:-.l.  P,  C.  t.  2j*  §  64. — >\nd  the  juftkes  may  (k  a 
fine  to  complete  their  judgment  after  a  certiorari  deJi- 
veied,  L*L  K  5 1 5 .  See  ante  U 

A  certionri  removes  all  things  done  between  the  telle 
and  return.  Id.  R  iyrit*  83c,  130c. — And  *s  it  removes 
the  record  itfelf  out  of  the  inferior  court,  therefore  if  ic 
remove  the  record  again!!  the  principal,  the  acceffar/ 
cannot  be  J  tied  there,  z  Huivk.  P.  C.  r.  29,  §  5a. — And. 
if  the  defendant  be  convicted  of  a  capital  crime,  tht  ftr* 
fia  of  the  defendant  mult  be  removed  by  ft*$tttt  Get{mM 
in  order  to  be  prcfent  in  court,  if  he  will  move  in  nrreft 
of  judgment, — And  herein  the  cafe  of  a  conviflion  differs 
from  thar  of  a  fpeciat  verdicl.  BroT.  930* 

Although  On  a  rorjuu  to  remove  a  perfon,  the 

eouit  may  bail  ordif.harge  the  prifoner:  tf  7  ckn  give 
tta  judgment  upon  the  record  of  t'.e  indicimcnt  aga'nft 
him,  without  a  ctrthntri  to  rcm  nc  it^  but  "Jie  fatne 
(lands  in  force  as  it  did,  and  new  procefi  may  iliuc  upon 
it:  t  H.  H.  P.  C.  zi  1.  If  an  indictmrnt  be  one,  hut 
th^  offences  fcveral,  where  four  peflonfl  iire  indict-d  to- 
gether i  1  tfrthfiMfi  to  remove  thii  indictment  again  It  two 
of  ihem,  removes  it  not  as  to  the  others,  but  as  to  them 
the  record  remains,  below.  1  H&ltJs  Wt?<  214. 

If  a  caufe  be  removed  from  an  inferior  court  by  crrtia- 
rari,  the  pledges  in  the  court  bsJow  are  not  discharged  ; 
bcriiufe  a  defendant  may  bring  a  rerthran\  and  thereby 
t!v;  pJ^intifTmay  Jofe  his  pledges.  5*m.  R?p.  244,  246. 
A  certiorari  from  K.  J?>  is  a  fuperfedeaj  to  reftttuuon  in 
a  forcibte  entry.  1  hawk.  P.  C.  e. $4*  $6*. 

4.  Tne  return  <»f  a  ftrl&frarj  is  tu  be  under  feal  j  and 
cheperbn  to  whom  a  crrthr&i  is  directed  may  make  what 
return  he  pIeafcsT  and  tiic- court  will  not  Hop  the  filing  of 
it,  on  <0kavft  of  its  firifity,  except  where  the  public 
gwd  requires  It:  the  remedy  For  a  falte  return  is  aclion 
011  the  cafe,  at  the  laic  of  the  party  injured  ;  and  infor- 
mation,      at  t.ie  Juit  of  the  king.  2  Hitw£t  P.  C  * .  27, 

$?CK 

If  the  perfon  to  whom  the  certiorari  is  directed,  do 
notmaJce  a  return,  then  an  afita,  then  xpltrrittf  n+1  tau- 
/.m  mt&fi  jignifices  qu&rey  fhall  be  awai  ded,  and  then  an 
attachment,  Crvmfl,  Il6< 

Foaw  ofa  Cturjoit  A»i 
To  CEHTtry  the  Recono  of  a  Judgment. 

^>EORGE  rife  Thin? >  Sc.  To  thr  Mfijtr  cm  J  Shertfs 
vJ  tf  <mr  c'tiyaf  E.  and  to  every  efthem,  ia  our  teurf  at  the 
GitiMhxtt  tbtrt  grtttim r:  tVbtarat  A.  hath  itttsfy  our 
/aid  rwr?  r*  tbi fetid  c:iy?  attprttkg  to  the  ettjfpm  $  thr fane 
court,  imflradrd  C,  D.  W  (ft  lit.  in  an  atfiut  *f  dfht  utw 
demand  If  thirty  pound t  ;  wd  ifertttfiott,  in  jwr  /did  cMrf 
6cfort  you,  obtained jadgmast  agou  ti  tin  frAd  C.  for  tbt 
cavetyef  the  faid  d^t :  and  r.t't\  bti>rg  dt/Srysi  for  certain 


cm. ft  brf'otr-M  at  WcliminJler.  M  the  day t  kc.  p!a, 
■JifliaSfyt  and  m  at  J:di  and  amj/e  v/.  t»-r  tn  it  xteu  rtatotMt 
btHre  yuK,  toget&ir  otiitb  tttit  •sinfit  j  ;»  that  ivr  r.n  tl\  part  if 
thefil/  A.  *iy  he  M  topped  to  the  tx«tttm,  oftbcf*\d 
judgment,  and  ,/#.  Jhrdl  ttjfttir  m  ui  vf  fight  Wgbl  to  U 
done,    Wicnefs,  Csc* 

3  The 


C  ER 


C  E  S 


The  return  of  a  certiorari  may  be  thus. — Firft,  r>n  the 
back  of  the  writ  vidorfc  thefe  or  fimilar  words,  **  Tht  rx- 

tqilfan  tfihit  writ  appears  in  a  fclathdc  to  tht  jame  wit  an- 
Mixta1.**  Which  fchedule  may  be  In  the  following  furm, 
on  a  piece  of  parchment  t  (not  paper,  1  Bant,  K.  B.  i  13,) 
by  ktt-lf,  and  filed  to  the  writ. 

**  Middle  fc  X, — /A*  B*  one  of  tire  keepers  of  tht  peace  ami 
jujlicct  of  our  htd  the  king*  ajfigtted  to  keep  ike  peace  within 
the f aid  itvnty,  and  a'fts  to  hear  a. -id  deWminc  divers flames* 
titfp*Jfest  ami  efba  u'tifltmeomn  in  the fawtt  county  committed 
ky  virtue  cf  thif  writ  to  me  delivered,  do  under  my  feai  certify 
unto  bis  yiajefif  in  kit  court  of  King's  Jtentb,  the.  iudicJmrnt*  of 
which  mention  is  made  its  the  fame  writ,  together  with  ail 
matters  toticbh.-g  tht  fa  id  indieJeunt.  In  •yahaejt  whereof  J 
tht /aid  A,  B,  have  to  theft  prtfettts  fet  my  fat,    tV;V.-v  at 

h   t'e  ;\i'<i        !:■,  f  ■  ■          day  <f  in  the   

ytftt  of  the  reign  of  . 

Then  take  the  record  of  the  indictment,  and  clofe  it 
within  (He  above  fchedule,  Bind  feal  up,  and  fend  them 
both  together  with  the  certiorari. 

CERT-MONKY,  aiafi  certain  money  ]  Head-matey, 
paid  yearly  by  the  reliant*  of  feveral  manors  to  the  lords 
thereof,  for  the  certain  keeping  of  the  lect;  and  fomc- 
limes  to  the  hundred :  as  the  manor  of  /fo.f,  in  Dor- 
j  :  ■'. pays  cert-money  to  the  hundred  of  Egerdm.  In 
ancient  records  this  is  called  err  turn  let  or.  See  Cmmtn 

CERVISAPJI,  The-W^/had  a  duty  called  dixdean, 
that  is  rrtri&uth  potus,  payable  by  their  tenants  ;  and  Inch 
tenants  were  in  Domfday  called  <eivifarit>  from  c&  vifa, 
ate,  their  chief  drink:  though  tervj/hriuj  vulgarly  fignU 
fies  a  beer  or  ate  brewer. 

CERURA,  A  mound,  fence,  or  inclofure.  Cart,  pri- 
vst,  dt  Thclesl'urd  MS. 

CESSAT  EXECUTIO,  Tn  crefpafa  againft  two  per- 
fonS)  if  it  be  tried  and  found  againil  one,  and  the  plain- 
tiff takes  his  execution  againlt  him,  the  writ  will  abate 
as  to  the  other  ;  for  there  ought  to  be  a  <e$kt  acetvfio  till 
it  is  tried  agntnft  the  other  defendant,  to  Ed.%.  1 1*  See 
title  Exctvtum,  iic 

CESSAVIT,  A  writ  which  lies  (by  the  Stats,  of 
Ghucrfur,  6  £.  1.  r.  4:  and  IFtfm.  z.  13  E.  I,  cct  zJ, 
41,)  when  a  man  who  holds  lands  by  rent  or  other  Cer- 
vices, neglects  or  ccafes  10  perform  hi*  fcrvices  for  two 
years  together;  or  where  a  reiigioun  houfc  hath  lands 
given  it,  on  condition  of  performing  fome  certain  fpi.i- 
tuaj  feivicc,  as  reading  prayers,  or  giving  alms,  and 
ne^lefls  iti  in  either  oi  which  calb  if  the  cfiy  or  ueglccl 
thai!  bave  continur  i  for  two  years,  the  lord  or  donor  and 
bis)  heirs  mall  have  a  writ  of  ujfiivit  to  recover  the  land 
iticlk  F.  N.  B.  zo3. — In  fome  inJlances  rclatirig  to  reli- 
gious houfes,  called  Ctjft^it  at  Cti.;rtt>;&. 

By  the  $J*t*  of  Gkmefter,  the  trjjaT.it  does  not  He  for 
land*  Jet  upon  fee  farm  rents,  BnJefs  they  have  lain  freth 
and  nitcQluyated  for  two  years,  and  there  be  not  fofli- 
cicnt  diftrefs  upon  the  prroiifl'es,  or  unlclb  the  tenant  hath 
fo  cncloftd  the  land,  that  the  lord  cannot  tome  upon 
it  to  di&rsjt?.  F.  N.  B.  aoj:  2  hid,  298.  For  the  law 
prefers  the  fimple  and  ordinary  remedies,  by  dijUefj, 
10  ihb.  extraordinary  one  of  forfeiture  ;  and  therefore  the 
fame  iiatntc  has  provided  farther,  that  On  tender  of  ar- 


rears, and  damage*  before  judgment^  and  giving  fecurity 
for  the  future  performance  of  rhe  fcrvice*,,  (thai  he  will 
no  mtt'tcMje)  the  pmceA  fha!l  be  at  an  end,  dnd  rhe  Tenant 
(hall  r*rain  his  land  ro  whi  h  the  Stat,  of  IFeftm.  2,  eon* 
forms  fo  far  as  may  Ihnd  with  convenience  and  reafoa  of 
law,  %  hf.  401.  460 

The  Stati.  4  Geo  z  c.  zS,  and  1 1  Ceo.  z.  c.  19,  feerq 
evidently  borrowed  from  the  above  ancient  writ  of  cejfa- 
Vtt  — "i  lie  fornitr  of  ihcfe  fiatutrs  permits  landlords  who 
have  a  light  of  re-eniry  for  non-p;iyment  of  rent,  to  Jerve 
an  ejectment  on  their  tenants  when  half  a  year's  rem  is 
due,  and  no  fuffu irnt  dilircfs  on  ihc  premiffes.  See  title 
Ejefimcxt  And  the  fame  remedy  is  in  fubilancc  adopt- 
ed by  the  Sent.  1  t  Geo,  z.  e,  16,  which  enjcli,  rliat 
where  any  renanr  at  rack-rent  fhall  be  one  vcar'o  rent  in 
arrcar,  and  ih.ifl  defert  the  demifed  premifleb,  leaving 
the  f.ime  uncultivated  or  unoccupied,  ri  ihat  no  Juftctent 
diArefs  can  be  hadt  two  joLtices  of  ihe  peace,  (after  notice 
affixed  on  rhe  premiiT's  for  fourteen  day*)  may  give  the 
landlord  poflertion  thereof;  and  the  leafc  fhall  be  void. 
See  title  Difir,f,  Lenf,  Rtnt. 

By  Stat.  iVefm.  z.  §  z,  the  heir  of  the  demandant 
may  maintain  a  ctfa-it  agamft  the  heir  or  aOignee  of  the 
tenant.  But  in  oilier  tales,  the  heir  may  not  bring  this 
writ  for  c'fjpfn-  in  the  time  of  his  an,cftor  :  and  it  lies  not 
but  for  annual  ftr.ieet  rent,  and  fueb  like ;  not  for  homage 
or  fealty   Tames  dt -la  ley :  New  Nat.  Br  >  463,  464. 

i  be  lord  mall  have  a  wrir  of  eeffsvit  againft  tenant  for 
life,  wherr  thr  remainder  is  over  in  fee  to  another  :  but 
the  donor  of  an  eiiatc  tail  fh.ill  not  have  a  ttjfavit  *  gain  fi: 
the  tenant  in  tail ;  though  if  a  man  make  a  gift  in  tail, 
the  remainder  over  tn  fee  to  another,  or  to  the  heirs  of 
the  tenant  in  tail,  there  the  lord  of  whom  the  lands  are 
hojden  immediate,  frail  have  *ctjfa<t?it  again  (I  the  tenant 
in  tail,  W;iu!e  that  he  U  renanr  to  him,  fisff.  Ibid,  If 
the  lord  diilrains  pending  the  wri:  of  effivit  ag:»inft  his 
tenant,  the  writ  (hall  ab.ite  i  ht-  torit  ajfuvit  ii  direct- 
ed to  the  llierirt,  To  iommind  A>]i  that,  &c.  he  render  to 
C  D.  one  meffuag-e*  which  h*  b*dds  by  certain  fet  viccjt  and 
vfhieh  fing^l  to  come  to  tht  faidQ.  by  force  of  the  fiatt te. 
bczitif  tht  /aid  A.  in  iking  thfe  fervkti  had  ceafed  ttw 
year j  ,  &C,  Dift, 

CE3SE,  Signifies  an  ajfejfnmi  or  tax,  and  is  mention- 
ed in  trie  Stat'  z  1  Hen  8.  tap.  3.  Ctjc  or  eeajfet  in  /re- 
land,  is  an  ex;<c"tion  of  vidua. s,  at  a  certain  rate,  for,jJbl- 
dicrs  in  gam  fan.  Amtia  Hi&ctnLr. 

CES  ID  BONO  RUM.  A  procefs  »n  the  law  of 
Scotland,  iimtJar  in  c fleet  to  that  under  the  flatuics  re- 
lating to  Bit.ikfuptty  in  EngUmd. 

CESSION,  C<^*.]  A  ceaiing,.  yielding  up,  or  giving 
over,  Vk  hen  an  ecclcfiaftica!  perfon  is  created  biihop,  or 
a  parfon  of  a  parfdttage  ukej  another  benr/ite,  without 
difpenfation  or  being  otherwife  not  qoalifiedi  in 
bot II  cjfei  their  rltll  benefices  are  become  void,  and  are 
in  the  law  faid  to  be  void  by  ti$in\  and  to  thofe  bene- 
fices that  the  perfon  had  who  was  created  biihop,  the 
king  mall  prefent  for  thai  time,  whoever  is  patron  of 
them  ;  and  in  the  other  cafe,  the  patron  may  prefent. 

cw. 

But  ceffion  in  the  cafe  of  bifliops  does  not  tc.ke  place 
till  con  Oration,  Efyer  zz$,  b'ee  title  Commendant,  A tf- 

wffn  11 

No  perfon  is  entitled  to  difpenfntion,  but  chapLdtts  of 
the  kin?  and  others  mentioned  in  the  Stat,  zi  H*  %.c.  13 ; 
6  d» 


CES 


C  H  A 


the  brethren,  and  the  fons  of  lords  and  knights,  (not  of 
baronets)  and  doctors  and  bachelor*  of  divinity  and  law 
in  the  Universities  of  this  realm,  x  Comm.  392.  Sec  title 
Chaplain* 

Both  the  livings  mult  have  cure  of  fouls ;  and  the  fta- 
tutc  exprefsly  excepts  deaneries,  archdeaconries,  chan- 
cellorship*, treaturerfh'pe,  chanterfhip*.  prebends  and 
iinecure  rectories.  See ttt.  Chaplain,  Pa»fon. 

In  cafe  of  a  ceffion  under  the  Statute,  the  church  is  fo 
far  void  upon  initiation  to  the  fecond  living,  that  the 
patron  may  take  notice  of  it,  and  piefent  if  ho  pleafes ; 
hut  it  ftems  that  a  lapfc  will  not  incur  from  the  time  of 
injlitntltm  againft  the  patron,  unlefs  notice  be  given  him  j 
but  it  will  from  the  time  of  htduclion.  z  Wilf.  200 :  3  Burr. 
1504.  Sec  title  A.L  1     *  II. 

.  CESSOR,  Lai.]  He  who  ccafetb,  or  neglects  fo  long 
to  perform  a  duty,  that  he  thereby  incurs  the  danger  of 
tnc  law.  Old  Nat.  B'.  136. — See  title  Ofitvit. 

CES3URE,  or  crffir;  ccaftng,  giving  over;  or  depart- 
ing from.  Stat.  Wtflm,  z.  c.  1.  See  title  Qtflav'ti* 

CESTUI  QUE  TRUST,  Is  he  in  trull  for  whom,  or 
to  whofe  ufe  or  benefit,  another  man  is  enfeofrcd  or  feif- 
cd  of  lands  or  tenements.  By  Stat.  29  Car.  2.  «,  lands 
of  cellui  que  truf:  may  be  delivered  iu  execution.  Sec  title 

Tn$h  Ujh. 

CESTUI  QUE  USE,  Fr.  ttfim  a  t*yft  de  qui.]  He  to 
whofe  ujt  any  other  man  is  enfeoffed  of  lands  or  tene- 
ments. 1  Rep.  133*  Feoffees  to  ufes  were  formerly  deem- 
ed owners  of  the  lands  ;  but  now  the  pofleflion  is  adjudg- 
ed in  lYjfui  que  u/et  and  without  any  entry  he  may  bring 
nluTc,  6te.  Stat.  27  Hat.  S.c.  10:  Co.  £//=.  46.  See  tit. 
V/e. 

CESTUI  QUE  VIE,  He  for  whofe  life  any  lands  or 
tenements  are  granted.  Pok.  97.  See  title  Occupant. 

CHACEA,  A  ftatbn  of  game  more  extended  than  a 
park,  and  Iefs  than  aforeft:  and  is  fomctimes  taken  for 
the  liberty  of  chafing  or  hunting  within  fuch  a  diltrict. 
And  according  to  BkttOU  it  hath  another  fignification, 
1;  e.  the  way  through  which  cattle  are  drove  to  palturc, 
commonly  called  in  fomc  places  a  d>ove  -vay.  Braelon, 
lib.  4.  c.  44.  Vide  Chafe. 

CHACEARE  ad  lepores,  i-el  -vulpa  :  To  hunt  hare  or 
fox.  Cartular.  Abbat.  Glafion.  MS,  87. 

CHACURUS,  from  the  Fr.  cbafiur.]  A  horfc  for  the 
chafe;  or  rather  a  hound  or  dog,  a  courier.  Rot.yjwhnn. 

CHAFE,  from  the  Fr.  cbaufa  to  heat,  whence  our 
chafing  difli. 

CHAFEWAX,  An  officer  in  Chancy,  that  fittcth  the 
9mm  for  fealing  of  the  writs,  commifiions  and  fuch  other 
jnArtiments  as  are  there  made  to  be  iflued  out. 

CHAFFERS,  Seem  to  fjgnify  waies  or  merchandife  j 
and  chaffering  is  yet  ufed  for  buying  and  felling,  or  rather 
a  kind  of  bartering  of  one  thing  for  another.  The  word 
it  mentioned  in  the  Stat.  3  Ed.  4.  c.  4. 

CHAINS,  Hauling  in.  See  title  Mu,d<r. 

CHAIRS,  Sec  C&ebi 

CHALDRON  or  CH  ALDER  of  coals.  Sec  title  Coals. 

CHALKING,  The  merchants  of  the  Staple  require  to 
be  cafed  of  divers  new  impositions,  as  talking,  ironagc, 
wharfage,  cJc.  Rot.  Pail,  >o  Ed.  3. 

CHALLENGE,  Galumniat  from  the  Fr.  cba/cn^er.] 
An  exception  taken  either  againit  perfons  or  things. 
Pvfons  as  to  Jtteorf,  or  any  one  or  more  of  them !  or  in 


Cafe  of  felony,  by  the  prifoncr  at  the  bar  againft  timgf, 
as  a  declaration,  Csfc.  Terms  tie  la  lev,  1  o;. —  I  he  former  i* 
the  mofl  frequent  fignification  in  which  this  term  is  ufed, 
and  which  lhall  here  be  Shortly  mentioned  ;  referring  for 
further  matter  to  titles  Ju>y,  Trial,  in  this  Dictionary. 

There  are  two  kinds  of  challenge;  either  to  theaftvft 
by  which  is  meant  the  whole  jury  M  it  fhiwfa  an-aud  in 
the  paurl,  or  litt'c  (quire  paueoi  parchment,  on  which 
the  jurors'  names  are  written  ;  or  to  the  ptlli\  by  which 
arc  meant  the  fevcral  particular  perfons  or  heads  in  the 
array.  1  /«/?.  156,  8. 

CbaJlf.gr  to  jurors  h  alfo  divided  into  challenge principal 
or  peremptory  ;  and  challenge  pur  ca-  j'\  i.  e.  upon  cr.ufe  or 
reafon  alledged:  cbalhnge  principal  or  peremptory,  is 
that  which  the  law  allows  without  caufe  alledged,  or  fur- 
ther examination  ;  as  a  prilbner  at  the  bar,  arraign- J  f  r 
felony,  may  challenge  peremptorily  the  number  allowed 
him  by  law,  one  after  another,  allcdging  no  caufe,  but 
his  own  diflike,  and  they  (hall  be  put  off,  and  new  taken 
in  their  plates:  but  yet  there  it  a  difference  between 
challenge  principal,  and  cballatge  peremptory  ;  the  lattee 
being  ufed  only  in  matters  criminal,  and  barely  without 
caufe  alledged  ;  whereas  the  former  is  in  civil  actions  tor 
the  moll  parr,  and  by  affigning  fomc  fuch  caufe  of  ex- 
ception, as  being  found  true  the  law  allows.  St,w.  >j'. 
P.  C.  124,  157  :  Lamb.  Eiren.  lib.  4.  cap.  14. 

Challenge  to  the  favour,  which  is  a  fpecies  of  challenge 
for  C3ufe,  is  where  the  plaintilf  or  defendant  is  tenant  t« 
the  fherifF,  or  if  the  Sheriff's  fon  hath  mnrried  the  daugh- 
ter of  the  party,  &c.  and  is  alfo  when  either  party  can- 
not take  any  principal  challenge,  but  fkeweth  caufe  of  fa- 
vour ;  and  caufes  of  favour  are  infinite.  If  one  of  the 
parties  is  of  affinity  to  a  juror,  th-  juror  hath  married, 
the  plaintiff's  daughter,  'jfc.  If  a  juror  hath  given  a. 
verdict  before  in  thetaufe,  matter  or  title;  if  one  labours 
a  juror  to  give  his  verdict ;  if  after  he  is  returned,  a  juror 
eats  and  drinks  at  the  charge  of  cither  party  ;  if  the 
plaintirF,  {*fc  be  his  matter,  or  the  juror  hath  any  in- 
terefl  in  the  thing  demanded,  tsfc  thefe  mt  cballen^  »  t» 
the  favour.  2  Rol.  Abr.  636  :  Ihb.  294. 

Cham  en  si  PO  Fl«HT. — It  U  a  very  high  ofience  t« 
challenge  anotlier,  either  by  word  or  letter,  to  fight  a 
duel,  or  to  be  the  meftcngrr  of  fuch  a  challenge,  or  even 
barely  to  endeavour  to  provoke  another  to  (end  a  chal- 
lenge, or  to  fight ;  as  by  difperfing  letters  to  thr.r  pur- 
1  pole,  full  of  reflections,  and  infinuating  a  defirc  to  fighr, 
I  &c.  1  Ha-vk.  P.  C.  c.  63.  §  3. 

By  Stat.  9  An.  c.  14.  \j  8  ;  (See  title  Gami>^  ;)  4«  Who- 
ever fhall  [afTault  and  bear,]  or  challenge,  or  provoke 
to  right,  any  other  pcrfon  or  p:rfons  whatsoever,  upon  ac- 
,  count  of  any  money  won  by  gaming,  playing,  or  betting 
1  at  any  of  the  g:;mcs  mentioned  in  that  ad,  Shall  on  con- 
viction by  indictment  or  information,  forfeit  all  their 
goods,  chattels  and  perfonal  eftate,  and  fufter  imprison- 
ment without  bail,  in  the  county  prifon  for  two  ye.iri." 

it  is  now  every  day's  practice  for  the  court  of  K.  B.  to 
grant  informations  againlt  perfons  fending  challenges  to 
jujlices  of  tbeprac*,  and  in  other  heinous  calea. 

For  further  matter,  bee  title  Murder. 

CHAMBERDEKINS,  or  Chamber. Acacout,  were  cer- 
tain poor  fi  'Jh  fcholais,  (.loathed  in  mean  habit,  and 
living  under  no  rule  ;  or  rather  beggars  banished  Bugtaai 
by  Stat,  1  Hen.  5.  cap.  7,  8. 
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CHAMBERLAIN,  Omttwariks. J  Is  varioufly  ufed  in 
•  ur  laws,  lUtutcs  and  chronicles:  us  fir ll  there  is  Lad 
Ureal  Chandnla-n  «/  Ea»fa-id,  to  whofe  office  belongs  the 
government  of  the  palace  at  Wejbntnftvt  ;  and  upon  all 
lolemn  occafions  the  keys  of  H'tfimtufler-HaU,  and  the 
court  of  Rtqurfij  are  delivered  to  him  ;  he  difpofes  of  the 
f'word  of  rtate  to  b-*  <  arried  before  the  kin*;  when  he 
comes  to  the  parliament,  and  goes  on  the  right  hand  of 
the  i.vord  next  10  the  king's  ptrrfon  :  he  has  the  care  of 
providing  all  things  in  the  Iloufc  of  Lords  in  the  time  of 
parliament ;  to  him  belongs  livery  and  lodgings  in  the 
king's  court,  lie.  And  the  gentleman  ufher  of  the  black 
rod.  yeoman  ufher,  Sift:.  are  under  hi*  authority. 

The  office  of  Ltrd  Great  Cbamlerlain  of  Eitgla/td  is  he- 
reditary ;  and  where  a  pcrfon  dies  feii'cd  in  fee  of  this 
office,  leaving  two  fillers,  the  office  belongs  to  both 
fillers,  and  rhey  may  execute  it  by  deputy  :  but  fuch 
deputy  mod  be  approved  of  by  the  king,  ai  d  mud  not 
h:  of  a  degree  inferior  to  a  knight.  2  Bn.  P.C.  146, 
el. 

V  ford  Chamberlain  of  the  HoufebvU  YiM  the  over  fight 
and  government  of  all  officers  belonging  to  the  king'* 
chamber,  (except  the  bed  chamber,  whicn  is  under  the 
groom  of  the  flolc),  and  alfo  of  the  wardrobe  ;  of  arti- 
ficers retained  in  the  king's  fervice,  mefl'.-ngcn,  come- 
dians, revels,  mufti  k,  life.  The  fcrjeants  at  arms  arc 
likewife  under  his  iiifpe&ion  ;  and  the  king's  chaplains, 
phyficianr,  apothecaries,  furgeons,  barbers,  &c.  And 
he  bath  under  him  a  vice-chamberlain,  both  being  always 
pi  ivy  councillors. 

I  here  were  formerly  chamberlains  of  the  king's  courts. 
7  Ed.  6.  cap.  t.  And  there  arc  chamberlains  of  the  Ex- 
chequer, who  keep  a  controlment  of  the  perils  of  receipts 
and.  exitui,  and  have  in  their  cuftody  the  leagues  and 
treaties  with  foreign  princes,  many  ancient  records,  the 
two  famous  books  of  antiquity  called  Domefday,  and  the 
Black.book  of  the  Exchequer  ;  and  the  Aandards  of  money, 
and  weight*,  2nd  meafures  are  kept  by  them.  There 
arc  alfo  under  chamberlains  of  the  Exchequer,  who  make 
fearches  for  all  records  in  the  treafury  ;  and  are  concern- 
ed in  making  out  the  tallies,  &V.  The, office  of  cham- 
berlain of  the  Exchequer  is  mentioned  in  the  Suit.  34^ 
35  //.  8.  cap.  16.  Ucfides  thefe,  we  read  of  a  thamber- 
lain  of  North  Woks*  Strive.  /.  641. 

A  chamberlain  of  CbtJUr,  to  whom  it  belongs  to  re- 
ceive the  rents  and  revenues  of  that  city;  and  when  there 
is  no  Prince  of  Ir'ahi,  and  Karl  of  Chr/Ier,  he  hath  the 
receiving  and  returning  of  all  writs  coming  thither  out  of 
any  of  the  kfng's  courts.  See  title  Counties  Palatine. 

The  chamberlain  of  London,  who  is  commonly  the  re- 
ceiver of  the  city  rents  payable  into  the  chamber;  and 
bath  great  authority  in  making,  and  determining  the 
rights  of  freemen  ;  as  alfo  concerning  apprentices,  or- 
phans, SifV.  See  title,  tvtdm. 

CHAMBERS  of  THt.  KING,  RrKLr  earner*.]  The 
b-vvens  or  ports  of  the  kingdom  are  lo  called  in  our  an- 
tient  records.  Ma>c  Clnnf.  fol.  242. 

CM  AM  B RE  DEP1NCT,  Anciently  St.  Edward' 1 
thatttber%  now  called  trie  fainted  clumber, 

CI  I  AM  V  ARTY,  or  CHAMPERTY,  campi  part. 'tio, 
hfc-iuTe  the  parties  in  (hampertv,  agree  to  divide  the 
..  in  quellion.]  A  bargain  with  the  plaintiff  or 
defendant  in  any  fuir,  to  have  part  of  the  land,  debt,  or 
1 


other  thing  fucd  for,  if  the  party  that  undertakes  it  pre- 
vails therein.  Whereupon  the  Cr  ampertor  is  to  carry  on 
the  party's  fuit  at  his  own  expence.   Sec  4  Comm.  135  : 

1  Jn/1.  368.  It  is  a  fpecies  of  maintenance,  and  puniQicd 
in  the  lame  manner.  This  fecms  to  have  been  an  an- 
cient grievance  in  our  nation;  fur  notwithftanding  the 
fcvcral  flatutes  of  IFefim.  I.  3  Ed.  I.  cap.  25  :  Iff, in:.  2. 
13  Ed.  I.  c.  49:  28  Ed.  1.  St.  3.  c.  11.  and  33  Ed.  1. 
Stat.  3,  and  a  form  of  a  writ  framed  to  them  ;  yec 
Stat\  4  Ed.  3.  c.  1 1,  and  32/fr*.  8.  cap.  9,  enacted,  That 
whereas  former  ft.ttutcs  provided  redrefs  for  this  evil  in 
the  A'/z/^'i  Bcucb  only,  from  henceforth  it  fhoulJ  be  law- 
ful for  jufliccs  of  the  Ctmmm  Plea),  jullices  of  aflife,  and 
jufticea  uf  peace  in  their  quarter  fefllons,  to  inquire,  hear 
and  determine  this  and  fuch  like  cafes,  as  well  at  the  fuic 
cf  the  king,  as  of  the  party  :  and  this  offence  is  punifh- 
able  by  common  law  and  rtatute  ;  the  Stat*  33  Ed.  1. 
St<tt.  3,  makes  thcofiendcrs  liable  to  three  years'  impri- 
fonment,  and  a  fine  at  the  king's  pleafure.  tty  the  Stat. 
28  Ed.  i.e.  ii,  it  is  ordained;  that  no  officer,  nor  any 
other,  dull  take  upon  him  any  buftnefs  in  fuit,  to  have 
part  of  the  thing  in  plea;  nor  none  upon  any  covenant, 
Ih.ill  give  up  his  right  to  another  ;  and  if  any  do,  and 
be  convi&cd  thereof,  the  taker  fhall  forfeit  to  the  king 
fo  much  of  his  lands  and  goods  as  amounts  to  the  value 
of  the  part  purchafed. 

In  the  conllrucYion  cf  ihefc  flatutes,  it  hath  been  ad- 
judged, that  under  the  word  covenant,  all  kinds  of  pro- 
mifes  and  contracts  arc  included,  whether  by  writing,  or 
p;irol  :  that  rent  granted  out  of  land  in  varian  .',  is  with- 
in the  flatute  of  champerty  :  and  grants  of  part  of  the 
thing  in  fuit  made  merely  in  coniideration  of  the  main- 
tenance, or  champerty,  are  within  the  meaning  of  this 
ftatutc;  but  not  fuch  as  arc  made  in  confidcration  of  a 
precedent  honcrt  debt,  which  is  agreed  to  be  fatisficd 
with  the  thing  in  demand  when  recovered.  P.  .V.  B.  172: 

2  la  ft .  209:  2  R'd.  Abf.Y\$. 

It  is  did  not  to  be  material,  whether  he  who  brings  a 
writ  of  champerty,  did  in  truth  fuffer  any  damage  by  it ; 
or  whether  the  plea  wherein  it  is  alledgcd  be  determined 
or  not.  1  Ha.ik.  P.  C.  S4.  A  conveyance  executed 
pending  a  plea,  in  purfuancc  of  a  bargain  made  before, 
13  not  within  the  ftatute*  againll  champerty:  and  if  a  man 
purchafc  land  of  a  party,  pending  the  writ,  if  it  be  bena 
f(Jr,  and  not  to  maintain,  it  is  not  ebampaty,  F.  N.  B. 
IjZi  2  Rd.  Air.  113.  But  it  hath  been  held,  that  the 
purchafe  of  land  while  a  fuit  of  equity  concerning  it  is 
depending,  is  within  the  purview  of  the  llatutc  28  E.  I. 
S.'.u.  3.  c  it:  Mwr  665.  A  Ieafc  for  life,  or  years,  or 
a  voluntary  gift  of  land,  is  within  the  flatutes  of  chaw-*. 
Petty  \  but  not  a  furrender  made  by  a  le  fee  to  his  leilor : 
or  a  conveyance  relating  to  lands  in  fuit,  made  by  a  fa- 
ther to  his  fon,  (s'c.  1  Ha-vk.  P.  C.  c.  84, 

The  giving  part  of  the  lands  in  fuit,  after  the  end  of 
it,  to  a  councilor  for  his  reward,  is  not  champerty,  if 
there  be  no  precedent  bargain  relating  to  fuch  git;  ;  but 
if  it  had  been  agreed  between  the  counlellor  and  hi  j  client 
before  the  action  brought,  that  he  mould  have  part  for 
his  reward,  then  it  would  be  cbamftrty,  Bro.  Champcrt, 
3.  And  it  is  dangerous  to  meddle  with  any  fuJj  gift, 
lincc  it  carries  with  it  a  ltrong  preemption  of  < 
2  Injl.  564,  If  any  attorney  follow  a  cauie  to  be  paid  in 
grois,  when  the  thing  in  luit  is  recovered,  it  hath  been 

adjudged, 
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adjudged,  that  tlii 3  is  cbanfa  ry.  Hob.  117.  Every  eoam- 
pnty  implies  maintenance;  but  every  maintenance  is  not 
champerty.  Cro;n.  jft*r.  39:  ll/tfl.zo*. 

Tothis  head  may  be  referred  the  provifion  of  the  Stat. 
32  //.  8.  c,  9,  that  no  one  ftiall  fell  or  purchafc  any  pre- 
tended right  or  title  to  land,  umefs  the  vendor  hath  re- 
ceived the  profits  thereof  for  one  whole  year  before  fuch 
grant ;  tf  hath  been  in  actual  potleflion  of  the  land,  or  of 
the  reverfion  or  remainder  ;  on  pain  that  both  puVnafcr 
and  vendor,  (hall  each  forfeit  the  value  of  fuch  laud  to 
the  king  and  the  profecutoi.  Sec  title  Maintenance. 

CHAMPEKTORS,  By  ftatute,  are  thofe  who  move 
pleas  or  luits,  or  caufe  them  to  be  moved,  either  by  their 
own  procurement,  or  by  ethers,  and  fue  them  at  their 
proper  colls,  to  have  part  of  the  land  fa  variance,  or 
pnrt  of  the  gain.  33  Ed.  1.  Stat.  2.  Sec  the  preceding 
article. 

CHAMPION,  campJo.]  U  taken  in  the  law  not  only 
for  him  that  f.ghts  a  combat  in  his  own  caufe,  but  alio 
for  him  that  do:h  it  in  the  place  or  quarrel  of  another. 
Bracl.  lib.  3.  irafl.  2.  cap.  at.  And  in  Sir  Edzvard 
Bijbe's  notes  on  U?tt>K  36,  it  appears  that  Henry 
dc  Fcrt:tbc>z.  for  thirty  marks  fee,  did  by  charter  cove- 
nant to  be  champion  to  Roger  abbot  of  Qlaficnlnry.  An. 
42  Hen.  3.  Thcle  ctjsmtkrts*  mentioned  in  our  law  becks 
and  hiltorics,  were  ufually  hired  ;  and  any  one  might 
hire  them,  except  parricides,  and  thofe  who  vvere  accufed 
of  the  highelt  offences:  before  they  came  into  the  field, 
they  fliaved  their  heads,  and  made  oath  that  they  be- 
lieved  the  perfons  who  hired  them,  were  in  the  right, 
and  that  they  would  defend  their  caufe  to  the  utmoli  of 
their  power;  which  was  always  done  on  foot,  r.nd  wiih 
no  other  weapon  than  a  dick  or  club,  and  a  {hit Id  :  and 
before  they  engaged,  they  always  made  an  offering  to 
the  church,  tint  God  might  afiill  them  in  the  battle. 
When  the  battle  was  over,  the  puniihmcnt  of  a  champion 
overcome,  and  likewife  of  the  pcrtbn  for  whom  he  fought, 
was  various:  if  it  was  the  t&itMpiem  of  a  woman  for  a  ca- 
pital offence,  (he  was  burnt,  and  the  champion  hanged  : 
if  it  w.u  of  a  man,  and  not  for  a  capital  crime,  he  not 
only  made  fatisfa&ion,  but  had  his  right  hand  cut  of}'; 
and  the  man  was  to  be  clofe  confined  in  prifun,  till  the 
battle  was  over.  Brael.  /.v.  2.  c.  ,5.  See  title  Battel. 

Victory  in  the  trial  by  battel  is  obtained,  if  either 
champion  proves  recreant  ;  that  h,  yields  and  pronounces 
the  horribic  word  of  aaxm;  a  word  of  difgr.ice  and  ob- 
loquy, rather  than  of  any  determinate  meaning.  But  a 
horrible  word  it  indeed  is  to  the  vanquithed  champion: 
fince  as  a  punifliment  10  him  for  forfeiting  the  land  of  his 
principal,  by  pronouncing  that  fnameful  word,  he  is 
condemned  as  a  recreant  to  become  infamous,  and  not 
to  be  accounted  liber  Cjt*  fetalis  hont9  ;  being  fuppofed  by 
the  event  to  be  proved  foriworn,  and  therefore  never  to 
be  put  upon  a  jury,  cr  admitted  as  a  wnnefs  in  any  caufe. 
3  Ctmm.  ^40. 

CHAMPION  of  the  KING,  eampio  regit.]  An  an- 
cient oflicer,  whofc  office  it  is  at  the  coronation  of  our 
kings,  when  the  king  is  at  dinner,  to  ride  armed  eap-a- 
pic  into  IVeflminfler-Hull,  and  by  the  proclamation  of  a 
herald  make  a  challenge,  That  if  an:  m*n  jb.dl  deny  the 
kittfj  title  to  the  cro<wnt  be  is  thtre  ready  to  dfend  it  in  jingle 
combat,  Gfo  Which  being  done,  the  king  drinks  to  him, 
and  lends  him  a  gilt  cup  with  a  cover  full  of  wine,  which 
the  chamriw  drinks,  and  luth  the  cup  for  his  fee.    'I  his 


office,  ever  fitfee  the  coronation  of  King  RuhttrdU.  when 
Baldwin  Ffrytfh  exhibited  his  petition  for  it,  was  adrudg- 
ed  from  him  to  S:r  Jshn  Dyr  .  he  his  competitor,  (bfttit 
claiming  from  M.rm:  ,1),  and  hath  continued  ever  Jince 
in  the  family  of  the  Dymcckc;  who  held  the  manor  of 
Serivel/by  in  Liinobtfi.ee \  heredi:arv  from  the  Mkrmioni) 
by  grand  fcrjeanrv,  -t.z.  That  the  lord  thereof  Outl  be 
the  king's  champion,  as  abovcfaiJ.  Accordingly  Sir  Ed- 
ivnrd  Dymo.ie  performed  this  ofHce  at  the  curonntion  of 
King  CharLi  II.  And  a  perfon  of  the  name  of  D-worie 
performed  it,  at  the  coronation  of  his  pre  (cot  KLjelly 
Qnm  the  Third. 

CrlANCii,  Where  a  man  commits  zr\  unlawful  R&» 
by  mi  fortune,  or  ehann,  and  not  by  defign,  it  is  a  defi- 
ciency of  the  will  ;  as  here  it  obl'rrvcs  a  total  neutrafity, 
and  doth  not  co  operate  with  the  deed  ;  which  therefore 
wants  one  main  ingredient  of  a  crime.  Of  this  as  it  af- 
fects (he  lite  of  another,  Ste  title  Murd>.r. — It  is  to  b^  ob- 
ferved  however  generally,  iliac  it  any  accidental  mifebief 
happens  to  follow  from  the  performance  of  a  fa:v/m  a:f, 
the  party  llunds  excufed  from  ail  guilt  :  but  if  a  man  be 
doing  any  thing  vnla-xfrd.  and  a  confeqttcoce  enfues 
which  he  did  not  forefec  or  intend,  as  the  death  of  a  man 
or  the  like,  his  want  of  forcfight  (hall  be  no  excufe  ;  for 
being  guilty  of  enc  offence,  in  doing  antecedently  what 
is  in  itfelf  unlawful,  he  is  criminally  guilty  of  whatever 
confequence  may  follow  the  firil  miltchaviour.  1  Hal. 
P.  C.  39.  S 'C  tiile  Ch^ucented  ey. 

CHANCELLOR,  GmteH*riui*l  Was  at  firfl  only  a 
chief  notary  or  fenbe  under  the  tmperor,  and  was  called 
cat.cella-iv:,  becaufe  he  fate  intra  canccl.ot,  to  avoid  the 
crowd  of  the  people.  This  word  is  by  fome  derived  from 
eancello,  and  by  others  from  ceutctUis,  an  inclofed  or  fc- 
parated  place,  or  chancel,  enccmp.iifcd  with  bars,  to  de- 
fend the  judges,  and  other  offcers  from  the  prefs  of  the 
public.  And  cavetllarint  originally,  as  Lujanut  thinks, 
fignified  only  the  remitter  in  court ;  Graph.rrios,  fed.  qui 
confetibendis  £9*  exeipiendis  judicum  aclis  dar.t  operant  :  but 
this  name  and  officer  is  of  late  times  greatly  advanced, 
not  only  in  this  but  in  other  kingdoms  ;  for  he  is  the 
chief  adminillrator  of  jufiice,  next  co  the  Sovereign,  who 
anciently  heard  equitable  caufes  him  fell'. 

All  other  JulUces  in  this  kingdom  are  tied  to  the  ftiict 
rules  of  the  law,  in  their  judgments  ;  but  the  Chancellor 
hath  power  to  moderate  the  written  law,  governing  his 
judgment  by  the  (aw  of  nature  and  confeience,  and  or- 
dering all  things  jaxta  deMaantsf benum:  and  having  the 
king's  power  in  thefe  matters,  he  hath  been  called  the 
keeper  of  the  king's  confeience.  Ic  has  been  fu^gcllcd, 
that  the  Chancellor  originally  preAdcd  over  a  political 
college  of  fecretarics,  for  the  writing  of  treaties,  grants, 
and  ether  public  bulinefs ;  and  that  the  court  of  equity 
under  the  old  conflitutton  w  as  held  before  the  king  and 
his  council  in  the  palace,  where  one  lupremc  court  for 
bufincfs  of  every  kind  was  kept :  and  at  rirlt  the  Chan- 
cellor became  a  judge  to  hear  and  determine  petitions  to 
the  king,  which  were  referred  to  him  ;  and  in  the  end, 
as  bufinefs  incrcafed,  the  people  intitled  their  fuits  to  the 
chancellor,  and  net  the  king  :  and  thus  the  chancellor's 
equitable  power  had  by  degrees  commencement  by  prc- 
fcription.  Wjt.  Chan.  p.  3.  10,  44,  feV. 

Stavndfird  fays,  the  Chancellor  hath  two  power*;  one 
abiblutc,  the  other  ordinary;  meaning,  that  although 
by  his  crdinai y  power,  in  fome  caf.-j,  he.  muiiobfcrvc  the 
E  e  2  form 
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form  of  proceeding  as  other  inferior  judges ;  in  his  nbfo. 
lute  power  he  is  not  limited  by  the  law,  hut  by  confueu  c 
and  equity,  according  to  the  circumilanccs  of  things. 
See  poll  title  Cbj: 

And  tlioitgh  Pch.i  rs  I'.?. *Ht  in  his  hitlory  of  England, 
makes  William  the  Firll,  tilled  the  Ccnqirtor,  the  founder 
of  our  chancellors;  yet  DagdaU  Jus  (hewn  th.it  thctc 
were  many  chancellor*  of  E ngtiutd  long  before  that  time, 
which  are  mentioned  in  his  Uridines  Juridicales ,  and  cata- 
]  ogi:cs  of  chancellors ;  an  J  Sir  E.kvard  die  in  his  fourth 
Iniuiutt  faith,  it  is  certain,  That  both  the  Britijb  and 
Saxm  kings  had  their  chancellors,  whofe  great  authority 
ur.dcr  thrir  kings  were  in  all  probability  drawn  from  the 
rc.ifonablc  cuflom  of  neighbouring  nations  aid  the  civil 
Jaw. 

Me  that  bears  this  chief  ma^iflracy,  is  Ailed  the  Lord 
High  Cbviw,lLr  <tf  QnM  2?\. *.>.•/»,  which  is  the  highefr. 
honour  of  the  long  robe.  A  chancellor  may  be  made  fo 
at  will,  by  patent,  but  it  is  laid  net  for  life,  for  being  an 
ancient  oihcc.  it  ought  to  be  granted  as  hath  been  ac- 
cuiloroed.  a  Inft.  87.  But  Sir  Ediuead Hide,  afterwards 
Karl  of  Clarendon,  had  a  patent  to  be  lord  chancellor  for 
Jife,  though  he  was  difmifled  from  that  office,  and  the 
patent  declared  void.  1  Sid.  338. 

By  iht  Stmt.  5  Hz.^ap.  1$,  The  Lord  Chancellor  and 
Keeper  have  one  and  the  fame  power  ;  and  therefore  fmcc 
that  llatute,  there  cannot  be  a  Lord  Chancellor  and  Lord 
Keeper  at  the  fame  time ;  before,  there  might,  ar)d  had 
been.  4  Inft.  78.  King  Hen,  V,  had  a  great  fcal  of  gold, 
which  he  delivered  to  the  Bilhcp  of  Durham,  and  made 
him  Lord  Chancellor,  and  alfo  another  ol'filvcr,  which 
he  delivered  to  the  Uifhop  of  London  to  keep.  But  the 
I  rd  /•,/.:•  was  Lord  Keeper,  and  Lord  Chief  Jullice 
of  the  Contain  Picas,  at  the  fame  time ;  which  offices 
were  held  not  to  be  inconfillcnt.  Ibid.  By  Stat.  1  ll\  12 
A/,  ap.  2t,  Commiiljoncrs  appointed  to  execute  the 
officer  of  Lord  Chancellor,  may  cxercife  all  the  authority, 
jftl :t-;:tion,  and  execution  of  laws,  which  the  Lord 
Chancellor,  or  Lord  Keeper,  of  right  ought  to  ufe  and 
execute,  crV.  free  which  flatute  this  high  office  hath  been 
ffveral  times  in  commiliion. 

The  ofiice  of  Lord  Chancellor  or  Lord  Keeper, 
is  now  created  by  the  mere  delivery  of  the  King's  great 
feal  into  .his  cuflody  :  whereby  he  becomes,  without  writ 
vr  patent,  an  officer  of  the  greatcrl  weight  and  power  of 
any  now  fubftfiing  in  the  kingdom,  and  fupcrior  in  point 
*f  p-ecedency  to  every  temporal  lord. — And  the  acl  of 
taking  away  this  fcal  by  the  king,  or  of  its  being  re- 
figned  or  given  up  by  the  Chancellor,  determines  his 
office.  (See  1  Sid,  33S.) — He  is  a  privy  councillor  by  his 
f.rlice  ;  and,  according  to  Lord  Chancellor  £//(/!««/,  pro- 
locutor of  the  Hoofc  of  Lords  by  prefcription. — To  him 
belongs  the  appointment  of  ail  Juftices  of  peace  through- 
out the  kingdom.  Being  formerly  ufually  an  Kcclefwrtic 
(for  none  elfc  were  then  capable  of  an  office  fo  converfanc 
in  writings)  and  prcfiding  over  the  Royal  Chapel,  he 
became  keeper  of  the  Ktng's  confciencc  ;  vifitor,  in  right 
of  the  king  of  all  hofpiuls  and  colleges  of  the  king's 
foundation,  and  patron  of  ail  the  king's  livings  under 
the  value  of  twenty  marts  a  year  in  the  king's  books. 
(38  ML  3.  3  :  /\  N.  U.  3$.  though  Hob.  214.  extends 
irm  value  to  twenty  ptnatds) — He  is  the  general  guardian 
of  all  infants,  idcots  and  lunatics;  rnd  has  the  general 
lupcrin:cnciancc  of  ill  chariuble  ufes  in  ilic  kingdgra. 


And  all  this  over  and  above  the  vift  and  cxcenfive  iurif- 
dicYton,  which  he  excrcifes  in  his  judicial  capacity  in  the 
Court  of  Chancery.  3  Ctmm.  4'. 

The  St.tt.  25  £.  3.  2,  declares  it  to  be  tree/on  to  flay 
the  CbemettUnr  (and  certain  other  judges)  being  in  their 
places  doing  their  offices  ;  and  it  feems  that  the  Lord 
Keeper  and  Commiffioners  of  thcgre.it  fe:<l,  are  within 
this Jiatnte  by  virtue  of  Stats.  5  2:7:  c.  t.  18  ;  and  I  IV.  & 
M.  c.  21,  already  mentioned.  See  title  'Jn-ahn. 

The  Lord Chan  el/at,  now  there  is  no  Lord  High  Steward, 
is  accounted  the  firlt  officer  of  the  kingdom  ;  and  he 
not  only  keeps  the  king's  great  fcal,  but  all  patents,  com- 
miifiuns,  warrants,  CsV.  from  the  king,  arc  perufed  and 
examined  by  him  before  figned  ;  and  Lord  Coke  fays  the 
lord  chancellor  is  fo  termed  it  canccl.'at.do,  from  cancelling 
the  kind's  l.tttrs  patent,  when  granted  contrary  ro  law  ; 
which  is  the  highclt  point  of  his  juiifJiction.  4  Injl.  88. 
He  by  his  oath  fwcars  well  and  truly  to  ferve  the  king, 
and  to  do  right  <o  all  manner  of  people,  &c.  In  his 
judicial  capacity,  he  hath  divers  affiltunts  and  officers, 
a>/*.  The  mailer  of  the  rolls,  the  mailers  in  chancery, 
CsV.  And  in  matters  of  difficulty,  he  calls  one  or  more  of 
the  chief  juftices,  and  judges  to  afliil  him  in  making  his 
decrees  ;  though  in  fuch  cafes  they  only  give  their  ad- 
vice and  opinion,  and  have  no  /hare  whatever  of  the  ju- 
dicial authority. 

7/V  Majfer  «f  the  RJ/s,  however  has  judicial  power, 
and  is  an  affirtant  to  the  Lord  Chancellor  when  prefent, 
and  his  deputy  when  abfent ;  but  he  has  certain  c^ufes 
aJligncd  him  to  hear  and  decree,  which  he  ufually  doth  on 
certain  days  appointed  at  the  chapel  of  the  Rolls,  bt*:ng 
afliflcd  by  one  or  mare  Mailers  in  chancery  :  he  is,  by 
virtue  of  his  office,  chief  of  the  mailers  of  chancery,  and 
chief  clerk  of  the  petty-bag  office. 

TH  Twelve  Majlrrs  in  Cbancaj  lit  fome  of  them  in 
court,  and  take  notice  of  fuch  references  as  are  made  to 
them,  to  be  reported  to  the  court,  relating  to  matters  of 
practice,  theftateof  the  proctedings,  accounts,  6fc  and 
they  alfo  take  affidavits,  acknowledge  oeeds  and  recog- 
nifances,  fr. 

The  Six  Clerks  in  chancery  tranfacl  and  file  all  proceed- 
ings by  bill  and  anfwer;  and  alio  iifue  out  lome  pa- 
tents that  pafs  the  great  fcal ;  which  bufmefs  is  done  by 
their  under  clerks,  each  of  whom  has  a  feat  there,  and 
whereof  every  fix  clerk  has  a  certain  number  in  his  office, 
ufually  about  ten;  the  whole  body  being  called  the fixty 
clerks. 

The  Cutjitors  of  the  court,  four  and  twenty  in  number, 
make  out  all  original  writs  in  chancery,  which  are  return- 
able in  C.  B.  b'r.  and  among  thefe  the  bulincls  of  the 
fcveral  counties  is  fcvcrally  dillributed. 

The  Regijltru  a  place  of  great  importance  in  this  court, 
and  he  hath  levcral  deputies  under  him,  to  take  cogni- 
fance  of  all  orders  and  decrees,  and  enter  and  draw  tnem 
up,  We. 

Vh  Mafler  cf  the  Subpnma  Office  iflues  OUt  all  writ*  of 

7  '  E.xj;<::n  >s  are  officers  in  tiiis  court,  who  take  the 
depofuioos  of  witness,  and  arc  to  examine  them,  and 
make  out  copies  of  the  dcpofitions. 

The  Cla  k  0/ the  /!jfida<vits  files  all  affidavits  ufed  in 
court,  without  which  they  will  not  be  admitted. 

The  Q'ak  of  the  Rolls  fits  conflantly  in  the  rolls  to  make 
fcarches  for  deed>,  offices,  &fa  and  to  make  ou:  copicj. 
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The  Cler&s  cf  thf  Petty-B<t!>  Office,  in  number  three, 
have  great  variety  of"  bufiru  f  .  th;it  goes  through  their 
bands,  in  making  out  writs  of  fuinmons  to  parliament, 
conjt  d*tiirts  for  bifhops,  patents  for  cufEomers  ;  liierafa 
upon  extent  of  flatute-ftaple,  and  recovery  of  rccogni- 
fancci  forfeited,  t£t.  And  alfo  relating  to  fuits  for  and 
again  {I  privileged  pcrfonj,  And  the  clerks  of  this 

office  have  fever  at  clerk*  under  them. 

The  Ujher  of  thr  Chancery  had  formerly  the  receiving 
and  cuflody  of  all  money  ordered  to  be  depofucd  in  court, 
and  paid  it  back  again  by  order:  but  this  bufinefc  was 
afterwards  sfiumed  by  the  Mailers  in  Chancery  ;  till  by 
Shit,  j  2  Gto.  i.e.  32,  a  new  officer  was  appointed,  cal.Vd 
The  Aeeeimtaut  Ctzu al \  to  receive  the  money  lodged  in 
court,  and  convey  the  fame  to  the  tiank,  to  be  there  kept 
for  the  i  Liners  of  the  court, 

Thrre  is  alfo  a  Serjeant  at  Anns,  to  whom  perfons 
Handing  in  contempt  are  brought  up  by  his  fubfLitu-.e  as 
pri  (briers. 

A 'Warden  of  the  Fleet ,  who  receive*  fuch  prifontrs  as 
fiand  committed  by  the  court, 

Bcfides  thefe  offices,  there  is  a  clerk  of  the  crown 
in  Chancery;  cterk  and  controller  of  the  hanaper;  clerk 
forinrolling  letters  patent,  £^t.  not  employed  in  proceed- 
ings of  equity,  but  concerned  in  nuking  out  com  minions, 
patents,  pardons,  under  the  great  feal,  and  collecting 
the  fees  thereof.  A  clerk  of  the  faculties,  for  difpenfa- 
tions,  licences,^  ;  clerk  of  the  prefentation%  for  bene- 
fices of  the  crown  in  the  chancellor7*  gift)  clerk  of  ap- 
peals, on  appeal  from  the  courts  of  the  .nchbilbop  to  the 
court  of  chancery :  and  divers  others  officers,  who  are 
con  llituted  by  the  cfnn^eltor *s  commiluon. — oco  poll  title 
Chwtterj* 

C«AKC£Li,oa^Dicc£ss;or,^'rtBi5HOP. — Aperfon 
appointed  to  huld  the  Liiliop's  courts,  and  to  ::iTUi  him  in 
matters  of  ecciefialiical  \nw.  Tim  officer,  as  tvel)  as  all 
ether  eccleftaflical  ones,  if  lay  or  married,  mull  be  a  Doc- 
tor of  the  civil  law  fo  created  in  fome  univerfity.  Suit*  37 
Hi  8s ft  17. 

Chancellor  of  the  Dutchy  of  Lancaster. — 
An  officer  before  whom,  or  his  deputy  the  court  of 
the  Dutch?  Chamber  of  tenteerjSer  is  held.  This  is  a  fpe- 
ctal  jurifdtttion  con  erning  all  matter  of  equity  relating 
to  lands  holder)  of  the  king  in  right  of  the  Dut<Ly  if 
Lattcafier.  H$b.  7 J  :  2  Lev.  24 .—This  is  a  thing  very 
diEtirtcl  from  the  county  palatine,  which  hath  alfo  its 
feparate  Chancery  for  fealing  of  writs  and  the  like, 
j  /V«/r,  3.57 — This  Dukhy  comprizes  much  territory 
twhifh  lies  at  a  vgik  di  fiance  from  the  county,  as  pimcu- 
iry  large  diArtclfurrouoded  by  the  city  of  ffcjt&m* 
e  proceed  in  t;s  in  this  court  arc  the  fame  as  on  the 


larly 
and 


,'.  200  50  that  st  mm  HOT  to  nc  a  court  01  iw>iu; 
it  ha*  bee. 1  heiden  thr-c  thole  courts  have  a  concur- 
rent jurifdidticn  with  the  Duahy  Court,  unu  may  take 
cognizance  of  the  fame  caulks.  1  C.  55  :  T«t&  HS  : 
Hoot.  J71. 

This  court  is  held  in  1tftfim>$ir*BeiU$  and  was  for- 
merly much  bW.  Under  the  ctiancoJIcr  of  the  Ddtchy 
are  an  Mtorney  of  the  ccur>,  cne  thief  clerk  or  re^iilcr, 
and  feverai  auditors,  bee  further  title  C™>.th>* 

Chancellor  tf  th  Exchequer  Is  hkewtfc  a  great 
officer,  who,  it  is  thought  bv  many,  Wftfwtgiiwll}  appoint- 


ed for  the  qualifying  extremities  in  the  Exchequer:  he 
fometimesfirs  in  court,  and  in  the  Exchequer- Chamber ; 
and  with  the  judges  of  the  court,  orders  things  to  the 
king's  beft  benefit.  He  hath  by  the  Stat.  33  H.  8.t.  39, 
poucr,  with  o'hers,  to  compound  for  the  forfeitures  upon 
penal  Jhtutes,  bands  and  recognizances  entered  into  to 
the  king:  he  hah  alfo  great  authority  in  the  manage- 
ment of  the  rev  :il  revenue,  >'.-.  which  fcems  of  late  to 
be  his  chief  bufinefs,  being  common]/  the  firfl  commit 
finner  of  the  ircafury.  And  though  the  court  of  equity 
in  the  Kxehequer- chamber,  was  intended  to  be  ho  I  tic  n 
before  the  treafurer,  clianccflor,  and  barons,  it  is  ufu.ilJy 
before  the  barons  only.  When  there  is  a  ford  trenfurer> 
the  chancellor  of  the  exchequer  is  under  rreafurer. 

As  to  the  Cbauct&tr  cf  the  Qr.kr  cf  iU  Gnrttr.  Sec 
Stow*s  Annals,  pag. 706.— Chem&tUf  5/  the  U/ii^etfties. 
See  title  Courts  f  ffa  Uriivrrjiitet. — The  office  of  Chnne^tlur 
in  Ontbeeird  CbHteim,  "  thus  defciibed  in  thtM*na/ttt*s, 

/rU/x'  twftrrc^jwtL 
ml  eaqfiu  Uffetrtf  iittra*  eetpituU  fane  ^  tcifyatrtj  ishrvi 
fo-i'toe,  ^6tiffxns\  ttoheerU  prdriiiwe,  prscTlkatiwcs  r'rt 
tcehrfat  vd  exit  a  f&ie$m  /rtn/h  etre,  ts?  eW  msUe^.t  p>-t'- 
dieasi<mh  tghinm  emptor* .  ^ r e  Mo n .  A n g I .  torn,  3.    94,33 9- 

CHANCE^MEDLKY,  From  the  Fr^r^nrr,  iaplus  and 
mt'er,  mifcere,]  Such  kuliflg  of  a  man  a*  happens  cither 
[in  frlf defence]  on  a  llddcn  quarrel;  or  in  the  com" 
miulon  of  an  unlawful  act,  without  aqy  dciibrtate  ino.  e- 
tion  of  doing  any  mifchief  at  all,  i  Hawt.  P*  C 

The  felf  defence  here  meant,  is  that  whe 
may  protect  him  felf  from  an  ailaak  or  the 
courfe  of  b  fuddfn  brawl  or  quarrel,  by  killir 
afTaults  him.  And  this  is  what  the  law  ejepn 
word  cbame  taeJ/eji  or  as  fome  rather  choole 
thmid* medley  ;  the  former  of  which,  in  its 
fignifiesa  cafual  afiVay,  the  latter  an  affray  : 
of  blood  or  paffton  ;  b<»th  of  them  of  preitj 
fame  import:  but  the  former  is  in  common 
often  etrontvujlj applied  to  any  manner  ol  ho 
mifadxtntur?  \  whereas  it  appears  by  Stat,  zt 
and  in  ancient  law-book**  that  it  is  piopeily 
fuch  killing  as  happens  to  feff-deftnee,  in 
rencounter.  4  C?jww-  183  ;  cites  Stermf.  J".  C. 
55.7:  tyfa.'&7$9  6  - -This  being  in  fnft  a 
cm  ufub  e  hoinjcide,  comes  more  ptp\  er!y  un  j 

hjfc  title  iflu.'.  ■  • . —  I  ti  cb.ittce-MeJley  the  ufiendr 
goodi,  but  hath  a  pardon  of  courfe  Sec  Stmt,  6 

CHANCERY. 

Cascellakia  ]  The  higheft  court  pf  ji 
this  kingdom  next  to  the  parliament.,  a 
ancient  mftitutJOO.  The  jurifd'cliou  of  th 
of  two  kinds;  &i&H*f}  ||id &ira$$*srj.  1 
jurirdjclion,  is  that  wherein  the  l  ord  Chaoc 
Keeper,  t$c.  in  hi^  prtceeoings  ;utd  judgmen 
to  obi'erve  the  ordfr  and  method  ol  tl»e  co; 
and  the  extratrdtiaiy  jurifuidton  ii  that  whfcb 
excrciles  in  Cajcs  cf' equity. 

The  Ordinary  C'vtnf  holds  plea  of  recoffr 
knowledged  in  the  Chancery,  writs  of  frm 
repeal  ot  ietert  futcnt,  writs  of  partition,  tj? 
of  all  perflnal  actions,  by  or  sgninft  any  oi 
court?  and  by  atis  of  pailiamect  oi  fcvtral  i 
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ciufe*.  All  original  \vi Its ,  cnmmiflkms  of  bankrupt,  of 
clnrinbJc  ufes,  and  other  com  million as  ideots,  lunacy, 
iflue  out  of  this  court,  for  which  it  is  always  open  ; 
and  f.i  inert  rots  a  ftipetj&knt*  or  writ  of  privilege,  h&th 
been  here  granted  to  dif.haigc  a  perfon  out  or  ptifon. 
Aa  iktl>r*i  tvrpMt  prohibition,  Sftr.  m;»y  be  had  from  this 
in  the  vacation  ;  and  here  Gfufyant.*  may  be  had  to  force 
wiincSea  to  appear  in  a;her  cou.-rs.  vA,cn  they  have  no 
power  to  ch\\  them.  4  /../;.  70:  1  Drnv*  77^. 

The  Ex:>\m\iiii  ^y  Ccttrf,  or  Court  nf  Lquity,  proceeds 
tv  the  rules  of  eq-jiry  and  confeieflce,  and  moderates  the 
rigour  or*  t K j:  Cot»irt:on  law,  tonftdcring  the  inttnthtt  ra- 
ther than  the  worJ-  c  I  ttw  law.    Equity  b*in<i  the  Cor- 
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the  Jaw,  by  realun  ot  it*  um 
-On  this  grcund  therefore,  to 
hancery,  tc  is  always  al  lodged 
pablc  of  obtaining  relief  at  com- 
I  be  without  any  fault  of  his 
his  bond,  £:rV,  Chancery  never 
tlancc  of  lht  common  law*  fup- 

not  contradicting  its  rules.  A 
jeing  reveriabie  by  a  decree  in 
.  Hut  a  bill  in  chancery  may  Ue 
r  difcovery  of  the  contents  of  a 
iar*»e  the  pl.ontiif  of  an  action  at 


law,  b-"to:c  vr;di^t  obtained.  jC  R<'j>.  17* 

A  fen  iibJc  modern  writer  remarks,  that  it  is  not  a 
very  eafy  talk,  accurately  to  defcribc  the  jurifdidion  ol 
our  courts  of  equity— They  «  ho  have  attempted  it  ha  ve 
£■  ncrally  fjiled. — "The  following  extract  from  that  wri 
tec  on  the  mbjeft  may  perhaps  prove  more  acceptable 
tb*=n  any  th  in  £  which  could  full  from  the  Editor's  own  pen. 

Early  in  the  Ki&ory  of  our  jurifpruJence,  the  ad- 
min ifirat  ion  of  juftice  by  the  ordinary  courts,  appears  to 
Lave  been  incomplete.  Tofupply  the  defeel,  the  courts 
of  equity  have  gained  an  eitablithmcnt ;  afXuming  the 
power  of  enforcing  the  principles,  upon  which  the 
crJ En ary  courts  alfo  decide  when  ths  powers  of  thofe 
courts  or  their  modes  of  pro:eeding  are  infufficicnt  for 
the  purpefe  ;-— of  preventing  thofe  principle?,  ivhen  en- 
forced bv  the  ordinary  courts,  from  becoming  contrary 
to  the  pur  pole  of  their  original  efUMiihrn.ent,  inllru- 
raents  of  injjllice  and  of  deciding  on  principles  of 
univerfal  juitice,  whe/tf  the  interfere  nee  ot  a  court  of 
judicature  is  neceflary  to  prevent  a  wrong,  and  the 
polirive  law  is  fi'ent.  The  coum  at  equity  alio  ad- 
miniller  to  the  ends  of  juflicr,  by  removing  impediments 
to  the  fair  deciftf  n  of  a  que il ion  in  other  courts ;  by 
providing  for  the  fafery  of  property  in  difpute,  pending 
a  Zittgat ion  j  by  rciijaining  the  afiertiou  of  doubtlul 
right*,  in  a  manner  productive  of  irreparable  damage  ; 
by  pre/Ciiting  injury  to  a  third  perfen  from  the  doubtful 
title  of  others  r  and  by  putting  a  bound  to  vexatious  and 
opprefiive  litigations,  "and  pre  venting  unneeellary  mul- 
tf plictty  of  farts f  -nd,  without  pronouncing  any  judg- 
ment on  the  Subject,  by  compelling  a  discovery  which 
may  enable  other  courts  50  give  their  judgment  ;  and  by 
preljrving  teibmon  y,  when  in  danger  ol  being  loll,  before 
the  matter  to  which  it  relate*  can  be  made  the  fuLj?ct 
of  judicial  invellit^ation,  This  c  Habit  foment  has  obtained 
thioughoutthe  whole  fyflcmof  our  judicial  policy  ;  molt 
of  tin-  interior  branches  of  that  fy Item  having  their  p:- 
cuHor  courts  of  equity^  [>.£,,  the  court  of  exchequer, 
covJita  pffPeJcSj counties  palatine,  cinque  ports,  &c'.'] 


and  the  Court  of  Chancery  ajTumlng  a  general  jurifdic- 
tion  in  raf«  which  arc  not  within  the"  bounds,  or  ^!d:h 
arc  beyond  the  pr>ivcr%  of  other  jurifdiftion^.  Mit- 
*oBD*i  "Tr<atifo  tat  tkt  FhtJings  i»  (  baucerj;  Bvo*  1787* 
ad  edition. 

1c  is  not  therefore  to  be  ex  peeled  that  ajl  the  cafes 
within  the  jurildiitioa  of  this  co  irt  can  be  enumerated 
uith  any  iicgreoof  accuracy  in  fucha  work  a*  thb-^What 
Confufediy  follows  may  fcrve  to  fliew  the  leading  prin- 
ciples of  hi  decillon*—  J  hey  who  deHre  further  and  more 
ptecifc  information »  will  confult  Vineii's  and  the  othrr 
Abridgment  and  Digetb,  which  enter  fo  much  more 
fully  into  th=  fubjeft, 

ri  his  C  urt  gives  relief  for  and  againft  infants,  not- 
withLlanuing  their  minority  :  and  for  and  againll  mar- 
ried women,  notwkbflanding  their  coverture:  in  fome 
cales  a  W0JD4II  may  fue  her  huJb md  (or  maintenauce  ; 
fhc  may  fuc  him  when  he  is  beyond  fea,  and  be 
compelled  to  aofwer  wiihonr  her  hulb,ind.  All  frauds 
and  deceits T  far  which  there  is  ua  remedy  at  Common 
Law  may  here  be  tedrelfed  ;  as  alio  unreafonabie  arad  de- 
ceitful engagements  and  igrecmetins  entered  into^  with- 
out conftdrrAtion.  I  Pgr*  2c  iicc  title  ft'tunf. — All 
breaches  of  trull  and  confidence ;  and  accidents  ;  as  to 
relieve  obtigors,  mortgagors*  agabil  penalties  and 
forfeitures,  where  tne  intent  was  only  to  pay  the  debt; 
Titles  to  land*,  where  the  deeds  are  Jolt,  or  fupproft,  may 
by  tins  court  be  confirmed,  conveyances  rendered  de- 
fective by  mifhke,  may  be  made  perfect  SJt . 

in  this  Court  exeeotoni  may  be  called  upon  to  give  fe- 
curiiy  and  pajr  interest  fur  money  that  is  to  he  long  it 
their  hands.  Hero  exec ti tors  may  fue  one  another,  or 
one  executor  atunc  he  iw.l  by  the  legatees  or  other?, 
without  the  rell :  order  may  he  made  for  performance 
of  .i  will  i"  may  be  decreed  who  Ih.ill  h^ve  the  tuition, 
of  a  child,  and  other  matter*  arc  regulated  as  to  the 
difpofhl  of  the  pceds  of  teflatori  and  intelKitc?,  Sec 
3  Cemirt,  437^— Under  this  head  it  may  be  oblerved  that 
money  articled  co  be  laid  our  in  land,  fh.itl  be  taken  as 
land  in  equity  and  defcend  to  tin  heir.  1  Salt*  j  j^,  Per- 
fonil  efliiic  tn  the  hands  of  executors,  (hall  be  applied 
in  difcharge  ol  thu  heir,  where  there  are  fu  flic  ten :  allers  to 
pay  the  debts  and  legaxies*  1  £Wu,  770.  There  fliaU 
be  no  bill  in  equity  again  ft  an  executor,  to  difcover 
before  a  fuit  commenced  at  law.  HarJ.  11;  Sfti^on. 
Legal  tifei's  (hall  be  appliL-i  in  a  coui  fe  of  adminillration  ; 
but  equitable  aflfew  am^nglt  all  the  creditors  propaniOii- 
ablyt  on  a  bill  brought,  2  Vetmn  Sec  title  djfi'is, 
Rxteuior. 

Mortgages  are  not  relievablc  in  equity  after  twenty 
years,  where  no  demand  has  been  made,  or  in:ereiL 
paid,  or  where  other  particular  circumftances  do  not  in- 
terfere, £rV.  a         340.  bee  title  Mirage. 

Copyhold  tenants  may  Lie  relieved  agasnli  the  lords  of 
mafiiij1: — incJoiurt-t  ot  com  nun  lands  may  be  decreed — 
anlgnments  of  chyies  in  action  for  a  good  confederation, 
though  not  valid  in  law,  may  be  carried  into  effect— 
accounts  are  compelled  to  be  rendered*— the  limitation 

A  deed  appearing  to  be  cancelled,  has  b^en  decreed  to 
be  a  good,  deed,  on  lpeci.il  circumftances.  1  Ch.  Cnfr  240. 
Articles  of  agreement  upon  marriage  reducea  iiko  writ- 
ing, though  not  figned  by  either  parry,  being  proved  to 
bc"a£recd  lo,  were  decreed  to  be  performed.  zK-w.  ico. 
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Alfo  an  apreement  in  writing  made  fmce  the  fhrure  of 
frauds  has  been  decreed  to  be  dilcharged  by  parol. 
I  Fern.  240. 

A  releafc  (hall  be  avoided  for  fraud,  where  there  is 
fupprejlo  vtri»  orfuggtjiio  fa\fi\  and  a  releafe  may  be  fet 
afide  in  chancery  by  rcafon  of  the  mifapprehcnfion  of  ' 
the  pany  chut  gave  it.  1  Vem.  20,  32.  A  will  con- 
cerning lands,  may  be  avoided  in  a  court  of  equity  when 
obtained  by  fraud,  idc.  2  C/».  Rep.  97.  Heirs  may  We 
relieved  in  equity  againft  unconfutable  contracts  made 
during  their  fathers'  lives  to  pay  large  fums  of  money  on 
their  out  living  their  fathers,  and  the  fecurities  arc  fre- 
quently decreed  to  be  delivered  up,  on  payment  of  the 
fum  actually  advanced.  2  Chan.  Rep.  397  :  1  467. 

A  purchafcr  of  land,  w  ithout  notice  of  an  incumbrance, 
fhall  not  be  hurt  thereby  in  equit)  ;  and  in  pleading  a 
purchafc  the  defendant  ought  to  deny  notice  of  incum- 
brances, Indentures  of  apprenticefhip  have  been 
decreed  to  be  delivered  up,  and  the  mone)  given  with  the 
apprentice  to  be  paid  back  by  the  mailer,  on  ill  ufage  of 
the  apprentice,  &c.  Finch  Rep.  %2$,  Charity  lands  being 
let  at  a  great  under-value,  as  was  found  by  inquifuion, 
on  a  commiflion  of  charitable  ufej,  the  Icafe  was  avoided 
in  equity,  ana  the  leflee  decreed  to  pay  the  arrears  in 
rent  according  \o  the  firll  value,  and  to  yield  up  the 
pofleffion.  2  Fera.+i$.  Other  cafes  of  relief,  withre- 
fpect  to  public  charities  and  charitable  corporations, 
come  alio  under  the  immediate  direction  of  the  Court  of 
Chancery. 

It  is  common  to  give  relief  in  chancery,  notwithstand- 
ing there  is  an  agreement  between  the  parties  that  there 
ihall  be  no  relief  in  law  or  equity.  1  Mod.  141,  305. 
In  cafes  which  tend  to  reJirain  freedom,  or  introduce 
corruption  into  marriage  contracts,  the  court  ..re  always 
molt  ready  to  afford  relief.  If  a  portion  be  given  to  a  ! 
woman,  provided  fhc  marries  not  without  the  confent  of 
a  certain  perfon,  although  fhe  marries  without  fuch  con- 
fent, fhc  (hall  be  relieved  in  Chancery,  and  have  her 
portion:  unlcfs  the  portion,  on  fuch  marriage,  had  been 
limited  over  to  another,  in  which  cafe  it  is  otherwife. 
1  Dakv.  J$2  :  l  Med.  300.  If  a  father,  on  the  marriage 
of  his  fon,  take  a  bend  of  the  fon  that  he  fhall  pay  him 
fo  much,  &c.  this  is  void  in  equity,  being  adjudged  by 
coercion  while  he  is  under  the  awe  of  his  father.  1 
158.  Alfo  where  a  fon,  without  privity  of  the  father, 
treating  the  match,  gives  bond,  to  teturn  any  part  of 
the  portion,  in  equity  it  is  void.  Ibid.  156.  liutaman 
is  not  bound  to  difcover  the  confederation  of  a  bond 
generally  given,  w  hich  in  itfelf  implies  a  confiicration. 
Bard.  2co.  See  title*  Fraud,  Marriage t  &c. 

If  a  factor  to  a  merchant  hath  money  in  his  hands,  it 
fhail  be  accounted  his  own  ;  for  equity  cannot  follow 
money  ;  but  it  may  goods  to  make  them  the  merchant's 
which  may  be  known,  though  money  cannot.  1  Sa/i. 
260. 

Where  truftces  convert  money  raifed  out  of  land  for 
payment  of  debts,  to  their  own  ufe,  the  heir  fhall  have 
the  land  difcharged,  which  hath  borne  its  but  den,  and  the 
tru flees  arc  liable  to  the  debts  in  equity.  1  Salt.  153. 
Jf  leflee  for  years,  without  impeachment  of  walte,  about 
the  end  of  his  term  cuts  down  timber-trees,  the  coutt 
of  chancery  may  flop  him  by  injunction.  1  ilc/.  Abr.  380. 
And  tenant  after  poffibility  of  ilTue  extinct,  or  for  life, 
difpunimable  of  wafte,  may  be  flopped  in  equity  from 
pulling  down  houfes,  iSc,  1  Dartv.  761. 


The  following  is  a  general  and  comprehenfive  view  of 
the  nature  and  reafon  of  the  pleadings  in  Chancery,  ex- 
tracted and  abridged  from  Mr.  M-rford':  Tr^atife. 

Previous  to  entering  on  the  fubject,  it  fhoutd  be  re- 
membered, that  C  hancery  will  not  retain  a  fuit  for  any 
I  thing  under  10/.  value,  except  in  cafes  of  charity,  nor 
for  lands  under  40/.  per  annum. 

A  luit  to  ths  extraordinary  jurisdiction  of  the  court 
of  chancery,  on  behalf  of  a  fubject  merely,  is  com- 
menced by  preferring  a  bill  (figned  by  counfel)  in  the 
nature  of  a  petition  to  the  lord  chancellor,  lord  kcrper 
or  lords  commiftioners  of  the  great  feal  ;  or  to  the  king 
himfeif,  in  his  court  of  Chancery,  in  cafe  the  perfott 
holding  the  feal  is  a  party,  or  the  feal  is  in  the  king'* 
hand.  But  if  the  fuit  is  inllituted  on  behalf  of  the 
crown,  or  of  thofe  who  partake  of  it's  prerogative,  or 
whofe  rights  are  under  it*  particular  protection,  as  the 
objects  of  a  publuk  charity,  the  matter  of  complaint  is 
offered  by  way  of  ird'onnaiion ,  given  by  the  proper  ofiiccr 
[ufually  the  attorney  general].  Except  in  fome  fev  in- 
tUnces,  bills  and  informations  have  been  always  in  t  ie 
Enghp?  language  ;  and  a  fuit  thus  pefcrred  is  there f.-e 
commonly  termed  a  fuit  by  %tgtijb  bill,  by  way  of  dif- 
tinction  from  the  proceedings  in  iuits  w  ithin  the  ordinary 
jurifdiction  of  the  court,  which  'till  tke  ft-t.  of  4  Geo.  II. 
c.  26,  were  entered  and  enrolled  more  anciently  in  the 
French  or  Roman  tongue,  and  afterwards  in  the  La  fix; 
in  the  fame  manner  as  the  pleadings  in  the  other  courts 
of  common  law. 

Every  bill  muft  have  for  its  object  one  or  more  of  the 
grounds  upon  which  the  jurifdiction  of  the  court  is  found- 
ed; and  as  that  jurifdicvion  fomctimcs  extends  to  decide 
on  the  fubject,  and  in  fjmc  cafes  is  only  ancillary  to  the 
decifion  of  another  court,  or  a  future  fuit.  the  bill  may 
1,  either  complain  of  fome  injury  which  the  pcrfbn  ex- 
hibiting it  fuifcrs,  and  pray  relief,  according  to  the  in- 
jury ;  or,  2,  without  praying  relief,  may  frrek  a  dif- 
covcry  of  matter  neceukry  to  fupport  or  defend  another 
fuit;  or,  3,  although  no  actual  injury  is  fufTercd,  it 
may  complain  of  a  tbteatened  wrong;  and,  ftating  a  pro- 
bable ground  of  pofhblc  injury,  imiy  pray  the  ailiuance 
of  th*c  court  to  enable  the  plaintiff,  or  prrfon  exhibiting 
the  bill  to  defend  himfeif  againll  the  injury  whenever 
it  fhall  be  attempted  to  be  committed. 

As  the  court  of  Chancery  has  general  jurifJiition  in 
matters  of  equity  which  arc  not  within  the  bounds,  or 
which  are  beyond  the  powers  of  inferior  jurifdiction*,  it 
aflumes  a  controul  o\cr  thoi'c  jiirlfdi&ioQt,  by  removing 
from  them  fuits  which  they  are  incompetent  to  detenni  ic. 
To  effect  this  it  requires  the  party  injured  to  in!titu*e  a 
fuit  in  the  court  of  Chmccry,  the  !ule  object  of  which  55, 
the  removal  of  the  former  fuit,  by  mrr.ns  of  the  wrii  »f 
certiorari i  and  the  prayer  of  the  bill  ufed  for  this  puv- 
pofe  is  confined  to  that  object. 

The  lid,  except  it  merely  prays  the  writ  of  ter/krsrri, 
[in  which  cafe  it  docs  not  require  any  defence,  nor  c.  u 
there  be  ::ny  pleading  beyen J  the  bill. J  requires  the  an- 
fwer  of  thccftfenJant  or  party  Complained  ui,  upon  oath; 
unlef>  the  party  is  entitled  to  privilege  of  peerage,  or  as 
a  lord  of  parliament,  or  unlets  a  corporation  aggregate 
is  made  a  party.  In  the  lirlt  cafe  the  anfwer  is  requiitd 
upon  the  hexw  of  the  defendant,  aud  in  the  latter  un.lcr 
the  corporation  feal. 

[In  the  cafe  of  exhibiting  a  bill  agiin.1  a  peer,  the 
Lord  Chancellor  writes  a  letter  to  him,  called  a  kn-.r 
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mijhe,  and  if  lie  docs  not  pnt  in  his  anfwer,  a fufyarna 
ifTues,  and  then  an  order  to  (hew  caufe  why  a  feqvrfiranon 
fhould  not  iil'ur,  and  if  he  (V.!l  (lands  out,  then  a /•- 
qu  jlotticn  is  ci.ir.fed ;  f  t  there  cm  be  no  prncefs  of 
contempt  a«ainfl  thr  ferfatt  of  a  peer :  The  procefs  is  the 
iime  againll  a  member  of  the  htufe  of  commons,  except 
the  Utto  mfixie  ] 

An  anfwer  is  thus  required  in  the  cafe  of  a  bill,  fecking 
the  iAccrH  of  the  court  on  the  ful.ject  of  the  complaint, 
with  a  view — t ,  To  obtain  an  ad  mi  (lion  of  the  cafe  made 
by  the  bill  either  in  aid  of  proof ;  or — 2,  to  fupply  the 
waot  of  ir — 3.  To  obtain  adifcovcryof  the  point*  in  the 
plaintiffs  cafe,  controverted  by  the  defendant,  and — 4, 
bf  the  ground*  on  which  they  are  controveited — 5,  To 
g.iin  a  difcow-ry  of  the  cafe  on  which  the  defendant  re- 
lics: and — 6,  of  the  manner  in  which  he  means  to  fop- 
port  it. 

If  thr  bill  leeks  only  the  nfiilbnce  of  the  court  to  pro- 
left  the  plaintiff  agaii.it  a  future  injury,  the  anfwer  of 
the  defendant,  upon  oath,  may  be  required  to  obtain  an 
Em  of  the  plaintiff's  title,  and  a  JJjUvoy  of  the 
claims  of  the  defendant,  and  the  grounds  on  which  thofe 
claims  are  intended  to  be  fuppsrfed. 

When  the  folc  object  of  the  bill  is  a  iiiftvery  of  mat- 
ter iiecrffary  to  furport  or  defend  another  fuit,  the  oath 
of  the  defendant  is  required  to  cc.xpcl  that  difcovery  ; 
which  oath  however  the  plaintiff  may,  if  he  thinks  pro- 
per difpenfe  with,  by  confenting  to  or  obtaining  an  or- 
der of  court  for  the  purpofe  j  and  this  is  frequently  done 
for  the  convenience  of  panics. 

To  the  bill  thus  preferred  (unlefs  it  is  merely  for  a 

.  r.si)  it  is  nccefljry  for  the  pcrfon  or  perfons  com- 
plained  of  to  make  defence,  or  to  at/claim  all  rights  to  the 
matters  in  quellion. 

As  the  bill  calls  upon  the  defendant  to  anfwer  the 
feveral  charges  it  contains,  he  mufl  do  fo,  unlefs  he 
can  difputc  the  right  of  the  plaintiff  to  compel  fuch 
anfwer ;  either,  1,  From  fome  impropriety  in  requiring 
the  difrovery  fought ;  or  2,  From  fome  objeftion  to 
the  proceeding  to  which  the  difcovery  is  piopofed  to  be 
affill.int  :  or  3,  Unlefs  by  difclaiming  all  right  to  the 
matters  in  quellion,  he  (hews  a  further  anfwer  from  him 
to  lie  unnccciTarv. 

The  grouaJi  on  which  defence  may  be  made  to  a  bill 
eirhcr  by  anfwer,  or  by  disputing  the  right  of  the  pl.iin- 
tiff  to  compel  fuch  anfwer,  are  various.  i.Thcfubjcct 
of  the  fuit  may  not  bs  within  the  jurifdiction  of  a  court 
of  Equity  ;  2.  Some  other  court  of  Equity  may  have  the 
proper  juiifdict  ion.  3.  The  plaintiff  may  not  be  entitled 
to  fue,  by  reafen  of  fome  perfonal  disability.  4.  The 
plaintiff  may  not  be  the  pcrfon  he  pretends  to  be. — 
5.  He  may  have  no  intereft  in  the  fubject,  or  6,  Though 
he  has  fuch  intereft  he  may  have  no  right  to  call  upon 
the  defendant  concerning  it.  7.  The  defendant  may 
not  be  the  perfon  he  is  alledged  to  be  by  the  bill ;  or 
8,  He  may  not  have  that  interelt  in  the  fubject  to  make 
him  liable  to  the  claims  of  the  plaintiff  — And  notwith- 
ftanding  all  thefe  requiures  concur.  Still  the  plaint  iT 
may  not  be  entitled  in  the  whole,  or  in  pan  to  the  relief 
cr  afTiflance  he  prays ;  or  to.  Even  if  he  is  fo  entitled, 
the  defendant  may  alfo  have  rights  in  the  fubject  which 
nny  require  the  attention  of  the  court,  and  call  for  its 
interference  to  adjuft  the  rights  of  all  parties. — The 
effecting  amjlttc  juliice,  and  fiwlij  determining  as  far  as 


pofltble,  all  qacrtions  concerning  the  fubjeft  bcii'g  the 
conftant  aim  of  courts  of  Equity. 

Some  of  thefe  grounds  may  extend  only  to  entitle  the 
defendant  to  difputc  the  plaintiff's  claim  to  the  relief 
prayed  by  the  bill;  and  may  not  be  fufficicnt  to  protect 
him  from  m^ki:-.-  \]\;  discovery  Sought  by  it:  and  where 
there  is  no  ground  for  difputing  the  plaintiffs  right  to 
relief,  or  if  no  relief  is  prayed,  the  imprvfrittj  or  iw- 
ttutieri  '  h  of  t lie  ciikovery  may  protect  the  defendant 
from  in. iking  it. 

The  firm  of  making  defiatt  varies  according  to  the 
foundation  on  which  it  is  madr,  and  the  extent  in  which 
it  fubmits  to  the  judgment  of  the  court. — If  it  reds  on  the 
bill,  and,  on  the  foundation  of  :he  matter  there  apparent, 
demand  the  judgment  of  the  court,  whether  the  fuit 
mall  proceed  a:  all,  it  is  termed  A  Oanuno.  If  on  the 
foundation  of  new  matter  offered,  it  demand*  judg- 
ment whether  the  defendant  fhall  be  compelled  to  an- 
fwer further,  it  aiTumes  a  different  form,  and  is  termed 
A  Pun.  If  it  fubmits  to  anfwer  general iy? the  charges  in 
the  bill,  demanding  the  judgment  of  the  court  on  the 
whole  cafe  made  on  both  tides,  it  is  ofTered  in  a  fhape 
(till  different,  and  is  fimply  called  A-/  Anfw.r. — If  the 
defendant  difcljims  all  interest  in  the  matters  in  qucflion, 
his  anfwer  to  the  complaint  made  is  different  from  all 
the  others,  and  is  termed  A  Olfdmmtr, — And  thefe  feve- 
ral forms,  or  any  of  them  may  be  ufed  together,  if  ap- 
plied to  feparatc  nnd  dillinct  parts  of  the  bill. 

A  Dtmuntr  hcing  founded  on  the  bill  itfelf,  ncceiTiri- 
ly  admits  the  truth  of  the  fads  contained  in  the  bill, 
or  in  that  part  of  it  to  which  the  demurrer  extends ; 
and  therefore  as  no  fa  ft  can  be  in  quellion  between  the 
parties,  the  court  may  immediately  proceed  to  pro- 
nounce its  definitive  judgment  on  the  demurrer  ;  which, 
if  favourable  to  the  defendanr,  puts  an  end  to  to  much 
of  the  fuit  as  the  demurrer  extends  to.  A  demurrer 
thus  allowed  confequcntly  prevrcts  any  further  pro- 
ceeding. 

A  Pica  is  alfo  intended  to  prevent  further  proceeding 
at  large,  by  reding  on  feme  point  founded  on  matter 
flated  in  the  plea;  and  ic  therefore  admits,  for  the  pur- 
pofrs  of  the  plea,  the  truth  of  the  facts  contained  in  the 
bill,  fo  far  as  they  are  not  controverted  by  fact*  dated  in 
the  plea. — Upon  the  fufficiency  of  this  defence  the  court 
will  alfo  give  immediate  judgment,  foppoftog  the  facts 
dated  in  it  to  be  true  :  but  the  judgment  if  favourable 
to  the  defendant,  is  not  definitive;  for  the  truth  of  the 
plea  may  be  denied  by  A  Reji cvion,  and  the  parties  may 
then  proceed  to  examine  witnefTes,  the  one  to  prove  and 
the  other  to  difprove  the  facts  Hated  in  the  plea.  The 
replication  in  this  cafe  concludes  the  p'cading>,  thcugh 
if  the  truth  of  the  plea  is  not  fupported,  further  proceed- 
ings may  be  had,  uhich  will  be  noticed  prcfcntly. 

An  Arf  :<r  generally  controverts  the  fafts  Hated  in  the 
bill,  or  fome  of  them  ;  and  ilates  other  fac'ts  to  fhew  the 
rights  of  the  defendant,  in  the  fubjed  of  the  fuit;  but 
fome  times  it  admits  the  truth  of  the  cafe  made  by  the 
bill,  and  cither  with  or  without  Jtating  additional  facts, 
fubmits  the  qucftions  arifing  upon  the  cafe,  thus  made, 
to  the  judgment  of  the  court.  If  an  anfwer  admits  the 
facts  flated  in  the  bill,  or  fuch  of  them  as  arc  materia] 
to  the  plaintiff's  cafe;  and  liates  dj  new  facts,  or  fuch 
only  as  the  plaintiff  is  willing  to  admit,  no  further 
pleading  is  necclfary;  the  court  will  decide  on  the  anfwer, 
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confidctlng  It  as  true.  So  if  the  fole  object  of  the  fuit  is 
to  obtain  a  Jijfwvenft  there  can  be  no  proceeding  beyond 
an  anfwer  by  which  the  difcovcry  is  obtained.  But  if 
rtcccfiary  co  maintain  the  plaintiff's  cafe,  the  truth  of 
the  anfwer,  or  of  any  part  of  it,  may  be  denied,  and  the 
fufheiency  of  the  bill  may  be  afiertcd  by  a  rftUcatien, 
which  in  this  cafe  alfo  concludes  the  pleadings  according 
to  the  prefent  practice  of  the  court. 

If  a  Demurrer <n  Plea  is  oxer-ruled  upon  argument,  the 
defendant  mult  make  a  new  defence.  This  he  cannot 
do  by  a  fecond  demurrer  of  the  fame  extent  with  that 
over  ruled  ;  for  although,  by  a  Handing  order  of  the 
court,  a  caufc  of  demurrer  mud  be  fet  forth  in  the 
pleading,  yet  if  that  is  over-ruled,  any  other  caufe  ap- 
pearing on  the  bill  may  be  offered  on  argument  of  the 
demurrer,  and  if  valid,  will  be  allowed,  the  rule  of  court 
affecting  only  the  cods.  But  alter  a  demurrer  has  been 
over-ru!ed,  new  defence  may  be  made  by  a  demurrer 
lefs  extended,  or  by  plea  or  anfwer.— -And  after  a  pica 
has  been  over-ruled,  defence  may  be  made  by  demurrer, 
by  a  new  plea,  or  by  an  anfwer,  and  the  proceedings 
upon  the  new  defence  will  be  the  fame  as  if  it  had  been 
originally  made. 

A  Difdaimcr  neither  aiTerting  any  fsct,  nor  denying  any 
right  fought  by  the  bill,  admits  of  no  further  pleading. 

Suits  thus  inllitutcd  are  fometimes  im/.  if.vt  in  their 
frame,  or  become  fo  by  accident  before  their  end  has 
been  obtained ;  and  the  intcretls  in  the  property  in 
litigation  may  be  changed,  pending  the  fuit,  in  various 
ways. — To  fupply  the  delects  arifing  from  any  fuch 
circumitanccs,  new  fuits  may  become  neceffary,  to  add 
to,  or  continue,  or  obtain  the  benefit  of,  the  original  fuit. 
A  litigation  commenced  by  one  party,  fometimes  renders 
neccftary  a  litigation  by  another  party,  to  operate  as  a 
defence,  or  to  obtain  a  full  decifion  on  the  rights  of  all 
parties.  [And  bills  filed  for  this  purpofe  are  termed  ervft- 
hills]— Where  the  court  has  given  judgment  on  a  fuit, 
it  will  in  fome  cafes  permit  that  judgment  to  be  con- 
troverted, fufpended  or  avoided  by  a  fecond  fuit ;  and 
fometimes  a  fecond  fuit  becomes  nec»ffary  to  carry  into 
execution  a  judgment  of  the  court. — Suits  inflitutcd  for 
any  of  thefe  purpofes  are  alfo  commenced  by  bill  ;  and 
hence  arifes  a  variety  of  diltinctions  of  the  kinds  of  bills 
ncceflary  to  anfwer  the  feveral  purpofes;  [as  bills  of  review, 
(which  among  other  c.iufcs  may  be  brought,  where  new 
matter  i»  difcovcrcd,  in  lime,  after  the  decree  made)  bills 
of  reviver,  c£\\  See  3  Cant.  448,  tf^.]  and  on  all  the  dif- 
ferent kinds  of  bills  there  may  be  the  fame  pleadings  as 
on  a  bill  ufed  for  inftituting  an  original  fuit. 

It  frequently  happens,  that  pending  a  fui%  the  par- 
tics  difcovcr  fome  error  or  defect  in  fome  of  the  plead- 
ings ;  and  if  this  can  be  rectified  by  amendment  of  the 
pleadings,  the  court  will  in  many  cafes  permit  it.— 1  his 
indulgence  is  molt  ext«nf:ve  in  the  cafe  of  bills  :  which 
being  often  fiamcd  upon  an  inaccurate  Hate  of  the  caife, 
it  was  formerly  the  practice  to  fupply  their  deficiencies, 
and  avoid  the  conferences  of  errors  by  fptcial  replnativits  : 
but  this  tending  to  long  and  intricate  plcnding,  the 
fpecial  replication,  requiring  a  rejoi*<Ur  in  which  the  dc«" 
fendant  might  in  like  manner  fupply  defects  in  his  an- 
fwer, and  to  which  the  plaintiff  might  fur-rejotMy  the  fpe- 
cial replication  is  now  dilufed,  for  this  purpofe  :  and  the 
court  will  in  general  permit  a  plaintiff  to  rectify  any 
error,  or  fupply  any  defect  in  his  bill,  either  by  amend- 

VOL.  I. 


ment  cr  by  a/typlcwextal  hill,  and  will  alfo  permir,  in 
fome  cafes,  a  defendant  in  like  manner  to  complete  his 
anfwer,  cither  by  amendment  or  by  a  further  anfwer. 

If  the  plaintiff  conceives  a  defendant's  anfwer  to  be 
inefficient  to  the  charges  contained  in  the  bill,  he  may 
take  exceptions  againft  ir,  on  which  it  is  referred  to  a 
Mailer  to  report,  whether  it  be  fuflkicnt  or  not  ;  tj 
which  report  exceptions  may  be  alfo  made.  The  avf.ur, 
trf  /icatiGH,  and  rrjoihJir,  tifc.  being  fettled,  and  the  par- 
ties come  to  iffue,  witnclTcs  arc  examined  upon  inteoo- 
grttoyies,  either  in  court,  or  by  commiffion  in  the  coun- 
try, wherein  the  parties  ufually  join  ;  2nd  when  the 
plaintiff  and  defendant  have  examined  their  witneffl*?, 
fublieation  is  made  of  the  tlrjojithn;,  and  the  caufe  it  fet 
down  for  hearing,  after  which. follows  the  decree. 

If  hoA'cvcrin  the  procels  of  the  caufe  the  parties  come 
to  an  iffue  of  fact,  which  by  the  common  law  is  triable 
by  a  jury,  the  Lord  Chancellor  in  this  cafe, delivers  the 
record  into  the  King's  Bench  to  be  tried  there  ;  and 
after  trial  had,  the  record  is  remanded  into  Chancery, 
and  judgment  given  there.  Trials  and  iiTjcs  at  law  are 
frequently  directed  by  the  Court,  which  in  irut  cafemakea 
an  interhcutory  Mcree  or  order,  that  after  trial  the  parties 
fhall  refort  to  the  court  on  the  equity  rcferved. 

Interlocutory  orders  and  decrees  are  alfo  mide  on  other 
occafions  ;  as  for  htjunfliont  till  a  hearing,  where  the  in- 
jury fuikined  by  the  plaintiff  requires  fuch  immediate  in- 
terference. Sec  title  ftt/uneliott. 

W  the  plaintiff  difmiffes  his  own  bill,  or  the  defendant 
obtains  the  difmiffal  of  it  for  want  of  profecution,  or  if 
the  decree  is  in  behalf  of  the  defendant,  the  bill  is  dif- 
roiffed  with  colls  to  be  taxed  by  a  Mailer.  Stat.  4  1*  5  At. 
c.  l6.  If  the  defendant  does  not  appear,  on  bring  fervtd 
with  the  procefs  of  fubpanc/,  in  order  to  anfwer,  uptn 
affidavit  of  the  fervicc  of  the  writ,  an  attachment  ifluci 
out  again  ft  him  :  and  if  a  nm  eft  uruatfiri  is  returned,  an 
attachment  with  proclamation  goes  forth  againtt  him  ; 
and  if  he  (lands  further  out  in  contempt,  then  a  >cmmijfit,i 
ef  rebellion  may  be  iffued,  for  apprehending  him,  and 
bringing  him  to  the  ll<t  prifon  ;  in  the  execution  where- 
of the  perfons  to  whom  directed  may  juilify  breaking 
open  doors.  If  the  defendant  Hands  further  in  con- 
tempt, a  ftrjeant  at  arms  is  to  be  fent  out  to  take  him  ; 
and  if  he  cannot  be  taken,  a  f:^ntJlr(ulo'i  of  his  land  may 
be  obtained  till  he  appears.  And  if  a  decree,  when 
made,  is  not  obeyed,  being  lervcd  upqn  the  party  under 
the  feal  of  the  court,  all  the  aforementioned  procciTt*  of 
contempt  may  iffue  out  againrt  him,  for  his  impiiilm- 
ment  tiil  he  yields  obedience  to  it.—- The  court  of  Chr.n- 
ccry,  noiwiihltanding  its  very  extenftve  power  binding 
the  pcrfon  only,  and  not  the  cflutc  cr  effects  of  the  de- 
fendant. And  in  this  lenfi\  we  prt  fume,  it  ii  faid  that 
it  is  no  court  cf  record.  1  Daw.  Ab.  749,  and  Chan.  Kef* 
I93,  Hainan!  v.  SvffiH. 

Where  there  is  any  error  in  a  Jeerc.  in  matter  of  law, 
there  may  be  a  lilloj  review^  wMwh  is  in  nature  of  a  writ 
of  error  ;  or  an  appeal  to  ths  b'rufc  of  Lords.  O'd  au- 
thorities have  been  quoted,  - that  3  writ  ol  error  lies  re- 
turnable in  B.  R. —  Ami  that  a  judgment  of  Ch.ncery 
may  be  referred  to  the  twelve  judges.  4  1*J},  80:  3  Rilf. 
1 16.  But  it  is  now  ufual  to  */</<W  to  th-  litkj}  tf  Lv4\  \ 
which  appeals  arc  to  be  f:gncd  by  t.vo  ccttnfel  of  crr.i- 
nence,  and  exhibited  by  way  of  petition;  the  inn  it  run 
or  appeal  is  lodged  with  the  clerk  of  the  Ikufc  of  L  , 
f  f  ami 
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the  1mufe>  whereon  the  appellee  is  ordeted 
s  anfwer,  and  a  d.iy  fixed  for  hearing  the 
after  enqnfet  henrd,  and  evidence  gi^en  on 
the  Lores  3  firm  or  reverfe  the  decree  of  the 
mtt  finally  determine  th*caufc  a  majority  of 
rhough  it  i*  lob?  cbi'cr^cd  on  an  appeal  to  the 
a  decree  in  Chancer},  no  proofs  will  be  per- 
e  rend  aa  evidence,  vm\  h  were  not  made  ufe 
ham  cry.  /Vlwy/  G»**-.  at  2. 
■  •  matter  as  totho  jurifdiition  ofihc  court,  it* 
weeding,  an  J  ttie  various  caifea  wherein  it  re- 
vide  Ct»n.  D  jr.ii  V,)  ik»  Chancery,  and  Mr. 


There  are  fevcral  ft  mutes  relating  to  the  court  of 
Chancery,  Tiy  Stat.  28  Ed  t.  *.  5,  th.:  court  of  Chancery 
is  to  follow  the  king.  By  Stat.  tS  Ed.  $*flat.  5,  the 
baths  of  the  clerks  in  Chancery  arc  appointed .  The 
■.  ...  •  :  :-  an  I  mvifurer  mav  correct  errors  In  the  Ex- 
chequer. Whofoever  (lull  find  hi mfdf  grieved  with  any 
ftarute,  (halt  have  his  remedy  in  Chanter/.  36  Ed. 

q:  31  i.ykf.  1.  r-  12.  And  fee  15  R.  1.  c.  \i\ 
17      a.  e.  6:  ^4//,  g.  e.  9. 

No Jkkpeewti  or  other  procefs  of  appearance,  fhalf 
Iflueout  of  Chancery*  Erir.  till  after  a  bill  lit  filed,  (ex- 
cept bills  for  injonQions  to  ftay  watte,  or  to  Hay  iuits  at 
la tv  com  n  en  ceo),  and  a  certificate  thereof  brought  to  the 
/ 1 ' ■;■  >f.  r  oflice.  Slat,  4  J  t6\  Perfons  in  remainder, 
or  reverfnn  of  any  eft  ale,  after  the  death  of  another,  on 
courc  of  Chancery,  thai  ihey  h:ive 
other  perfon  dead,  and  his  death 
.tari,  trulieea  or  chen,  may  move 
irder  fuch  guardian,  tru  flees*  iy>\ 
fuipecled  to  be  concealed  ;  and  if 
c  mall  be  taken  to  be  dead,  and 
,  may  cuter  upon  the  eilate:  and 
d;  a  commifiion  may  be  iffued  for 
mmiilj oners.  St4t.  6  An.,  r.  ill. 
ge  of  twenty-one  years,  leifed  of 
A'ay  of  mortgage,  ,ire  enabled  by 


making  affidavit  ui  the 
caute  to  bdicve  fuch 
concealed  by  the  guarc 
the  lord  chancellor  to  i 
ro  produce  the  perfoo 
be  be  not  produced,  h 
ihofe  in  reverilon,  tifr 
if  fuch  perfan  be  abros 
hit  being  viewed  by  cc 
Infants  under  the  a 
eftiites  in  trutl,  or  by 

flaruce  to  make  conveyances  thereof;  or  they  may  be 
compelled  thereto.,  by  order  of  the  court  of  Chancery} 
ESV.  upcin  petition  and  hearing  of  the  parties  concerned, 
y  Jr.  e.  j>.  And  fee  the  ftatuie  of  ^Ge^  2,  e,  10.  where- 
h\  ide.m  and  luna  ticks  feifed  of  ellates  in  truft,  may 
itithe  conveyances  by  order  of  the  Chancery,  Sec 
titles  If*fai%l>.hmfitH, 

fry  12  t»V*.  I .  e.  32  aid  5$,  the  power  of  the  Mailers 
was  abridged,  with  refpect  to  the  fuiLors*  money,  which 
is  now  to  be  paid  into  the  Hmk  England:  and  an  ad- 
titttoual  liamp-duiy,  on  writi,  procefies,  E^f.  is  granted 
for  relief  of  the  /niters,  and  as  a  common  flock  of  the 
Court  of  Chancery. 

All  orders  and  decrees  made  and  fi^nrd  by  the  Mailer 
of  the  Holla,  lhall  be  deemed  and  taken  to  be  good  and 
v.  Hi  orders  and  decrees  of  the  courc  of  Chancery;  but 
HOI  to  be  Loroltrd  till  ngncd  by  the  lord  chancellor,  and 
fubjri't  to  reverfal,  £rV*  by  him.  Stat.  3  Geo*  2.  e .  50. 

Where  a  dcfend;mc  does  not  appear  after  Jbfyema 
jlLud,  but  kecjjt  uat  of  the  way  to  avoid  being  fcrved 
with  site  process  ;  on  affidavit  that  lie  is  not  to  be  found, 
and  fufpecled  to  be  goue  beyond  fea,  or  to  abfeond, 
iru-  court  of  Chancery  will  raake  an  orJer  for  his  appear- 
anrt  a  certain  d,iy  ;  a  co^-y  of  which  order  is  to  be 
ipubli&ed  in  die  Lama  Qaziiu^       and  then,  if  he  do 


not  appfir,  the  plaintiff's  bill  fliall  1»  taken  pro  mft/fo 
and  the  defendant's  cflate  fj-queJtered,  Uut  ptrfons 

out  of  the  kingdom,  returning  in  feven  yean,  may  fuve  a 
rehearing  in  fix  month*,  and  be  admitted  to  anlwer  ; 
Otherwile  to  be  barred,  by  ftnil  decree.  5  Gee 


By  1  z  Grt,  t  24,  Part  of  the  fukors*  cafti  jj  to  be 
placed  out  at  intercity  for  defraying  the  charge  of  the 
Ac&nntmt  G/^i/'t  office.  And  fee  23  Gst>,  2,  c.  25,  for 
making  good  deficiencies  to  the  clerk  of  the  Manaper, 
:s  id  in-  au-rrse:i!i:i^  Uie  income  of  the  MtiUr  at  iEic 
Rolls. 

By  1  Geo,  $.c.  it  The  king  is  empowered  to  grant  a 
fum  not  exceeding  fooa/.  ptr  annum  to  the  chance) lor. 

By  \  Gtt>.  3.  tr.  32,  i'art  of  the  fuitorsJ  cam  und^imed 
to  be  placed  at  interest,  to  be  applied  to  the  At t mutant - 
Gtwrai*)  third  clerk,  and  other  purpofes. 

By  5  Gro.  3.  e.  28,  So,ooo/.  of  the  fuitors*  cam  waj 
placed  at  intereft  ;  and  2&0/.  per  c/rv/v  paid  thereout 
half-yearly,  to  eiich  of  the  eleven  mailer  1  Of  the  court. 

By  9  Geo,  3  c*  19*  20,000/.  more  of  the  fuitors* 
money  was  placed  at  interefb  out  of  which  460/.  per  ou- 
tturn U  paid  in  falaricj*  -viz*  2  50A  to  the  accountant-gene* 
ral ;  50/.  to  his  firft  clerk;  40/.  to  his  fecond  clerk; 
and  120/,  to  his  4th  clerk,  in  lieu  of  all  fees.  The  re- 
nd ue  buing  brought  to  account. 

Dy  14  Gffl.  3,  e,  43,  50,000/  more  wis  in  lihe  man- 
ner placed  out  ;  and  out  of  the  intereft  thereof,  and  tho 
furptus  intcrdt  under  12  Gee.  2.  e.  24;  5  Geo.  3.  crz£  ; 
and  9  Gru.  3.  c.  I  g:  the  Chancellor  U  by  his  orJ-r  to  di- 
tec\  the  re- building  of  the  Six  Clerks'  ofikc,  and  apply. 
10,003/.  (and  by  ao  Geo.  3.  e,  33,  3,000/.  more)  for 
bmUling  the  Regilier's  and  Accountant-General's  officeaj 
to  be  veiled  in  the  Accountant- Geueral  and  his  fucceuors. 

By  15  Geo.  3 ,  r.  22,  Part  of  Li/tco!/r'j-Irm  garden  was 
vcfted  in  the  Accountant  funeral,  in  trull,  for  the  pur- 
pofes  in  the  laft  ad,  as  to  the  RegiLler'i  and  Accountant^ 
Gcncral'i  office. 

By  15  Geo.  3.  c,  56,  the  Lord  Chancellor  may  apply 
certain  funis  to  be  railed,  a?  mentioned  in  14  Geo.  3,  Ibr 
the  purpofes  of  this  and  that  acl ;  the  Six  ClerkV  Olace 
to  be  butlt  on  part  of  Liai^tj't-Inn  garden,  and  the  fjme 
veiled  in  the  Six  Clerks. 

The  Stat.  17  Geo.  3,  c.  59,  regulates  the  leafes  to  be 
made  from  time  to  time,  by  the  Matter  of  the  RoSU  for 
t&e  time  being,. 

By  Sfet+  3Z  Geo.  3.  c,  42,  300,000/.  further  Is  to  bo 
employed  in  building  offices  for  the  Mailers  in  Chan- 
cery, £#r. 

for  oiher  p.irts  of  this  fubject.  See  titles  fnjanfl(Bux 
Interrogatories)  &C. 

CHAMuER,  An  cfU,:cr  belonging  to  the  king's  m-nt, 
whole  omcc  coefilh  ch icily  in  exchanging  coin  for  bullion, 
brought  in  by  merchants  or  others :  it  is  written  after  the 

old  way,  thanngtr.  Stat*  2  Hen.  6.  eap,  12. 

CHANTER,  frt«/»irfl/-.]  A  Singe?  in  the  choir  of  a  ca- 
thedral church;  and  is  ulually  applied  to  the  chief  of  thtt 
fingers.  This  word  11  mentioned  in  1-3  Eliz.  r,  10.  At 
St.  DaviePs  cathedral  in  tiPirffS,  the  chanter  is  next  to 
the  biihop  ;  for  there  is  no  dc^n.  Camlt.  Bi  'stein* 

CHANTRY,  or  CHAUN  LRY,  cimt«ria.]  A  little 
church,  chapel,  or  particular  alt4r,  in  fome  cathedral 
church,  &c.  endowed  with  lands,  or  other  revenues, 
for  the  maintenance  of  one  or  more  pricds,  daily  to  /Tjtt 
mtiftt  and  officiate  divine  fervice  for  the  fouls  of  the  do- 

norf. 
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tors,  and  fuch  others  as  they  appointed.  See  S/ai.  I  E.  C. 
e.  14,  which  in  ciiert  put  an  end  to  thefe  chantries,  by 
declaring  it  not  to  be  lawful  for  any  perfon  to  enter  for 
non  performance  of  the  conditions  on  which  they  were 
founded 

Of  thefe  chantries,  mention  is  made  of  forty-feven 
belonging  to  St.  Paul's  church  in  LouJont  by  Dugdale,  in 
his  hillory  of  that  church. 

CHAPEL,  capel/a,  Fr.  cbapslfe.]  Is  either  adjoining 
to  a  church,  for  performing  divine  fei  vice  ;  or  ieparatc 
from  the  mother-church,  where  the  parifh  is  wide,  which 
is  commonly  called  a  Oxifel  of  ea/i .  And  chapels  of  cafe 
are  built  for  the  cafe  of  thofe  parifhioners  who  dwell  far 
from  the  parochial  church,  in  profit  and  preaching  only  ; 
for  the  /ier»Mf9trt  [marriages,]  and  burials  ought  to  be 
performed  in  the  parochial  church.  2  Be/.  Ah .  340. 

Thefe  chapels  are  fcrved  by  inferior  curates,  provided 
at  the  charge  of  the  reftor,  &c.  And  the  curates  are 
therefore  removable  at  the  pleafureof  the  reftor  or  •'icar: 
but  chapels  of  eafe  mm  be  parochial,  and  have  a  right  to 
facraments  and  burials,  and  to  a  diftinft  miniflcr,  by 
cultom  ;  (though  fubjeel  in  fome  rcfpccls  to  the  ruothcr- 
church  :)  and  parcchc/  cbafels  differ  only  in  name  from 
parifh  churches,  but  they  arc  fmall,  ana  the  inhabitants 
within  the  diflric"l  are  few.  In  fome  places  chapels  of 
cafe  are  endowed  with  lands  or  tithes,  and  in  other  places 
by  voluntary  contributions;  and  in  fome  few  dillricls 
there  are  chapcU  which  baptize  and  aUminifter  the  facra- 
ments, and  have  ch..pel  wardens ;  but  thefe  chapels  arc 
not  exempted  from  the  vifitation  of  the  Ordinary,  nor  the 
parifhioners;  who  refort  thither  from  contributing  to  the 
repairs  of  the  mother- church  ;  efpecially  if  they  bury 
there  ;  for  the  chr.pd  generally  6e!e?.g;  :c,  and  is  as  it  were 
a  part  of  the  mother-church  ;  ana  the  parifhioners  are 
obliged  to  go  to  the  mother-church,  but  not  to  the  chapel. 
2  ibu  Abr.  289  And  hence  it  fa  faid,  that  the  offerings 
made  to  any  chapel,  are  to  be  rendered  to  the  mothei- 
church  ;  unlck  there  be  a  cultom  that  the  chaplain  (hall 
have  them. 

Public  chapels,  annexed  to  parifh  churches,  fhall  be 
repaired  by  the  parifhioners,  as  the  church  ii  ;  if  any 
other  perfon s  be  not  bound  to  do  it.  2  faji.  489.  Be- 
fides  the  'tore- mentioned  chapels,  there  are fee chapcis, 
perpetually  maintained  and  provided  with  a  mmiller, 
without  charge  to  the  rector  cr  parilh  ;  or  that  arc  tree 
and  exempt  from  all  ordinary  jurisdiction  ;  and  thefe  arc 
where  fome  lands  or  rents  are  charitably  bellowed  on 
them.  Stat.  37  Hen.  8.  cap.\:  I  Ed.  6.  e.  14.  There  arc 
alfo  private  cbapcls,  built  by  noblemen,  and  others,  for 
private  ivorlhip,  in  or  near  their  own  houfes,  maintained 
at  the  charge  of  thofe  noble  perfons  to  whom  they  belong, 
and  provided  with  chaplains  and  flip-ends  by  them  ;  whuh 
may  be  erected  without  leave  of  the  bifliop,  and  need  not 
be  confccrutcd,  though  they  anciently  were  io,  nor  are 
they  fuhjeft  tw  the  jurifdittion  of  the  Ofuinary. 

There  arc  likcwifc  tbapch  in  the  Unher/uicr,  belonging 
to  particular  colleges,  which,  though  they  are  conlccratcd, 
and  faci.  mcnts  arc  adodniftcred  there,  yet  they  arc  not 
liable  to  the  vifitation  of  the  bijbop,  but  of  ihc  founder. 
2  //iff.  363. — See  title  Marriage. 

CH  PELKY,  ca/cllania.]  Is  the  fame  thing  to  acha- 
pel,  aa  panfli  to  a  church  ;  being  the  pieunct  and  li- 
jnm  thereof. 


CHAPERON,  F>.)  A  hood  or  bonnet,  anciently  worn 
by  the  knights  of  the  garter,  as  part  of  the  habit  of  that 
noble  order :  but  in  Sera/dry  it  is  a  little  efcutchcoo  fixed 
in  the  forehead  of  the  horfes  that  draw  a  hearfe  at  a  fu- 
neral. 

CHAPITERS,  Lit.  eapitula,  Fr.  cbapitret,  i  r.  chap- 
ters of  abook  ]  Signify  in  our  common  law  a  funvnary  of 
fuch  matters  as  are  to  be  enquired  of,  or  prefented  before 
julliccs  in  eyre,  jufticcs  of  aflifc,  cr  of  peace,  in  their 
feflions.  Britton,  cap.  3,  ufcth  the  worJ  in  this  ftgnifi- 
cation  :  and  chapiters  arc  now  moll  commonly  called  or- 
ticks,  and  delivered  by  the  mouth  of  the  ju'.licc  in  his 
charge  to  the  inqucll  ;  whereas,  in  ancient  times,  (as  ap- 
pears by  Brafton  and  Britten)  they  were,  after  an  exhor- 
tation given  by  the  julliccs  fur  the  good  obfrrvation  of 
the  laws  and  the  king's  peace,  firJl  read  in  open  court, 
and  then  delivered  in  writing  to  the  grand  inquefl,  for 
their  better  obfeivance;  and  the  grand  jury  were  to  an- 
fwer  upon  their  oaths  to  all  the  articles  thus  delivered 
them,  and  not  put  the  judges  to  long  and  learned  charges 
to  little  ornopurpo'e,  for  want  of  remembering  ilie  fame, 
as  they  do  now,  when  they  think  their  duty  well  enough, 
performed,  if  they  cniy  prcfent  thofe  few  of  many  mi  ('de- 
meanors which  arc  brought  before  them  by  w;.y  of  in- 
dictment. 

It  is  to  be  wifhed  that  this  order  of  delivering  written 
articles  to  grand  juries  were  flill  obferved,  whereby  crime* 
would  be  more  effectually  punifhed:  in  fome  inferior 
courts,  as  the  court  leet,  &c.  in  fcvcrnl  parti  of  £/,<-/:••', 
it  is  uiual  at  this  day  for  ficwaids  of  thofe  courts  to  de- 
liver their  charges  in  writing  to  the  jur.es  Avorn  to  en- 
quire of  offences.  Home,  in  his  Mirror  of  Juilicc*,  ex- 
preffes  what  thofe  articles  were  wont  to  contain.  Lib.  3. 
cap.  des  Artichs  in  Eyre.  And  an  example  of  ankles  cf 
this  kiod,  may  befoynd  in  the  book  of  ailifcs.  F.  130. 

CHAPLAIN,  tapetlaaut  ]  Is  molt  commonly  t.ikcn  fur 
one  that  is  depending  upon  the  king,  or  other  noble  per- 
fon, to  inHrudl  him  and  his  family,  and  fay  divine  frr- 
vice  in  his  houfe,  where  thrre  is  uUu'ly  a  private  chapel 
for  that  purpofc.  The  A.'.v>,  tyrca,  /Vi.ieS,  Pr-'ittf/s9 
&V.may  retain  as  many  chaplains  as  they  pleafe  ;  rnd  thu 
king's  chaplains  may  hold  any  fuch  number  of  benches 
of  the  king's  gift,  as  the  king  mall  think  fit  to  bcliuw 
upon  them. 

An  Atchbifnp  may  retain  eiebt  chaplrins  ;  a  Ppke$  or  a 
Bijhop,  fx;  Marquis  or  Earl,  f  .t;  Vifomnt,  foui  ;  Barm, 
Knight  of  the  Ga>.ur,  or  Lad  C/tatteeatr,  /b>ct ;  a  Dutciefh, 

Marcbknrf,  Countefi,  Baronfs.  (being  widow.)  the  7*rt.;- 

Jia-a,  and  Ccntt  tiler  of  the  lint1 1  boif,  the  Kiagt  Secretary 

Dean  of  the  Chapel,  Almontr,  and  M.tftr  cf  the  R«!it,  eat  h 

of  them  Kvo  ;  the  Chief  J  if  tee  of  the  A7.  f'/  B^rh  ;  and 

If'aidin  of  the  Cinque  Ports,  me;  all  whi.'n  cbaphJni  rosy 

purchafea  licence  or  difpenfation,  and  take  two  btne- 

hecs  wiih  cure  of  fouls.  Stat.  2:  Hen.  S.  cap.  13. 

But  both  the  livings  mull  have  cure  of  fouL  ;  and  tl>e 

flatute   cxprefsly    excepts   deaneries,    archdeacon  lie*, 

ch^ncellorlhips,  trcafuierfhips,  chantcrfliips,  pjebends, 

ami  ftnecure  rectories.    A  ditpentatton  in  this  cafe  cr.n 

only  be  granted  to  hold  one  brnefice  more,  except  to 

clerks  who  are  of  the  privy  council,  whoni^y  hold  three 

by  difpenfation.    By  the  CttlloA  law,  no  perfon  cm  hold 

a  fecend  inccmpatibJc  benefice,  without  a  dilpcnlat.ou : 

and  in  that  wic,  if  the  firfl  h  itodei  b/.  m  mnmmM  fin 
1.  »  -  *  ™>i 
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the  king's  book]  it  is  fo  far  void,  that  the  patron  rosy 
p  rfent  another  clerk,  or  the  bilhop  may  deprive  ;  but 
till  deprivation,  no  advantage  can  betaken  by  lapfe.  Sec 
title  likxnxyfo, — -But  independent  of  the  ftatute,  aclergy- 
man  l>y  difpenfatient  may  hold  any  number  of  benefices, 
if  they  are  all  under  S.'.  pt>  a:u..  w,  except  the  Lift,  and 
then  by  a  difpenfation  undrr  the  llatutc,  he  may  hold 
one  more.  J  Comm.  392  in  n. 

By  the  411V  canon,  of  1603,  the  two  benefices  mud 
not  be  further  diftant  from  each  other  than  thirty  miles ; 
and  tV,r  prrfon  obtaining  the  difpenfation,  mull  at  leaft 
be  a  M;:ller  of  Arts  in  one  of  the  Univerfitic*.  But  the 
piovifions  of  this  canon  are  not  enforced  or  regarded  in 
the  temporal  courts.  2  lit.  Rep.  9GS.  See  and  title  Canon 


Lena. 

Alfo  every  *jxdgt  of  ti\tKi»g*s  Boxb  and  Cannon  Plras\ 
•nd  Owttlki  and  Cbief  flat  en  of  the  Exchequer,  and  the 
King'i  Attorney  and  Stlicitn  Genera/,  may  each  of  them 


have  cnt  chaplain,  attendant  on  his  perfon,  having  one 
benefice  with  cure,  who  may  be  mn-refideai  on  the  fame, 
by  Star.  25  Hen.  8.  ca>.  16. 

And  the  Grtom  of  theyPv/V,  Treaftim  of  the  king**  cbom- 
L-r,  and  CbaaceUar  of  the  dutch)  of  Lancafur,  may  retain 
etch  MM  chaplain.  Stat.  33  Hen.  8.  cap.  2S.  But  the 
chaplains  under  thefe  two  iufl  flatutes,  arc  not  entitled 
to  tlyrrrfetims  under  Stat;  21  Htn.  8.  If  a  nobleman 
hath  his  full  number  of  chaplains  allowed  by  law,  and 
retains  one  more,  who  has  difpenfation  to  hold  plurality 
of  livings,  it  is  not  good.  Cro.  Eliz.  723. 

If  one  perfon  has  two  or  more  of  the  titles  or  characters 
mentioned  in  Stat.  21  //.  8.  c.  13,  nnited  in  himfelf,  he 
can  cn'y  retain  the  number  of  chaplains  limited  to  his 
highclt  degree.  4  Co.  90.  The  king  may  prefent  his  own 
chaplains,  u  e.  waiting  chaplains  in  ordinary,  to  any 
number  of  livings  in  the  gift  of  the  crown,  and  even  in 
addition  to  what  they  hold  upon  the  prefentation  of  a 
fubjeft  without  difpenfation ;  but  a  king's  chaplain  being 
beneficed  by  the  king,  cannot  afterward;  take  a  living 
from  a  fubjeel,  but  by  a  difpenfation  according  to  the 
Stat.  §  29:  I  Salt.  tOt. 

A  perion  retaining  a  chaplain,  mull  not  only  be  capa- 
ble thereof  at  the  time  of  graining  the  inftroinent  of  re- 
tainer, but  he  mu(l  continue  capable  of  qualifying  till 
his  chaplain  is  advanced  :  and  therefore  if  a  duke,  earl, 
fiste,  retain  a  chaplain,  and  die ;  or  if  fuch  a  noble  per- 
fon be  attainted  of  trcafon  ;  or  if  an  c hirer,  qualified  to 
retain  a  chaplain,  is  removed  from  his  office,  the  re- 
tainer is  determined  :  but  where  a  chaplain  hath  taken  a 
fveond  benefice  before  his  lord  dieth,  or  is  attainted,  &V. 
the  retainer  is  in  force  to  qualify  him  to  enjoy  the  be- 
ctfices. 

And  if  a  ZLvatan  that  is  noblr  by  marriage,  afterwards 
marries  one  under  the  degree  of  nobility,  her  power  to 
retain  chaplains  will  be  determined  ;  though  it  is  other- 
wife  where  a  -woman  is  ruble  by  dcfctr.t,  if  fhe  marry  under 
degree  of  nobility,  for  in  fuch  cafe  her  retainer  before  or 
lifter  marriage  is  good.  A  Barcnefj,  Zfe.  during  the  co- 
verture, may  not  retain  chaplains;  if  flie  doth,  the  lord, 
her  hufband-,  may  difcharge  them,  as  likewifc  her  former 
chaplain*,  befoic  their  advancement.  4  Rep.  118. 

A  Chaplain  mull  be  retained  by  letter*  tcflimonia]  un- 
der hand  and  feal,  or  he  U  not  a  chaplain  within  the  lea- 
ner; fo  that  it  is  not  enough  for  a  Ipiritual  perfon  to  be 
retained  by  word  only  to  be  a  chaplain,  by  fuch  perfon- 


as  may  qualify  by  the  (latutes  to  hold  livings,  f  e.  al- 
though he  abideand  ferve  as  chaplain  in  the  family.  And 
where  a  nobleman  hath  renm-d  and  thu*  qualified  hia 
number  of  chaplains,  if  he  dilmifles  tliem  from  their  at- 
tendance upon  any  dilpleafure,  after  they  are  preferred, 
yet  they  are  his  chaplain*  at  large,  and  may  hold  their 
livings  during  their  lives;  and  fuch  nobleman,  t!i ••ugh 
he  may  retain  other  chaplains  in  his  family,  merely  as 
chaplains,  he  cannot  qualify  any  others  to  hold  pluralities 
while  the  fir ll  are  living:  for  if  a  nobleman  could  dif- 
charge his  chaplain  when  advanced,  to  qualify  another 
in  his  place,  and  qualify  other  chaplain!),  during  the  lives 
of  chaplains  difcharged,  •by  thefe  means  he  might  advance 
as  many  chaplains  as  he  would,  whereby  the  fututes 
w«>uld  be  evaded.  4  Rep.  yo. — See  further  tit.  sJdiow/cn, 
Par/9  n. 

CH  HTKR,  eapitihm.]  A  congregation  of  clergymen 
fWrr.thc  Dtan  in  a  cathedral  church:  co'.«regatio  cleri- 
corum  in  eecbjta  catbedrali,  convcntmali,  rcgulari^  id  cdle- 

giata.  Thii  collegiate  company  is  metaphorically  termed 
capitukm,  fignifying  a  little  head,  it  being  a  kind  of 
head,  not  only  to  govern  the  diocefe  in  the  vacation  of 
the  bifhoprick,  but  alfo  in  many  things  to  advife  and 
aflift  the  biihr»p  when  the  fee  is  full,  for  which,  with  the 
Dean,  they  form  a  council.  Ca.  Lit.  103  The  chapter  con- 
fills  of  prebendaries  or  canons,  which  arc  fome  ol  the  chief 
men  of  the  church,  and  therefore  are  called  capita  eccl<~ 

Jia?:  they  are  a  Spiritual  castration  aygrtgate,  which  they 
cannot  furrendcr  without  leave  of  the  bilhop,  becaufe  he 
hath  an  intereft  in  them  ;  they  with  the  dean,  have  power 
to  confirm  the  bilhop's  grants  ;  during  the  vacancy  of  an 
archbiihoprick,  they  are  guardians  of  (he  fpintualtie;, 
andasfuch  have  authority  by  the  z^Hcn  8.  cap,  21, 
to  grant  difpenfations  ;  likewife  as  a  corporation  they 
have  power  to  make  leafes,  idc. 

When  the  Dean  ant!  Chapter  confirm  grants  of  thebi- 
fhop,  the  Dean  joir.s  wi:h  :he  chapter,  and  there  mull  be 
the  confent  of  the  major  part ;  which  •  onient  is  to  be 
exprcfTed  by  their  fixing  of  their  feal  to  the  ded,  in  one 

.  place,  and  at  one  time,  cither  in  the  chapter  h:  i  .  or 
fome  other  place ;  and  this  confent  is  the  will  of  many 
joined  together.  Dyer  233.""  They  had  alfo  a  check  on 
the  biCiop  at  common  law  ;  for  'till  Stat.  32  H  8.  c. 
his  grant  or  leafe  would  not  have  bound  his  fuccciTo.?, 
unlcfs  confirmed  by  the  Dean  and  Chapter.  1  hji.  io,. 

A  chapter  is  net  capable  to  take  by  purchufe  or  gift, 
without  the  dean,  who  is  the  h  ad  of  the  bo dy  .  but  there 
may  be  a  chapter  without  a  dean,  as  the  chapter  of  the 
collegiate  church  of  6*mtMo0 ;  and  grants  by,  or  to  them, 
are  as  effectual  as  other  grants  by  dean  and  chapter.  Yet 
where  there  are  chapters  without  deans,  they  are  not 
properly  chapters:  and  the  chapter  in  a  colirgiate  chuich, 
whe/e  there  is  no  epifcopal  lee,  as  at  H'eflminfier  and 
H'ind/or,  is  mure  properly  called  a  college. 

Chapters  are  faid  to  have  their  beginning  bcfor<-  Deans : 
and  formerly  the  bilhop  had  the  rule  and  ordering  of 
things  without  a  dean  and  chapter,  which  were  conilituted 
afterwards ;  and  all  the  minitlers  within  his  diocelc  were 
as  his  chapter,  to  afii;i  him  in  Ipiritual  matters  2  Rol. 
Rep.  454:  3  Co,  75.  The  bilhop  hath  a  power  of  vi- 
liting  ihe  dean  and  chapter:  but  the  dean  and  chapter 
have  nothing  to  uo  with  what  the  bilhop  tranfac'ts  a*  or- 
dinary. 3  Rep.  75.  Though  the  bijhop  and  chapter  are 
but  one  body,  yet  their  i*jjejfms  arc  lor  the  molt  part  di- 
vided % 


CHAR 
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vidcd  ;  as  the  bijbop  hath  his  part  in  right  of  his  bijbop- 
rick  ;  the  dean  hath  a  part  in  right  of  his  deanery  ;  and 
each  pttltndaty  hath  a  certain  part  in  right  of  his  prebend  \ 
and  each  too  is  incorporated  by  himfelf. 

Deans  and  Chapters  have  fome  of  them  ecclcfiatlical 
jurifdiction  in  fevcra!  parities,  (befidco  that  authority 
they  have  within  theirewn  body),  executed  by  their  offi- 
cial ;  ;i!fo  tempcr.d  jurifdiclion  in  feveral  manors  belong- 
ing ro  them,  in  the  lame  manner  as  bifhops,  where  their 
ftcu  nrds  keep  courtv,  l$c.  z  Rol  Abr.  229.  It  has  been  ob- 
ferted,  that  though  the  chapter  have  dillinct  parcels  of 
the  bilhop's  cltote  afligned  for  their  maintenance,  the 
bifhop  hath  little  more  than  a  power  over  them  in  his 
vifiunons,  and  b  darce  allowed  to  nominate  half  of 
thofe  to  their  prebends,  who  were  origin  .lly  of  his  fa- 
mily :  but  of  common  right  it  is  laid  be  is  their  patron. 
Rol.  ibid.—-  ("hey  axe  now  fomctimet  a^  pointed  by  the 
kinj.'.  fometimcs  by  the  bifhop,  and  fometimes  elected 
by  ea  h  other.  1  Comm.  383    ee  tur  her  titie  De.-u. 

CHARGE  of  Jutticcs  in  Seilions,  c,  c.  Sec  title 
Chapiters* 

'  CHARGE  and  DISCHARGE,  A  charge  is  f-id  to 
be  a  tning  d<.rc  that  binoeth  him  that  d<th  it,  or  thai 
which  is  his,  to  the  performance  thereof :  and  dif- 
ch.  rg?  is  the  removal,  or  nki^g  away  of  that  charge. 
Terms  de  Ley.  Land  may  be  charged  clivers  ways ;  as  by 
grant  of  rent  out  of  it,  by  llatutcs,  judgments,  con- 
ditions, warrants,  &c.  Lands  in  fce-fimpie  may  be 
charged  in  fee:  and  where  a  man  may  dilpofe  of  the 
land  itl'elf.  he  inu)  charge  it  by  a  rent,  or  llatute,  one 
way  or  other.  Lit.fett.  648:  Mmr  Ca.  1 29 ;  Djrr  10. 
If  one  charge  'and  in  tail,  and  land  in  fee-i'implc,  and 
die  ;  the  land  in  fee  unly  fhali  be  chargeable.  Bro. 
Cha.  9. 

Lands  intaileu  may  be  eharged  in  fee,  if  the  ertate-tail 
be  cut  off  by  recovery  :  if  tenant  in  tail  charge  the  land, 
and  aifcer  levy  a  fine  or  fuffer  a  recovery  of  the  lands,  to 
his  own  ule  ;  thi«  confines  the  charge,  and  it  mall  con 
tinue.  1  Kep.Ct.  A  tenant  for  life  charges  the  land,  and 
then  makes  a  Icolfment  to  a  ftranger,  or  doth  wafte,  <jV% 
whereby  it  is  forfeited,  he  in  reverfion  IhallholU  it  charg- 
ed ouring  his  (the  tenant's )  life  :  and  if  one  have  a  leafe 
for  life  or  years  of  land,  and  grant  a  rent  out  of  it ;  if  af- 
ter he  funrnder.s  his  cfute,  yet  the  charge  fhall  continue 
fo  long  as  the  cltate  had  endured,  in  cafe  tt  had  not  been 
forrenuered.  1  Rep  67,  145  :  Dyer  10. 

If  one  yvucrr.  t  charge  land,  and  after  rcleafe  to  his 
companion  and  uie,  the  furvivor  fliall  hold  it  charged: 
but  if  it  had  come  to  him  by  furvivorfhip,  it  would  be 
othcrwife.  6  Rep  76 :  1  Slxp  Abr.  325.  He*  that  Jiath 
a  remainder  or  te.erji'n  of  land  may  charge  it ;  bccaule 
of  the  Jftbilty  that  the  land  will  come  into  pojfijfion,  and 
then  the  f^tjjfon  (hall  be  charged.  But  where  one  Icafes 
land  for  life,  and  gnats  the  reverfion  or  remainder  over 
to  A.  JS.  whocnarges  the  land,  and  dies,  and  the  tenant 
for  life  is  heir  to  the  fee  ;  in  this  cafe  he  (hall  hold  it  dif- 
charged,  for  lie  had  the  pojfcjjivn  by  pure haft,  though  he 
had  ihcfec  by  difeent.  Bro.  1 1,  16  :  1  Rep.  62. 

If  a  rent  be  iiTuing  our  of  a  houfe,  XSfe.  and  it  frlls 
down,  the  charge  mail  remain  upon  the  foil  9  £.  4.  .20. 
But  when  the  efiate  is  gone  upon  which  the  vharge  was 
grounded,  there,  generally,  the  charge  is  determined.  Co. 
Lit.  349.  And  in  all  cafes  where  any  exetutoy  thing  is 
created  by  dud,  there  by  cwfeiit  stall  the  parties  it  may 


be  by       defeated  and  difcharged.  10  Rep.  49.  See  titles 

Efiate,  Limitations,  Mortage, 

CHARITABLE  CORPORA  TION.  A  Society  of 
perfons  in  the  late  reign  obtained  a  llatute  to  lend  money 
to  indujltiius  peer,  at  5/  per  cent,  interefl  on  pawns  and 
pledges,  to  prevent  their  falling  into  the  hands  of  t';e 
pawn-brokers,  and  therefore  they  were  called  the  Chari- 
table Corporation',  but  they  likewife  took  5/.  per  cent,  for 
the  charge  of  officers,  warehoufct,  &r.  And  in  the 
fifth  year  of  King  Geo.  2.  the  chief  officers  of  this  corpora- 
tion, by  connivance  of  the  principal  directors,  abfeonded 
and  broke,  and  defrauded  the  public  proprietors  of  great 
fums  ;  for  relief  of  the  fu (Fere rs  w  herein,  as  to  part  of 
their  lofTcrs,  feveral  ilatutes  were  made  and  enacted,  bee 
Stats.  5  Gee.  2.  ee.  3 1,  32 :  7  G«.  2   c.  1 1 . 

CHARITABLE  USES.  The  laws  againft  devifes  in 
Mortmain  (fee  th-it  title)  do  not  extend  to  any  thing  but 
fuperftitieut  ul'e» ;  it  is  therefore  held,  that  a  man  may 
give  lands  for  the  maintenance  of  a  fchool,  an  hofpital, 
or  anv  other  charitable  ufes.  But  as  it  was  apprehended, 
from  recent  experience,  that  perfons  on  their  death  beds 
might  make  Urge  and  improvident  difpofitions,  even  I  >r 
thefe  good  purpofes,  and  defeat  the  political  end  of  the 
llatu-es  of  Mortmain,  it  is  therefore  enacted  by  Stat. 
9  Geo  2.  c.  36,  that  no  lands  or  tenements,  or  money 
to  be  laid  out  thereon,  (hall  be  given  for,  or  charged 
with,  any  that itable  ufes  whatloever,  unlcfs  ly  deed  W* 
dented,  executed  in  the  prefence  of  two  witneflcs,  taxhte 
calendar  months  before  the  death  of  the  donor ;  and 
enrolled  in  the  court  of  Chancery  within  fix  months  after 
its  execution  ;  (except  Stock  in  the  public  funds,  and 
which  mud  be  transferred  at  leall  fix  calendar  months 
previous  to  the  donor's  death  ;j  and  unlcfs  fuch  gift  be 
made  to  take  effect  immediately  and  be  without  power  of 
revocation  ;  and  that  all  other  gift,  (hail  be  void.  The 
tuo  Univerjities,  their  colleges,  and  the  fcholars  on  the 
l  foundation  of  the  colleges  of  Eaton,  U'incbejhr  and 
Weflrninfler,  are  exempted  out  of  this  act;  but  with  this 
I  provifo,  that  no  college  (hall  be  at  liberty  to  purchafe 
.  more  advowfons  than  are  equal  in  number  to  one  moiety 
of  the  fellows  or  ftudents  on  their  foundations. 

Corporations  are  exccp:ed  out  of  the  thtutes  of  Wills 
!   (32  H.  8.  c.  1  \  34  H.  8.  c.  5  :  Sec  titles  Dtvl'e,  mil*,) 
1  to  prevent  the  ex  ten  Hon  of  gifts  in  nwr/xun  ;  but  now 
'  by  conllruttion  of  Stat.  43  Eitz.  e.  4,  (Sec  the  next  pa- 
'  ragraph)  it  is  held  that  a  devife  to  a  corporation  for  a 
,  charitable  ufe  is  valid,  as  operating  in  the  nature  of  an 
I  atfcinumr.t,  rather  than  of  a  lequtfi.  And  indeed  the  piety 
1  of  judges  hath  formerly  carried  them  great  lengths  in 
fupporting  fuch  charitable  ufes :  {Pre.  Cb.  272.)  it  being 
held  that  the  Stat,  of  Elix.  which  favours  appointments 
to  charities,  fupcrfedes  and  repeals  all  forn>cr  ilatutes : 
I   {Gitb.  Rep.  45  :  I  P.  Wins.  248:)  and  [applies  ail  de- 
fects of  afTuranccs.  (Duit  84  ,  And  thcrtf'uic  nut  only 
a  devife  to  a  corf  oration,  but  a  devife  by  a  cop)  hold 
tenant,  without  lurrender,  to  the  ufe  of  his  will,  and  a 
devife,  nay  even  a  fetdemcnt  by  tenant  in  tail,  without 
'  either  line  or  recovery,  if  made  to  a  chariir  ble  ufe.  is  good 
by  way  of  appointment.  Motrfyo;  2 /'r«.  453:  Pre. 
Lh.  16:2  Comm.  3/5. 

The  king  as  parens  patr'ne  has  the  genera!  fuperintend- 
'  ance  of  all  charities,  which  he  cxercites  by  the  Lerd 
Cha.itellor     And  therefore  whenever  it  is  ncceflary,  the 
I  Attorney-General,  at  ihcrcJaiion of  ibme informant,  who 
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is  ufually  called  the  relator,  files  ex  ejtitp,  an  I  reformat  ion 
in  the  court  of  Chancery,  to  have  the  Chnriry  properly 
efiablifhed,  Alfo  by  45  G/«b,  r.  d,  authority  is  given 
to  the  Lord  Chancellor  or  Lord  Keeper,  and  to  the  Chan- 
cellor of  the  Dtttchj  if  Lr.ncaf.tt\  refpeelivcly,  to  grant 
commiflmns  under  their  feveral  Teak,  to  enquire  into 
any  a^ofe-,  rA  i*haritab|q  donation,  re *lii>  the  Tim!: 
by  decree;  ivhich  may  be  reviewed  in  the  refpeclive 
courts  of  the  feveral  chancellors,  upon  exceptions  taken 
thereto.  But,  though  this  is  done  in  the  Petty  Bag 
Office  in  the  court  ol  Chancery,  becuufe  the  commillion 
is  there  returned,  it  h  not  a  proceeding  at  common  law, 
but  treated  as  an  original  caufe  in  the  court  of  Equity. 
The  niu'^i-e  below  i»  not  t::fcen  down  in  writing,  and 
the  refpondent  in  his  anfwer  to  the  exceptions  may 
allege  whai  new  matter  he  pteafc  ;  upon  which  ihey  go 
to  proof,  and  examine  wkneues  in  writing  upon  all  the 
matters  in  iflue  :  and  the  court  may  decree  the  refpon- 
dent  to  pay  all  the  colls,  though  no  fuch  authority  is 
given  by  the  lliiKc.  An  appeal  lies  from  the  Chan- 
cellor^ decree  to  the  Houfc  of  Peers,  not  with  landing 
any  loofe  opinion  to  the  contrary.  3  Ormm.  427, 

Lands  given  to  alms  and  aliened,  may  be  recovered 
by  the  donor,  13  Ed.  t,  f,  41, 

Lands,  may  be  given  foj 
houfes  of  correction,  or  of  the  pc 
^27.  Cummiilioncrs  to  inquiie  0 
prifoner*,  SfaU.  z  1  ty  zj  &r.  2.  { 
c,  zS.  j  9,  10.  Sec  til.  Prifintrt. 

Money  given  to  put  out  apprentices,  either  by  parishes 
or  puulick  charities,  to  pay  no  duty,  %  Ann.  r.  9.  §  jq. 
Sec  tide  Afprtntk  - 

See  this  fubjett  treated  at  length  under  title  Mvrt- 
"  hnwfs  Law  «f  Char ttaiU  VJes. 

pit- coal  iv hen  charred  or  tharhd ; 
■rjhirz  \  as  fea-eoal  thus  prepared  at 


maintenance  of 
at.  35  Etiz.  c.  7. 
?y  given  to  poor 
i  it  z  3a  Gcj.  i. 


incut  -,  and  H*g< 

CH  ARKS, 
fo  called  in  i> 
KcvacaJfU  is  cal 
CHAR RE  t 
of  thirty  pigs, 
pounds,  and  c 
pviJtritm  Rtb, 
CH ART  "i, 
ttr,  for  the  h< 
Mat**  Chart* 


F  LEAD,  A  quantity  of  Jead  confining 
:uch  pig  containing  fix  j? we  wanting  two 
cry  ilone  being  twelve  pounds,  jfffija  dc 
3,  R,  S^t,  cap.  zz, 

A  word  made  ule  of  not  only  for  a  tvW- 
lding  an  eitate  ;  but  alfo  a  (latutc.  See 

A  cart. 


:  at  lea.  mentioned  in  Stt 
CHARTED  Kr.  rar/el.] 
challenge  to  a  fmglc  combat ; 

c!  I  If.-:  if  .  C-  JlJ'^rri.L  .  ,:t  J&W, 

be  deicrmincci,  Bh&t. — A  C 
inflrument  cr  writing  for  fcltl 
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chart,  or  plan  which  mariners 

A  letter  of  defiance,  or 
in  nlc  heretofore  to  decide 
wiiT.li  could  not  otherwifc 
ittti  is  now  uftd  for  the 
iig  the  exchange  of  prilon- 
ioi  the  fhip  ufed  on  inth 
vhich  is  privileged  from  capture. 
TER,   Lat.  eharta,  Fr,  chart  >xrf  i,  e.  iqffrH- 
Is  taken  in  our  Jaw  for  written  evidence  of 
!  between  man  and  man  :  whereof  Braflon 
(4>'i  thus,  Fiuttl  alifuattJp  desarnntet  hi Jiriptir., 
*tiip  ttft  pa  pit  nam  t>  /  mrmm  iattlt  pttpfcf  ore  \tm 
ttmt  And  Mjittotif  in  hi*  39m  chapter, 

divices  charm's  into  th<>fe  oi  :hc  king,  and  tliofe  of  pri- 
vate per  Ions.  Cbpttat  vf  the  kin*  ate  th  pfe  whereby  the 
king  p^Jicth  any  grant  to  any  perJon  01  body  politick  ; 
a$  a  ch„  trr  of  exemption,  of  privilege,  tsV — Seetit.  Km*. 

Ci'tHta  c/  pnracr:f  whereby  a  man  ir.  forgiven  a  felony, 
or  othtt  oiivnee  committed  again n  the  king^s  ciown  and 


CH.1 
rtc/ita  J 
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dignity  i  and  of  thefc  there  are  feveral  forts.  See  title 

Chart**  <f  thtfatfli  wherein  the  laws  of  the  forefl  are 
comprifed,  fueh  as  the  charter  of  Cantt£tttt  'jfc.  JGtch* 
314:  Flt/a.  lib.  3  14. 

Cbart&tcf  fivat?  ptrfw  are  deeds  and  inilruments  for 
rhe  conveyance  of  lands,  tsft-.  And  the  pnrchafer  of 
lands  fhaJl  ha«e  all  the  ettart&s,  deeds  and  evidences  as 
incident  to  the  fame,  and  for  the  maintenance  of  his  title. 
Co  LU,  6.  Charters  belong  to  a  fcrorTec,  although  they 
be  not  fold  to  biro,  where  the  feoffor  h  not  bound  to  at 
general  warranty  of  the  land;  for  there  they  (bail]  belong 
to  the  feoffor,  if  they  be  fc3ied  deeds  or  wiils  in  writing  : 
but  other  charters  go  to  the  terten^nt*  Mwt\  Ca.  6^7, 
The  c har/rrt,  belonging  to  the  feoffor  in  cafe  of  warranty 
the  heir  lba!l  havr,  though  he  hath  no  land  by  difcent, 
for  the  polUbility  of  dilcenc  after.  1  Rtf>.  t.  See  tit.  Mag- 
na Oforta. 

CHARTERER.  In  Chtjkirt,  a  freeholder  is  called  by 
this  name.    Sir  P.  Ltv's  Antiy.  ful.  3  ^6. 

CHARTER  COV'HeLNMKN  i  S  in  AMERICA,  See 
title  Pkatattioas. 

CHARTER  LAND,  ten  a  fir  dmrhtn.]  See  title 
HotktanA. 

CHARTER-PARTY,  Lat.  charta  partita,  Fr.  charm 
p.a  >■;':,  i.e.  a  deed  or  writing  divided.]  fs  what  among  mer- 
chants and  fea- faring  men  is  commonly  called  a  pair  of 
i/i/itvitnrcs,  containing  the  covenants  and  agreements  made 
between  them,  touching  their  merchandize  and  maritime 
3  fta  i  rs .  2  Inji.  67  3 .  Char  tcr-pnt ties  of  afire  ight  me  n  t  le  ttle 
agreement*,  as  io  the  cargo  of  fijips,  and  bind  the  master 
to  deliver  the  goods  in  good  condition  at  the  place  of 
difcharge,  according  to  agreement ;  and  the  mailer  foroe- 
times  obliges  IjimJelf,  lliip,  tackle  and  lumiture,  forptr» 
fonxtaDce. 

The  Common  law  con  ft  rues  tharicr-partics^  as  near  as 
ma}'  be,  according  to  the  intention  of  them,  and  not  ac- 
cording to  the  literal  fen  fs  of  traders,  or  thofe  that  mer- 
chandile  by  fea  j  but  they  mull  be  regularly  pleaded.  In 
covenant  by  charter-party,  that  the  /hip  fhould  return  to 
the  river  of  Thames,  by  a  certain  time^  danga:  of  the  fta 
excepted,  and  after,  in  the  voyage,  and  within  the  time  of 
the  return,  the  (hip  was  taken  upon  the  fea  by  pirates,  fo 
th.it  the  matter  could  not  return  atihe  tin'.e  mrtuiuncu  in 
the  agreement  j  it  was  adjudged  that  this  impediment 
was  within  the  exception  of  the  charter -par ty^  which  ex- 
tends as  well  to  any  danger  upon  the  fea  by  pirates  and 
men  of  war,  as  dangers  of  the  lea  by  fliip-wrcck,  tempeft, 
Gfc  St  He  154;  a  Re/.  Ahr.  z$$. 

A  fliip  is  freighted  at  fo  much  per  month  that  (he  mail 
be  out,  covenanted  to  be  paid  after  her  arrival  at  the  pore 
of  London  -  rhe  fhip  is  call  away  coming  up  from  the 
Do:t-ns,  but  the  Jading  is  ail  prefcrved,  the  freight  (hall 
in  this  cafe  be  paid  ;  for  the  money  become:,  due  monthly 
by  the  contrail,  and  ihe  place  mentioned  is  only  to  as- 
certain where  the  money  is  to  be  paid,  and  the  (hip  is 
i at  1  tied  to  wage^  like  a  mariner  that  fervei  by  the  month, 
who  U  he  dies  in  the  voyage,  his  executors  are  to  be 
anlVvered  prorata.  Afe/Ay  dt  Jar,  Marttim.  260.  It  a  part- 
owner  of  a  fhip  refufe  to  join  with  the  other  owners 
in  letting  out  or  the  ihip,  he  fhall  tu>c  be  m  tit  led  to  his 
(hare  oi  toe  treighi;  but  by  the  touricof  ihu  Admiralty', 
the  other  owners  ought  to  give  frcurity  if  the  Ihip  perifh. 
in  the  voyage,  to  make  good  to  the  owner  Handing  out, 
his  fljaie  of  the  Ihip,    &ir  L-'Jinkins,  in  a  caic  or  this 
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nature,  certified  that  by  the  Law  Maine  and  courfe  of 
ihe  Admiralty,  the  plaintiff  was  to  have  no  (hare  of  the 
freight  ;  and  that  it  was  fo  in  all  places,  for  othcrwife 
there  would  be  no  nav  gation.  L  x  Mereat.  Sec  title* 
j-Jdrxiratty,  Freight,  Ufmrance. 

CH  XUTH  RKDDENDIS.  An  ancient  writ  which 
lay  againll  one  that  had  charters  of  feoffment  entruiled  to 
his  keeping,  and  refufed  to  deliver  them.  Rc^.Qng. 
159 

CHASE,  Fr.  cbaffe.]  In  its  general  fignification  is  a 
great  quantity  of  woody  ground  lying  open,  and  pri- 
vileged for  wild  beads  and  wild  fowl :  and  the  beafts  of 
chafe  properly  extend  to  the  buck,  doe,  fox.  martin  and 
ice  ;  ai  d  in  common  and  legal  fenle  to  all  the  beafts  of 
the  foreft.  Co.  Lit.  253. 

A  cbafe  differs  from  a  park  in  that  it  is  not  inclofcd  ; 
and  alio  in  that  a  man  may  have  a  chafe  in  another  man's 
ground,  as  well  as  in  his  own  :  being  ir.decd  the  libcr'ty 
of  keeping  beads  of  chafe  or  royal  game  therein,  pro- 
tected even  from  the  owner  of  the  Lnd,  with  a  power  of 
hunting  them  thereon.  2  C*n>m.  38. 

But  if  one  have  a  chafe  within  a  foreft,  and  he  kill  or 
hunt  any  ftag  or  red  deer,  or  other  beafts  of  the  forcll, 
he  is  fincable.  1  Joiesxs  Rtp.  278. 

A  chife  is  of  a  middle  nature  between  a  foreft  and  a 
park,  being  crmmonly  lels  than  a  foreft,  and  not  endow- 
ed with  fo  many  liberties  as  the  courts  of  attachment, 
IWiunmote,  and  juftice-feat  ;  though  of  a  larger  com- 
pels, and  ftored  with  gidter  diverlity  both  of  keepers, 
ar.d  wild  beads  or  game,  than  a  park. 

A  chafe  differs  frcm  a  fo^c/i  in  this,  becaufe  it  may  be 
in  the  hands  of  a  lubje£L  which  a  forcll  in  its  proper  and 
true  nature  cannot;  ana  from  a  in  that  it  is  not 

encloled,  and  hath  a  greater  compafs.  and  more  variety 
of  game,  and  officers  like  wife.  Crom/t.  in  his  fur  if  J. 
Jul.  148,  fays  a  forcll  cannot  be  in  the  hands  of  a  fubjetf, 
but  it  forthwith  lofcth  its  name,  and  becomes  a  chafe: 
but  fcl.  197,  he  (a>5,  a  fubjedt  may  be  lord  and  owner  of 
a  forcll,  which  though  it  feems  a  contradiction,  yet  both 
faying*  are  in  lomc  lort  true  ;  for  the  king  may  give  or 
alienate  a  foreft  to  a  lubjccl,  fo  as  whtn  it  is  oirc  in  the 
fobjeel,  it  lolcth  the  true  property  ot  a  forcll,  becaule  the 
courts  calUd  the  jultice  leal,  fwainmotc,  &t.  do  loiih- 
wnh  vanilh,  none  being  able  to  make  a  Lord  Chief  Jul- 
tice in  Eye  of  the  lorell,  but  the  King  j  yet  it  may  be 
gr.m;ed  »n  fo  large  a  manner,  as  there  may  be  attach- 
ment, fwain  mote,  andacourt  equivalent  to  a  jufticc- 
feat.  Motived/,  pari  2.  c.  3,4. 

A  foreft  and  a  (baft  ma>  have  different  officers  and  laws  : 
eveiy  foreft  is  a  (baft,  &  quiddam  amplius  ;  but  any  daft 
is  not  a  foicft.  A  ikafe  is  ad  itmmuncm  Ugemy  and  not  to 
be  juiced  b\  the  fo;ett  laws;  and  it  is  the  lame  of  parks. 
4  Inji  314.  A  man  may  have  a  free  cbaft  as  belonging  to 
hi->  manor  in  his  own  woods,  as  well  as  a  warren  and  a 
j..rK  in  his  iwn  grounds;  for  a  cbafe,  warren  and 
j..rk  ..ir  collateral  inheritances,  and  not  ifiuing  cut  ol 
the  loil  ;  and  therefore  if  a  perlon  hath  a  chaje  in  other 
men's  grounds,  and  after  purchafeth  the  grounds,  the 
chaje  rcu.ainr  t  h .  ttid,  318.  If  a  man  have  freehold  in 
a  free  cbafr,  he  may  cut  his  timber  and  wood  growing 
upon  it,  without  view  or  licence  of  any  ;  though  it  is  not 
fo  of  a  Joreft  :  but  it  he  cut  fomuch  that  there  is  not  i'ufti- 
cient  for  covert,  ar.d  to  maintain  the  game,  he  Hall  be  pu- 
nched at  the  luit  of  the  kin^j ;  and  lo  if  a  common  per- 


fon  hath  a  tbafi  in  another's  foil,  the  owner  of  the  foil 
canoot  deftroy  all  the  covert,  but  ought  to  leave  iuflicjent 
thereof,  and  alfo  browfewood,  as  hath  been  accuftomed. 
1 1  Rrp.  22.  And  it  has  beco  adjudged,  that  within  fuch 
loafr,  the  owner  of  the  foil  by  prefcription  may  have 
common  for  his  Iheep,  and  warren  for  his  conies,  but  he 
cannot  furcharge  with  more  than  1)3$  been  ufual,  nor  make 
coney- burrow->  in  other  places  than  hath  been  ufed.  Ibid. 
If  a  free  chafe  be  inclofed,  it  is  faid  to  be  a  good  csufcof 
fcizure  into  the  king's  hands. 

It  is  not  lawful  to  make  a  chafe,  park  or  warren,  with- 
out licence  from  the  king  under  the  broad  feal.  See  titles 
I' arc  ft  ^  Game,  Pari. 

CHAbOR,  An  hunting  horfe. — Deuetunt  mihi  un:.m 
chaforem,  &c.  Leg.WtlLx.cap.it.  And  in  another 
chapter  it  is  written  cam  cm. 

CHASTELLAINE,  A  noble  woman  :  quafi  ca/tJU 
domitta. 

CHASTITY.  The  Roman  law  (Ff.  48,  8,  1,)  juftifiea 
homicide  in  defence  of  the  chaftity  cither  of  one's  felf  or 
relations  ;  and  fo  alfo,  according  to  SiUm  (de  Legib. 
Hebrasor.  I.  4.  c.  3.)  flood  the  law  in  the  fr&fo  rerrnb- 
lick.  The  Engltjh  law  likewifc  juilifte*  a  woman,  killing 
one  who  atempts  torawth  her.  {Bae.  Elan.  34  :  1  Hawk. 
P.  Cy  l.)  So  the  hulband  or  father  may  juilify  killing 
a  man,  who  attempts  a  rape  upon  his  wife  or  daughter  ; 
but  not  if  he  takes  them  in  adultery  hy  tenant,  lOf  the 
one  is  forcible  and  felonious,  but  not  the  other.  I  Hal. 
P.  C.485,6. 

And  without  doubt  the  forcibly  attempting  a  crime,, 
of  a  jiill  mere  detefiable  nature,  may  be  equally  refilled  by 
the  death  of  the  unnatural  aggreffor.  For  the  one  uniform 
principle,  thai  runs  through  our  own  and  all  other  laws, 
feems  to  be  this  ;  that  where  a  crime,  in  itl'clf  capital, 
is  endeavoured  to  be  committed  by  farce,  it  is  Li.ftd  10 
repel  that  force  by  the  death  of  the  party  attempting. 
4  Comm.  181.— See  title  Murder,  Aduittry. 

CHAT  a  ELS,  or  CATALS,  catalla.)  All  goods 
moveable  and  immoveable,  except  fuch  as  are  in  nature 
of  freehold,  or  parcel  of  it.  The  Not  mam  call  moveable 
goods  only,  chattels;  but  this  word  by  the  common  law 
extends  to  all  moveable  and  immoveable  goods  :  and  the 
Civilians  denominate  not  only  what  we  call  chattels,  but 
alfo  land,  bona,  liut  no  ellate  of  inheritance  or  freehold, 
can  be  termed  in  our  law  goods  and  chattels ;  though  a 
leafc  for  years  may  pal*  as  goads. 

Chat  tils  are  either  pcfon.il  or  real:  prrcn.1l,  as  gold, 
filver,  plate,  jewels,  houiliold  lluff,  gooas  and  wares  in 
a  fhop,  corn  fown  on  the  ground,  carts,  ploughs,  coaches, 
faddles,  &e.  Cattle,  &c.  as  horlts,  oxen,  kine.  bul- 
locks, fheep,  pigs,  and  all  tame  fowl)  and  bird;,  i\vans, 
turkeys,  geclc,  poultry,  cjfr.  and  thefe  are  called  per- 
fonal  in  two  refpec"l«,  one  becauie  they  belong  immedi- 
ately to  the  perlon  of  a  man  ;  and  the  other,  fur  that 
being  any  way  injurioufly  with-hcld  from  us,  we  have 
no  means  to  recover  them  but  by  pcrfonal  adtion. 

Ckatttts-rtaJ,  faith  Cole,  (t  Lji.  n8.j  are  fuch  as 
concern  or  favour  of  the  realty  ;  as  terms  for  years  of 
land,  thenext  presentation  to..a,xiiurch.  cllates  by  a/fcs- 
tvtt- merchant,  Jiatutt-fiaple,  elegit,  or  the  like.  And. 
thefe  are  called  real  chattels,  aa  being  intertill  ifluing 
out  of,  or  attacked  to  real  cllates;  ot  which  they  Imc 
one  quality,  iiz.  immobility^  which  denominates  them 
teal',  but  want  the  other,  nix.  a  fu/Udcnt,  legal,  inde- 
terminate. 


CHATTELS, 


CHEAT. 


terminate  duration j  and  ihii  want  it  ii  that  conflltLiiics 
thesi  tbaittth,  The  utmost  period  for  winch  they  can 
tad,  ii  fixed  and  determinate,  either  for  fuch  a  fpace  of 
time  ceruin,  or  till  luch  a  particular  fum  of  money 
Ik  railed  out  of  fui.h  a  particular  income ;  fo  that  they 
«rc  not  equal  in  the  eye  of  the  law  to  the  lowcft  cibitc 
of  freehold,  a  leafe  fjr  another**  fife;  I  Comm.  3S6- 

13 ut  deeds  relating  to  a  freehold,  obligations,  t^r. 
which  are  tilings  in  action,  arc  not  reckoned  under  goods 
and  chtitftfs}  though  if  wilting* are  pawned ,  they  may 
be  thuieJi:  and  money  hmh  been  accounted  not  to  he 
goods  wehatith ;  nor  are  hawks  or  hounds,  fuch  bcing/mr 
nature.  8  Rrp,  33:  Turn  <k  Ley  103:  Kiteb.  32. 

A  collar  of  SS.  gaiter  of  gold,  buttons,  Wr.  belong- 
ing to  the  drefs  of  a.  knight  of  the  garter,  are  not  jeivels 
to  pafs  by  that  name  in  perfonal  ertate,  bat  enfign*  of 
honour,  £>jtr  59.  As  to  devifes  of  chattels  with  re- 
mainder over.  Sec  tit!c  Offviftf. 

Cbatteh  fxffmnl  flre,  immediately  upon  the  death  of 
the  icltator,  in  the  a.'luat  p<$'Jfictt  of  the  rxtevter,  as  the 
law  wtii  adjudge,  though  ihey  are  at  never  fo  great  a 
dittance  from  him  j  thauds  nat,  as  lcafes  for  years  of 
iioufes,  lands,  £>  < .  are  t*t  in  the  pvjfrjjiim  of  the  txtcutor 
till  he  m  .k«  an  mfrj,  or  hath  rttoytrti  the  fame ;  except 
in  cafe  of  a  lcafe  for  years  of*  tithe*,  where  no  entry  can 
be  made.  1  Ntlf.  Abr.  4^7. 

Leafes  for  years,  though  for  a  thoufand  years,  leafes 
at  will j  eftates  of  tenants  by  dm?*  fcrV,  are  ebattth*  and 
fhall  go  to  the  executor  ;  at}  obligations,  bills,  ftatures, 
recogni lances  and  judgments,  fhall  be  as  a  thettel  in  the 
executor?,  &c.  J&ro.  OM.  tS  f  F.  AT.  B*  120. 

But  if  one  he  fcifed  of  land  in  fee  on  which  trees  and 
grafs  grow,  the  heir  mail  have  thefe,  and  not  the  execu- 
tor ;  fur  they  are  not  eb.it!r!t  till  they  arc  cut  and  fever- 
ed, but  parcel  of  the  inheritance*  4  Rrp.  63  :  Dyar  273. 
The  game  of  a  park  with  the  park,  fim  in  the  pond,  and 
dove*  in  the  haufe  with  the  houfe,  go  ro  the  heir,  l$c. 
and  are  not  ebattobt  chough  if  pigeons,  or  deer,  are 
tame,  or  kept  alive  in  a  room ;  or  if  nth  be  in  a  trunk, 
CsV.  they  go  to  the  executors  at  tbtttitif.  AT?v  1 24  :  11  Rep. 
50:  Ktifa,  £3  — Sec  titles  ffsir,  Executor. 

An  owner  of  chatttL  is  fald  to  be  fiffeffiitai  them  ;  as 
of  freehold  the  term  is,  that  a  perfon  is  fri/eJof  the  fame. 

CI i  A  U  T>  -M  EDiLEY,  See  ti tie  f.W;>  Mtdlty. 

CHAUMPERT,  A  kind  of  tenure  mentioned  Pat. 
35  BtL  3.    To  the  hofpital  of  Bkvci,  in  the  ifle  oiCuan- 

J7j.  Bk'Hit. 

CHAUNTER,  A  finger  in  a  cathedral.  Sec  Chant*. 

Cf  1AONTKY  RENTS,  Are  rents  paid  to  the  crown 
by  the  fervants  or  purchasers  of  ch&untry -lands.  See  Stat. 
22  Car.  2.  r,  6. 

CHEATS,  Are  deceitful  practices  in  defrauding  or 
endeavouring  to  defraud  another  of  his  known  right,  by 
means  of  Tome  artful  device,  contrary  to  the  plain  rules 
of  cemmuu  hOnefryj  as  by  playing  with  falfe  dice;  or 
by  cauftng'  an  illiterate  perfon  to  execute  a  deed  to  his 
prejudice,  by  reading  it  over  to  him  in  words  different 
iroM  th:ic  in  which  it  wai  written  j  or  by  pcrfunding  a 
woman  to  execute  writings  to  another  as  her  trulkee, 
upon  an  intended  marriage,  wljich  in  truth  contained 
r)o  fuch  thing,  but  only  a  warrant  of  attorney  to  confefjt 
a  judgment  j  or  by  fupprcfling  a  will ;  and  fuch  like. 


Changing  corn  by  a  miller,  and  returning  bad  corn  I A 
the  Jtead,  is  puni  friable  by  indictment,  being  an  offence 
again  it  the  public  k.  1  Sfjf.  Ca,  217* — So  to  run  a  foot 
race  fraudulently,  and  by  a  previous  understanding  with 
the  feetning  competitor  to  win  money.  6  Mat.  42.— So  if 
an  indented  apprentice  enters  for  a  foldicr,  and  having 
received  the  bounty,  is  difchnrged  on  his  mailer's  de- 
manding him,  he  may  be  indicted,  t  Hawk.  P.  C,  <.  .  -  L 

0  3.  .But  felling  beer  fhort  61  the  juft  and  due  mea- 
Aire,  is  udc  indictable  a&  a  cheat.  1  H  it/,  301  :  S^.  1  4.0  : 

1  Btatk.  Rept  274, — Nor  felling  gum  of  one  denomina- 
tion for  that  of  another,  Sxycr>  205;.— -Nor,  fel!ing  wrought 
gold,  as  and  for  gold  of  the  true  Jiandard;  the  offender 
not  being  a  goldfmith.  Ctn.'p.  323. 

The  di [Unction  laid  down  as  proper  to  be  attended  to 
in  all  cafes  of  the  kind,  is  this. — That  in  fuch  imposi- 
tions or  deceits,  where  common  prudence  may  guard? 
perfon  j  ngninLi  their  fullering  from  them,  the  offence  is 
not  indictable  \  but  the  party  is  left  to  Jtii  civil  remedy 
for  redrefs  of  the  injury  done  him:  but  where  falfe 
weights  and  meafurcs  are  ufed,  or  falfe  tokens  produced, 
or  fuch  methods  taken  to  cheat  and  deceive,  as  people 
cannot  by  any  ordinary  care  or  prudence  be  guarded 
againfr,  there  it  is  an  offence  indictable.  Bittf*  liar. 

By  fort.  33  H.  %*<ap+\.ftft+  2,  If  any  perfon  falfely  and 
deceitfully  get  into  his  hands  or  pofleflion  any  money  or 
other  things  of  any  other  perfons  by  colour  of  zny  fa/ft 
tufa  ft,  We .  being  convicted  he  fhall  have  fuch  puniftimcut 
by  imprifonment,  fctting  upon,  the  pilltory,  or  by  any 
corporal  pain  {except  pains  of  death)  as  fhall  be  adjudg- 
ed by  the  perfons  before  whom  he  fhall  be  convict. 

Lord  obferveo  hereupon,  that  for  this  offence  the 
Offender  cannot  be  jmcd^  but  cwjioral pain  only  inflicted. 
3  Ltji.  133. — But  in  1  Haw':.  Is.  C.  ji.  $6,  h  is  faid 
that  a  perfon  has  been  fined  500/.  for  this  offence. 

In  indictments  on  this/.?/-  thefalfc  token  made  ufecf 
mult  be  fet  forth.  Srra.  uzy. — A  counterfeit  pafs  has 
been  held  fuch,  Dah-  91. — or  a  pretended  power  to  dif- 
cfiarge  foidiers.  1  Jj&cB.  202. 

By  Shit,  30GM.  z.c.  24,  Perfons  convicted  of  obtaining 
money  or  goods  byja/jtprtfrxcss,  or  of  fending  threaten- 
ing letters  in  order  to  extort  money  or  goods,  may  be 
punilhcd  by  fine  and  imprtfjnment,  or  by  pillory,  whip* 
ping,  or  tranfptu-tati<tnt — In  indictment  on  this  jlai,  it  mult 
appear  what  the  fulft  pyttnecs  were.  2  Tt>m  Rep*  581. 

As  there  are  fraud  j  which  may  be  relieved  civilly,  and 
not  pun ifhed  criminally,  (with  the  complaints  w  hereof  the 
courts  of  equity  do  generally  abound),  fo  there  are  other 
frauds,  which  in  a  I  pec  i  al  cafe  may  not  be  helped  civilly, 
and  yet  thai  i  be  puniihed  criminally.  Thus,  if  a  minor 
goes  about  the  town,  and  prrtmdtag  te&eefagff  defrauds 
many  perfons,  by  taking  credit  for  a  considerable  quan- 
tity of  goods,  and  then  infilling  on  his  nonage  ;  the  per* 
funs  injured  cannot  recover  the  value  of  their  good*, 
but  they  may  indict  and  punifhhim  for  a  common  cheat. 
Earl  100:  1  H&atL  P.  C.  t.  71,  §  6.  n. 

CHECK-ROLL,  A  r&ll or  book  containing  the  names 
of  fuch  as  are  attendants  on,  and  in  pay  to  the  king  or 
other  great  pcrfbnages,  as  their  houihold  Tenants.  St^f, 
19  Car.  2.  cap.  t.  It  is  othcrwife  called  the  tkecfuet 
and  fecms  to  take  its  etymology  from  the  BxebqtKr.  Stai. 
14  Ihn.  8.  c,  1 3< 

CHELINDRAj  A  fort  of  fhip,  Mat,  Pm  l,t  tat**  \ 

CHELSEA 


CHF.ItSJJA  HOri'ITAL*  See  title  MJictt. 

Cf  5  ELSE  A  WATER- WORKS.  See  &.,t.  7  1. 


.e  gencially  Cmnty-Pafafixc  

.  is  committed  by  any  inhabitant  of 
for*  in  another  comity,  proccfj  fhnil 
r*(  the  offence  was  done,  artd 

:i*  fly  into  the  county  of  CJttjtcrt  the 


Where  felony, 
the  PaJjtdne  6t 
he  mack  to  th*  , 
if  the  0 (Wader 


to  be  kir 


fJHiki'-RE? 
Often  fa  called, 
nominated  qua- 

(co.mt  goes  q.uii 
4?.  See  tit. 


2FPLEDGE,  See  title  Htaitbcrtugh* 
CHIEF  (TENANTS  in).  Tenants  in  holding 
immediately  tinder  the  king,  in  right  of  his  crown  and 
dignity.  Sea  titles  Caput,  Tenure, 

"CHILDR:  N,  As  todevifo  to.  See  title  Dtvife:  See 
ilfo  titles  l>tf;m%  Heir9  £j«fart/wr*  fwr,  W&HP*1 
&c. 
Voi.  L 


x  in  eneyear,  at  Bnuvatimm  a  no  JSnpfei'i 
and  j  ultimo*  of  peace*  fjfr,  in  CK-ficr  fljall  be  nominated 
by  the  Lord  Chancellor.  5";  /V.  5.  c.  ,n :  33  //.  8, 

13.  Rccognifances  of  ftacutes-imrrchant  may  be  nc- 
kntuvlcdgcd,  and  fines  levied  befo  re  t  h  e  mayor  of  ilt^tty 
tsfc  for  Jituls  lying  there,  a  £jf  3  £</,  6.  f.  31.  But  no 
wvi:  of  proie&ion  fliall  be  granted  In  the  county  palatini-. 

CHLVWGE,  tbzv*£i*mt  Item  the  Fr>  <&tf>  r<r/*r/.]  A  1 
tribute  or  Aim  of  money  formerly  paid  by  fuch  ai  held 
lands  in  vitlenage  to  their  lords  in  acknowledgment,  and 
was  a  kind  of  h:ad  or  poll  money.  Of  which  Bras  fan  t 
lib.  i.  cup,  io,  fays  thusj  Chcvagium  Jtcitttr  rttagnititr  in 
Jignum  Jvijeflanu  tkwitiii  dc  oipiicfao.  Lambard  writes 
tail  word  chiv{i%(  j  but  it  is  more  properly  cbhfag?  :  and 
ancicotly  the  Jiv.:t  whilfi  they  were  admitted  to  Ike  in 
£nglif,  :\  paid  C&ei  .j  :  •  Of  poll  money  to  the  king,  aa  ap- 
pears by  Put.  8  Ed.  t.par*  J.  It  feems  alfo  to  bs  ufed 
for  a  fum  of  money,  yearly  given  to  a  man  of  power  for 
his  protection,  as  a  chief  bead  or  leader:  but  Lord  Coh 
fays,  that  in  this  figuration,  it  h  a  great  roifprifion  for 
&  fubject.  to  take  fums  of  money,  or  other  gifts  yearly  of 
any,  in  name  of  cLivage,  becaufe  they  take  upon  them 
to  be  their  chief  heads  or  leaders,  Co*  Lit.  140.  it/. 
in  v.  Cbzvetgwm  fays  j  it  U  a  duty  paid  in  }Ved<ii  prejiU-. 

<h, :  tnurifa&drf, 

CHEVANTJA,  A  loan  or  advance  of  money  upon 
credit  j  Fr,  tbavarics.  Goods,,  ftockT  Mm.  dug*  tarn.  I, 
pa^6^g. 

CHEVF.RIL,  cbtvtiiUtis.]  A  young  cock,  or  cockling. 

Pm  ■  3 

CHEVI^ANCE,  from  the  Fr.  i&v/r,  \,  e.  Hdr  a 
chef  df  q.'daat  cb6f*t  to  come  to  the  head  or  end  of  a  bu- 
finefs.1  An  agreemenrcr  composition  madej  an  end  or 


ancient  ftat»:tca  it  is  often  mentioned,  and  fecms  cum- 
jnoaly  ufed  fur  an  itttteewfiti  b^/^tvn  or  cuttraS*  In  the 
S(at.  13  IXtz.  c,  7,  {See  title  Jfaubv/^,}  it  is  ufed  lim- 
ply, in  the  fenfe  expl aincd  by  J}ufi<fnt*  for  a;a£titg  L\u- 
triitt- 

CHEVITIjE,  and  CHF.VISC^  Head^  of  ploughed 
land?,  Mitt*  /ingl.  ft&t'       .  116. 

The  renti  of  freeholders  of  manors 
idhus  caftitaU{.~-'£\&y  are  alfo  de- 
qtueti  ttrfiiui'i  becaule  thereby  the 
ree  o;  ail  other  fervices,  z  Cewtt. 


CIKLDWIT,  Sax,}  A  Zinc  or  penalty  of  a  bond 
man  unlawfully  begotten  with  child.  ,  Cvwdhy%t  it  fig- 
ni/ieth  a  power  to  take  a  fine  of  your  bond- woman  gotten 
With  child  without  yonr  content  •  and  within  the  manor 
of  liVittU  in  Cum.  EJftx,  every  reputed  father  of  a  bafe 
cliiJJ  jijys  to  the  lord  for  a  fine  3  ;>  where  it  fecms 
toexiciul  nswell  to  free  as  bond- women  i  and  thecuClom 
is  there  called  cftifdiv.t  to  rhii  day.  See  title  RaftaritL 

CHiMIN^,  Fr*  tbemm  \  In  law  phrafe  is  a  way  ; 

wh.t.  h  is  of  two  forts  \  the  King's  highway,  and  a  priiat* 
way. 

The  Kings  Higbwaj,  [dnmiims  tygius)  is  th3t  in  whkH 
the  King's  fubjeci* and  all  others  under  hisproieciisn.hive 
free  liberty  to  pafs  *,  though  the  property  of  the  foil  where 
the  way  He*,  belongs  to  lome  private  perfon. 

A  private  «wy  is  that  in  which  one  man  or  more  have 
[iber:y  to  pafs,  rh rough  the  ground  of  another,  by  pre- 
fer! ption  or  charter  i  and  this  is  divided  hiX&tbmm  i* 
gtvfz  and  chimin  appendant* 

Chimin  :i:  gn/s  is  where  a  perfon  holds  a  way  princi- 
palfy  and  folejy  in  itfclf. 

Cbittdtt  ufptttdant  is  that  way  which  a  man  hath  as  ap- 
purtenant to  fome  other  thing  :  as  if  he  rent  n  ciofe  or 
patture,  widi  covejiant  for  ingrefs  and  egrefs  through  fome 
other  ground  in  which  otherwifc  he  might  not  pafs. 
Kitcb.  117:  C9*  Lit.  56:— See  titles  ffig&pi  Tr<f$*fs\ 
fray. 

CHI\3INAGEt  (ehtm&apttm).  Toll  due  bycufiom  for 
having  a tUviy  through  a  forcft;  and  in  ancient  records  it 
is  fojneiime*  called  fedxgium*    Crcmp.  Jitrifd.  189: 
JJL  c6  :  See  Chart.  F#(fL  tap,  14. 

chim; 

A  duty  to 
of  2  f>  fOJ 
pealed . 

Ctl I MNEY-S WEEPERS.  By  f.a^  zS  G?o.  3.  r.4S, 
churchwardens  and  overfeers  with  Ihe  confent  of  two 
jnitices  may  bind  boys  of  eight  years  old  or  upwards  ;  and 
who,  themfelves  or  their  parents  are  chargeable  to  the 
p;.Hfh,  or  who  fhall  beg;  or  with  the  confent  of  their 
parents;  to  be  apprentices  to  chimney  fweepersunul  they 

The  form  of  the  indenture  is  fotflcd  by  a  fcheduk-  An, 
nexed  to  the  ftatute. — In  that  the  matter  covenants  re* 
find  the  boy  with  decent  clot hjrtg-w*- to  perjnir.  him  to  attend 
public  worihipj  and  to  ohferve  the  itatute  in  the  feveral 
particulars  mentioned. — All  other  indentures  and  agree- 
ments are  .d: dared  void  ;  and  any  chimney  fweeper 
keeping  an  apprentice  under  eight  years  old  is  to  forfeit 
not  roose  th;m  10  L  nor  lefs  than  5/.  for  each.  £  4, 

One  juilice  is  aurlioriicd  to  fetite  all  complaints  of  ill 
ufage  by  the  fttaftirs*  or  i!l  behaviour  in  tlie  bovs.  %  f>» 

No  Chimney- fweeper  rhall  keep  more  than  fix  ap^ren- 
ti;  i5  at  oni;e  ;  ihe  mafle^s  same  and  place  of  abode  are 
to  be  inferibed  on  a  brafs  plate  in  the  front  of  a  leathern 
cap  to  be  provided  by  the  niaiUr  Jor  each  apprentice,  to- 
be  worn  by  the  boy  when  on  duty,  For  every  apprentice 
above  fix,  and  for  neglecting  to  provide  their  caps  the 
mailer  is  to  forfeit  not  exceeding  »o/.  nor  left  than  5  ,J* 

If  the  mailer  mall  mis- ufe  or  evil-treathj*  apprentice, 
or  bo  guiliy  of  the  breach  of  any  of  the  covenants  in 
his  indenture  hciitaU  forfeit]  aotjnoro  than  10/.  norlcfa 
than  s  A  Mi 


MONEY,  Otherwife  called  bcarth-mmty, 
'own  impofed  by  Stat.  14.  Car.  3.  cap.  z, 
1  heal  th  in  a  houfe.    Now  Jong  fincc  re- 


C.  H  I  M 


C  H  O 


The  A,:?o:e  contntnint:  the  foregoing  and  Other  hu- 
mant  regulations  w.-.s  obtained  by  the  exertions  of  the 
benevolent  Mr  Jt-i/is  Htitrauy,  to  whom  the  Publick 
and  the  Poor  a»e  indebted  tor  many  Ir.udable  chanties. 

CHINA  and  JAPAN  WARES,  To  what  duties  lia- 
ble, fit.  fee  fiat.  7  Ceo.  i.fi.  j.  r.21.  and  title  Navigafm- 

CHIPP,  CHEAP,  CHIPPING,  Signifies  the  place 
to  be  a  market -town,  as  Chippenham,  &C«  Blount. 

CH1PPINGAVEL,  or  doping* vtl,  toll  for  buying 

and  felling. 

CI»IKCHGFMOT,c:!TIRG~,MOT,KIRK  MOTEL,] 

On'tr>t«t  (Sax.)  forum  eccicfajheum. —  Leg  Men.  UC.  >. 
4  lull.  321  — A  Synod — It  it  ufed  /or  -  meeting  in  a 
t«:ur<:b  or  \r.1ry.  Blount. 

CHIROGRAPH,  clirtgtaphum,  or  ferittum  <l»cgra- 
plitlu.r..]  Any  public  iullrurncnt  or  gift  of  conveyance,  at- 
teftcd  by  the  ful>f  rip  ion  atid  crofics  of  witmiTcs.  was  in 
tiic  lime  of  the  Sa.^r/j  called  eh.'ro^rapbnm  ;  which  being 
1  mtwbat  changed  in  form  and  manner  by  the  t\Toiman% 
was  by  them  (tiled  charts:  in  following  times,  to  pre- 
vent frauds  and  con-iealments,  they  made  their  deeds 
mutual  covenant  in  afript  and  rrfcript,  or  in  a  part  and 
1  .mite: -pure,  and  in  the  middle,  between  the  two  copies, 
ifiey  drew  the  capital  Utters  of  the  alphabet,  and  then  tai- 
led or  cut  afundcr  in  an  indented  manner,  the  fhect  or 
Gun  of  parchment  ;  which  being  delivered  to  the  two 
}>»»  ::es  concerned,  were  proved  authentitk  by  matching 
v,  tthaod  anfwe/ing  to  one  another:  and  when  this  pru- 
I'er.t  cuftcm  had  for  fot.ie  time  prevailed,  then  the  word 
c'^n-graphutn  was  appropriated  to  fuch  bipartite  writings 
or  indentures. 

Anciently  when  they  made  a  chirograph  or  deed, 
>•  1  required  a  counter  part,  they  iogrofied  it  twice 
u  poll  one  j  ie^e  cf  parchment  conrrariwife,  leaving  a  Ipace 
.c-n,  in  which  they  wrote  :n  great  letter!  the  word 
. :  :;'Jtf  C>.I<'#3pl&;  and  then  cut  the  parchment  in 
t  >  ,  iomrtimcscven  and  fomctimcs  with  indenture,  through 
'  .  -  mid  it  of  the  word  :  this  was  afterwards  called  d:\i- 
bet  aufe  the  parchment  was  fo  divided  or  cut ;  and 
it  is  faid  the  firfl  ule  of  thefc  i^.tcgraphs  was  in  Henry  the 
Third's  time. 

CbProgrepb  was  of  old  ufed  for  a  fine  ;  the  manner  of  in- 
grafting whereof,  and  c titling  the  parchment  in  two  pieces, 
i.  fHfJ  c  bferved  in  the  C'>in  ^rapba' s  office :  but  as  to  deeds, 
thin  was  formerly  called  a  Chirograph,  which  was  fub- 
Icribfu  by  the  proper  hand-writing  of  the  vendor  or  debtor, 
and  delivered  to  the  vendee  or  creditor:  and  it  differed 
frcm  jjjpngfapbus,  which  was  in  this  manner,  -viz.  Buth 
parties,  as  weii  the  creditor  as  debtor,  wrote  their  names 
and  the  fum  of  monev  borrowed,  on  paper,  \£c.  and  the 
word  S^jfrSlSS  £3?U*>  in  capital  letters  in  the  mid- 
dle :turcuf,u  hich  letters  were  cut  in  the  middle,  and  one 
part  given  to  each  party,  that  upon  comparing  them  (if 
tny  difpute  fliould  ariie ;  they  might  put  an  end  to  the  dif- 
ference. The  chtrogi.tpbi  of  deedi  have  fotnc times  con- 
cluded thus:  in  hujus  rei  tefiimonium  huic  ferip/o,  in 
.--.»>////  chitographi  eenfertc,  viciffint  fgilla  no  fir  a  appofuimus. 
The  (hitigmtht  were  called  chart*  divifar,  fcripta  per 
chirographos  divifa,  cbart/e  per  alphabttum  di'.i/r  ;  as  the 
.tb'nograpfss  of  all  fines  are  a;  this  time.  Kcnnet's  Antiq. 
177  :  Man.  Augl.  torn.  2.  p.  94. 

CHIROGRAPHIC  Or  FINES,  chirograph:,,  fimum 
a  concerdiarum,  of  the  Greek  X<ipe>p«£'<r,  a  compound  of 
Xtlf,  manui  a  hand,  and  yxd<pm  Jcribo,  I  write  ;  A  writing 


of  a  man's  hand.]  That  Officer  in  the  Common  Pleat  who 
ingrofleth  fines,  acknowledged  in  that  court  into  a  per- 
petual record,  after  they  arc  examined  and  palled  in  the 
other  offices,  and  that  writes  and  delivers  the  indentures 
of  them  to  the  party  :  and  this  officer  makes  out  two  in- 
dentures, one  for  the  buyer,  another  for  the  fclicr  ;  and 
3lfo  makes  one  other  indented  piece,  containing  the  cfrcdt 
of  the  fine,  which  he  delivers  to  the  cuftos  brevium,  whic  h 
is  called  the  /'cc/  of  the  fine.  The  chirographer  likewife, 
or  his  deputy,  proclaims  all  the  fines  in  the  court  every 
term,  according  to  the  ftatute,  and  endorfes  the  procla- 
mations upon  the  b-ckfide  of  toe  foot  thereof ;  and  always 
keeps  the  writ  of  ccvennnt,  and  note  of  the  fine  :  the  cbi- 
rogrtpbtr  mail  ukebut  4  /.  fee  for  a  fine,  on  pain  to  for- 
feit his  office,  Srtr.  Siat..  2  H.  4.  c.  8:  23  Elix.c.  3. 
2  hji.  468. 
CHIRURGEON,  See  Surgeon. 

CHIVALRY  ,fer  vitium  mil -tare,  from  the  Fr .  ebcvnlier.  \ 
A  tenure  of  lands  by  knights  fcrvice ;  whereby  the  tc- 
nant  was  bound  to  perform  fcrvice  in  war  unto  the  king, 
or  the  m»i,\c  lord  of  whom  he  held  by  that  tenure.— 
See  title  Tenursi. 

Chivalry  was  ol  two  kinds,  either  regal,  held  only  of  the 
King,  or  common,  held  of  a  common  perfon  :  that  which 
might  be  held  only  «.f  the  King  was  called  Servitikm  or 
ferjeantiat  and  was  again  divided  into  grand  and  petit  fer- 
'  .  v/v,  the  grand ft'i'.Mty  was  where  one  held  lands  of 
tli?  King  by  fervic:*,  which  he  ought  to  do  in  his  own 
perfon,  as  to  bear  the  King's  banner  or  fpear,  to  lead 
his  hofr,  or  to  find  a  m*n  a:  arms  to  fight,  &<:.  Petit 
frrjeonty  was  when  a  man  held  lands  of  the  King  to 
yield  him  annually  fome  fmall  thing  towards  his  wars, 
as  a  fword,  dagger,  bow,  CsV. — See  title  Setjeanty. 

Of  the  Court  rf  Chwahy  its  power  and  jurifdittion,  See 
port  title  Court  of  Chivalry. 

CHOCCLATF,  See  Coffee. 

CHOP-CHURCH,  eccleftarum  permutatio.]  Is  a  word 
mentioned  in  a  flit  u  :e  of  King  Hen.  6.  by  the  fenfe  of  which, 
it  was  in  thofc  days  a  kind  of  trade,  and  by  the  judges 
declared  to  be  lawful :  but  Bivske  in  his  Abridgment  fays, 
it  was  only  perm-jj~M;  by  law  :  it  was  without  a  doubt  a 
nick-name  given  to  thole  that  uied  to  change  benefices  ; 
as  to  a  chop  and  tbzi-c  i<  a  common  exprcfiiun.  9  H<n.  6. 
cap.  6c.  Vide  Litem  miffa  omnibus  epijeopis.  &e.  eontrm 
Choppe-Cnurchcs,  anno  1391.  Spelm.  dc  Con.  vol.  2. 
p.  642. 

CHORAL.  cbyralU.\  Signifies  any  perfon  that  byrirtae 
of  any  of  the  orders  of  the  clergy,  was  in  ancient  time 
admitted  to  fit  and  ferve  God  in  the  chare ;  Dugdale  in 
his  Hillor/  cf  S:.  PaJ'$  Church  fsys  that  there  were  for- 
merly fix  Fiasrs  Cfaral  belonging  to  that  church. 

CHOREPISCOPI,  Sec  Suffragan. 

CHOSE,  Fr.  A  thing.]  Ufed  in  the  common  law  with 
divers  epithets;  as  cbofe  locals  cho/i  irax/ifory,  and  cbofe 
in  aRion.  Cbofe  local  is  fuch  a  thing  as  is  annexed  to  a 
place,  as  a  mill,  and  the  like  :  and  chofe  tranfitery  is  that 
thing  which  is  moveable,  and  may  be  taken  away,  or  car- 
rie  !  from  place  to  place  :  cfrfe  in  afiion  is  a  thing  incor- 
poreal, and  only  a  right ;  as  an  annuity,  obligation  for 
debt,  irV.  And  generally  all  caufes  of  luit  for  any  debt, 
duty,  or  wrong,  are  to  be  accounted  ebofes  in  art  ion  :  and 
it  ft  cms  1  ■'■> ;<  .n  it.ii  ■■:  may  be  alfo  called  chf  rn  fifpt  .ice, 
becaufe  it  hath  no  real  exigence  or  being,  nor  can  pro- 
perly be  laid  to  be  in  our  polfellion.  Bio.  title  Cbfe  in 
Affha  :  I  Lil.  Abr.  264. 

A  perfon 


CHOSE. 


CHURCH. 


A  perfon  difTeifes  me  of  iand,  or  takes  away  my  goods  ; 
my  right  or  ti'lc  ct  entry  into  the  lands,  or  aOion  and 
fait  for  it,  and  fo  for  the  goods,  is  a  chfc  in  anion :  fo  a 
debt  on  an  obligation,  and  power  and  right  of  allien  to 
fue  for  the  fame,  i  Erownl.  33.  And  a  condition  and 
power  of  reentry  into  land  upon  a  feoffment,  gift  or 
grant,  befoic  the  performance  of  the  condition,  is  of  the 
nature  of  a  cbofe  in  aftkn.  Co.  Lit.  114:  tj  Rep.  50: 
Dyer  244.  If  cne  have  an  advowfon.  when  the  church 
becomes  \oid,  the  prefentation  is  but  as  a  chfe  im  aition, 
and  not  grnntablc,  but  it  is  othcrwife  before  the  church 
is  void.  D\er  296.  Where  a  man  hath  a  judgment 
againlt  another  for  money,  or  a  llatute,  thefe  art-  cbofes  in 
mi-lien.  An  annuity  in  fee  to  a  man  and  his  heirs,  is 
granublc  over:  but  it  has  been  held,  that  an  annuity  is 
a  ehofc  in  afiirt,  and  not  grantable  :  5  Rep.  89  :  Firz. 
(Jranr,  45.  A  chfe  in  v8kn  cannot  be  transferred  over; 
nor  is  it  devifiible  :  nor  can  a  chofe  in  ailion  be  a  fatisfac- 
tion,  as  one  bond  cannot  be  pleaded  to  be  given  in  fatis- 
faclion  for  another:  but  in  equity  th^ts  in  aiftim  may  be 
aliignable  ;  and  the  King's  grant  of  a  tb*ft  in  mStm  is 
good.  Cro.  J  etc.  170,  371  :  Chetnc.  Rep.  169. 

Charters,  wheie  the  owner  of  the  land  hath  them 
in  poileflion,  are  grantable:  a  pombiiiry  of  an  interefl 
or  elate  in  a  term  for  years,  is  near  to  a  cbofe  in  action, 
and  therefore  may  not  be  granted  ;  but  a  polfibility, 
joined  with  an  intereil.  may  be  a  grantable  chattel.  Co. 
Lit.  265  :  4  Rep.  66  :  Af-or  Ca.  1 128.  And  this  the  law 
doth  provide,  to  avoid  multiplicity  of  fuits,  and  the  fub- 
verfion  of  j  all  ice,  which  would  follow  if  thefe  things 
were  grantable  from  one  man  to  another.  Dyer  y>i 
Plvud.  185. 

But  by  releafe  thofa  in  a&isn  may  be  releafed  and  dif- 
charged  forever  ;  but  then  it  mull  be  to  parties  and  pri- 
vies In  the  ellate,  14c.  for  no  flraogcr  may  take  advan- 
tage of  things  inaclion;  fa ve  only  in  fome  fpecial  cafes ; 
Co.  Lit.  214:  Teh.  9,  35. — See  title  /Jjfi^r.mcnt. 

CHRISM,  A  con:ec\ion  of  oil  and  balf'am  confecrated 
by  the  biihop,  and  ufed  in  die  Popijb ceremonies  of  baptifm, 
confirmation,  and  fometimcs  ordination. 

CHRISMALE,  Cbrifmal,  cbrifom,  the  face-clorh,  or 
piece  of  linen  Liu  over  the  child's  head  at  baptifm,  which 
in  ancient  times  was  a  perquifuc  due  to  the  parith  pritlt. 
Statut.  jE%id.  Epif.  Salijbur.  An.  1256. 

CHRISMAT1S  DENARII,  Cbrifom  pence,  money 
paid  to  the  diocefan,  or  his  luffragan,  by  the  patochial 
clergy,  for  the  cbrifom  confecrated  by  them  about  Eajler, 
for  the  holy  ufes  of  the  year  enfuing.  This  cultomary 
payment  being  made  in  Lent  near  Euflcr^  was  in  fome 
places  called  Quadragefmais,  and  in  others  Pafcbai  and 
Eaftn -pence,  i  he  bilhop's  exadlion  of  it  was  condemned 
by  Vcpo  Pius  XI.  for  limony  and  extortion  ;  and  there- 
upon the  cuftom  was  releafed  by  fom«  of  our  Englljh 
bilhops.— See  Cartular.  Men.  JeBernedy,  MS.  Cottcn. 

CHRJSTIAN1TATIS  CUUIA,  The  conn  chiiiiLn, 
or  ecclefiaflical  judicature,  See  Ccuit  Cbrifiiaa. 

CHRISTIANITY.  Of  the  punifhmcnt  of  offences 
agaiuft,  See  titles  Blafphimy,  Bereft,  and  alio  title  Ktl.*un. 

L  H  U  R  C  H. 
Ecclssia.— A  Temple  or  building  confecrated  to 
the  honour  of  God  and  religion,  and  anciently  dedi- 
cated to  lome  Saint,  whofe  name  it  affumcd  ;  or  it  is  an 
offcmhly  of  fcrfm  united  by  the  prfejfim  of  the  fame  Chrif 


tian  fa  ''tht  tart  together  for  reUgmtu  ivoijbip  A  Chur>-h  ta 
be  adjudged  fuch  in  law  rnuft  have  administration  of  the 
facraments  and  fepulture,  annexed  to  it.  If  the  king 
founds  a  church,  he  may  exempt  it  from  the  ordinary's 
jurifdictinn  ;  but  it  is  othenvife  in  cafe  of  a  fubjecl. 

The  maaner  cf  founding  c'mr.hfs  in  ancient  times  wv, 
af:er  the  founders  had  marie  their  applications  to  the 
bi  hop  of  the  diocefe,  and  had  his  li.  encr,  the  bifliop  or 
his  commifijoners  fct  up  a  croft,  and  let  forth  the  church- 
yard where  the  church  was  <o  be  built ;  and  (ben  the 
founders  might  proceed  in  the  building  of  the  church,  and 
when  the  church  was  fmiibcd,  the  biihop  was  to  confecr.ue 
it  ;  and  then,  and  not  before,  the  facraments  were  to  be 
adminillered  in  it.  StiUit^flett1 'j  E.defta/i.  Cafes.  But  by 
the  common  law  and  cuilom  of  this  realm,  any  perfon 
who  is  a  good  chriUian,  may  build  a  church  without  li- 
cence from  the  biihop,  fo  as  it  be  not  prejudicial  to  any 
ancient  churches  ;  though  the  law  takes  no  notice  of  it  as 
n  church %  till  confecrated  by  the  bilh'»pf  which  is  the  rea- 
fon  why  chmch  and  no  tb*trxUt  Sec.  is  to  be  tried  and  cer- 
tified by  the  biihop.  And  in  fome  cafes,  though  a  ffaweb 
has  been  confecrated,  it  muil  be  conlecrated  a^ain  ;  at  in 
cafe  any  murder,  adultery,  or  fornication  be  committed 
in  it,  whereby  it  is  defiled  ;  or  if  the  iburcb  be  dcilroyed 
by  fire,  ifc 

The  ancient  ceremonies  in  confecrating  the  ground  on 
which  the  cbmxb  was  intended  to  be  built,  and  of  t  ie 
church  itfelf  after  it  was  built,  were  thus :  when  the  ma- 
terials  were  provided  for  building,  the  bi'.ltop  came  in  his 
robes  to  the  place,  i*c.  and  h  mng  prayed,  he  then  per- 
fumed the  ground  with  incenfe,  and  t!ie  people  fur.g  a 
colled  in  praife  of  that  faint  to  whom  the  church  was  de- 
dicated ;  then  the  comer  ftone  was  brought  to  the  bi. hop, 
which  he  cro  Ho  J,  and  laid  for  the  foundation  :  and  a 
great  fead  was  made  on  that  day,  or  on  the  faint's  day 
to  which  it  was  dedicated  ;  but  the  form  of  confecration 
was  left  to  the  difcrction  of  the  biihop,  as  it  is  at  this  day. 

A  Cbttrcb  io  general  conftth  of  three  principal  pans, 
that  is,  the  belfrcy  or  Heeplc,  the  body  of  the  cimnbytith 
the  iflcs,  and  the  chancel  :  and  not  only  the  freehold  of 
the  whole  cb.och,  but  of  the  church yurd,  are  in  the  par- 
fon  or  redor  ;  and  the  parfon  may  have  an  adlion  of  trcf- 
pafs  againll  any  one  that  (hall  commit  any  trclpaA  in  the 
church  or  1  bun h  yard ;  as  in  the  breaking  of  feats  annexed 
to  the  church,  or  the  windows,  taking  away  the  leads,  or 
any  of  the  materials  of  the  church,  cutting  the  trees  in  the 
ehurth-yardt  &c.  But  church  xotardeas  may  by  cuilom  have 
a  fee  lor  burying  in  the  church  ;  the  church-yard  is  a 
common  place  of  burial  for  all  the  panlhioners. 
274  :  Kcb.  504,  523. — out  fee  Cro.Jac  367  :  Cii/f.  453  : 
and  poll  CburiLricarJ  n;,  III.  2. 

And  it  kems  that  actions  for  faking  away  the  feats 
mull  be  brought  in  the  name  of  tne  chuiv.ii  warden:,  the 
parilhioners  being  at  the  expence  01  them.  kmym.  246: 
1  a  C«.  105:  3  Con:  D'£.  ih\c  Ef^Itfe  VF.  3.) 

Jf  a  man  trcCl  a  pew  in  a  chuub,  or  hang  up  a  bell, 
CsV.  therein,  they  thereby  become  chwih  j^ods,  though 
not  cxprefoly  given  to  the  tkurib. ;  anu  he  «nay  not  after* 
wards  remove  them.  Shaw.  P.  L-  79.  The  parfon  only 
is  to  give  Iktxct  to  bury  in  the  ebmr%-b\  ha:  for  defacing 
a  monument  in  a  church,  See.  the  builder  or  lu'ir  of 
the  dcceuled  may  have  an  action.  Cro.  fa:.  367.  And 
a  man  maybe  indicled  for  digging  up  the  graves  of 
perfom  buried,  and  taking  awav  iheir  burial  drcJfcs,  ^'V. 

U  g  z  The 
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The  property  whereof  remains  in  the  part/  who  was  the 
owner  when  ufed,  and  it  is  faid  an  offender  was  found 
guilty  of  felony  in  this  cafe,  but  had  his  clergy.  CV 

Though  the  parfon  hath  the  freehold  of  the  church 
and  churchyard^  he  hath  not  the  fee-Ample,  which  is  al- 
ways in  abeyance  ;  but  in  fome  rcfpecls  the  parfon  hath 
a  fee- (ample  qualified,  fir/,  644,  6^5.  The  chancel  of 
the  church  is  to  be  repaired  by  the  patfop»  unfef.  there 
be  a  cuftotn  to  the  contrary  ;  and  for  thefe  repairs,  the 
parfon  may  cut  down  trc>i  in  the  c&nchy -wJ,  but  not 
other  wife.  See  Stat*  35  Ed.  i*Jr.  2,  Nc  Rctlw  fraJtcrvaU 
£#r«  The  churchwardens  are  to  fee  trut  the  body  of 
the  church  and  Jlccple  are  in  repair  ;  but  not  any  ilk, 
which  any  perfon  claims  by  prefcription,  to  hire 
or  hU  houfe :  concerning  which  repairs  the  Canons  re- 
quire every  perfon  who  hath  authority  to  hold  ecckfnftt- 
cal  vifitation  to  view  tltcir  chttrchrs  within  their  jurifdic- 
tion?  once  in  three  years,  either  in  perfon,  or  cnufe  it  to 
be  done  ;  and  they  are  10  certify  the  defect  to  the  or- 
dinary, and  '.he  names  of  tlmfe  who  ought  to  repair  them; 
and  thefe  repairs  mull  be  done  by  the  church 
dens,  at  the  charge  of  the  parifhioners.  Can,  86  !  r  Mid. 

236.  See  poll  title  Chureh-ivetnltw,  IIL  2. 

By  the  Common  law,  parifhioncrs  of  every  parifli  are 
bound  to  repair  the  church :  but  by  the  canon  law,  the 
parfon  is  obliged  to  do  it;  and  fo  it  is  in  foreign  cotin* 
trie**  1  Salt*  164*  In  Lwdo*  the  parilhioncrs  repair  both 
the  church  and  the  chancel    The  Spiritual  Court  may  ! 
compel  the  parilnioners  to  repair  the  church*  and  ex- 
communicate every  one  of  them  ufJ  it  be  repaired  \  but  | 
thefe  that  are  'Aiding  to  contribute  /hall  be  abfolved  till  I 
the  greater  part  agree  to  a  tax,  when  the  excommunica- 
tion is  to  be  taken  oft";  but  the  Spiritual  Court  cannot  1 
afl'efs  them  towards  it.  1  AfW.  194;  1  Vent.  367,  For 
though  this  Court  hath  power  to  oblige  the  parifhioncrs  to 
repair  by  ecelefialtical  cenfares  ;  yet  they  cannot  appoint 
in  vvh.it  fum,  or  fet  a  rate,  for  that  xnuft  be  fettled  by 
the  church -wardens,  \£c.  2  Med.  B. 

If  a  church  be  down,  and  the  parith  is  increafed,  the 
greater  pare  of  the  parifh  may  raife  a  rax  for  the  ne-ceflary 
inlarging  it,  as  well  as  the  repairing  thereof,        1  Mid. 

237.  But  in  fome  of  our  books  it  is  fatd,  that  if  a  church 
falls  down,  the  parifhioners  are  not  obliged  co  rebuild  it ; 
though  they  ougii;  to  keep  itin  due  repair-  t  t*cwr*  3  5  .— 
On  re- building  of  churches,  it  is  now  ufual  to  apply  lor,  I 
and  obtain  &ritftt  on  the  petition  of  the  parifhioners,  I 
to  collect  the  clnri'.able  contributions  of  welt  difpofed 
ehxi  linns,  to  ifiift  them  in  the  expence.  See  pott  title 
Churtb'iuarrffWt  HI.  z. 

For  church  ornaments,  utenfits,  £fc.  the  charge  \t  upon 
the  fcrftotai  ejlatct  of  the  pcmjbi&isTi ;  and  for  trm  rcafon 
perfons  mnft  be  charged  for  thefe,  where  they  live  :  but 
though  generally  lands  ought  nut  to  be  taxed  for  orna- 
ments, yet  by  fpecinl  cu!tom,  both  lands  and  houfej  may 
be  liable  to  it.  2  lujL  4^9:  Grip.  EUx.  843  :  HtfUp  1 3  Z.- 
Jt  has  been  refolved  that  no  man  (hall  be  charged  for  his 
land  to  contribute  to  i%Q  church  reckonings  if  he  doth 
no?  reside  in  the  fameparUh.  Mw  554- 

"By  Stat.  37  Jil  tf.f.  chtuchii  not  above  fix  pounds 
a  y*ar»  in  the  King's  books,  by  aiTenr  of  the  ordinary, 
patron  and  incumbent,  may  be  u  hi  ted  -.  and  by  Stur, 
1  -,  Car.  z.  c.  $t  in  cities  and  corporations,  &ff*  churches 
may  be  united  by  the  bifliop,  patrons,  and  chief  ina- 


girtrates,  unlefs  the  income  exceeds  100/.  ptr  am.  and 
then  the  parifliioncrs  are  to  content,        See  tit.  Union. 

for  com  pleating  of  Si.  Paul's  Churchy  and  repairing 
IFtfimnfitr  Abbey  t  a  duty  of  zs.  per  chaldron  on  coals 
wcis  granted  j  and  the  ihwch-yard  is  to  be  inctofed,  and 
no  perfons  build  thereon,  except  for  the  ufeof  the  church. 
1  A  n./f.  z.  C.  12, 

Fifty  new  churches  arc  to  be  built  in  or  near  Zond™  and 
for  the  building  whereof  a  like  duty  is 
?.  upon  coali,  and  commiinoners  appointed  to 

purchafe  lands,  aicertan  bounds,  \4c.  The  rectors  of 
1  churches  were  10  be  appointed  by  the  crown,  and 
the  firft  church-warLictj;  and  vcrtrymen,  (Jr.  to  be  elected, 
by  the  commiilioncr-  S:a:.  g  Ann.  cap.  22.  and  fee  Stat, 
io.Vw  r.  1 1.  A  duty  is  alfo  granted  on  coals  imported 
into  Louduts,  to  be  appropriated  for  maintaining  of  mi- 
nivers for  the  fifty  new  churches,  Stat.  1  Geo.  1.  tap,  2  3, 

No  man  mail  cover  his  head  in  the  church  in  time  of'  di- 
vine fcrvice,  except  he  have  fome  infirmity,  and  then 
with  a  cap ;  and  all  pcrfons  are  to  kneel  and  Hand,  feV. 
asdiredtcd  by  the  Common  Prayer  during  lervice.  Cm*  18. 

No  ill  language  is  to  be  ufeo\  ornoife  made  in  churches 
or  churchyards ;  and  perfons  ftriking,  or  laving  violent 
hands  on  others  there,  ate  to  be  excommunicated  ;  and 
linking  with  a  weapon,  or  drawing  a  weapnn  with  intent 
to  llrikc,  fhatl  lofe  one  of  their  ears :  and  a  man  may 
not  lawfully  return  blows  in  his  own  defence  in  thefe 
cafes.  Ssat.  5  £7  6  Ed.  6.  cap.  4:  1  ILwk,  P.C.  c.  63. 
$24^; 

No  fairs  or  markets  lha!l  be  kept  in  chareh-yardi.  Stat* 
13  £.  t.y?.  2.  c,  6. 

Any  perfon  may  be  indicted  fcr  Tndecent  or  irreverent 
behaviour  in  the  chrtrch  ;  and  thofc  thft  offend  againft  ihe 
acts  of  uniformity^  are  punilhable  either  by  indictment 
upon  the  ftaiutc,  or  by  the  Ordinary,  tjfe.  See  further 
title*  Osnrtbjssardmtx  Pm/ans*  And  as  to  offences  in  not 
coining  to  church,  £ee  litiet  0:Jf-uttrs^  RcI-oUm. 

CHURCHGEMOT.  Vide  Chirehgcnot" 

CHURCH-WARDENS. 

Anciently  fry  led  Chsnh-Rteopi  nr  EctUB^e  Gfardia&i,] 
Officers  inftituted  to  protect  the  edifice  of  the  church ;  to 
fuperintend  the  ceremonies  of  public  ttorlhip;  to  pro- 
mote the  obfervaracc  of  religious  duties  ;  to  form  and 
execute  parochial  regulations  ;  and  to  become,  asoccafion 
ni  ay  require,  the  kgaircprtftatai'tx'ts  of  the  hody  bftht  pari/h* 

i'he  office  was  originally  confined  to  fuch  matters 
only  as  concerned  the  Chutcb}  confidered  tnnnr tally  Sis 
an  edifice,  building,  or  place  of  public  worfhip  ;  and 
the  duty  of  fupp retting  profs nenefs  and  immorality  ui a> 
inlruflcd  to  two  perfons  annually  chofen  by  the  parifhion- 
ers,  as  afliftants  to  the  church-wardens,  who,  from  their 
power  of  hqcdrhi?  into  offences,  detrimental  to  the  in- 
tercfls  of  religion,  and  of  prtfuit'wg  the  offenders  to  the 
next  provincial  council,  or  eplfcspal  Jynt?dt  were  called 
<fttc/?+rr.!r>t  or  fyiuah^ncn^  which  laft  appellation  has  been 
converted  into  the  name  of  fidei~mcti+  Bur  great  part  of 
the  duty  of  thefe  trflti  fyr^dnh-i ,  or  ancillary  officers,  is 
now  devolved  upon  1  he  church- widens  ;  the  fpherc  of 
whofc  duty  has,  fince  the  rtiabHlbment  of  the  Ovcr- 
fetrs  0/  the  poor^  been  con  fide  rably  enlarged  ;  and  is  alfb 
diverted  into  various  channels  Ly  many  modern  acts  of 
parliament*  See  Paroch.  AMfsq.  649,  tor  a  more  particular 
account  of  the  origin  and  progrcJs  ol  thvfc  Sides-men* 

Unde-r 
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Under  this  head  it  will  be  proper  to  confider, 

I.  I,  Of  the  FMflrtx  of  Cbw  chrwartletiit  z.  Of  Ex* 
empthni fnam  hting  ekfttd. 

II,  Of  their  InttrtJ!  its  the  Ihiugs  Ithngixg  to  the  Gbtprftt. 

III,  i.  Of  their  terser  %  and  Z.  Duty. 
IV*  Of  their  Account t. 

I.  They  are  generally  chofen  by  the  joint  confent  of 
the  parilhioners  and  miniftcr;  but  by  enffcm,  {on  which 
the  right  of  choofwg  thefc  officers  entirely  depends, 
z  Ati.  65O  :  2  $t>'a,  1246,)  the  minilter  m..y  choofe  one, 
and  the  parifiiioners  another  ;  or  the  parifhioncrs  alone 
may  elect  both*  1  P/xt.  z6y.  Bar  where  t  !t.c  cultom  of  a 
parilh  does  hoc  take  place,  the  ekclion  IhaLl  be  accord- 
ing 10  the  directions  of  the  canons  of  the  church  :  C&n* 
89,  90:  which  direct  rhnc  ail  church -war; [ens  or  quest- 
men in  every  phrjfh,  mall  be,  chofen  by  the  joint  ton  font 
of  the  minister  and  the  pariihioncis,  if  it  may  be  ;  but  if 
they  cannot  agree  upon  fuch  a  choice,  then  the  roiniller 
(hall  choofe  one,  and  the  parifhioncrs  smother:  and  with- 
out fuch  a  joint  or  feveral  choice,  none  thai  I  take  upon 
them  to  be  church-wardens.  Gjbf.  CW.  241,  x  :  1  Str*. 
145. 

If  the  Par  Ton  or  Vicar,  who  has,  by  cullom,  a  right 
to  chufe<w<r  church -warden,  be  under  fen  fence  o(de6rli.*~ 
tic-,  the  right  of  chooling  beth  refults  to  the  parilhioners. 
Ctittb.  ti8. 

The  parfon  cannot  intermeddle  in  the  choice  of  that 
churchwarden  which  it  is  the  right  of  the  parilhioners  by 
cuflom  to  elcd.  z  Stra.  1045. — Under  the  word  Parfon 
a  Curate  is  included,  2  Stra.  1246. 

In  molt  of  the  pari  fret  in  L™donr  the  pari  111  ioners 
choofe  both  church- wardens  by  curtain;  but  in  ail  pa- 
rithes  erected  under  St.g  An.c  2-,  the  canon  thall  t^ke 
place  ;  (unlets  the  aft,  in  virtue  ofwuichany  church  was 
creeled,  (hall  have  fpeciaiiy  provided  thai  the  pa rithio tiers 
ftiall  choofe  both;)  inafmuch  as  no  euftcm  can  be  pleaded 
in  fuch  new  parishes.  Gibf.  zi  5  :  C*.  Lit.  \  I  3  :  1  Rb.  Abr. 
339  ■  53s :  f.Cm^jj. 

In  ihc  election  or  enurch-wardens  by  the  parilhioners, 
the  majority  of  thofe  who  meet  at  J  be  Vtjhy,  upon  a 
written  notice  given  for  that  purpofc,  fliaH  bind  [he  red 
Of  the  pari fh.  Last 

By  cu  Horn  alfo,  the  choice  of  church  wardens  maybe 
in  ft  JcUcl  I'cfiry,  or  a  particular  number  of  the  pa- 
rilhioners, and  not  in  the  bfsdy  of  the  parilhioners  at  large. 
Hard.       :  I  Mid.  1 8 1  ♦  See  this  Diet,  title  Fifty. 

In  fbme  cafes  the  lord  of  the  manor  prcferibetli  for  the 
appointment  of  church-wardens :  and  this  mall  not  be 
tried  In  the  Ecdeiiaftkal  Court,  although  it  be  a  pre- 
fer tptton  of  what  appcriains  to  a  fpi ritual  thing.  God. 
153:  2  Injt.  653. 

The  validity  of  the  cuilom  of  choofmg  church-wardens 
is  to  be  decided,  like  all  oihcr  cutiom&  ol  the  realm, 
by  the  courts  of  t*mman  /a<w»  and  not  by  the  ffintuai 
Court,  £><?.  Car.  552:6  MuL  89  :  2  id.  Raym.  1008  :  3 
Salk.  88:  1^.^.371.-^0  ulJu  the  lenity  of  tip 
votes  given  on  the  election  is  to  be  dew  tinned  by  the 
Common  1  aw,  <%rr.  1 4 sc.— b  a s  ltd  Court  m ay 

become  the  means  of  trying  the  validity  or  the  election  by 
a  return  of  'not  eJetted*— 4  not  duly  dcr&ed,  or  any  other 
return  that  anfwer*  the  writ,  and  afrorda  an  o;  p(jrtunky 
of  trying  the  right  in  an  action  iur  a  folic  return,  j  La. 

3 


I  Raj/n.  13S  :  Sna.  610:  2  L\L  Raym.  1379,  t^Oj  :  2  W£ 
433  ■  5<MW- 32S:  C««/.4tj« 

I  rhe  pariftiioners  are  alfo  foie  judges  of  what  defer! p- 
tion  of  perfons  they  think  proper  to  choofe  as  church- 
wardens; the  Spiritual  Court  therefore  cannot  in  any 
cafe  confroul  or  examine  into  the  propriety  of  the  election. 

J  1  Sn!h.  166:  See  alfo  the  authorities  immediately  pre- 
ceding,— And  the  parilhioners  may,  for  mtltie'iriviour,  re- 
move them,  1 3  Co.  70:  dm.  Dig.  3.  tir.  EfyJ'fc  (F,  I*)—* 
An  indiclment  alfo  lies  again  ft  them  for  corruption  and 
extortion  in  their  office.  1  Sit/.  307. 

The  court  of  King's  Bench  will  not  grant  a  mandamus 
to  the  church- ward  ens,  to  call  a  veliry  to  cleft  their  fuc- 
celfors.  Sua.  686.  Sed  rid.  Stria.  52, — Nor  will  the  Court 
grant  a  tttarra*/*  to  try  the  validity  of  an  election  to 
the  office,  4  Term  R(p>  3 Hi. 

Tuty  are  ftvrora  into  their  offices  by  the  Archdeacon  or 
Ordinary  of  the  diocefe,  and  if  he  rchi(ey  a  mandamus 
fh^ll  iiTuc  to  compel  hini,  Ofl.  Car.  55!  :  5  Com  Dig,  tit. 
Maadamta  (A.)  and  the  authorities  there  cited,  and  with- 
out /a.  1  Sulk.  330.  But  the  oath  mud  be  general, 1  to  exe- 
cute their  duty  truly  and  faithfully ' — Hard.  and  under 
Am: j,  4  JiiA  1.^5:  i  Jac.  I,  t\  9  ;  £3*  21  Ja(.  1  *  f. 71  to 
execute  the  laws  againli    unlcennefs.  See  ftjl  HI,  z. 

Jf  a  church-warden  properly  appointed,  refufe  to  t.iSce 
the  oath,  he  maybe  excommunicated.  Gib/.Cpd.^ll 
I  Med.  194.  and  he  mult  not  execute  theomce  till  he  is 
fw.orn.  Gity  143:  Shaxo,  P.L.  70. 

a.  All  prert  of  the  re3,lm(  by  rcafon  of  their  dignity, 
are  cxtmpted  from  the  oilice.  Gihjf.  z  55.  So  are  all  tUrgy- 
men*  by  rcafon  of  their  order.  6  Mad.  L40  :  2  Str<$.  1 107: 
1  LiL  Rttr.n,  265. — Mewier*  <>J  ParLa^teuthy  reafonof  their 
privilege.  Gihj\Ctd.  215. — Pt<ifii/Ltg B(jnijters—~!ktid  fuch 
only,  as  it  feems. — At:traiei,  Gmr.  ZX'>.  lit.  Attorney  {ft*  16) 
Cierh  in  Cou*t.  t  Ro.  h'^-p.  ^68,  Put  fee  Mar.  30 ^ — Pby- 
JleiittUi  Surgeons ,  AfotbecayUff  Aldermen*  Qiffctsters*  Dijfhni- 
iftg  T*i.&>r/,  Prtftiuwt  *f  Fele»s,  },fd'uia~mn. — See  tit. 
Cwjl  at, krlLz. 

No  perfon  living  out  cf  tbe  f4ri$«  although  he  occu- 
pies lands  within  the  parifh,  may  be  chofen  church- 
warden; bettufe  he  canryt  t^Ue  j.  dtk  of  abJcnces  from 
church,  nor  disorder*  in  it,  for  the  due  pre  fen  ting  of 
them,  Gilf,  11 5. 

II.  Church-  War  dew  are  a  corporation  by  cuftom,  to  fu* 
and  he  fued  for  the  goods  of  the  churLii  ;  and  thty  niay 
purchafe  gam's,  but  not  kndj,  except  it  be  in  £<uidpnt  by 
cuilom,  Jen*;  439  :  do.  Cur.  532,55  a:  4  f  lit.  525./;:  1 
Ld.Rayut.  337  :  C&.  Idt.  3. 

In  the  city  of  Ltmdw,  by  fpeda!  cuflom,  the  eb. 
'xardeus,  with  the  mint  Her,  make  a  co»po  ration  for  ia*Js 
as  well  as  g&ds  f  and  may  as  fueh,  hold,  purthafc  and 
take  latuh  far  the  nfe  of  the  church,  ivr.  And  theieis 
aifo  a  cuilom  in  famh*,  that  the  miniiirr  is  there  ex- 
culed  from  repairing  ihc  chancel  of  the  church,  2  Cra. 
325:  Qo.L/t.y:  1  AW.  Abr  330.  Churchwardens  may 
have  appeal  of  robbery  forllealing  the  goons  ol  <Ke  church, 
t  bhti  Jfa,  393;  Gt*,  Pin.  179, — And  tlwy  may  alio  pur-  ' 


rhe  church,  z  P.  ff^ms.  12>.  And  thuy  m*iy  ditpoi?  of 
Ute  goods  of  the  church,  ivitb  ibe  tonfe^t  0/  thtpmijbltners* 
1  R».  Ab.  39 }  :  1  /^ff/,  ^9  :  Cte  J&e,  234  :  4  Fin.  526. 

But 


CHURCH  - WARDENS  III. 


Bur  the  tburchioardrns  (exept  in  Lo>'d»n)  have  no  right  j 

to,  or  intetHt  in  the  freehold  and  inheritance  of  the  ' 

church,  which  alone  belongs  to  the  parfon  or  incumbent,  j 

Comp.  /«;  ,.<?://.  581:  I  E<u\  Ab.  372:1  f'ent.  127:4  Vin.  I 

5-7-  ;:  | 

They  may  bring  an  appeal  of  robbery  for  goods  of  the  . 
cliurch    feionioully  ftolcn — Y.  i>.  vol.  it.  p.  27. — and 
r        nt  for  land  leafed  to  them  for  years.  Rjtnningtm'i 
f  -  iinrnts  59  :  3  Com.  Dig.  E/'gff  (F.  3  ) 

If  they  w  ide  the  goods  of  the  church,  the  new  chvrth. 
t.  .«  '>.! i  may  h  ue  action*  agjnll  them,  or  c*ll  them  to 
account ;  thaugh  the  parilhioriers  cannot  have  an  action  1 
agajnft  them  for  waiting  the  church  goods,  for  they  mull 
make  new  churdwirdm-- .  who  mull  profecute  the  for- 
mer, SsV.  1  Da>.v.  Atfi  788  :  2  Cro.  14;  :  Bio.  Arcount  li 

They  have  a  certain  f pedal  property  in  the  organ,  bells, 
parifnbooks,  bible,  chalice,  furplice,  tic.  belonging  to 
the  church  ;  of  which  they  have  the  <ufl»dy  on  behalf  of 
the  parifiS,  whofe  property  they  really  3rc ;  for  the  tak- 
ing away,  or  for  any  damage  done  any  of  thefe,  the 
churchwardens  may  bring  an  action  at  law,  and  there- 
fore the  parfon  cannot  fue  for  them  in  the  Spiritual 
Court.  1  Eac.Abr.  372  :  t  £0.  Rep.  255. — See  Cro.  Eliz. 
179  :  1  Vent.  89:  7  M  d,  t  1 6 

But  they  have  not,  virtute  officii,  the  cuftody  of  the 
title  deeds  of  the  advowfon,  though  they  ate  kept  in  a 
chert,  in  the  church.  4  Term  Rep.  35 1 . 

III.  t.  Church-wardens  have  power  and  authority 
throughout  the  parifh,  though  it  extends  into  different 
hundreds  and  counties;  being,  though  temporal  officers, 
employed  in  ecclefiaflical  affairs,  and  mull  therefore  fol- 
low the  ecclefiaflical  civifion  of  the  kingdom.  Shew. 
P.L.%6. 

They  have,  with  the  confent  of  the  minilter,  the  placing 
the  parifhioners  in  the  feats  of  the  body  of  the  church, 
appointing  gallery-keepers,  CsV.  rcferving  to  the  Ordinary 
a  power  to  correct  the  fame:  and  in  L^don,  the  1  but  ch- 
it •  ;.!rni  have  this  authority  in  themfeives. 

Particular  perfons  may  prefcribe  to  have  a  feat,  as  be- 
longing to  them  by  reafon  of  their  eflates,  as  being  an 
ancient  mefiuage,  &c.  and  the  feats  having  been  con- 
ftantly  repaired  by  them :  alfo  one  may  prefcribe  to  any 
ijh  in  the  church,  \oft,  and  to  bury  there,  always  repair 
the  fame.  3  lmji.  202:  Cro.  Jac.  366.  If  the  Ordinary  dil 
places  a  perion  claiming  a  feat  in  a  church  by  prescrip- 
tion, a  prohibition  fltall  be  granted,  12  Rip.  106. 
The  parfon  impropriate  has  a  right  to  the  chief  leat  in 
the  chancel  ;  but  by  prefcription  another  parilhioncr  may 
have  it.  Noy's  Ref>. 

Eefides  their  ordinary  power,  the  church -war dim  have 
the  care  of  the  benefice  during  its  vacancy :  and  as  foon 
as  there  is  any  avoidance,  they  are  to  apply  to  the  Chan- 
cellor of  the  diocefe  for  a  fcquetlration  ;  which  being 
granted,  they  are  to  manage  ail  the  profits  and  cxpences 
of  the  benefice  for  him  that  fuccceds,  plough  and  fow  his 
glebes,  gather  in  tithes,  thralh  out  and  fell  corn,  repair 
houfes,  &c.  and  they  mult  fee  that  the  church  be  duly 
ferved  by  a  curate  approved  by  the  bifhop,  whom  they 
are  to  pay  out  of  the  profits  of  the  benefice.  2  Infl.  4^9 : 
Sbatv.  P.  L  99  :  Stat.  13      14  Car.  2.  c.  I  2. 

The  chunk  "Ma  J<ns  have  not  originally  power  to  mike 
any  rate  themleives,  exclusive  of  the  panlhioners,  their  j 
duty  being  only  to  fummon  the  uainliioncrs,  to  a  irjin. 


who  are  to  meet  for  that  purpofe  ;  and,  when  they  are 
aficmbled,  a  rate  made  by  the  majority  present  fhal'bind 
the  whole  parifh,  although  the  church -<war  dent  voted 
againrt  ir.  Comp.  T*:umb.  389  :  I  Vent.  367  :  I  Lac.  Ab}. 
373:  3  7Vr>v 59*. 

But  if  the  church,  wardens  give  the  parifhioner.'  due 
notice,  thai  they  intend  to  meet  for  the  purpofe  of  mak- 
ing a  rate  to  repair  the  church,  and  the  parifliioners  re- 
fute to  come,  or  being  aircmblcd,  tefufc  to  make  any  rate, 
they  may  make  one  without  their  concurrence  ;  for  they 
are  liable  to  be  puniflied  in  the  ecclcfiailical  courts  for 
not  repairing  the  church,  De/je  172  :  1  Vent.  367:  i  hUd. 
79,  194,  237  : — Sec  further  on  this  fubjeel,  title  Vrjlry. 

A  taxation  by  a  pound-rare  is  the  moll  equitable  way, 
which  if  refilled  to  be  paid,  mould  be  proceeded  for  in 
the  Ecdefiaftical  Court ;  and  Quakers  are  fubject  to  fuch 
church  r.ue,  recoverable  as  their  tithes,  Wood's  In/:,  b.  1 . 
e.  7  :  Gibf  219:  Degge\f\. 

2.  Their  Duty  is  extenhve  and  various  j  the  heads  of  it 
are  therefore  here  ranged  alphabetically. 

4fft  'trices. — See  this  Diet.  lit.  Apprentices,  Chimncy- 

Suffers. 

Bajlards. — The  church-wardens,  are  bound  to  provide 
for  fuch  for  whofc  fultenance  the  parifh  have  made  no 
proviiion;  and  this  without  an  order  of  jullices.  Hays 
v.  Bryant.  Tiin.  29 Geo.  3.  in  CP. 

Beif'y. — Church-wardens  ought  to  keep  the  keys  of, 
and  take  care  the  bells  are  not  rung  without  proper 
caufe.  Can.  88. 

Briefs.— Church- wardens  are  by  Stat.  4  An.  e.  14,  to 
collect  the  charity  money  upon  briefs ;  which  are  letters- 
patent  ifTuing  out  of  Chancery,  to  re  build  churches,  re- 
Itore  lofs  by  fire,  tjfc  which  are  to  be  read  in  churches ; 
and  the  fums  collected,  to  be  indorfed  on  the  briefs 
in  words  at  length,  and  figned  by  thcminilter  and  cburch- 
ivardens  ;  after  which  they  fhall  be  delivered,  with  the 
money  collected  to  the  perfuns  undertaking  them,  in  a 
ccitr.in  time,  under  the  penalty  of  20/.  A  rcgutcr  is  to 
be  kept  cf  all  money  colle6ed,  &c.  Alfo  the  under- 
takers in  two  months  after  the  receipts  of  the  money,  and 
notice  to  lufferers,  are  to  account  before  a  Milter  in 
Chancery,  appointed  by  the  Lord  Chancellor. 

Burial. — 'The  confent  of  the  church-wardens  mult  be 
had  for  burying  a  perfon  in  a  different  parifh  from  thac 
in  which  he  dies.— It  is  their  duty  not  to  furter  fuicides, 
or  excommunicated  perfons  to  be  buried  in  the  church 
or  church  yard,  without  licence  from  the  bilhop. — By 
brat.  :o  Car.  2.  .  3,  they  are  to  apply  to  the  magiftrv.tcs 
to  con\ict  offenders  for  not  burying  in  woollen — See  alio 
M  RcgiA<r. 

Buttei  and  Clxefc. — The  penalties  under  Stat.  1 3  fif  14 
Car.  2.  c.  26,  for  reforming  abules  in,  are  payable  to  the 
church-wardens  of  theparith  where  the  often cc  committed. 
Chimney- Sweepers.  See  that  title  i?i  this  Di£f. 
Church  -—Church  w  arder  s  or  qucll-mcn  are  to  take 
tare  it  be  well  aired,  the  windows  glazed,  the  floors 
well  paved,  &c.  If  church-wardens  erect  cr  sdd  a  new 
gallery,  (Sc.  they  muil  have  the  confent  of  the  pa- 
rifhioners,  and  a  licence  of  the  Ordinary,  but  not  for 
occafionJ  repairs.  2  lnfi  489:  1  Mod.  ^73.  Sec  ante  III.  1. 
They  muil  .ilfo  take  care  to  have  in  the  church  a  large 
bible,  a  book  of  common  prayer,  a  book  of  homilies,  a 
font  of  llonc,  a  decent  communion  table  ;  with  bread  and 
wine  for  the  ccjamunion,  a  uble-clo:h,  carpet,  and  flagon, 

pute, 


plate,  and  bowl  of  filt  er,  gold  or  pewter.  Can.zax  V.  B. 
8  H.  i.p,  4,:  Z?<^  1 1 8 :  A*,  151. — Church- 

ward tn  3  alfo  arc  tf>  fign  certificates  oT  pe; if tTi*  taktng  ^he 
facramcnt,  to  qualify  for  offices.  They  are  to  fee  that  the 
ten  commandments  are  fet  up  at  theEaft  end  of  the  church, 
and  other  chofen  (ententes  upon  die  walls,  with  a  rcading- 
de&and  a  pulpit,  and  a  elicit  for  alms,  all  at  the  charge  of 
the  parifh*  It  ii  a!fothe  duty  of  church- wardens  to  pre  vent 
any  irreverence  or  indecency  from  being  committed  in  the 
church  ;  and  therefore  they  may  pall  off  a  performs  hat  in 
the  church,  or  even  turn  turn  out  if  he  attempts  to  difturb 
the  congregation.  The  church  being  tinder  the  care  of 
the  church-wardem,  they  may  refufe  to  open  it  at  the  in- 
fiance  of  any  pcrfon,  except  the  parfem,  or  any  one  acting 
under  him.  1  Sand.  13  :  J  Lev.  tcp  :  1  Sid,  301 :  t  Sali. 
37  :  12  MfiJ.  433  :  Cat.  85  — They  are  not  ro  fufler  any 
Granger  to  preach.  unlefs  he  appears  qualified,  by  pro- 
ducmg  a  licence— and  fuch  preacher  is  to  rrgirter  his 
name,  and  the  day  when  he  preached,  in  a  book-  Can. 
50-  52,  The  pu:pic  is  excluiively  the  right  of  the  par. 
fon  of  the  parifh,  and  the  church- xvard  en  *  arc  punifhable 
if  they  fhut  the  doer  sgsinll  him  ;  and  his  content  is 
nccelTary  to  a  Umngcr's  preaching,  3  Salt.  87  :  \z  Med. 
433.  See  further  this  Dictionary  title  Church. 

Churchyards. — By  the  canons  of  the  church  it  Is  or- 
dained that  the  church  wardens,  or  queff-men,  fhall  take 
care  that  the  church-yards  be  well  and  fufikicntly  repair- 
ed, found,  and  maintained  with  walls,  rails,  or  pales,  as 
have  been  in  each  place  accuftcmcd,  at  their  charges,  unto 
whom  the  fame,  by  law,  appertain? th  ;  they  are  alfo  to 
fee  that  the  church  be  well  kept  and  repaired  s  and  by  a 
Con  dilution  of  Arzhbijh^pW'mzhelfna^  this  charge  is  to  be 
at  the  exftrncec-f  the  parifhioners-  t  hp.  4S9.  (Put  one 
who  has  land  adjoining  to  the  church -yard  may  by  cuf- 
tom  be  bound  to  keep  the  fences  in  repair, ) — Churth- 
wardenf  fhall  fuffer  no  plays,  fcafts,  banquets,  fnppers, 
church-ales,  drinking*,  temporal  courts  or  leets,  lay- 
juries,  mutters,  or  any  profane  ufage  to  be  kept  in  the 
church  or  church  yard,— -Nor  mall  they  fuffer  any  idle 
perfens  to  abide  either  in  the  church-yard  or  the  church- 
perch  during  the  time  of  divine  fervicc  or  preachings 
but  iha.II  caufc  them  to  come  in  or  to  depart  —So  alfo, 
by  the  common  law,  church-wardens  may  jufiify  the  re- 
moval of  tumultuous  perfens  from  the  church- yard 
to  prevent  them  from  dilturbing  the  congregation 
whilft  the  minil^er  is  performing  the  rites  of  burial* 
1  Mod.  i63  ;  and  by  the  canon  law  may  prevent  an 
exctHWitunkattti  paji/t  from  even  entering  into  the  church- 
yard at  any  time  or  on  any  pretence* 

Coirticmictei.—Chtttcb-'v.-arden;  are  to  levy  the  penalties 
by  warrant  of  a  jutlie*,  under  Stat,  22  Car.  a.  f,  J. 
Corn .^Sce  Stat.  22  Car.  z. 
County  Raft^Src  Stat.  12  c.  29. 

Ifrunkttmrfi* — Church -tsar dtn<  are  to  receive  the  penal- 
ties under  Stot.  +  Gw.  1  .  c  5:21  Gro.  z.  r.  7.  and  1  J&t.  1, 
*\  9.  See  this  Diet  title  GtitihtHe. 
F aft -days* — See  Stat.  5  2w*.  f  -  5* 
Fire. — See  this  Diet-  title  Fire. 

Gave*—  Church  -wardens  are  to  receive  the  penalties 
under  Stat.  I  Jac.  1  *  r.  zy. 

Grfr»^'/f^fl^?M/,---Chur<:h'Vvardensare  to  %n  cer- 
tificates of  out-pen doner*  under  Stttf.  3  Gcv.  3.  r.  16. 

Hawkers  and  Pedlars; — Cbutrb-wdtitt  are  to  appre- 
hend ;  and  receive  the  penalties  under  $tat.  9  &  10  rV.  3. 
c.  27  :  and  o.  Geo.  2.  r.  23. 


Militia. — See  the  Wtifia-AR  26  GVa.  3.  c.  107. 

2i*n'i.-:nfw>t:v:t. — Church  wardens  to  levy  the  penalty 
of  1 1  d.  on  perions  not  coming  to  church  each  Sunday  t 
under  Stat*  1         c.  2. 

Par/on  1 — Church  wardens  ate  to  obferve  whether 
he  reads  the  thirty-nine  articles  twice  a  year,  and  the 
canons  once  in  the  year,  preaches  every  Sunday  good 
doctrine,  reads  the  Common  Prayer,  celebrates  the  fa- 
craments,  preaches  in  his  gown,  vifit>  the  fick,  catcchifet 
children,  marries  according  to  law, 

Par'tjhhners ;  Church-ivardens  to  fee  if  they  come  to 
church,  and  duly  attend  the  worfhip  of  God  ;  ifbaptifm 
be  neglected  j  women  not  churched  j  pcrfons  marrying 
in  prohibited  degrees,  or  without  banns  or  licence  ; 
alms-houies  or  fchoots  abafed  ;  legacies  given  to  pious 
ufea  ;  c^r*  Can.  117  :  Crt*  Car,  291 :  I  Vent.  1 14. 

/W,— .Church- wardens  are  to  aft  in  conjunction  witfi 
the  frunfetr}  j  every  church -warden  being  an  over  fee  r, 
but  not  i  imtra. — See  this  Diet,  title  O^Jecr,  Poor* 

Prefenfmtnts. — Church -wardens  by  their  wth,  are  to 
ptefent,  or  certify  to  the  bifhop  or  bis  officers  bM 
things  prcfen cable  by  the  (trfrfafiUa!  h~nt  which  relate  to 
the  church*  to  tha  minifttr.  and  to  me  parij&iimcri.  The 
articles  which  are  delivered  to  church-warden s  for  innr 
guidance  in  this  refpcclt,  are,  for  the  moil  part,,  founded  on 
the  eotk  vfcanvtv,  and  on  ruirich  of  the  common  prayer. 
They  are  aJfb  bound  by  the  \Joc.  1-  c  5.  to  prcfen  c 
tippling  or  drunkenndV,  ;md  by  3  yn\  1 .  c.  4.  recu- 
fant*.  They  need  not  take  a  frcih  oath  upon  each  pre- 
fentment  they  make,  nor  are  they  obliged  to  make  pre* 
fentments  oftener  than  once  a  year ;  but  ib.-y  may  do  ic 
as  often  as  they  pleafe,  except  there  is  a  cuftcm  in  the 
parifh  to  the  contrary  ;  and,  upon  default  or  negleft  in 
the  church  warden;,  the  minificr  may  present  ;  hut  fuih. 
prefentment  ought  to  be  upon  oa^h.  fan.  \  ij:  C<  ~  . 
285,  291 1  1  Vim*  36,  1 14.  and  fee  1  Vc/it.  izj  :  t  Sawnd. 
13:  1  ,^.463. 

Ratat, — See  ante  111.  J* 

Rtcitfanti*— See  Pte/mtmtnfu  Naa^eonforji/iflj, 

Megi/la  s. —Church-wardens  fhall  provide  a  box  where- 
in to  keep  iftt parijk  regiftcv3  with  three  lock*  and  three 
key^  j  two  of  the  keys  to  be  kept  by  them,  and  one 
by  the  mini  tier:  and  every  Swtdvy  they  CSall  ite  that 
the  minister  enter  therein  all  thechriiienings,  weddings^ 
and  burials  that  have  happened  the  week  before ;  an  J  at 
the  bottom  of  every  pa  r^s;,  they  {hall.  wi<h  the  minifter, 
fubferibe  their  nAmrs:  and  rhey  mall,  within  a  month 
after  tlie  twenty-fifsii  da|  ot  U.irch,  yCErly,  tmnfmic  to 
thebijbtsp  a  copy  thereof  fc'i  the  year  before,  fubferibed  as 
above.  By  Star,  23  G/v.  3.  c.  67,  upon  the  entry  of  any 
burial,  marriage,  birth,  (*r  chriflening  in  fAf  trailer  of 
any  parish ,  prccinft,  or  place,  aftamp  duty  cf  3  a,  (lialt 
be  paid  j  and  therefore  the  church-wardens  and  over- 
fee™,  or  one  of  them;  are  directed  to  provide  a  "book 
for  this  purpofe,  with  proper  ltamps  fW  each  entry, 
and  to  pay  for  the  fame,  and  for  the  li^mps  contained 
therein,  out  of  the  rates  under  their  management;  and  to 
receive  back  the  monies  which  ihall  b*  fo  paid  from  the 
perfons  authorised  to  demand  ami  receive  the  fuiJ  duiics. 

Sunday. — Church -wardens  to  levy  penalties  for  pro- 
faning i  under  Sists.  t  Car.  1.  c,  1.  and  29  Car,  2.  c,  7, 

IV,  At  the  end  of 'the  year  the  C:jurcsj-ivard'ni  arc  to 
yield  juft  accounts  to  the  mintftcr  ano  pariuSioners,  ;md 
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icUvfr  ivhat  remains  in  th.ir  lundt  to  the  pari  ih  inner*, 
or  to  new  cba  vb  iwJ'.i: :  in  cafs  tiiry  refute,  they  may 
be  prefented  at  the  next  Vifit&ttOtt,  or  ihe  new-  olficrrs 
may  by  prccefs  call  them  10  account  before  the  Ordinary* 
or  fuc  them  by  Writ  of  account  at  Cuminon  law,  SLrzt* 
P.  L.  -6  :  l  z  5W  9:  t  /;,v,  ^r.  375  :  Jjj*.  A<wM?t. 
But  in  laying  out  their  money,  they  arc  punilhalde  for 
fraud  only,  not  in-iiUrction.  G«S/C 196  J  1  Bw  aj  Jt*jh 
349;  P.      76.     If  their  ictcipts  fall  than  of 

their  dtfburfcments,  [be  fuccerding  cburJf-wiultn  may 
pay  them  the  balance^  ana  pl-ite  it  to  their  account. 
1  Rd.  Ah\  tit  :  Cttrt.  89.  izg,  And  the  Court  of 

Chanctiy  on  application  will  nuke  30  order  for  rhe  pur- 
pose, z  Ef.  Jt.  2031  Pre.  Cb.  43,  but  fee  4  /  w.  (Bvo) 
520. 

By  the  Sfeft  3^4  IT,  M.  tap,  it,  In  all  anions  to 
be  brought  in  the  courts  of  Wtfmktflp  >  or  it  the  Kfiifcs, 
fur  money  mis  fpem  by  charci-wart/eiii,  the  evidence  nf 
the  pariihtoners  oilier  than  fuch  as  receive  aim*,  ih-iJl  be 
taken  and  admitted. 

Cbwxb  'Cardan  are  comprehended  within  the  purview 
of  the  Si.it:.  7  "Jus.  I.  ecp.  c,  and  at  J  tit.  1 .  r^  12, 
its  to  pleading  the  general  ifitie  to  sit  ion  5  bought 
agiinfl:  them,  and  is  to  double  cofl*  when  they  have 
judgment. 

But  io  an  a£lion  on  the  cafe  againrt  n  rWri-^m&W  for 
a  fJi'e  and  malicious  \  reftntmcnt,  though  there  be  jodgr 
raent  for  him,  yet  he  fhall  not  have  double  colts ;  for  the 
fiat  me  does  not  extend  to  fpirittml  a  Hairs.  Cirtf,  Car.  285, 
467  :  1  Si\l.  463  :  1  hsT4  86 ;  z  Ha^k.  />.  C  61  :  #«n$* 

The  Spiritual  Court  can  only  order  the  tbrirtb-4usrdttit* 
accounts  to  be  audited,  but  cannot  make  a  rate  to  re- 
imbue fc  the  mt  becaufc  they  are  not  obliged  to  Jay  out 
money  before  they  receive  it.  Hm-Ao.  3  H  l :  a  Stra.  974; 

('re.  Cur'.  28  J,  2^6. 

But  a  cudotn  that  the  church  wardens  lhall,  before 
the  end  of  their  year,  give  notice  to  the  parifhionerj;  to 
audit  their  accounts,  and  that  a  general  rate  fball  bo 
made,  for  the  purpofe  of  re-  im burling  them  all  money 
advanced,  is  good-  %-Jteir\  32, 

If  there  be  a  fcleft  committee  or  veftry  elcclcd  by  cuf- 
tom,  and  the  church-wardens  exhibit  their  account!  to 
fuch  committee,  who  allow  the  fame,  this  lliali  dif- 
charge"  them  from  being  proceeded  agbinlt  in  the  Spiri- 
tual Courts  a  Luf^i.  1027.  So  of  allow  ance  at  a  veUry 
in  general.  BttxL  247,  289  ;  I  Pint,  367  ;  j  Sid.  281  : 
Rapn.  4 1 S  :  2  Bant,  A'.  E.  421  :  AnJ\.  j  1.  And  if  the 
Spiritual  Court  take  any  itcp  whatever  nfier  the  accounts 
delivered  \-\-  it  ^  ^.1  c:a  f.i  o\  juiiidiclion  for  which 
a  prohibition  wUI  be  granted,  even  after  fentence.  3 

Julticej  of  pc?ce  have  00  jurifdiction  over  c:mi!to~ 
wardens  with-refpeel  to  rheir  accounts  ai  Lii^rLh-wardens, 
1  K>b.  5741  4  Fi».  (8vo  )  532. 

CHURCHESSET,  or  chttrthfit*  ctrhftat.]  A  Saxtn 
word  ufed  in  Damtf/py,  which  is  interpreted  qttejt  ft-mm 
t(Aeft(?%  corn  paid  to  the  church,  Fleta  fays,  it  iignifies 
a  certain  meafure  of  wheat,  which  in  times  paft  every  man 
on  St.  Mit/tiVs  day  gave  to  huly  church,  as  wtll  in  the 
time*  of  the  Brit  ox  i  aa  of  the  Engtijh ;  yet  many  great  per- 
fonstifter  coming  of  the  Remans,  gave  that  contribution 
according  to  the  ancient  law  of  M**J*it  in  the  name  of 
fiji  ft  *u  -j  as  ia  the  writ  of  King  Canuiui  it  nt  to  the  Pope 
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i;  pVtlcuUrly  contained,  in  which  they  call  \itlht' 

S  hfi  ^Hji.Tttfn^p.  it 6. 

L  1 J  U  EtCH-SCOTj  Cuflomary  oblations  paid  to  the 
parills  piiclt;  from  which  dutica  the  religious  fome- 
limts  purchafed  an  exempi ion  for  thcmfeltres  and  the ir 

tenant;. 

C  J I V  it  LE,  ci  wht  cart.  Wa»  in  the^iijww  times  a  tenant 
at  will,  of  free  condition,  who  held  fame  land  of  the 
Ittwrt,  on  condition  of  icnts  and  fervices  t  which  cw/« 
W  irt  of  two  forts  j  one  that  hired  the  lordS  tcnementary 
elldte,  like  our  farmers ;  the  other  that  tilled  and  manured 
the  JtJiiiffrrr,  (yielding  wnrlc  and  nor  rent,)  and  were 
thereupon  eddied  his  faikma  or  pktigbttttn.  Sfthn. 

CI NQU£  PORTS,  Thofe  HavenMhat 

lie  towarui  Froitct,  and  therefore  have  brcn  thought  by 
our  kings  to  be  fuch  as  ought  to  be  vigilantly  guarded 
and  prefcrved  agnintl  hvaJion:  in  which  refp^ct  they 
iiiive  an  efpeciai  governor,  called  Lord  Wttrdt*  tf  tic 
da/jut:  /V'/i,  r;n;!  divrrs  privileges  granit-d  them,  ;:s  a 
peculiar  jurifdidiion  ;  their  warden  having  not  only  the 
au:hot  iiy  of  an  admiral  amongft  them,  but  fending  out 
writs  in  his  own  name,  fc^e.  4  Ittft.  Z2Z, 

Cttm&Jat  lays,  that  Kent  is  accounted  the  key  of  Bn- 
gfo>tJ  i  and  that  ftf}Uhm%  called  ffie  Cerrfutrat,  was  th^ 
Jirft  that  made  a  conilubJe  of  Dover  Ca/lle,  and  warden  of 
the  cinfic  f**'iit  which  he-did  to  bring  that  country  under 
a  fit  icier  Jubiuirfton  to  hi^  government  i  but  King  jejfa 
was  the  aril  who  granted  the  privileges  to  thof'e  ports, 
tbc>  Ju!:<  ::j.>y:  however,  k  was  upon  condition 
that  they  mould  provide  a  ccii^in  number  of  mipi  at  tlttir 
own  charge  for  lony  days^  a*  often  at  the  king  (hould 
have  occasion  iur  (hem  in  the  wars,  he  being  then  under 
a  ncceflity  of  having  a  navy  lor  paffing  into  IfetWuiAt  to 
recover  iha:  dok^dom  widen  he  had  lolL  And  this  fer- 
vicc  the  Ban nt  cf  tfv  Liuqut  Pitts  acknowledged  and  per- 
formed, upon  the  king's  fummons,  attended  with  their 
fV.ip;  (he  time  limited  at  their  proper  colls,  and  itayingas 
long  after  as  the  Icing  pleafed  at  his  own  charge.  Setttaet* 

Roman  Pom  sa  K<nt.   6ee  this  Diet.  rit.  Na'jy. 

The  Cinque Portip  as  we  now  account  them,  are,  Dwtr» 
SiWifrj'tbt  R&wHfyt  ffriHcU}jta3  and  Rye ;  and  to  ihefe  wo 
mjy  add  //pr-^and  Hnjltn^i^  which  are  reckoned  as  part 
or  members  of  the  Cinf/tt  P«rh :  though  by  the  rirtl  infli- 
tution  it  ii  laid  that  fflimhiWt&  atid  jfcjftf  ivere  added  as 
mcmbeis,  an<i  that  the  others  were  the  Cits  fit  Pevti :  there 
aie  alfo  fc  vera  I  other  towns  adjoining  that  bare  the  pri* 
vi leges  of  the  ports.  Thefe  Cixnut  Pant  have  certain, 
fraochifes  to  hold  pleas,  &rr.  end  the  king's  writs  do  not 
run  there  \  but  on  a  judgment  in  suy  «if  the  king's 
courts,  if  ihe  ticfend^ui  huth  no  goods,  iSt*  except  io 
the  ports,  the  plaintui  may  ^ce  the  records  certified  ioto 
Ciinanryt  and  Irom  thence  tent  by  mittimus  to  the  Lord 
Warden  to  make  execution.  4       223  :  3  Lev.  3, 

The  conllableof  Dmti  caiUe  13  Lord  Warden  of  tho 
CJnrftir  Parts*  And  there  are  feveral  courts  within  tho 
Chtqite  Peris  1  one  before  the  cor.  liable,  others  witliin  the 
pvrit  themfelves,  before  the  mayors  and  jurats  $  another! 
which  is  called  mtia  qvrnqx?  pcrtuum  ftyud  Sbipway  j 
there  isiikewifea  court  ol  C  attmy,  in  the  Cicqvt  P$my  to 
decide  matters  0/ equity  ;  but  no  oii^in.d  writ:-  inb-a 
thence.  1  Danv.  Ahr,  793.  the  jurifdifUon  of  the  dr. pa 
Pwis  is  general,  extending  10  perfonal,  real,  and  mixM 
actions  r  and  if  any  erroneous  judgment  is  given  in 
the  C'mqut  Ports  before  any  of  the  mayors  and  jurats, 

arer 
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error  lies  according  to  the  cuflom,  by  bill  in  na:irc  of 
error,  before  the  Lord  Warden  of  the  Cittgrte  Am,  in  his 
court  of  Sfapway.  And  in  thefe  cafes  the  mayor  and  ju- 
rats may  be  fined,  and  die  mayor  removed,  &c,  4  Inft. 
334;  Craffly».  JurifiL  13  8. —and  error  lies  from  the  court 
cf  Sfefwiiy  to  the  court  of     /?<  7/»>.  71:  1  356, 

It  haA  been  ohfervH  that  the  Cirque  Ports  are  na  fjuta 
rrgttHa,  like  counties  palm  me,  but  ire  parcel  of  the  county 
of  Kent  :  fo  thai  if  a  writ  be  brought  againft  cue  for 
land  withjn  the  Cinque  Forts,  and  he  appears  p]i  ci  J  e  to 
it.  and  judgment  15  given  agnifiA  him  in  the  Comma 

i  !taiy  Mm  judgment  {hull  bind  htm  ;  for  the  land  is  not 
exempted  out  of  the  county,  and  the  tenant  may  waive 
the  benefit  of  his  privilege..  iVce^Pi  InJ?  5  19. 

The  Cinque  Parts  cannot  award  proctfs  of  outlawry, 
Crc,  Etix.  910.  And  2  an&minuj  lies  to  the  C/wfvc  rV/j. 

911  f  If  a  man  is  lmpnfoned  at  Dover  by  the  Lord 
Warden,  an  Jbahcat  evrptti  may  be  ifiued  ;  for  the  pri- 
vilege that  t tic  king's  writ  lie*  not  there  is  intended  be- 
tween pw  tj  and  party,  and  there  can  be  no  fuch  privilege 
again  11  the  iing ;  and  an  baieat  to >p sj  is  a  prtrtga.ti'Vit wit, 
by  which  the  king  demands  an  account  of  the  /&9r{f  of 
thc/wA/Vtf.  Cre.Jac*  543  ;  1  Ne/f.Jbr.  447. 

Certiorari  lies  to  the  /Vf/,  to  remove  indict- 

ments; and  the  jwifdi&ion  that  ireu,  d!ww*  regis  xvn  amii. 

ii  only  in  tivil  <aujes  between  part/  and  party,  z  /Zj&vt. 
i\C.  e.iy.  §24. 

CTRCA,  A  watch  ;  from  which  eircuittr. 

Cl&CADA,  A  tribute  anciently  paid  to  the  lifhop  or 
archdeacon  for  vifiting  the  churches.    Du  Frtfitc* 

CI RC GEMOT,  Vide  Chittbgemat. 

CfRCUlTY  OF  ACTION,  tiradtus  a<?/W^]  A 
icngc-r  cturJ't:  of  proceeding  to  itcovtr  a  thing  lucd  for 
than  is  needful  s  aa  if  a  peiion  grant  sj,  rent-clui^c  nf  j  o 
per  ffjpmm  out  of  his  man^r  of  J?,  and  after,  the  grantee 
ditfeifeth  the  grantor  of  the  fame  manor,  who  brings  an 
jtflife  and  recover*  the  land,  nnd  20/.  damage*,  WJlfich 
being  paid,  the  grantee  brings  his  ac~tion  for  10  A  of  his 
rent  due  during  the  time  of  tite  cilfeifin.  which  he  mull 
have  had  if  no  diff-ifin  had  been  :  thi*  is  called  ttttuUj  </ 
efliitt  becaufe  a>  the  grantor  was  to  receive  20  /,  damages, 
and  pay  10A  rent,  he  might  have  received  but  10  A  only 
for  damages,  and  the  grantee  might  have  kept  the  other 
10  in  his  hands  by  w*y  of  retainer  for  h i>  rent,  and  lo 
faved  his  action,  which  appears  to  be  needlels.  Tarns 
tie  Ley.    Sec  title  jfclizjt. 

CJftl'UiTS,  Certain  divifinns  of  the  kingdom  ap- 
pointed for  the  Judges  to  go  twice  a  year,  for  aiiiniuiiiermg 
pf  juiikf.  in  the  teveral  counties.  Thefe  circui  on: 
made  in  the  rcfpei:ive  vacations,  after  Hilary  and  Tiiuity 
terms   Sc<;  titles  Jfjjift,  Niji  Print. 

The  feveral  counties  of  EngLtnd  are  divided  ihto  fix 
circuits,  viz,  1.  Miolanp;  containing  the  counties  of 
Ntothctniptott,  Rutfaad)  Lined* ,  Nottingham,  Derby  y  fafoejbv, 
Jfwwei — 2,  Norfolk;  But  As,  Bcdfs>dT  Huntintdtml 
Cetmbtidyt*  NorfaiJr,  Snjfoik — 3.  Home;  Href*  A  Bffex, 
Kent,  Sttjex,  Surrey—-^.  Ox  toko;  fieri:,  Oxford,  tiers- 
firjy  &t/o/>,  Gkueejler,  Mcnmcstht  Stefnrd,  Wiretjiee.— 
j.  West  tit  n  :  Southampton*  IVihs,  Dwftt,  LmrKttily  P&tm 
&WfJer. — d,  Nokthep-Kj  Terk,  Durban  Noriirum&vrfanJ, 
CMtotnrlchd,  Wejtnm  lemd,  LttMfiJkrte. 

CIRCUMSf/ECl  E  AG  ATI 5,  Is  the  title  of  a  rtalutc 
made  em»  1^  Eti.  1.  Jtat.  4,  relating  to  prMitmh  t7t  - 
fcribing  certain  cafes  to  the  judges,  wherein  the  King  s 
prohibition  liea  not  -  2  hjl,  \  '^.  See  title  Prohibition* 

Vol.  L 
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CIRCUMSTANTIAL  EVIDENCE,  See  tide 
EviJfnee. 

CIRCUMSTANTIBUS,  By-f!ander!;  a  word  of  art 
Ggnifying  tlie  fop  ply  ingot  m:il;ing  up  fhc  number  ofjarwti 
if  any  impanelled  appear  not,  or  appearing  are  challenged 
by  either  party,  by  adding  to  them  fb  m^nx  t*l  thofe  tnae 
are  ptefenr,  oe^onAin^by  {t/ttcs  ek thvtnpjuintibti,)  that  are 
qualified  as  will  fcrvc  the  turn  See  Sr.ir  3J>V.  Si.  ettp.  6, 
and  &t«i.$+  Etiz.e.  25,  for  Wahs.  See  alfo  title  Jury, 

CITA  TION,  a>*tio.]  A  fummons  to  appear,  applied 
pariii  ularly  to  prticefs  in  the  fpiritual  co on.  The  ecclefi- 
nilicj]  courts  proceed  according  ro  the  courie  of  the  civil 
and  canon  laivs,  by  citathn*  Vi'elt  Ac*  A  perfon  \>  not 
generally  to  be  cited  to  appear  out  of  the  diocefe,  or  pe- 
culiar jurifdicrion  where  he  Jives ;  unl?fs  it  be  by  tits 
archbifhop,  in  default  of  the  Ordinary  j  where  the  Ordi* 
nary  is  party  to  the  fuit,  in  cafes  of  appeal,  Gfr.  and  by  law 
a  defendant  may  be  fued  where  he  lives,  though  it  is  for 
fi!';tr.Lc"ting  trttsus  in  another  diocefe,  1  AV^.449. 

Hy  the  Stat.  23  Hen*  8.  «*/>.o,  Every  archbilhof  may  cite 
any  perfon  dwelling  in  any  bifhop'j  diocefe  within  his 
province  for  herefy,  <&c.  if  the  bi?hop  or  cim.t  \ 
nJry  conftnts  [  or  if  the  bifliop  or  Oi-dinary,  or  judge, 
do  n ot  do  his  duty  in  punilhing  the  offence*  T.Vhere  per- 
fon'. arc  cited  uutof  their  diocefe,  and  live  out  of  the  jum"- 
didion  of  the  bilhop,  a  prohibition  or  cmfubatkn  may 
be  granted  :  but  where  perfons  live  in  the  dtoccfc,  if 
when  they  are  cited  they  do  not  appear,  they  are  to  h: 
excommunicaird,  l$e.  The  above  ilatu:e  was  made  ro 
maintain  the  juried iftion  of  inferior  diocefe s ;  and  if  ai . / 
perfon  is  cited  out  of  (he  diocefe,  where  the  civil 
or  canon  law  doth  not  al[ww  it,  the  p^ny  grieved  fhail 
have  double  damages.  If'cnr  defame  another  witilin  the 
petulinrof  the  archbishop,  he  may  be  punished  there; 

I  ngh  he  dweil  in  any  remote  place  out  of  the  arch- 
biihopS  peculiar,  CWi,  190,-— See  title  Cmrt$  Eciltji- 
afifciiL 

CI  j  V,fi '-i  itas.']  According  to  Cowrl  is  a  town  corporate, 
which  hath  a  bilhop  and  cathedral  church,  which  is  called 
eiviinjtpppiJumt  and  #rfa  ;  ei vitas ,  in  regard  it  is  governed 
byjuilice  and  order  ol  magillracy  j  opfiAutn,  for  that  it 
contains  a  great  number  of  inhabitants;  and  w^becaufe  it 
is  in  due  Form  begirt  tbout  with  walls.  But  Crump/tut*  in 
his  Jui'ifdiiilions,  Where  he  reckons  up  the  cities,  leaveth- 
out  Ety,  although  tt  hath  a  biihop  and  cathedral  church  : 
and  puts  in  ff/re/fmi*j?*rl  though  it  hath  not  at  prefer.;  a 
bi&op;  and  Sir  E^htorel  Gel*  ma  Ices  Cambridge  a  city; 
yet  mere  is  no  mention  that  it  waii  ever  an  epifcopal  fee. 
Indeed  it  appears  by  the  Stat.  35  //.  8.  tap,  io,  that  there 
was  a  bithopof  IVtfimitijlsy ;  fee  tit.  Bij}&pi\  fince  which  in 
Stftt?  17  Etizi.  iop,  5,  tt  \i  termed  a  uty  or  borough: 
and  notwithstanding  what  Cake  obferves  of  CamiiiJgr, 
in  the  £r«'<  II  H*  7.  c+  4,  Cambridge  h  called  only  a 
town. 

Kingdoms  have  been  faid  to  contain  as  many  cities  aa 
they  have  fees  of  archbiihopt  and  bifhops:  but  accord- 
ing ro  fihunt%  City  h  a  word  which  hath  obtained  fincetho 
Cbnoueli ;  for  in  the  time  of  the  8&#&i  there  were  r.Q 
Crffai  but  all  gveat  town*  were  called  burghs*  and  even* 
Lcnaoti  was  then  Hiled  Landcn-Bwrg;  as  the  capital  of 

I  Smtmd  is  now  called  Etiinhrgb.  Add  long  after  the 
conc{ueft  the  word  city  is  ufed  promifcuoufty  with  the  word 
bmybj  as  in  the  charter  of  Leicejiv  it  is  called  both  ttfltilm 

j  and  bargtii  i  which  fhe^'S  that  thofe  writers  were  miftaken, 
that  tell  us  every  city  was  or  is  a  biihop's  fee.  And  chV 
H  h  the 
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the  word  t$tjt  fignilie*  with  us  fueh  a  town  corporate  as 
hath  ufuu!!y  a  biihnp  and  cathedral  church;  yet  it  is  not 

always  fb. 

A  City,  fays  Bkrlflm?t  is  a  town  incorporated,  which 
is  or  hath  breo  the  Tec  of  a  bifbop ;  and  though  the 
bifht  prirk  be  diflulved,  as  at  H**&Mbifiirt  yet  IUU  it 
ji:nine:h  a  tity,  [  Cv/.'.-.v 

It  appears,  howrvrr.  that  Wrjlutiajie*  retained  the  name 
of  city,  not  becauie  it  had  been  a  bi  (hop's.  fcet  but  becaufe 
it  was  eaprefsiy  created  fuch,  in  the  letters-patent  by 
King  II  \  J II.  crccUng  it  into  a  bifhoprick — See  Jim-art* i 
H  fvrtri  jfptlx.  There  was  a  fimilar  clauie  in  f.ivourof  (he 
ether  five  new  aeated  cities  Ottptt  Ptivkrwrb,  Oxfad* 
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f'.a  litre  Vinerian  profeflor  (fee  his  Use* 
jroldced  a  dccifive  authority  that  elites 


ween  the  two  archbifliops,  it  was 
fees  Ihould  be  ti-aiisk-ned  frum 


i r  \a\  coincidence  of  the  fame  number  of 
I  cities  would  naturally  produce  the  fuppbfuion 
that  they  were  con netted  together  as  a  necriTary  canfe 
anddcft;  it  is  certainly  a  strong  con  firm  &r  ion  of  the 
above  authority  that  the  fame  diiLincliun  in  not  paid  to 
biibops*  fres  in  Inland* 

Mr.  Bargr/vpe  in  hi*  notes  to  t  htfi*  t  io.  proves  that 
although  Mjlminji*  is  n  city  and  lias  fco.i  citizens  to  pnr- 
Jkment  from  the  time  of  EJ.  V  I.  it  wv<<  zyaj  r  r  r  .  y  .?;.  ,/; 
and  this  is  a  linking  inilance  in  contraditUon  of  the 
learned  opinion  £  there  referred  to,  :  ix*  CttAt  the  King 
cruFdnot  grant  within  time  of  nicmory  w  any  place  ihe 
right  of  landing  members  to  parliament  Without  full 
creating  ibat  place  a  corporation — I  CtiitM,  ttitt.  1793. 
in  h — See  alfo  t\\\c  Patliamwtj  Bijbopi,  l>.t^itl  t5e, 
CITIZENS  of  L«*&n,  See  title  UaJfa* 
CIVIL  LAW,  Is  defined  to  be  that  Uv  wbtc))  every 
particular  nation,  commonwealth  or  city,  ha*.  eriublifhcd 
peculiarly  for  itfelf:  jut  thile  rjlr  tpmA  qui/que /yuJui  jibi 
ttnfiitzit.  Jvft*  Ixji-  Now  more  properly  dillingui&ed  by 
the  name  of  mumcifntl  Jaw;  the  term  Civil  £.aw  being 
chiefly  applied  to  that  which  the  old  Hem/tut  ufed,  com- 
piled from  1  he  Law*  of  Nature  and  of  Nation**  The 
Rimnit  la*'  was  founded  firlt,  upon  the  regal  conJIituiion* 


LitJv,  Bpon  the  imperial  drcreea  or  conilitutions  of  fuc 
ceifive  Emperor*. — Thrle  had  by  drgrrcs  crown  to  an 


CIVIL-LAW. 

it  was  under  hi*  nufpices  that  the  prefent  Wy  of  Civil 
laws  was  compiled  and  finished  by  7rf<Wnjj,  about  the 
year  c 

Tai«  confilli  of,~- t.  The  foJtwJeti  which  contain  the 
elements  or  firft  principles  ot  titc  R&kau  L*w\  in  4 
book;,- — x,  The  D-jrt/It  or  PaxJtfis  in  50  books  ;  con- 
taining the  opinions  and  writings  of  eminent  lawyers, 
digcJL-d  in  aiVtlcmatical  method.— *J-  A  New  rt^or  col- 
lection of  imperial  cooftttuaoQi  in  12  books;  the  lapfe 
of  a  century  having  rendered  the  former  code  of  Tbccfhfiut 
im perfect r — 4.  The  Nfveb  or  new  conftitutions  pottcnor 
in  time  to  the  other  books,  and  amounting  to  a  fupple- 
ment  to  the  code  containing  nciv  de<:icc&  of  fticC9jfi7e 
Emperors,  as  new  ciuetliona  happened  to  aril'e- — Thcfe 
form  tl»e  body  of  the  Rvmetn  law  or  CerfwJ  Juris  CMUs^ 
as  pub  limed  about  the  tune  of  Jtiftinsa*  j  which  how* 
ever  foon  fell  into  neglect  and  oblivion  till  about  the  year 
1 1 30,  when  a  copy  of  the  Dtgtjh  was  found  at  Atrxdji  in ' 
I  Italy  ;  which  accident,  concurring  with  the  polity  of  the 
Rmflti  ecclcfi altics  fuddenly  g,>ve  a  new  vogue  and 
authority  to  rhe  Civil  Lw,  and  mi  rod  need  it  into  f,+veral 
nations.  1  Ccmm.  So.  %  t. 

The  Dtgeft  or  P.mdfMt^  was  collefited  from  the  works 
and  commentaries  or  the  ancient  lawyers,  fome  where- 
j  of  lived  before  the  coming  of  our  Saviour  :  The  whole 
'  DigsJl  is  divided  into  feven  p^rts  2  the  fir il  part  con- 
I  tama  the  clement*  of  the  faw>  is  what  u  jullicc»  rights 
I  &(.    TIil- fecond  part  treats  of  judges  and  judgments  : 
The  third  part  of  perfonal  action,  (iff.    The  fourth  part 
or  coLitrscls,  pawn*  and  pledges  :  Tne  fifth  part  of  wills, 
tertantirntst  £jf.  The  tixitipart  of  the  poJl'ttiiou  of  goods : 
(  The  feven th  partof  obligations,  crimes^  punsflimcnts,  td"r. 

The  hjiitutft  contain  a  lyJkm  of  the  Wbofe  tiody  of  la-.o, 
I  and  art  an  epiwme  of  the  Dlgefl  divided  into  four  books; 
'  but  fojj;?times  they  correil  the  Digeft :  they  are  called  In- 
lUtutes,  becaufe  they  are  for  iriftru&ion,  and  thew  nn  eafy 
I  way  10  the  obi.iiiup.g  a  knoivleuge  of  the  CUi/  1<mjj  \  but 
j  they  arc  not  fo  diiltncl  and  comprehensive  as  they  might 
be,  nor  fo  ufcfuJ  at  tnis  time  as  they  weiie  at  bxi\.  The 
J  Norelsor  Anthtntkki  were  publiflied  at  fcveral  times  with- 
they  are  termed  No-jch  as  they  are  una 


Ifiwit  an< 
the  Crcd 
divided j 
and  they 
into  certi 
executor: 


u(kjt  being  au 


TanHaied  from 
/hole  volume  is 


into  the  La  fin  toogu 

110  nine  Collations,  Conttit miosis  or  fecltons  ; 
igsin  into  i6HNovclsT  wliich  alio  are  ditlr  ion  ted 
in  chapters ;  the  firft  collation  relates  to  heirs, 
f  iff.    The  fecood,  the  fure  of  the  church: 
the  third  is  aij;iinfl;  bawds  :  the  fourth  concerns  marriages, 
j  6^c.    The  fifth  forbids  the  alienation  of  the  pof&ffioos  of 
'  the  churtli:  ths  fixih  (hews  tbtt  legitimacy  ol  children, 
.  t?e<    Tnti  fevemh  determines  v»ho  (hall  be  witueiies: 
the  eighth  oidains  wills  to  be  good,  though  imperfect, 
l$e.    And  the  ninth  contain*  ma  tier  of  fuccesuon  in 
goods 


jiftcrivaid^  by  the  Emperor  Tbn^jtus  the  younger,  by 
wbote  orders  a  Cutie  was  com  pi  lid  A.  D.  4.3  S,  being 
a  methodical  I  ct-llettinn  ff  f,'\  the  uttperial  conJlitottOns 
then  in  force ;  which  Tt&H&jratt  Quit  was  the  only  book 
of  civil  Saw  received  a*  authemicfc  in  the  VVcflern  pa.c 
of  £t  *;tt  'till  tnuoy  eehturiei  afar  —For  7^W<wcijm- 
(tuuoded  flttly  in  the  Eaiicm  rnn^ins  of  titc  Lm^'uc  j  aud 


lanuj  or  fees  as  he  hoidech  of  httn.    Ike  C$*j}ititiHmi  of 
I  t't  Eiuyavr,  were  either  by  a  r^ryr,  which  \va*  ttic 
let-.cr  of  the  Emperor  id  anfwer  to  pajitcutar  peribnsi  w.io 
enquired  ihe  law  of  him ;  or  by  aK#M  which  the  EJmprror 
r JhjbJiilted  of  hU  own  accord,  tliat  tc  might  be  gene.%d!y 
obJcrvcd  by  every  fubjrit ;  or  by  detrnt^  which  the  £ui- 
|  peror  prunounccd  beLwcen  plaintiff  ana  defend jh  u  upon 
1  hearing 


CIV 


CLAIM; 


hearing  a  particular  caufe.  The  power  cf  ifluing  forth 
nrfcripts,  edicts  and  decrees,  was  given  to  the  prince  by 
the  bjt  regta*  wherein  the  people  of  AWf  wholly  fub- 
mitted  tbcmfrlves  to  the  government  of  one  pcrfon,  yfe* 
Jtsl-ur  (\r/;rr  after  the  defeat  ot  Pttmpepi  And  by 

was  ellccffied  above  s\\  coercive  power  of  them.  X>ji?* 

How  Tar  the  Civil  law  b  adopted  and  of  force  in  this 
tongdora*  See  title  C&*m  Law, 

Before  the  Reformation,  decrees  were  as  frequent  in 
the  Cattm  luiv  as  in  t  he  Civil  Liiv. — Many  wvre  gradu- 
ates r'j*  vtmf»e  fun  or  uiuufqtte jut  it.  J.U.I).  qr/«r« 
wirivfgttf  Jt ^V,  is  Hi II  common  in  Korcign  Uni  verities* 
But  Hv/ry  VIII,  in  the  27th  year  of  hi*  feign  when  he 
had  renounced  the  auhorlty  of  the  Pope,  ifTucd  a  nun- 
date  to  the  Unuerfity  of  Ceimbritig4t  to  prohibit  tenures 
and  the  granting  uVgra,  in  Canon  law  in  that  Univerfuy. 
Stat,  AmtLp.  137.-—  It  is  probable  that  at  the  fame  lime 
Ox/srti  received  a  fimilar  prohibition,  and  that  degrees 
in  canon  law  have  ever  fince  been  difcoiutnucd  in  E»g~ 
UfiJ.  1  Cw:.  %rj2.  in  •!, 

CIVIL  LIST.  See  title  Kitsg. 

TO  CLACK  WOOL,  Is  to  cut  off  the  ileep's  maik, 
which  makes  it  weigh  lighter;  as  vafoic*  tW,  fignifies 
to  clip  off  the  upper  and  hairy  part  thereof;  and  to  bout 
it,  h  to  cut  the  head  and  neck  from  the  rell  of  the  fleece. 
Stat,  8  H ,  6,  eap.zi. 

CLADI.S,  Qttffl}  r/rm,  flfiitt  from  the  Brit,  clicf  and 
the  f/f*J    A  wattle  or  hurdle;  and  a  hurdle  for 

penning  or  folding  of  ftiecp  is  Hill  in  fome  counties  of 
EHglavticaUtd  a  city.  Parvrh.  Antiq.p*  575. 

CLARENDON,  Ctxflitutmu  of;  certain  cerj/tititiiouj, 
made  in  the  reign  of  Hcn.W.  J,  D.  1 164,  in  a  great  coun- 
cil held  at  CZa  .  ,  hereby  the  King  checked  the  ponver 
of  the  Po/o  and  his  clergy,  and  greatly  narrowed  the 
total  exemption  they  claimed  from  the  fecular  jurildicticn. 

CLARETUM,  A  Houor  made  of  wine  and  honey, 
clarified  or  made  clear  by  decoction,  EnV.  which  the  LtV>-- 
maul)  Fttncb,  and  £n?fift,  called  bippocrto  :  and  it  was 
from  this,  the  red  wines  of  Praact  were  called  tlaret. — 
Girald*  t'umit.ctfuJ  IFharim.  dng.Stix.  Par,  z.  p,  480. 

CLAIM,  chmenm^  A  challenge  of  intereit  in  any 
thing  that  is  in  the  potfeffton  of  another,  or  at  leali  out 
of  a  man's  on  n  pofltflion  ;  as  claim  by  charter,  by  dekene, 

In  Plew.  Got.  uq  la),  DycrC*}.  is  faid  to  have 
defined  <I*ba  to  be,  a  ibaitargc  1/  the  nvnaj&ip  ar 
property  that  one  hath  not  inpofuiEon,  but  which  is  detained 
from  h-m  by  wrpnjg, 

Claim  is*eiiher  verbal,  where  one  dath  by  words 
claim  and  challenge  the  thing  that  is  Jo  out  of  his  pof- 
feflioo  i  or  it  is  by  an  action  broo 
times  it  relates  to  lands,  and  fome 
chattels.  Lit.  Scd.  420.  Where  any 
detained  from  a  per/on,  this  claim 
the  party  making  it,  may  thereby 
lands,  dtfleifins,  t*ft  and  preJervc  h 
wife  would  be  in  danger  ct  being  I 
man  who  hath  present  right  or  title  to  enter,  niufl  make 
a  claim  ;  and  in  cafe  of  reverfions,  one  may  make  a 
claim  where  he  hath  right,  but  cannot  enter  on  the 
lands :  when  a  pcrfon  dares  not  make  an  entry  on  land, 
for  fear  of  being  beaten  or  other  injury,  he  may  approach 


as  near  as  he  can  to  the  land,  and  claim  the  fimt;  and 
that  lhalJ  be  fu/hcient  to  veil  the  fciuu  in  him*  1  Ittjl.  250. 
Sire  title  Ratty. 

If  nothing  doth  hinder  a  man,  having  a  rigdu  to  land, 
from  entering  or  making  his  claim \  there  he  snull  do  fo, 
before  he  Skill  be  faid  to  be  [41  poiTefiion  of  it*  or  can 
grant  it  over  to  another:  but  where  the  party  who  hath, 
right,  is  in  poJTeHion  already,  and  where  an  entry  or 
claim  cannot  he  made,  it  Is  otlierwlfc.  1  R/p*  157.  A 
darns  will  deveir.  nn  cllatc  out  of  another,  when  the  party 
mull  enter  into  fome  part  of  the  land  ;  but  if  if  be  only 
sy  do  it  in  view.  By 


in  bring  LI  1 »  into  puffciTton, 
claim  of  lands  in  ntoit  cafe. 


.  Lit 


^itkj  j.-ati  < 


avoid  defcents  of 
title,  which  oiher- 
It,  Cs.  Ltt.  250.  A 


jf  the  lands,  or  by  a  near  approach  to  it* 
f  :  Pvpo  67.  One  in  reveriion  after  an 
cltate  for  years,  or  after  a  i\ atme -merchant*  llap!et  or 
elegit*  may  enter  and  make  a  cU>m  to  prevrnt  a  defcent, 
or  avoid  a  collateral  warranty.  And  daim  of  a  remainder 
by  force  of  a  condition  muil  be  upon  the  land,  or  it  will 
not  fai!  fttfHcient,  Cq,  Lit  202. 

If  a  man  feifed  of  lands  in  right  of  hii  wife,  make  a 
feoffment  in  fee  on  condition,  and  thehulband  dieth,  and 
then  the  condition  is  broken,  and  the  heir  enters  ;  in  this 
cafe  the  wife  need  not  claim  to  gee  poOcffion  of  her  eilAte* 
for  the  law  do?h  veft  it  in  her  without  any  claw.  £&. 
aoz  :  8  ttrp.  43* 

The  claim  pf  the  particular  tenant,  /hall  be  gnod  for 
I  him  in  reverfionor  remainder  ;  and  of  him  in  reversion, 
I  ^c.  for  particular  tenant :  fo  claim  of  a  copyholder,  will 
j  be  good  for  the  lord,  iSc.    But  if  tenant  for  years,  in  a 
court  of  record  clam:  the  fee  of  his  land,  it  is  a  forfeiture 
I  of  his  eliate.  Pfapd.  35Q;  Co.  Lit*  zji.    A  claim  may 
be  made  by  the  party  himfelf ;  and  fometimes  by  hisfer- 
v unts  or  deputy  :  and  a  guardian  in  forage,  (&c~  may 
make  a  c!aim,  or  enter,  in  the  name  of  the  infant  that  hath 
right*  without  any  commandment.  Ctr.  Lit.  z^z. 

Claim  or  entry  mould  be  made  as  foon  asm^y  be  ;  and 
it  is  to  be  within  a  year  and  a  day 
and  if  the  party  who  hath  u  ■  jllly 
fter wards  occupy  ilu-  land,  in  fome 
les  an  aitife,  trefpafs  or  forcible  entry  may  be  had 
againft  him,  Lit*  Sctr.  426,  430. 

If  a  fine  is  levied  of  lands.  Grangers  to  It  are  to  enter 
and  make  a  clti'mi  within  live  yt-ari,  or  be  barred  :  infant* 
after  their  age,  feme  coverts  after  the  death  of  their 
hufbands,  &rt  haveibehke  time,  by  Ster.  1  R.  j.  cap,  7. 
Sec  title  Fines. 

CoNTJNt  Ai.  Ci.AfiHT,  is  svhere  a  man  ha'.h  right  and 
title  to  enter  into  any  lamh  or  tenements,  whcjeof  an- 
other is  fetfedin  fee,  <  r  in  fee  rail  ;  if  he  who  haih  title 
to  enier  makes  cmti/.tial daim  to  the  lands  or  tenements 
before  the  dying  ieiltd  of  him,  who  hoSdeth  the  tene- 
ments, then  though  luch  tenant  die  thereof  feiled,  and 
the  lands  or  tenements  defcend  to  his  ncir,  yet  may  he 
who  hath  made  fuch  continual  claim,  or  his  ncir,  enter 
into  the  lands  or  tenements  fo  nefcended,  fay  reafon  of 
the  continual  claim  made,  notwithflanuing  the  defcent* 
So,  f S>  cemc)  in  cale  a  man  be  diHeifed,  and  the  dhfciiec 
makes  continual  claim  to  the  tenement  in  the  life  or  ihu 
diiTcifor,  although  the  diiTeifor  dieth  lei  fed  in  fee,  and 
the  land  defcend  10  his  heir,  yet  may  the  dii&ifcu  enLcr 
upon  the  poiTeHion  of  the  heir,  notwithflanding  the  dc- 
fecne  Liu.  j  444. 

Hhz  But 


by  the  Common 
after  the  ditfeifin 
gained  the  edate. 


do 


CLAIM. 


CLERGY. 


But  fucli  claim  mull  always  be  made  within  the  ycsr 
and  the  day  before  the  death  of  the  prrfon  holding  the 
J  and  j  for  if  fuch  tenant  do  not  die  felled  within  a  year 
and  a  day,  after  fuch  el  aim  made,  and  yet  he  that  hath 
rightdarei  net  enter,  he  muil  make  another  claim*  with- 
in  the  year  and  the  day  after  the  rlrft  claim*  and  fa  tottet 
yuatifi,  that  he  may  be,  fure  his  claim  fhali  always  have 
been  made  within  a  year  and  a  d  \y  be  tore  the  death  of 
the  tenant;  and  hence  it  kerns  it  is  called  Cort  intuit 
Cfaim — See  further  titte  Entry  ;  a^nlfo  title  Dc/tent. 

By  Stat.  3 a  H.  %  c,  43,  Five  years  nuift  elspfe  without 
entry  or  continual  claim,  in  order  that  a  deft ent  on  thedlf- 
Ceifor'i  death  fhould  take  au  ay  the  entry  of  thedifleifce,  or 
his  heir  j  but  after  the  five  years,  the  di flcifec  mull  make 
continual  claim  as  before  the  Jtaiute.  And  by  Stat. 
4  An.  c.  1 6.  $  1 6,  no  claim  (or  entry)  fhall  he  of  eJFecl 
to  avoid  a  nnc,  unlefs  an  aclion  fhall  be  commenced 
therron  within  a  year,  and  prefer  ted  w'nh  e  fleet.  Sice 
title*  Fine,  Entry*  DiJTtifa,  Sec — And  for  further  parti- 
culars, See  t  la/I.  i  50.  and  n* 

Claim  or  LtBSRTir,  A  fuir  or  petition  to  the  king  in 
the  court  of  Exibcqytr,  to  have  liberties  and  franchifes 
confirmed  there  by  the  king's  Attorney  General.  Co, 
Ent.  9i. 

CLAMBA    AOMITTENDA  IN  ItIVERE  PER  A  T  TO  R  fi  A  ■ 

tdu.  An  ancient  writ  by  which  the  king  commanded 
the  jufliccs  in  eyre  to  admit  a  priTou'i  claim  by  attorney 
who  was  employed  in  the  (clog's  fervice,  and  could  not 
come  in  bos  own  pcrfon.  Jfcta,  Qrig.  19. 

CLAP-BOAR  D,  Is  a  board  cut  in  order  to  make 
eafks  or  veflVIs ;  which  fhall  com .1  in  three  feet  and  two 
inches  at  L*a(t  in  length  :  and  for  every  fix  ton  of  beer 
exported,  the  fame  cafk,  nr  as  gt->od,  or  joo  of  dap>boarAs 
'a  to  bi»  imported.  See  title  A'  -  .- 

CLARIGARIUS  ARMORUM,  An  herald  at  arms. 

B  fount. 

C  LA  RIO,  A  trumpet,  Knighton,  anno  i.*.^1' 

CLAS^I  AFUUii,  A  fL»iimapT  or  foMjer  ferving  at  fea. 
Chart,  Cxtttt.  5.  Imfrratw.  'lbom.e  Citnit.  Stirr.  Aat.  in  it>£r 
LtxA$tt:a*Gt  h  jf*xti  152a. 

CLAUD,  Brit.]  A  ditch  .  CfaaAtrt,  to  enclofc,  or 
turn  open  fields  into  wclofures.  Penotk*  Antiq.  236. 

CLAVfiS  INSULA  A  term  ufed  in  the //?*«/  Mas, 
where  nl I  ambiguous  and  weigh *y  cafes  arc  referred  to 
iweivc  perfons,  whom  they  call  clttaei  infuLrt  i.  e*  tlie 
keys  of  the  iff  and, 

CLAVJ In  the  inqjiiGiion  of  Semantics  in  the  tath 
and  1 3th  years  of  King  John,  within  the  counties  of 
Ejftx  and  HtrtfwA;  Boydin  A  vie:  teuet  quatmr  Hi.  inra 
in  Brad  well,  ptr  tnipttittt  WT.Itaimi  At  thnv  pet  ferjw  1 
clavle,  vhe.  By  the  fcrj  canty  of  ihe  club  or  mace. 
AppenJ.  JxtrtohJi.  a  Ehg.Ji$.  Z2.. 

CLAViGERATUS,  A  treafurcr  of  a  church.  Men. 
AngL  fotn,  I-/'  \  ri\~ 

CLAUSE  ROLLS,  rotuli  elatfe]  Contain  all  fuch 
matters  of  record  as  were  committed  to  dole  wri:a  :  thrfe 
rolls  are  preferved  in  the  Timer. 

CLAUSTURA,  Brulhwood  for  hedges  and  fences. 
Fatstbr  Amiq*  247. 

CLAUSUM  FREGIT,  See  titles  Co  fun  t  Gmmm 

PhaJ. 

CLAUSUM  PASCH;£,  Stat.  Wtftm.  1.  J*  rrrfino 
cUufi  Pafcha;,  or  In  crajtino  efiu&ii  Pttfib^t  which  is  all 
one,  that  is  the  morrow  of  the  utas  (or  eight  days)  of 


Etfjfcr.  2  t*ft.  Claurum  Pafcha:,  i.  e.  Dtmtnica  s'x 

(ittir ;  jfr  Afffm,  ynd  Pafcha  claudat.  Bkunt — The  end 
of  Fnjitr. — :he  SttH.hiy  after  Eajfer-Day. 

CLAUSURA  HEYjE,  The  enclofure  of  a  hedge» 
Rtf,  Via-:,  in  iilnrrc  a^uA  CV/?rj-iw,  £tnn.  1 4  M.  7. 

CLAWA,  A  clofc*  or  fmall  meafure  of  land.  Men. 
-A*gi.  torn*  z,  pug.  a;o, 

CLEPTOR,  A  rogue  or  thief.  HwtAtn  anno  946. 

CLERGY. 

Citrus!]  Signifies  the  aftembly  or  body  of  clerks 
or  ecclcfiatticks,  being  taken  for  the  whole  number 
of  thofe  who  are  At  dm  Detain:,  of  our  Lord's  lot  or 
fhare,  ai  the  tribe  of  Lev:  was  in  JxAtca  -  and  are  fepa- 
rAte  from  the  noife  and  buftte  of  the  world,  that  they 
may  have  leifure  to  fpend  their  time  in  the  duties  of  the 
Chriflian  religion* 

The  CUrgy  in  general,  were  heretofore  divided  into 
regular  and  fttxftr  :  thofe  being  regular  which  lived  under 
certain  rules,  being  of  fomc  religion*  order,  and  were 
called  men  of  religion,  or  Iht  Rtllghus:  fuch  as  al! 
Abbots,  Priors,  Monks,  The  ft;irf(n  were  thofe 

that  lived  not  under  any  certain  rules  of  the  religious 
orders;  as  Bifhops,  Deans,  Parfona,  fcVr. — Now,  the 
word  Clrrgy  comprehends  all  pcrfon?  in  twty  erAeri*  and 
in  ccclrfoJtical  offices,  i>iz+  Arth'ijh^pit  JB/Jfo/f,  Dca*t 
aiA  LhafUrS)  ArcbAexfConf*  Rmai  Draait  Par/pus t  {who 
are  cither  Ritftcrr,  or  Pliefi)  and  C^r«,— .to  which  may 
be  added  Par  ft  CItrktt  who  formerly  frequently  were, 
and  yet  fometimes  nc,  in  orders.-^As  to  the  I,iw  more 
peculiarly  rcfpecling  each  of  thefe,  See  the  fcvcral  titles^ 
particularly  title  Baffin* 

Thii  venerable  body  of  men  have  fcveral  privileges 
allowed  them  by  our  municipal  hm,  and  had  formerly 
rru::h  greater,  which  were  abridged  at  the  timj  of  the 
reformation,  on  account  of  the  ill  ufe  which  the  Popifh 
clergy  hnd  endc.ivoured  to  make  of  them :  for  the  laws 
havibg  exempted  them  from  alftiott  every  pcrfonal  duty, 
they  attempted  a  io:al  exemption  from  every  fecu^ar  lie. 
The  perfcm;,;  c;;;mptions  however  for  the  moil  part  con- 
tinue, a  e'eroyman  cannot  be  cotppcilcd  to  fcrvc  on  a 


jury,  nor  in  a 
pledge,  which 
t  tnji.  4.  [See 
m on cd  on  a 


tfar  at  a  Cutt  Lett,  or  view  of  frinlc- 
ncfi  every  other  perfon  is  obliged  to  do, 
ile  Court  Left).  Kut  if  a  layman  is  fum- 

v,  ™d  before  ihe  tri^l  takes  orders,  he 
Odin*,  appear 'and  be  iWorn.  4  Lrctt, 
.^ttiiiH  L)c  ciLofen  to  any  temporal 

y-'C'.r,  cont!,tbk\  Or  the  1  i kcT  in  regifd 


Fi?<h.  L  S3.  During 


being  br.mded  ;  and  may  like 
once.  See  pod,  Clagy,  benefit  *f- — Cle 
certain  diLbiiitie*  ;  it  \z  doubted  how 
ble  of  filing  as  members  of  the  Hnufe  1 
title  Parliament. — By  Stat.  21  M.  8. 
are  not  (in  general)  allowed  to  take  1 
inrncs  to  farm,  on  pain  of  to/-  pn 
avoidance  of  ihe  leafe;  unkfi  wfare  il 
cient  glebe,  and  the  Jand  tuken  !or 
'  pencej  of  ttieir  houfehoid.  jwir.  §  8. — 


to  periurm  fcrvice^ 
Co.  1 00. — Irs  cafe& 
lis  clergy,  wiihout 
fjave  it  oiore  than 


it  ^iergy 
$  or  tene- 
and  total 
not  in  IE. 
^lary  ex- 
1  like  pc- 
oslty 


CLERGY,   BENEFIT  of. 


nalty  to  keep  any  tm-houfe,  or  brew- houfe.— -Nor  may 
they  engage  in  any  trade,  or  fcl!  merchandize,  on  for- 
feiture of  treble  value.    But  fee  title  Bankrupt. 

By  the  ftatute  called  s.'rticuli  Clcri,  g  E.  z.  fl%  i.  c.  3, 
If  any  pcrfon  lay  violent  hands  on  a  clerk,  the  amends 
for  the  peace  broken  (1)  (hall  be  before  the  king  (that 
is  by  indictment,)  and  the  affailrnt  may  (2)  alfo  be  fued 
before  the  bifhop,  that  excommunication  or  bodily  pe- 
nance may  be  ijnpofcd  ;  which  if  the  offender  will  re- 
deem by  money,  it  may  (3)  be  fucd  for  before  the  bifhop. 
Sci'  4  Comm.  217. 

Although  the  Clrgy  claimed  an  exemption  from  all 
fecular  jurifdktion,  yet  Mat.  Pari;  tells  us  that  foon 
after  William  the  Firft  had  conquered  Harold,  he  fub- 
jccleJ  the  biihopricks  3nd  abbeys  who  held  ptr  baroniam, 
that  they  mould  be  no  longer  free  from  military  fcrvice; 
and  tor  that  purpofe  he  in  an  arbitrary  manner  regillered 
how  many  foldiers  every  bifnoprick  and  abbey  mould 
provide,  and  fend  to  him  and  his  fuecefTors  in  time  of 
war  ;  and  having  placed  thefc  rcgiitcrs  of  ccclefialHcal 
fcrvitude  in  his  treafury,  thofe  who  were  aggrieved,  de- 
parted out  of  the  realm:  but  the  clergy  were  not,  till 
then,  exempted  from  all  fecular  fervicc;  becaufe  by  the 
laws  of  King  Edgar  they  were  bound  to  obey  the  fecular 
magiitrate  in  three  cafes,  x>iz.  Upon  any  expedit-ci  to 
the  vers,  and  to  contribute  to  the  buiMing  and  repair- 
ing of  hridges,  and  of  caftles  for  the  defence  of  the  kingdom. 
It  13  probable  that  by  expedition  to  thr  wars,  it  was 
not  at  that  time  intended  they  mould  perfonally  ferve, 
but  contribute  towards  the  charge:  one  they  mufl  do; 
as  appears  by  the  petition  to  the  king,  enw  126;,  tiz. 
Ut  omm  s  clerici  trnrnte:  f  ir  baroniam  ^.  tlfeudun:  laictim^  frr- 
foncilittr  armcti  prcccdoait  cor.t,a  regis  adverfarios,  v<7 
tantum  fer  -jitium  in  expeditiate  te^is  in  un:re>;f,  auantmn  fcr- 
tintret  ad  tani am  ttrram  ttel  tenemrntum.  But  their  anfwer 
was,  that  they  ought  not  to  fight  with  the  military  but 
with  the  fpiriiual  Iword,  that  is  with  prayers  and  tea: 5 ; 
that  1  hey  were  to  maintain  peace  av.d  not  war,  and  that 
their  baronies  were  founded  on  charity ;  for  which  rea- 
fon  they  ought  not  to  perform  any  military  fervicc. 

!,'):.>!.'. 

That  the  Clergy  had  g.carrr  privileges  and  exemptions 
at  comn.cn  law  than  the  fafl)  is  certain;  for  t  Key  are 
confirmed  to  thrm  by  Hfegafl  Cbarta,  and  nth?r  ancient 
ilatutes  ;  but  thefe  privileges  arc  in  a  great  nu-afure  left, 
the  clergy  being  included  under  general  words  in  later 
flaiutes ;  fo  that  dergymcn  arc  liable  to  a!]  public  charges 
impofed  by  act  of  parliament,  where  they  are  not  j  art$. 
cu'arly  excepted  as  a'ueve  Hated.  Their  bodies  are  not 
to  be  taken  upon  l*a:u.e<-nurch  ;r,t  or  iLplr.  j£f5ft  for 
the  writ  to  take  the  body  of  the  conufor  Is  Ji latent  Jit ; 
and  if  the  fhr/:r7 or  any  other  oflkrr  :.rrcd  a  eUigyman 
upon  any  fuch  procefs,  it  is  faiJ  an  action  of  falfe  impri- 
fonment  lies  againfl  him  that  does  it,  or  the  clergyman 
arretted  may  have  a fupe-Jcdeas  out  of  Cba%ctry.  z  I. ...  4. 

In  action  of  trefpafs,  accoun',  dir.  againJt  a  perfon  iri 
holy  orders^  wherein  procefs  of  cava;  lies,  if  the  fherifF 
return  that  the  defendant  is  tlerkut  i  et:  p  intus  nd'am  ba- 
betts  la/cum  feodum  ubi  fmsmoKCi  i  pit.y;  ;  iu  tins  cefe  the 
plaintiff  cannot  have  a  capias  to  ..rrtil  his  body  ;  bat  the 
writ  ought  to  ifluc  to  the  bifnop,  to  compel  him  to  ap- 
pear, ete.  Hue  on  txtcutkn  had  again ll  fuch  clergyman 
a  fecjueflration  fhall  be  had  of  the  profits  of  his  benefice. 
2  I,ji.  4:  Dr£geiS7. 


The  foregoing  are  all  the  privileges  remaining  on  civil 
accounts :  though  by  the  common  law,  they  were  to  be  free 
from  the  payment  of  toll*,  in  all  fair?,  and  markets,  as 
well  for  all  the  goods  gotten  upon  their  church  livings, 
as  for  all  goods  and  merchandises  by  them  bought  to  be 
fpent  upon  their  rectories ;  and  they  had  fevcral  other 
exemptions,  &c. 

Clergy,  Bek€fit  of. 
This  being,  as  JHoikRcne  obferves,  a  title  of  no 
fmall  curiefity  as  well  as  ufe;  the  learned  commenta- 
tor's chapter  on  that  fubject,  (4  Comm.  365,)  is  here 
abridged;  with  fuch  additions  thereto  as  feem**l  requiiite  ; 
in  which  enquiry  is  made, 

I.  Into  in  Original i  and  various  Changes. 
iL  To  tjo6M  it  is  nra.'  to  be  allowed. 

III.  In  wbat  Csfts. 

IV.  The  CtmfequtHces  of  allowing  it. 

I.  Ci.eroy,  the  privilcgium  clericale,  or  in  common 
fprech  The  Benefit  tf  Clergy,  had  its  original  from  the  pious 
regard  paid  by  Chriftian  princes  to  the  church  in  its  in- 
fant flate ;  and  the  ill  nfc  which  the  Popifh  ecclefiaftics 
fcon  made  of  that  pious  regard.    The  exemptions  which 

,  thry  granted  to  the  Church  were  principally  of  two  kinds: 
1.  Exemption  of  places,  confecratcd  to  religbus  duties, 
from  ciiminal  arrcfts,  which  was  the  foundation  of  fanc- 
tur.ries:  2.  Exemption  of  the  ftrfins  of  clergymen  from 
criminal  procefs  before  the  fecular  judge,  in  a  few  par- 
ticular cafes ;  which  was  the  true  original  and  meaning 
of  the  prroilegium  cltriemtf. 

In  England  however,  a  total  exemption  of  rhe  e!ctgy 
from  fecular  jurifdicVion  could  never  be  thoroughly  cf- 

I  fefted,  though  often  endeavovr^d  by  the  clergy  :  KtSMv, 
lio:  See  Stat.  VScjlm.  I.  3  E.  1.  e.  z  :  and  therefore, 
though  the  ancient  priviligium  e/ei  :ale  was  in  fme  capital 
cafe?,  yet  it  was  no:  wrizafall;.  allowed.  And  in  thofe 
pafticoui'  r;,fc5,  the  ufe  WmS  for  the  bilhop  or  Ordinary 
to  demand  his  clerks  to  be  remitted  out  of  the  king** 
courts  as  foon  as  they  were  indicled :  concerning  the  al- 
lowance of  which  demand  there  was  for  many  years  a 
great  uncertainty  ;  (2  Hal.  P.  C.  377  :)  till  at  length  ;c 
was  finally  fculed,  in  the  tcign  ofllensy  VI*  that  the  pri- 
fonfi  fltould  firft  be  arraigned  ;  and  might  either  then 
claim  his  benefit  of  ch-rgy,  by  way  of  declinatory  plea  ; 
or,  after  ccnvicliont  by  w-y  of  arreting  judgment.  Thi* 
latter  way  is  molt  ulually  practifed,  a?  it  is  mcr^  to  the 
Dtti .•  Taction  of  the  court  to  have  the  cr.me  prcvioufly  af- 
certained  by  confeftiou,  or  the  verdid  of  a  jury;  sad  alio 
it  is  mere  advantageous  to  the  prifoncr  hintfe'f,  who 
mzy  poiTibly  be  acquitted,  and  h  need  not  the  benefit  of 
hi:  clergy  at  all. 

Originally  the  law  was  he'd,  that  no  man  fliould  be 
admitted  to  the  privilege  of  clergy,  but  fuch  a>  had  the 
bnhitum  (t  tonfuram  cltrica.em .  z  II  I  P.  C.  3  ;  2 :  M.  Paris, 
J.  D.  1259.  But  in  process  of  time,  a  much  wider  and 
more  coxoprehenfivc  criterion  was  cftabiilhcd  :  every  one 
(h;.t  could  read,  (a  mark  of  great  learning  in  thoie  days 
of  ignoiance  and  hi  peril  it  ion,  J  being  accounted  a  clrik, 
ore/tiLiis,  and  allow-d  li.e  benefit  of  clerkfhip,  though 
neither  initiated  in  holy  orders,  nor  ttimmed  with  the 
clerical  tonfure.  But  when  learning,  by  means  of  the 
invention  of  printing,  and  other  concurrent  caufes,  be- 
3  *an 
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fan  to  be  marc  generally  di  fFeminate  J  than  formerly  : 
and  reading  wai  no  longer  a  competent  proof  of  clerk  - 
llilp,  or  bcinj:  in  holy  crticrn ;  it  was  found  that  as  many 
laymen  as  divines  were  admitted  to  theAW :  i/f wrt*  s!M<nk  t 
and  literttfofe  by  <$»tt  4  Hoi  7.  c.  13*  a  diftiuftiod  was 
once  more  diawn  between  mere  lay  fchnlurs,  and  clerks 
that  were  rcnttv  in  orders  And,  though  it  was  thought 
rtafonable  frill  to  mitigate  the  frvemy  of  ihe  h  .  v  h 
regard  to  the  former*  yet  they  were  not  put  upon  the 
fame  fooling  with  aihial  clergy  j  being  fubjecred  to  a 
flight  degree  of  punilliment,  and  noi  a  law. J  to  claim 
the  clerical  privilege  more  than  once.  Accordingly  the 
J?,ijw  dircfU,  thai  no  per  ion,  once  admitted  to  the  bene- 
fit -of  clergy,  (ball  he  admitted  thereto  a  fecond  time, 
nnlcfs  he  produce*  his  orders :  and  in  order  todillinguifh 
tJu;ir  perfonj,  til  lawmen  who  are  allowed  this  privilege 
fliall  be  burnt  with  a  hot  iron  in  the  brawn  of  ihe  tcft 
thumb.  This  dilVtnclion  between  learned  laymen,  and 
real  clerks  in  orders,  was  a  bo  limed  for  a  time  by  the 
r  28  Hat.  8.  e.  tT  and  $z  Ho:,  3  ;  but  it  is  held, 
294:  z  hhil*  Pr&  375j)  to  have  been  virtually 
reftorcd  by  ft.  1  &«u.  6.  12:  which  H-ituic  alfo  enjitli 
that  Lords  of  Parliament,  and  peers  of  the  realm,  having 
place  and  voice  in  parliament,  may  have  the  benefit  of" 
their  peerage,  equivalent  to  thai  of  clergy,  for  the  firrt 
offence*  (although  they  cannot  read,  and  without  being 
burnt  in  the  hand)  for  all  offences  then  clergyable  to 
commoner*;  and  alfo  for  the  crime*  of  houfe  break- 
ing, highway-robbery,  hoi fe- lie a ling,  and  robbing  of 
churches. 

After  this  burning,  the  laity,  and  before  it,  the  real 
trlcrgy,  were  discharged  from  the  fentence  of  rhe  law  in 
the  king's  court,  and  delivered  over  to  the  Ordinary, 
to  be  dealt  with,  according  to  the  cede  fi  allies]  canons. 
Whereupon  the  Ordinary  proceeded  to  make  a  purgation 
of  the  Ottender  by  a  new  canonical  trial,  by  the  oath  of 
the  offender  and  that  of  twelve  compurgators,  although 
he  had  been  previouily  convicted  by  his  country,  or  per- 
haps by  his  own  confefuon.  Stumf.  P.  C.  138  I.  See  alfo 
3.  l\  Wins*  44?;  Ikb*  289,  391, 

But  this  purgation  opening  a  dorr  to  a  (candalous 
prostitution  tf  oaths,  and  other  abufes,  It  was  enacted 
by  Stat.  18  £iiz.  <..  7,  r.ti:sc  for  the  avoiding  of  fach  per- 
juries and  abufc?,  after  the  oflVudrr  hnc  been  allowed 
histingy,  he  fhall  not  be  delivered  fo  the  Ordinary  as 
formerly  j  burt  upon  fucli  allowance!  and  burning  in  the 
hand,  be  Ihall  forthwith  be  enlarged  and  delivered  out 
of  prifou  j  wjrh  provifo  that  the  judge  r»av,  if  he  thinks 
fir,  con.inuc  the  offender  in  caol  for  any.  rime  not  ex- 


e*  6,  allowed,   ikt  convicted  of  fiwpk  larteuirs^ 

under  the  valucof  !Oj.  ihould  (not  properly  have  the  be- 
nefit of  clergy,  for  they  were  not  called  upon  to  read  ; 
but*  br  burned  in  the  hand,  whipped,  put  in  the  flock*, 
or  impri toned  fur  any  time  not  exceeding  a  year,  .And 
a  ftmrfar  indulgence  by  Sttitj.  3^4  ttf  M,  c.  9:  4  w  c 
J/',  yS'  M.  c,  24,  was  extended  to  women  euikv  of  any 
ekfjyM  fshry  whatfocver;  who  were  allowed  to  claim 
tfae'beutjit  of  the  timte  once,  in  like  manner  as  Men 


in  the  hand  was  changed  by  Stat.  10  #  n  3.  r,  23, 
into  burning  in  the  left  check,  near  the  nofe ;  but  iKta 
prnvifton  was  repealed  by  St^f.  ;  Ami.  e.j6  \  and  c II I  that 
period,  all  women,  all  peers  of  parliament,  and  peer* 
eflcs,  ftnd  all  male  commoners  who  c^uld  rfad  Were  dSt 
charged  in  all  clergyable  fclonic*  ;  the  m-les  abfolately, 
i|  del  lc>  in  orders  ;  :>nd  other  coaamorierSj  E5i>th  male  and 
friuaJe  upun  branding',  and  peer*  and  peeicjlei  without 
braftding;  fur  the  fird  ofience  ;  yet  all  liable  (except 
peers  and  p.crdi'cs,)  at  the  dtfcreiion  of  the  judge,  to 
imprifonmrnt  not  excerding  a  year.  And  thofe  men 
wbo  codld  not  read,  if  ur.uer  the  degree  of  peeifge, 
were  li.mged. 

But  by  the  faid  Star.  5  A:  t.  6,  it  was  enatled,  that 
the  bunefit  of  clergy  mould  be  granted  to  all  thofe  who 
were  entitled  to  alk  it,  uithout  requiring  them  to  read. 
And  it  vyaj  further  enacted  by  the  f.iiue  ftatutc,  chat 
when  any  perfon  is  convicted  of  utty  tbefi  w  lartatj^  and 
burnt  in  the  hand  for  the  fame,  according  to  the  ancient 
law,  he  mall  alfo  at  the  difirction  of  the  judge,  be  com- 
mitted to  the  houfe  of  correfUon,  or  public  worfe-houfe, 
to  be  there  kept  to  hard  labunr  for  any  lime  not  lefi  than 
ftx  it  intli*,  ^nd  not  exceeding  two  years  ;  with  a  power 
of  iriHiOing  a  double  confinement  in  cafe  of  the  party's 


by  Sit 
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mijint  clkiJT-  :ne  bi.ni.nt  ot 
upon  being  burned  in  the  ] 
time  not  exceeding  a  year. 


snd,  ana  rmpriloncd  for  any 
The  punifhment  of  burning 


cfcape  from  the  fird.  And 
6  <j£.?.  t.  f.  23,  when  any  perfons  fhall  be  convicted  of 
any  Wrw  either  grand  or  fxtit^  or  any  felonious  dealing 
or  taking  of  money  or  goods,  eirhcr  frnm  the  perfon,  or 
the  houfe  of  another,  or  in  any  other  manner,  and  who 
by  the  law  fhall  be  entitled  to  the  benefit  of  clergy,  and 
liable  only  to  burning  in  the  hand,  or  whipping,  the  court 
may  in  [lead  thereof,  direct  fuch  offenders  to  be  trans- 
ported ;  and  by  the  Stai  Geo.  3.  c.  74,  offenders  LU> 
ble  to  tranfporLation,  may  in  lieu  (hereof  be  employed, 
if  males,  [except  in  the  cafe  of  petty  larceny)  in  hard 
labour,  for  the  bench:  of  fome  publick  "navigation,  and 
in  all  cafes  might  be  confined  to  hard  labour  in  certain 
penitentiary  houfe s,  then  in  contemplation  to  be  erefled; 
but  this  latter  plan  of  the  penitentiary  houfes  wai  never 
carried  into  execution.  Sec  further  titles  Fchm,  Tfttnf- 
pertantfu  t  Bazoi.  P.  C.  e<  58*  J  iO. 

By  the  fjmc  J/^r.  19  C«.  3.  e.  74,  inflead  of  burning 
in  the  hand,  the  C^urt  in  all  clergyable  felonies-  may 
impofe  a  pecuniary  fine,  or  (except  in  the  cafe  of  man- 
flaughtcr)  may  order  the  offender  to  be  once  or  opener, 
but  not  more  than  thrice,  either  publickJy  or  privately 
whipped;  and  in  the  latter  cafe,  certain  pruvifions  are 
added  io  prevent  colZufion  or  abufc.  The  offender  fo 
fined  or  whipped,  to  be  equally  liable  to  fubfequent  de- 
tainer or  tjr^iJcomcnl, 

fl.  1.  All  Clerks  fo  orderi^  are  without  any  branding, 
and  of  couife  without  any  transportation,  fine,  or  whip- 
ping, (for  thofe  lire  only  fubklituted  in  lieu  of  the  other.) 
to  be  admitted  to  this  privilege,  or  benefit  of  clergv,  and 
immediately  difc hanged  and  this  as  often  as  they  offend. 
2  fret,  Z3.  C.  375. 

3.  All  Lards  tf  J*arl't*imntt  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  by  Siai.  t  E.  6. 
r.  12;  (which  is  likewtfe  held  to  extend  to  peerefles ; 
Dntlxfi  ef  Khgflt>ft's  cafe,  11  $f*ie  Jh  loS  j)  Ihali  be 
diichsrged  in  afl  ctergy^bse,  and  other  ftionics,  pro- 
vided for  by  the  aftj  without  any  burning  in  the  hand. 


CLERGY,   BENEFIT   of.  HI. 


fubftirutcd  in  its 
trks  convict  j  but 

t  in  order*,  vvhtv 
*r:  be  i\  i  ft  hyrgeri 
vj  [fain  the  bene  lie 
nd,  whipped,  at 
jrlfonmeni  before 
;  tranfported  for 


3.  Alt  the  CjU&tt&Si  of  tbe  realm! 
ther  male  or  female,  fli.tlt  far  tU  jh  fi  t 
of  the  capital  punithmc-nt  cf  felonies 
of  clergy,  upon  being  burnt  in  the 
fined,  or  Cutlering  the  difcrcttoi  rj  h 
ftatcd  ;  or  in  cafe  of  larceny,  upon  b< 
feven  years,  if  the  court  ihatl  think  proper, 

It  is  a  privilege  pecuiiar  onjy  to  the  Clrrgy,  that  fen- 
tente  of  ucatb  can  never  be  pafled  upon  I  hem  for  any 
number  of  mm  Jl*itt$kursy  hgemiit*  fawU  lart&Tmt  or 
other  dtrgw&U  oft'entres;  but  a  layman,  even  a  pc*r, 
may  beoutlcd  of  clergy,  and  will  be  Subject  to  the judg 
mental  death,  upon  a  feccud  conviction  of  a  clergyable 
Offence,  Thu* U  a  Lyman  has  once  bicn  convi&ed  of 
m;inflatightir,  upon  production  of  the  conviction,  he 
may  afterwards  luitcr  death  for  biga/ny,  or  aw  offcr 
clergyable  ftlony  ;  which  would  nui  therefore  be  a  Capi- 
tal crime  to  another  peribn  not  fo  chcumlUnccd,  See 
a*  to  the  Ceunler-ptai. 

li  has  been  laid  that  yew**,  and  other  infidels  and  he- 
retics, were  not  capable  of  the  benefit  of  clergy,  till 
after  the  $r<rr.  c  J.t  e.  6 ;  as  being  under  a  legal  Inca- 
pacity foi-  orders.  2  Hal.  f\  C.  37  } :  2  Haz-.-L  P.  C  c.  j 
$5  :  Jp^  506*  But  it  dots  not  feem  that  thk  was  eurr 
ruled  for  law,  fincc  the  rc-int reduction  of  the  jruts  into 
Engfai.J,  in  the  time  of  the  usurpation  by  Cfw&ett, 
Tor  if  that  were  the  cafe*  the  Jews  are  frill  in  the  fame 
predicant  em;  which  every  day's  experience  contradicts : 
the  Stat,  tt' A"-  having  made  no  alteration  in  this  refpccl, 
it  only  dilpeuung  with  the  neccflity  of  reading,  4  CVotjw. 

But  a  per  fen  having  once  had  benefit  of  clergy,  fnall 
not  be  ouikd  of  his  clergy,  by  the  bare  mark  in  his 
hand,  or  by  a  p;.ro!  averment,  Without  ti.e  record  [citi- 
fying it,  or  a  tranfeript  thereof,  according  to  the  follow- 
ing Itatutcs.  z  tf.  h\  373 

By  Stat.  34  &  55  //.  8.  c«p.  14.  The  Clerk  of  the 
crown,  or  of  rhe  pL>ace«  or  of  affile,  fh all  certify  a  tran- 
fcript  briefly  ttf  the  ienor  of  the  indictment,  outlawry,  or 
convict  ion  1  and  attainder,  into  the  King's  Bench  in 
foriydays;  and  the  cleric  of  the  crown,  when  the  judges 
efathTe,  or  ju [tires  of  the  peace  write  to  him  tor  the 
names  of  liuch  per  Jon  s,  {hall  certify  the  fame,  with  the 
caufes  of  the  conviction  or  attainder. 

Another  method  :j  given  by  the  Stat.  3  IF.  -J?  M+  e.  9. 
J?fl.  7  ;  which  en.bdU,  that  the  clerk  of  the  crown,  clerk 
of  the  peace,  or  tkrk  of  aitife,  where  a  perfon  admitted 
to  clergy  under  that  act  ihaJl  be  convicted,  fhall  at  the 
recoil  cf  the  prclctu:or,  or  any  other  on  the  king's  be- 
half, certify  a  tranlcripi  briefly  and  in  lew  words,  con- 
taining the  effect  and  tenor  of  the  indictment  and  con- 
viction, of  his  having  the  benefit  of  eki'gft  and  the  addi- 
tion of  the  party,  mid  che  certainty  of  the  felony  and 
conviction,  to  rhe  judges  where  iuth  perfon  mall  be  in- 
dieted  for  any  lubitquLnt  oflence* 

Alio  it  fcem*,  thm  it  the  puny  deny  that  he  isihe  fame 
perfon,  ifiiie  mult  be  jiittsed  upon  it,  and  it  mult  6c  found 
upon  trial  that  he  1*  the  lame  pexlont  before  he  can  be 
Otrfted  oi  chrjty.  2  ii.  H,  ^ 7  3*  ^ 

^paimt  tbe  clerendaot'is  oraver  of  clergy,  the  profecu- 
tor  may  file  a  Lul'nt£R.-Fli;a  j  aUedging  fome  fact, 


whk  h  in  hw  deprives  the  defendant  of  the  privilege  he 
claims. 

It  U  a  good  e-Qurfirr-rkf?  to  t*ie  pnvr  of  clergy .  that 
the  uiibnder  ii  nor  entitled 'to  t!i?  ben^iit  of  ih«  (latttte^ 
ocean  ft*  he  was  before  coovicied  of  an  offence,  and  there- 
upon pnved  the  benrfu  of  the  Jtatu,c.  which  wa«  allow- 
ed to  him  ;  allcdging  fhe  truth  of  the  toft  and  prayings 
the  juil^m^nt  of  ihe  couri,  thv.  he  may  tiie  according  to 
law  which  f*tt  u  to  be  tried  by  the  rccsrJ  in  purtiunce 
oftfr  $f,rt  3  j.  S31  5  5  H  8  r.  14,  above  \Uv  t\,  $;auif. 
13$  — Divers  other  ttmttr-pktu  by  which  an  offen- 
der may  ue  deprived  of  clergy,  may  be  framed  from  a 
Confute!  ation  of  tbt  prfmi  to  whQm  it  is  allowed  or  drrjied 
hy  thcr  common  law ;  and  of  tne  circumjt&utfi  under 
which  that  allow  nee  or  denial  ojf  ic  has  been  placed  by 
divers  lt.it uics,  lb*  138. 

The  ufc  cf  this  cnwtir-pfta  however,  had  long  become 
obtolete.  and  out  of  practice?  no  traces  ot  ii  appearing 


in  any  01  me  doors  at  an  mi;  Mae .imrj  wno  was 
Chief  Jullice  of  K.  B.  ffaff*  E}:.z.  But  the  during  pr^c- 
ticei  of  lome  money- coiners  occafioned  i r 5  revival ;  and  in 
the  cafe  of  k.  v.  Mbrfitm  fatlrivfli,  and  Mary  ilhiU,  con- 
vide  i  for  coining  at  the  Old  B&ilty,  in  Sefttcmttr  fefllons 
17^3,  before  Ajkhwjl  J.  a  wmitr  plm  o>  record  was  hied 
on  the  part  of  ttie  prolecurion  ;  alledging  that  the  con^ 
vicls  had  been  before  allowed  the  benefit  of  the  liatute, 
tiic.  And  rhey  were  thereby  oulled  of  their  clergy. 
ZcWA  Hawk.  P,  C.  m  r.  33.  §  19  a, 

lit.  I'rivi1^^  of  C  ^  r  was  no:  induTgeJ  r.t  common 
law,  either  in  high  treafon,  or  in  petit  larceny,  n  r  n 
any  mere  mifdemeancrs  ;  and  therefore  it  may  be  [aid 
down  for  a  rule,  that  it  was  only  allowable  in  petit  trea- 
lons.  and  capital  felonies:  which  for  the  molt  part  be- 
came legally  entitled  to  this  indulgence  by  the  AW.  dt 
Ol&?f  : 5  E,  $.Jtt  3  t.  4,  which  provides,  **  ih±,  tl.-.ks 
Convict  for  tivafons  or  felonies,  tauchinjj  other  perlnns, 
than  the  king  Mmfclf,  fbat]  bate  the  privilege  <J'  Holy 
Church."  But  yet  it  was  not  allowable  in  all  felonies 
whatfoevcr:  for  in  feme  it  was  denied  even  by  the  com- 
mon law,  wis.  itifsjiv'i*  viortuiif  or  lying  in  wait  for  one 
on  the  highway ;  dtpapsfafh  agrmumt  or  drjjroying  and 
ravaging  a  country  j  (z  Hni.  P.  C\  333  j  but  in  thefe 
two  cafes  it  was  c^reMy  remedied  by  Stat,  4  H .4,  c.  2, 
as  to  cict'is  dnlyj)  and  cwn&tifih  t/wwtuti,  or  arfin,  the 
burning  of  houfes.  1  Hat,  i\  C.  346  :  all  which  are  z 
kind  of  hoftile  aits,  and  in  fome  degree  border  on  tn-a- 
fon.  And  further,  ail  thefe  iientuai  crimes,  together 
wtih  petit  treafon,  and  very  rn^ny  other  afils  of  felony, 
are  ouiled  of  clergy  by  particuiur  aSts  of  parliament. 

All  itie  it otu'.r 5  f  r  e^cjuiijivg  clergy,  are  in  fail  no- 
thing  file  but  thr  rcltnring  of  the  law  to  the  fame  rigor 
Oi  capital  punillimeni  in  the  firit  oftcncef  th^t  wai  exerted 
before  the  pi-wihgiant  rtettctlc  was  hi  all  indulged  j  and 
fo  tender  is  the  lawoi  infltdting  capatal  punifhznent,  in  :he? 
fi  Ji  nftance,  for  any  interior  ieiouy,  that  notwithitand- 


iug,  by  the  marble  l(.ivt  ai  d^cljis 


Stat.  aiJ  //.  Sr.  j  c, 


ben  fit  of  clergy  i>  ttot  allowed  in  i*ny  cafe  whatever  j  yet 
when  offences  are  committed  within  the  Admiralty  ju- 
rildicnon,  which  w'ouii  be      r^y  :o.c  st  c^  uimicieJ  by 

I  the  cuEillant  coun'e  L  to  a -quit  and  ..      drge  the 

prifoner*  Mm  756 :  fo/t, 

As  there  is  no  necettity  that  the  Oriiinary  ftiouM  oe- 
mami  the  bwtfit     ik  da%y  for  a  deikj  m  neither  is 

there 
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CLERK. 


ih"ie  any  ih.if  the  prifon-r  Mmfrlf  fbould  demand  it, 
where  it  fuf'icier.tly  appeus  rn  tiie  court  that  he  hath  a 
ripht  to  ir,  in  refprct  of  htJ  bring  in  orders.  SV,  In 
W&ch  ca'fi ,  if  the  prjfonrr  ''ors  not  demand  if,  it  i<  left 
to  the  difcretion  of  the  judje,  either  to  allow,  or  not 
;!!<->\v  it  him.  2  Hawk.  P.  C.  e.  31.  <j  112. 

Clerg  •.  ni  iv  b<5  demanded  after  judgment  given  againfl 
a  perfon.  whether  of  death,  jSjfir.  sod  even  under  the 
gallows,  if  there  be  a  proper  judge  therr,  who  ha*  power 
to  allow  it.  2  Haw*.  P.  C.  f.  33  ^  ill. 

To  conclude  this  head  of  inquiry,  it  may  b*  obrirvcd  — 
l.  That  in  all  felonies,  whether  new  cheated  or  by  com- 
mon l.iw,  cl<rgv  is  now  allowable,  unlefs  taken  away  by 
exprels  word*  of  an  ad  of  parliament.  2  H<d  P.C  330. — 
a.  Tli.it  where  clergy  is  taken  away  from  the  principal, 
it  is  not  of  courfe  taken  aw  iv  from  the  acceflbry  ;  unlrfs 
he  be  alfo  particularly  included  in  the  words  of  the  Ha- 
tu"e.  2  Hawk.  P.  C.  c.  33.  §  26.  And  where  clergy  is 
taken  away  cxprefcly  by  any  llatute,  the  offence  mull  be 
laid  in  the  indictment  10  be  agninff  that  very  ftatute,  and 
the  words  of  it,  rr  the  offender  lha!l  have  his  clergy. 
Kel.  104  H.  P.  C  231. — 3  That  when  the  benefit  of 
clergy  is  taken  away  from  the  eJFure  (as  in  cafe  of  mur- 
der, robbery,  rape,  (Je.^  a  principal  in  the  fecond  de- 
gree, being  prefent  aiding  and  abetting  the  crime,  is 
excluded  from  his  clergy  equally  with  him  that  is  prin- 
cipal in  the  firll  degree :  bu\  —  4.  That  where  it  is  only 
taken  away  from  the  perfon  commuting  the  offence,  (as  in 
the  cafe  of  flabbing,  or  Jsrceny  in  a  dwelling  h'>ufe,  or 
privately  Healing  from  the  perfon,)  his  aiders  and  abet- 
tors are  not  excluded  ;  as  fuch  Itatutcs  arc  to  be  taken 
literally.  I  Hal.  P.  C.  529:  Fefter  356,  7. 

IV.  The  nrJf^ttOKfi  arc  fuch  as  a/Feet  the  prefent  in- 
tereff  and  future  credit  and  capacity  of  the  party,  as 
having  been  once  a  felon,  but  now  purged  from  that 
guilt  by  the  privilege  of  clergy,  which  operates  as  a  kind 
of  ffatute  pardon. 

1.  By  t hi?  conviction,  the  offender  forfeits  ail  his 
gcods  to  the  kin<» ;  which  being  once  veiled  in  the  crown, 
Jhall  not  afterwards  be  reflored  to  the  offender.  2  Hal. 
}'.  C.  j88. — 2  After  conviction,  and  till  he  receives  the 
judgment  of  the  law  bv  branding,  or  fomc  of  its  fubrti- 
tutes,  or  e!fe  is  pardoned  by  rhe  king,  he  is  to  all  in- 
tents and  purposes  a  felon,  and  fuhjeel  to  all  the  disabi- 
lities and  other  incidents  of  a  felon.  3  P.  U'nt.  4^7  — 
3.  After  burning,  or  its  fubflituf,  or  pardon,  h<*  is  dif- 
charged  for  ever  of  that,  and  all  other  clergyable  felonies 
before  committed  ;  but  not  of  felonies,  from  which  be. 
refit  of  clergy  is  excluded  ;  and  this  by  Stats.  8  Eliz.  c.  4. 
and  18  Elz.  c.  7. — 4.  By  the  burning,  or  its  lubHitute, 
or  the  pardon  of  it,  he  i»  rellored  to  all  capac;t!e^  :md 
credits,  and  the  pofleflion  of  his  lands,  as  if  he  cad  ne- 
ver he«n  convicted.  2  Ha!,  p.  C.  3P9:  C,  Rep  1  10  — 
5.  What  is  faid  with  regard  to  the  advantages  of  com 
m  •  ^  atid  l.iymen,  fnhfecjuen?  to  the  burning  in  the 
hand,  is  equally  applicable  to  nil  peer  and  clergymen, 
alio:  u;»h  never  branded  z*  all,  or  fubje&ed  to  other  pu- 
BlfJuneni  iu  its  ftead    z  Hal  P  C.  389,  300. 

Jt  is  hoiden,  that  -jf(cr  a  nian  »s  athnitted  to  hh  clergy, 
t  is  actionable  to  call  him  feion  ;  becauie  his  offence 
beir  t;  f.urcon<-d  by  the  llaruir,  all  the  ;r.famy  and  other 
cowequen.es  of  it  are  Uncharged.  2  Hawk.  P.  C.  c.  33. 
$132. 


As  to  what  felonies  are  u.'b.t,  find  v.-!; at  n- ':/'.-?.>/ 
crefgy.  Sec  title  Felons,  and  more  p*rticu!ai!y  the  Index 

to  i*  Hr.vh.  P.  C. 

Cuts  1  co A  o  m  t  t  t  kn  n  o ,  See  Admit  tend*  Clerico. 

Ci.ERICO  INF*  A  SACIOS  OrOINFS  CnNSTITUTO,  NOW 

Ki  rci  m>"  in  Officiom,  A  writ  directed  to  thofe  who 
h.ive  thruff  a  bailiwick,  or  other  office  upon  one  in  holy 
orders  tharjf':^  them  ro  rclcafe  him.  Reg.  Orig.  143. 

Lle*ico  capto  i»er  Statutom  Mircatorum, 
f  e.  A  writ  for  the  deli\try  of  a  elrriout  of  prifon,  who 
is  taken  and  imprifoncd  upon  the  breach  of  a  flatute 
merchant.  Reg.  Oig.  147.  See  out*-  title  Clagy. 

Ci  tKICO    CONVICTO   CCMMIJfO  GaoL.K  IN  DFFECTU 

OnnfNARii  dj:lib«» ando,  An  ancient  writ  that  lay 
for  the  dettieiy  of  a  cl  rk  to  his  ordinary,  that  was  former- 
ly an  deled  o  f  felony,  by  reafon  hia  oulinary  did  not  chal- 
lenge him  according  to  the  privileges  of  daks.  Reg. 
Ch  'g.  69.  Sec  ante  title  Cletgy. 

CJ.ERK,  c!ericus.~\  The  law  term  for  a  clergyman, 
and  by  which  all  of  them  who  have  not  taken  a  degree 
are  designated  in  deeds,  (sc.  In  the  mod  general  fignili- 
c.ition,  is  one  that  belongs  to  the  holy  minillry  cf  the 
church  ;  under  which,  where  rhe  Canon  Jaw  hath  full 
power,  are  not  only  comprehended  faccrdttu  and  diaconi, 
but  alfo  /ubdtaccii,  l0yr**t  atolyii,  excrci/l*  and  ojliarii  : 
but  the  word  rus  been  anciently  ufv'd  far  zfe;u!ar priejl ; 
in  oppofition  to  a  rdighm  or  tegular.  Parocb.  Ant:q.  171. 
And  is  faid  to  be  properly  a  minifter  or  pricil,  one  who  is 
more  peculiarly  called  in  fortem  Dituni.  Blount. 

Cleric,  In  another  fenfe  denotes  a  perfon  who  prac- 
tifeshis  pen  in  any  court,  or  otherwife  ;  of  which  clerks 
there  are  various  kinds,  in  fevcral  offices,  tiff. — The 
Clergy,  in  the  early  ages,  as  they  cngrofTcd  alinoll  every 
other  branch  of  learning,  fo  were  they  peculiarly  re- 
markable for  their  proficiency  in  the  lludy  of  the  law, 
Nidlus  clerieus  niji  caujidicut*  is  the  character  given  of 
them  foon  after  the  Corqueil  by  tyUliam  of  Meilmjbmy* 
The  judges  therefore  were  ufually  created  out  of  the  Li- 
cred  order;  and  all  the  inferior  offices  were  fupplied  by 
the  lower  clergy,  which  has  occaftoned  their  fu^ccflfors 
to  be  denominated  ilttitto  this  day.  1  Comm.  17. 

Clerk  of  the  Actj.  An  officer  in  the  Navy  Office, 
whofe  bufinefs  it  is  to  record  all  orders,  contracts,  bills, 
warrants,  foV.  tranfac'ted  by  the  Lord  High  Admiral,  or 
L.n-ds  C>mrniffioners  of  the  Admiralty,  and  Commit- 
fioners  of  the  Navy.  See  S:ar.  22  y  jj  Car.  z.c  11. 

Clkkk  or  Affidavits,  In  the  court  of  Chancery,  is 
an  officer  (hat  files  ail  ajidavits  made  ufc  of  in  court. 

Clerk  opthe  Avsise,  Is  he  that  writes  all  things  judi* 
Ctally  done  by  the  j unices  of  affijes  in  their  circuits.  Cromp, 
Jwrfd.  Z2j.  This  officer  i>  affociated  to  the  judge  in 
com toiffions  of  etjjife,  to  take  a/fifes,  C^r. — Clerk  of  the 
affife  Oiall  not  be  counfel  with  any  perfon  on  the  circuit. 
Stat.  33  Hen.  8.  c.  24.  §  5  — To  certify  the  names  of 
felons  convict.  See  title  Clergy,  ben:f:  of,  II. — How  pu- 
nifhed  for  concealing,  csV.  any  indictment,  recognizance, 
fine  or  forfeiture.  Stat.  22  &  23  C.  2.  c  22.  $  9  :  3  Geo.  i. 
c.  15.  §  12  — See  title  Efireat,  Sheriff. — To  take  but  2j. 
for  drawing  an  indictment,  and  1  itning  ifdefecu-e.  10 
'J*  1 1  ff.  3.C  25.  §§  7,  8.—Finoablc  for  falfely  record- 
mg  appearances  of  perfons  returned  on  a  jury.  3  Geo.  2. 
r.  25.  $  3.  See  title  Jury. 

Cttir, 


C  L  E  R  K — OF  THE  BAILS — HANAPER. 


Clf.sk  op  the  Bait.?,  An  officer  belonging  to  the 
court  of  JC  rtfs  Bench.  He  files  the  bail  pieces  taken  in 
that  court,  and  attends  for  that  purpofe. 

Clerk  of  the  Cheque,  An  officer  in  the  King's 
court,  fo  called  bccaufe  he  hath  the  check  and  control- 
mem  of  the  yeomen  of  the  guard,  and  all  other  ordinary 
yeomen  belonging  cither  to  the  King,  Queen  or  Prince  ; 
giving  leave,  or  allowing  th.-ir  abfence  in  attendance,  or 
diminifhing  their  wages  for  the  fame:  he  alfo  by  himfdf 
or  deputy  takes  the  view  of  thofe  that  are  to  watch  in 
the  court,  and  hath  the  fetting  of  the  watch.  See  Stat. 
^  *,  If.  S.  c.  ii.  Alfo  there  is  an  officer  of  the  fame  name 
in  the  King's  dock -yards  at  Plymouth,  Drptford,  ffinlwicb, 
Chatham,  &c. 

Clerk  Controller  of  th*  Kind's  Housk, 
Whereof  there  are  two  :  An  officer  in  the  King's  court, 
that  hath  authority  to  allow  or  dif  allow  charges  and  de- 
mands of  Purfuivar.ts,  MeiTcngersof  the  Green  Uoth,  S"V. 
He  hath  likewife  the  ovcrlight  of  all  defects  and  mif- 
carriage*  of  any  of  the  inferior  officers  :  and  hath  a  right 
to  fit  in  the  counting- houfe,  with  the  fuperior'officers,  viz. 
the  Lord  Steward,  Treafurer,  Controller,  and  Cofferer  of 
the  Houfehold,  for  correcting  any  diforders.  See  Stat. 
33  //.  8.  r.  12. 

Ci.f.rk  or  the  Crown,  clfrlcus  coronet. \  An  officer  in 
tin-  Kuig:  Bench,  whofe  function  is  to  frame,  read  and 
record  all  indictments  againff.  offenders  there  arraigned  or 
indicted  of  any  public  crime.  And  when  divers  perfons 
arc  jointly  indicted,  the  Clerk  of  the  crozvn  mall  take  but 
one  fee,  viz.  n.  for  them  all.  Stat.  zH.^.c  io.  He  is 
otherwife  termed  Clerk  of  the  Crown-office,  and  exhi- 
bits informations,  by  order  of  the  court,  for  divers  of- 
fences. Sec  title  InjWtr.asbn. 

Clerk  op  the  Crown  in  Chancery,  An  officer  in 
that  court  who  continually  attends  the  Lord  Chancellor  in 
perfon  or  by  deputy  :  he  writes  and  prepares  for  the 
Great  Seal,  fpccial  matters  of  State  by  commiffion,  or  the 
like,  either  immediately  from  his  majclly's  orders,  or  by 
order  of  his  council,  as  well  ordinary  as  extraordinary, 
phs,  com  millions  of  lieutenancy,  of  jullicesofaffifc,  oyer  and 
terminer,  gaol  delivery,  and  of  the  peace,  with  their  writs 
of  aflbciaiion,  CsV.  Alfo  all  general  pardons,  at  the 
King's  corona:ion  ;  or  in  parliament,  where  he  fits  in  the 
Lords'  houfe  in  parliament  time  j  and  into  his  office 
the  writs  of  parliament,  with  the  names  of  knights  and 
burgelfes  elected  thereupon,  are  to  be  returned  and  nled. 
He  hath  likewife  the  making  out  of  all  fpccial  pardons: 
and  writs  of  execution  upon  bonds  of  ftatute-ll.tplc  for- 
feited ;  which  was  annexed  to  this  office  in  the  reign  of 
Queen  M.iyy  in  confidcration  of  his  chargeable  attend- 
ance. 

Clkkk  of  the  Declarations,  An  officer  of  the 
court  of  King's  Beach,  that  files  all  declarations  in  caufes 
there  depending,  after  they  are  ingrofled,  fifir. 

Clerk  or  the  Deliveries,  An  officer  in  the  Tower 
of  London,  who  exertifes  his  office  in  taking  of  indentures 
for  all  (lores,  ammunition,  £A\  iiTued  from  thence. 

Clerk  of  the  Errors,  cloicus  trrmtmJ]  In  the  court 
of  Comnons  Pitas,  transcribes  and  certifies  into  the  King's 
Bench  the  tenor  of  the  records  of  the  caufe  or  action  upon 
which  the  writ  of  error,  made  by  the  curfitor,  is  brought 
there  to  be  heard  and  determined.  The  Clerk  of  the 
Errors  in  the  KUr'i  Bench,  likewife  tranferibes  and  cerii- 
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fics  the  records  of  caufes,  in  that  court,  into  the  K.\ci'cj»rr, 
if  the  caufe  of  action  were  by  bill:  if  by  original,  the 
Lord  Chief  Jullice  certifies  the  record  into  the  Houfe  of 
IVers  in  Parliament,  bv  taking  the  tranfeript  from  the 
Clerk  of  the.  E>tvrst  and  delivering  it  to  the  Lo*i  Chan- 
cellor, there  to  be  determined,  according  to  the  Stats. 
27  tint,  c.  8,  and  31  Etiz.  c.  1.  The  Ctak  of  t'n-  mors  tit 
the  Exchequer  alfo  tranferibes  the  records  certified  thi- 
ther out  of  the  King's  Benrh,  and  prepares  them  for 
judgment  in  the  court  of  Exchequer  Chamber,  to  be 
given  by  the  juftices  of  C.B.  and  Barons  there.  Stats. 
16  Car.  2.  c .  2  :  20  Car.  z.  c.  4.  Sec  title  En  or. 

Clerk  of  the  Essoins,  An  officer  belonging  to  the 
Court  of  Common  Pleas,  who  keeps  the  ejlin  ic'.ls  ;  and 
the  ejfuin  roll  is  a  record  of  that  court:  he  has  the  pro- 
viding of  parchment,  and  cutting  it  out  into  rolls,  mark- 
ing the  numbers  thereon  ;  and  the  delivery  out  of  all  the 
rolls  to  every  officer  of  the  court;  the  receiving  of  them 
again  when  they  are  written,  and  the  binding  and  miking 
up  the  whoh  bundles  of  every  term;  which  he  doth  as 
fcrvant  of  the  Chief  Jullice.  The  Chief  Jullice  of  C.B. 
is  at  the  ch-irgc  of  the  parchment  of  all  the  rolls,  fur 
which  he  is  allowed  ;  as  is  3lfo  the  Chief  Jullice  of  B.  R. 
befides  the  penny  for  the  feal  of  every  writ  of  privilege 
and  outlawry,  the  feventh  penny  taken  for  the  feal  of 
every  writ  in  court  under  the  ^reeo  wax,  or  petit  feal  ; 
the  f.iid  Lord  Chief  Juftices  having  annexed  to  their  of- 
fices or  places,  the  cutlody  of  the  laid  feals  belonging  to 
each  court. 

Cler k  or  the  Est R e ats,  elenens  cxtraelomm. ]  A  c ler k 
or  officer  belonging  to  the  Exchequer,  who  every  Term 
receives  the  eftrcats  out  of  the  Lord  Treasurer's  Remem- 
brancer's Odice,  and  writes  them  out  to  be  levied  for  the 
King  :  and  he  makes  fchedules  of  fuch  fums  ejirca'al  as 
arc  to  be  difcharged.  See  title  Ejheat. 

Clerk  or  tiii.  Hanaper,  or  Hamper,  An  offi.er 
in  Chancery,  whofe  office  is  to  receive  all  the  money  due 
to  the  King,  for  the  feah  of  charter-,  patents,  commiffions 
and  writs  ;  as  alfo  fees  due  to  the  officers  for  enrolling  and 
examining  the  fame.  He  is  obliged  to  attendance  on  the 
Lord  Chancellor  daily  in  the  term  time,  and  at  all  times 
of  fealing,  having  with  him  leather  bags,  wherein  are 
put  all  charters,  &c.  After  they  are  fealed,  thofe  bags, 
being  fealed  up  with  the  Lord  Chancellor's  private  leal, 
are  delivered  to  the  Controller  of  the  Hanaper,  who,  upon 
receipt  of  them,  enters  the  effect  of  them  in  abo;>!c, 
This  h.wafitr  reprcfents  what  the  Ro/naus  termed  fife  am, 
which  contained  the  Emperor'?  trcafure  ;  and  the  Exche- 
quer was  anciently  fo  called,  bccaufe  in  eo  recondcr-ntur 
ban  a  pi  If  fcutr.v  ctetcraque  vafa  quit  in  ccufum  &  tribuium 
perfohi  fkbant ;  or  it  may  be  for  that  the  yearly  tribute 
which  princes  received  was  in  hampers  or  large  veflels 
fullof  money.  There  being  an  arrcar  of  10, -gol.  \zs. 
1 1  d.  of  feveral  ancient  fees  and  falaries,  &rV.  payable  out 
of  this  office  ;  and  there  being  a  remainder  of  13,693  /. 
It.  II  d.  of  the  fix-penny  llampduty  on  writs  granted  for 
relief  of  the  fuitors  of  the  court  of  Chancery;  it  was 
enacted  by  the  Stat.  23  G.  2.  c.  2C,  that  thereout  the 
10,590/.  12/.  i\d.  (hould  be  paid  to  the  creditors  of 
thii  otfke.  That  the  faid  duty  Ihould  be  made  perpetual ; 
and  thereout  3000/.  per  annum  mould  be  paid  to  the 
C,t>i  of  tlx  Hi/:a/,>,  that  the  refidue  of  the  1  3,608 1.  1  s. 
lid.  fliould  be  hid  out  in  government  fctui;;ic;,  and 
I  i  the 


C  L  E  R  K — or  inrollments — or  re  ace. 


the  intcrert  paid  to  the  Clerk  cf  the  Haiaper,  who  (hould 
p.iy  l,:o      W  '  f  ftplfs,    And  that  in  cafe 

the  revenue  of  this  office  fo  augmented,  mould  be  more 
than  fuffirient  to  p.iy  all  fcv.-s,  falaries,  &c.  the  clerk 
Ihould  account  hr  the  furplus. 

Clkrk  of  thf.  IsROLLMtNTs.  An  officer  cf  the  Com- 
ma Pleat,  that  inrolls  and  exemplifies  all  fines  and  re- 
coveries, and  returns  writs  of  entry,  fummons  and  fcifin, 

Clerk  op  the  Juries  cleritus  jttratorum  ]  An  officer 
belonging  to  the  court  of  Common  P!r,is,  who  makes  out  the 
writs  of  IrabeAl  corftrm  and  dijlrin^as,  for  the  appearance 
of  jun?s  ;  either  in  that  court,  or  at  the  affiles,  after  the 
jury  or  panel  is  returned  upon  the  <vtmre facets :  he  nlfo 
enters  into  the  rolls  the  awarding  of  thefe  writs  ;  and 
mtkes  all  the  continuance;,  from  th:  going  out  of  the  l>a- 
ht.is  corpora  until  the  verdict  is  given. 

Cti'RK  of  the  M a v k B T , clrr'uus  mercati  hefpitii  regis.} 
Is  an  oHiccr  of  the  Kind's  houfe,  to  whom  it  belongs 
to  t  ike  charge  of  the  King's  meafures,  and  keep  the 
ItinUards  of  them,  which  ;<re  examples  of  all  meafures 
throughout  the  land  ;  as  of  elU,  yards,  quarts,  gallons, 
&V.  And  of  weights,  bufhcls,  &c.  And  to  fee  that  all 
weights  and  meafures  in  every  place  be  anfwerable  to  the 
faid  llandatd  :  as  to  which  office  fee  Fleta,  lib.  2.  cap.  8. 
9,  10.  fc5u\  Touching  this  officer's  du:y,  there  are  a'fo 
divers  llatutes,  as  13  R.  2.  cap.  +  ;  and  16  R.  z.  e.  3;  by 
which  every  clerk  of  the  market  is  to  have  weights  and 
meafures  with  him  when  he  makes  eflay  cf  weights, 
is\\  mark'd  according  to  the  Ihndard  ;  and  to  feal 
weights  and  meafures,  under  penalties. 

The  Stat.  16  Car.  I.e.  19,  ennfls,  Th.it  clerks  of 
the  market  of  the  King's  or  Prinrc's  houflnuld,  fhall 
enly  execute  their  offices  within  the  verge  ;  and  head 
officers  are  to  aft  in  corporations,  CirV.  'i  he  clerks  of 
markers  have  geneially  power  to  hold  a  court,  to  which 
end  they  may  ifl*ue  out  procefs  to  fncriffs  and  bailiff;  to 
bring  a  jury  before  them  ;  and  give  a  charge,  rake  pre- 
ferments of  fuch  as  keep  or  uic  falfe  weights  and  mea- 
fures ;  and  may  let  a  fine  upon  the  offenders,  fete.  4  /•>/?. 
27+.  But  if  they  take  any  other  fee  or  reward  than 
what  is  allowed  by  ftatute,  (sfc.  or  impofc  any  fines 
without  legal  trial ;  or  otherwife  mifdemcan  themfclvcs, 
they  fhall  forfeit  5/.  for  the  firft  offence,  10  A  for  the 
fecond,  and  20/.  for  the  third  offence,  on  conviction 
before  a  jurtice  of  peace,  fifo  The  court  of  the  Clerk  cf 
the  market  is  incident  to  every  fair  and  market  in  the 
kingdom,  to  puniJh  mifdemeanors  therein  ;  as  a  court  of 
Pit  pv&fri  is  to  determine  all  difputes  relating  to  private 
or  civil  property.  It  is  ths  mofl  inferior  court  of  crimi- 
nal jurifdiclion  in  the  kingdom.  +  Comm.  27c.  See  alfo 
Sn/s.  21  C.  2.  c.  8 :  23  C.  2.  c.  12,  and  title  Mights  and 
Meafures. 

Clerk  Marshal  of  the  Kinc's  Boon,  An  officer 
that  ancuds  the  Ma-Jhal  in  his  court,  and  records  all  his 
proceedings. 

CtER  Kof  the  NiCHlLSOr  NlHILS,  cleriats  nihilorum.} 
An  officer  of  the  court  of  Exchequer,  who  makes  a  roll  of 
all  fuch  fums  as  are  nihiled  by  the  fhenffs  upon  their 
ettreais  of  green  wax;  and  delivers  the  fame  into  the  Re- 
membrancer '.'  Office,  to  have  execution  done  upon  it  for 
th  e  king  bec  Stat.  5  R.  2.  c,  1 3  >—NUhIj  are  iflues  by  way 
of  fine  or  amc rcemcnt. 


Clerk  op  the  Ordnance,  An  officer  in  the  Totvert 

who  re  Mlfers  all  orders  touching  the  King'j  enhance. 

ClLlK  OF  THE    OUTLAWRIFS,  tftrtCaS  Utlag.1i  .art.  >".."} 

An  officer  belonging  to  the  court  of  Common  Pleas,  being 
the  fervant  or  deputy  to  the  King's  .'.tturney  General,  for 
making  out  writs  of  capias  udagatum,  after  cutis ; 
the  King's  Attorney's  name  being  to  every  one  of  thofe 
wrirs. 

Clerk  of  the  Paper  Office,  An  officer  in  the  court 
of  Ki/:£*s  Bench,  that  makes  op  the  papcr-booki  of  fpecial 
pleadings  and  demurrers  in  that  ct-urt. 

Clerk  of  thf  Waters,  An  officer  in  the  Ccmmm 
Pius;  who  hath  the  cuflody  of  the  papers  of  the  warden 
of  the  Fleet,  enters  commitment*  and  discharges  of  pri- 
foners,  delivers  out  day-rules,  &c. 

Clfkk  or  a  Pakiih,  See  title  Patijb  Clerk. 

Clerk  of  Tin  Parliament  Rolls,  c/erieus  Hhthftm 
parliament:.}  An  officer  who  records  all  things  done  in 
the  high  court  of  parliament,  and  ingrofleth  thein  in 
parchment  10IL-,  for  their  better  prefcrvation  to  poilcri- 
ty:  of  thefe  officers  there  ..re  two,  one  in  the  Lords' 
Houfe,  and  another  in  the  Houfe  of  Commons. 

Clerk  0?  the  Pa-tints,  Or  of  the  letters  paten: 
under  the  Great  Seal  of  Engiand\  an  office  erected  18 
Jnc.  t. 

Clerk  of  the  Pface,  Cleiicus  pacts.}  An  officer  be- 
longing to  the  feffions  of  the  peace:  his  duty  is  to  rrad 
indictments,  inrol  the  proceedings,  and  draw  the  procefs ; 
he  keeps  the  counter-part  of  the  indenture  cf  armour ; 
records  the  proclamation  of  rates  for  fervants  wages  ;  has 
the  cuitody  of  the  regiiler-book  of  licences  given  to 
badgers  of  corn;  of  perfons  licenfed  to  kill  game,  djfe. 
And  he  regiftcrs  the  eitatcs  of  papifh  and  other.*  not  tak- 
ing the  oaths.  Alfo  he  certifies  into  the  King's  Bench 
tranferipts  of  indictments,  outlawries,  attainder*  and  con- 
victions, had  before  the  jullices  of  peace,  within  the 
time  limited.  Sec  title  CLrgj,  benefit  tf — And  as  to  his 
duty  reflecting  Eltreats,  fee  title  Ejireats. 

The  Cujlot  Rntulorum  of  the  county  hath  the  appoint- 
ment of  the  clerk  of  the  peace,  who  may  execute  his 
office  by  deputy,  to  be  approved  of  by  the  Cufzos  R<>tu- 
lerum  to  hold  the  office  during  eood  behaviour,  See  Stats. 
37  H.  8.  e.  1  :  1  M.  c.  21. 

The  following  is  the  form  of  the  oath  prefcribed  by 
Stat.  1  //'  J  M  c.zi,  to  be  t«ken  by  the  clerk  of  the 
peace  in  open  SeSions  before  he  enters  on  his  office. 

J  C.P.  £  fivtat,  flat  J  i.ne  net  \fmUT\  n>.)  will 
pay  any  Jim  or  fums  01 'mute?,  cr  cihir  rcveul  what- 
foe :  cr,  nor  green  any  bents'  or  ether  aj/urance  to  pay 
amy  rmm-^fte  cr  profit,  J'.uBly  cr  indirecllyt  to  any 
pf<f>n  or  ftrfons  ivhomjoever  fcr  [*/>'3  nomination 
and  appointment. 

Se  help  me  Cod. 

He  is  alfo  to  take  the  oaths  of  allegiance,  fuprcnucy 
and  abjuration,  and  perform  fuch  requiutes  as  other  per- 
fons who  qualify  for  offices. 

By  Stat.  22  Geo.  2.  c.  46.  §  14,  No  Cleik  of  the  peace, 
or  his  deputy,  fhall  act  as  folicitor,  attorney  or  agent 
at  the  feffions  where  he  acts  as  clerk  or  deputy,  on 
penalty  of  50/.  with  trcbic  cofls. 

Bum  in  his  Ju/Uce,  title  Clerk  of  the  Peace,  hints  how 
neceffary  it  is  that  all  his  fees  Ihould  be  regulated. 


C  L  E  R  K — OF  TEACE — 0?  WARRANTS* 


or  payment*,  which  is 
fctei  fefi  down  by  what 
mentioned  in  Lhc  Sitat. 


^  If  a  Clerk -of-the-peaee  mifdemcans  hisnfeEf,  the  juf- 
riccs  of  peace  in  quaner  fef&oni  have  powrr  to  dilcharge 
him;  and  \\\*  Cufi«f  Rwuttium  is  to  chute  another,  i 
fident  in  the  county,  or  on  his  default  ihe  feffionf  mw 
appoint  one;  the  place  k  not  to  be  fold /on  pain  of 
forfeiting  double  the  value  of  the  fnrn  given  by  each 
party,  and  disability  to  enjoy  their  rti  jectk  offices, 
&c.  Star,  r  HT.  V  M.ff.  i 

Clerk  of  the  Pell,  cleriivs  p/Uh."]  A  clerk  beTong. 
trig  to  the  Exchequer,  whofe  offi.e  is  to  enter  every  teller'* 
bill  into  a  parchment  roll  or  fkin,  called  ptlUi  reeefit*rtt*n, 
and  alio  to  nuke  anothcj 
termed  pellij  iktttmm  \  w 
warrant  the  money  was 
zz     35  Gv.  a.  zz, 

Cli-kkof  the  Pettv  Bag,  tttrUtu  fttrv*  Sag*."]  An 
officer  of  the  court  of  C&meery,  There  arc;  three  of  thefc 
officers,  of  whom  the  Milter  of  the  Rolls  is  the  chief. 
Their  office  is  to  record  the  return  of  all  inquisitions  out 
of  every  (hire  ;  to  make  out  patents  of  cuftomers,  gaugers, 
controllers,  &c.  all  conge  *P  elites  for  bifhops,  the  fum- 
mon*  of  the  nobility,  and  hurgefles  to  parliament;  com- 
rtiiilioni  directed  ra  knights  and  others  or' every  fhire,  for 
atfelting  fubfidies  and  taxes:  all  offizes  found  fej?  mortem 
arc  brought  to  the  clerks  of  the  petty  big  to  be  filed  : 
and  by  them  are  entered  all  pleadings  of  the  Chancery 
concerning  the  validity  of  patents  or  other  things  which 
pifs  the  wreat  Heal ;  they  bdib  make  forth  lUwatts  upon 
txiam  of  ftatutes-ltaple,  and  recovery  of  recognizances 
forfeited,  and  ail  elsgits  upon  them;  and  all  fuits  for  or 
ag  kin  it  any  privileged  peribn  are  profetiued  in  their  of- 
fice, CsV. 

Clerk  or  the  Pipe.  clrrUus  pip*c^\  An  officer  in  the 
Exchequer  who  having  the  accounts  of  debts  due  to  the 
King,  delivered  and  drawn  out  of  the  Remembrancer's 
Offices*  charges  them  down  in  the  grrat  roll,  and  is  called 
Cfak  vf  tk-  pipe  from  the  fhapc  of  that  roll,  which  is  put 
together  like  a  pipe :  he  alio  writes  out  warrants  to  (he 
fhcriiTi  to  tcvy  the  fatd  debts  upon  the  goods  and  chattels 
of  the  debtors ;  and  if  they  have  no  goods,  thm  hoJra^s 
them  down  to  the  Lord  Treafurer*s  R=  mcmbranccr,  to 
write  eHreats  again  11  their  lands.  The  ancient  revenue  of 
the  cro«n  Hands  in  charge  to  him,  and  he  fees  the  fame 
anfwered  by  ihe  farmers  and  fheril&  :  he  makes  a  charge 
toall  iherifFs  of  thdr  fuinmons  of  ih&prpe,  and  green  wax, 
and  lakci  care  it  be  anAvered  on  their  accounts.  And  he 
hath  the  drawing  and  ingrofling  of  ull  leafes  of  the  kSn^^s 
Jyjids ;  having  a  fermdary  and  feveral  clerks  under  him. 
In  the  reign  of  King  Htn.  VI.  thU  officer  was  called  In* 
grvflhtm  magni  rttulr.  See  Stett.  33  H™.  8.  c.  *s. 

Clerk  op  the  Pleas*  tleruus  plncifo?ttm.~]  An  officer 
in  the  court  of  E.*cbtQKi\  in  wbofc  office  ali  the  oMiters  of 
the  court,  up  n  Jpecjal  privilege  belonging  unto  them, 
ought  to  fue  or  be  fued  in  any  a&ion,  £oY.  The  clerk  of 
the  fleets  ha$  under  him  a  great  many  clerks,  who  are  at- 
tornics  in  all  fuita  commenced  or  depcuding  in  the 
Court  of  Exchequer, 

Clerks  of  the  Privy  Seae,  th-rUus  fri<vati fr;  ■">■] 
Theft  are  four  of  the  officers  which  attend  the  Lord  Priiy 
Seal  :  or  if  there  be  no  Lord  Privy  Seal,  the  Principal  Se- 
cretary of  State  ;  writing  and  nuking  out  .til  things  that 
are  feat  by  warrant  from  the  Signet  10  the  Prhy  Seat,  and 
which  are 'to  be  parted  to  the  Great  Seat :  atfo  they  make 
out  pd-uyfeais,  upon  a  fpcciai  occafion  of  hi*  Miijelty's 


affair*;  a.%  for  loan  of  moneyF  and  the  like.    He  tha 


D  »w  ca]!c 
time  1  called  GUrk 
to  have  bten  recjki 
of  the  realm.  S:  ts 

C L M it  K   OF  TM 

Exchequer,  who 
to  fee  tne  difcharg 
4.  The  Clerk  o; 


Vcrus  to  h;. 
r/eati  but 


jainlt  t^eCSerJ 
1  the  pipe, 
nd  Remembra 


in  1  lie 


fwt>fn  to  make  a  feheduie  of  per(bns  difcharged  in  their 
offices.  Star.  5  Rk.  2,  //,  J .  1. 1  5. 

Clehk  op  the  Rolls,  An  officer  of  the  Chancery, 
that  nuke*  fcaTCh  for,  and  copies  deeds,  ofhees, 

Clkric  or  the  flutes,  In  the  cout  t  of  King'*  Bench, 
is  he  who  draws  up  and  enters  all  the  rules  and  orders  made 
in  court :  and  gives  rules  of  courfe  on  divers  writs  ;  this 
officer  is  men;ioned  in  Stat.  22  tSf  23  Cor.  z,  r,  zz. 

Clerk  of  the  SkWEka,  An  officer  belonging  to  the 
comruiffioners  of fetaers,  who  writes  and  records  their  pro- 
ceedings, which  ihey  tranfail  by  virtue  of  their  commif- 
iions,  and  the  authority  given  them  by  SteU.  ijEtiz. 
c.  9.  See  title  Sewers. 

Clerk  of  the  Signet,  clerkut  J?gn*tk]  An  officer 
continually  attendant  on  his  Majclty's  Principal  Secretary, 
who  bath  the  cuflody  of  the prhyjrgnrft  as  well  for  feeling 
his  Majeftj's  private  letters,  as  fuch  grant*  as  pafs  the 
King's  hand  by  bill  Signed  :  and  of  thefe  clerks  or  of- 
ficers there  are  four  that  attend  in  :heir  coorfe,  and  have 
their  diet  at  the  Secretary's  table.  The  fees  of  the  <7<ri 
if  tin  jtgn'U  and  privy  feat,  are  limited  particularly  by 
Jtatuttr,  with  a  penalty  annexed  for  takiog  any  thing 
more.  See  27  H.  3*  e,  11. 

Clerk  of  the  Kino's  Silver,  derUut  argenti  regis."] 
An  ofikcr  belonging  to  the  court  of  Cims/rca  Pleas,  to  whom 
every  fine  is  brought  after  it  hath  parted  the  ofhee  of  the 
tujios  brtvium,  and  by  whom  the  effect  of  the  writ  of  co- 
venant is  entered  into  a  paper-book  \  according  to  which 
ait  the  fines  of  that  term  arc  recorded  in  the  rolls  of  the 
courr.  After  the  King's  filver  is  entered,  it  is  accounted 
a  fine  in  law,  and  not  before.  See  title  fito. 

Clerk,  of  the  Supersedeases,  An  officer  belong- 
ing  to  the  court  of  Common  Pleas,  who  make*  ou:  writs 
of fufer/nleai,  upon  a  defendant's  appearing  to  the  exigent 
on  an  outlawry,  whereby  the  fheriff  is  forbidden  to  re- 
turn the  exigettf*  See  title  Outlawry. 

Clerk  of  tifc  Tui:a5UKY,  clericui  jfjsfhwiafji.J  An 
otficcr  of  the  Common  Pleas,  who  hath  the  charge  of 
keeping  the  records  of  the  court,  and  makes  out  all  the 
records  rf  ffifipri^u  ;  atfo  he  makes  all  exemplifications 
of  records  being  in  the  Treajuiy ;  and  he  hath  the  fees  cue 
lor  all  fearche:.  He  is  the  fcrvant  of  rhe  Cnitl  J  office, 
and  rcmovcab'c  at  pleafure  \  whereas  all  other  ofiutrs  of 
the  court  arc  for  life :  there  is  a  Secondary,  or  Uathr  clerk 
of  the  Tree/ivy,  for  Hntltance,  ivho  hath  fome  fees  and 
allowances  :  and  likewife  an  under  htptf,  that  always 
keeps  one  key  of  the  Txeefory  door,  and  the  chief  thri 
of  ihe  fecondary,  another  j  fo  th*t  the  one  cannot  come  in 
without  the  other. 

Clerk  of  t«b  Kixc's  Great  VVaidrobb,  An 
officer  of  the  Kind's  hr-ulliould,  r'aat  keep*  account  or 
inventory  of  alt  things  belonging  eo  the  ro)  al  ^afdrejie. 
Stat.  1  E.  4,  c.  1 . 

Clerk  oftheWarraxts,  cltrhvs  warrant® urn.  ]  A  n 
officer  belonging  to  the  common  Pleas' Court,  who  cr.iers 
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a!l  warrants  of  attorney  for  plaintiffs  and  defendants  in 
f.iits ;  and  inrollf  deeds  ol  indentures  of  bargain  and 
file,  wl  ich  are  acknowledged  in  the  court  or  before  apy 
judges  out  of  ihe  court.  And  it  is  his  office  to  etlreat  into 
the  Exchequer  all  illucs,  fines  and  amerciaments,  which 
grow  due  to  the  King  in  thai  court,  for  which  he  hath 
a  (landing  fee  or  allowance. 

CI  1  UON'IMUS.  An  heir.  Men.  Aw?  ten:.  3.  p.  129. 

CI  IPPING  the  G»>,  Sec  title  Cpiti]  .!/*>..>•;  twfitr. 

Cll  !  ONES,  The  cldeft,  and  all  the  fons  of  Kir*s. 
Sec  the  charter  of  King  JLthelml :  Mat.  Paris.  pr.g.  158: 
StUeu*r  notes  upon  Eothttrtus. 

(.LIVE,  CLIFF.  The  names  of  places  beginning  or 
ending  with  ih.-fe  worJs,  fignify  a  rock,  lioin  the  old 
Saxox. 

CLOCKS  and  WATCHES.  Dial- plates  and  cafes  not 
to  DC  exported  without  the  movement.  9  fjf  10//'.  3. 
e.  28.  a. — Make/ s  (hall  engrave  rh?ir  names  on  clocks 
w  itches.  /  9  y  10  IV.  3.  e.  tt.feSt.  2. — Penalties  on 
workmen,  cJfe.  imbc7,illingroatcrial«of  clocksand  watches, 
fi.  27  Geo.  2.  e.  7.  See  title  'MunnfatlMrrrs. 

CLOERE,  A  prifon  or  dungeon  ;  it  is  conjectured  to 
be  of  Brivjb  original :  the  dongeon  or  inner  prifon  of 
WnUit'^farJ caflr%  ttmp.H.2.  was  called  clocre  h Mat,  i.e. 
».?  .vr  hienij  &e.  Hence  fcem*  to  come  the  Lat.  ehaca, 
which  was  anciently  the  clofeft  ward  or  naftiefl  part  of  the 
prifon:  the  old  ctocccritu  is  interpreted  earetns  eujlr.s : 
and  the  prcfent  dtaarius,  or  keeper  of  a  iahes,  is  an 
otike  in  feme  religious  houfes  abroad,  impofed  on  an 
offending  brother,  or  by  him  chofen  as  an  excrcifeof  hu- 
mility and  mortification.  Cozed. 

CLOSE  ROLLS  and  CLOSE  WRITS,  Grants  of 
lands,  &c.  from  the  Crown,  are  contained  in  charters  or 
letters/w//«/,  that  is  open  letters,  lUtrai  p.rte/ttes,  fo  called 
becaufe  they  are  not  fealed  up,  but  expofed  10  open 
view,  with  the  Great  Seal  per.d:;nt  at  the  bottom ;  and 
arc  ufua'ly  addrefTcd  by  the  King  to  all  his  fubjecte  at 
large.  And  therein  they  differ  from  other  letters  of  the 
King,  fealed  alfo  with  his  Great  Sral,  but  directed  to 
paricular  pcrfons,  and  for  particular  purpofes:  which 
therefore,  not  being  fit  for  public  infpedion,  are  clofed 
up  and  fealed  on  the  outfide,  and  are  thereupon  called 
writs  e.'cfr,  liter*  ehiuf<c\  and  are  recorded  in  the  </_/'- 
>■>>!.,  in  the  fame  manner  as  the  others  are  in  the  patetst- 
nlh.  a  C»mm.  346. 

CLOStf,  Was  an  unlawful  game  forbidden  by  Stat. 
17  Ed.  4.  c.  3,  and  33  H.  8.  c  9.  It  is  faid  to  have  been 
the  fame  with  our  stint-pins  \  and  is  called  cUjh.aylt*  by 
ji.  33  H.  8.  c.  9.  At  this  time  it  is  allowed,  and  called 
bad  :,  urfiittlet.  See  title  Gaming. 

LLO  I  I  I,  No  cloth  made  beyond  fea  (hall  be  brought 
into  the  king's  dominions,  on  pain  of  forfeiting  the  fame, 
and  the  importers  to  be  fanher  punilhcd.  Stat,  lz  Ed.  3. 
c.  3. — Sec  utlci  M.inufatiuters  ;  Wwl. 

CLOTHIERS,  Arc  to  make  broad  cloths  of  certain 
lengths  and  breadths,  within  the  lilts;  and  (hall  caufe 
their  marks  to  be  woven  in  the  cloths,  and  let  a  feal  of 
lead  thereunto,  (hewing  the  true  length  thereof.  Stat. 
4  Ed.  4.  c.  1  :  27  H.  8.  c  12. — Expofing  to  laic  faulty 
cloths,  are  liable  to  foifcit  the  fame:  and  clothiers  (hall 
not  make  uie  ol  flocks  or  other  deceitful  (luff,  in  making 
of  broad  cloth,  under  the  penalty  of  5  A  Stat.  5  W  0  EJ. 
6.  (.  6. — Jullkcs  of  peace  arc  to  appoint  fcarchers  of 
aloih  yearly,  who  have  power  to  enter  the  houfes  of 


clothiers;  and  perfons  oppofing  them  (halt  forfeit  10/. 
tjV.  Stats.  39  E.'iz.  e.2o:  *Jnc.  i.e.  2:  2  1  Jae.  i.e.  18. 
All  cloth  (hall  be  ftseafored  at  the  fulling  mill,  by  the 
malter  of  the  tofll;  who  (hall  make  oath  before  a  juftice' 
for  tiue  mrafjring  ;  and  the  millman  i*  to  fix  a  teal  of 
led  to  cloths,  containing  the  Ic.igih  and  breadth,  which 
(hall  be  a  role  of  payment  for  the  buyer,  £?r.  I  tats, 
to  An.  c.  r6.— By  Sl4t.  1  G'i.  i.e.  15,  Broad  clorhs  mull 
be  put  into  water  for  proof,  and  be  mcafured  by  two  in- 
different pcrfons  chofen  by  the  bu\er  and  feller,  &rV. 
And  clothiers  felling  cloths  before  fealed,  or  not  con- 
taining the  quantity  mentioned  in  the  feals,  incur  a  for- 
feiture of  the  fixtli  part  of  the  value.  Perfons  taking  off, 
or  counterfeiting  feals,  forfeit  20/.  By  Stat.  12  do.  1. 
«-.  34.,  if  any  we  .1  vers  of  cloth  enter  into  any  combina- 
tion for  advancing  their  wages,  or  Icflening  their  ufual 
hours  of  work,  or  depart  before  the  end  of  their  terms 
agreed,  return  any  work  unfinifhed,  (*fe.  they  (hall  be 
committed  by  two  julliccs  of  peace  to  the  houfe  of  cor- 
rection for  three  months  :  and  clothier*  are  to  pay  their 
work-people  their  fu!l  wages  agreed,  in  money,  under  the 
penalty  of  10/.  \3c. — Infpcclors  of  mills  and  tenter- 
grounds  to  examine  and  feal  cloths,  ate  to  be  appointed 
by  julliccs  of  peace  in  feflions;  and  mill-men  fending 
clothiers  any  cloths  before  inspected,  forfeit  40/.  The 
infpettors  to  be  paid  by  the  clothiers  2d.  pa-  cloth.  Stat. 
1 3  Geo.  1.  c.  23. — If  any  cloth  remaining  on  the  tenters, 
he  flolen  in  the  night,  and  the  fame  is  found  upon  any 
perfon,  on  ajuflicc's  warrant  to  fearch,  futh  offender 
fhall  forfeit  treble  value,  leviable  by  diftrefs,  or  be 
ccmmiited  to  gaol  for  three  momhs;  but  for  a  fecond 
offence  he  (hall  (uficr  fix  month's  iinprifoflmyit ;  :ind  for  the 
third  offence  be  tranfported  as  a  felon,  &c.  Slat.  15  Geo. 
2.  r. ip.  27 — Sec  title  Draffry;  and  moie  jurti^ularly 
titles  Manvfa&'Mtrs,  Servants,  H'ool. 

CLOVE,  The  two  and -thirtieth  psrt  of  a  weigh  of 
cheefe,  i.  c.  eight  pounds.  Stat.  9  H.  6.  t.  8. 

CLOU  J 1 1,  A  word  made  ufc  of  for  a  valley,  in  Dome/- 
Jay  book.  But  among  merchant?,  it  is  an  allowance  for 
the  turn  of  the  Icale,  on  buying  goods  wholeiulc  by 
weight.  Lrx  Mcreat. 

CLUNCH.  In  Stafferajhirt,  upon  finking  of  a  coal- 
mine, near  the  furface  they  meet  wiih  earth  and  (lone, 
then  with  a  fubllance  called  blue  clu*cby  and  aficr  that 
they  come  to  coal. 

LLU  LA,  Kr.  i7«k;.]  Shoe*,  clouted  fhocs  ;  and  mod 
commonly  horfe-flioes :  it  alfo  fignifies  the  flrcaks  of 
iron  with  which  cart-wheels  are  bound.  ConftscHttL  Dom. 
de  FaienJ.  MS  Jul.  |6.  Hence  e/utar.t:m.  Of  eliiarium,  a 
forge  where  the  ehtu  or  iron  (hue*  are  made.  Men. 
torn.  2.  pag.  593. 

CLVPlUS,  A  fhield — Metaphorically  one  of  a  noble 
family.  Oypei  projlrati,  a  noble  family  extinct.  Mat. 
Paris  463. 

COA^H,  cunui.]  A  convenience  well  known.  For 
the  regulating  of  hackney  coaches  and  chjirs  in  Ltrkm, 
there  arc  fevcral  lUtutcs,  iiz.  9  An.  e.  23,  made  per- 
petual by  3  Geo.  1.  c.  7,  and  enlarged  as  to  the  number 
of  coaches,  by  1 1  Gn.  3.  e.  24;  fo  as  to  im.kc  the  whole 
number,  to  be  liccnfcd,  1000,  and  enlarged  alfo  as  to 
chairs,  by  10  An.  c.  19.  and  12  Geo.  i.e.  12,  making 
the  whole  number  of  thofe  400. 

Ihe  other  llatutes  now  in  force  are,  1  2  An.  JL  i.e.  14: 
I  Geo.  1,  <.  57:  30  Geo.  z.  c.  22:  ^Sce  Carts)  4  Geo.  3. 

t.  36: 
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r.  36:  yGeo.  3.  c.  44:  10  Grv.  3.  r.  44  :  1 1  (7  c.  3  rr.  24. 
and  28  :  1  z  Cr  .3  c.  49  :  3.  //.  z.  c.  27  :  26  G«. 

3.  t    72  :  32  Go.  3.  e.  47. 

The  following  is  a  general  abftrafl  of  the  united  erTecl 
of"  tneic  feveral  acta, 

F  ve  Commiflioners  are  appointed  to  licenfe  and  regu- 
late  i.'icm.  And  the  proprietor  of  e.ich  coach  pays  10/. 
fir  week  every  month.  Each  coacli  is  to  be  numbered 
on  both  fides,  not  to  be  altered,  on  penalty  of  5/.  A 
like  penalty  on  driving  or  letting  to  hire  a  coach  without 
licence. — Mourning  coaches  and  hearfes  arc  within  the 
aiK — The  horfes  tnuft  be  14  hand- high — Coachmen 
compellable  to  go  in  the  day  ten  miles,  but  after  dark 
two  miles  and  a  half  on  turnpike  road?. — To  have  check 
firings,  on  penalty  of  5/. — The  rates  arc  as  follows, 
{De.eniher  179".) 

Bv  wav  J  ^or  one  m''c  anc*  £luarter>  or  ^s      1  * 
y      *  \  From  that  to  two  miles  -         I  6 

And  then  6J  foi  each  additional  half-mile  entered  upon. 

C  Three  quai  tcrs  of  an  hour,  or  lefs     1  s  Oii. 
By  time <  Between  that  and  an  hour       -  16 
£  One  hi;ur  and  twenty  minutes  2  o 

And  then  6a'.  for  each  additional  twenty  minutes  en- 
tered upon, 

For  a  day  of  twelve  hours  14/.  6  J.  and  6  J.  for  each 
twenty  mi  no  re*  over. 

A  coachman  refui.ng  to  go,  or  exacting  more  than  his 
fare,  to  forfeit  from  joV.  to  3/;  and  by  milhehaviour  or 
impudence,  incurs  the  fame  penalty,  and  his  licence  may 
be  revoked,  or  he  committed  to  the  houfc  of  correction. 
Perfons  refuting  to  pay  the  fare,  or  defacing  the  coach, 
may  be  compelled  by  a  juitice  to  make  fatisfjefion. 
There  are  fe\eral  ufual  Hands,  but  a  coach  nuy  fland  in 
any  lireet  thirty  feet  wide,  at  the  roaf,  'except  St.  "jat.tes's 
Street  and  Pali  mall.) — The  penalties  n*e  recoverable  be- 
fore the  aldermen  of  the  city,  and  julliccs  of  peace,  as 
%vell  as  before  the  Commiflioners. 

Stage  Coach ks.  By  Statt.2%  Geo.  3.  e.  57,  and  30  Geo. 
3.  c.  36,  Diivcrs  uf  ftage  1  oa<  lies  arc  not  to  admit  more 
than  cue  outfide  paflengT  <<n  ihe  box,  and  four  on  the 
roof  cf  the  coa;h,  cm  penalty  of  5/.  lor  cath  pafl'engcr, 
at  eicry  turnpike  gate. — Some  other  wholcibmc  regula- 
tions arc  alfo  made  by  thcic  acls,  but  which  like  other 
good  laws  arc  feldom  enforced. 

As  to  the  liability  of  mailers,  &c.  of  coaches  as  com- 
mon carriers.  Sec  title  Carrier. 

Duties.  By  Stat.  25  Op  3  c.  47,  there  fhall  be  paid  for 
every  lour  wheeled  coach,  landau,  vj?e.  kept  tor  private  ufe, 
or  to  let  to  hirr.  (except  hackney  coaches^  a  tax  of  7/. 
per  an.  (and  by  29  Geo.  3.  c.  49.  20/.  more.)  in  the  whole 
8/.  for  the  firit  carriage. — 9  /.  lor  the  leond,  by  29  Geo.  3. 
e.  43. — And  where  thiee  or  more  are  kept,  8/.  for  the 
firlt,  and  10/.  for  all  others.  And  by  fjid  Stat.  25  Geo. 
3.  e.  47,  for  every  two  or  three- wheeled  carriage  3/.  10s. 
per  annum 

COACH  MAKERS,  1  he  wares  of  coachm  ilfC/i  fhall 
be  learcheu,  by  perfons  appointed  hy  the  fauiers*  com- 
pany. Stat.  1  Jac.  I  e.  Z .'. — fj  Stats.  25  Geo  3  e.  49 : 
27  Geo.  3.*.  ,13,  sEvery  maker  of  coaches,  charktU, 
chaiies.  &V.  muit  ckt  »  u-  ami  II  cenfei  I?  m  the  Ex- 
c'\fe  office,  and  to  pay  a  cuty  of  20/.  for  every  four- 
wheeled  carnage,  and  10 j.  for  every  two- wheeled  car- 
riage, buiit  by  them  lor  (ale. 


COADJUTOR,  I/7/.]  A  felfcw-helper  or  afTiftnnt; 
panic  ul-ir'y  applied  to  one  appointed  to  afliit  a  Bishop, 
being  grOwn  old  and  iniirm,  fo  as  not  to  be  able  to  per- 
form his  duty. 

COAL  MIXES,  Malic ioufly  fettingfire  to  coal-mines, 
or  to  anv  de'ph  of  coal,  is  felony.  10  Gee.  2.  e.  12.  Jed, 
6.  See  title  Bhct-AcJ,  /•',/.«  v. 

COALS,  By  Stats.  7  E.  6.  e .7  :  16  17  Car.  2.  e.  2  ; 
["made  perpetual  by  7  CJ?  Hr.  3.  c.  36.  §  2.]  and  17  G,o. 
2.  e.  35,  The  fack  of  coab  is  to  contain  four  bulbils  of 
clean  coals :  and  fca  coals  brought  into  the  river  Thames* 
and  fold,  (hall  be  after  the  rate  of  thirty  fix  bulhels  to  the 
chaldron  :  and  one  hundred  and  twelve  pounds  the  hun- 
dred, tsfe.  The  Lord  Mayor  and  Court  of  Aldermen  in 
Lo'i./en,  and  juflires  of  the  peace  of  the  feveral  counties, 
or  three  of  them,  arc  impoweied  to  fet  the  price  of  all 
coals  to  be  fold  by  retail ;  and  if  any  pcrfon  fhall  rcfufe 
to  fell  for  fuch  prices,  they  may  appoint  officers  to  enter 
any  wharfs  cr  places  where  coals  are  kept,  and  caufe  the 
owls  to  be  fold  at  the  prices  appointed.  The  Stat.  1 2  An, 
ft.z.e.  17,  regulates  the  contents  of  the  coal  bufhel, 
which  is  to  hold  one  Winilxjlcr  bufhel,  and  one  quart  of 
water.  By  Stats.  9  U.  $./?.  1.  c.  10:  30  Car.  2.  e.  8t 
6  tjf  7  J1rill.  3.  c.  10  :  11  Geo.  2.  e.  15:  15  Gn.  3.  e.  27. 
and  3!  Geo.  3.  e.  36,  Commiflioners  are  ordained  for  the 
meafuring  and  marking  of  keels,  and  boats,  &c.  for 
carrying  coals  ;  and  velTeis  carrying  coals  before  mca- 
fured  and  marked,  fhall  be  forfeited,  &e.  For  the  du- 
ties and  draw-backs  on  coals  and  culm,  fee  Stat.  9  10 
U  .3.^.13:  9  An.  cc.  6,  22,  28  :  8  Geo.  1 .  c.  14 :  14  G<o. 
2.  e.  41  :  22  Geo.  2.  c.  37  :  31  Geo.  2.  c.  Ijt  33  Geo.  2. 
e.  1 5  :  and  27  Gee.  3.  c.  32. 

For  the  duty  on  coals  in  London,  Sec  Stats.  9  An.  e.  22. 
and  5  G,o.  I.e.  9;  the  duties  payable  under  which,  of 
3/  pes  chaldron,  are  madr  perpetual  by  St.it.  6  Geo.  I.  e.  4. 
and  1  Geo.  2.JI.  2.  c.  8  — See  alfo  Stat.  27  Geo.  3.  c.  15, 
as  to  the  1  s.  duty  under  $t,ir.  19  Car.  2.  e.  3.  $  36. 

By  Stat.  6  t£  7  IV.  3.  e.  1 S,  one  mariner  is  allow  ed  to 
each  50  ton  of  (hipping  employed  in  the  coal  trade  in 
time  of  war,  protected  from  being  impreffed. 

By  Stat.  9  An.  e.  28.  Contracts  between  coal-owners 
and  matters  of  (hips,  tsV.  for  reft  raining  the  buying  of 
co;ils  arc  void  ;  and  the  parties  to  forfeit  100/.  And 
felling  coals  for  other  forts  than  they  ire,  (hall  forfeit 
$oi.  Not  above  fifty  laden  colliers  arc  to  continue  in 
the  port  of  Ntivcafile,  &e.  And  work-people  in  the 
mines  there  (hall  not  be  employed  who  arc  hired  by  others, 
under  the  penalty  of  5  /. 

By  Stat.  3  Geo.  2.  e.  26,  containing  feveral  regulations 
as  to  lightermen  andcoalbuyers,and  explained  byy/.  1 1  Geo. 
2.  c.  15.  Coal-fac  ks  lhall  be  fea!ed  and  marked  at  GuilSal/, 
fs'e.  on  pain  of  2or.  Alfo  fellers  of  coals  are  to  keep  a 
lawful  bumH,  and  put  three  bu:hels  to  each  fack,  which 
pil  hi  J  and  other  meafures  (hall  be  edged  with  itcn,  and 
fealcd  ;  and  ufing  others,  or  altering  them,  incurs  a  for- 
feiture of  50/.  Ejfa  1  he  penalties  above  e//.  recoverable 
by  action  ut  debt,  and  under  that  fum  before  juilices 
01  peace. 

By  Stat.  4C9.  2.  e.  30,  Owners  or  mailers  of  fhips 
(hall  not  enhance  the  price  of  coals  in  the  river  of  'Ihamesy 
by  keeping  of  turn  in  delivering  of  coals  there,  under 
the  penalty  of  100/.  &c. 

SfM.  13  Geo.  2.  e.  21,  Inflicts  penalty  of  treble  da- 
mages on  perions  damaging  or  dcllroyir.g  coal  works. 

See 


COALS. 


COFFEE. 


S<?e  tli?  Stat,  6  Geo.  3.  c.  22,  two  w  fen  c,  a*  to  the 
loading  coal  il,if  5,  at  Ncx-afile  and  SnndvlostJ  in  turn, 
according  to  lifts  to  be  made  there. 
b  By  the  5m/.  7  3.  c.  23,  (in  force  Sy  1 7  Ca>.  3.  1 j. 
lill  the  1  (I  of  June,  1798,)  TA,*  Land  Coal  Attn 's  Office 
for  Lvndvu,  and  bctvueen  the  7a:cvr  and  Limtbonfc  bole,  is 
eflab!ifhcd  and  regulated.  And  the  duty  of  that  officer, 
and  the  labouring  coal-inetcrs  in  meafuiing  coals  is  af- 
ccrtained.  And  by  Stat,,  26  Geo.  3.  c  S3,  further  regu- 
lations are  made  as  to  the  Coal  meters  ficks,  which  when 
/ealed  arc  to  be  four  fret  four  iiuhrs  long,  and  uventy- 
fjx  inches  broad.  Penalties  are  impofed  on  the  labour- 
ing meters  and  drivers  for  mifbehaviour,  and  the  mode 
oi  le-mcafurcmcnt  fettled,  if  required  by  the  coufumcr. 

By  St,i/.  26  Geo  3.  c.  14,  A  Land  Coal  Meter's  Orh'ce 
Is  appointed  for  the  pariflies  of  Putney,  Weuiaftoo} th,  Bat- 
tctfea,  Lambeth,  Ritberhithe,  and  feveral  parillies  in  South- 
*a£arkt  to  continue  for  twenty-one  years.  And  by  c.  108, 
of  the  faid  fetfion,  a  like  office  is  appointed  for  the  city  and 
liberty  of  14'rflminjla ,  till  Jun?  1795.  The  regulations 
of  former  acb  are  adoptrd  and  modified  by  thclc  latter, 
according  to  their  feverd  dillriclf. 

Stat.  28  Geo.  3.  e.  53,  was  paft  to  indemnify  the  Lvn- 
Jem  coal  buyers  againlt  certain  penahies,  which  they  had 
l:;tm!!v  incurred  under  Stats.  9  An.  e.  28.  and  3  Geo.  2. 
c.  26,  an  !  alfo  for  the  purpofc  of  putting  an  end  to  the 
Society  at  the  Coal  Exchange,  formed  to  regulate  (/.  e.  to 
monopolize)  the  trade;  lubjecting  all  perfons,  above 
five,  in  number  entering  into  covenant  or  partne:  fhips,  to 
punifhment  by  indictment  or  information  in  B.  A'. 

COAT-ARMOUR,  Coats  of  arms  were  not  introduced 
into  feals,  nor  indeed  into  any  other  ufe,  till  about  the 
reign  of  Rttbard  the  Firfl,  who  brought  them  from  the 
Cioifidein  the  Holy  Land  ;  where  they  werctirll  invent- 
ed and  painted  on  the  ihiclds  of  the  knights,  to  dillin- 
guiih  the  variety  of  pei  fons  of  every  Chriihan  nation  who 
relorted  thither,  and  who  could  not,  when  clad  in  com- 
plete flcel,  be  othcrwife  known  or  afcertained.  2  Comm. 
506. 

Ir  is  the  bufinefs  of  the  Court  military,  or  the  Court  of 
Chivalry,  according  to  Sir  Matthew  Hale,  to  adjull  the 
right  of  armorial  enfigns,  bearings,  crrfts,  fupporters, 
pennons,  Ue.  and  alfo  rights  of  place  or  precedence, 
where  the  king's  patent  or  act  of  parliament,  (which  can- 
not be  o^er-ruled  by  this  court,)  have  not  already  de- 
termined it.  3  Comm.  105. 

COCHEK1NGS,  /t.ti  exacVton  or  tribute  in  Ireland, 
now  rrdu  cd  ro  chirf  rents.  See  Bwiagbt. 

CO-HINKAL,  The  importation  of  cochineal  from 
ports  in  S{aln  declared  lawful.  Stat.  6  An.  c.  Any 
perfons  may  import  cochineal  into  kjii*  kingdom,  in  fhips 
belonging  to  Great  Britain,  or  other  country  in  am.ty, 
from  any  place  whatf<:ever,  by  Stat.  7  Geo.  2.  cap.  18. 
See  title  Navigation  Ads. 

COCKE T,  cociettmn.]  A  teal  belonging  to  the  king's 
cuftom  houfe :  or  raihct  a  fcroll  of  parchment  fealed,  and 
delivered  by  the  officers  of  the  cullom- houfe  to  merchants, 
as  a  warrant  that  :h?ir  merchandises  are  cultcmed:  which 
panhment  is  Othcrwife  called  Iitttee  Je  cockctto,  or  litei.r 
tef.immudrs  de  coket to.  Stat.  1 1  llcn.b.c.  15:  Rrg.  Chtg 
179,  192. — See  alfo  Ma  i.  Excb.  vd.  1 .  c.  18.  Tne  word 
eockettum  or  eocket,  is  alfo  uken  for  the  cultom  houfe  or 
office  where  goods  to  be  tranfported  were  m  il  entered, 
and  paid  their  cultom,  and  had  a  cocket  or  certiiicate  of 


difcharget  and  cockeua  Una  is  wool  duly  entered  nnd 
/.  or  authorifed  to  be  tranfported.  Meat,  in  S.ac. 
23  Ed.  1. 

Cicket  is  likewifc  ufed  for  a  fort  of  meafure,  Ft  :r..  hb.  2. 
cap.  9.  Pauis  veto  integer  esnadrantalis  frWBptii  pot'd-.rabit 
uuum  cocket  Sf  dimidi.iv  :  and  it  is  made  ufe  of  for  a 
diilinction  of  bread,  in  the  flature  of  bread  and  ale, 
51  /•/.  3.  flat.  \.  end.  pro  p  >:  r :  where  mention  is  m.ide 
of  ivn/lel head,  cocket  bread,  bread  of  treti,  and  bread  of 
commit  wheat ;  the  wa!lcl  bread  being  what  we  now  call 
the  fncjl  bread,  or  French  bread  ;  the  eocict  bread  the  fe- 
cond  fort  of  white  bread ;  bread  of  treet,  and  of  common 
wheat,  bitr.cn,  or  btuf.bJd  bread,  CSV.  Sec  Bread. 

COCKSETUS,  A  boatman,  aekfvait:  or  coxon.  Corvel. 

COCULA,  A  cogue,  or  little  drinking  cup,  in  form 
of  a  fnull  boat,  ufed  especially  at  fea,  and  ilill  retained 
in  a  cogue  [cag  or  kegue]  of  brandy.  Thefe  drinking 
cups  are  alfo  uf:d  in  taverns  to  drink  new  flierry,  and 
other  white  wines  which  look  foul  in  a  glafs. 

CODICIL,  cu.'iJU/ts,  from  codex,  a  bouk,  a  writing  ] 
A  fchedulc  or  fupplement  to  a  will,  where  any  thing  is 
omitted  which  the  teflator  would  add,  or  where  he  would 
cxolain,  ahcr  or  retract  what  he  hath  done.  Sec  titles  irui, 
Devife. 

CO?FEE,  Tea,  Chocolate,  and  Cocoa  Nuts. 

The  duties  on  thefe  articles  form  a  branch  of  the  pu- 
blic revenue,  under  the  head  of  Cuflomt  and  Exeije;  and 
like  all  other  fubjefts  of  thofe  jurifdittions,  are  liable  to 
a  variety  of  penal  regulations  by  acU  of  parliament,  ne- 
ccflary  to  prevent  the  numerous  frauds  and  cvafions  daily 
endeavoured  to  be  pracliled,  to  the  impovcrifhmc  nt  of 
Government,  and  the  injury  of  the  fair  trader.  See  tides 
Exa,et  Cujloms,  and  alio  tide  Wivt-.itio/:  A'lt. — The 
following  general  features  are  all  which  the  compafs  of 
this  Dictionary  allows  to  be  noticed. 

By  Stat.  27  Gei.  3.  e.  13,  all  former  cuflom  and  ex- 
cife  duties  are  repealed;  and  new  duties,  (lefs  than  the 
former  ones)  impofed. — The  fales  of  tea  at  the  EnJ}- India 
houfe  arc  regulated  by  Statj.  18  do.  2.  c.  26  :  13  Geo.  3. 
e.  f  4  ;  by  the  latter  of  which  re-exportation  by  the  Com- 
pany to  America  is  allowed. — By  Stat,  to  Geo.  I.  e.  to, 
chocolate  and  cocoa  pafie  are  prohibited  to  be  imported.— 
And  cocoa  nut  fhells  without  the  nuts,  by  Stat.  4  Geo.  2. 
c.  14.  §  12 — The  importation  of  cofF  e  mult  be  in  bags, 
&c.  containing  1  net.  each  at  lcalt. — The  entry  and 
warehouflng,  removing,  and  re-exporrafion  of  tea,  ccjfte 
and  cocoa -nuts,  is  regulated  by  Stats,  to  Geo.  i.e.  10: 
1  1  Geo.  I.  e.  30  :  5  Geo.  3.  e.  43  :  21  Geo.  3.  c.  5c  :  22  Geo, 
3.  e.  68  :  23  Geo.  3.  c  70:  27  Geo.  3.  c.  I  3. — By  St.it s. 
15  Geo.  Z.e.lX:  20  Geo.  3.  c.  35,  rttal  dealers  mull  take 
out  an  annual  licence. — And  ail  houfe?  for  manufacturing 
anJ  fale,  mu;l  be  entered  at  the  Exciie  Office  ;  S:e  Stats, 
to  Geo.  1.  c.  10  :  IS  Geo.  2.  e.  zb  :  12  Get.  3.  c.  46  — 
And  the  houfes  of  alt  dealers  to  be  marked.  "  Dtalo  in 
Coffee,  Tea,  Iffc."  Stat.  19  Geo.  3.  e.  69. — Under  the  faid 
Stat.  10  Of*.  t,r.  10:  and  S;it.  11  G:o.  I.  c.  30.  omcers 
may  enter  houfes  to  fearch  if  goods  are  concealed  ;  but 
in  this  cafe,  if  an  officer  by  a  falfe  or  mi  (lake  0  fuggcflion 
obtains  a  fearch-warrant  (as  it  13  called)  from  the  Com* 
miflioiim,  he  is  perfonally  anfwerablein  an  action  of  tref- 
pafs,  if  n.  gauds  are  found.  Bo/.'oel\.  Saund-.n,  Bl.  Rtp.gxz. 

To  prevent  frauds  in  manufacturing  thefe  arti- 
cles, the  Statu  \0Ge0.  \.  c  10:  it  Geo.  i.e.  30,  make 
divers  provifions  as  to  coffcc.~ 'Stats.  11  Geo.  1.  c.  30: 
2  4  Geo. 
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4  Geo.  2.  c.  l\:  ijGeo.  3.  c,  29,  sn  to  tea. — St.:ts.  »o  Geo. 
1.  c.  10:  32  G:9.  2  c.  10:  11  G^c.  1.  r.  20,  .is  to 
Ai/e ;  the  making  of  which  latter  for  private  families,  i* 
alfo  regulated  hy  Stat,  IO  (?.-;.  1.  e.  10  §  23,  24,  25. 

The S/<?f.  9  tV,*?.  2.  c.  35.  §  20.  prohibit  the  retailing 
tea  without  a  permit ;  or  ry  pedlar*  even  with  or.c.  And 
by  Stat.  12  Gro.  I.  c.  28,  dealers  in  cotoa  nuts,  muft  not 
fell  Irf;  tlun  2%  lb  at  a  time. 

LO.rRA,  A  coffer,  chefi,  or  trunk.  Mut.imcnta  Hcf 
pit.  SS.  Trimt.  dc  Pentrfraelo,  MS.  fol.  50. 

COFFERER  op  the  KING'S  HOUSEHOLD,  Is  a 
principal  officer  of  the  King's  houfe,  next  under  the  Con- 
troller, who,  in  (he  counting  home,  and  eifewhere,  ha;h 
a  fpecial  charge  and  ovcrhght  of  other  orhcerj  or  the 
houlehild,  to  all  which  he  pays  their  wages:  this  officer 
paffes  liis  accounts  in  the  Exchequer.  See  Stat.  39  ElU. 
c.  7. 

COGGLE,  A  fmall  fifhing  beat,  upon  the  coafls  cf 
Yvrkfi/irc.  and  co«s,  (cogwes)  are  a  kind  of  litle  fliips,  or 
veffcls,  uf:d  in  the  rivers  Oufe  and  Humher.  Stat.  23  //.  8. 
c.  18. — Sec  Mat.  Peris,  auvo  1066.  And  hence  the  cog- 
Me*,  boatmen  or  feamcn,  who  after  (hipwretk  or  IcdTes 
by  fea,  travelled  and  wanderc  1  about  to  defraud  the  peo- 
ple by  begging  and  fteaWng,  till  tbey  were  refrained  by 
divers  good  laws.  Du  Ftefnr. 

COGNATI,  Relations  by  the  mother,  as  the  agnati 
are  relations  bv  the  father. 

COGNATION E,  A  writ  of  Coufcn.-ge.  SecCo/cnagc. 

COGNISANCE,  or  cognizance,  Fr.  eo»nufaace,  I. at. 
cogttitio.']  Is  ufed  diverfely  in  our  law:  fjmetimes  fcr  an 
acknowledgment  of  %jm.  Sre  title  Fine.  In  replevin, 
cog-nifancfy  or  cm- fan. e,  is  the  anfwer  given  by  a  defend- 
ant, who  hath  acted  as  bailiff,  i£c.  to  another,  io  making 
a  diftrefs.  Sec  titles  Difirejs,  RcpLvin. 

The  molt  ufual  fenfe  in  which  this  term  is  now 
ufed,  is  relative  to  the  claim  of  Cognizance  of  Pleas. 
This  is  a  privilege  granted  by  the  King  to  a  city  or 
town,  to  hold  plea  of  all  contracts,  CSV.  within  the  li- 
berty of  the  francbifc;  and  when  any  man  is  impleaded 
/or  fu:h  m.ttrers  in  the  courts  of  Wejhninfcr,  the  mayor, 
of  j'uch  franchife  may  aflc  cogniiance  of  the  plea,  and 
demand  that  it  mail  be  determined  before  them :  but  if 
the  courts  at  //  r;J '/.infer  are  potreffed  of  the  plea  before 
ctgnifavce  be  demanded,  it  is  then  too  late.  Trims  dc  Ley. 
See  Stats.  9  //.  4.  c.  5  8  H.  6.  c.  26  :  3  Comm.  298  : 
4  Gnat,  277. 

Cognifnncc  of  Picas  extends  not  to  affifes ;  and  when 
granted,  the  original  fhall  not  be  removed  :  it  lies  not  in 
a  qumc  imped:/,  tor  they  cannot  write  to  the  bilhop,  nor 
of  a  plea  out  of  the  county-court,  which  cannot  award  a 
rcfummons,  CSV.  Jcuk.  Cent.  31,  34.  This  cognifancc 
fhall  be  demanded  t.  c  firii  day  :  and  if  the  demandant  in 
a  plea  of  land  counterpleads  the  franchile,  and  the  tenant 
joins  with  the  claim  of  the  franchile,  and  it  is  found  agamft 
the  franchife,  the  demandant  fhall  recover  the  land  ;  but 
if  it  be  found  ag.»inlt  the  demandaut,  the  wnt  lhali  abate. 
Ibid.  18. 

ThTe  are  three  forts  of  inferior  jur'fdi&ions,  one  where- 
of U  taitie  placita,  and  thi*  is  the  lowcll  fort ;  far  it  is 
only  a  concurrent  jurifdiciion,  and  the  party  may  lur 
there,  or  in  the  Kind's  court*,  if  he  will.  I  he  lecond 
is  conu^aiue  of  pleat,  and  by  this  a  right  is  velted  in  ne 
lord  ot  the  franchife  to  hold  the  pica,  and  he  is  the  only 
pexfojQ  who  can  tike  advantage  of  it.    The  third  fort  is 


art  exempt  jurfdiclion,  as  where  the  king  grants  to  a  great 
city,  that  the  inhabitants  thereof  lhall  be  fned  within 
their  city,  and  not  eifewhere;  this  grant  may  be  pleaded 
to  the  jurifdution  of  the  court  of  K.  B.  if  there  be  a  court 
within  that  city  which  can  hold  plea  of  t'-c  cauie,  and 
//■>  bct/v  tan  take  advantage  of  this  privilege  but  a  ,;<!er.d.int  ; 
for  if  he  w;il  bring  et'ttoraii,  that  will  remove  tne  caufe, 
but  Ife  may  wave  it  ifhezutll,  fo  that  the  privilege  is  only 
ft*  his  benefit.  3  Salic.  79,  80.  pi.  4:  ////.  I  An.  B.  R. 
Gmffc  v.  Smith. 

King  Hen.  WW.  by  l:ttn  patent  of  the  14th  of  his 
reign,  and  confirmed  by  parliament,  granted  to  the  Uni- 
i  trfity  of  Oxford  const] ance  of  pleas,  in  ivbie  h  a  fibular-  or 
f  r  iant  of  a  college  Jb<*u! d  be  party,  ita  quod  ju'iicrarii  dc 
utrvyue  banco  ft  non  hdramittant.  An  attorney  <f  C.  B.  fued 
a  fbolar,  m  C.  B.fir  battey.  By  the  court,  tlm  general 
grant  does  nor  extend  to  take  away  the  fp-ciaj  prikilcge 
of  any  court  without  fpecial  words.  Lit.  Rep.  304.  Mich, 
5  C:  C.  B.  O.xfcrd  (Univerfity's)  cafe. 

M  u  f  b  Jar  of  Oxford  OT  Ca>::>»:J~r  be/.r  i  in  Chancery 
for  a  fptcial  performance  fa  contra'i  to  haft  lands  in  Mid- 
dlcfexy  the  Un:vernty  fhall  not  have  conufance,  becaufe 
they  cannot  fecjueilcr  the  lands.  GiJb.  Hji.  of  C.  P.  194. 
cites  2  Vent.  303. 

Lonufince  mufl  be  demanded  lefoie  an  imparlance,  and 
the  fame  term  the  writ  is  returnable,  after  the  defendant  ap- 
pears; becaufe,  till  he  appears  there  is  no  caufe  in  court, 
otlierwife  there  would  be  a  delay  of  juUice;  for  if  after 
imparlance,  when  the  defendant  has  a  day  already  al- 
lowed him,  be  would  have  two  days,  fince  wnen  the  co- 
nufancc  is  allowed,  the  franchife  prefixes  a  day  to  both 
parties  to  appear  before  them:  and  it  is  the  lord's  laches 
if  he  does  not  come  foon  enough  not  to  delay  the  parties. 
Gilb.  Hif.  of  C.  P.  196. 

Co  ui  ince  was  granted  to  the  Univcrfity  of  Oxford, 
(no  C3ufc  being  (hewn  to  the  contrary),  in  Eajlcr  Term, 
9  Geo.  2.  in  the  caf'--  of  Jfocdcdic  and  Brooke  HtraSat. 
241. — See  further  under  title  Courts  of  the  Uuii  nfuy. 

Cogaifance  aifo  lignities  the  badge  of  a  waterman  or  fer- 
vant,  which  is  ufually  the  giver's  or/?,  whereby  he  is 
known  to  belong  to  this  or  that  j>oblcman  or  gentleman. 
Did. 

COGNISOR  avd  COGNISER.  Cognifr,  is  he  that 
pallcth  or  acknowledged!  a  fine  of  lands  or  tenements  to 
another  ;  and  coguife  is  he  to  whom  the  fine  of  the  fa*d 
lands,  &c.  is  acknowledged.  Stat.  32  H.  8.  c.  5. 

COGNIflONES,  EnJigns  and  arms,  or  a  military 
coat  painted  with  arms.  Mat.  Paris  1250. 

COGNIT10N1BUS  MITTENDIS,  A  writ  to  one 
of  the  King's  julticcs  of  the  Common  Picas,  or  other  that 
hath  power  to  take  a  fine,  who  having  taken  the  fins  de- 
fers to  certify  it,  commanding  him  to  certify  it.  Reg. 
Ori?.  68. 

COGNOVIT  ACTIONEM,  h  where  a  defendant 
acknvjjicdges  or  confefles  the  p  untift  '$  caufe  againft  him 
to  be  juil  and  true;  and,  before  or  after  iffue,  fuffers 
jud-ment  to  be  entered  againll  him  wuhout  trial.  And 
nere  the  conleifion  generally  extends  no  further  than  to 
what  is  contained  in  the  declaration  ;  but  if  the  defend- 
ant will  confefs  more,  he  may.  1  Rol.  929:  Hob.  178. 

COGW  iRE,  Is  laid  to  be  a  fort  of  coarfe  cloths, 
made  in  divers  parts  of  England,  of  which  mention  is 
made  iu  the  Stat*  13  R.  2.  cap.  to. 

COHUAGIUM, 


C  O  H 


COIN. 


COHUAGTUM,  A  tribute  paid  by  thofe  who  met 
promifcuoufly  in  the  market  or  fair;  exhua  (ignifying;  a 
punnifcuou*  multitude  of  mm  in  a  fair  or  marker — 
£&:<ti  at  ••W/JW#/i.v,  f*J<i£ha  cohuagio,  paUa- 

gie,        Du  Cange. 

COIFi  «j/*r.J  A  title  given  to  Serjeams  at  law  ;  who 
are  called  $erjr/t*t$  if  the  G»/t  from  the  lawn  «jf"  they 
wear  on  their  heads  under  their  cap*,  when  they  are 
Created.  The  ufe  of  it  was  anciently  to  cover  twfuritm 
dtriealem,  otherwiie  called  tmrta  tlcrkalh 't  becauie  the 
crown  of  the  head  was  clofe  fhaved,  an  J  a  border  of  hair 
left  round  the  lower  part,  which  made  it  look  like  a  crown. 
Bi-iui.  See  title  CLrk. 

COIN,  emfm  pnnii*.]  Seem*  to  come  from  the  Fr. 
£tfe*i  i.  e.  a*iuhisf  a  corner*  whence  it  has  been  held, 
that  the  antienteft  fort  of  cvrj  was  fquarc  with  corners* 
and  not  round  as  it  now  is:  it  is  any  fort  of  money  coined. 
Cwmx  Juti/d  zzo*  Cola  is  a  word  colleelive,  which  con  - 
tains  in  it  all  manner  of  the  feveral  (lamps  and  fpecics  of 
money  in  any  kingdom  ;  and  this  is  one  of  the  royal  pre- 
rogatives belonging  to  every  fovereign  prince,  that  he 
alone  in  hi*  own  dominions  may  order  and  difpofe  (he 
quinary,  value,  and  fa  lb  ion  of  his  But  the  tein  af 

one  king  i.i  not  current  in  the  kingdom  of  another,  onltfs 
it  he  at  great  lofs  ;  though  our  king  by  his  prerogative 
may  make  any  foreign  icin  lawful  money  of  England  at 
his  plea fu re,  by  proclamation.  TeYmt  de  Lty.  If  a  man 
binds  hjmlVIf  by  bond  to  pay  <me  h  no  J  red  pr  nods  nf  law- 
ful money  of  Great  Brtitiin,  and  the  per  foil  bound,  the 
obligor*  pays  the  obligee  the  money  in  French,  Sfn*mjk% 
or  other  raZa,  made  ciurent  either  by  aft  of  parliament, 
or  the  king's  proclamation,  the  obligation  will  be  well 
performed.  Co,  Lit.  207.  But  it  is  Jaid  3  payment  in 
farthings,  is  not  a  good  payment,  a  frijf.  cJ  7,  See  pcjl. 

When  a  perfon  has  accepted  of  money  j-i  payment  from 
another,  and  put  the  fame  into  his  purfe,  it  is  at  hb  pe- 
ril niter  his  allowance  ;  and  he  fh;iflnoi  then  take  excep- 
tion to  it  as  bad,  notwithstanding  he  prcfemly  reviews 
it.  Terms  tie  Ley. 

Of  Offences  relating  r*  the  Cfl/jt. 

Two  offences  refpefling  the  am,  are  made  treetfm  by 
the  Ihtutc  25  £  IlL  c.  2:  Thcfe  are  the  actual  counterfeit- 
ing ihe  gold  and  filvcr  coin  of  this  Kingdom  ;  or  the  im- 
porting fuch  counterfoil  money  with  ;in  intent  to  utter  icf 
knowing  it  to  be  falfe.  But  the fe  not  being  found  fof* 
ficicnt  to  re  [train  the  evil  practices  of  coiners  and  faife 
moneyeri,  other  flatutes  have  been  Gnce  made  for  that 
purpcife, 

Stat.  1  Mar.fi.  i,  e.  6,  if  any  perfon  Chill  falfely 
forge  or  counterfeit  any  fu.b  kind  of  coin  of  gold  or 
filvcr,  a*  h  not  the  proper  coin  of  this  realm,  bat  mall 
be  current  within  this  realm  by  confent  of  the  Crown  ; 
fuch  errence  fhall  be  deemed  high-heafen.  And  by  St/it. 
1  y  2  f,  y  M.  e.  it,  if  uny  pcrlun  do  bring  into  this 
realm  fuch  falfe  or  counterfeit  foreign  money,  being 
current  here,  knowing  the  fame  to  be  falfe,  with  intent 
to  Otter  toe  fame  in  payment,  they  fhaM  he  deemed 
offenders  in  high  rreafon.  The  money,  referred  to  in 
thcfe  (lattices,  mult  be  futh  as  is  absolutely  current  1 
here,  in  all  payments,  by  the  King's  piotl^marion  ;  of  ' 
which  there  is  none  at  pre  fen  t(  Porttt^nl  money  bring 
boiy  taken  by  confenf,  as  approaching  the  near?  ft  to 
our  ftandurd,  and  falling  in  well  enough  with  our  di- 


rifiofll  of  money  into  pounds  and  fhilKnjs.:  therefore  t* 
counterfeit  that  is  not  high  treaton,  but  another  inferior: 
offence. 

Clipping  or  defacing  the  genuine  coin  was  not  hither- 
to included  i.i  thefe  ftatu:ei ;  but  by  Stitt.  5  it* 
clipping,  warning,  rwaJi/ig,  or  filing  for  wicked  gains' 
lakr.  .my  of  trie  mum?)'  <  f  >: h t n  rcilm,  or  O'her  money 
(uttered  to  be  current  here,  (hall  be  ndjadged  high 
tri-nlon ;  and  by  Stat.  tS  Elsa.e,  it  (he  fame  fpecies  of 
offence  is  defcribrd  in  other  more  general  words ;  vise* 
iiiij.-.iiring,  dikiiinifhinf;,  falfifying,  baling,  and  ligtiJcn- 
ing,  arc  made  liable  to  tbe  fame  penaJtie*. 

By  Stat,  i£  &  9  W.  3.  <.  16,  (made  perpetual  by  7  Ann. 
e.  ac,)  whoever,  without  proper  authority*  Ihall  know- 
ingly* make  or  menu,  nr  aiTirt  in  fo  doing,  or  fliall  buy, 
fell,  conceal,  hide,  or  knowingly  h;>vc  in  his  poilemon 
any  implements  of  coinage  fpecih^d  in  the  act*  or  other 
roolsor  inilrumcnts  proper  e^/y  for  the  coin.ige  of  money  ; 
or  thall  convey  ihe  fame  out  of  the  King's  mint;  he, 
together  with  his  couniellors,  procurers*  aiders,  andT 
abettors,  (hall  be  guilty  of  high  trcafon  \  whid,  is  much* 
the  feverefl  branch  of  the  coinage  law.  The  fktute  far- 
ther enacts,  [hat  to  mark  any  coin  on  the  edges  with 
letters,  or  ofherwife,  in  imitation  of  thole  ufed  in  the 
mint;  or  to  colour,  gild,  or  cafe  over  any  coin  rd'rm- 
bling  the  current  coin,  or  even  round  blanks  of  bufe 
metal ;  fh.tlt  be  condrued  high  treafon*  But  all  profe> 
cuti.DOS  on  this  acl  are  to  be  commenced  within  three. 
months  after  the  commilhon  tjf  the  offence:  exefept  thole 
fur  in  tkmg  or  menuing  *ny  coining  tool  or  indrument* 
or  for  the  making  letters  on  money  round  the  edges ; 
which  are  directed  to  be  commenced  within  Jix  month* 
after  the  offence  commiacd.    Sre  Stat,  7  Ann.  e,  25. 

And,  laftly,  by  Stat,  ij  *if  i6Gcv.  2.  c.  aS,  if  any 
priiou  colours  or  alters  any  fhilling  or  fix  pcn.tf,  either 
lawful  or  counterfeit,  io  mike  (h?m  reJpcct  vely  re- 
(cinblc  a  guinea  or  half  gutnej :  or  any  half-penny  or 
farthing  to  make  them  rcfpcttively  rcE^mbie  a  (hilling 
or  pence ;  this  is  alfo  hiph  treafon  ;  but  the  offender 
II  i,i  1 1  be  pardoned,  in  cafe  (being  out  of  prjfon)  he  dis- 
covers and  convicts  two  other  offenders  of  the  fame 
kind. 

Offences  relating  to  theow,  not  amounting  to  trea/ott,  and 
under  ivhich  may  be  ranked  fame  inferior  mifuemeanors 
not  amounting  to  Jelony*  are  thus  declared  by  a  feries  of 
ftiitntcs,  here  recited  in  the  order  of  time. — By  Stat,  zy 
E.  J ,  c,  ft  none  Jhall  bring  pollards^  and  crockarus  (which 
were  foreign  coins  of  bafe  metal)  into  the  realm,  on  pain 
ot  k>rfcuure  ijF  life  and  goods. — fly  Stat.  9  £.  J  z,  no 
fleriing  money  Lhnlt  be  melted  down,  upon  pain  of  forfei- 
ture tlicrcor  — By  btitt.  17  E.  3.  r.i-n-j  thai!  be  fo  hardy 
to  bring  falfe  and  ill  money  inro  the  realm,  en  pain  of 
forfeiture  of  bte  and  members  of  the  perlons  importing, 
and  the  fe  it  re  hers  permitting  fuch  importation- — By  Stat, 
lJ-f.$./i.  1,  \q  nuke,  i.oinP  buy,  or  bring  into  the 
r<'* j ni  any  gaily -halfpence,  fufkin*,  or  do: kins,  in  order 
to  utLiT  them,  is  felony  t  and  knu^ingly  to  receive  or 
pay  them  or  hlmds  {Stat,  z  Hen.  6.  c.  9*)  incurs  a  for- 
feiture of  an,  hundred  thillings. — By  Stat.  14  £liz.  e.  3* 
fuch  as  forgo  any  foreign  coin,  although  it  be  nol  made 
current  h  re  by  prodanwtiooj  ihafl  [wjtb  their  aiders 
and  abettors)  be  guiiry  uf  mifpriilonof  treafon.— By  Stat. 
13  i^Ca>  .  {.  j;  U  tin?  otr'ence  of  melting  down  any 
current  iilver  money,  fliall  be  puniihed  wtih  forfeiture 

of  . 


IN. 


COIN. 


of  the  fstae,  and  alfothe  double  value:  and  the  offender 
if  a  freeman  of  tvy  town,  (hall  be  disfranchifed  ;  if  not, 
ili alt  fafitr  fix  mom  hi'  imprifonment,— L'y  Slut,  6  Lf  7 
RT;  J.  f,  17,  if  any  perfon  buys  or  fells,  or  knowingly 
has  in  hti  cuftody,  any  clippings  or  filings  of  the;  coin*  he 
IbalJ  forfeit  the  fame  and  eao/.  one  moiety  to  the  king, 
and  the  other  to  the  informer  j  and  be  branded  in  the  cbtxk 
v.  ith  the  letter  R.  [Cut  fee  tii!e  OW^y.) — P,y  S:a.\  i\  ~J  9 
3.  t-r  26,  no  perfon  fhall  blanch,  or  whiten,  copper  for 
falc  (which  makes  it  retcmble  filver)  nor  buy  or  fell  or 
offer  for  fale  any  malleable  compofition,  which  (hall  be 
heavier  than  Giver,  and  look*  touch,  and  wear  like  gold, 
but  beneath  the  Itandard  :  nor  (hall  any  perftm  receive 


the  imprcfilon,.  an  t  the  denominator*.  With  rcr.H  '  r  t* 
the  materials*  Sir  Edtytfii  Qdti  layi  i;  down  (a/*#,  577*) 
that  the  rnrney  of  Ef^land  mult  cither  be  cf  gold  or 
filver ;  and  none  otlu-r  was  ever  iiiVd  by  the  royal  au- 
thority till  1672,  when  copper  farthings  and  halfpence 
were  coined  by  CkarUs  II :  und  ordered  by  proc'anvni  1 
to  be  current  in  a!l  pavmenf?,  under  thtr  valus  of  fix- 
Pen«,  and  not  other  wire.    But  ihis  copper  coin  Js  not 


ecin,  it  wai  en  acred  by.  SW.  iaG7i>.  3., 


to  the  Giver 
■  ?.  tii.it  no 
mg  twenty- 


of  this  kingdom,  not  [icing  cut  in  pieces  ;  an  operation 
which  is  cxprcfsly  direclcd  to  be  performed  when  any 
fuch  money  lhall  be  produced  ia  evidence,  and  which 
any  perfon,  to  whom  any  gold  or  fdver  money  is  tendered, 
is  empowered  (by  Stafj.  <j  i£  to  W,  3,  » :.  2 1  :  13  G<a.  3. 

71  :  and  %  +  e.  70  )  to  perform  at  his  own  ha- 

zard 1  and  the  officers  of  the  Exchequer  and  the  rcceivers- 
genrral  of  the  taxes  are  panicubrsy  required  to  perform  : 
and  all  fuch  perfon*  lb  blanching,  felling,  'jfc.  fhaH  be 
guilty  of  felony,  and  may  beprofecuted  for  the  Line  at  any 
tims  within  three  months  after  the  offence  committed. 

Bat  thefe  precautions  not  being  found  funicicnt  to 
prevent  the  uttering  of  falfc  or  diminiihed  money,  which 
was  only  a  mifdemcanor  at  commpa  lav.-,  it  is  ena&cd  by 
Staij*  15  £tf  16  2.  ^  z8»  that  jf  any  perfun  Jl 3 1 L I  tri- 
te* or  tender  in  payment  any  ccuntc;f<?it  co:o,  knowing 
it  to  be  fo,  he  fhali  lor  tbeiirii  oflrruc*  be  ir.iprifonrd  fijc 
months,  and  find  furetics  for  hi*  good  behaviour  for  fix 
months  more:  for  ;hc  fecoml  offence  thnll  be  imprifonrd 
two  years,  and  find  fmeties  for  two  year*  longer :  and, 
for  the  third  offence*  ihall  be  guilty  of  felony  without 
benefit  of  clergy.  Alio  if  a  per  ten  knowingly  tenders 
in  payment  any  count*  r/eic  money,  and  at  the  fame  time 
has  more  in  his-  cuiiudy  :  or  lii:ul,  within  ten  days  after, 
knowingly  tender  othrr  falte  money ;  he  &aH  be  deemed 
a  common  utterer  ctf  counterfeit  money ;  and  mrli  for 
the  fsrik  offence  be  impdfoned  or.c  yt;.r,  and  find  furc- 
tie*  for  his  good  behaviour  two  years  longer:  snd  for  the 
fpcond  be  gniliy  of  ft!ony  without  LtneEt  cf  clergy.  8y 
thefame  /latum  it  isalfo  enacted  that  if  any  perfou  counter- 
feits the  cfpf.er  tnia,  he  mall  flilrer  two  years'  imprifon- 
meot,  and  find  furc;:es  far  two  yecn  more.  By  Si.n* 
II  Gfp.  3.  c.  40,  pfrtbjH  coMtitcrleiting  tspprr  pa3/ptna 
or  fartbirgi,  with  tlmir  ubeueri  ;  or  buying*  (elliiiig, 
receiving  or  putting  off  any  count^rfe^  coprer  money 
(not  being  cut  in  pieces  or  melted  down)  at  a  lei'.s  value 
ihnn  it  i:rjporti  :o  be  or  ;  lhai.  be  goiky  ot  6ngte  felony. 
And  by  a  tcmponuy  Star,  (i  j  Co.  lil.  c.  4a,)  if  any 
qnancity  of  money  exceeding  the  fum  cf  (itc  ptiiind^, 
being  or  purporting  to  be  the  filver  LHoin  of  rbia  realm, 
but  b;low  she  ftand.trd  of  the  mti  t  in  Wright  w  fmenefs, 
Jhall  be  roipnced  into  Or  a'  Britain  cr  fytffa*df  the  fjrne 
fhall  be  forfeited  w  ctjual  ntotetiw,  to  die  crown  and 
jfofccuior. 

The  Coining  *f  money  is  in  all  States  the  act  of  the 
jfgtaM»«j$gfl  pT^er\  that  it^s  value  may  be  knewn  f»n  in- 
fpedtion.  And  with  regain  to  coinage  in  general,  there 
are  utrce  ti;ir:g*  to  be  ccuiidercd  therein  j  the  materia]^ 

Vol-  t 


bw  fr>r  more  t!un  \^  by  we^ht,  at  the  t*t?  ot 

5/,  fft.  an  ounce.  This  wm  a  ciau|i  in  a  tempnrirry 
ad>,  which  was  continued  till  1783,  im^c  which  time  it 
does  not  appear  to  hive  been  icu 

A*  to  the  Imytjfwtt  the  jUmp^ng  thereof  is  the 
unqucftmnable  prerogative  of  the  Crcwn :  far,  though 
divers  bishops  and  mo  naileries  ha  J  f armed  y  thr  piivilegc 
of  coining  money,  jFjCt,  ^  Sfif  M  ivHak  obfetves 
{\HjLP.C.  191,)  this  was  tifiwlly  do»c  by  ipeci  A 
grant  from  the  king,  or  by  pn  fcripiio-o  wriich  u:  pjlei 
one;  and  therefore  was  derived  from,  and  not  in  ti^.^Lr.i- 
lion  of,  the  royal  prerogative.  EcHdes  thai  they  haji  o;i  y 
the  profit  of  the  coinage,  and  not  the  power  i?f  inlhtu:- 
ing  tkher  the  imprefiion  or  denomination  j  but  had 
ul'uilty  the  Damp  fent  them  from  tin."  Ti<;hequr*r. 

The  Drjtwnbia:i?*t  or  the  value  for  which  the  :oin  ia 
to  paii  current,  1%  likewife  in  the  breai>  o:"  trie  king-; 
and,  if  any  unui'nal  pieces  arcco'm-d,  that,  value  miul  be 
afcertaiued  by  protUmuixm*  In  order  to  fix  the  v^iur, 
tlie  weight  and  the  rinrr-efs  of  the  nidtal  arc  to  b^  taken 
into  coriiidi  r.ii:  11  tf^eth?r-    Wii.n  a  f'iven  wright  of 


ctal : 


noae  ot  Liicm 


Thi 


oft  pla 


1  j^iforss  j^tvfeijj  but 

■;  opinion  feems  lohs 
ofilt-i,  rhut  nirns 
was  (icrivei  from  the  Eflerhngs  or  E^Aerling!,  z\  thtfe 
Saxons  were  aocitmtly  called,  who  inrmbited  thiidifiriA 
of  Ct/w.jy,  now  occupied  by  the  Ilrn.i-isict:,  snd  ihth 
Hippcrtdage*  3  the  tiirjicll  traJtrri  in  modern  'Etnype,  Ol 
this  Iter  ling  or  cDcrl  ing  nictal.all  the  c/m  of  ctre  klng- 
d  ■  niuli  be  made,  by  SV*x/i  a 5  E-  7.  t,  1^  —So  rh,u  tiir? 
K.ing*3  prcros^/.tive  ti.eji<e:h  iiur  to  extend  to  the  d'-b^fir^ 
or  snlsnncing  ihe  vilueof  the  coin,  belpv?  or  above  the  iW- 
ling  value*  2  ffjl,  577  :  though  oir  Miitibeiv  //a/if,  (.j  /•/,;/. 
/*.  C*.  1941)  appears. to  bs  of  anoiher  opinion.  The  Utng 
may  al/u  by  his  procUmstion,  Ic^iitmare  fiircigti  coin, 
and  -make  it  com «t  here;  declaring  at  what  valae  it  fliall 
he  tftkuri  ih  pay  menu.  1  H.  l\C.  197.  Uut  t!>«  it  feem* 
ought  to  be  by  companfon  with  the  ftanuWd  of  our  bWn 
coin,  ntberwiic  ihu  confent  i»f  parliament  will  be  ne- 
ceflljjy.  The  king  riuy  alio  at  any  time  detiy,  rr  try 
down  any  ecin  of  the  kingdom,  and  make  it  no  longer 
currenu  .1  // 7.  P*  C  197. 

This  S:,i ../  hath  Lc^n  fVe^uimtty  varied  in  former 
H'mes  ;  but  hath  far  many  yean  pad  been  thus  invariably 


COIN. 


COL 


I  Imp; 
in  rhc  7t 
fur  calling 
melt  it  dov 
were  tube 


^jw.  *-.T;c>i.  AnJ  the  pound  trfy  of  AVer,  cf  nfirtin  ^ 
of  eleven  ounces,  and  two  penny  weights  line,  nnd 
eighteen  peony- weight*  alloy,  is  divided  into  fix ry  two 
flu  I  Imps.  See  Pvlict     Evrlifb  tufas, 

-  of  King  III.  an  aft  was  made 

the  i-IJ  cw'«  of  the  kingdom,  and  to 
!  ir  coin  ;i;  the  deficiencies  whereof 
wrrc  iu  dc  ni.tcc  good  at  the  public  charge  :  and  in  every 
bintJjE  il  pound  tsi*td,  40/.  was  to  be  fliillings,  End  to/, 
fi  x '  pen«T,i ,  11  n  de  r  cc  r  ta  E  n     n  a  i ;  k*  * 

Felons  bringing  plate  to  the  to  be  coinr/h  were 

to  have  the  fame  weight  of  money  delivered  out,  as  an 
encouragement :  and  receive m  general  of  [axes*  tistc.  were 
to  rcteivc  money  at  a  lurge  rate frounce.  Our  guineas 
have  been  raided  and  faltcnY  as  money  has  been  fcaree  or 
plenty,  fcvrral  times  by  Mature:  and  #ffjg  3  r*  goi- 
nc as  wt-ic  va!u;d  at  21/.  at  which  they  now  pa  ft. 

and  brandy  imported,  called  the  foirwr  duty,  granted  i\<r 
the  expencc  of  the  King's  tiikaw,  but  not  to  exceed  3000/. 
fKr  atttt.  Siaf.  tS  Cm -2..  frf/.j.  This  duty  forewW^  hath 
been  con: tailed  and  advanced*  from  time  to  time  by 
divers  ftntutes;  and  by  Star.  27  Go.  a,  r,  l  {exp  I . 
by  Stmt.  17  Ges.  5.  f .  1 3.  §  6  j,)  the  Treafury  is  to  apply 
15.000  /,  a-year  to  the  expences  of*  the  mints  in  E»sftmd 
and  Scotland. — Stat.  14  Geo.  3.  r.  qit  regulates  the  flump- 
ing mmty' weights,  the  fees  for  which  are  fettled  by 
SJa/.  1  j  G{0.  3.  e,  30,  at  1  d.  for  every  t  a  weights 

COLtEERTS,  cdibotl]  Were  tenants  in  fbcage  ;  and 
particularly  fueh  villeins  as  were  manumitted  or  made 
freemen.  Di.'i»ifday.  But  they  had  not  an  abfulute  free- 
dom ;  for  though  they  were  better  than  fcrvants,  yet  they 
bad  fuperior  lords  to  whom  they  paid  certain  duties,  and 
in  that  refpedfc  they  might  be  called  fervants,  though  they 
mere  of  middle  condition*  between  freemen  and  fervants, 
> — LihertaU  tuvtm  eolibcrtus  tUcitur  fjft.  Du  Cange. 

COLLATERAL,  «fl,i.W".]  l-rom  the  Lat. 
fdeways,  or  that  which  hangcth  by  the  fide,  not  direel ;  as 
trilateral  ajjuntnce  is  that  which  is  made  over  and  above 
the  deed  itfdf;  cdlanrnl  frturity,  is  where  a  deed  is 
made  of  other  land,  beftdes  tbofe  granted  by  the  deed  of 
morrgage:  and  if  a  man  covenants  with  another,  and 
enters  into  bond  for  performance  of  hh  covenant,  the 
bond  is  a  coftattral  affurance ;  becaufe  it  is  external,  and 
without  tht  nature  and  effence  of  the  covenant.  If  u  man 
hath  liberty  to  pitch  booths  or  fhtndings,  for  a  fair  or 
market,  in  anoilicr  perfon's  ground,  it  tid&totetal  to  the 
ground.  The  private  wooes  of  a  common  perfon,  with- 
in a  forell,  may  not  be  cut  down  without  the  King's  li- 
cence ;  it  being  a  prerogative  cdfottral  to  the  foil.  And 
to  be  fabject  to  the  feeding  of  the  King's  deer,  is  tttilktetfl 
to  t:;e  foil  of  a  flrefl.  Cremp.  Jurifd.  185  :  MajntMtltp.  66. 

Collateral  Cons auouia  jty,  or  Kinuald.  Col- 
^/rr/T? relations  agree  with  the  lineal  in  this,  lhat  they 
defcend  from  the  fame  ilock  or  ancellor ;  but  differ  in 
this,  that  they  do  not  defcend  from  each  other.  Callau- 
r*i  iir/Mtn,  therefore,  arc  fuch  as  lineally  fpring  from 
one  and  the  fame  anceflor,  who  is  the  flhpi  or  root,  the 
Jftpeft  trunk,  or  common  Hock,  from  whence  thefc  re- 
lations are  branched  out*  2  €<mxt.  204.,  fee  title  Dtfttnt. 

Collateral  Di?ctMT,  and  Collateral  War- 


{M  prr pt.tncj,  the  King's  ptr^  an  afl  of ' grnt9t  orr//*/r- 
juy  1  ■  f  per  fat  *  viz.  lhat  he  or  five  is  not  the  fame  that  wa» 
attainted,  whereon  iffue  is  taken,  which  iffue  is  to 
be  *rird„  by  a  jury,  irtfartth'. 

LOLL  AT*  O  EON  DRUM-  Is  in  hiw  where  a  portion 
or  money  advanced  by  the  fjthrt  to  a  ftm  or  daughter*  is 
brought  into  bet<  A  , in  orier  m  have  an  equal  diiM- 
butory  flure  of  his  perfonal  eft^te,  at  his  death,  accord- 
ing to  the  intent  vT the  S/at.  23  Gars*.*.  io:  Mr. 
Cuf,  Ef*  p.  154.  See  tith  s  Hotchpot \  &xrt*ter. 

COLLATION  to  a  BENEFICE,  t^lath  fatfriil'} 
Signifies  the  bellowing  of  a  Erxcfet  by  the  bifhop,  when 
he  liatii  right  of  patronage.  See  title  ddw.yfm. 

COLLATIOXH  FACTA  VKi  POET  IVfoKTJJM  ALT£KI VSV 

A  wtit  dirtcicd  to  tuejullices  of  the  Cimose*  P/cai,  com- 


tl»e  liilhop,  for  the 
another  prefented  by 
fuit  between  the  King 
;nt  once  pafled  for  the 
admitance,  the  King 
nhen  Reg.  Origt  £r, 
A  writ  whereby  the 
an  birnutage  upon  a 


Lol; 
pleads 


1  criminal  convict 
in  bar  of  execution  * 


man  din  j  them  to  iff 

Son  of  a  des  k  in  the  p] 
I  the  tving  j  wiuj  ilicd  durin, 
find  sIk*  bifliop'j  clerk:  for, 
Kin^'i  clerkji  and  h?  dyiiig 
I  may  bellow  hi*  prelVucation 
Collatione  EictMaLtfiT; 
1  King  conferred  die  keepi 
clerk.  Rig.  Qrjr.  303,  308. 

COLLATION  of  SEALS.  This  was  when  upon 
the  fame  label,  one  feal  was  fee  on  the  back  or  reverie  of 
the  other. 

GOLLATJVE  ADVOWSONS,  See  title 
COLLECTORS  of  money  due  to  the  King,  S/at. 
20  Cv\  2.  See  Rtirthrrj. 

COLLEGE,  tW.'^/jf.]  A  paiiicular corporation,  com- 
pany or  fociety  of  men,  having  certain  privilege;  founded 
by  the  KingS  licence;  and  for  GJkga  in  reputation,  fee 

The  cilabiimment  of  Colleges  or  Univerfkies,  is  a  re- 
markable a?ra  in  literary  hillorv.  The  fchools  in  Catbc- 
drals  and  Monafteriea  confined  themfelves  chiefly  to  the 
teaching  of  grammar.  There  were  only  one  or  two 
mailers  employed  in  that  office.  But  in  colleges,  pro- 
feflbri  were  appointed  to  teach  all  the  different  parts  of 
fiicr!  ce.  The  hrll  obfeure  men'.bu  of  academical  degrees 
in  the  Univerfity  of  P<t,ijt  ffrom  which  the  other  Uni- 
verfities  in  Eitnp  have  bnrroived  moll  of  their  cuftom* 
and  inftitudons),  occurs.  A.  D,  121c.  Vide  Rdtrtf.  Htfi. 
Emp.  C.  F.  1  v.  523. 

Seethe  power  of  vifkors  of  Colleges  well  explained  in 
D  , .  tr^k^'s  cafe,  Hattfw.  3  j  3,  See  further  titles  C«r^rs- 

COLLEGIATE  CHURCH,  Is  that  which  confifhof 
a  Dean  and  fecular  canons ;  or  more  largely,  it  is  a  church 
buil:  and  endowed  for  a  fociety,  or  body  corporate,  of  a 
dean  or  other  pre li dent,  and  fecutar  pricfts,  as  canons  or 
prebendaries  in  the  faid  church.  There  were  many  of 
thefc  focieties  diftinguifhed  from  the  religious  or  reguisri, 
before  the  reformation  ;  and  fome  are  ellablifhed  at  tht* 
rime;  as  ll\Jtvirij?n\  H'indjir,  Whcbsflir,  S<ua2noeU,  Mm- 
chtjtti;  &c. — See  title  Cbaottr}  Dean.  * 

COLLIGENDUM  BONA  DEFCNCTI,  (Letters 
oiit)  h\  defect  of  reprefentr.tives  and  creditors  to  admioi- 
fter  to  an  intefiate,  tv'V.  the  Ordinary  may  commit  admini* 
Aration  to  fucb  difcrcet  pcrfon  as  he  approves  of,  or  grant 
him  thefe  letters,  to  cdlitl  tht  goods  of  the  dictafed,  which 
neither  make  him  executor  nor  adminiftrator ,  his  only 
buunefs  being  to  keep  the  goods  in  lus  fate  cuitody,  and 

to 


COL 


COM 


t«  do  other1  a&s  for  the  benefit  of  fitch  as  are  entitled  to 
the  property  of  the  deceafed,  i  Comm.  505.  Sec  title 
i;  ft  1  ■  . 

COLLOQUIUM,  k  «%«WoJ  A  taking  together, 
or  affirming  of  a  thing,  laid  in  declarations  for  words  in 
actions  of  flandcr,        M&i.  Caf.  203  :  Carfbew  9>. 

COLLUSION ,  c&lkjij.]  Is  a  deceitful  agreement  or 
contrafl  between  two  or  more  pcrlbiu,  for  the  one  to 
bring  an  action  againil  the  other,  to  feme  eviJ  purpofc, 
as  to  defraud  a  third  perfon  of  his  right*  This  cv/- 

hifion  is  cither  apparent,  when  it  fhews  it  fell"  on  the  face  of 
the  a<?t;  or,  which  h  more  common,  it  is  fettet,  when 
done  in  the  dark,  or  covered  over  with  a  fhow  of  hone fly. 
And  it  is  a  thinjg  the  law  abhors  :  wherefore,  when  found, 
it  makes  void  all  thing*  dependant  upon  the  fame,  though, 
othcrwife  in  themfclvcs  good.  Co.  Lj7.  109,  360  :  Pfiar&sL 
54.  Ctfhifon  may  foraetlmes  be  tried  in  the  fame  action 
wherein  the  covin  is,  and  fometimes  in  another  action,  as 
for  lands  aliened  in  mortmain  by  a  qpmh jju  :  and  v.' here 
it  is  apparent  there  needs  no  proof  or"  tl  ;  but  v>  hen  it  is 
fecrer,  it  mufl  be  proved  by  wi  merles,  and  lound  by  a 
jury  like  other  matters  of  fad),  yRr.p*$$.  The  ilarme 
of  IVcJzm.  2.  13  EJ.  t .  c.  33,  gives  the  writ  quale  /ax,  and 
inquiry  in  thclc  cafcj  :  and  there  are  levcral  other 
ftatutcs  relating  to  deeds,  made  by  mUm/ibh  and  fraud. 
The  cafes  particularly  mentioned  by  the  A.nute  of  IVtjlm. 
z.  are  of  quart  nrrftfikfrf  ojpj^  &c,  which  one  corpora tion 
bring?  again  It  another,  with  intent  to  recover  the  land  or 
ad  vow  fan  ,  for  which  the  writ  is  brought,  held  in  mort- 
main,  &( c.  Sir  title  F>auJ* 

COLON  I  b$,  Sue  title  Plants' tut. 
COLON  US,  An  hufb.ir.dn -n  or  villager,  who  wa« 
bound  tO  pay  yearly  a  certain  tribute;  or  it  certain  tirae» 
in  the  year  to  plough  fome  p,srt  of  the  lord's  land  ;  and 
from  hence  comc>  the  word  r/rt&r. 

COLOUR,  <fl&r  l  Signifies  a  probable  plea,  but  which 
is  in  fact  falfe;  and  hath  this  end,  to  draw  the  trial  of 
the  caufe  front  the  jury  to  the  judges :  and  therefore 
cefour  ought  to  be  mailer  in  law,  or  doubtful  to  ihe jury. 

It  is  a  rule  in  pleading,  that  no  man  he  allowed  to  plead, 
fpecially,  fuch  a  plea  a*  arn<.  unrs  onh  tu  the  general  ifi"ue$ 
hut  in  fWh  cafi  lie  (hall  be  driven  £0  plead  the  general 
jflue  in  tem>*i  whereby  i>ie  whof*  ^ueilion  i.s  referred  hi 
a  ju  y,  Eutif  a  defendant,  in  ap  aHife  or  sciinn  pftref 
pais,  be  defiiocs  to  refer  the  validity  oJ  bis  title  to  the 
com  t  rather  than  the jury ,  he  may  Hate  his  tii  le  Jp 
and  at  the  fame>tipe4gm'  rt/w  to  the  plain  till,  or  fbp- 
pole  him  to  have  an  appearance  or  colour  of  tii'e,  bad 


he  entered  on  the  landt  in  que  It  ion,  he  cannot  plead 
this  by  itfelf,  as  this  plea  amounts  to  no  mcie  thj.n  the 
general  iffue.  Cut  he  may  allege  this  fnccially,  piq- 
Vidca  he  goes  fanher,  anil  fry*,  that  the  pL«m#  ^Jai.ttt- 
injr  ly  cttltm  of  a  priof  dtcd  ot  feoffment,  without  nveiy, 
enterrd>  i^pcn  vu-uc:  lit  entered :  and  may  then  rcier 
hunfrif  to  the  jui'giuei  t  of  the  coon,  wh  th  ot  the  two 
titles  ts  the  fcel!  m  point  of  la«u.  th&<*  &'  StaH,  5 1- 
Every  cfMr  cu  Kt  to  h^vc  thr;K-  r|uuJitie»  toUowi.ig  : 
1 .  It  is  to  be  oouLLtol  10  iftc /«y  *s  in  c.-le  of  a  ocud 
of  feeEjjicm  pkzdtd*  and  it  js  a  doubt  ulkcher  the  land 
ptiTeth  by  tht  letriimtnt,  wi^htfUt  Irvtry,  or  tin;.  z.Lcfar 
ought  to  have  continuance,  though  tt  wanti  <:&tt\.    3*  It 


fhonld  be  fuch  coLvr,  that,  if  it  Vittt  ejTeftjial,  W$vfyi 
maintain  the  nature  of  the  ailion  ;  ns  in  aflife,  10  give  co- 
lour of  ficehold,  tj'r.  jo  Ref>.  90^.  91.  (.'.'•' 
be  fuch  n  thing,  which  is  a  good  cthvrcf  titlet  and  yet 
ii  not  any  title,  Cr&,  Jac,  122.  \\  a  man  jaflifles  his  un- 
tr /  for  fuch  a  caufe  ps  binds  the  plain tifT  nr  his  b t- i r s  for 
ever,  he  lliall  not  give  any  tefmr:  but  if  he  pl^di  a  dt- 
fcent  in  bar,  he  mull  give  rt.W,  be:atife  this  binds  the 
pofleflion,  and  not  the  right  I  fo  that  when  the  matter  of 
the  pica  burs  the  pliintiir  of  his  right,  no  cvfoiff  mult  be 
given*  When  the  drfendant entitles  himfelf  by  the  plain* 
tiff;  where  a  perfon  pleads  to  the  writ,  or  so  ihe  - 
oJ1  the  writ;  h<-"  who  jultifics  for  tithe?,  or  where  ihe  de- 
fendant julli fie i  33  ler? ant :  in  all  thefe  caii*  no  toh'it' 
ought  to  be  given.  10  Us*.  9 1  :  Lutuj,  t  Vr>-  Where 
the  defendant  doth  not  make  a  fpecial  title  ro  himfelf, 
or  any  other,  he  ought  to  give cckttr  to  the  plaintiff.  Grit. 
Etiz,  76*  In  trefpafs  for  taking  and  carrying  away  twenty 
loads  of  wood,  &c»  the  defendant  fays,  that  J*&*  was 
poftcned  of  them,  tit  dc  fan  it  pc.pvtisy  and  that  t^e  plain- 
tiflT claiming  them  by  «/«r  of  a  deed  after  ma-Je,  took 
them,  and  the  defendant  retook  them ;  and  adjudged , 
that  the  ca/aw  given  to  the  plaint^  makes  a  good  title  to 
him,  and  confetti?] h  the  inters::!  in  him.  1  til.  Air.  z;$. 

COLOUR  of  OFFICE,  ee/dr ]  h  when  an  ail 
ht  evilly  done  by  the  countenance  of  an  office;  and  al- 
ways taken  in  the  wortl  fenfe,  being  grounded  upon  cor- 
ruption, to  which  the  :jjitt  is  as  a  ftiauoiv  and  cp^tm.  Pktzd. 
CammtrH.  64*  Set  Bnbay\  E*t?rf:w. 

COLPlLEi,  r^rrW,  rc/,  :,;/^]  \r^ung  poles,  wMc h 
being  cut  down,  make  leavers  or  lifter* ;  and  in  tf'*rr- 
iKiKjbtis  :1iry  are  called  ctyfjcerW  tits-.  tUy.  Bh-srt, 

LJOLFO,  A  ftnall  wax  Candle,  Stpptiezcrtl  HneAit 
fayi,  that  when  the  King  of  ScUX  came  to  ihe  F.:s  J.:Jh 
Court,  as  long  as  he  fiaid  J  here,  hr.  h:iu  everyday,  he 
H6crtit:one  trigint*  fol*  &  aboJdcixt  va/filks  dtttittsiits,  ^ 
qutidravtttta  /wgoi  C^Epanes  dt  ikmiiika  CaWeAp  *%£*t*  ' 

(zfr,  aw?Q  1  19+. 

COMB  A  RONES,  The  felW  baronr,  or  rommcnaky 
of  the  Cincjue  Ports-  tiaciu  t.mp.  Ed.  1.  £zf  Erf*  z.  Luc 

their  rcprefciuatives  in  parliament  ;  and  the  word  cctt- 
6jtQwt  Is  ufed  for  a  ft  J  J  tnv  member  M  the  bmxtt  and  hit 


LOMBA  TfcRR^  From  Sa\. . '  .'.vv, ,  f  -  :  F-i^, 
ctnii.]  A  valley  or  low  pieie  of  ground  or  place  between 
two  hills  i  which  is.  ttill  fo  caltocj  in  Dt  --e  ft; ,;nd  Qxn- 
ioaU :  hence  nr*ny  villages  in  ether  p.-rts  of  Ed+Ltxd  haie 
their  mmr  s  of  tvnl>t  as  fpiikc&ub,  £^e,  frotn  their  fiiuaucu. 

Ktfttiti'i  Ck/f. 

COTVIBA  J',  Tkiai*  by,  SceJSW. 

COMBINATIONS  tj  do  oala^lacils,  Rrcpunifh- 
able  before  the  unlawful  act  b.  executed  j  tins  is  to  pre- 
vent  the  cm:fct}i:encc  of  rcim^ijrjrfiotofj  niid  coiiiplracics, 
£jc.  9     //.  57-  Kee  tirles  G  1-  CtLfiJtarj* 

vOMHUS"!  JO  PLCUMA,  The  andlut  way  of  try- 
I  iugsiixt  and  corrupt  uey,  b^  naeinng  itduwt) open 
nunts  into  iht  E.ii'u.^nrr.  in  the  time  of  Kin"  f/frirylL, 
a  c  on  Auction  was  made  cbJJ-o  tic  /iw/  Sj  cfad-'i'/nt", ;  the 
praiutiteof  whith  lijifvieu  lime  01  no'hmg  frcm  c>  1  ;;rcJ'rnt 
mc  thod  Ct,q$kn>tg  nivcr.  Uu;  whethe  r  t'ns  ejcr.n>)i>atnm  of 
money  by  cf>nMi//hat  was  to  reduce  an  equation  ol  money 
only  vt  ■■/to)iitxrvfa&t  a  due  propnrtiob  or  ailay  \t  ith  cop- 
per i  or  to  rcuu:c  atoaliuc  pure  Ctvei  without  aJl^y,  doth 
tki  not 


COMI 


COMM 


tint  appear.    On  making  the  conflitmion  for  tn.nl,  ir  was 

confadcred,  that  trm-j^b  [he  money  riUI  finivver  wo  t!? 
fPtJni'i  it  might  be  deficient  tn  v..  I  tic  ;  brcaufe  mixed 
with  copprrorUrjjfs,  &e.  Vide  Lvw*tt&i*i  F.jfy  *r/e*  to, 

CO M I  r  AT i; S ,  A  cow n ry.  A  %  i t  l" s  t : ,  T h a t 
S'fgland  was  (irlt  divided  into  cour.i its  by  King  Atprd\ 
end  counties  into  hundreds  and  thefr  agaio  into  tithing: ; 
and  Fcrit/cnt  writes,  that  rtgwim  AuprYv& /<r  tomitatus  itf 
rti'Xt/w  I  rancia;  ^pf  ttdttvotxa  dftwuititr.  U  is  alfouken 
for  it  territory  or  iunfdietion  til"  a  pariiculjr  pLge,  A|  io 
jl/a^  Paris,  awn*  1*54.  and  diveis  old  charters.  Sec  titles 
Dvff-v,  Sheriff* 

Ascending  to  Lord  Lrtttltfa.  in  blf  Hi, fiery  tf  fttit* it* 
itb.  i.jii.  2t 7.  rath  county  ivas  Anciently  an  earUorn, 
ft>  that,  previous  to  the  reign  of  King  Su/Jt'ti,  there  were 
jiotany  titular  carls,  nor  mere  earl*  tlun  counties,  tWojjh 
\)ittt  might  be  fewer.  As  to  the  divifion*  of  coum:es 
into  hundred)  mid  tythings,  fee  Ld,  Lit*  L  irfe.  253 : 
AKfr  Ctt  Bi-a*#.  /.  3.  e.  io* 

Ci?w  statu  CoMMiiso,  Is  a  wilt  or  condition  whereby 
a  OicrifF  u  authoiizcd  to  tckc  upon  him  the  charge  of  the 
county,         OrrV.  195. 

CoMlTATU  IT  C'ASTjtO  CdMMISSO,  A  WtSl  hj  W  hicK 

the  charge  of  a  county,  together  with  ihe  kerping  of  a 
caillf.  is  committed  10  t3i?  ftietilK  R>%.  Qf'fjZ*  2 -:5+ 

COnJrifVW.  Acpmpftnion  or  fellow  *M\im  it  J* 
mentioned  in  j>t7n/:rto,  Jfrgij^  J7.  2.  And  fomctimes  it 
fignifies  a  troop  or  company  of  robbers  t  as  in  H'ft//in*bamt 
mi  •  366. 

C  O  MM  ANDERV,  ;> -  —  Wm  any  manor  or 

thief  meiTuagc,  with  lauds  and  ten r men ts  thereto  apper- 
taining, which  belonged  to  the  priory  of  &.  Jlhn  of 
Jl»  mfitlm  in  i&rglaiid  \  and  he  who  had  the  govern  merit  of 
fach  a  manor  or  houfe  was  Ailed  the  coamendtr  ;  who 
could  no:  difpofc  of  it  but  to  the  ufc  of  the  priory,  only 
taking  thence  his  own  fulknartce,  according  to  his  de- 
gree. AVw  Eagle  in  Lintthjkh  t  was  and  Mil  is  called  the 
CimrntniJtrjt  tf  ta^it*  and  tiid  anciently  belong  to  the 
fiiid  priory  of  St.  ftimz  So  Stlbach  in  Fe  whisk  fjbiret  and 
Sihi^tj'm  Camb,ii!gfjbirci  were  ttwrntotdtrhi  in  the  lime 
Of  the  knights  templars,  fays  Camden:  and  tW«  in 
many  pbecs  of  EttgfavJ  are  termed  Ttmplcs,  becanJe  tlicy 
firrrtrly  bel^n^ed  to  the  faid  templari.  Sec  Stat.  z6 
//  &,  c+  i.  TJic  manors  and  lands  belonging  to  the 
priory  of  St.  'fitm  of  Jcnff^hia,  were  given  to  Xing 
Btft.  Vill.  by  $tct,  3?  fit.  8.  f.  10  ;  about  the  time  of 
r!«e  dilToluticn  of  abbies  and  monasteries  t  fo  that  tltc 
runic  only  of  emttaattderitJ  remains,  the  power  being  Jong 
i]r,ce  exiinft. 


COMM  ANDMENT,/^/™.]  I*  dtverfcly 


iken ; 


ss  the  <C'.-!/MfnnitntKt  ef  dx?  Kitt 

ron  he  i"^d  t-iit  any  man  inn  pnlon*  Lioftn/iarf/tmiJi/  sj  thr. 
fir/Kcet,  ablulntc  or  ordinary  ;  abfolntc,  where  upon  their 
1  .  a  MiJiority  the  y  commit  a  perfon  for  contempt,  ;Wc. 
to  prtfon,  as  a  pusJIhmcnt ;  ordinary  is  when  they  com- 
mit one  rather  fc  r  fife  cufiody.  than  for  any  panimmcnt : 
ajid  a  man  committed  upon  fitch  an  ordinary  <ssimond- 
mm  b  repleviiable.  Simwff*  P*  C,  7^,7^  Per  lb  n  s  eo  m  - 
mittrd  to  prlfoo  by  \bx  fpecial  unmand  of  the  King,  were 
rot  forrneriy  bailable  by  the  cturt  of Kings  Btntb\  but  at 
this  day  the  law  is  Othcrwifc,  a  Htfxh  I\C*c.  15.  §  36. 
See  mit  Bail. 


Jrt  annther  fenfe  of  this  word,  ma^Clrate*  mny  rm* 

bttai* 1  hem  irt  the  eiireeittion  of  tlielr ofHcei, 
for  the  doing  of  juQkc ;  and  fo  m»y  a  jutiue  of  Mace  to 
fuppref>  ritJt;,  apprehend  f el  a  as ;  an  officer  to  keep  tbc 
Kinj^i  peace,  cfe.  Bts.$.  A  matter  m  iy  re<tm*tiHihi& 
fmaht  l  !i  r  mitn't  cattle  out  uf  hl»  groitnd,  to 

enter  inru  land*,  fetw  voodi,  dtrtr.tin  for  rontt  or  do  other 
thittgs;  jf  the  thing  be  not  a  trefpatt  to  others.  Fits* 
Air.  Toe  cmMAiuimtut  of  a  thing  U  gu»<S,  wljrre  he 
tli  at  H>ttt4t<titJi  bitf  h  power  to  doit:  itnd  u  verbal  eetaa^md 
in  moit  cafei  h  futlictcnt  ;  unlefs  it  be  where  it  is  given 
bv  a  corporation,  or  ivhrn  a  fheriff'i  warrant  ia  to  a 
UaiiifF  to  wr«ft,  ©!f.  fin,  a88  :  Djtr  202. 

Cw^.ihitM  is  aim  ufeu"  for  rNe  offence  of  him  that 
willed  utethej  tain  totranfgrefs  the  law,  or  do  any  thing 
contrary  to  it :  and  in  ihc  moft  tommoa  JlgniJica.iop,  it 
h  tffr&CD  wh«fe  ore  wiijeth  another  to  do  an  unlawful 
a!t;  as  murder,  theft,  or  the  like:  which  the  civilians 
tilted  mnrtdflftrirt*  ftr<jfl.      3-  c,  19.    See  title  Accrjfay. 

lit  r.rcible  entries,  f$t*  an  infant  or  feme  l overt  tn,ty 
be  guilty  in  rcS'^ril  «f  aftnal  violence  done  by  them  in 
ptEfbn  ;  thcu^h  not  in  regard  to  what  mall  be  done  by 
others  at  their  r--,':  ,;.t  :J,  becanfc  all  fuch  t>mm*>idi  of 
t!ieir5  are  ioid.  Co,  Lt.  357  :  tM*w*.  IK  C.  c.  64,  §  3S, 
See  title  Infant,  In  trefpSfs,  the  miiflcr  maj]  be 
charged  crfminartv  for  the  at\  of  the  fervant,  done  I»y  bis 
command ;  but  fcrvanis  fha.Il  not  be  excufed  for  commit- 


H.  P.  a  66:  AV.  j  3.  And  if  a 
matter  commands  !>is  frrvant  to  di£lrain,  and  he  abdfeth 
the  d&feft,  tWt  Jcrvant  Miall  anfwer  it  to  ilie  party  in- 
jured, Stfc.  Kiteb.  57^.  Seed  tie  Servant. 

COMMARCHlO,  The  confines  of  theJand;  from 
whence  prob?bJy  comes  the  word  maftbet. — Jmpritnis  d: 
mjlrU  h.'Jinurl^  c^mmarciiiontbtis.  Da  Caxgt, 

COMMEND  AM,  fcekfa  com  men  data,  vtt  utflcdia  ec- 
tlrfiiT  alhui  (trntrnfft*^  Is  the  holding  of  a  benefice  or  church- 
living,  which  being  void,  is  tsmmtadtd  to  the  charge  and 
care  of  fcmt  fnflkiem  clerk,  to  be  fupplied  until  it  may 
be  conveniently  provided  of  a  paftor  :  and  he  to  whom 
the  church  is  rom)}.t*Jtd t  hath  the  profits  thereof  only  for 
a  certain  time,  and  the  nature  of  the  church  is  not 
changed  thereby,  but  is  as  a  thing  dcpofited  in  his  hand* 
in  tiuft,  who  h^th  nothing  but  the  cuitody  of  it,  which 
may  be  revoked.  When  a  parfon  is  made  bifhop,  there 
is  a  ccflion  or  voidance  of  his  benefice,  by  the  promo- 
tion ;  but  if  the  King  by  fpecial  difpcnfition  giVes  him 
power  to  retain  hi*  benefice,  n ot wit hftan ding  his  pro- 
motion ;  he  fhall  continue  parfon,  and  is  faid  to  hold 
it  in  Cmmatdcm.  Huff.  144:  L/itc&.2$6.  As  the  King 
is  the  means  of  avoidances  on  promotions  to  dignities, 
and  the  prefeatsttont  thereon  belong  to  him,  he  often 
on  the  creation  of  bifhops  grsn:s  them  licences  to  hold 
their  benefices  irt  eerswtndem  ;  but  this  is  ufually  whrrc 
the  bifhoprkks  are  fmall,  for  the  better  fupport  of  the 
dignity  of  the  biihop  promoted  :  and  it  mult  he  alway* 
before  confecration  ;  for  afterwards  it  comes  too  laie,  be- 
caufe  the  bentfice  is  then  abfulutrly  void. — A  rf«,w,vk, 
founded  on  the  llatuic  15  H,  8.  c,  %i,  is  a  diffjc nt.it ion 
from  the  fupremc  power,  to  hold  or  take  an  eccleuaflical 
living  emus  jut  peJtti'Vttttt'.  and  there  arefeieral  forts  of  coar- 
tKcnd&mti  aiJi  ^mm^da^f(mrfit  tiy  which  is  for  the  benefit 

of 
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preferment  i  anil  rhelc  <imtKe*tlfim  arc 
KingS  aumhi'c  ro  the  archbilhop,  ev- 


©f  the  church  without  any  regard  to  the  emmtM&iatyt 
b^iinf  only  a  prtrtrUicwial  ad  of  the  Ordinary,  lor  Apply- 
ing chc  vacation  pfjf*  n;9r.fbsi  in  which  time  the  patron 
is  to  preterit  his  clerk,  nnd  is  but  a  frqueil  mi  on  of  the 
turf  ami  fruits  until  inch  lime  as  ihr  clerk  i>  pre  fen  ted  : 
a  tomme:uia*tt  rtthftit,  which  is  for  a  biflioj?  to  retain  be- 
nefit on  nil 
granted  on  the 

prefling  his  confeut,  WlUcJi  continues  the  incumbency  fo 
that  there  is  no  occauna  for  inftitution  A  *vmwttdai*i 
recifrrt  \%  to  take  a  benefice  dt  act  a  in  itie  biiliop'i  mvn 
gill,  or  in  the  gift  of  fame  other  patron,  wh.de  confi.ni 
mull  be  obtained.  Dja  2z^  :  3  5S1:  143: 
Dffn-v*  79. 

A  rtmmcuAtim  may  be  temporary  for  fix  or  twelve 
months  ;  two  or  three  years,  Ssfa  or  it  may  be  perpetual, 
f-  f.  for  life;  hen  it  is  equal  10  a  prefers  tailor^  without 
inftitntion  or  induction.  But  all  difpenrations  beyond  Ox 
months  were  only  permiflke  ai  firlt,  and  granted  to  per- 
sons cf  mnit  j  the  ttmmxtfam  tiiintri  ij  for  one  or  two 
years,  tsfr  and  Jo  m  climes  for  three  or  fix  years,  and  doth 
riot  alttr  the  eiiate  which  the  incumbent  had  before:  a 
czmtnraJam  rv/wfn*,  a*  long  as  the  temm/ntfattfiy  mould  live 
and  continue  bifhop,  hath  been  held  good.  V'auvh  \% 

The  t^mitiiti-.im  r.:ipiif  muft  be  for  life,  as  other 
parfons  and  vicars  enjoy  their  benefices  ;  ami  as  a  patron 
cannot  preftnt  to  a  full  church,  fo  neither  can  a  Ctomen- 
dtin:  rcctptrt  be  made  to  a  church  that  is  then  full.  &&tzu* 
414.  A  benefice  cannot  be  cpntmcndtd  oy  parts,  any  more 
than  it  may  be  prefented  unto  by  parts ;  as  that  one  fhali 
have  the  glebe,  another  the  tithes,  £fc.  Nor  can  a 
ti  t-dn/atjf  hivt  s.  juris  uiiumt  or  take  to  him  and  his 
fuccrJiors,  fuc  or  be  fued,  in  a  writ  of  annuity,  {jfr*  Bui 
a  iWtmtnJatmy  in  ftrpeittuix  may  be  admitted  to  do  it. 
12 

Thefe  tanttntttdami  are  now  in  fail  feldam  or  never 
granted  to  any  but  bifhops  ;  and  in  that  cafe  the  hilhop 
is  made  Coimnendatary  of  the  benefice  while  he  con- 
tinues btlhop  of  fuch  diced  c  r  as  the  object  is  to  make  an 
addition  to  a  fmall  bifhoprick :  and  it  would  be  un- 
reafonable  to  grant  it  to  a  hifhop  for  life,  who  might 
afterwards  be  tranflatcd  to  one  of  the  richeil  fees. — ate 
the  cafe  of  CommcHiLtmi^  Ho6,i^.q:  and  Cottier's  Ecd. 
Hijl.  a,  710. 

CO M MENDATARY, twmttidtter}* t . ]  He  ih a t h ol d - 
Cth  a  chOFCh  living  or  preferment  in  titmmtndam, 

COM  MANDATORY  UiT  1  ERS,  re  Inch  as  are 
written  by  one  billiop  to  another  in  behalf  of  any  of  the 
clergy,  or  others  of  his  diocefe,  (ravelling  thither,  that 
they  may  be  received  among  the  faithful :  or  that  the  clerk 
may  be  promoted  ;  or  neceffaries  adminiuercd  to"  others, 
fjfc*  feveial  farms  of  thefe  letters  may  be  fecn  in  our 
hiftorians,  as  in  iWrr  Hi.  a.  c.  jS. 

COMMEND ATUS,  One  that  fives  under  the  protec- 
tion of  a  great  man.  Sprfm. — Con-j.-h mints  h\  mints  were 
pcrfons  who  by  voluntary  homage  put  thcmfclves  under 
the  protection  of  any  fupericr  lord:  lor  ancient  homage 
was  cither  predial \  dot  for  fome  tenure ;  or  pcrfonaL  which 
was  by  compulfion,  as  a  fjgn  of  necelTary  fubjection  ;  or 
voluntary,  with  a  difirc  of  pro;eclion  :  and  ihofr,  who  by 
voluntary  homage  put  thtmfelves  under  the  protection  cf 
any  men  of  power,  were  fome  times  called  homims  tjttt*cm~ 
mrtidati  1  and  fometimcs  only  c<nstmcn4ntil  as  often  occurs 
in  Dwirfday.    Gmmmittti  dim'td'it  were  ihofc  who  de- 


pended on  two  fevend  \<urd%,  und  paid  one  balfof  their 
homage  to  esch :  ;nd  /uk'tawm    tafi  w  ?re  like  under- 


imptiment,  CtmrntHd  m  to  fash 
et  him  know,  /  attt  h'n  bumble 

iuntA  Traffic!?,  rratlc  or  mer- 


lliil  in  y  \<\  ii.  ihc  u 
a  frlrnd,  &c,  which 
Jerannt,  Spelm.  r(  f 

COMMERCE,  c 
charldife  in  buying  and  felling  of  goodi, 

Thrre  i?  ii  aiitindion  between  trnnffttt  Jtnd  tfddt  j  the 
former  relates  to  our  di-alingj  with  foreign  n  sttons,  or 
our  colonics,  (sfr.  abroad  ;  the  uther  to  our  mutual  tra f- 
Hck  and  dealings  among  caneSvcs  st  ii'unt, 

No  muuictpal  laws  tan  be  fu&tienc  to  order  and  de- 
termine the  very  extenfive  and  complicrita!  affairs  of 
trafH.k  and  merchandise:  neither  can  they  have,  a ;  pro- 
per authority  lor  this  purport :  for  as  theft*  trinf- 
niclioni,  carried  00  between  lubjeils  of  Ind"-?entlent  Spates, 
the  municipal  laws  of  one  will  not  be  regarded  by  the 
other — For  this  reafon  liie  afflirs  of  commerce  are  re- 
trulated  by  a  law  of  their  own,  called  the  L^w-raerchant 


by  the  general  rules  wbicll  obtain  in  all  commeicj-il 
to  unities.    Sec  further  tUSe  Mmhant.  Set  affo  tit  ic 

Bdl  of  Exrhetfi  if. 

COMMISSARY,  rp^V-V;  ]  A  title  in  thtecclcfl- 
afttcal  law,  bL+longing  to  one  that  exerftfeth  ipiritual  ju- 
rifdiction;  in  places  of  a  diocefc  which  are  fo  far  ftx.nn 
the  epifcopal  city,  that  the  chancellor  cannot  call  tha 
people  to  rhe  hiih  .p's  principal  confitlory  court,  without 
tlicir  too  great  incon  vtniencc.  '1  litts  tommilbiry  was  or- 
dained to  fupply  the  bilhop's  }urifdicUc:i  and  office  in  tnc 
out- places  of  the  diocefc  ;  or  in  foeh  pieces  as  are  pecu- 
liar to  the  bimop,  and  exempted  from  the  jurifdi&ibn  nf 
the  archdeacon :  for  whtrt,  cither  by  pre fcrtynioii  or  com- 
p&firion,  Archdeacons  have  jurifdid ion  vviihin  their  arch- 
deaconries, as  in  njoll  places  they  have,  this  tQmmjfdty  is 
fuperfluous  and  oftentimes  vexatious  and  ought  not  10 
b«  j  yet  in  fuch  cafes,  fi^cemttujjfhty  is  fometimtj  appoint- 
ed by  the  bifhop,  he  taking  prcitatioa  money  of  the  arch* 
deacon  yearly txttrieri 'jutvfdiifiimt}  as  it  is  ordinarily 
called:  But  this  is  held  to  be  a  wrong  to  archdeacom 
and  the  poorer  fort  of  people*  Lnwl*}  fntitf,  4  hfl,  338. 

There  are  alfo  immijfhritst  in  time  of  war.  Pcrfons 
fent  abroad  to  take  care  of  the  fupply  zndriifhibutioA  of 
provifions  for  the  army. 

COMMISSION,  wmtniJiaJ]  The  warrant  or  Jettcrs- 
patenr,  which  ail  perfoii?  c^rcifing  junfdiition  cither  or- 
dinary or  exiraoroiaary,  iiave  to  author ifc  thfin  to  h^ar 
or  determine  smv  caufr  or  a&ion;  as  the  cmmi$*nt>{  the 
Judge*,  c*  Cmm0m  n  with  us  »  much  W  dearth 
with  the  civilians:  and  this  word  13  fometimes  extended 
farihcr  than  to  matters  of  jud^meut;  as  the  e-:mrnl£it>n  if 
fUYvtymKi^  CvtttwJiMAvt  inquiry  \\\a  j  Lie  made  to 

the  j  unices  of  one  bench  or  the  other,  and  10  do  law- 
ful ih;ngs,  are  grantee  in  many  c*fc*i  alio  KV.n1  of  the 

made  by  CQtnmiJficn.  And  by  fach  zuwui.Jkm^  trc.ifons, 
felonies,  and  other  oftencrSj  may  be  heard  im$  vlet^r- 
mined  j  by  this  means  likcvvilcj  oatiti,  CO^tiii -aces  of 

lues, 


C  0  M  M 


CO  MM 


fines,  and  anfwers,  are  uken,  wUneilVs  examined,,  offices 
found,  &VT  Br*.  Ah.  ;z:  /tip.  ^r> — Sec  Star.  42  E.  5. 
c.  4.  And  moft  of  thefe  (5i,w^w,w  arc  appointed  by  the 
ting  under  the  Great  Seal  of  &*gland;  but  a  c«mmitJson 
granted  under  the  Great  Seal  may  he  determined  by  a 
Privy  Sen!:  and  by  granting  anuther  new  c^nrff^n  to  do 
the  fame  thing,  the  former  rvn»ri^->n  determines  j  and 
•a  the  dkasili  or  j.K/f£  of  the  King*  the  &mmi$$$i  of 
Judges  and  ameers  generally  ceafe.  Bit>*  Cvmmrfs  i  Djtr 
f$£*  There  Wai  formerly  a  High-C*mwiji<nt  Court  found 
«1  on  1  £7/=.  *\  1 ,  hut  it  was  aboEhhed  by  Stati  i&  Cat. 
i.e.  1 1  :  :,nd  11  Car.  1.  c,  z.  Of cwniffUxs divers  may 
be  feen  to  the  table  of  the  Rtgtjrr  cf  HrrUt,  See  alio 

9  :  7  Hw.  4,  c.  if:  6  ./u,  r  7  Dy  which 
27,  k  is  provided  that  no  greater  number  of 
«Ommiflionm  fh;ilt  be  made  for  the  execution  of  any 
rfice  than  iiad  been  previcuOy  ufuah 

CoMMiffioN  or  Antic  j  patio  Was  a  rm&ijffan 
upder  the  Crest  Seal  to  collect  a  tax  or  ftibildy  before 
t  ie    iy.  15  H.  8. 

C  u  u  m  t* :  1  o  n  of  Array,  See  t :  ttc  Mititttu 
Coii&jismon'  op  Association,  A  emnti&k 


lemal  circuits  and  counties 
AfUU%  Circuit. 
^CoWHlWIOJt  OF  Bank 

to  the  bithop  and  others, 
charitable  airs  are  mi  fern  p]  j  edj 
difj  ute*  conurning  them,  to  t\\\ 
a'uLie,  tife.  Smi.  ^5  £/tte  e,  4  — 1> 3 


tSr.  See 


•tff wi- 
ll the 
title 


kjcrvft,  See  title  Btuhiifii, 

:  UsESj  Goe*  out  of  the 
where  Lnds  given  to 
or  there  is  any  fraud  or 
aire  of  nod  retire U  the 
e  titles  Ckmitabit  U/u  ; 

Commjshok  of  Delegates.  Is  8  commiffion  under 
the  Great  Seal  to  certain  pertbns,  uiu-iliy  two  or  three 
temporal  lorjf,  as  many  hilltops*  and  two  juJges  of  the 
10  At  upon  an  appeal  I o  the  King  in  the  conrt  of 
Cb:;xiT\<,  w  here  any  fen  ten  ce  U  given  in  any  ecclciiail.- 
c^l  cnuic-  b>  tbfc  ar< hniitiop*  ftttt.  n  if.     e.  19.  Now 

Com?.hvion  to  tNQ^uittfc  of  Faults  acaiki?  the 
Law,  Wss  an  sacjeii*  cofntrotfisoB  ici  forth  on  extraordi- 
nary oec:-.flon:  ami  corruptions. 

CofclTHvil'.'SSCrF  TRt  P  *  A  (.  E  ,  See  'itlc^t fiUfifif  Pi  *7c>' . 

CoMr-rtj>JO*  or  Lvsact   A  cnmmifl><aj  out  of  Cbfin- 

tny  to  enquire  whet  tier  a  f  w  rff.rti'  ntcd  to  be  a  lu 

jjatitk  be  fo  or  nut  ;  th?t  iHunaTUk,  the  King  may  have 
the  e.tre  t.  f  hi-  *       ,  •_  e  S-'-niJ.  f.^r-iA. 

Co«ui'ito^  r,w  K-tsktLvWi  Ot iwi wue  called  a  writ 
of  rebelfwn,  iJItn?ii.  *eli*tt  a. mat  arm  p^oe^aiQatkid  made 
by  the  fljerjiF,  up  :i  a  jjf.weft  ^ut  <-f  ri<  1  l\wt(tjrt  on  pain 
cf  his  tdkgianre,  to  fiTclent  himitff  t'O  the  e^ur  by  a  day 
ft&gned,  n:-kv%  default  io  hi  s  appear  Mate;  and  thU  <&m- 
Ta  tiion  f*  <Jif i liLi-jJ  to  certain  prrJ  1?--,  to  thr  end  they, 
trifle*  ivn,  nt  of  1  hem  apprehend  '.lie  party,  orcauie 
him  to  bt  1  trbeot*ed  h*  a  reiet  and  contemner  ol  tlte 
icingt  \uxw  <■•  >t  1  eyw  found  within  the  kingdom,  ^nd 
l  »  :nt;  l.  -.i  -  1  ut  fo  be  l.rou^^ii  to  ihe  coutt  on  a  d ;.y 
i- 1  nor  f.Ltnmitiion  goei  lorth  ^fter 

an  •  1 1*1 !  d  in  retttrn  d,  w»  r/i1  i&umtta ,  CsV. 

jLy  - —  /  '  .  .  bntrutx  QhttHWJ^ 

Usui  ti>*  t  r  V-wi:??,  J*  d  trailed  tote: 
fc-tii  to  h  e  ura  :  -j  »  l>  tthr-i  y% t  jj  kept  and  tnait 
Uie  m-irsh)        i-n rtj  p»»ru  of  E^Lmfj  fcr  the  better 


7;, 


am  ;  •  r 

,iim-t;  ii 


conveyance  of  the  water  into  thr  feaf  and  preferving  the 
prifs  upon  the  land*  Stmt,  a 3  H,  U.  c*  5:  13  FJ&s.  r.  9, 
See  title  *?«*h|  j. 

CoMUisitoN  of  Treaty  with  Foreign  Frikc.es, 
Is  whe  re  leagues  and  treaties  arc  made  and  tranfafted  be- 
tween (Lues  and  kingdoms,  by  their  anibjfadors  and 
minirtns,  for  the  mutual  advantage  of  the  kingdoms  in 
illiance. 

Commission  to  Taek  up  Mts'  for  War,  Was  a 
commiifion  to  prefs  or  fjice  men  in.o  the  king's  fcr  vice. 
1  liis  power  fif  i<!i~r<ffing  r>j*  been  heretofore  doubted,  but 
the  legality  of  it  is  now  fc^ly  cilabhlhcd.  ViJc  /  //.  Rzfl, 


154:  J  (.Ww.  41^:  /?K<pr: 
cafe.  1?**b»,  517 — See  r 

commilliun,  letters  paten 
examine  aay  matters*  01 
And  foniT  c<mmi0n 
offences  without  any 


afe,  Cmi.  245:  r«&j'a 

Mi,  ;rttr,  Navy. 

'•  ]  i  lc  that  hath  a 

or  u'.Jtti  Iti^ful  w;trr,int  to 
:o  exccuie  any  pubJic  otficc, 
1  are  to  hear  and  determine 
t  made  of  their  proceedings ; 


miflic 


oath 
king 


and  others  to  inquire  and  examine,  and  certify  what  is/ 
found*  J/*?/-*  4  I-tn.  \,  c.  9.  C^n^:Jhufnt  by  the  com- 
mon law*  rnuR  pnrfuc  the  authority  of  the  twmijfvmt  and 
perform  the  cITj^  thereof  j  and  they  are  to  obicrvei  the 
ancient  rules  of  the  courts  whence  they  come;  and  if 
they  do  any  thing  far  which  they  have  not  authority,  it 
will  be  void,  t  Cv.  K/p.  2$  ;  Ct  Lu,  157,  The  office 
of  commiiHoners  ii  to  do  what  they  are  commanded  ;  and 
it  is  aeccfSiriiy  implied,  that  they  may  do  that  alfo, 
without  which  what  jj  commanded  cannot  be  done :  their 
.ittthrtriry,  when  appointed  by  any  Ha;ute  law,  mud  be 
the  flatutts  prefcribe*  12  R,'/>*  32.  If  a  eom- 
i  given  to  tutUHiffiettefj  to  execute  a  thing  agatnfl 
y  are  not  bound  to  accept  crobe>  it:  ctmitttjiji'in- 
cceiving  a  commiflion  may  be  dtfeharged,  upon 
iire  the  Djrons  of  the  Exchequer,  iftc.  and  the 
'  **  out  01  Chancery*  tnriy  difcharge  opr* 
.  Befiiies  £vtn?*i)JJi2itt > j  relating  to  jadivial  pro- 
\  there  are  L<>n<rr,:jfivtii.Ti  of  the  Hv^/iay,  of  the 
W&j^&Mtar,  titiexatfctiti  Cs't*  of  which  there  are 

MlT'TEli*  Are  thofe  to  whom  the  confidera* 
rdaring  ot  any  matter  ii  referred,  by  fume  court^ 
Lent  ot  partiri  to  whom  it  belong> :  as  in  par- 
ill  either  can  fen  ted  to  and  pnlfc-J,  or  dented] 
>u:  beiwg  referred  to  the  conUdf  ration  of  oer- 
appo.nied  by  the  Etmale  farther  to  examine 
thereupon  tailed  a  (Gpmit&f.  .  Vnd  w-ien  a 
••  •  .1  .  i    ".and  mcaiD;t>  have 

oa;b:,  a.iJ  '  ie  ;■  inding  orders  of  the  tioufe 
ewMni:tttj  arc  appointed   to  ft:  on  ccr-L^iin 
tbe  dtmnitttt  y  prii'tl'.^cs,  of  Ttiigiofy  ofgr/i**- 
cmirfs  of  jufiitt*  iiud  &i  trade  \  which  are  the 
vnmhttu.    Hut  though  they  are  appointed  by 


:<■:.  i  rtjtl 

CO/ 
tion  or 
or  by  con 


p  arii  amen 
taken  the 
ere  read* 
d«y$j  rat 

QftCt  ),  oi 


the  e&mmtfi 
\vl\u!c  Hoi 
from  wia 


irientber  ittoy  be  prrirnt  at  any  fe le«  i^sa£f/«-i  but  is 
O'-i  to  v.^re  unless  he  be  named*    The  chairman  of  the 


t  ■•.>■■.  ,  1 1 ,  i  ,'t  c,  who  is  as  ways  iom  c  \t  a 
in  the  clerk's  place  at  the  t;<ble,  and  wr 
and  gutuft  the  matter  referred  to  ihem 


nea  for 
:  num- 
ber 


COMMITMENT  I. 


ber  bb  equs!,  he  has  a  calling  voice,  otherwTfc  he  hath 
no  vote  in  the  *#mw/W«  j  and  after  the  chairman  hnrh 
put  the  qecfUon  for  reporting  to  the  Houfe,  if  that  be 
carrird,  he  leaves  the  chair,  and  the  Speaker  Deinstalled 
to  his  chair,  (who  quits  it  in  the  beginning,  and  the 
mace  is  bid  under  the  table)  he  is  to  go  down  to  the 
bar,  and  fo  bring  tip  his  report  to  the  table.  After  a 
bill  is  read  a  fecond  time  in  the  Houfe  of  Common 
thequcflion  Is  pu\  whether  it  fbii!  be  committed  to  a 
tammittfc  ef  the  whole  houfe  ^  or  a  predate  cvmmiiire.  \  and 
the  committees  meet  in  the  Speaker's  chamber,  and  report 
their  opinion  of  the  bill  with  thesmendments^  l$c.  And 
if  there  be  any  exceptions  again  ft  the  amendments  re- 
ported,  the  bill  may  be  rrcemmitted:  eight  perfons  make 
a  emmimff  which,  may  be  adjourned  by  five,  ESfo  Lex 
Cctf/titutiwii  i  < 7,  150. — See  title  Pat iiumtnt. 

There  is  a  Committer  of  the  King,  mentioned  in  We/Vs 
Symb.  tit*  Chancery,  fcH*  144,  And  this  hath  been  ufed, 
though  improperly,  for  the  widow  of  the  king's  tenant 
being  dead,  who  is  called  the  csmmittis  «f  tfo  Khtfa  that 
as,  one  committed  by  the  ancient  Jaw  of  the  land  to  the 
king1*  care  and  protection.  Kittb.fol.  160. 

The  Committee  of  a  lnnatick,  ideorT  ©V,  is  the  perfon 
to  whom  the  care  and  cuftody  of  fuch  Junatick  is  committed 
by  the  Court  of  Chancery.  Sec  title  Lamatlci, 

Moft  Corporation*  have  their  ecBimJHm  of  felcct  mem- 
bers to  perform  the  general  routine  of  bufmefs.  Sec  title 
Corporation. 

C  O  M  M  I  T  M  E  N  T. 

The  fending  of  a  perfon  to  prifon,  by  warrant  or  order, 
who  hath  been  guilty  of  any  crime. 

Anciently  more  felons  were  committed  to  gaol  without 
a  mittimus  in  u/ritirg,  than  were  with  it  j  fuch  were  com- 
mitments by  watchmen,  conflablcs,  &V.  See  1  H.  H. 
£10. — But  now  ft  nee  the  Habtaj-corpus  act,  a  commit- 
ment in  •Anting  fecrcs  more  neceffary  than  formerly  ; 
other  wife  a  prisoner  may  be  admitted  to  bail  under  that 
ail,  whatfoever  his  offence  may  have  been.  Emits  Jvfiii<t 
title  Commitment. 

I,  What  kind  of  Offenders  may  be  committed  j  ami  ly 

ivhom  i  dmi  in  what  manner. 
II.  To  what  Prifin  they  may  be  cemmitfed ;  and  at  itbuft 

III.  Hew  \btymay  be  umevtd  and  difebar^ 

L  These  is  no  doubt  but  that  perfons  apprehended 
for  offences  which  are  not  bailable,  and  alfo  all  perfons 
who  neglect  to  offer  bail  for  offences  which  are  bailable, 
mull  be  committed.  2  Hawk.  P.  C, c*  J&  $ 1 . — it  i*  faid, 
that  wherefoever  a  juftice  of  peace  is  impowered  by  any 
itatute  to  bind  a  perfon  over,  or  10  caufe  him  to  do  a 
certain  thing,  and  fuch  ptrfon  being  in  his  prefence  mail 
refufe  to  be  bound,  or  to  do  fuch  thing,  the  jtiHice  may 
commit  him  to  the  gaol  to  remain  there  till  he  fhall  com- 
ply. Id,  ib.  $  2. 

It  fcem s  agreed  by  all  the  old  books,  that  wherefoever 
a  conJhiblc  or  private  pejfon  may  juflify  the  arreting  an- 
other for  a  felony  or  treafon,  he  may  alfo  jullify  the  lend- 
ing or  bringing  mtn  to  the  common  gaol ;  and  that  every 
private  perJon  hnth  as  much  ;anhnrky  in  cafes  of  ttm 
kind,  as  the  fheiiff,  or  any  other  officer;  and  may  jyftify 


lav,- fully 
part)?  TO 


fuch  imprifnnment  by  his  own  authority,  but  not  by  tlrt 
command  of  another,  z  HatvA.  P.C.e.  16.  §  3. 

But  inafmuch  as  it  is  certain,  that  a  perron 
making  fuch  an  arreft,  mayjullify  bringing  the 
rhe  cnnltable,  in  order  to  be  carried  by  him  bcfn-ru.i  juf- 
tice  of  peace;  and  intfmuch  as  the  flatirrs  of  t  U  2 
P,  £tf  cap.  rj,  and  2  #  $P.&  SI.  cap.  10,  which  di- 
rect in  what  manner  prrlons  brought  before  a  juHice  of 
the  peace  for  felony,  fhall  be  exarmrtrd  by  him,  in  order 
to  their  b?ing  committed  ot  bailed,  firm  clearly  f>  fup- 
pofe,  that  all  fucn  ptrlbits  are  to  be  brought  before  fuch 
juftice  for  fuch  purpofe  ;  and  Inafmuch  as  the  flacme  of 


fomc  magiuxase,  and  the  con  It  ant  tenor  of  the  b:c  becks, 
praflice  and  opinions,  arc  agreeable  hereto  ;  it  is  cer- 
tainly moft  advisable  at  this  day,  for  any  private  per- 
fon who  arrc'h  another  for  fciony,  to  caufe  hirn  n  be 
brought,  as  fjon  as  conveniently  he  may,  before  fom* 
julllce  of  peace,  that  he  may  be  committed  or  bailed  by 
him.  2  rbnvh.  P.  C.  e,  16.  j  3. 

It  is  certain,  that  the  Prtiy  Cwticil,  or  any  one  or  two 
of  them,  or  Stfritttty  of  State,  may  lawfully  commit  per- 
fons for  trea/im,  and  for  other  tjfencef  again  it  the  Srate,  aa 
in  all  ages  they  have  done,  3  H.ai'L  P.  C  1  t /\ 

As  to  commitments  by  the  Ptvtn  Cnwrif,  twoca'cs  in 
Leonard,  (l  Lan.  71  :  z  Leo?:.  i/C»)  pre-fuppo/e  .  .: 
power  for  this  purpofe,  without  faying  what ;  and  the 
cafe  in  I  jfnJerf.  297,  plainly  recogniffi  Ju  !j  a  power  in 
High  'Treafon.  But  as  to  the  jurifdiftion  of  Privy  Coun- 
cillors in  $iher  offences,  ic  does  not  appear  to  have  been 
either  claimed  or  cxercifed.  Hut  fee  /y/.  as  to  commir- 
ments  by  the  Secretary  of  Srate  for  Ubtl\  the  cafes  of 
D  rfyt  and  Earbury}  which  Lord  Canute*  faid  are  ejla- 
hlifhed,  and  the  Cciurt  has  no  right  to  overturn  them. 
1 1  &  T.  323. 

As  to  commitments  by  the  Setretary  er  5;,-;,v;  In  ih« 
cafe  of  Eritick  v.  Carrirtgian,  C-  B.  Mich,.  6  fSfa  3,  open 
a  fpecial  vcrdicl,  refpicling  the  validity  of  a  Secretary 
of  State *s  warrant  ro  feizc  perfons  md  faptrs  in  the  cat* 
of  Vbeltf  a  very  critk.il  enquiry  wa*  madi  Into  thefourc* 
of  this  power  in  that  otrictr,  in  cafes  of  libels  and  c;b:Y 
State-  crimes,  i  Hllfez^yz  \\  S.  1".  51  j ,  — It  appears 
that  the  king  being  the  principal  conJervator  of  the  realm, 
the  Secretary  of  State  hasfo  much  of  the  royal  authority 
transferred  to  him,  ss  jullifics  commitment  for  thefe  crimes, 
but  not  the  fthutrt  *f  papers. 

The  following  inflances  of  commitments  by  tlie  Privy 
Council  and  Secretary  of  State,  will  further  explain  thi 
nature  of  th«s  pov/er. — t.  HnveU,  was  committed  in  th« 
a 8  £7r*.  and  Htftyard  in  the  30th  Eliz.  by  Seetefaty  ffal- 
Jingfjarr^  Privy  Councillor ;  and  it  was  dt  icrmined  that 
where  the  commitment  is  not  by  the  whole  council,  the 
caufe  mufi  be  cxprefFed  in  the  warrant.  1  Lrmnji  :  2  Lean* 
175*  fed  vide  Stat,  31  Car*  z,  r .  2  1  Letd  Raym*  6  j.— 
2.  Anno  34  the  judges  remonftrated  ngfeinit  the  ex- 
ercife  of  this  power;  and  declared  that  all  prifojieri  mny 
be  difcharged,  unlefs  committed  by  the  Queen's  com- 
mand, or  by  her  whole  council,  or  by  one  or  two  of 
them  for  High-treafin.  1  And.  2<);. — 3,  Mtk/iaVfds  com- 
mitted^  an,  4  C.  I,  by  Seerciaty  Conway t  on  fufpicion  of 
high-ireafon  :  but  the  Court  thought  the  caufe  of  the  fuf- 

picioa, 


COMMITMENT  II. 


Picion  mould  have  been  cxprdFed.  Palm.  558. — a.  Crsftm 
wns  committed  by  the  cvmcih  m-  14  C,  2,  for  high-trea- 
fon  jrencnilfv.  raxgb*  142:  J  S/,f.  78:  1  305. — 
5;.  fitxpairk*  by  the  /Vrt^  Cmttit,  art.  7  JSP.  3,  for  high- 
treafon,  m  aiding  an  clcape:  and  bailed  for  neglect  of 
pro!ecut5c.n.  1  Sttlir.  103, — C.  YaxUy  wai  committed,  an. 
5  IV.  &  M.  by  the  Semiaty  $tafst  Lord  Nrnhgham, 
for  fiifufmg  io  declare  if  he-wai  a  Jefuit.  Cirrt.iji  : 
&£.;r;ff.  369 — 7,  Km.! tt  and  /tV  wcte  committed,  fP*- 
7  3,  by  Sva^utff  T>ittnbd.l  for  hi^h-treaibn,  in  alibiing 
theefcape  of  Mmt -■■  >.■  \y  ;  and  by  SWlf>  C;  J.  held  good, 
but  lbs  priJoners  were  batted.  4  S,  cjr;  :  5  JIA/.  78  : 
Si/*.       :  thlt.  1441  Lwd  Rayttt*  6\i  5:   LWk  343: 

Med,  $z  :  \  Satt,  347..^—  3 >  Ar4v  was  committed, 
10  vtf*.  for  publi.hinjr  a  libel  J  (rprcre  for fthny>  1 1  S\  7". 
311  ;)  called  the  Qhfirvator,  and  the  court  held  the  war- 
rant good  and  legal-  Pvrtfje,  i.yo :  1 1  A\  T.  jog. — 9.  Sir 
W,  Up mhn:n  woi  committed,  an.  4  GV«,  i>  by  Secretary 
St**btf*  for  high- treafon}  and  by  Pair,  C.J.  held 
g -■:><!,  & -ii  3:  3 /  V«.  516,- — to.  Lnd Sc/iffl/afe,  and  Di> 
/■/.a,  and  Flm-vvj  were  committed,  0,1.  2  CrYo.  1,  by  £W 
7eTLfyi.«y,  $e<feUry  of  Stale,  for  trcdonable  practices, 
and  admitted  to  bail.  3  /7r,-.  5  34. — 11  Embury  was  ar- 
retted and  committed  by  warrant  from  the  Secretary  of 
State,  for  being  the  anther  of  a  feduions  libel,  and  his  [ 
papers  felsed,  and  he  continued  on  his  recognizance,  | 
am.  7  Geo,  2.  £  /WW.  177  :  1 1  o\  "7*.  309 — tz  *J5 
Committed,  rtn.  31  ffi1*.  2,  by  the  hiarl  of  HdJawfj,  Se-  | 
tvttory  of  Stiit^  for  high-trcafon,  in  adhering  to  the  king's 
enemies,  t  Burr.  64a., —  1  3,  ShcH-cttr  was  committed, 
31  Geo,  z,  on  two  warrants  from  the  Secretary  of  Sta/*, 
for  a  libel.  1  Bun:  460* — 14-  fFiikti  was  committed,  a, 7. 
5  Ca.  3.  by  warrant  from  the  Earl  *i mHaltif*x,  Seere. 
tary  of  State,  for  a  libel  j  but  difcharged  by  his  privilege 
of  parliament.  2  150;  1 1  St  T.  302.— *  t$>  Saytr  was 
apprehended,  i3  Gro.  3,  by  warrant  from  the  Earl  of 
h--.ch/*>-J,  StCfetary  of  Stat*,  for  high  treaTon,  arid  bailed 
by  L-r.t  Mrr.fi t  L  Bfnck  F.'p,  U65.— Sc^  further  title 
B&iill.  and  alio  liile  s.rrrjl. 

As  to  the  manner  nf  cotnmi^mcnr,  it  is  en acled  by 
2  y  3  /*,  y  M.  r.  10,  That  juttices  of  peace  Ilia.lt  exa- 
mine pcrfonj  hrou^ht  beiore  Lhern  for feiony,  lie  or 
fufpicion  thireof,  before  th?y  commit  tlicm  to  prifonT 
and  HiaU  bind  their  accufcrs  to  give  evidence  agsinil 
ihem.  See  z  Hawk,  P.  Ct  (,  16  ■  §  1  1 . 

A  JuSiice  of  the  peace  may  iletain  a  prifoncf  a  ^feafbja- 
able  tiuie,  in  ord^r  to  examine  him  ;  nnd  ii  \%  laid,  that 
three  dayi  is  a  rca^nable  tim?lor  this  purpole.  1  ila-zuk. 
P.C.  c.  16,  ^  is;  Da\.  r.  ti:;  :  rlrtj/f.  52,  jt/r. 

Every  rommicmcn;  mull  be  in  writine,  and  uader  th? 
fc^nd  nod  fesl,  and  (hew  chc  authority,  of  hitn  that  made 
it,  and  [he  time  :tqd  pfjee,  and,  muft  directed  to  the 
keeper  of  the  p r i fc?n *  It  may  be  either  in  the  king's 
name,  and  only  lefted  by  the  jutlice,  or  in  the  juftice's 


do,  z  Hewk.  P.  C.  e*  16  §  13,  14,  1 

(t  ought  to  fet  forth  the  crime  with  convenient  cer- 
tainty, wheuer  the  cr -mmitjuent  b^  by  ?b?  Privy  CIomicH, 
or  any  other  authority  ;  otherwise  the  ofliirer  ii  not  putiilh- 
able  by  reaf  jo  Oi'fuch  mittimus  fur  futt'ering  the  party  to 
tfcApCj  an  J  the  court,  before  whom  lie  is  removed  by 
hhlmi  c&pHti  ought  to  ditchar^e  or  bail  him  ;  and  this 


<loih  not  on^y  hold  where  no  cauf*  «  att  is  orpreHed  m 
the  commitment,  but  alfo  v.'hcrc  it  h  fo  loofuly  fct  forth, 
that  the  court  cannot  jud#e  whether  it  were  a  reafonable 
ground  for  imprifonment  c-r  not.  2  Htr&L  P,  C.  r»  16. 
}  17.  See  titles  Arrrtf. ;  Ball 

A  commitment  For  high  treafon  or  felony  in  gencralp 
wi  hout  cMprtiTinj*  the  particular  fpeclcs,  has  been  held 
^o;5l1.  ;  Hav2k.  I\  C.  c  i6,  j  16.  But  now,  fince  the 
BmbeasMXtfv*  aD,  j^t  fcems  that  fuch  n  geneial  commit- 
ment is  not  good ;  and  therefore  ivhere  A*  and  B.  were 
committed  for  aiding  and  abetting  Sir  'Jama  Mmtgomoy 
to  make  his  cfcape,  'who  was  committed  by  a  warrant  of 
a  Secretary  of  S;ate  for  high  treafon  j  on  a  8*$UV<#ppi[ft 
they  were  admitted  to  bail,  becaufc  it  did  not  appear  of 
what  ff,ecies  of  treafon  Sir  James  wa»  guilty.  Skin*  506  i 
]  S;il&,  3  ^7.  S.  C. 

It  is  fafc  to  fet  forth  that  the  party  is  charged  upon 
natfc  ;  but  this  h  not  necetTiiy,  for  it  hath  been  refolved, 
that  a  commitment  for  teafon>  or  for  fufpicinn  of  it, 
without  frsrtng  forth  any  particular  accufirion  or  ground 
of  ttie  fufpictou,  b  good.  1  tfaivl.  P.  C.  r.  1 6.  $  17. 
Thi*  rcfalwtion  ivas  in  the  cafe  of  Sir  IV  Mry*tlhamm 
z  Gtt*  t,  who  W4»  committed  by  the  Secretary  ot  Stnte, 
for  high  treafon,  g-merdly.  Stra.i:  3  Vr*.  515,  atiarge, 
ft  wjs  cooJirmji  by  Prait.  C,  J  in  IflLWs  cafe,  com- 
mitted by  a  fimilar  warrant  for  a  libel,  a  158: 
II  S.  r.  304.  And  Mr.  J .F*M  fiV5,  in  cafes  therein 
the  ju Slice  of  the  peace  bath  jurijllhliw,  the  legality  of 
hm  warrant^-:]]  never  depend  on  trie  t/uth  of  the  informa- 
tion whereon  it  is  grounded.  Cur/h-fC/t.  136,— See  alfo 
ZW/.  r.  1 7  5  :  Cnw/.  rjj:  2  /^r .52:  Palm .  55R:  j 
347:  ^  J/./.  78;  I0  4*V  531 3  1      F. C.  58a. 

Every  iuch  nuttimia  ouahi  to  have  a  lawful  concluhotr, 
t^'t.  to  at  the  party  be  fafriy  kept  till  he  be  delivered  by 
law.  or  by  order  offcw,  or  by  due  courfe  of  law  ;  or  that 
he  be  kept  till  furthrr  order,  (which  fhalt  be  intended 
of  the  order  of  law)  or  to  the  like  effect ;  and  if  the 
parry  be  committed  only  for  want  of  bail,  it  fecnu  to  bu 
a  good  conclufion  of  the  commitment,  that  he  be  kept 
til]  he  find  bail;  bur  o  cOirs..i:  uejjt  fill  the  perfcjii  who 
maket  it  Jhali  take  fuither  order,  fcems  not  to  be  good; 
and  it  feema  that  the  party  committed  by  fuch  or  any 
Other  irregular  minimus  may  be  bailed,  a  Hawk.  P,  Cm 
e,  16.  §  irf. 

A!h>  a  commitment  grounded  on  an  aft  of  parliament 
ought  to  be  conformable  to  the  method  prefcrib^d  by  faeh 
Hatute;  as  where  the  churciiwardt.'rt5  of  Nwrt'tin/nw  were 
committed  on  the  4-;  Eliz.  cap.  ani  the  warrant  con- 
cluded in  the  common  form,  -ivja.  JJhi'rf  ibty  be  dmiy  dif- 
<ba*ged  ttvnr&ng  u  !aut;  bnt  the  llatute  appointing,  ihet 
tb$  tarty  JbtotlH  tbi>  <t  t  wain  until  on  jkzulJ  ttnsimt ,  for  want 
of  fticn  conclusion  ihcf  were  difcharged.  Cetftfo  152,  153. 
And  where  a  man  is  committed  m  criminal,  the  con- 
clulion  rauft  be,  uatH  he  ikli*vtttd  jy  due  sang}  of  law ; 
if  he  be  committed  for  contumacy,  it  ihould  be,  mrtii  he 

\\.  All  commitments  mutl  be  to  feme  prifon  within 
tlir  realm  of  En^Lmt.    I  or, 

By  the  nSrar.  31  L«r.  x.  cap.  2,  the  H^afrKtxjpft  nd, 
it  \t  enacted,  "  Th.it  no  fubjecl  of  thii  reatra,  being  an 
inhabitant  or  refiant  of  this  kingdom  of  Eng/tir/ft*  douit- 
nion  of  iJ-alu^  or  town  of  &!rt£it6  o/ctt  Tveelft  mull  or 
m  sy  be  fent  prifoner  into  &&fliuutj  trtb»ad$  Jrt/>yt  Gwnjiy, 

Tangier, 


COMMITMENT  III, 


Ywigin,  or  into  any  partf,  garrifun$t  ifhnds,  or  places 
beyond  the  Teas,  which  then  were,  or  at  any  lime 
after  mould  ber  within  or  without  the  dominions  of  his 
Majelly." 

By  Si  it,  \  +  E<L  3.  c.  iop  Sheriffs  {hall  have  the  cufto- 
dy  of  the  gaola  as  before  that  timt  they  were  wont  to 
have,  and  they  lhalJ  put  in  fach  under- keepers  for  whom 
they  will  anlwer.  And  this  is  confirmed  by  Stat.  lyNcn. 
7>  cap.  to.  Alfo  by  Stat.  c  Hi*.  4.  tap.  10,  it  is  enart- 
ed>  *'  That  none  be  imprifoncd  I  y  arv  juiticc  of  the 
peace,  but  only  in  the  common  gaol,  Hiving  to  lords,  and 
Others  who  have  gaols,  their  franchtfe  in  this  cafe,1'  it 
fecms  that  the  King's  granr*  fmcc  the  Itatute,  5  H.  4. 
t.  10,  to  private  perform  to  have  tUccuftody  of  prifonerj 
committed  by  juliLces  of  peace,  is  void.  And  it  is  fiid, 
that  none  can  claim  a  prifon  as  a  franchife,  unlcfs  he 
have  nlfo  a  gaol  delivery.  2  ffyaik,  P.  C.  e.  16.  $7. 
See  Stat.  It  12  if.  3.  c.  19*  j  3,  made  perpetual  by 
Slat.  6  Get,  1,  c,  19,  to  enable  juliiccs  cf  peace  to  build 
and  repair  gaols  in  their  refpectue  counties,  where  a 
claufe  like  Lh.Lt  in  Stud  5  //  a,  ,-.  j  o.  is  lnferteo\ 

Alfo  it  ha:h  been  held,  Lhat  regularly  no  one  can  juf- 
tify  the  detaining  a  prifjner  in  culiody  out  of  the  com- 
mon  giol,  unlefs  there  be  fome  particular  reafon  fur  fo 
doing ;  aa  if  the  party  be  fo  djngeroully  lick,  that  ic 
would  apparently  hazard  his  life  to  fend  him  to  the  gaol; 
or  there  be  evident  danger  of  a  rt/cevf  from  rebels, 
yet conftant  practice  fecms  to  authorize  a  commitment  to 
a  meflcnger;  and  it  is  faid  that  it  mall  be  intended  to 
h~ve  been  made  in  order  for  the  carrying  of  the  party  to 
gaol,  2  Harjsic.  P.  C.  c.  16,  §  8,  9. 

And  it  is  f,»ic,  that  if  a  con  liable  bring  a  felon  to  gaol, 
and  the  gaoler  rcfufeto  receive  him,  the  town  whefi  he 
is  conllabl^  ought  to  kern  him  till  the  next  gaol-dclivu  v. 
'  H.  P.C.  \x  +  ,  2  Bank.  P.  C.  1. t6.  j  9. 

A  prifoner  in  the  cultody  of  the  King's  meflcnger,  on 
a  warrant  from  the  Secretary  of  State,  who  l>  brought 
inio  A".  £.  by  Habtas-a>rpui  to  be  bailed,  b«t  has  not  his 
bait  ready,  cannot  be  committed  to  the  '^me  cuicody  ho 
came  in  j  but  mu!t  be  committed  to  the  cuftody  ol  the 
snarfhai,  which  will  prevent  the  nccenuy  of  luing  out  a 
new  Hahrris-torpii!  ;  as  he  may  be  brought  up  from  the 
prifon  of  the  court,  by  a  rule  of  fourth  whenever  he  lhall 
br  prepared  to  give  bail,  ]  Bury.  460- 

If  a  perfon  arreted  in  one  county  for  a  crime  Jor.c  irs 
it.  fly  into  another  county,  auJ  us  jr-taken  there,  he  may 
be  committed  by  a  jufhee  of  the  iTrir.  county  to  the  gaol 
of  fuch  county.  //.  P.  £?.  93.  But  by  the  better  opinion, 
if  he  had  before  any  arreft  lied  into  fu;h  county,  he  mull 
be  committed  to  the  gaol  thereof  bv  a  juitice  of  fut-h 
county.  Z  K,zvL  P.  C.  r.  16.  J  8  :  Dah.  c.  Ll9.  Alfo 
it  fecms-  to  be  laid  down  as  a  rule  by  foote  book*,  that 
any  offender  may  be  committed  to  the  gaol  next  10  the 
place  where  he  ivas  taken f  whether  it  lie  in  the  fame 
county  or  not*  2  Haraii..  P.  C  f.  16.  §  S. — Sec  pejf.  Staf+ 
24  (afir  2  '.  r.  5  7. 

By  S;at.  6  Gto.  [«  c.  19,  Vagrant  =nd  other  criminats, 
Offenders,  an.t  perfons  charged  with  fmail  offencu?,  may 
for  fuch  offences,  or  for  want  of  fureties,  be  committed 
either  to  the  r amnion  gaol,  or  houfe  of  correction,  as  the 
juftices  in  their  judgment  lhall  think  proper. 

By  S/itJ.  24  Geo.  z*£.  :r,  If  a  peifon  is  apprehended, 
upon  a  warrant  indorfed,  in  another  county,  tor  an  of- 
fence not  bailable,  or  if  he  fhall  not  there  tied  bail*  he 

\0L.  I* 


Hull  be  carried  Hark  into  the  fird  county,  and  be  com- 
mitted, or,  if  bjiUbk\  bailed  by  the  jullices  in  fuchfirlc 
county. 

As  to  the  rAtfp^rj  of  commitment,  it  ic  enacted  by  Sear* 
3  y^f*  t.  c.  jo,  that  offenders  committed  arc  to  be^r 
their  own  Charges,  and  the  ch.iTgcs  of  thofe  whn  are  ap- 
pointed to  guard  them  ;  and  if  they  refufe  to  pay*  ine 
charges  may  be  levied  by  file  of  their  goods.  And  by 
Stat,  zy  Get.  t.  c.  3,  If  they  have  no  goods,  iJc.  within 
the  county  where  they  arc  apprehended,  the  jutltccs  arc 
to  gr.mt  a  warrant  on  the  treasurer  of  the  county  for  pay- 
ment of  the  charges.  But  in  MmM,  cx  the  lame  lhall  be 
paid  by  the  ovcrfcers  of  the  poor  ol  the  parifh  where  the 
perfon  was  apprehended. 

By  the  Stat.  ^  lifrt.  7.  t\  3;,  The  fliei iff"  fhatl  certify 
bnen  in  his  cullody  to  the  juiliccs  of 


the  names  of  i 
g:,ol  delivery. 


1IL  As  prifoners  ought  to  be  co 
proper  jjrifon,  fo  ought  they  not  s 
except  in  fome  fpecial  c^ft% ;  aud 
cnafted  by  3  1  dr.  2.  cap.  z  ;  lt  ' 
this  realm  mall  be  committed  to  an 
of  any  officer  or  officers  whatfo^vn 
fuppofed  criminal  matter,  that  thi 
be  removed  from  the  faid  prifon 


fM  ro  tha 
ved  ihence, 
irpofe  it  ii 
y  fubjea  of 
:  in  cullody 
rcminal.  Or 
•n  Hull  not 
dy,  into  the 


culiody  of  any  other  oflker  or  oifkers ;  utilefs  it  be  by 
Htfbctis-citrfxii,  or  fome  other  legal  writ ;  or  where  the  pri- 
foner is  delivered  to  the  con  liable  or  other  inferior  ofH- 
ccr,  to  «.arry  fuch  |irifoner  *o  fome  gaol ;  or  where  any 
perfon  is  fent  by  order  of  any  judge  of  aftize,  or  ju'ltce 
of  the  peace,  to  any  common  work-houfe,  or  houfe  cf 
cotre^lion ;  or  where  the  prifonrr  is  removed  from  one 
prifon  or  place  to  another  within  the  fame  county,  in  or- 
der to  a  trial  or  difcharge  by  due  courfe  of  law  ;  or  in 
cafe  of  fu  J  Jen  lire  or  infe&ipn,  or  other  neccifisy  ;  upon 
pain  lhat  he  ivho  make)  out,  fignz,  or  counterngn$,  or 
obeys  or  executes  fuch  warrant,  lhall  forfeit  to  the  party 
grieved  tcoA  for  the  fij'fc  offence,  200/.  fot  the  f<rcoikt| 
S$e.  2  Hawk.  P.  C.  c.  16.  §  jo* 

A.  perfon  legally  committed  for  a  crime,  certainly  ap- 
peninirto  h:.v^  been  done  by  ibmeone  or  otSier,  ermine 
be  lawful ly  uifcharged  by  airy  other  but  by  the  Kingt 
till  he  be  acquitted  on  hi*  trial,  or  have  an  ipwamui 
found  by  the  o:  and  juify,  or  none  10  profecute  him  on  a 
proclamation  for  Char  purport,  by  the  fufucs  of  gaui-dc- 
livery-  But  if  a  per Jbn  be  commuted  on  a  bare  fufpi* 
emu,  wi'Jieut  any  appeal  or  indictment!  foi"  a  fuppalti 
crime^  where  afterwards  ir  appears  that  there  was  n.mc  ; 
as  fer  the  murder  of  a  perfon  thought  to  be  dead*  w^io 
I  afterwards  i  1  f  jnnd  to  be  alive  ;  it  hath  been  h olden  that 
I  he  may  be  Safely  difmilTcd  without  any  farther  proceed- 
ing; tor  that  he  who  futfers  him  to  cfcape,  is  properly 
punilhabie  ynly  as  an  atccJl">ry,  to  his  fnppofed  ofience:j 
and  it  U  impoflible  thej*e  Hion?u  be  an  accelfory  where  thcie 
can  b^  no  principal  ;  and  it  would  be  hard  to  punilhciue 
for  s  contempt  founded  cm  a  fuipicion  appearing  in  fo  un- 
contested a  manner  to  be  groundlefs.  2  P.  C.  c.  t6» 
§  22.  But  the  fafelt  way  for  the  gaoler*  is  to  have  the  au- 
thority of  fome  court,  or  magidr&te,  for  difcharging  the 
prifoner. 

Jf  the  words  0/  a  ihtute  arc  not  purfyed  in  a  commit- 
ment, the  party  lhall  be  discharged  by  Habeas  ce'-ptti. 
Sec  tide*  Arrtjl)  Bm!s  Impyifmmmt,  Prtfwn^  £57. 

LI  COMMOi,,NE, 


COMMON  I, 


COMMOIGNE,  Fr.]  A  fellow  monk  ;  one  that  lives 
in  rhc  fame  convent,  j  fajt.  1j. 

COMMONALTY,  fiopulust  plcbt,  communiras*]  In 
Jst.fufer  chat  tax,  jS  Ed.  I.  c*  I,  the  words  /<?  G?m- 
menc  tl'Bnpltffutdgnify  all  the  people  of  England,  i  Ittjl. 
539.  But  this  word  is  generally  ufcd  for  the  middle  fort 
of  the  king's  fubje&s,  futh  of  the  commons  as  arc  railed 
beyond  the  ordinary  fort,  and  coming  to  have  the  ma- 
naging of  offices,  by  that  means  are  one  degree  under 
bnrgeifes,  which  are  fupenor  to  them  in  order  and  autho- 
rity ;  and  companies  incorporated  are  faid  to  con fs it  of 
makers,  wardens,  and  commonalty,  the  firlL  two  being  the 
chief,  and  the  others  fuch  as  are  ufualJy  called  of  the  li- 
very. The  ordinary  people,  and  freeholders,  or  at  belt 
knights  and  gentlemen ,  under  the  degree  of  baron, 
have  been  of  late  years  called  cmmvtrlttu  rcgrd,  or  toui 
trrte  commtmifas \  yet  anticntly,  if  we  credit  Brady,  the 
barons  and  tenants  in  capkc,  or  military  men,  were  the 
commttrdty  of  tilt  kingdom  ;  and  thofe  only  were  repuied 
as  fuch  in  our  mo  El  ancient  hillorics  and  records.  Brady  s 
Gltjf.  to  Hi  hitrodud.  to  EngL  fhj* 

COMMON. 
Commxnia.]  A  right  or  privilege,  which  one  or  more 
perfohs  claim  to  take  or  ulV,  in  fome  part  or  portion 
of  that  which  another  man's  lands,  waters,  woods, 
&t.  do  naturally  produce;  without  having  an  abfolute 
property  in  fuch  land,  waters,  wood,  It  is  called 

an  I'nar'or^d  right,  whith  lies  in  grant,  as  if  originally 
commencing  on  feme  agreement  between  lords  and  te- 
nants, for  iome  valuable  purpofes  ;  which  by  age  being 
formed  into  a  prefcriprion  continues,  although  there  be  no 
deed  or  inflrumcnt  in  writing  which  proves  the  original 
contract  or  agreement,  4  Ce.  37  ;  z  hft.  65 1  1  Vent.  3S7, 

I,  Of tht  federal  Ki/iJi  af  Comment. 
II.  The  hto  tfi  of  the  Owner  of  the  £<w/j  itihtrcin,  of 

Approvement  nad  IneJofure. 
HI.  The  Commoner?  Ittttt  ej!  in  the  Soii ;  and  herein,  of 
Apportionment  and  Extingui  foment. 

T.  There  is  not  only  common  of  pn/turt,  but  alfo  com- 
mon of  pifarv  or  fjkhig  -  common  of  cfiovert  ;  common 
of  turbary,  which  fee  under  their  fevcral  heads.  The 
word  common  however,  in  its  moll  ufual  acceptation, 
fignihes  com/ntn  of  pefinves— This  is  a  right  of  fee  J  ing 
one's  beaifo  on  another's  land  :  for  in  thofe  vvaiLe  grounds 
■ufual  ly  called  commons,  the  property  of  the  foil  ii  ge- 
nerally in  the  lord  of  the  manor  ,  as  in  tvmmtm fitih,  it 
is  in  the  particular  tenants.  This  kind  of  common  is 
divided  into  common  in  g'vfi^  common  appendant,  common 
tppurttHGttt,  and  common  f  ar  caufe  d?  vicinage. 

Com/tan 'ingraft  ia  a  liberty  to  have  common  alone,  with- 
out any  Unas  or  tenements,  in  another  per  Ion's  bud, 
granted  by  deed  to  a  man  and  his  heirs,  or  for  life,  ttft. 
/;  tf.  5.  j  !•  37:  4  Rrp-  30. 

Qomxmsn  appendant  U  a  right  belonging  to  a  man's  ara- 
ble J  and,  of  purting  beads  commonable  into  another's 
ground.  And  commit  appurtcnernt  is  belonging  to  an 
eltatc  for  all  manner  of  beafls  cerrtmwa&k  or  not  lommon- 
ubfe.  4  Rep.  37:  Pkvtd*  |6|. 

C&nmon  apptndatii  and  appiattnctnt,  are  in  a  manner  con- 
fnuruJcd,  as  appears  by  F?iihol<c<-J  ;  and  are  by  him  cc- 
iasd  to  be  a  liberty  of  <«Mmo/t  appertaining  to,  or  dc- 
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pending  on  a  freehold  j  which  common  mufi  be  taken  with 
beans  commonable,  as  hoifcs,  oxen,  kine,  and  iheep  ;  and 
not  ivith  goats,  hogs,  and  gee fe.  But  fome  make  this 
difference,  that  cemmt*  appurtenant  may  be  fevered  rrom 
t lie  land  whereto  it  pertains  ;  but  not  common  ap/tnditti  ; 
which*  according  to  Sir  Edward  Coke,  had  this  beginning t 
when  a  lord  enfeoffed  anothrr  of  arable  land,  to  hold  of 
him  \uj  -  .r,  the  feorTee,  to  maintain  the  fcrvice  c\  his 
plough,  had  at  fiut,  by  the  currefv  or  permilHon  of  the 
lord,  cof/unon  in  his  waltcs  for  nccciTary  beails  to  eai  and 
com  poll  his  land,  and  that  for  two  caufes ;  one,  for  that 
11  was  tacitly  implied  in  the  feoffment,  by  region  the 
feoftee  cou!d  not  till  or  comport  his  land  without  cattle, 
and  cattle  could  not  be  fuiiaiued  without  paliure  ;  fo  by 
confequencc  the  feoJrcc  had,  as  a  thing  necetfary  and  in- 
cident, eirnnM  in  the  wafte  and  lands  of  the  lord  :  and 
this  may  be  collecled  from  the  ancient  books  and  itatute*: 
and  the  fecond  reafon  of  this  common  was,  for  ihc 
maintenance  and  advantage  of  tillage,  which  is  much 
regarded  and  favoured    by   the  law-   /.  N.  Ii.  iSo: 

Common  pur  catfe  de  vUinngt ;  common  by  reafon  of  neigh- 
hour  hood  ;  is  a  liberty  that  the  tenants  of  one  lord  in  one 
town  have  to  commit  wiih  the  tenants  of  another  lord  in 
another  town  :  it  is  where  the  tenants  of  two  lords  have 
ufed,  time  out  of  mind,  toh;ivc  common  promilcuyufly  in 
both  lordfliips  iying  together  ami  open  to  one  another. 
8  Rrp,  yg.  And  thofe  that  chaJJrngc  ihis  kind  of  common^ 
which  is  ufually  called  mrrrrtjimoving,  may  no:  put  their 
ca;tle  in  the  emmm  of  the  other  lord,  for  then  they  arc 
dittrainable ;  but  ihey  may  turn  them  into  iheir  own 
fields,  and  if  they  llray  into  the  neighbouring  common,  they 
mul  be  furthered,  tirm  it  Ley,  The  inhabitants  of  one 
town  or  lordfl^tp  may  not  put  in  as  many  beaih  as  they 
Witt,  but  wirh  regard  to  the  freehold  of  the  inhabitants  of 
the  other  J  fur  otaenvife  it  were  no  good  neigi  jourhood^ 
upon  which  ail  this  depends.  Ibid* 

If  one  lord  cnclofes  the  common,  the  other  town  cannot 
then  common  \  but  though  the  ccmiKim  of  vicinage  is  gone, 
common  tipptndant  remains,  4  Rep.  jS:  7  Rep,  5.  Every 
common  pitr  cai>/e  dc  vicinage  is  a  common  appendant. 
I  Darn/.  Abr.  709. 

This  is  indeed  only  a  permilike  ri^ht  intended  to  ex- 
cufc  what  in  ftriclnefs  is  a  trefpafs  in  both,  and  to  pre- 
vent a  multiplicity  of  fuits.  And  therefore  either  loivn- 
fhip  may  enclofe  and  bar  out  the  other,  though  they 
have  intcrcommoncd  time  out  of  mind.  2  Comm. 

Common  appendant  \$  only  tu  ancient  arablt  land  ;  not 
to  a  houfe,  meadow,  paHure,  Uc,  it  is  a^ainii  the  na- 
ture of  common  a^ndsnt  to  be  appendant  to  mc.idow  or 
[i.  llore:  but  if  in  the  beginning  land  be  arable,  and  of 
late  a  houfc  hath  been  built  on  fame  part  of  the  landt 
and  fome  acres  arc  employed  to  meadow  and  paJlurc;  in 
fuch  cafe  it  is  appendant;  though  it  muli  be  pleaded  at 
appendant  to  the  land,  and  not  to  the  houfe,  patkurc, 
Gsfr.  t  AW/1  Abr,  457.  T  his  may  be  common  appendant, 
though  jt  belongs  to  a  manor,  farm,  or  plough -J  and  t 
and  tro/nmnn  appendant  is  of  ttmmu  right ;  but  it  is  not 
common  appendant,  unlcf;  it  has  been  appendant  time  out 
of  mind.  \  Dauv.  7+0.  Jt  may  be  upon  condition  ;  be 
fur  ail  the  year,  or  for  a  certain  time,  or  for  acercin 
number  of  bealts,  tsV.  by  triage :  though  it  ought  to  be 
for  fuch  cattle  at  plough  and  comport:  the  land,  to  which 
it  is  Appendant*        7^7.    Cmm&t  appendant  may  be- 
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to  ewt&i  in  a  field  after  the  corn  15  fevered,  till  the 
ground  is  re-ibwfl  :  fa  it  maybe  to  have  common  in  a  mea- 
dow sfrei-  the  hay  15  earned  oft"  the  fame,  till  Candltmai^ 
&Ci  Vilif.  185. 

This  emm»,  which  is  in  its  nature  without  number, 
bv  cullom  may  be  limited  as  to  the  beaih:  ?->m  ■  np- 
juiritiiani  ought  alwiys  to  be  For  thofe  levant  tad  c-tieh&ity 
jtad  may  hz/aw  w-m  fcr,  Ph-.vd.  161.  A  man  may  prc- 
fciibe  to  have  twnmm  appurtenant  for  nil  manner  of  catil.-, 
at  every  fealnn  in  the  year.  25  A$*  8-  Cowmw  by  pre* 
fciiption  for  all  manner  of  commatttzltlc  cattle  as  belong- 
ing to  a  tenement,  mull  be  for  cattle  trwnt  ttttiA 
tcucoattt  upon  the  land,  (which  is  fo  many  as  the  Sand 
WlH  maintain*)  or  it  xviJt  not  be  good  t  and  if  a  perfon 
grants  corn fort r  w/.'H&trr-,  the  grantee  cannot  but  in  fo 
ri any  catile,  but  that  the  grantor  may  have  fulftcient 
commits  in  the  fame  land.  1  DaniK  AW.  79^  799.  He 
who  hath  common  appendant  or  appurtenant,  can  keep 
but  a  number  t;F  c:t'.:;c  proportionable  to  his  Ian  J  ;  for 
he  can  rittm  i  with  no  more  than  the  land*  to  which  his 
tttt'mn  belongs  is  able  to  maintain.  3  Sal&.  93.  Qemmnn 
<tf>purtrn<ix(  may  be  to  a  houfc,  paJlure,  \Sc.  though  csm- 
tmn  appendant  cannot;  but  ir.  ought  to  be  prefcriucd  J.t 
as  again  ft  common  rij;ht :  and  12  n  commonable  cattle,  as 
hogs,  goals,  &/c.  arc  appurtenant:  this  cowman  may  be 
created  by  grant  at  this  day  ;  fomay  /.at  cam  mm  append  - 
ant.  1  InjL  tzz:  t  Ret.  Ahr.  398. 

Cvr.  -i  apptrtenant  for  a  certain  number  of  beafts 
may  be  granted  over*  1  D*wzr.  tfoi. 

By  Sftit.  13  Gf9,  3,  e.  81*  §  2i„  Ramr  are  not  to  re- 
main on  commons  from  the  25th  of  Axgujl  10  the  15111  of 
November. 

IL  The  property  of  the  foil  in  the  fommctr  is  entirely 
in  the  lord  ;  and  the  ufe  of  it,  jointly  in  him  and  the 

{GJnmtJiW,  » 

Lords  of  manor?  may  de  pa  Here  in  torn  mans  where  their 
tcnantb  j.iut  in  cttirfr  i  and*  a  prescription  to  exclude  the 
lord  is  againll  law.  2  122. 

The  lord  may  agilt  the  car  tie  of  a  ftrnn^er  m  rhe  cm- 
man  by  prefcription  :  and  he  may  ticvnfe  a  Granger  to  put 
in  his  cattle,  if  he  leaves  fuflkient  room  for  the  camtamcrj, 
I  Ditnv,  795  !  2  J/?,/.  6.  A 3 Jo  the  lord  may  furcluirge, 
tVV.  an  overplus  of  the  ccnrMofl  :  and  if,,  where  there  is 
not  an  overplus!  the  lord  furcharges  the  fswww,  the  tu.11*. 
Btm&i  are  not  to  diftrain  his  bealts  ;  but  jmiJt  co^m^nct 
an  action  again  ft  the  lord.  F.  Ar>  B.  115,  But  it  is  laid, 
if  the  lord  of  the  foil  put  cattle  into  a  cfofr,  contrary  to 
cultom,  when  it  ought  to  lie  frefh,  a  tinunar.tr  may  take 
the  cattle  damage  Icafimt:  othtrwife  His  a  gencr.it  rule 
that  he  cannot  diftrain  the  cattle  of  the  lord,  t  Dtt*-v. 
807. 

The  lord  maydiUraln  where  the  cammmh  furcharged; 
snd  bring  action  of  trefpafj  for  any  trefpafs  done  in  the 

ivttMtitt  9  Rtf*  1 1 5- 

A  lord  ma)  make  a  pond  on  the  tommar.  r  though  the 
lord  can  r>ot  dig  pits  for  gravel  or  coal  j  the  flumes  of 
vtfwtmcxi  extending  only  to  inclofure.  3  h8*  204:  9 
fttp,  tit:  i  Si  J.  lot.  If  the  lord  makes  a  warren  on  the 
i-v/r .  the  tvwswrrs  may  not  kill  the  conies;  but  lire 
to  bring  their  aclion,  for  they  may  not  be  their  own 
judg- 1.  1       90,  405, 

B)  ihiuto,  ao  3.  f.  4,  (Stat.  ofM^Wh)  lords  may 
•//-rvtt  a ij  4 in  ft  their  tenants*  v&.  incioie  part  of  the 


wafle,  &V*  and  thereby  difeharge  it  from  being  catum/yn, 
leaving  common  futneicne  j  and  neighbours  ai  weJl  as  te- 
nants claiming  common  nf  pa$artt  mail  be  bound  hy  it. — 
!  If  the  lord  enclofes  on  the  cmnm,  and  leases  not  M 
funicicnt,  the  catamow;  may  AOt  Otltv  break  down  cise  in- 
clofures  j  bat  may  put  in  their  cattle,  alrhough  the  lord 
ploughs  an  J  fovvs  the  land,  z  Iaji.         1  Ud.  Air,  406. 

Where  the  tenants  of  the  manor  have  a  right  to  dis* 
gravel  on  the  waltes,  or  to  take  eftovers,  there  the  lord 
has  no  right  under  the  Itatute  of  Mwtax,  to  endof'e  and 
approve  the  waftes  of  the  manor.- — Vet  a  cuitoai  in  a 
manor  that  any  perfon  being  deftrous  of  inclefing,  may 
apply  to  the  court,  &r,  ftrtt  obtaining  the  confent  of  the 
lord,  does  not  abridge  the  lord's  common -law  right  of 
inclofing  without  any  fuch  application,  provided  he  leave 
common  fufficicnt  for  the  tenants,  z  Term  Jtrp.  391,  2. 

By  Si 'at ,  29  Gr&~  2»  *,  36*  Owners  of  common,  with  the 
confentof  the  majority,  in  number  and  value;  of  the  com- 
moners ;  the  majority  of  the  commoners,  with  cor; lent 
of  the  owners  ;  or  any  perfons  wiih  the  confent  of  both, 
may  inclofeany  part  of  a  common  for  the  growth  of  woo  J. 
If  the  wood  is  dettroyed,  the  offender  nny  be  puniftied 
according  to  Stat,  j  Cra.  I*r.  4$;  if  not  conviftrd  in  Dx. 
monthsj  the  owner  C1ij.11  have  fa tis faction  from  the  ad- 
joining parifhea,  Sfts  as  for  fences  overthrown  by  Staf. 
tFejttn.  2, — Perfons  cutting  wood  on  commons  fhall  incur 
the  fame  penalty.  And  by  Stat.  31  Ga>*  2.  c.  |t,  rJ  he 
recom pence  is  to  br  paid  to  perfons  intcrefled,  in  propor- 
tion to  their  iaterelL  Tenants  for  life,,  or  for  years  de- 
terminable on  lives,  may  uonfent  fur  their  term;  but  that 
binds  not,  after  determination  of  their  eftate.* 

111.  A  li;i[h  or'y  a  fpcci d  and  'i':-.if?c?  Irr-rell 

io  the  foil,  bu:  yet  he  fhall  have  fuch  remedies  as  are 
commenfuratc  to  right,  and  therefore  may  diftrattt 
beans  damage- feafant,  bring  an  affim  on  $bi  ct\.',  L.  . 
but  not  being  abfnlute  owner  of  the  foil,  he  cannot  briog 
a  general  action  of  tr&fyafi  for  a  trefpafs  done  upon  the 
i<rmm#i*  Stc  Britfg.  io,  li:  GvJlr,  123,  124;  2  if  fv,  201, 
202. 

A  emmtrter  cannot  regularly  do  any  thing  on  the  foil 
which  tends  to  the  melioration  er  improvement  of  the 
1  common t  as  cutting  down  of  bulbes,  fern,  $dc.  1  Sitf.  25  1 : 
,   12  fcfaiir.  ff,  zi  i^  Hn.  S,  Therefore  if  a 

every  year  in* a  hood  ii  fjrrounded  with  water,  the  cam* 
taantr  cannot  ma!ce  a  trench  in  the  foil  to  avoid  the  water, 
becaufe  he  has  nothing  to  do  with  the  foil,  but  onfy  to 
take  the  graft  with  the  mr>uth  of  the  cattle.  1  Rot.  Ahr* 
40 j :  z  Bsilj?.  1  p6.-— But  fee  euti*  IL  and 

Every  cwimtna  'may  break  the  wmmea  if  it  beinclo'ed  j 
and  although  he  does  not  put  his  cattle  in  at  the  time* 
yet  his  right  of  commonage  (hall  excufe  him  from  being 
a  trefpafler.  Lit.  Rr/>.  38  ;  See  I  Rol.Afc  *  406.  That  is, 
fuppoJing  the  in  cloture  made  by  rhe  lord,  and  rh^;  there 
is  not  1  efficient  tmxon  j  or  that  the  in  cloture  is  made  by 
any  o:her  perfon  than  the  lord. 

If  a  tenant  of  the  freehold  ploughs  it,  and  fows  it  with 
corn,  the  czmnwr  may  put  in  his  cattle,  and  therewith 
eat  (he  corn  growing  upon  the  land;  fo  if  he  lets  his 
Corn  lie  in  the  field  beyond  the  ufual  time,  the  othn  *^-?f- 
nana;  may,  r.oiwithElanding*  put  in  their  bealts.  3  Lt*a, 

IGZy  203. 

The«f»w*iff  cannot  ufe  ce««!4»>  but  with  his  own  pro* 
per  cattle :  but  if  he  hath  not  any  cattle  to  manure  tho 
'  LI  2  lino* 
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land,  he  may  Sorrow  other  cattle  to  manure  it,  and  ufe 
the  cvnman  with  them  ;  tor  by  the  loan,  thry  arc  in  a 
manner  nude  hi*  own  eat  Me.  i  />•:«■;•.  ;<)8.  Grantee 
of  rMMUM  appurtcnanr,  for  a  errt:.»n  notnb  r  of  cattle, 
cannot  amm$$  with  the  cattle  uf  .1  llranger:  he  that  hatb 
<anmt>it  In  &rofs%  nny  j>ut  in  a  llnngcr's  entile,  and  ufe 
the  (tmiKOft  with  fuch  cattle.  ItuJ.  803.  C«/rma*  appen- 
dant or  appurtenant,  cannot  be  nude  ammo*  Hfff^4  '■  and 
mpprowmcitt  extends  not  to  comutm  mgttff*  a  $6- 

ACommofHT  nny  dillrain  bcaUs  put  itno  the  cwrnm  by 
a  llrangcr,  or  every  ccmwmtr  may  bfing  acTion  of  the 
cafe,  where  damage  is  received.  9  Rep.  11.  But  one 
ctmn%9fia  cannot  dillrain  the  cattle  of  another  iqppwp, 
though  he  may  thofe  of  a  Aranger,  who  hath  no  right  to 
the  common.  2  Lvtvj.  123S. 

Wherever  there  is  colour  of  right  for  putting  in  cattle, 
a  commoner  cannot  dillrain  ;  where  there  it  no  colour  he 
may:  Co  he  may  dillrain  a  Granger's  cattle,  but  not  chole 
of  a  commoner,  itxugb  he  exceeds  his  number.  Where 
writ  o!' adme^furem^nt  lies,  he  cannot  diuVain  — Qna-rty 
whether  be  may  dillrain  cattle  furcharged,  where  the 
right  of  common  is  for  a  number  certain.  4  Bun.  2426  : 
I  Phci.  Rep.  673. 

The  ufual  remedies  for  furcharging  the  common,  are 
either  by  distraining  fo  many  of  the  be.ills  as  are  above 
the  number  allowed,  or  elfe  by  an  action  .of  trefpafs ; 
both  which  may  be  had  by  the  lord  :  or  hilly,  by  a  fpe- 
ciJ  aition  on  the  cafe  for  dama- ci,  in  which  any  com- 
moner may  be  plaintiff.  Frecm.  273.  But  the  ancient 
and  moil  crfeclual  method  of  proceeding,  is  by  writ  of 
editeafurcmcnt  of  paflure.  This  lies,  either  where  a  com- 
mon appurtenant  or  in  grofr  is  certain  as  to  number ;  or 
where  a  man  has  common  appendant,  or  appurtenant  to 
bis  land,  the  quantity  of  which  common,  lus  never  yet 
been  afcertaincd.  In  either  of  thefe  cafes,  as  well  the  lord, 
as  any  of  the  commoners,  is  entitled  to  this  writ  of  admea- 
furement;  which. is  one  of  thofe  writs,  that  are  called 
■  ..  r!  (2  In/?.  369:  Finch.  L.  3 1 4,)  being  directed  to 
the  Iheriff,  (vieeccmi/i,)  and  not  to  be  returned  to  any  fu- 
perior  court,  till  finally  executed  by  him. 

Jt  recites  a  complaint,  that  the  defendant  hath  fur- 
charged,  (jhpfnnemvii,)  the  common:  and  therefore  com- 
mands the  fheriff  to  adincafure and  apportion  it;  that  the 
defendant  may  not  have  more  than  belongs  to  him, 
and  that  the  plaintiff  may  have  his  rightful  fliare. 
And  upon  this  fuic  all  the  commoners  fhall  be  admca- 
fured,  as  well  thofe  who  have  not,  as  thofe  who  have, 
fur«.' barged  the  common  ;  as  well  the  plaintiff  as  defend- 
ant. F.  N.  B.  125.— The  execution  of  this  writ  mull  be 
by  a  jury  of  twelve  men,  who  are  upon  their  oaths  to  tf« 
certain,  under  the  fuperintendancc  of  the  fheriff,  what 
and  how  many  cattle  each  commoner  is  entitled  to  feed. 
And  the  rule  for  this  admcufuremcnt  is  generally  undcr- 
ftood  to  be,  that  the  commoner  (hall  not  turn  more  cattle 
upon  the  common,  than  are  fufScient  to  manure  and 
flock  the  hnd  to  which  his  right  of  common  il  annexed  ; 
or,  as  our  ancient  law  exprcued  it,  fuch  cattle  as  only 
are  levant  and  ecu: '.'jet  upon  his  tenement ;  {Bro.  Abr.  1 : 
PrejiriptioH  28  ;)  which  being  a  thing  uncertain  before 
adincafurcment,  has  frequently,  though  erroneoufly  oc- 
casioned this  unmeafured  right  of  common  to  be  called  a 
common  wiiinwi  d>u,  or  fans  mmbrc,  (HaiJr.  117O  a 
thing,  which  though  poflible  in  law,  docs  in  fact  very 
rarely  cxiil.  Lard  Kajnu  407. 


If,  after  the  ncmeafuremsnt  has  thus  afcertaincd  th* 
right,  the  fame  defendant  furcharges  rhe  common  again, 
the  plaintiff  may  have  a  writ  of fecund Jurchar^t,  (./,  ,<\  »<  da 
!  \  n  ;;:hnf,)  which  is  given  by  the  St/7/.  H'tHm.  2.  1  3  £. 
'  •  8;  and  thereby  the  fheriff  ;s  directed  to  inquire  by  a 
jury,  whether  the  defendant  ha*  in  fact  again  furcharged 
the  common,  contrary  to  the  tenor  of  the  lall  admea- 
furenent  ;  and  if  he  his,  he  fhall  then  forfeit  to  the  king 
the  fupernumrnry  cattle  put  in,  and  alfo  fliall  pay  da- 
mages to  the  plaintiff.  F.  N.  B.  tz6:  a  /«/?.  370. — This 
procefs  fecms  highly  equitable,  for  the  fi.  (I  orfencc  is  held 
to  bs  committed  through  mere  inadvertence,  and  there- 
fore there  are  no  damages  or  forfeiture  on  the  h>ll  writ, 
which  was  only  to  ascertain  the  right  w  hich  was  difputcd : 
b  it  the  fecend  offence  is  a  wilful  contempt  and  injuflice; 
and  therefore  punifhed,  very  properly,  with  not  only 
damages,  but  a!fo  forfeiture.  And  herein,  the  right, 
be:ng  once  fettled,  is  never  again  difputtd  ;  but  only 
the  tad  is  tried,  whether  there  be  any  fecond  furchargc 
or  no:  which  gives  this  neglected  proceeding  a  great  ad- 
vantage over  the  modern  method  by  action  on  the  cafe, 
wherein  the  awtum  of  common  belonging  to  the  de- 
fendant mutt  be  proved  upon  every  frefh  trial,  for  every 
repeated  offence. 

This  injury,  by  furcharging,  can,  properly  fpeaking„ 
only  happen  wheri  the  common  il  appm Jant  or  appurte- 
nant, and  of  courfe  limited  by  law;  or  where,  when  in 
«rvyG,  it  is  exprefsiy  limited  and  certain  ;  for  where  a  man 
hath  common  in  grof<,  Ja>u  nimble,  or  without  junt,  he 
ranuotbe  a  furcharger.  However,  even  where  a  man  is 
faid  to  have  common  without  flint,  Aiil  there  mull  be 
left  fufHcient  for  the  lord's  own  beads.  1  Rol.  Abr.  399. 
For  the  law  will  not  fuppofe  that,  at  the  original  grant  of 
the  common,  the  lord  meant  to  exclude  himfelf. 

There  is  yet  another  diilurbance  of  common,  when  the 
owner  of  the  land,  or  other  perfon,  fo  indoles  or  other- 
wife  obilrucls  it,  that  the  commoner  is  precluded  from 
enjoying  the  benefit,  to  which  he  is  by  law  entitled. 
This  may  be  done  either  by  creeling  fences,  or  by  driv- 
ing the  cattle  oft  the  land,  or  by  ploughing  up  the  foil 
of  the  common.  Cro.  Elix.  198.  Or  it  may  be  done  by 
creeling  a  warren  therein,  and  flocking  it  with  rabbits  in 
fuch  quantities,  that  they  devour  the  whole  herbage, 
and  thereby  de.lroy  the  common.  For  in  fuch  cafe, 
though  the  commoner  may  not  deilroy  the  rabbits,  yet 
the  law  looks  upon  this  as  an  injurious  disturbance  of  his 
right,  and  has  given  him  his  remedy  by  .-.ction  againfl 
the  owner.  Cro.  Jac.  195.  This  kind  of  diilurbance  docs 
indeed  amount  to  a  difleifin,  and  if  the  commoner  chufes 
to  confidcr  it  in  that  light,  the  law  has  given  him  an 
allife  of  n>vcl  dijpijiit^  againil  the  lord,  to  recover  the 
poffeflion  of  his  common.  F.  N.  B.  179. — Or  it  has 
given  a  writ  of  cuod  pti  ttdtytf,  againil  any  llranger,  as 
well  as  the  owner  of  the  land,  in  cafe  of  fuch  a  diilurb- 
ance to  the  plaint:!*:"  as  amounts  to  a  total  deprivation  of 
his  common;  whereby  the  defendant  fhall  be  compelled 
to  pamit  the  plaintiff  to  enjoy  his  common  as  he  ought. 
Finch.  L.  275  :  /*.  A'.  B.  123.  But  it  the  commoner 
does  not  chufe  to  bring  arr<i/aclion  to  recover  fciftn,  or 
to  try  the  right,  he  nu.y  (which  is  the  cafser  and  more 
ufual  way)  bring  an  action  on  the  cafe  for  his  damages* 
irtllead  of  an  alii fc.  or  a  y-W j omit tat,  Oo.  Jac.  195  : 
Sec  3  Cmm,  238— *4°« 
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If  .-wy  commoner  inctofes,  or  builds  on  the  common, 
every  cot^fmmtr  may  have  an  action  for  the  damage. 
Where  i»rf  is  taken  away  from  the  eow,?; -v,  the  lord  only 
is  to  bring  the  action  :  but  it  is  faid  the  commoners  may 
have  an  action  for  the  injury,  by  entering  on  the  common, 
&c.  1  Rol.  Aer.  89,  398:  2  Leon.  201. 

If  a  commoner  who  hath  a  freehold  in  his  common  be  ouflcd 
of,  or  hindered  therein,  that  he  cannot  have  it  fo  bene- 
ficially as  he  ufed  to  do  ;  whether  the  interruption  be  by 
the  lord  or  any  llranger,  he  may  havo  an  affife  againlt 
him :  but  if  the  commoner  hath  only  an  eft  ate  for  years, 
then  his  remedy  is  by  aelion  on  the  c  fi.  And  if  it  lie  only 
a  fmtll  trci'pafs,  that  is  little  nr  no  Iofs  to  the  commoner, 
but  he  hath  common  enough  belides,  the  commoner  may  not 
bring  any  action.  4  Rep.  37  :  8  Rep.  79  :  Dyer  316. 

A  commoner  cannot  dig  clay  on  the  commu,  which  de- 
flroys  the  grafs,  and  carrying  it  away  doth  damage  to 
the  ground  :  (o  that  the  other  c^mmemtrs  cannot  enjoj  the 
<ommon,in  torn  amflo  modo  they  ought.  Godb.  344.  Alfo 
acimmomr  may  not  cut  bufhes,  dig  trenihes.  (&c»  in  the 
commcn,  without  a  cultom  to  doit,  t  NelJ "462.  II  he 
makes  any  thing  d<-  novo,  he  u  a  trefpaflcr:  he  can  do 
nothing  to  impair  the  common;  but  may  reform  a  thing 
abufed,  fill  up  holes,        1  BrmnL  208. 

A  commoner  may  abate  hedges  creeled  on  a  common  ;  for 
though  the  lord  hath  an  huc-ell  in  the  foil,  by  abating 
the  hedges,  the  commoner  doth  not  meddle  with  it.  2  Mod. 
6c.  Any  man  may  by  prefcription  have  common  and  feed- 
ing for  rib  cattle  in  the  kind's  highway,  although  the 
foil  doth  belong  to  another.  But  the  occupation  of  com- 
mon by  ufurpation,  will  not  give  title  to  hirn  that  doth 
occupy  it,  unlefs  he  hath  had  it  time  beyond  memory. 

Upon  agreement  between  two  commonas  to  enclofc  a 
ecr.nv:,  a  party  having  interell  not  privy  to  the  agree- 
ment, will  not  be  bound  ;  but  one  or  two  wilful  perfons 
foall  not  hinder  the  public  good.  Chan.  Rep.  4*?.  Com- 
mons mud  be  driven  yearly  at  Michaelmas,  or  within  fif- 
teen days  after :  in  felted  horfes,  and  flone-horfes  under 
fize,  &rV.  arc  not  to  be  put  into  iemmons,  under  forfei- 
tures, by  Stat.  32  H.  S.  c.  13.  New  erected  cottages, 
though  they  have  four  acres  of  ground  laid  to  them, 
ought  not  to  have  common  in  the  wafte.  2  l.Jl.  740  In 
law  proceedings,  where  there  are  two  diflinct  commons, 
the  two  titles  mull  be  (hewn  :  cattle  are  to  be  allcdgcd 
eommonable  ;  and  common  ought  to  be  in  lands  commonable  : 
and  the  place  is  to  be  fet  forth  where  the  melTuagc  and 
lands  lie,  £sV.  to  which  the  timmtm  belongs,  j  Nelf. 
462,463. 

Common  appendant,  becaufe  it  is  of  common  right,  fhall 
be  apportioned  by  the  commoner'*  purchafe  of  part  of  the 
land  in  which  he  hath  fuch  common ;  but  common  appur- 
tenant fliall  be  extinct  by  the  commoner's  purchafe  of  part 
of  the  land,  in  which,  idc.  Beth  commcn  appendant  and 
appurtenant  fhall  be  apportioned  by  alienation  of  part  of 
the  land  to  which  the  common  is  appendant  or  appur- 
tenant. Co.  Lit.  122  :  Ho5.  235  :  8  Co.  78  :  Qvie-t  122  : 
4  Co.  37  e  Go.  Eliz.  594. 

A  releafe  of  common  in  one  acre,  is  an  extinguifhmcnt 
of  the  whole  common.  Sec  4  Co.  37. 

If  A.  hath  common  in  the  lands  of  B.  as  appurtenant  to 
a  mefl'uage,  and  after  Ji.  enfeoffs  A.  of  me  faid  lands, 
whereby  the  -emmm  is  extinguithed  ;  and  then  A.  kales 
to  /?.  the  faid  m?fluage  and  lands,  with  all  commons,  &e. 
ufcd  or  occupied  with  the  faid  mefluage  ;  thi>  is  a  good 
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grant  of  a  new  emmon  for  the  time.  do.  Eliz.  570.  If 
feveral  perfons  are  feifed  of  fcvcral  parts  of  a  amnion, 
and  a  commoner  purchafes  the  inheritance  of  one  part,  his 
entire  common  is  extinct.  I  And.  159.  When  a  man  hath 
common  appendant  for  a  certain  number  of  cattle,  and  to 
a  certain  parcel  of  land,  if  he  fell  part  of  it,  the  common 
is  not  ex'Jngutfhcd  ;  for  the  purchafer  fliall  have  common 
pro  rata  1  but  it  is  otherwise  in  common  appurtenant.  8  Rep. 
78:  I  Ne/f.  460:  Sec  Fitz.  Abr.  tit.  Comm.  per  tot. 

By  Stat.  13  Ceo.  3.  c.  81,  In  every  parifh  where  there 
are  common  field  lands,  all  the  arable  lands  lying  in  fuch 
fields,  fhall  be  cultivated  by  the  occupirrs  under  fuch 
tules  as  3"4ths  r,f  them  in  number  and  value,  (with  the 
confent  of  the  land  and  tithe  owners,  [the  latter  not 
to  receive  any  fines,  only  rents,  $2;,])  fhall  appoint 
by  waiting  under  their  hands:  the  expence  to  be  bor'n 
proportion 3 blv,  §  J,  2,  4,  7. — Under  the  management 
of  a  field-map er,  or  field 'reeve,  to  Le  appointed  annu- 
ally in  May,  §  3,  5,  6. 

Perfons  having  right  of  common,  but  not  having  land 
in  fu.h  ficids,  and  pcif.:is  having  fheep- walks,  may  com- 
pound for  fuch  right,  by  written  agreement,  or  may,  with, 
their  confent,  have  parts  allotted  them  locomnion  upon, 
§  8,  9,  10.  And  the  balks,  fladcs  and  meres  may  be 
ploughed  up,  *}  it  — 14.. 

Lords  of  manors  with  the  confent  of  3-4-hs  of  the 
commoners,  on  the  walks  and  commons  within  their  ma- 
nors, may  demife  (for  not  more  than  four  years)  any 
part  of  fuch  waiter,  'Jc.  not  exceeding  1  - 1 2th  p3rt;  and 
the  clear  rents  refcrved  for  the  fame,  fhall  be  applied  in 
improving  the  refidue  of  fuch  wallcs,  §  14. 

In  every  mancr  where  there  arc  /tinted  commons,  In  lieu 
of  demiiing  part  thereof,  afTcflments  on  the  lords  of  fu:h 
manors,  and  the  owners  and  occupiers  of  fuch  commons 
may  be  made,  and  the  money  employed  in  the  improve- 
ment of  the  commons,  under  the  direction  of  the  majo- 
rity ;  which  (or  in  fome  inllanccs  2-3d»)  may  regulate 
the  depasturing,  opening,  fhutting-up,  breaking  and  un- 
flocking  the  commons,  and  the  kind  of  cattle  to  be  al- 
lowed the  commoners,  §  16—21. 

All  rights  relative  to  commons,  previous  to  this  act, 
are  faved  :  except  as  againlt  perfons  who  become  fubject 
to  regulations  made  under  the  Statute,  §  27. 

As  to  Common  in  general,  See  further  Com.  D.g.  title 
Cimrnon. 

Common  of  Estovers,  or  ejlouvicrs,  that  is  ne:ejfaricsy 
from  eftoffer  to  furniflt.]  A  liberty  of  taking  neccfTary 
wood  for  the  ufe  or  furniture  of  a  houfe,  or  farm,  from 
off  another's  eilate.  2  Comm.  35.  Or  in  the  language  of 
the  law,  tor  bouj e -bote,  plough  boti ,  and  hay  hte.  See  title 
Bote.  What  botes  are  necefl'ary,  tenants  may  take,  not- 
wichflanding  no  mention  be  made  there >f in  their  Icafcs; 
but  if  a  ten  int  take  more  houfe-bote  than  is  needful,  he 
may  be  punifhed  for  walle.  Terms  de  Ley.  Tenant  for 
life  muy  take  upon  the  land  demifed  rcafonaule  eilover.% 
unlefs  reflrained  by  Jpecial  covenant:  and  every  tenant 
for  years  hath  three  kinds  of  eftovers  incident  to  his  eftate. 
1  Infi.  41.  When  a  houfe,  having  ellovcrs  appendant 
or  appurtenant,  is  blown  down  by  wind,  if  the  owner 
rcbui.'-is  it  in  the  fitne  place  and  manner  as  before,  his 
ettov.-rs  lhall  continue:  lb  if  he  alter*  the  rooms  and 
.hambers,  without  making  new  chiranies ;  but  if  he 
erect  uny  new  chimnies,  m  will  no:  be  allowed  10  fpend 
any  ellovcrs  in  fuch  new  chimaics.  4  Rep.  87 :  4  Leon* 
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jtjj;  If  one  have  a  dwelling- houfe  whcrennto  fmtmm  ef 
ejiovrrt  doth  belong,  an 4  the  houfe  by  fire  U  burnt  down, 
and  a  new  one  built  tiror  to  the  plate,  or  in  The  place  in 
another  fat mt  the  eitovcrs  arc  gone  :  but  if  the  old  houfc 
lie  only  fbttie  ct  it  dmvn,  it  isothcrwifc  *  and  in  ail  cafi-s 
where  the  alteration*  to  a  Imule  do  no  prejudice  to  the 
tcr  tenant  or  owner  of  the  Jarid  or  wood,  the  citovera  will 
remain.  F.  M  3.  180.  Where  a  nun  hath  5 (lovers  for 
life,  if  the  owner  iut  down  a"l  the  wood*  that  there  is 
none  left  for  him,  lie  may  tonYfi  an  ^t£y?  ef  efl*vtri\  and 
if  the  tenant  have  but  a:i  eftats  for  years,  or  at  will >  he 
may  have  an  action  on  the  cafe.  jUiwr  CV  6.5..:  9  /?<■,£-.  1 1 2. 
It'  the  tenant  who  hatb  ce/nntte  cf  tfavcrt ,  fhall  ufe  them 
to  any  other  purpofc  than  he  ought,  he  that  owns  the 
wood  may  bring  trefpafs  ?  gat  nit  him  :  as  where  one 
grants  twenty  load*  of  wood  to  be  taken  yearly  in  fuch 
a  wood,  ten  loads  to  burn,  and  ten  to  repair  pales  j 
here  he  may  cue  and  take  the  wood  fcr  the  pairs,  though 
they  nrtd  no  amending,  but  then  he  mull  k:cp  it  tor 
that  ufc.  9  AV>.  1 13    f-  &      58,  *  J9- 

L  **ion  op  PtiCAiT,  Is  a  liberty  of  tithing  in  another 
man's  water.  Ct&att&i  «f  f  if.aty  to  exclude  the  owner  of 
the  foil,  is  century  to  raw::  though  «  prrlon  byprefcrip- 
tion  may  have  a  feparate  right  of  Jilbtng  in  futh  water, 
and  the  owner  of  the  foil  be  exduded  ;  for  a  man  may 
grant  the  water,  without  patting  the  foil :  and  if  one 
grant  ftjiarei.'iff/;  fi/tttriam,  neither  tha  foil  nor  the  water 
pais,  but  only  a  right  cf  timing.  1  t»Jfi%  1*2,  164: 
5  Rt£.  34,  See  Ffi  and  Fifth?* 

Common  ci  Turkapv,  Is  a  licence  to  dig  turf  upon 
(he  ground  of  anorhcr,  or  in  the  lord's  wajte;  *l*hif  com- 
mon U  appendant  or  appurtenant  to  an  houie,  and  no*  to 
lands ;  for  turfs  are  to  be  burnt  in  the  houfe  :  and  it  may 
be/*£j-e//;  biit  it  does  not  give  any  right  to  the  land, 
frees,  or  mine?.  It  can  no:  exclude  the  owner  of  the  Ibil. 
1  tit/t.  4,  IZ2  :  4  Rrp.  37. 

There  is  alio  a  Common  of  digging  for  coals t  mint  rah, 
/  >:■  and  the  like.  AU  theft  bear  a  refemblanee  to 
common  of  pa  (lure  in  many  refpefb ;  though  in  one 
point  they  go  much  farther ;  common  of  patfurc  being 
Only  a  right  of  feeding  on  the  herbage  or  veilure  of  the 
foil  which  renews  annually  ;  but  common  of  turbary  and 
xhafejuft  mentioned,  area  right  of  carrying  away  the 
very  foil  irfelf. — Thcfe  fiver  a  I  fpecics  of  common  do 
however  all  originally  rcfult  from  the  fjme  neceflity  as 
common  of  pariurc  :  fix.  for  the  maintenance  and  car- 
rying on  of  husbandry  :  common  of  pifcary  being  given 
fur  the  furtenance  of  the  tenants  family  \  common  of 
turbary  and  ure-bote  for  his  fuel :  and  houfc-bnte,  plough- 
botc,  cart -bote  and  hedge-bate  For  repairing  his  houfe, 
hi*  inflrusnenu  of  tillage,  arid  the  neceffiiry  fence*  of  his 
grounds,  2  Cmjik.  ^4»  5. 

COMMON  BENCH,  Bmevt  etmmunfx,  from  the  Sax. 
ZWjbaok,  ami  thence  metaphorically  g  Jrw:&t  high  feat  or 
tribunal,}  The  court  of  Cmmta  Pl;a\  was  anciently  called 
Commit*  ftrttht  becaiife  the  pleas  of  con  trove  rftes  between 
(cjmntH  ttrfa&s  were  there  tried  and  determined.  CXtti'i, 
Br'nca.  it$.  In  law  books  and  references  the  court  of 
Cartmm  Pica  is  written  C\  IL  from  csmmwit  Banco,  (or 
C  P.)  Atut  the  j  unices  of  that  courtage  lliled  Jvjtkiatti 
ift  Btj?,(o.  Sr»e  title  Cmtttcn  Pfau. 

COMMON  DAY  OF  PJLEA  IN  LAND,  Signifies 
an  ordinary  day  in  court,  as  Qtta&h  Hilarii, 
Peftb*t  t$c.    It  is  men cioned  in  the  Si«i.  51  //.  3. 


Stttf,  2,  and  S.viy.  5.  Cor.L  crning  general  ttsyt  1V7  fa)Ut  feo 
title  Pnyt  itj  L'ftr.i, 

COMMON  FIELD  LAND,  See  title  Ci*W'm 
COMMON  FINE,  >/j  iMumt.]  A  fmall  fum  of 
money,  which  the  reiiants  within  theliber;y  of  fome  Ieet» 
p.iy  to  the  lords,  called  in  divers  pbces  LaJ J$f<tM?  or 
bt'ttd  firnci,  in  othen  cert  *tM*y\  and  was  finl  granted  to 
the  lord,  toward*  the  charge  of  hU  purchafc  of  the  csun- 
f'ffi  whereby  the  reliant*  have  the  eafe  to  do  their  fuit 
within  iheir  own  manors,  and  arc  not  compellable  to  go 
to  the  j&mSPt  turn :  in  the  manor  of  J/w,^W  in  the 
county  of  Lricsjlrr,  every  refiant  pays  \J.  prr  poll  to  the 
lord  at  the  court  held  after  Hftcbarfmxsi  whkh  is  there 
called  emmstt  fin?.  For  this  rtmrntst  fine  the  lord  may  dif- 
train  :  but  he  cannot  do  it  without  a  prefcripticn.  1  \ 

44.  There  is  a!  To  tmoarit  fine  *f  the  county*  See  . 
Ffrta,  lik  7.  e.  48.  and  Sf/tr.  3  Ett.  1.  r,  i«. 

COMMONS  HOUSE  of  PARLIAMENT,  Is  the 
tower  I  .-.  Lift-  of  Parliament,  fo catted,  becaufe  the  CwxniMt 
of  the  realm,  that  is  the  knights,  citizens,  and  burgefte* 
n  turned  to  pari  i  a  in  en  r,  repreieniing  the  whole  body  of 
1  he  Commons  do  fit  there.  Crtrty*  'jfHrifJ,  Sec  title  ftr* 

C  3  MM  ON  INTENDMENT.  Is  common  meaning 

or  undemanding,  according  to  the  fubjeel  matter,  not 
irrained  to  any  extraordinary  or  foreign  Jenfc:  /wr  to  co>a~ 
mm  mtntimtnt  is  an  ordinary  or  general  bar,  which  is 
t  ommonfy  an  anuver  to  the  p]atnu/Ps  declaration.  There 
are  feveral  cafes  in  the  law  where  cession- trrtcwf/ik/rf,  and 
intendment  tiAe  place:  and  of  ittteudmrat  a  will 

fhall  not  be  fuppofed  to  be  made  by  collufion.  Co.  Z;>. 
7  8  ;  See  Co.  Lit.  303,  a, 

COMMON  LAW,  Zrrjr  Cwmttms.]  Is  talten  for  the 
Jaw  of  this  kingdom  fimply,  without  any  other  laws  ;  as  it 
was  generally  holden  before  any  ilatute  was  enaCted  in 
parliament  to  alter  the  fame  :  and  the  King's  courts  of 
jHihce  are  called  the  CwrtMvii  T.irtv  Cuarts .  The  Common 
Law  u  grounded  upon  tht general  at/t^u  of  the  wim  \ 
and  includes  in  it  the  l#w  #  totittrt,  iheiaw  pfGod^  and 
the  pim::plci  and  maxims  of  the  Arcs:  it  is  founded  upon 
}f<7/:.-r  ;  an  J  is  iiiii  to  be  the  ptrftvlicjn  of  rcajht,  acquired 
by  long  ftudy,  obfervation  and  experience,  and  rerincd 
by  learned  men  in  all  ag«.  And  it  is  the  common  birth- 
right, that  the  fubjtrft  hath  for  the  fire-guard  and  de- 
fence, not  only  of  his  goo. is,  (,.nd?n  and  revenues;  but 
of  his  wife  and  children,  body,  fame,  and  life  alio.  &». 
Lit.  97,  1 42  :  ifratifi  o/Livssl  p,  z 

According  to  H<-Jtt  c  *:  Catenae*  of  E^Ituati,  is  the 
common  rule  for admniilh- !•.'•;  e,  wiiimi  ih;-  ki.it*- 

d  >m,  and  sfl'crts  the  King's  loyal  prerogatives,  and  lii:e- 
wile  the  rights  and  liberties  of  the  lubjcct :  it  is  generally 
that  law,  by  which  the  determinations  in  the  King's 
ordinary  ctmyfj  are  guided  ;  and  this  dirocls  the  courfe  of* 
defcems  of  lands;  the  nature,  extent  and  qualification 
of  ettates ;  and  therein  the  manner  and  ceremonies  of 
conveying  them  from  one  to  another ;  with  the  forms, 
folemntiies  and  obligation  of  con  t  re  els;  the  rules  and 
directions  for  tne  ejrpoStioo  of  deeds,  and  act*  of  parlia- 
ment: the  procefi,  proceedings,  judgments  and  execu- 
tions of  our  courts  of  juitice  ;  alio  the  limits  and  bounds 
of  courri,  and  jurfrrficljoni  ;  the  feveri]  kinds  oi  temporal 
ofl'ences  and  punilhincnts,  and  their  application,  ts'f. 
Huh  *t  lltjl.  '■:  the  Ummm  I«v..-,  pvg.  z\,  44,  45. 
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As  to  the  rife  of  the  Common  At:y,  this  account  is  given 
by  Come  ancient  writers:  After  the  decay  of  the  Roman 
empire,  three  forts  of  the  German  people  invaded  the 
BrJur.s,  v/jb,  the  Saxons,  the  Angles,  and  the  Jutes  ; 
from  the  la  it  fprung  the  Kentijb  men,  and  the  inhabitant 
OJf  the  Ip.icfiyi  'bi  \  from  the  Saxons  came  :he  people 
called  Eif,  So.<ta,  and  Ifcfi  Saxons ;  and  from  the  Angles, 
the  En?  Angles,  Mreia>n  and  NortJnmhrims.  Thefe  peo- 
ple h  «•  ing  different  culloms,  they  inclined  to  the  different 
laws  by  which  t  heir  anceltots  were  governed;  bur  the 
cu.loiiis  o!'  the  JHPefl  Saxons  and  Merdwu,  who  dwelt  in 
the  midland  counties,  being  preferred  before  the  red, 
were  for  tftju  je'ifon  called  jus  Atglorum\  and  by  thefe 
laws  ihofe  people  were  governed  for  many  ages :  but  the 
£  «j  naming  afterwards  been  fubducd  by  the  Danes, 

their  vuft  >ms  weW  introduced,  and  a  third  law  was  fub- 
ftituted,  which  was  called  Dane  Vagi ;  as  the  othrr  was  then 
ftiled  i'\Jl  SaxcnJage,  At  leng*h  the  Danrs  being 

overcome  by  the  fhrsaant,  William  called  the  Conqueror, 
upon  confiueration  or  ill  thofe  laws  and  cuftoms,  abro- 
gated lome,  and  eflaoiilhed  others;  to  which  he  added 
iomc  of  his  own  country  laws,  which  he  judged  mod  to 
condu  c  toth.-  prefervntion  of  the  peace;  and  this  is  what 
we  now  call  the  Common  law. 

But  though  we  ufually  date  our  Cmmm*  law  from 
hence,  this  was  not  the  original  of  the  Common  ldxa\  for 
Etbelbert,  the  Firft  Chrifti.m  King  of  this  nation,  made 
the  lirft  Saxon  laws,  which  were  publifhcd  by  the  advice 
of  fome  wife  men  of  his  council ;  and  King  Alfred  who 
lived  ;co  years  afterwards,  collected  all  the  Saxon  taws 
into  one  book,  and  commanded  them  to  be  obferved 
through  the  whole  kingdom,  which  before  onlv  affrclrd 
certain  pans  thereof  ;  and  it  was  therefore  properly  called 
the  Common  finpa  becaulc  it  was  common  to  the  whole 
nation  :  and  foon  atter  it  was  called,  the  foL-r:ght ,  i.  e. 
the  peoples  right. 

Alfred  was  itiled  Anglicarum  legum  cona'itor :  and  when 
the  Dams,  on  the  conqucll  of  the  kingdom,  had  intro- 
duced their  laws,  they  were  afterward;,  dcftrcycd  ;  and 
Edward  tie  Cofejor  out  of  the  former  laws  compofcd  a 
body  of  the  Common  law  ;  wherefore  he  is  called  by  our 
hiltoiians  Avglicarum  legum  rejlitutoi.  Blount.  In  the  reign 
of  Edits  I.  tiritiu:  wrote  his  learned  book  of  the  Cowmen 
la:o  of  this  realm;  which  was  done  by  the  K'ng's  com- 
mand, and  runs  in  his  name,  anfwerable  to  the  Inftitutiins 
of  the  Civil  /<7W,  which  Jttflituan  afiumcs  to  himl'rlf, 
though  compofed  by  others.  Staun.f.  Prerog.  6,  21.  But 
Jnftinian  ought  to  be  entitled  to  the  honour,  2s  the 
Lfitutes  weie  compofed  by  his  dnection.  This  Bt it/on 
is  mentioned  by  G:j:/i  to  have  been  bifhop  of  Herfurd. 

Brudon,  a  great  lawyer,  in  the  ticr.s  of  Hett.  3.  wrote 
a  very  iearned  treat  ile  of  the.  Commm  la-.o  of  Eu^laiA,  held 
in  great  cilimation  ;  r.nd  he  was  fan]  to  be  Lord  Chief 
JuAiceof  the  kingdom.  Alfo  the  famous  and  learned 
Gtaavil,  Lord  Chief  Jutlicc  in  the  reign  of  Hen.  2.  wrote 
a  book  of  the  Common  laxv,  which  is  laid  to  be  the  moil 
ancient  conipofition  extant  on  that  fubjecl.  BcfiCcs  thefe, 
in  the  time  of  Ed.  4.  the  renowned  lawyer  Littleton  wrote 
his  excellent  book  of  Engljb  Tenure:.  In  the  reign  of 
King  fumes  the  Firft,  the  great  oracle  of  the  Uw  .  Sir  td* 
ttfordCsh,  publilhed  his  learned  and  laborious  InflUutes 
of  our  law,  and  commentary  on  Littleton.  About  the 
ftmc  time  liktwife  Dr.  Cowel,  a  civilian,  wrote  a  fhort 
ii:.i:iwte  of  our  Jaws.    In  the  reign  of  Kir.g  &W£«  the 


Firft,  Dr.  Vx>.  Wood,  a  civilian  and  common  lawyer, 
and  at  lafl  a  divine,  wrote  an  Inflltute  cf  the  laws  of 
England,  w  hich  is  fomething  af:cr  the  manner  of  the  In- 
llituics  of  the  Civil  law. 

To  conclude  the  whole  of  this  head,  the  late  learned 
Judge  B.arfone.  in  the  rei^n  of  George  the  Third,  pub- 
lilhed his  Commrntaries  cn  the  Laws  of  EngLinu,  the  beft 
analytic  and  moil  metholic  fyP.em  of  our  laws  which  ever 
wa^publifhed.  It  is  c<ju  tl.y  adapted  for  the  ufc  of  flu- 
dents,  and  of  thole  geiiurnieii  who  choofe  to  acquire  that 
knowledge  of  our  laws,  which  is,  in  facl,  eiTenti.illy 
neccfTary  for  every  one.  bee  particularly  thofe  Com- 
mentaries, vol.  1 .  />.  637.  and  vol.  4.  p.  41 1.  on  this 
fubjeer. 

COMMON  PLEAS,  tnmmtma  placita.]  I,  one  of  the 
King's  Courts  nowconflantly  held  in  ir<fm'::f<rH.iU;b\it 
in  ancient  time  was  moveable,  as  appears  by  A/tfj  n  1  C'  ir- 
ta,  cap.  1 1 .  Before  this  charter,  of  King  John  St  Hen  111, 
there  were  but  two  courts,  called  the  King's  courts,  via. 
the  Kind's  Bench  and  the  Exchequer,  which  were  then  ftiled 
Curia  Domini  Regis,  and  Aula  Regis,  becaufc  they  follow- 
ed the  court  of  the  King  ;  and  upon  the  grant  of  the  great 
charter,  the  court  of  'Ctmtmm  Pleat  was  ercclcd  and  fettled 
in  one  certain  place,  i.e.  Wefimittfier  hail;  and  after 
that,  all  the  writs  ran  Qiod ft  coram  jufticiarus  me'ts  apud 
H'< Jim.  whereas  before,  the  party  was  required  by  them 
to  appear  C&  am  me  vel  jujliciaeiis  meis,  wi.hu ut  any  ad- 
dition of  place,  He.  But  Sir  EdwatdCoie  is  of  opinion 
in  his  preface  to  the  eighth  report,  and  1  In;?.  71  b,  that 
the  court  of  Common  Pleas  exirtcd  as  a  diftlnct  com  t  befote 
the  Conqueft  ;  and  was  not  created  by  Magna  Cbaeta, 
at  which  time  there  were  Jiifii:iarii  de  Banco,  t"c. 
Though  before  this  act,  Common  Pleat  might  have  bc<.n 
hHd  in  Banco  Regis  ;  and  all  original  writs  were  return- 
able there. 

According  to  Ma/ex  the  oiigin  of  the  court  of  Cow- 
won  Pleas  is  of  a  much  later  date  than  that  alligned  by 
Lord  Coke.  He  fo  far  agrees  with  Lord  Coke  as  to  admit 
that  the  Magna  Charta  ot  H,n.  Ill,  rather  confirmed  than 
eredled  the  Bank  or  Common  Pleas ;  and  that  fuch  a  court 
was  in  being  feveral  years  before  the  Magna  Chaita  of 
j  7  of  King  'John,  though  it  was  then  firlt  made  ftationary  ; 
But  in  other  refpects  Lord  Cohe  and  Mr.  Madex  diCVr 
widely  ;  for  the  latter  thinks  that  fome  time  after  the 
Conqueft  there  was  one  great  and  fuprcme  judicature, 
called  the  Cliffy  Regis,  which  he  fuppefes  to  havebeca 
of  Norman,  and  not  Angle-Saxon  original,  and  to  h.:\c 
exercifed  jurildiction  over  common  as  well  as  other  \  U  01 : 
that  the  Common  Pitas  and  Exc h .  q iu r  were  gradually  fc- 
parated  from  the  Curia  Regis,  and  became  jurifdiclions 
wholly  dillir.cl  from  it  ;  and  that  the  fcparation  of  the 
Coismnx  Pleas  began  in  the  rtign  of  Richaul  I,  or  early 
irt  the  reign  of  King  Jth*t  and  was  compleatcd  by 
//<•/;.  II J.  See  MaJ.  lljl.  Exc.  63,  539.  fo.  ed.  :  5  Ccmm, 
37:4  hf.  99  :  1  Inf.  71  b  ;  and  the  note  there. 

Writs  returnable  in  this  court,  are  now  coram  WRictdrm 
nofirli  a/nd  H  e/im.  But  original  writs,  }etitrn..b!c 
in  B.R  ztc,  Co  am  nobis  uiuzttyue  fnaimus  in  Angiid. 
1  he  jurildiclion  of  the  court  of  C.  P.  is  general,  and  ex- 
tends itfelf  throughout  England  :  it  holds  j.lca  of  ail  qmj 
caufes  at  Common  law,  between  fubjccA;.m!  fuljcct,  in 
aclions  real,  perlonal  2nd  mived  ;  and  :t  feems  to  h;.ve 
been  the  only  court  for  real  caufes.  In  t  r  rfonal  and 
mixed  aclions  it  hatli  a  concurrent  j  unbutton  wiiit 
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ttic  Kh&ft  n,»,h'.  but  it  hath  no  cognifancc  of  pleas  of 
the  ci own  i  and  Cmmou  Pleat  arc  all  picas  that  are  not 
fmh. 

The  court  of  Cowmen  Ph.  <u  does  not  pofTefs  any  ar'tgiftal 
jurifdictinn  ;  nor  lias  it,  like  the  court  of  Kfog1*  /iV.-: 
nny  mode  of  proceeding  in  rroww  cafes  peculiar  to  itfelf. 
It's  authority  is  founded  on  original  writs  induing  out  of 
the  court  ofCiimvi)^  which  original  writs  are  the  King's 
mandates  for  the  court  to  proceed  in  the  determination 
of  l!k-  ca.ac-  n.-d  ihvrcin.    Tin'  le.iion  of  original 

writs ifiuing  outof  Chancer) Is,  bet  aufc  when  the  courts 
were  unite  J,  which  was  formerly  the  cafe,  the  Chancel- 
lor held  the  feal :  therefore,  when  they  were  divided, 
he  Hill  keeping  the  feat,  fealed all  original  writs.  Gilh. 
If.  C  P.  j  — In  all  per  lam  I  actions  th err fore  brc  tight  by 
and  againil  common  pcrfons,  the  only  Way  of  providing 
in  this  court  is  by  original. 

There  is  indeed  one  other  way  of  proceeding  in  tbji 
court,  in  cowmen  cafes,  which  is  fennel  tints  ufed;  and 
which  is  called  proceeding  by  vfoiml  fitm  eUffumfff^s, 
This  method  of  proceeding  is  grounded*  in  point  of  law, 
upon  the  fame  kind!  of  original  writ  ns  the  ufual  pro- 
ceeding by  capiat  is,  the  only  difference  between  them 
being  in  the  mtfiif.  proe/f  after  the  original  is  fucd  out ; 
or  at  le.dl  JkpftftA  io  to  be. — In  dead  cf  ihe  procefs  to 
compel  the  appearance  of  the  defendant  being  by  capias 
ngainll  his  perfon,  it  is  in  this  cafe  by  fummons  and  dif- 
ilreft  againft  his  goods.  In  a  word,  it  is  the  fame  as  the 
ancient  mode  of  proceeding  in  this  court  was  before  the 
general  introau&ion  of  the  capias.  (See  this  Di&<  title 
Capias) — The  advantage  and  ufe  of  this  mode  of  pro- 
ceeding by  vigutftf  q.r.f.  is  where  a  defendant  has  effects 
which  can  be  dirtraiucd,  but  he  hunfclf  cannot  be  met 
v>i-h  to  be  per/anally  ferved  t  the  protefs  by  capias  re- 
quiring perianal  icrvice,  whi^h  is  not  required  in  the 
procefs  by  fummons- 

Ali  actions  belonging  to  this  ceurt,  come  hither  either 
by  original,  as  arreUs  and  outlawries  ;  or  by  privi- 
lege or  attachment,  for  or  againft  privileged  pcrfons  ; 
or  out  of  inferior  coor[«1  not  of  record,  by  pone,  recer- 
dart y  acttiim  a  J  nnicim,  iviit  of  Jhtft  jfidgmetitt&e.  Ac- 
tions popular,  and  actions  penal,  of  debt,  ^c.  upon  any 
KatntCj  are  ro^ni fable  by  this  court:  and  bcfidcs  having 
jurifdiclion  for  pbailhment  of  its  officers  and  minifters, 
tlie  court  of  CwriMM  Pu'/tj  may  grant  prohibitions,  to  keep 
temporal  and  ecclcfiaitical  courts  within  due  bounds.  4 
in/L  99,  1  co,  1 1  3.  Jn  this.  Court  are  four  Judges,  created 
by  letters  patent ;  the  ftal  of  the  court  is  committed  to 
the  coftody  of  the  Chief  Jnfrice. 

The  other  ciSter*  of  the  Ccjwjwwt  Pleas  arc  the  Cujfos 
Btrviutu,  three  Prtih&itauintt  and  their  Scctm/uries,  the 
Clerk  of  the  Warrants,  Clerk  of  the  EJ/lhtj^  fourteen 
Filacers,  four  fix  Renters,  a  Clerk  cif  the  fursex,  the  Chi- 
wgraphtr,  CJerk  of  the  Ktng*s  Silver,  the  clerk  of  the 
'f)eaftryf  Uctk  of  the  Sea!,  oi  Osaiawrirs,  and  (he  Clerk 
of  the  Inr&Ument  if  Fittei  atsJ  RfLoretiti^  Clerk  cf  the  Er- 
rtrs,  &c.  The  Cajloj  Brcvium  is  the  chief  clerk  in  this 
court,  who  receives  and  keeps  all  writs  returnable  there- 
in j  and  a!t  records  of  Nifi /Ww*,  which  arc  delivered  to 
him  by  the  clerks  of  the  affile  of  every  circuit,  l$c.  and 
he  files  the  rolls  together,  and  carrier  them  into  the  trea- 
fury  of  record*;  he  alfo  makes  out  exemplification s,  and 
topics  of  all  writs  and  records,  £srV.  The  Prttb<Ht*ia>irt 
enter  and  enrol  all  declarations,  pleadings,  judgments. 


and  they  make  out  all  judicial  writs,  writs  of 
execution,  writs  of  privilege,  pro. -rJeuib*!,  He.  The 
SfconJaiiu  are  affillants  to  the  Pyot  hones  arte  i  in  the  eve- 
ns in  <>f  their  olhces  ;  and  they  take  minutes,  and  draw 
up  all  orders  and  rules  of  court.  The  Filazeit,  who 
have  the  fevtral  counties  of  £ #glaxd divided  among  them, 
in.ike  out  all  mcfne  procefs,  as  capiat,  etlintf  flvutrt  &c, 
between  the  original  writ  and  the  declaration  3  and  they 
jruk<:  all  writs  of  view,  '-jfe.  The  Exig&tun,  appointed 
for  fcveral  counties,  make  out  all  exigents  and  proclama- 
tions in  order  to  outlawry.  The  Oak  fftlv  Warrants, 
enters  all  warrants  of  attorney  ;  inrols  deeds  of  bargain 
and  fale,  and  ellrea*  all  ifTues.  The  CUrkif  tkEffihff, 
keeps  the  roll  of  the  cfl'oins,  wherein  he  enters  them, 
and  non  fuits,  fcfr.  The  Cltrk  if  tlx  Julia,  makes  out 
all  writ*  of  babtai  carpf.t  ftst/inr1,  for  juries  to  appear  i 
and  he  enters  the  continuances  till  the  verdict  given. 
The  ClerJuf  the  Trenfury  keeps  ihe  records  of  tlie  Lcurt, 
and  makes  exemplifications  of  records,  copies  of  iflues, 
judgments,  The  Clerk  «f  tht  Scnlt,  fcals  all  writs 
and  mcfne  procefs ;  atfo  writs  of  outlawry  and  furcrfcdeast 
and  all  parents.  The  Citrk  tf  the  Q*tfa&ruty  makes  out 
:he  writs  of  curie:  vt-A^uum.  Th-  C 0 k  tf  ,'>•■■  £■  rvry  ii 
f..  r  the  aUowance  of  writs  of  error,  Tlie  Oak  tfthc 
l;:idmo:ti  of  hues  and  recoveries,  returns  all  writs  of 
coven  ant ,  writs  of  entry  and  feifin,  and  enrols  and  ex- 
emplifies fines,  t&c.  The  Chrk  of  the  king' i  Silver  en- 
ters the  fubrtance  of  the  writ  of  covenant :  and  the  Cki* 
r^rap&sr  ingroflcth  all  fines,  and  delivers  the  indentures 
to  the  parties,  &c . 

To  thefe  officers  maybe  added,  a  Pyodamaw ;  a  Keeper 
of  the  court  j  Crjtr  \  and  Tipflajfs ;  b elides  the  Warden 
(>f  tht  Fiat.  There  arc  alfo  Anemia  of  this  court,  whofe 
number  is  unlimited  ;  and  none  may  plead  at  the  bar  of 
the  court,  in  Term-time,  or  Jjgn  any  fpecial  pleadings, 
but  SbrjeaiUt  ar  law- 

COM.VION  L'KAYER,  Prein  Puttie*.]  The  liturgy 
or  prayers  ufed  in  our  church*  It  is  the  particular  duty 
of  Clergymen  every  Saatiar,  &c.  to  ufe  the  public  form  of 
prayer,  prefcribed  by  the  Ztel  y  tmiwcv  prujter :  and 
if  any  incumbent  be  rc^dent  upen  his  living,  as  he  ought 
to  bev  and  keep  a  curate,  he  is  obliged  by  the  a£I  cf  uni- 
fwmuyj  once  every  month  at  lea  it,  to  read  the  cemmon 
prayers  of  the  church,  according  as  they  are  directed  by 
the  book  of  emmpM  pajer,  in  Jus  parilh  church,  in  his 
own  perfon ;  or  he  lhall  forfeit  5  /,  for  every  time  he  fails 
therein.  Step,  13  ^14  Car.  a.  cap,  4,  Alfo  by  that 0a? 
tute  the  book  or  {Qmiitvit  p finer  is  to  be  provided  in  every 
par iih,  under  the  penalty  of  3  A  a  month  :  and  the 
mm  fraj<r  muit  be  read  before  every  te&tort  \  che  whole 
appointed  for  ihe  day,  with  all  the  circu  mil  antes,  and 
ceremonies,  &i.  Minillers,  before  all  famcK't  are  to 
move  the  people  to  join  in  a  mort  prayer  for  the  cathoitck 
church;  and  the  whole  congregation  of  Clirillian  people, 
&fe.  for  the  King  and  Roval  Family ;  the  minillers  of 
God's  word,  nobility,  magUlrates,  and  whole  commons 
of  the  realm,  and  conclude  with  the  L-irat'i  Prayer t 
t  -  r.  5  j.  Ketufsng  to  ofe  liie  Cammon  Pttiif,\  orufing 
any  other  open  prayers,  Sic.  is  punilhable  by  Stat.  1  Elizr 
c*  2»  See  titles  Church)  Church •warden ',  Parfott%  Service^ 
and  S{2c)~''I?neJTt^ 

COMMON  WEAL,  Is  underllood  in  our  law  to  be 
bonuM  ptchliet'/rt,  and  is  a  thing  much  favoured;  and  there-* 
fore  the  law  doth  tolerate  many  things  to  be  done  for 

common 


C  O  M 


COM 


comman  t*ooiK  which  oihcrwife  mifth?  not  he  done  i  and 
hence  it  U,  that  w*Wj$fejr  areivii  to  law  j  and  that  ^m^/ 
gotl  cevexasfi  vi  rtjsroin ires  troth,  itUuft-,  or  the  like,  are 
adjudged  nC*.  &y>.  jq;  Pl*:vj.z$;    Hwp.  Eait. 

COMMORANCY,  t*immretiiiia>  from  rtrawj.]  Ar\ 
abi.iin^,  dwelling  or  continuing  in  any  place  ;  as  an  in- 
habitant 6*f  a  houte  in  a  vitl,  fisffi  And  c«?r:at-vx}/<ry  tor  a 
certain  time,  may  make  a  IcuU'irt-ut  :i«  j  i;  •  ■•..!!.  A 
Sec  ii:|e  fwr, — Commorancy  cuniills  Sn  ufualfy  lying  in 
a  ce  r  t 1  i  n  place .  4  Ctam?.  273. 

C  uMMOElTH,  or  COMORTU,  rrtMrifab]  From 
the  Brit.  gnMNttl,  i.  e.  futfMwn:  a  contribution  which 
Wfti  gathered  At  marriages,  and  when  young  priclis  faid 
Or  fung  ifu  firft  m.i  Tcs,  i^f.  Sec  5>f/,  ^  He/f*$,  f.  27.  But 
5"yar.  26//.  S.  e.  0,  prohibits  the  levying  any  fuuh  in  /^/^, 
Or  the  Mantes,  Sic.  Coxwi. 

COMMOTE,  In  is  half  a  eanrreJ  or  hundred, 

containing  fifty  village*.  WalHa  ra  £&  t«  #Vr/ 
was  anciently  divided  imo  three  provinces ;  and  each  of 
there  were  again  Subdivided  into  atntwts,  and  every  can- 
tr<d  into  commits*  Bfdtrigf*  Hijt.  Wtd.fol.  z. — -Cmr- 
jHtfralfo  figniiics  a  great  feigniory  or  lordlhip,  and  may 
include  one,  or  divers  manors.  Co*  Lit.  5. 

COMMUNANCE.  The  commoners,  or  tenants 
ana  inhabitants,  who  had  the  right  of  common,  or  com- 
monir.g  in  open  held,  cj'r.  were  tormerly  called  the  corn- 
munQutf.  Ca<tecl. 

Commune  Concilium  Recni  Avgmje-  The  com- 
mon council  of  the  King  and  people  afiem bled  in  par- 
liament; 

CoMMVHlA  PLACITA  NOV  TEN BHD A  IN  ScACCARJO, 

An  ancient  Writ  directed  to  the  Trcafurcr  and  Barons  of 
the  Exchequer,  forbidding  them  to  hold  pica  between 
com/m/i  p**fms  {L  e.  not  debtors,  to  the  King,  who  alone 
Originally  fucd  and  were  fued  there,)  in  dial  court, 
where  neither  of  the  parlies  belong  to  the  fa  roe.  R<%. 
Ortg.  1  $7.  But  1  title  obedience  would  perhaps  be 
now  paid  to  fu:h  a  wrir,  was  arty  officer  to  dare  to 
itfue  it :  for  the  court  of  Eacm-quir,  feems  by  prefmp- 
tion,  to  have  attained  a  concurrent  jurildiclion  in  civil 
fuiis,  w.th  the  other  courts  in  ffijlauvjicr-hdl.  See  tides 

COM  MUNI  CU3TODI.A,  A  writ  which  anciently 
lay  for  the  lord,  whofe  tenant  holding  bv  knight's  frr- 
vice  dittt,  ar.d  left  his  elded  fon  under  age,  again  a  a 
11  ranger  that  entered  the  land,  and  obtained  the  ward  of 
the  body.  F.N.B.  89  :  Reg*  0>ig.  161.  Since  the  lb- 
luxe  i  i  &fir.  a.  r.  24,  hath  taken  away  wui  JiVupf,  this 
svrril  u  become  of  no  ufe 

COMMUNITY  of  the  kingdom.  PUt  Connnunnli; 

COMPANAGE,  Fr.]  Alt  kind  of  food,  except 
bread  and  drink  :  and  J/fW^  interpret*  it  to  he  qtticquid 
ti$i  com  pane///W.J*r.  In  the  manor  of  FtfitrUn  in  the 
co miry  of  N<tfHngb*mtt  fome  tenants  when  they  perform- 
ed ihtir  boons  or  work-day  1  10  the  lords,  had  three 
boon  loaves  with  mtt^anngt  allowed  them.  fag.  it  Ihtr- 
i  in  .jtniy.  #<>ttia%bam, 

CO  di'ANION  OF  THE  GARTER.  Jsone  of  the 
knights  of  that  moll  noble  urder ;  at  the  head  0!  which  is 
the  King,  as  Sovereign.  See  Si 'at.  z±H*%+  J  3*  and  title 
Gjstthr. 

Vol.  t 


1  COMPASS.  An  inflromentuf-d  in  ntiig&it  hyfJtc 
direction  and  ailitbnce  whereof  veneli  .ire  tUrred  to  tn* 
molt  diiUor  parts  of  the  world,  ft  was  invented  fyon 
after  the  clofe  of  the  holy  war,  and  thereby  navigatton 
Was  rendered  more  fecure  anvel  1  as  more'fcdventroas,  tnt 
comrnunkation  between  rsmoie  nations  was  faci'Tt^r<-iJ, 
anii  they  were  brought  nearer  to  each  other.  Sec  Rute&fi 
Uljl.  &mfi.  C.  V.  1  t*.  %$.  See  title  Un^ttuat. 
COiMPELLATiVUM.  An  adverftry  o.  accui'er,  Lrg. 

C'OMPE&TORIUM,  A  judicial  inqueft  in  the  Civil 
law,  mace  by  delegates,  or  ccmmifticn*rri  to  find  one  and 
I  relate  the  truih  of  a  caufe.  P,iTa:b,  Anfiq,  575- 

COMPOSITION,  <0WjW/&x*,]  An  agreement  or  con- 
tract,betwccn  a  p^tlmi,  patron  and  Ordinary,  Of*,  for  mo- 
ney or  other  thing  in  lien  of  tithes.  Land  may  be  exempted 
from  the  payment  of  tithes,  where  tcm^jimnt  have  been 
made  :  and  real  campafchnj  for  tithes  arc  to  be  made  by 
the  concurrent  con  lent  of  the  parfon,  patron  and  OrdU 
nary.  Heal  rQmpi>jiti<m.t  are  ditUnguiihed  from  per  fon  a  I 
contracts ;  for  a  ectnptfiiivn  called  a  perfonal  contract  is 
only  an  agreement  between  the  parfon  and  the  parifhioncrs, 
to  pay  fo  much  inAead  of  tithes ;  and  though  fuch  agree- 
ment h  confirmed  by  the  Ordinary,  yet  (if  the  paj  ton  is 
not  a  party)  that  doth  not  make  it  a  real  rmpc/itim,  be- 
caufe  he  ought  to  be  a  party  to  the  deed  of  <*Bf#fttivn, 
Mm  th' j  Rip.  87.  The  csniftf/tthtft  for  tithes  made  by  the 
content  of  the  parfon,  patron  and  Ordinary,  by  virtue  of  St* 
13  Slim.  r.  lo,  Hi  all  not  bind  the  focceuor,  unlets  made  for 
twenty -one  years  or  three  lives,  as  in  caie  of  ieafes  of  co 
clefiatUcal  corporations,  firfe.  Ckmpoftiism  were  at  9  for 
a  valuable  confide  ration,  fo  that  though, 10  procefsof  time, 
upon  the  increafe  of  ihe  value  of  the  lauds  fuch  tytitfofi- 
thm  do  not  amount  to  the  i.ilue  of  the  tithes,  yet  cuilom 
prevails,  and  from  hence  arifes  what  we  call  a  imtsu;  iie- 
cimondi.  H'b*  29.  See  further  title "7*// bts. 

The  word  amf  e/iticti  hath  likewife  another  meaning, 
i.e.  iitcft*i\tit.  Ctmpcfitkns  were  in  ancient  tiinef.*l- 
lowed  lor  crimes  and  ofrencc;;,  eveti  jor  murder-— An  cx- 
pedtent  Employed  by  the  ci\il  mugi Urate,  in  order  to  J-jc 
ionie  bontrd*  to  the  violence  of  private  revenge.  This 
cutlnm  may  be  traced  hac'i  10  the  atiticnt  (xtntffms*  Ttreit* 
fir  Mtrih,  Gcr.  c.  ll  :  Lord  Kairrri  Htfl.  La-iv  ir.  I  p.  4.1, 
42,  il's'e. 

COMPOS1TIO  MENSUKAflUM.  I*  ihe  title  of  an 
antieot  ordinance  for  mcafures,  not  printed. 

COMPOSTUM,  Dung,  foil  or  compoil  laid  on  lands, 
R.'^hltr.  EaL  C&fttucr.  MS. 

C O  M PO U  ft  DIN  G  b  ELON  Y,  o r  /  y/ >^  hi  h  wh  ere 
the  p^rty  robbed  not  only  knows  the  felon,  but  alio  takes 


b«  eoods  a^ain,  or  other  amends  upon  agreement  not  to 
proiecote.  Jt  was  formerly  held  to  make  a  man  an  ac- 
ceflary  ;  but  is  now  puniliicd  only  with  fine  and  tmpti- 
fonment.  1  UnuL  P.  C,  c,  59.  ^  6 — To  take  any  reward 
for  hdping  a  pcr:cm  i#  iloien  goods,  U  made  felony  by 
Stot.  4  Geo.  1,  £■  11  — And  to  adverlife  a  reward  for  the 


return  of  things  (loltn,  incurs  a  /orfeituie  of  50  J.  by  Stat. 
2  5  twsfe  %.  r.  36.  oee  titles  Adviri jim€nt  \  and  alfo  Fck.y  ; 

COMPRINT,  A  furrepiiiiou?  printing  of  another 
book  feller's  copy^to  make  gain  thereby,  which  w.-s  con- 
trary to  Common  law,  and  is  now  retrained  by  Jtatute, 
See  title  Lilamy  1'ieptitj. 

M  m  COMPROMISE, 


COM 


CONDITION. 


COMPROMISE,  ctottpmmiffuM,']  A  mutual  promifc 
of  two  or  more  parties  at  diifcrence,  to  refer  the  eno- 
iug  of  their  controverfy  to  arbitrator i :  and  Iflji  fijs  it 
■s  the  faculty  or  power  of  pronouncing  fenrencc  between 
perfons  at  variance,  given  to  arbitrators  by  tha  parties.' 
private  content.  U'tfl.  Svnb.fr  8.  \.  Matters  ctMpriMft/iJ, 
;ire  alfn  matter*  of  law  referred,,  or  made  an  end  of.— 
See  title  Atif&rd* 

COMPURGATOR,  One  that  by  cath  juflifies  ano. 
ther's  innocence*  Cantpurgatoti  were  introduced  as  evi* 
dence  in  the  jurifprudenrc  of  the  middle  a^es. — Their 
number  varied  at  cording  10  the  importance  uf  tite  fall- 
j eft  in  difpute,  or  the  nature  of  the  crime  with  which  a 
perfon  was-  charged.  Z>w  Cong*  vsc*  Jurajrurttum,  i/ti.  3. 
p.  1599-  See  Otffi,  and  3  Cow*;,  341 ;  4  ComK.  561,,  407 ■ 
—Sec  alfo  title  Clergy. 

COMPUTATION,  eomputath.]  The  true  account 
and  con  Amelia n  of  time  ■>  and  to  the  end  neither  party  to 
an  agreement,  Bflp*  may  do  wrong  10  the  other,  nor  the  de- 
termination of  time  be  left  at  large,  it  is  to  be  taken  ac- 
cording to  the  juft  judgment  of  ihe  law.  A  deed  :!arcd  the 
aoih  day  of  Attf»Jly  to  hold  from  the  day  of  the  date,  (hall 
be  conftrued  10  begin  on  the  a  lit  day  of  Aa%afi\  hut  if  in 
ihe  babittsium  it  be  to  hold  from  the  making,  or  from 
thenceforth,  it  (hall  begin  on  the  day  delivered,  1  hji. 
46:  5  Rtp.  1.  if  an  indenture  of  leife,  dated  the  41.I1 
day  of  J»!yt  made  for  three  years  from  thenceforth,  be 
delivered  at  four  of  the  dock  in  the  afternoon  of  the  faid 
4th  day  ot  Juh*  the  leafe  fhall  end  the  3d  day  oijt/h  in 
the  third  year :  and  the  law  in  this  nnf.utatkn  rejeft*  all 
fractions  or  divifion*  of  the  day.  See  Day,  Mvntb,  Year, 
7nw,  Age%  &V*  CsV- 

Cunpittntwt  cf  tnthi  after  the  Exgtijh  manner,  is  al- 
lowing czSio  feet*  or  1760  yards  to  each  mile;  and  the 
fame  fhall  be  reckoned  not  by  Itrail  lines,  as  a  bird  or 
arrow  may  fly,  but  according  to  the  ucareEt  and  moll 
ufual  way,  Cro.  Etiz.xu.  See  MiU, 

COMPUTO,  Lar.~\  A  writ  to  compel  3  bailiff,  re- 
ceiver or  accountant,  to  yield  up  his  accounts  :  it  is 
founded  on  the  fiatute  of  Ifejixt.  a.  tap.  1 2.  And  alfo 
lies  againft  guardian*,  Csfe,  ftgi  Orig>  155. 

CONCEALERS,  tvtKcUteres,  fo  called  a  «WWf,  as 
nans  £  atevt&h*  by  an  aify&rtt/ts.}  Such  as  were  ufed  to 
tttsd  out  cemseahtl  lands,  *.  fuch  lamia  as  are  privily 
kept  from  rhe  King  by  common  perlrms,  having  nothing 
to  fnew  for  their  title  or  elUte  therein.  See  Stat,  39  £/t«. 
tap.  12.  There  arc  alfo  &Mt*Uri  tf  crimes  i  and  as  to 
contenting  trnfe/t,  E>e.  ice  title  Mtfprifion. 

CGiNCES^K  /  £*w  patted;  A  word  of  frequent 
ofe  in  conveyances,  creating  a  covenant  in  Jaw  j  as  #/<■<# 
(I  have  given,)  makes  a  warranty.  C*.  i^V.  5844  This 
word  is  of  a  general  extent,  ami  faid  to  amount  to  a 
grant,  feoffment,  leafe  and  releafe,  &c.  2  *Sa&W,  96. 

CONCIONATORES,  Common -council-men,  free- 
men* called  to  the  hall  or  aflembly,  as  tm/l  wordy. — 
i£tt?tinm  ffmptfc  am  ttxriicti'jftiit  concionatores  apua*  Lon- 
don,       Hi/iir,  B!i:7t.  idu.  Gafr,  c.  46. 

CONCLUSION,  rwhr&jfo-J  Js  when  a  man  by  hir> 
own  acl  upon  record  hath  charged  himfclf  with  a  duty  or 
other  fhing,  or  confeffbd  any  matter  whereby  he  Ihall  he 
eerictodedl :  as  if  a  fheriff  returns  that  he  hath  taken  the 
body  upon  capiat t  and  hath  not  the  body  in  court  at  the 
day  of  the  icturn  of  the  writ;  by  this  return,  the  fheriff 


is  mtfaktl  from  plea  of  efcape,  Terms  dt  Lty.  Jn 
another  fenfe,  ihis  word  tpftdujttm  fignines  the  end  of  any 
plea,  replication,  £*rV.  bad  a  pica  to  the  writ  is  to  con- 
clude to  the  writ ;  a  plea  in  bnr,  to  conclude  to  the 
tron,  W^,  See  title  Planting — And  as  to  the  conelufiori 
of  Dteds,  fee  title  Dreds, 

CONCORD*  ftjfffii,]  h  an  agreement  made  between 
two  or  more,  upon  a  trefpafs  committed  ;  and*  is  divid- 
ed into  QwqtJ  jxtcftwy  and  Coiuard  exeAtted.  PhsJ.  5 , 6, 
ff.  Theft  concords  and  agreements  are  by  way  of  fatif- 
f  aft  ion  for  the  trefpafs  &t.  Sec  titles  Asmd,  Sa/iV^V/w. 

Qwvtd  is  alfo  an  agreement  between  parties,  who  in» 
tend  rhe  levying  of  a  hnc  of  lands  One  to  the  other,  how 
and  in  what  manner  the  lands  mail  pafs  :  it  is  the  founda- 
tion and  fttbitance  of  the  fine,  taken  and  acknowledged 
by  the  party  before  one  ofrhejudp.es  of  C.  II*  or  by  com- 
mifuoners  in  the  country.  See  ritle  Fiat, 

CONCUB ARIA,  A  fold,  pen,  or  place  where  cattle 
lie.  CW. 

CONCUBEANT,  Lying  together.  Stat.  iH.y.rap.6, 
COiN'CUfilN  AGE,  Mnat&limtt'i,]  Ixi  common  accept- 
ation the  keeping  of  a  harlot  or  concubine :  but  in  a  legal 
fenfe,  it  is  ufed  as  an  exception  agiinfl  her  that  fuc<h  for 
dower,  alleging  thereby  that  Che  was  not  a  wife  lawfully 
married  to  the  party,  in  whefc  Lnd  Ihe  fee ks  to  be  en- 
dowed, bur  hi j  t-iGOihini.  Bi  ir.  c,  107  :  BraS.  lib.  4.  tm&* 
6,  cnp.  8,  There  was  a  ttoxubiitagt  allowed  in  Scripture 
to  the  Patriarchs,  fce**J*m         matrimmk  be.  BU>z*t. 

CONDKRS,  from  the  Ft.  (Wm&wVv,  to  conduft,]  Such 
as  Hand  upon  high  places  near  the  fca-coait,  at  tlu  :ime 
of  herring  liming,  to  make  ftgns  with  boughs,  to 
the  rimermen  at  lea,  which  way  the  fhoals  of  herrings 
pafs  ;  for  rbi*  may  be  bttter  di^ovtTed  by  fm:h  :;s  ft^nd 
upon  f^mehtgh  cliff  on  the  Jlurc,  by  rtafnno/a  kind  of 
blue  colour  which  the  herrings  caufe  in  the  water,  than 
by  thofe  that  are  in  the  Ihips  or  boats  for  filhing.  Thefe 
arc  oiherwife  called  bucrt  and  Sw!icrst  tiirtctQn  and  guidcru 
See  S/at.  1  Jac,  I  *  r»  J  3 . 

CONDITION, 
Cw^V/tf.]  A  reJtraint  annexed  to  a  thing,  fo  that  by 
the  non- perform  An  ce,  the  parry  to  it  mall  receive  pre- 
judice and  Eofs ;  and  by  the  performance,  commodity 
and  advantage.  Or  it  is  a  rejection  of  men's  acls,  qua- 
lifying or  iufpendir^  the  fame,  and  making  them  un- 
certain whether  thty  Qtall  take  effeft  or  not.  Alio  it  is 
defined  to  be  what  is  referred  to  an  uncertain  chance* 
winch  may  happen  or  not  happen.  //c/rV  Syrn£>.  parr,  1, 

A  Guidtritri  h  alfo  decned  to  be  a  kind  of  law  or 
bridle,  annexed  to  one's  act,  flaying  or  fufprnding  the 
fcrae,  and  making  it  uncertain  whether  11  (hall  take  effect. 


cdate,  ftff.  may  eirher  be  created,  defeated,  or  en Lsjijed, 
upon  an  uncertain  event*  This  differs  from  a  Umita- 
tinHj  wh'ah  is  die  bounds  or  ccmpaf*  of  an  cflate,  or  the 
time  hew  |on»  an  edate  iijalf  continue*  Sbtp.  Total'*.  1 17. 
See  title 

A  cts>di,.:;n  may  be  alfo  con  fi6 ered  as  one  of  the  terms 
upon  which  a  g.'jnt  may  be  made;  in  this  fenfe  a  condi- 
tion in  a  deed  is  a  d&ujt  tf&rai/tgrncy  on  the  happening  of 
which  the  cUacc  granted  may  be  dcfeatcl.  2  Cmm  i  W< 

Of 


CONDITION   I.  a. 


Of  CV-  f:';t*'n  there  iro  divers  Mnds,  ctnditi-.ns  in 
/'f.V,  or  '  r-»r/; ;  an  1  in  Ann,  or  lnpl'.td\  ewditimt  precedent, 
VoA  fnbf- anenl  \  cmditfont  in&rcMt,  and  collateral,  Sec. 

A  CmtPtk*  in  a  (but  or  cxpre/s,  is  that  whi:h  is  joined 
by  exists  words  to  a  feoffment,  Jeafe,  or  other  grant  ; 
Oi  if  4  man  nukes  a  lcafe  of  lands  to  another,  referving 
a  rent  to  be  paid  at  fuch  a  fcaft,  upon  condition  if  the 
teC'rc  fartl  in  payment,  at  the  d:ty,  then  it  (ball  be  lawful 


for  th<  leflbr  to  enter.  Condition  in  hzv  or  implied  is 
when  n  petfon  grants  another  an  office,  as  that  of  keeper 
ot  a  park*  Itcward,  bailiff,  csV.  for  term  of  life;  here, 
though  there  be  no  condition  exprefTcd  in  the  grant,  yet 
the  1  v  makes  one  ;  which  it,  if  the  grantee  do  not  jultly 
cxi  uteall  thing?  belonging  to  the  office,  it  (hall  be  law- 
f  i  I  forth*  grantor  to  cater  and  discharge  him  of  his  otiicc, 
Lit.  ItS.  3.  e.  5. 

Condition  Precedent  is  when  a  lcafc  or  cilate  is  granted 
to  one  for  life,  upon  ecidition  that  if  the  Ieflcc  pay  to 
the  IcfTor  a  certain  fum  at  fuch  a  day,  then  he  lhall 
have  fee  fimple;  in  this  cafe  the  coition  precedes  the 
eftatc  in  fee,  and  on  performance  thereof  gains  the  fec- 
fimple.  Ccr.Jtnonfuhjrqurnt  is  when  r.  man  grants  to  ano- 
ther his  manor  of  Pale*  &c.  in  fee,  upon  condition  that  the 
grantee  lhall  pay  to  him  at  fuch  a  day  fuch  a  certain  fum, 
or  that  his  eftatc  (hall  ccafe  :  here  the  condition  is  fubfe- 
quent,  and  following  the  citato,  and  upon  the  perform- 
ance thereof  continues  and  prefcrves  the  fame:  lo  thru  a 
CQ-ulitinn  precedent  doth  get  and  gain  the  thing  or  citate 
made  upon  condition  by  the  performance  of  i:  ;  as  a  con- 
dition fnbftqinitt  keeps  and  continues  the  cltatc  by  the  per- 
formance of  the  condition.  1  J  aft.  tot,  327  :  TerfiU  dr  Ley. 
Jf  one  agree  with  another  to  do  fuch  an  aft,  and  for  the 
doing  thereof  the  other  (hall  pay  lb  much  money  ;  here 
the  doing  the  act  is  a  condition  precedent  to  the  payment  of 
the  money,  and  the  party  fhall  not  be  compelled  to  pay 
till  the  aft  is  done  :  but  where  a  day  is  appointed  for 
the  payment  of  money,  which  clay  happens  before  the 
thing  contracted  for  can  be  performed,  there  the  money 
may  be  recovered  before  the  thing  is  done ;  for  here  it 
appears  that  the  party  did  nor  intend  to  make  the  per- 
formance of  the  thing  a  condition  precedent.  3  Salk.  95. 
See  poll,  1,  IV. 

Inherent  Conditions  arc  fuch  as  defcend  to  the  heir  with 
the  land  granted,  Ssfc. 

A  CpUjtrcral  Condition  is  that  which  is  annexed  to  any 
collateral  act. 

Omdttiom  are  likewife  affirmative*  which  confift  of  do- 
ing; ;./.  .;  /  r,  and  confill  of  not  doing  :  fome  are  further 
laid  to  be  ttfirWhnt  for  not  doing  a  thing:  and  fome 
comptdftry,  as  that  the  leflee  (hall  pay  the  rent,  life. 

Alio  fome  conditions  arc  Jingle,  to  do  one  thing  only  ; 
fome  emulative,  to  do  divers  things ;  and  others  ditj'nne- 
r/xr,  where  one  thing  of  feveral  if  required  to  be  done. 
Co.  Lu.  201. — See  further  Sbep.  Touch.  117,  &c. 

As  to  certain  cllates  on  condition  exprefled  or  implied, 
See  more  particularly  titles  Mortgage^  Statute-Menbant, 
Elegit. 

Among  thefc  feveral  kinds  of  conditions,  the  cafes 
which  moll  frequently  ou  ur  fall  under  the  distinctions  of 
conditions  p<-t<:dtni  and  fulfiquent.  We  (hall  therefore 
fpeak  of  them  more  at  large  under  the  following  di- 
vifioni ;  wherein  (hall  be  confidcred ;  in  the  (irlt  plate, 
generally, 


\i  ?t  Or  E'out  04,  <S*tokn  Mptl^i  mnJ  t.  f>* 

Co*diMf:expre,nd.-~Thtri  more  particularly. 
II.  To  what  Condumt  max  ie  annexed:  ttfctf  Cch. 
dittons  are  gad :  and  by  what  fFcrds  tffey  Key  b$ 
created. 

III.  What  jhal!  be  a  grid  Performance  of  a  Cmilthn  :  and 

in  what  Mttmer  tb-  Iiyea.h  tf  it  mujl  hi  taken, 
/Id vantage  ef. 

IV.  Of  Conditions  precedent  and  fubfetjuenr. 

I.  1.  Eitatcs  upon  condition  h>iph,d  m  freer,  are  •  Vrc 
a  grant  of  an  eftatc  has  a  condition  annexed  to  i:  in- 
fcparably,  from  it's  efTence  and  conltitution  ;  a:::iough 
no  condition  be  expreflcd  in  words.  As  if  a  ant  be 
made  to  a  man  of  an  office*  generally,  witho.:  adding 
other  words ;  the  law  tacitly  annexes  hereto  a  G  cret  con- 
dition, that  the  grantee  fhall  duly  execute  his  office  ; 
(Lit.  §  378  ;)  on  breach  of  which  conditior  it  is  Uwfnl 
for  the  grantor,  or  his  heirs,  to  oult  him,  and  grant  to 
I  another  per fon.  Lit.  i  ng.  For,  an  office,  either  p.ub- 
'  lie  or  private,  may  be  forfeited  by  mil  fir  or  non  u/h, 
,  both  of  which  arc  breathes  of  this*  implied  condition. — 
By  mis-ufe  or  abtfe:  as  if  a  judge  takes  a  bribe,  or  a 
park-keeper  kills  deer  without  authority.  By  r.on  ufr, 
or  neglect;  which  in  public  offices,  that  concern  the  ad - 
miniftration  of  jufticc,  or  the  Common-wealth,  is  of 
itlelf  a  direct  and  immediate  caufe  of  forfeiture  ;  bur 
non-uferof  a  private  office  is  no  caufe  of  forfeiture,  un- 
I  lefs  fomefpecial  damage  is  proved  to  be  occafioned  there- 
by. Co.  Lit.  233.  For  in  the  one  cafe  delay  mult  in- 
ceffhrily  be  occafioned  in  the  affairs  of  the  public,  v. 1 
require  a  conftant  attention  :  but,  private  offices  not  re- 
quiring fo  legular  and  unremitted  a  fcrvicr,  the  tem- 
porary neglect  of  thorn  is  nor  neccflarily  productive  of 
mifchief,  upon  which  account  fome  fpecial  lofs  mull  be 
proved,  in  order  to  vacate  thefc.  Franchifes  alfo,  being 
regal  privileges  in  the  hands  of  a  fubject,  are  held  to  be 
granted  on  the  fame  condition  of  making  a  proper  ufe  of 
them,  and  therefore  they  may  be  loft  and  forfeited,  like 
offices,  either  by  abufe  or  by  neglect.  9  Rep.  50. 

Upon  the  fame  principle  proceed  all  the  forfeitures 
which  are  given  by  law  of  life-cltates  and  others;  for 
any  acts  done  by  the  tenant  himlclf,  that  are  incompati- 
ble with  the  eftate  which  he  holds.  As  if  tenant  (or  life 
or  years  enfeoff  a  flranger  in  fce-fimple:  this,  is,  by  the 
<  Common  law,  a  forfeiture  of  their  feveral  cllates ;  being 
a  breach  of  the  condition  which  the  law  annexes  thereto, 
viz.  that  they  fliall  not  attempt  to  create  a  greater  eftatc 
than  they  themfelvcs  are  entitled  to.  Co.  Lit.  215.  So  if 
any  tenants  for  years,  for  life,  or  in  fee,  commit  a  fe- 
lony ;  the  King  or  other  lord  of  the  fee  is  entitled  ro 
have  their  tenements,  becaufe  their  cftate  is  determined 
by  the  breach  of  the  condition,  M  that  they  fhall  not 
commit  felony*'  which  the  law  tacitly  annexes  to  every 
feodal  donation. 

a.  An  eltate  on  condition  jqrj  rfffedin  the  grant  itfelf,  is^ 
where  an  c/late  is  granted  cither  in  fec-fuuplc  or  other- 
wife,  with  an  cxprefs  qualification  annexed,  whereby  the 
eftatc  granted  lhall  cither  commence,  be  enlarged  or 
be  defeated,  upon  performance  or  breach  of  fuch  qualifi- 
cation or  condition.  Co.  Lit.  201. 

Thefc  conditions  are  therefore  either  prectdtnt  or fub* 
fequent.    Precedent  arc  fuch  as  mutt  happen  01  He  per- 
formed before  the  eftatc  can  veil  or  be  enlarged  \  fubfe- 
M  m  2  queat 
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qnent  are  fuch,  by  the  failure  or  non-performance  of 
which  an  eitate  a'ready  vetted,  may  be  defeated. 
Thus,  if  an  eitate  for  life  be  limited  to  A.  upon  his 
marriage  with  B.  the  marriage  is  a  precedent  condition, 
and  till  thai  happens  no  eftate  is  vetted  in  A.  Sbwv+  P. 
C.  8  j.  Gfr. — Or  if  a  man  grant  to  his  lefTee  for  years,  that 
upon  payment  of  an  hundred  marks  within  the  term  he 
iha.ll  have  the  fee,  this  alfo  is  a  condition  precedent,  and 
the  fee  fimple  pafll-ih  not  till  the  hundred  marks  be  paid, 
Co.  Urt.zij — But  if  a  man  grant  auellatein  fec-fimplt, 
refcrving  to  lumfeJf  and  his  heirs  a  certain  rent,  aut!  that, 
if  fueh  rent  be  not  said  at  the  (imL'4  limited, 
lawful  for  him  or  his  hrirs  to  re  ewer,  and  a\oi 
cn*ic :  in  this  c  if.-  the  grantee  and  his  heirs  have  an 
upon  conditiot;  ittbfrqurnr,  w  h:  I*  it  dofcuflble,  if  the  Con- 
dition be  not  ftriftly  performed  Litt.$  3x5.  Sce/<#  IV. 

To  this  clafs  may  alto  be  referred  ..fl  bafv  fe«  and  fee 
firoplcs  conditional  ac  the  common  law.  Thu&  an  eflatc 
to  a  man  and  hit  hsir»,  Kn/ptti  vj  the  xttcavR  tf  DuU^  ji 
.  elHte  on  condition  thai  he  and  ht»  heirs  continue  tenants 
of  that  manor.  And  fo,  if  a  perfunal  annuity  be  granted 
at  this  day  to  a  man  and  the  heirs  of  his  body  ;  as  this 
is  no  tenement  within  the  ftatute  of  // W,  2.  it  remains  ns 
at  common  'aw,  a  fee  fimpie  0 
tee  has  heir:  of  hi*  body.  Up 
pend  all  determinable  cftaics  o 
itatf,  Bfe*  Theft  are  eflates  upon  condition  that  the  gran 
tee  d;j  not  marry  and  the  like.  And,  on  the  breach  of  an) 
of  thefe  fabftquent  conditions  by  the  failure  of  the  con 
lingendcs,  by  the  grantee  not  continuing  tenant  of  tin 
manor  of  D<*ht  by  not  having  heirs  tif  his  body  t  or  b; 
not  continuing  folc,  the  eftatcs  which  were  reJpe 
veiled  in  each  granicc  arc  wholly  determined  and  v 
A  diftinclton  is  however  made  between  a  tout, 
i/tt  J  and  a  I'smttaih^  which  Lkiktm  §  360,  t  Inj 
denominates  al To  a  on&acn  m  lm»*  For  when  ai 
is  foexprefdy  confined  and  limited  by  the  words 
creation r  that  it  cannot  endure  for  any  longer  tiff 
till  the  contingency  happens  upon  which  the  eftat 
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the  ertare  dercrnvines  ai  foon  as  the  contingency  hap- 
pens; (when  he  centes  to  he  ^arfoUj  marries  a  VQfr,  t:r  has 
received  the  500 !\)  nr;d  the  next  lubfeeucnt  etlate, 
which  depends  upon  fuch  detcrminationj  becomes  im- 
mediately vcAed,  without  any  aft  to  be  done  by  him 
v,  ho  is-  fext  in  carpeclancy.  See  10  41. — But  when  an 
ellare  iff,  Aritf  ly  fpeaking,  upon  (catthkn  in  deed  (as  if 
granted  cxpreWy  uj#n  ct/idit'tev  to  be  void  upon  the  pay- 
ment of  40 A  by  the  grantor,  or  j\  that  the  grantee  con- 
tinue^  unmarried,  or  prwhkA  he  goes  to  Y«tk%  fcTr.) 
the  law  remits  it  to  endure  bc>ond  the  time  when  fuch 
Cfjruin jjc ncy  happens,  unlefs  the  grantor,  or  hii  heirs  or 
afiigns  take  advantage  of  the  breach  of  the  condition, 
and  wake  either  an  entry  *  r  w  cJrjim,  in  order  to  avoid 
the  eliatc.  Lift.  §  347 :  Stat.  3  *****  VIII.  c.  3+'  See  to 
Rr?.4*.  Vet,  though  Uriel  words  pf  conditton  be  ufed 
in  the  creation  of  the  eftate,  if  on  breach  of  the  con- 
dition the  eitate  be  limited  over  to  a  third  perfon,  and 
doe*  not  immediately  revert  to  the  grantor  or  his  rcpic- 
JtJiiJitivis, ;  (as  if  an  cflatt  be  granted  by  A.  to  M+  on 
condition  th.jt  within  nvo  years  B.  intermarry  Willi  C. 


tuid  on  fjilurc  thereof,  then  to  D.  and  hishein;)  this 
the  law  con  it  rues  to  be  a  limitation  and  not  a  condition  ? 
1  Vtxt,  aoa  ;  becaufe  if  it  were  a  condition,  then,  upon 
the  breach  thereof,  only  A,  or  hia  representatives  could 
avoid  the  eftate  by  entry,  and  fo  Dyi  remainder  might 
be  defeated  by  their  neglecting  to  enter;  but,  when  it 
is  a  limitation,  the  e.iaic  of  B.  determines,  and  that  of 
jD.  commence*,,  and  he  may  enter  on  the  lands,  (he  in- 
ftant  that  the  failure  happens.  So  atfo,  if  a  man  by  hi* 
dc-iifes  land*  to  his  heir  at  law,  on  condition  that 
ha  pays  a  fuui  of  money,  and  for  non-payment,  devifes 
it  over,  this  mall  be  confidered  as  a  limitation  ;  other- 
wife  no  advantage  could  be  taken  of  the  non-payment, 
for  none  hut  the  heir  hiaifelf  could  have  entered  for  a 
breJch  of  condition.  Qm.  Li's,,  loy,  t  RoL  s.br.  411. 

Jn  all  ih^fc  inftanccs,  of  limitations  or  condition;'  fuh- 
JkrtUMti  V  i;  to  bf  obftrved,  thatfo  Jong  as  the  condition 
either  exprcft  or  impUed}  eithtr  In  deed  or  in  Jaw,  re~ 
rnaiu^  unhrokcnj  the  grantee  may  have  an  efiatjC  of  free- 
hold ;  proviucJ  tNe  fltaie  upon  which  futh  condition 
is  annexed  be  in  itletf  uf  a  freehold  nature  ;  ai  if  the 
original  grant  exjprefi  eilhw  ari  eltaie  of  inhciitjncc,  or 
for  (He,  or  noeltateat  ail,  which  U  conflr actively  an 
cliate  for  life.  For  the  breach  of  thefe  conditions  being 
contingent  and  uncertain,  this  uncertainty  preieryet  the 
freehold.  Co.  Lit  42  ;  becaufe  the  eitate  is  callable  to  iair 
for  tver1  or  ac  tean  for  the  lite  of  the  tenant,  fmppofing 
the  cun,:j:ii>n  to  remain  unbroken.  But  where  the 
ellaie  is  at  the  u:moJt,  a  chattel  interell,  v.hi.n  mutt 
determine  at  a  time  certain,  ard  may  deccjmine  fuoner 
(as  s  giant  for  ninety-nine  years,  provided  A*B.  and  C. 
or  the  fnmvor  of  them,  iliail  fo  long  live)  this  iiiJl  con- 
tinues a  mere  chattel  and  is  nor,  by  iuch  its  uncertainty, 
ranked  among  eiUtes  of  freeho!d. 

Thefe  expref)  conditions,  if  they  he  impcjftbh  at  the 
time  of  their  creation,  or  afterwards  become  impoftlbie 
by  the  aft  of  Gad  or  the  act  ci  the  feoffor  himfulf,  or 
iT  they  be  ccntrary  to  faw,  cr  rfiajxai':  to  the  nature  of 
the  eitate,  are  void,  *  Jn  any  of  which  cafes,  if  they  be 
conditions  /u6Jepintt  that  is,  to  b«;  performed  after  the 
ellate  is  veiled,  the  eitate  fhall  become  abfolute  in  the 
tenant.  As  if  a  feoffment  be  made  to  a  man  in  Ice- 
fimple,  on  condition,  that  un1eh  he  goes  to  &>#tf  in 
twenty  fo wr  hours  ;  or  onlef&  he  marries  with  A.  B.  by 
Iuch  a  day  ;  (within  which  time  the  woman  dies,  or  the 
feoffor  marries  her  hitnfeif)  or  unfefs  he  kills  another; 
or  in  cafe  he  aliens  in  fee  ;  that  then  and  jn  any  oi  fuch 
cats  the  eftate  fhall  be  vacated  end  determine:  here 
thf  ttwStip*  is  tniJt  and"  the  etlate  made  abfuluie  in  the 
feollVe.  I;or  he  hath  by  the  grant  the  eliatc  v^ltcd  irt 
hinri,  which  Tnall  not  be  dcre^tcci  aAerwards,  by  acundi- 
tian  either  impoflibk,  illegal,  or  repugnant.  Cc.  Lu.  206. 
But  if  the  cond; iu-u  be pn-aM at.  or  to  be  performed  bc- 
fore  the  eflftte  vj.lt* ,  as  a  grant  to  a  man  that,  if  he  hills 
another  or  goes  to  Reme  tn  a  day,  he  thai!  have  an  eftate 
in  fee;  bete,  the  voiJ  tmuBtiwi  being  precedent,  the 
Cjtvti-.  which  depunds  I  hereon  is  slfo  vW,  and  the  grantee 
fliall  tjkc  notliing  by  the  grant:  for  he  hath  no  ejiate 
until  the  condition  be  performed.  Ibid',  zCvmm.  15a — j. 

II.  Comi'ukns  may  bt  annexed  to  any  eftate,  whether 
in  fee  fimple,  fce-uul,  for  life  or  years  :  they  run  with* 
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but  on  the  part  of  the  leffor,  donor,  &t.  for  no  man  may 
annex  a  conditio  to  an  eftate,  but  he  that  doth  create  the 
eft  itc  itfclf.  Condition  arc  good  to  enlarge  or  limit  eftates: 
There  are  four  incidents,  which  conditions  ta  create  and 
increafe  an  eftate  ought  to  have.  i.  They  fliould  have  a 
particular  eftate,  as  a  foundation  whereupon  the  increafe 
of  the  greater  ciUte  (hall  be  built,  a.  Such  particular 
eftate  lhall  continue  in  the  IcHec  or  grantee,  until  the 
increafe  happens.  3.  It  mult  veft  at  the  time  the  con- 
tingency happens,  or  it  (hall  never  vert.  4  The  parti- 
cular eftate  and  increafe  mud  take  effed  by  the  fame 
deed,  or  by  fevcral  deeds  delivered  at  the  fame  time. 
8  R'h  75- 

Conditions  to  create  eftates  fhall  be  favourably  conftrued  : 
but  conditions  which  tend  to  deftroy,  or  reftrain  an  eftate, 
are  to  hz  taken  ilric~tly.  A  feoffment  upon  condition,  that 
the  feoffee  In  ill  not  alien,  is  void  :  but  a  condition  in  a 
feoffment  not  to  alien  for  a  particular  time,  or  to  a  par- 
ticular perfon,  may  be  good,  lib  13.  261.  Aod  if  a 
caufi/m  is.  that  tenant  in  tail  mail  not  alien  in  fee, 
or  tenant  .'or  life  or  years  noi  alien  during  the  term,  thefe 
coudi-.ioni  are  good  :  where  the  reverfion  of  an  eflatc  is  in 
the  donor,  he  mav  reftrain  an  alienation  by  condition.  10 
Rip  39:  I  t'lfi.  232.  If  one  make  a  gift  in  tail,  on 
ttnaitm  that  the  donee  or  his  heirs  (hall  not  aliene,  this 
is  good  to  fome  intents,  and  void  to  others :  for  if  he 
mike  a  tcoffn.rnt  in  fet,  or  any  other  eftate  by  which  the 
reverfion  is  uifcontinued  tortioufly,  the  douor  may  en- 
ter; but  it  u  otherwise  if  he  fuller  a  common  recovery. 
1  /«.  .  223. 

A  Jiturty  infeparable  from  an  eftate  cannot  be  re- 
fti.nincd;  and  therefore  a  cwditun  that  a  tenant  in  tail 
lhall  not  levy  a  fine,  within  the  Stat.  4  //.  7.  c.  24,  or 
fuffer  a  recovery  ;  or  not  make  a  leafe  within  the  S/af. 
32  II  n.  8.  c.  36,  i*  void  and  repugnant.  But  if  the 
condition  reftra.n  levying  a  fine  at  common  law,  it  may 
be  good.  2  D<:kv.  .tkr.  22.  A  gift  in  tail,  or  in  fee, 
upon  condition  that  a  feme  lhall  not  be  endowed ;  or 
b.tron  be  tenant  by  the  curtefy,  is  repugnant  and  void. 
So  is  a  condition  in  a  leafe,  G?r.  that  the  lcillc  fhall  not 
take  the  profits:  and  where  a  man  grants  a  rent-charge 
out  of  land,  provided  it  fhall  not  charge  the  lands.  Co. 
Lift.  146. 

Conditions  rep  :gnant  to  the  efface,  impoffible,  fJc  arc 
void  :  and  if  they  go  before  the  cfta.e,  the  eftate  and  con- 
dition arc  void  ;  if  to  fcMow  it,  the  c  Hate  is  abfo-'ute,  and 
the  condition  void.  I  hft.  2c6:  9  Rep.  12$.  But  if  at  the 
time  of  entring  into  .1  condition,  a  thing  be  poltible  to 
be  done  and  become  afterwards  impoffible  by  the  aft  of 
God,  the  eftate  of  a  feoffee  (created  by  livery)  Ih.dl  not 
be  avoided.  2  Mod.  204  :  See  ante  I.  2. 

Where  a  audition  is  of  two  parts,  one  pnffble,  and  the 
other  not  fo,  it  is  a  good  condition  for  performing  that  part 
which  is  polLbie.  Lro.  Eiiz.  78c.  1  hough  if  a  cumin  nr. 
is  of  two  parts  Jf jttr.elize,  and  one  part  becomes  impi>f- 
fible,  by  the  acl  of  God,  thopctfon  b.jund  is  n^t  obliged 
to  perform  the  other.  1  Rol.'Jtbr.  446.  /.  45  :  2  M>d.  20?, 
203.  If  a  condition  be  in  the  cotuLtiie,  and  is  not  pof- 
fiblc  to  be  performed,  it  is  f^id  it  nay  betaken  in  the  dis- 
junct e.  1  Dsmv.  AUr.  73. 

Where  an  cllatc  is  to  t?e  wholly  created  upon  a  condi- 
tion impoffible  to  be  performed,  there  the  eftate  lhall  never 
1  omt l  bt  ejfe.  I  Leon  c.  3.J.  A  woman  makes  a  froff- 
menc  10  a  man  that  is  married,  uj/on  condition  the;  he 


(hall  marry  her  ;  this  condition  ii  not  impolTiblr,  for  the 
man's  wife  may  die,  and  then  he  may  marry  her.  2  Danv. 
25.  A  reverfion  may  be  granted  in  tail  upon  condition, 
that  if  the  grantee  pays  to  much,  he  (hall  have  the  fee* 
8  Rep.  73.  But  if  a  man  grants  lands,  U?e.  for  years, 
upon  condition  that  if  the  lrflee  pay  20/.  within  one 
year,  that  he  (hall  have  it  for  life  :  and  that  if  he  after 
the  year  pay  20^.  he  fhall  have  the  ,'.r  ;  though  both  fums 
are  paid,  he  lhall  have  but  an  eftate  (or  life :  the  eftate  for 
life,  at  the  time  of  the  grant,  being  only  in  contingency, 
and  a pojjibi'.ity  cannot  increafe  upon  a  piffiljilty,  nor  can 
the  fa  increafe  apon  the  rfiatr  for y.an.  8  Rrp.  75. 

If  a  leafe  be  made  to  two,  uith  condition  to  raife  a 
fee,  and  one  di#s,  the  furvivor  may  perform  the  condition, 
and  have  the  fee:  but  if  they  make  partition,  the  condi- 
tion is  deftroyed.  8  Rep.  75,  76.  If  a  fcofree  rjrant  the 
reverlion  of  part  of  the  land,  on  a  leafe  f  r  >e«;is,  on 
which  a  rent  upm  condition  is  refcrved,  all  the  condi- 
tion is  confounded  and  gone  ;  though  if  the  Ujfee  alftgo. 
part,  the  condition  remain?,  for  ht  cannot  difrhargc  the 
eftate  of  the  condition.  2  D.vtv.  A'n:  119.  A  man  makes 
a  feoffment  upon' condition,  and  after  levies  a  fine  to  a 
tlranger,  the  condition  is  gone.  /bid.  i 20.  If  a  feoffee 
upon  condition  to  infeoff  another,  infeolT  a  ftrangcr ;  or 
if  it  be  to  re- infeoff  the  feoffor,  and  he  grant  the  land  to 
another  pcrlon,  upon  condition  to  perform  the  condition, 
the  condition  is  broken,  becaufc  the  feoffee  hath  difablcd 
himfelf  to  do  it :  fo  where  fuch  feoffee,  upon  condition 
to  re-infeoff,  *&c.  take*  a  wife,  that  the  land  is  fubjeit  to 
the  dower  of  the  wife;  and  fo  if  the  land  is  recovered, 
and  execution  fued  our  by  another,  the  condition  is 
broken.  Co.  Lit.  zzi :  1  Dauv.  79. 

If  one  diiTcife  the  feeffee,  or  any  other  who  hath  land 
by  juft  title,  and  thereof  io feoff  a  ftrangcr  on  condition, 
and  the  land  is  lawfully  recovered  from  him  that  hath  the 
title;  by  this  the  condition  is  deftroyed  :  and.  if  a  diffri- 
for  make  a  feoffment  in  fee  upon  condition,  and  after 
the  diffeilce  doth  enter  upon  the  feoffee,  this  duth  cxtin- 
guifh  the  condition.  Pok./ert.Szi.  If  the  fcoffrc  makes 
a  feoffment  of  all  or  part  of  the  land  to  the  feoffor,  be- 
fore the  condition  is  broken  ;  the  condition  is  gone  for 
ever:  and  if  he  make  a  leafe  for  life  or  years  only,  then 
the  condition  will  be  fufpended  for  that  time.  Co.  Lit. 
2  t  f».  But  it  is  othcrwife  where  the  feoffment  or  leafe  for 
life  or*^l'.n$.  ate  made  to  any  other  but  the  feoffor.  /I  'd. 
Where  the  condition  of  a  feoffment  is,  that  if  the  feoffor 
or  his  heir  pay  a  certain  fum  of  money  to  the  feoffee  (u:h 
a  day,  and  hefore  that  day  the  feoffor  dieth  without  heir: 
or  if  the  feoffment  be  ma!c  by  a  woman  on  condr.ion  to 
pay  her  10/.  or  that  the  feoffee  infeoff  her  by  a  certain 
day,  an  i  they  intermarry  before  the  day,  and  the  mar- 
riage doth  continue  t:ll  ;.ftcr  it;  in  thefe  cafei  the  condi- 
tion is  gone.  Perk.  feel.  -63,  764. 

A  condition  that  would  take  away  the  whole  effefl  of 
a  grant  is  void  ;  and  fo  it  is  if  it  be  contrary  to  the  ex- 
prefs  words  of  it.  Conditions  again  fl  law  are  void  ;  but 
what  may  be  prohibited  by  law,  may  be  t.rohibitcd  by 
deed.  1  Inft.  206,  220.  lie  that  taketh  an  eftate  in  re- 
mainder, is  bound  by  condition  in  a  deed,  though  he 
doth  not  feal  it. 

Condition:  in  retrain/  of  marriage  ha*  z  not  generally  been 
favoured,  as  contrary  to  found  polity  ;  but  where  a  legacy 
h^>  been  given  ever  to  another,  there  the  condition  has 
always  been  held  good;  and  it  feern*  that  fuch  condi- 
tions, 


CONDITION  HI. 


lion*  R*  only  n»afbN.ib!y  rellrsin  children  from  imprudent 
marries  Will  alwsiys  fupportcd.— Thru  is  to  fcr, 
where  they  opfrnte  only  as  particular,  not  as  univerfal 
reftriclions*  In  the  cafeof  Srtf/  v,  7}7/r,  a  £><*.  C.  £»  43 1, 
tVe.  it  was  determined  titer  very  long  arguments,  that  a 
condi:3on  annexed  to  it  legacy,  that  legatee  /hou'd 
not  mnrry  wider  tumif-wr,  without  confcnl  of  her  ma- 
ihcr,  (at  rather  th*t  the  b-gacy  fhonld  vett  previous  to 
twenty  one.  if  the  legatee  married  with  fiich  content.) 
was  a  valid  condition.*— And  upon  marriage  without 
fuch  content,  it  was  determined  to  go  to  the  mother 
under  a  gift  of  a  general  rcudue. — See  the  fir  ft  paragraph 
of  Dik  .  m,  or  ihi*  title.— And  the  cafes  of  Pey/m  v.  Bitty 
2  P.lVnii.  626.  and  the  following  cafes  cited  in  Mx.Ctx\ 
no  re  there,  BtUafii  v.  Ermine  t  1  &  £■  22  i  /Vy  vr 
Pcrtrr,  t  C.  C.  j-jS:  y<ri't>ij}\.  Duir,  1  Vera,  lp;  UtrntUn 
v*  Cnfl^  2  rrtrw.  557:  v.  y^?<&/,  4  frem.  4^2:  CVrfltfJ 
t.  Wtl^r,  2  ftm  57c  ^  Gdirtv.  Wrtiy*  t  P.  Wmt.  284: 
Pigpt  v,  Msrritf  S.  C.  C.  26:  Stmphiil  v.  Bayly  ^  Prr.  0>. 
502":  v.  ifcibtrt,  GiiLzbi  Harvey  v.  JJlatt,  TalL 

ai2:  Cflw.  J?i<yt.  720,  and  i  ^y*,  361 1  Ptdleii  v.  AV^A-, 
1  Itiif.  2! :  Ufutfnoxdv.  Mwrh,  z  jtfrJ,  1S4:  ZW  |  if,, 
Defiwttrie,  Z  Art.  165  :  Etttw  V,£//<w,  1  /jPT^  159:  Claunry 
v+  Greiyihn,  2  616  :   Rejnijk  v,  Marth,  3  At  A,  3JO: 

Jpftnfti  v.  Bhtftim)  3  Atk.  364  :  l  0?£  155:  £wg  v, 
4  fiarr  2052 :  Homings  v.  Mrjttctlej,  1  B™.  C.  R.  303.*- • 
*i  hot  where  a  legacy  is  given  on  conferral  ion  tint  the 
!  eiatee-  tliouid  n  01  mr.rry  without  confent,  and  t  lie  re  is 
no  devife  over,  the  condition  is  void,  See  4  Burr.  2355  ; 
Cva.  £rp>  739,  aod  the  cafes  there  cited, — The  cafe  of 
Seott  v,  lykr  above-mentioned,  ami  rffitaj  v.  H*>t  nfry  |  £<j. 
Ah,  112.^  9,  hnvt?  determined  that  .1  bt'queft  of  tht  rtji- 
durt  notwithftanding  fome  contradictory  authorities,  is 
equivalent  to  a  [imitation  over;  where  the  conditioa  is 
precedent  and  never  performed. — As  to  the  invalidity  of 
a  legacy  in  perfect  reftraint  of  marriage  fee  Knafp  \\ 
Nsju,  Atnl>I.66z  :  and  Ehsii  v.  Elm,  t  tnff,  icq.  And 
the  rule  of  the  ecciefiaftkal  Jaw  is,  that  where  a  portion 
u  given  in  confideraticn  that  a  daughter  mould  never 
marry,  the  condition  15  void.  SwinA. — See  alfo  fy?* 
notet  on  Cw.  Rip,  7»3T  and  the  cafes  there  cited  ;  and 
at  iargc  on  this  fubjedt,  FcfiSU'u/m' "i  Treats/*  of  Equity  i. 
«45,        aod  this  Dift.  title  Mcori<irt, 

Tile  word  "If"  will  no:  always  xnakea  conditio-i  ;  hilt 
fi>m'-*:imes  it  makes  ^  iimitntion,  as  ivhcrc  ;i  Jt  ir.;  h  made 
for  years,  if  A*  B+  lives  fo  long.  And  this  is  contrary 
to  a  condition  3  for  a  flranger  may  take  advantage  of  ao 
eftate  determined  thereby,  fSc.  Cs.  Lit.  236:  Djn  300, 
S'ib  cQKtistrtrn:  is  the  moil  proper  word  to  malte  a  condi- 
tion :  prfrvifQ  is  as  good  a  word,  when  not  depen d  int 
upon-annther  femence;  but  in  fome  cafes,  the  ivord pn- 
t -.fa  may  make  no  ffn/^/pT,  but  be  only  a  qualification 
or  explanation  of  a  covenant.  2  Danv.  1,  2.  And  nei- 
ther ih«  word  ftwifi,  nor  any  other,  makes  a  condition, 
Ui.-  6  it  is  itfiiiciivt.  Ploxhd.  34;  1  N;{f.  466. 

Regularly  the  word  "for"  does  not  import  a  condition, 
though  it  has  the  force  of  a  condition  <wtnn  tht  thing 
granted  is  ejce;utory>  tosii  the  wnfiihwtiw  *f  tht  grant  h  a 
ftrvice»  cr  f)mt  fuih  tbiit%t  far  which  there  it  m  rtntedy% 
but  th?  Jfotpiny  fkt  thing  granted ;  as  in  the  cafe  of  an  an- 
nuity granttd  pn  MrtjiltQ%  or  for  executing  the  office  of  a 
fk-ward  of  a  court,  or  the  fervice  of  a  capram  or  keeper 
of  a  (ortt  here  the  failure  of  giving  counfel,  or  perform- 
ing the  fervice,  is  a  kind  of  eviction  of  that  which  is  to 


be  ttono  for  the  annuity,  the  jjffinror  h.*vlnjg  f 
either  to  e>ract  th»  co«nfel»  or  recompebce  for  it,  but  hj 
lTOfrj>fni  the  r.nnui'y  i  ami  in  theft  cafes  thft  rikd?t*&  ij 
mt  pn\ (tfext,  and  thtrefore  the  ferffrrnam?  th^renF'  W 
mt  bt  avgtrrd  woen  the  annuity  ii  demanded^  Per  H^'t 
Ch.  J.  IhL  41.  M?ck.  10  Jae.  in  the  cafe  of  Cwptr  v. 
Attttmut. 

As  the  intent  of  the  iefk:or  chicJly  governs  in  wilb4 
fuch  couliroflion  i»  always  maJc  of  the  words,  as  ;| 
bell  fupport  his  huenr,  and  therefore  thefe  words  tu  .1- 
pfctidt/Dt,  f.:e! en  ht  x  iitlt&tii***?  mitf{&umy  &e,  in  II 
Cfeate  a  emfitim.  Cc.  Lit*  204  bee  titles  Dfvife,  rill, 
A  gr^nt  toone  to  the  intent  he  fliail  do  io  anc  ,  (jj 
no  ccKth'ti&i,  bjta/n/y?  and  e&tfid  .  r-tt.  S  1  a 
I  words  in  a  leafe  do  not  make  a  cwdlthn  but  a  raw«J*?, 
upon  which  the  Tc:Tor  may  brin^  his  acHon*  A  Icafo 
being  the  deed  of  Ic/lbr  and  leflee,  every  wOr d  Is  fpokeit 
by  both  ;  and  %<tn£tim  may  he  therein,  thou  it  fuumis 
in  ccvrnfint.  1  Nrff.  ^64.  A  ccrvtttfliti  '  t  ..irs:,  fell, 
GrV.  be  a  ctntihan  ;  and  ttrixapM  that,  paying  the 
rent,  (he  leff-e  fiial!  enjoy  the  land,  is  oam&  q  k  2  uimft 
2.  6»  Where  words  are  indefinite,  and  pn  per  to  defeat 
nn  eftate,  they  IhJl  be  taken  to  have  the  force  of  a  f*ir- 
dtiifri.  Pj lm,  503. 

JIL  A  condition  may  be  ive!l  performrd,  when  it  is 
done  as  near  to  the  intent  as  may  b« ;  for  if  the  condi- 
tion of  a  feoffment  be  that  the  feoffee  ihall  make  an  eltate 
back  to  the  feoffor  and  his  wife,  and  the  heirs  of  their 
two  bodies,  remainder  to  the  right  heus  of  the  fevftor  ; 
in  rhis  cafe;  if  tiie  feoffor  die  before,  the  eftate  ihall  ha 
made  to  the  wife  without  impeackmcnt  of  wafle,  ihe  re- 
mainder  to  the  heirs  of  the  body  of  the  hufband  begotten 
on  the  wife,  &c.  Co.  Lit,  a  to:  K  Rrp.  60*  Jf  a  condi- 
tion be  performed  ia  jahjlancr  and  ^ftifl,  it  is  good  al* 
though  it  differs  in  words;  as  where  it  is  to  deiiver  'etttrs- 
patent*  and  the  party  bound  having  loil  them,  delivers 
an  exempli ricati on,  GAr.  2  DanK  40^  Though  payment 
of  the  money  before  the  day,  is  payment  at  the  day,  in 
performance  of  a  condition  -t  yet  a  feoffor,  {£e.  cannot 
re-enter,  and  rcvcfl  hit  old  eflaie  by  force  of  the  condi- 
tion, till  the  day  whereon  the  condition  gives  him  power 
to  re-enter.  Uitf,  If  a  man  feiied  df  lind  in  right 

of  his  wife,  make  a  feoffment  in  fee  on  condition,  and 
diesj  if  the  heir  of  the  feoffor  enters  for  the  condition 
broken,  and  defeats  the  feoffment,  his  eftate  vanithes, 
and  prefenrly  it  is  veiled  in  the  wife.  Co,  Lis.  201.  And 
if  a  pcrfon  fcifed  of  land,  as  lehon  the  part  of  his 
makes  a  feoffment  on  ajndhhn  and  diech ;  though  the 
heir  on  the  part  of  thc/jrAiT,  who  is  bcir  at  Cmkimlato, 
may  estttr  far  the  etnjititn  broken,  the  hiir  of  the  part  of 
the  mother  fhall  enter  upon  him,  and  enjoy  the  land. 

Where  there  is  a  condition  in  a  feoffment  or  leafe,  that 
if  no  diflrefs  can  be  found,  the  feoffor,  fefr.  fhall  re-en- 
ter ;  if  the  place  is  not  opeji  10  the  diftref*,  as  if  thure  be 
only  a  cupboard  tn  the  houfe,  which  lea  ked,  &c.  it  ia 
all  one  as  if  there  was  no  difhefs  there,  and  the  feoffor, 
&e.  may  enter.  2  Daw.  46,  When  a  rent  is  to  bo 
paid  upon  condition  at  a  certain  day,  the  i>  'Tor  cannot 
enter  for  rhe  condition  broken,  before  demand  of  the  rr»/. 
laid.  98.  Ana  the  Ieflbr  ought  w  demand  the  rent  at 
the  daj\  or  the  condition  fball  not  be  broken  by  the  non- 
payment of  the  rent.  A  re  entry  may  be  given  on  a 
3  feoffment, 


CONDITION  III. 


fcoffmcnN  esV.  thoaeh  noi?e;be  reTcrvcd  :  if  one  make  a 
leafc  for  life  or  feoffment  upon  condition,  that  if  the 
feoficc  or  lelTec  doe*  fuch  an  actt  the  efbre  fhall  be  void  : 
now  although  the  eflate  cannot  be  void  before  entry,  this 
is  a  itood  condition,  and  fhall  give  an  entry  to  the  leflbr, 
£sr>.  by  implication,  i  ^i/-.  40  a.  A  I  cafe  for  life  on 
condition,  being  a.  freehold,  cannot  ccafe  without  entry, 
but  if  it  be  a  lea  fa  for  years,  the  lea  ft  is  void  i/fi 
r>n  breach  of  the  condition  without  any  entry.  1  /.•?//.  114. 
If  a  leafe  for  years  is,  that,  on  breach  of  the  condition! 
the  term  fhall  ceafr,  the  term  is  ended  without  entry  ; 
but  where  the  words  are,  that  (he  leafe  fhall  be  void,  it 
lsotherwtfe.  Cn.Car.  Jilt  3  Rep.  64.  Regularly,  where 
one  wiil  (alee  advantage  of  a  condition,  if  he  may  enter, 
he  mult  do  it ;  and  if  he  cannot  enter,  he  mil  ft  make  a 
claim <  C*.  Lit.  itB*  Whereon  condition  broken,  lefTor 
brings  an  ejeclwut*  entry  is  not  neceffaiy  ;  if  tenant  de- 
fends, he  is  bnund  by  the  ruie,  to  confefs  fifty. 

No  one  can  referve.  the  power  or  benefit  of  re. en  try, 
on  breach  of  a  condition  to  any  other  but  himfclf,  his 
heirs,  executors,  tfr,  parties  and  privies,  in  rifjht  and 
re  pre  frn  tat  ion  :  privies  in  law,  grantees  of  rcverfions, 
&c  are  to  have  no  advantage  by  it*  But  by  the  Sinf, 
31  H,  tf.  c.  28.  Gran'eej  of  reverfiona  may  take  advan- 
tage agamlt  lelfei,  tsTr.  by  action.  1  /•.;/•".  214,  215: 
PUiu.-f.  175.  Where  one  doth  enter  for  a  condition 
broken,  it  generally  m-ikcs  the  eftacc  void  ah  initio,  and 
the  party  comes  in  of  his  fir  It  cftare  ;  and  he  fhall  h  e 
the  land  in  the  fame  manner  it  was  when  he  parted  with 
it i  and  his  poifefEon  at  the  time  of  making  the  condi- 
tion ;  therefore  he  flail  avoid  all  fubfequcnt  charges  on 
the  lands.  4^^.  izo:  Pl^ti.  186:  Co.  Lit.  233,  [foul 
enter*  on  a  condition  performed,  he  mall  avoid  all  in- 
cumbrances opon  the  land  after  the  condition  maJe:  and 
a  condition  when  broken,  or  performed,  tee.  will  defeat 
the  whde  eftate.  So  that  if  there  be  a  Icafe  for  life,  re- 
mainder  in  fee,  on  condition  that  the  Irffee  for  life  (hall 
pay  zoA  to  the  Ieflor ;  if  he  pay  not  this  money,  the 
eflate  in  remainder  will  be  avoided  a!fo.  D-t/r  1  27  :  3  Rep. 
00.  Bu!  this  may  be  othervvile  by  fpecial  limitation  to 
an  ufc :  smd  if  tenant  for  life,  and  he  in  remainder  join 
in  a  feoffment  on  condition,  that  if,  &r"r.  ihen  the  tenant 
for  life  ihall  re-enter,  this  may  be  good  without  defeat- 
iru't  the  whole  eftate  ?  though  regularly  a  condition  may 
not  avoid  part  of  an  ejraie,  2nd  Icavc  another  part  entire, 
nor  can  the  eftate  be  void  as  to  feme  perfons,  and  good 
a>  toothers.  8  Hep.  1501  1  Ittjt.  2*4. 

Ld&e  for  life  makes  a  feoffment  on  condition,  find  en- 
Vtn  tor  the  condition  broken  ;  by  this  he  foal!  be  rcJbrcd 
to  his  eftate  for  life,  and  red  ore  the  reverfion  to  the 
leflbr;  and  the  rent  dne  to  the  le,Tor  lha!l  be  revived  : 
but  in  thii  cafe  the  leflec  will  nor  be  in  rhe  fame  eourfe 
as  he  was  before,  for  his  eftate  is  fubjeel  to  a  forfeiture, 
though  he  be  tenant  for  life  (till.  Kefl.  474  :  Shtp.  Ahr* 
405-* 

Tenants  by  the  cortefy,  tenant  in  taU  after  poflibility 
of  in ue  cx'.inct,  tenant  in  dower,  for  life,  or  years,  G?1^ 
hold  their  eflates  fubjrer.  to  a  condition  in  law,  not  to 
grant  a  greater  eftate  than  they  h;;vc,  nor  **■ 
wafle,  1  233*  And  cilaies  made 
jmfintS,  :md  feme  coverts,  upon  condition 
them,  beeaufe  the  charge  is  on  the  land, 
A  rtieafc  of  »U  a  man's  right  nv.y  he  upon 
iefTce  may  furrender  upon  condition  j  a  eon 


upon  condition,  £jV.  But  ft  parfon  cannot  rcfign  upon 
condition,  anymore  than  be  admitted  upon  condition  : 
and  a  condition  cannot  be  rcleafed  on  condition,  9  R?p  85. 

Noperfon  fhall  defeat  any  eflate  of  freehold  upon  con- 
dition without  fl  it  wing  the  deed  wherein  the  condition  is 
contained  1  but  cf  chattels  real  or  perfonal,  EsV,  a  man, 
may  plead  rh^c  fuch  grinta  or  Icafcs  were  made  up'jn 
condition  without  fhewing  the  deedn;  and  in  the  cafe  of 
a  condition  to  avoid  a  freehold,  though  it  may  not  be 
pleaded  without  the  deed,  it  may  be  given  in  evidence 
M  a  jory>  and  they  may  find  the  matter  at  lirge.  Lit. 
374:  5  Rep.  40.  A  condition  ma/  be  apportioned  by 
act  oflaw,  or  of  the  Jefoe.  4  Rtp.  110.  Bjtam^n  can- 
not by  his  own  act  divide,  or  apporrlon  a  condition, 
which  goes  to  the  deftruction  of  an  eftate.  1  Nelf.  Abr. 
474.  A  contljtion  in  n  iuiUx*  a  thiflg  odious  in  law, 
which  fhall  not  beereatcd  without  fu'Ticiers:  wards*  1  Lf  *t* 
40.  A  devife  to  the  heir  at  law,  provided  he  pay  to 
A.  B.  20/.  is  a  void  condition,  beeaufe  there  is  no  per- 
fon  to  take  advantage  of  ihe  non-  performance,  t  Luitu. 
797.  Yet  conditional  devifes,  as  we;l  of  buds  as  of 
goods,  are  allowed  by  our  law,  and  not  being  perform- 
ed, the  heir  or  executors  lhali  cake  advantage  of  them, 
t  Kdj:  467, 

W  here  there  are  ncgativs  and  ttjfirnUtfi'Ve  renditions p  the 
pleader  mult  fhew,  not  only  that  he  has  not  hoi/  ihe  ne~ 
gfjf.hr  ones,  but  alfo  that  he  has  peijvr/th'd  the  flffiwaitv* 
Ones.  F  t!:  (-if  w  Riiharifj'M)  HarJ-v  %2Z* 

As  to  tefitf  againft  the  breach  tf  corn! '(ions.  Some  fay 
that  in  all  cafes  of  penalty  or  forfei-ttrc  that  lie  in  com- 
penfatiou,  Equity  will  relieve;  tur  where  they  can  make 
compenfaiion,  no  harm  h  done.  So  that  although  an 
ejtprcfc  time  be  appoimed  for  the  performance  of  a  con* 
dition,  the  judge  mayT  after  that  day  is  pilL  allow  .1  rca- 
fonable  fpace  to  the  party,  making  reparation  for  the 
damage,  if  it  be  not  very  great,  nor  the  fubfianee  of  cht 
covenant  deftroyed  by  it.  See  FwbtanqM**  Treat.  Eq.  i. 
^3?,  and  the  cafes  there  cited. 

The  fubftantial  diAiudi  n  v.hich  goi'erns  the  interfer- 
ence of  Courts  of  Equity  in  cafes  of  condition)  broken, 
is  not  whether  the  condition  be  precedent  or  fubfequent, 
but  whether  com  pen  fa  tinn  can  or  cannot  be  mciie:  atid 
therefore,  where  /J>  conveyed  lands  10  fi.  Esftr.  u^on 
truii,  thai  if  C.  the  fon  of^.  ^viihin  fix  mom!];  after  the 
death  of  A,  thould  (ecoreto  trulteei  co>/.  fr>r  the  younger 
children  of  C.  then  jifrer  fuch  fecurity  given  10  convey  to 
C,  and  his  heirs  ;  an<l  until  the  time  for  giving  fuch  fe- 
curity  in  trufl  for  ii>e  eJjcd  fon  of  C,  and  in  deiault  of 
fuch  fecurity,  to  convey  to  fuch  cldelt  fon  and  his  heirs  j 
C.  died  before  fuch  fecQfity  given:  yet  this  cHriliiiin pre- 
cedent  bring  only  in  the  nature  of  a  penalty,  the  itttdti  cf 
th*  rrsif}  fliall  he  rrgAtdeo\  which  wai  to  fecure  5  :0/.  to 
the  younger  children,  fjfrn3lii  V*  Crimff,  I  C  C  89  ;  Ssc 
aiafstich  V.  Brvatnttii  Ftgth  17^:  P  if  cairn?  v.  Btktt,  Hncb* 


eed  to 


iinic-'^'-^imftanceF,  rc- 
tlon  jjrcctilcnt,  whtie 
st  th,«  thty  will  rot 
cutiug^nt,  and  cannot 
i  y>»  yi-  rl-  »5*  Sec 


IV.  There 


CONDITION  IV. 


JV,  There  are  rto  precife  technical  words,  required  in 
n  d?ed,  to  make  a  ftiputatiou  a  condition  prrerdeitt  or 
f:\rqneK-t  \  neither  dee*  it  depend  on  the  cirtumllantc 
whrthrr  the  cljufc  is  placed  prior  or  pofterior  in  the  deed, 
fo  that  it  operate*  as  a  provifo  or  covenant ;  for  the  Tame 
words  have  been  cjntlrued  to  operaie  as  ehber  the  one  of 
the  other  according  to  tlie  nature  of  rlie  War.  Iac"t  ion.  per 
sl&bnil  Jullke,  i  term  Rtp,  6+c.— Fur i her,  as  to  the 


plaintiff  Ihould  rdeafe  his  equity  of  redemption,  in  con- 
lideration  whereof  the  defendant  was  to  pay  him  7/.  fo 
that  the  t  vVrt/s  /j  the  to/t/rJtratitVi  and  therefore,  being 
cxctuUrjt  it  is  a  condition  precedent)  which  mull  bcaicr- 
red,  \z  Mid.  45$,  460.  Tforpv.  7h»-p. 

If  there  be  a  day  ft  f  for  the  pay  an  at  of  money,  or  doing 
■  i  h  Otie prcmifes,  fcg  rets  Or  coven  ants  to  do 


1 30 1  3  I :  fWjri  to  U  W  i  Xpm :  1  if tfrr.  8  99  ;  4  bnru 
1 530!  t  in;,  13  j;  2  /ffxC.K.  67:  and /A  4  j  t, 

a>  to  a  condition  annexed  to  a  legacy,  th.u  the  le- 
gatee mould  man  y  with  content  of  ber  mother,  which 
wa*  heid  to  be  valid.    In  I  tog,  it  is  faid  that 

conditioni  precedent  are  fueH  as  arc  annexed  to  ciUtes, 
and  mull  be  p  unci  natty  performed  before  the  cftate  can 
veft.  A  condition  fublrrjucnt,  is  when  theeltatc  is  exe- 
cuted j  but  l!ie  c&timanct  of  futh  cftate  depends  on  the 
breach  or  performance  of  the  condition.  The  two  ir.nll 
materia!  points  tf  difcuftion  refpccling  the  dodrine  and 
different  operations  at  Jaw,  and  in  canity,  of  conditions 
precedent  and  fubfequent  arife,  r,  From  cafe*  where 
conditions  aie  annexed  to  devifes,  making  them  void  on 
the  marriage  of  the  devike  without  cOnfent :  Sec  emit  II- 
and  title  Marriage  :  And  t.  Trom  cafes  anting  on  the 
*irfif«g  of  portions  and  legacies  jmde  payable  at  a  future 
lime.  See  titles  Drvfc,  Legay,  Paiftoii 

Conditions  prt-c:\t-it  ar*  fudi  as  mull  be  punctually 
performed  be/art  the  cllate  can  veft ;  but  on  a  condition 
fuhftnueut,  the  ellatc  is  immediately  ..executed  :  yet  the 
<;u  a  »ce  of  fuch  cfiate  dependeth  on  the  breach  or  per- 
formance of  the  condition.  Co.  Ii>.  jti8:  Eq  Abr.  J 08. 
As  tf  I  &rant,  that  if  A,  wi]]  go  to  fucli  a  place,  auout 
my  biifmcfs.  that  he  Ihrtll  have  fuch  an  eflatc,  or  that  he 
fliait  have  toL  this  is  a  condition  pr&t.kvf.  1  Rol. 
ji'jt,  414.  £0  if  1  retain  a  man  fur  407.  to  go  with  me 
to  Rem,  this  is  a  condition  precedent,  for  the  duty  com- 
mences by  going  10  Rt-utt.  1  RoL  Air.  ^14*  So  if  a  man, 
by  will  devifes  certain  legacies,  and  the* devife,  .11  the 
rcGdut  of  his  efiate  to  his  executor,  after  drbts,  legacies, 
fcV.  paid  and  difcharged,  thU  h  a  con  lition  precedent  ; 

ih.^.  the  executor  cannot  have  the  rcfiduc  of  the  oftate 
be  fore  tii c  debts  and  legacies  are  diftharged.  1  RtL  AW. 
41  j  :  1  327  :  Gi.  Car.  j. 

But  if  a  mai  aevifes  a  term  to  A*  and  that  if  hi^  wife 
fulr'crs  th:  device  to  enjoy  it  for  three  years,  that  the  fliall 
have  all  h goods  as  executrix;  but  if  She  difturbs  A. 
then  he  rn,-kci  ex^cut  Lir.  and  die*,  his  wife  ii  execu- 
trix prcffntlyj  for  though  in  granu  the  cftate  lb  all  not 
veJt  till  the  condition  precedent  is  performed,  yet  it  is 
otherwife  in  a  <wil\  which  mufl  be  guided  by  rhc  intent 
of  the  parties  ;  an  J  this  ihull  not  be  conJlrucd  as  a  con- 
dition frei&k&tM  b-jt  on'y  as  a  coudiiion  to  abridge  the 
power  of  being  executrix,  if  fhe  perform,  it  not.  Cro. 
219.  , 
Where  the  we  fnmjf*  h  the  confi deration  of  &g  etber\ 


the  money,  or  do  the  thing  for  fuch  a  thing,  or  in  con* 
fide  rat  ion  of  1u;h  a  thing,;  after  the  day  is  pall  the  other 
fhall  tuvy  afliim  fat  the  moncv^  or  other  rhiif£,  though 
the  thin^  Tor  which  the  promiie,  agreement,  orco%renanl 
was  made,  he  nol  r  rl  1  • '.  ;  for  it  would  be  repugnant 
tlierc  to  make  it  a  condition  p%£etamt\  and  therefore  they 
arc  in  that  caie  left  to  mutual  recredies,  on  which,  by 
l he  e,*prek  w arJi  of  the  agreement,  they  have  depended. 
Per  Halt  Ch,  Jultilc.  ii  Mad.  461:  Pafib*  tj  //I  3, 

M.  agrees  fogh'e  A.  fa  much  for  the  ttfe  of  a  ecacb  and 
b<irfei  fi?  tiytt&w  and  A*  agreed  further  with  M.  to  keep  tht 
<Mtb  in  repair  ;  it  was  averred  the  coach  and  hovfes  were 
dclii  crcd  10  M  but  nothing  of  the  repair  ■*  and  HM  Ch. 
Juilice  held  tfpon  thii  evidence,  that  repairing  was  not  a 
condition  prcc&k*t}  snd  tlieref^r;  need  not  be  averred. 
Per  thtl  Ch,  JuJlicc  at  Guildhall \  and  judgment  pr*  que- 
rents 1  *  Med.  503  :  P fifth.  13  W.il  i<  Atiut/M  v.  Maris, 

But  if  the  agreement  had  been  that  A.  had  agreed  f? 
gi-vc  tt  tapch  and  bnfes  f&r  uyeor,  attd  {$  repair  theettaeh^ 
and  that  /«  thai  M.  prtoufhJ fo  t/tveh  then  the  re- 

pairing had  been  a  condition  preteJkni  neceflary  to  be 
averred.  Prr  H*h  C  h.  j  u  nice,  12  Mod,  503.  Pafeh.  1 3  Ifl 
3.  in  S.  C. 

Condition  that  A,  fhall  do,  and  far  th:  doing  B.  pall 
p/iy,  is  a  condition  pttfetUnt*  hue  time fxed 'for  payment  will 
verify  the  condition;  f*r  Hit  Ch  jultice.  1  Sitli.  171. 


P 


1  J 


ir. 


3,  &  R.  7%ttp  v.  Twupi — See  this  Dhl. 


If  A.  makes  a  leafe  for  ftVe  years  to  B.  upon  condition, 
that  if  if.  pays  him  to  L  within  two  year;  ,  t Ji.it  then  fee 
fhall  have  a  fee- Ample  in  the  lands,  and  make  jivcry  and 
feifin  39  H.  ilsis  partes  the  freeJiold  immediately,  and  &* 
has  a  fee  conditi  jnal ;  bccauie  if  the  freehold  was  not  to 
vert  in  B  till  th;  condition  performed,  it  would  be  diffi- 
cult to  determine  in  whom  the  freehold  lay  ;  for  conJt- 
tions  may  be  inferred  in  fuch  d-eds  as  arc  perfecled  pri* 
vatety,  which  miyht  prove  greatly  prejudicial  to  Grangers, 
Lit,  feel.  350:  Co.  Lit.  nb,  aijr. 

Eut  in  cafe  of  a  leafe  for  life,  with  fuch  a  condition, 
the  freehold  p 3 lies  not  before  the  condition  performed; 
beeaufe  the  livery  may  presently  work  upon  the  freehold, 
But  if  a  man  grants  an  advuwfon,  i$e,  (which  lie  in 
£rnnt)  for  years,  upon  fuch  condition*  the  gramee  fhall 
have  no  fee  till  the  condition  performed.  Q/  Lit,  tij. 

It  A.  leafes  to  B.  for  years,  upon  condition,  that  if  B. 
pays  money  to  A,  or  his  heir  ,  at  a  dav,  ih^t  /?.  fhall 


promife  that  one  mould  releafe  hi^  equity  of  redemptiou, 
and  on  tlic  other  ftde,  that  the  othcr'would  pay  7/,  then 
the  one  might  bring  his  action  without  any  averment  of 
performance  ;  but  where  the  agreement  is,  that  the 


fon  and  executed  ;  now  though  me  condition  became 
impofJible  by  the  aft  and  offence  of  A.  yet  B.  fhall  not 
have  a  fee,  beeaufe  ft  pruedeat  condition  to  increafe  art 
edatc  mull  be  performed;  and  if  it  becomes  impotlible, 
no  cilatc  fhall  rife.  Co.  lit.  210.    Alio  io  equity,  with 

refperfl 


CONDITION. 


CONFESSION. 


it fprct  to  condition*  precedent  and  fubfequent,  the  pre- 
vailing diftinction  fcems  to  be,  to  relic* e  againft  the  brca:h 
or  non-pcrforrrancc,  ne  t  fo  much  whether  *!t2  condition  be 
precedent  cvcftlf^jcnt,  as  whether  a  compenfatlw  can  be  made, 
i  Fern,  j  9,  167.  As  if  J  convey*  lands  to  R.  aod 
their  heirs,  upon  trail,  that  if  C.  the  fon  of  A  within 
fix  months  after  the  death  of  A.  ihould  ferureto.  the  truf- 
tec*  500/.  for  the  younger  children  of  C.  then  after  fuih 
fecurity  given,  to  convey  10  C.  and  his  heirs,  and  until 
the  time  forgiving  fuch  fecurity,  in  truij  far  the  elJell 
Inn  riff  C.  and  in  default  of  fuch  fccuriiy,  to  convey  to 
fuch  clJcil  fon  and  his  heirs,  if  C.  dies  before  any  fuch 
fecurity  given,  yet  this  condition,  though  pre-.tLnt,  being 
only  in  nature  of  a  penalty,  the  intent  of  the  trull  (hafl 
be  regarded,  which  was  to  iccure  500/.  for  the  younger 
children.  1  C'jan.  Ca.  89. 

If  a  feme  covert,  having  power  by  will  to  devife  lands, 
devifes  them  to  her  executors,  to  pay  500/.  out  of  them 
to  her  fon  ;  provided,  that  if  the  father  gives  not  a  fuffi- 
tient  releafe  of  cer:;;i<i  goods  to  her  executors,  that  then 
the  devife  of  the  500/.  ll.ould  be  void,  and  goto  the  ex- 
ecutors ;  and  af:er  her  death  a  releafe  is  tendered  to  the 
father,  and  he  refutes,  yet  upon  making  the  releafe  after, 
the  money  fhall  be  paid  to  the  fon  ;  for  it  was  fai  1  to  be 
the  Handing  rule  of  the  court,  thai  a  frfeiturt  JboulJ not 
bind,  icbere  a  thing  may  be  done  after,  or  a  compensation 
wade  for  it;  as  where  the  condition  is  to  pay  money,  Isfc. 
and  though  it  is  generally  binding,  where  there  is  a  de- 
vife over,  yet  here,  it  being  to  go  to  the  executors,  it  is 
no  more  than  the  law  implies.  2  l"c»t.  252. 

bsc  more  concerning  Conditions  under  title — See 
alfo  2  Com.  title  Condition. — And  l  Injl.  201,  203, 

2*6,  237,  in  the  nottt. 

CONDUITS,  for  water  in  Lend™,  fhall  be  made  and 
repaired,  and  the  Lord  Mayor  and  Aldermen  may  in- 
t,u  re  into  defaults  therein,  tSf'r.  Stat.  35  //.  8.  <•.  10. — 
See  further  title  Ltwlon. 

CONK  and  K.KY,  A  woman  at  the  age  of  fourteen 
or  fifteen  years  might  take  the  charge  of  her  houfe,  and 
receive  eont  ami  key  :  cote  or  colne  in  the  Sax.  fignifying 
cowr>v.tui ;  fo  that  fhe  was  then  held  to  be  of  competent 
yc.ir>,  when  fhc  was  able  to  keep  the  ac  vttUi  and  kryt  of 
the  hcule.  Brad.  Lb.  2.  cap.  37.  And  there  is  lume- 
ihing  to  the  fame  purpofe  in  Glanv.  Jib.  7  dip.  9. 

CONK Y  BUKROWS,  Places  where  conies  or  rabbits 
brccJ  and  haunt,  '5c.  Commoners  cannot  lawfully  dig 
up  coney-burrows  in  the  common.  2  WAj.  5  1. — See  title 
Common. 

CONF  EDERACY,  confaderotlo,]  Is  when  two  or 
more  combine  together  to  do  any  damage  or  injury  to  an- 
other,  or  to  do  any  unlawful  ad.  And  falfe  anftdeiaty 
between  divers  per  fon  s  Ih  all  be  punifhed,  though  nothing 
be  put  in  execution  :  but  this  canfedutxty,  punifruble  by 
law  before  it  is  executed,  ought  to  have  tltcfe  incidents  ; 
firjl,  it  mull  be  declared  by  fome  matter  of  prosecution, 
as  by  making  of  bonds,  or  promifes  the  one  to  the  other  ; 
fcctndiy,  it  fliould  be  malicious,  as  for  unjull  revenge  ; 
thirdly,  it  ought  to  be  falfe  againft  an  innocent  perfon  ; 
nod  lajlly.  it  is  to  be  out  of  court  voluntarily.  Tarns  de 
Ley.  Where  a  writ  of  coufpiracy  doth  not  lie,  the  c*»- 
fedcraty  is  punifhable  :  and  inquiry  (hall  be  made  of  con- 
fpirawt  and  unftderattrt,  who  bind  thenifelvcs  together, 
&e .  See  Pofi)  title  Cotifpirary. 

Vol.  I. 


CONCESSION",  ccrf  /Jit  ]  Ts  whrrf  a  prisoner  is  in- 
dicted of  treafon  or  felony,  and  brought  o  the  btr  to 
be  arraigned  ;  and  his  indictment  being  read  to  him,  the 
court  demands  what  he  can  fay  thereto ;  thru  he  either 
confeffes  the  offence,  and  the  inaictnicnt  to  be  true,  or 
pleads  Kit  ptidry,  CsrV. 

Confeflion  may  be  nude  in  two  kinds,  and  to  two  fe- 
veral  ends:  the  one  if,  that  the  criminal  m  :y  confers  the 
offence  \\  hereof  he  is  indicted  openly  in  the  court,  before 
the  judge,  and  fubmit  himfclf  to  the  cenfure  and  juJg- 
mentof  the  Ir.w  ;  which  confii.i<  n  i^  the  mod!  certain  an- 
fwer,  and  beft  fati^faclion  that  may  be  g'»vrn  rothejudge 
to  condemn  the  offender  ,  fo  that  it  proceeds  freely  of  his 
own  accord,  without  any  threats  or  extremity  ufed  ,  (be 
if  the  confeflion  arife  Ircm  any  of  thefc  caufrs,  it  ought 
not  to  be  recorded:  as  a  woman  indicted  for  the  feloni- 
ous taking  of  a  thing  frcm  another,  being  thereof  ar- 
raigned, confefled  the  felony,  and  faid  that  fhe  did  it  bv 
commandment  of  her  hufband  ;  the  judges  in  pity  would 
not  record  her  confeflion,  but  caufed  her  to  plead  jVfcf 
pudty  to  the  felony  ;  whereupon  the  jury  found  that  fu^ 
did  the  fact  bf  compullion  of  her  hufband,  againft  her 
will,  for  which  caufe  fhe  was  difcharged.  37  Afif.  pi.  50. 

The  other  kind  of  confeffion  is,  when  the  priloner  con- 
fefft-s  the  indictment  to  be  tr  ue,  and  that  he  hath  com- 
mitted the  offence  whereof  he  is  indicted,  and  then  be- 
comes an  approver,  or  ace  fee  of  others,  who  are  guilty  of 
the  fame  offence  whereof  he  is  indicted,  or  other  offences 
with  him  ;  and  then  pravs  the  judge  to  have  a,  coroner 
afligned  htm,  to  whom  he  may  make  relation  of  thofc 
offences  and  the  full  circun1ilan4.es  thereof.  S^e  titie  Ac* 
ceffory. 

There  was  alfo  a  third  fort  of  confeflion,  formerly  made 
by  an  offender  in  felony,  not  in  court  before  the  judge, 
but  before  the  coroner  in  a  c  hurch,  or  other  privileged 
place,  upon  which  the  offender,  by  the  ancient  law  of 
the  land,  was  to  abjure  the  realm.  3  Injl.  129.— Sec  title 
Abjurathn. 

Confeflion  is  likewife  in  civil  cafes,  where  the  defend- 
ant confcfjjfs  the  plaintiff's  action  to  be  good  :  by  which 
1  confefiion  there  may  be  a  mitigation  of  a  fine  againit  the 
penalty  of  a  llatutCi  though  not  alter  verdict.  F.ncb.  387  : 
2  Keb.  4c8. 

There  is  alfo  a  confeflion  indirectly  implied,  as  well  as 
directly  expreffed  in  criminal  cafes;  as  if  the  defendant, 
in  a  cafe  not  capital,  doth  not  directly  own  himfclf  guilty 
of  the  crime,  but  by  fubmitting  to  a  fine  owqs  his  guilt ; 
whereupon  the  judge  may  accept  of  his  fubmiffton  to  the 
King's  mercy.  Lr.mb.  lib.  4.  c.  9.  By  this  indirect  con- 
feflion, the  defendant  fhall  not  be  barred  to  plead  Xfoi 
guilty  to  an  action,  £sV.  for  the  fame  fact :  the  entry  of 
it  is,  that  the  defendant  putt  b'wfclf  °*  ^■lH£i  mcrcy. 
And  of  the  direct  confeflion,  that  be  ackneivledgrt the  in- 
diAmtnt.  And  this  hfi  confeflion  carries  with  it  fo  ftrong 
a  prefumption  of  g'.iilt,  that  being  entered  on  record,  on 
indictment  of  trefpaf?.  it  eflops  the  defendant  to  plead 
Not  fruity  to  an  40m  brought  afterwards  againft  him  for 
•  the  fame  matter :  but  fuch  entry  of  a  confefijon  of  an  in- 
dictment of  a  capital  trine,  it  is  faid,  will  rot  eflop  a  de- 
fendant to  plead  Not  guilty  to  an  appeal,  it  being  in  cife 
of  life.  And  where  a  perfon  upon  his  arraignment  actu- 
ally confefles  himfclf  guilty,  or  unadvifediy  difclofes  the 
fpccir.l  manner  of  the  fact,  fuppofmg  that  it  doth  not 
amount  to  felony,  where  it  doth  \  the  judges,  upon  pro- 


CONFESSION, 


CONFIRMATION. 


bable  eircumftanres,  that  fuch  confertiun  may  proceed 
from  fear,  weaknefs,  or  ignorance,  miy  refuTc  fkicli  a 
confeflion,  and  fuller  the  patty  to  plead  iftrgait.y.  2  H  wi\ 
c.  31.  jf  2. 

A  cimhjfoti  may  be  received,  and  i^ii  f/ea  of  iVrr  guilty 
be  withdrawn,  though  recorded.  Ktl.  11.  The-  can- 
ft: til 0 li  of  the  defendant,  whether  taken  upon  f n  rxami- 
nation  br!ore  jufticcs  of  peace,  in  put  fun  nee  of  the  1  t#  2 
/>.  8r  AT  r,  13,  or  2  S31  3  J*  fcV  Jlf,  e,  to,  upon  an  of- 
fender's being  bailed  or  committed  for  felony;  or  taken 
by  tltts  common  law,  upon  an  examination  before  a  Se- 
cretary of  State,  or  other  m^giffcrate,  J"  >r  ire^fun  or  other 
crimes,  is  a'hnved  to  be  given  in  evidence  again  ft  the 
party  cottfeffinn  ;  but  not  agaioft  otW*.  AJfotwowiV 
urffes  of  a  confeffion  of  high  trcafon,  open  &n  examina- 
tion before  a  juftice  of  peace,  were  fufheient  to  convict 
tbeperfon  fo  confrffing^  within  the  meaning  Of  1  S J  6. 
tap.  n,  an6  e  1$  6.  £J.  6.  cap.  1  r,  which  required  two 
wiiDciTti  in  high  treafon  -t  ttnfcfi  "iie  cJfirsider  lhonld  wil- 
lingly coofefc,  &e.    In.:  the  Stat.  7  IK  3.  cap.  % ,  Elites 


lei 


It  h^^  brru  held,  thatwherevcr  a  roan*sconfeiTionismade 
ufc  of  againit  him.  it  mull  all  be  taken  Together,  and  not 
by  parcels.  2  Hawk.  P\€.  c.  46.  §  5.  And  no  confeflion 
fhalJ,  before  fina* judgment  deprive  the  defendant,  of  ihr  pfi  - 
vilege  of  nkiog  exceptions  in  aricll  of  judgmcnr,  to  faults 
apparent  in  the  record.  IbUL  r.  52.  §  4*  A  demurrer 
smounti  to  a  it*ff$&t  of  the  indictment  as  laid,  fo  far, 
that  if  the  indictment  be  good,  judgment  and  execution 
fhall  go  againll  the  prifoner.  Brat  86:  5.  P.  C.  150: 
H  P.  C.  246.  And  in  criminal  cafes,  not  capital,  if  the 
defendant  detnur  to  an  indictment,  whether  in  abate- 
ment, or  oihrrwifc.  the  court  will  not  give  judgment 
again  It  him  to  aniwer  over,  but  final  judgment.  2  Hmiak, 
r,  31,  §  7* — fpee  title  jfSattfttfitt.  Where  a  prisoner  con- 
fcfles  the  fact,  the  court  has  nothing  more  to  do  than  to 
proceed  to  judgment  againll  him.  Cenftffui  bt  hrfitvtfr* 
jojffrata  hnifctitr.  1 1  Rep.  50 :  4  tttft,  66* — %e^  further, 
"  z  Hwk.  P.  C  c  32,  and  this  Diet,  tide  Em$mcc. 

CONFESSOR,  Lat,  rw%,  t**p$mtmHti^  Kath 
relation  to  private  coniciiion  of  fins,  in  order  to  abfolu- 
linnL  and  the  pried  who  received  the  auricular  con fcflion, 
had  the  title  of  confcAV,  chough  improperly  ;  for  he  is 
rather  the  confefiVt',  being  the  per  fun  to  whom  the  con* 
felTton  Is  made,  Thi*  receiving  the  confeffiori  of  a  peni- 
tent., was  in  old  Errgl>jb  to  fbreve  or  fhrive;  whence 
comes  the  word  bciltrieved,  or  looking  like  a  conk  fled 
or  fhrieved  pcrfun,  00  whom  was  tmpC  fed  fbmc  uneafy 
penance.  The  moil  folcmn  lime  of  confefling*  w,v.  th.: 
day  before  Lent,  which  from  thence  is  Ail  I  called  S/w»iw- 
*T*f/^i>'.  Ctrxrl.' — See  title 

CON;  I  KM  ATI  ON,  ioxfrrnnth,  from  the  verb  rayfr- 
i7t*rf,jitn7ninfit\-treJ\  A  conveyance  of  an  eft  ate,  or  right 
inrje,  that  one  h-*th  in  or  to  lands,  to  another  that 
hath  the  poffeliicn  thereof,  or  fome  eftate  therein;  whrre* 
by  a  vojuabie  eilatc  ii  made  fute  and  unavoidable  ;  or  a 
particular  cltate  is  increafed,  or  a  pofl'eflion  made  per> 
led.  I  htji.  i'j5  ;  ^  ee  Sbtp*  Toutb.  3 1 1 .  It  is  a  Arengthen- 
ing  of  an  etUie  formerly  rnade^  which  is  voidable,  though 
not  prefenily  void  :  as  for  example  j  a  bifhop  grantcth 
bis  chancellurfhip  by  patent,  for  term  of  the  patentee's 
tife^  this  is  no  void  grant,  tu*  voidable  by  the  bifhop's 


I  dea^h,  except  it  be  ffrengthened  by  the  confirmation  of 

I  the  deati  and  chapter. 

Co.rrftf  watitn,  is  aifo  defined  to  be  the  approbation  or 

I  atlent  to  an  cftate  already  crea:ed  ;  which  as  far  as  is  in 
the  connrmer's  power,  makes  it  good  and  valid  :  fo  that 
the  ;COnnrmatioD  doth  not  rrgu i u rly  urate  an  tjUtt,  but 
yet  fuch  words  may  be  mingled  in  the  confirmation  as 
may  create  and  enlarge  aneliatc:  but  that  is  by  force  of 
fuch  words  as  are  foreign  to  the  buftnef*  of  confirmation, 
and  by  their  own  force  and  po*cr}  tend  10  create  the 
etlate,  Gilb.  Ten,  75, 

A  Cmfrmari**  is  of  a  nature  nearly  allied  to  a  Ttkaft\ 
the  words  of  making  it  are  thef?,  Have  given ,  grante//. 

The  words  tl.\/i  i3  km*  ft,  are  jis  itron^  m  the  word 
ctnjiiMeti  i,  for  they  amount  to  a  grant  of  the  right  of  the 
I  ptrfon  in  pofi'-fton  ;  and  if  he  lm  any  right,  I  can  never 
I  after  impeach  his eilate.  Gilh.  Tew,  79.    6ee  further  what 
wordi  Ihfill  enure  as  a  connrmation  in  Fia.  Abr.  ciiie  Ccn- 
1  rjinttathn.  (Xi) 

Mtdsx  in     19-  of  the  Dffirt.  annexed  to  the  Ftrmtd. 
I  £wgL{if9%  th.\t  mctf  an  ient  Cnufirmaticni  made  after 
the  tonqueit,  of^en  run  hlce  feorT^enrs  ;  and  art  diilin* 
guimuble  from  them,  cnictfy  by  fomc  words  importing  % 
former  feufimrnt  or  grant* 

fn  ancient  times,  when  feoffees  were  frequently  dif- 
fered of  their  land*  upon  fomc  fug£tftion  or  o.htr, 
charters  of  coininnation  teem  to  have  Leen  in -great  re- 
cjurtf.  K.>r  in  the  e-i.-Jy  times  after  theconqurit,  lo  many 
confirmations  may  be  met  with,  fucccfiiveiy  made  to  the 
fame  perfons,  or  their  heirs  or  fuccefTorsj  of  the  fame 
lands  and  p^fTeilions,  that  it  looks  as  if  they  did  not  think 
themfelves  fecure  tn  their  poffetTmni  again  Ll  the  King,  or 
the  great  lords  who  were  their  fecffbrSj  or  in  whofe  fees 
their  lands  lay,  untefs  they  had  repeated  confirmations, 


from  them,  their  heirs 
formations  very  ancient] 
made,  either  by  precept  < 
lords,  to  put  the  feoffees 

fcifin,  aitcr  they  had  been  dUteij^d,  or  to  kct 
tlivir  fcifm  undillasbed,  or  elfe  by  charter 
Confirmation*  &htp*Tbucb*tetii.  175JL  p.  314.  ' 
on  this  fuhjtet  of  confirmation  in  gcrjeral.  See 
whole  chapter. 

Confirmation,  etvt  rji  pcrficiens,  cref:ens  ai 
ens:  Ptrjiciens,  as  if  feoffee  upi>n  conditio 
feoffment*  and  the  feoffor  confirm  the  eftate  of 
feoffee : 
tenant ; 
milium  1, 

confirm 


And  thefc  Con- 
n  to  have  been  fome  limes 
t  from  the  King,  or  other 
irir  heiri  or  focceflbr*  into 
p  them  in 
•jf  exj)refs 
in.  And 
S:tpW  *i  '& 

i  diminn- 


th  always  enk 
ars,  to  hold  j 
d  of  whom  t 
s  tenant,  to  h 


s  ho)  den, 
kli  re  tit. 

enant  by 


ie  eitate 
9  Rep.  142. 

1  he  lord  may  diminifh  t 
confirmation  ;  but  not  refer ve  "new  lerviccs,  f^>  J°ng  as 
the  former  cJlate  in  the  tenancy  continues  ;  and  therefore 
if  he  conn  tin  to  the  tenant,  to  yield  him  a  hawk>  >J>e< 
yearly,  it  is  void.  Ut.feB.  ^39:  1  £>.  Ittjh  2gG*  Leafes 
ior  years  may  be  confirmed  lor  part  of  the  term,  or  part 
of  the  land,  But  it  is  otherwtfe  of  an  citntc  of  free- 
hold, which  being  eniirc,  cannot  be  confirmed  for  part 
of  the  tUare,  j  Hep.  Sf.  There  may  be  a  confirmation 
implied  by  law,  as  well  as  exprefs  by  deed  ;  where  the 
law  by  conftruclion  makes  a  confirmation  of  a  grant 
I  made  to  another  purpofc:  and  a  confirmation  may  cn- 
*  large 
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larr^e  an  eflate,  from  an  cflafe  htM  at  will  to  term  of 
yean,  or  a  greater  cllate  ;  from  an  ellatc  fur  years  to  an 
cltate  for  life  ;  from  in  ellatc  for  life,  to  an  cllate  in  tail, 
cr  in  fee ;  and  from  aa  eitate  in  tail  to  an  eftfttc  in  fce- 
fimple.  i  Jul}.  305:  9  kep.  142:  Dytrzb^.  But  if  ilir  con- 
firmation be  made  to  leffu  for  life  or  years,  of  hi*  term  or 
rf.atC)  and  not  of  the  /.7a//,  this  doth  w/  increafe  the  ellatc, 
though  if  the  lcfi"r>r  confirm  the  /W,  to  h  ive  and  to  hrdd 
the  to  the  leiTVe  and  his  heirs,  this  will  inlargc  the 
e/ltirc,  and  fo  of  therelt.  C'-j.  Z,  '/.  299:  Ph&J.  40. 

In  every  good  confirmation,  there  mu.1  be  a  precedent 
rightful  or  wrongful  cllate  in  him  to  whom  made,  or  he 
mull  have  the  pollcllion  of  the  thing  as  a  foundation  for 
the  confirmation  to  work  upon  ;  the  confirmor  mult  have 
fu:h  an  cltare  and  property  in  the  land,  that  he  may  be 
thereby  enabled  to  confirm  the  eflate  of  the  confirmee  ; 
the  precedent  ellate  mult  continue  till  the  confirmation 
come,  fo  that  the  cllate  to  be  increafed  come*  into  it ; 
and  it  is  required  that  both  thefc  eltatcs  be  lawful.  Co. 
Li/.  29b:  1  lisp.  1 46 :  Djcr  109 1  5  Rep.  15.  If  one  have 
common  of  pafture  in  another's  land,  and  he  confirms 
the  eil  iteof  the  tenant  of  the  land,  nothing  paflli  of  the 
common,  bu:  it  remains  as  it  was  before  :  fo  if  a  man 
have  a  rent  out  of  the  land,  and  he  doth  confirm  the 
eflate  which  the  tenant  hath  in  the  land,  the  rent  re- 
tnaincth.  Lit.  fed.  537. 

Tenant  for  life  mikes  a  leafe  for  years  to  a  man,  and 
after  leafes  the  land  to  another  pcrfon  for  years ;  and  he 
in  revcrfiVn  confirms  the  lall  le.-.lc,  and  after  th  ibt 
fuit  Iralc,  this  it  not  good  :  the  fecond  lcllec  bath  an  in- 
tercil  before  by  the  confirmation  of  him  in  rrvcrfion. 
But  in  a  like  cafe,  confirmation  of  the  firA  leafe,  after 
the  fecond  was  confirmed,  was  held  good  :  for  the  leafe 
takes  no  intvrelt  by  the  confirmation,  but  only  to  make 
it  durable  and  effectual.  A/aor,  c.  180:  I  l.Jl.  296: 
Plow  J.  10. 

If  a  dilTqifee  confirm  the  land  to  the  difleifor  hut  for 
one  hour,  one  wee*,  a  year,  cr  for  life,  CsV.  it  is  a  good 
confirmation  of  the  ellatc  for  ever  :  and  if  he  confirms  the 
eftate  of  the  difleifor  without  any  word  of  heiri,  he  hath 
a  fcc-fimplc;  and  if  a  dilfcifor  make  a  gifc  in  tail,  and 
the  diffofee  doth  confirm  thfc  ellate  of  the  donee,  it  (hall 
enure  to  the  whole  eftate  :  alfo  if  the  difleifor  enfeorh  vf. 
and  li.  and  the  heirs  of  B.  and  the  difTcifce  confirms  the 
cltate  of  H.  for  his  life;  this  (hall  extend  to  his  compa- 
nion, and  for  the  whole  fee-ftinple.  "Co.  L:/.2<)\%  2^7,  2 y;. 

But  where  the  ellate  is  divide.!,  it  is  othcrwiie ;  if 
there  be  an  cltate  for  life,  the  remainder  over,  there  the 
confirmation  may  be  of  either  of  the  edates :  and  if  the 
Jcflee  of  a  difieik  r  of  a  leafe  for  twenty  years,  make  a 
leafe  for  ten  years  ;  the  difTcifce  may  confirm  to  one  of 
them,  and  not  to  the  other.  1  00.472:  5  Rep  81.  If 
a  difleifor  or  any  other  make  a  leafe  for  ycaj*j  to  b  gin  at 
a  day  to  come,  a  confirmation  to  the  leilce  bctore  the 
leafe  begins  will  not  be  good  ;  for  there  is  no  eliatc  in 
him.  Co.  Lit.  296 

The  tenant  in  tail  of  land  hath  a  reverfion  in  fee  ex- 
pectant; in  this  cafe,  the  confirmation  of  the  citjitc  tail 
will  not  extend  to  the  reverfum.  And  if  n.y  difleifor 
make  a  leafe  for  life,  the  remainder  in  fee,  and  1  con- 
firm the  eftate  of  the  tenant  for  life  ;  this  mall  not  con- 
firm the  ellate  of  him  in  remainder:  but  if  1  confirm  the 
remainder  ellate,  without  any  confirmation  to  tenant  J(>r 
life,  it  lhall  enure  to  him  alfo.  Co.  Lit.  297,  298.  If 


lan  Is  are  given  to  two  men,  and  the  heirs  of  th?:r  fw-> 
bodies  begotten,  and  the  donor  confirms  their  cUate  in 
the  lands,  to  hive  and  to  hold  to  th»*m  two  and  their 
heirs  ;  this  lhall  be  conftrucd  a  joint  c.late  (jr  th.-ir  Iiv-v-, 
and  af  er  they  (hull  have  feveral  inheritances.^';?.  L:. 
299.  Tenant  in  tail,  or  for  life,  of  UnJ,  lets  it  for 
years,  if  after  he  makrs  a  conrlrmati  >n  of  ;hc  land  10  the 
lefl**e  fur  years,  to  hold  to  him  ami  his  hrirs  iur  ever,  ths 
leffee  hath  only  an  cllate  for  the  life  of  the  trmnr  in  tail, 
and  therein  his  leafe  for  years  is  extinct.  Lit.fcil. 

606. 

A  freehold  for  life,  and  term  for  years,  it  u  fai  J,  ran- 
not  Hand  together  of  the  fame  land,  in  the  fame  perfon. 
I  Nelf.  A'jr.  4^0.  if  a  feme  icliee  for  year*  marries,  and 
the  leflbr  confirms  the  eitate  of  hulband  and  wi*e,  to  h.ild 
for  their  lives,  by  fuch  a  confirmation  the  term  will  be 
drowned  ;  and  the  hulband  and  wife  are  jointenants  for 
their  lives.  Co.  Lit.  300.  But  if  the  ferae  were  IclTee 
for  life,  then  by  the  confirmation  to  huft>~n  J  and  wife 
for  their  lives,  the  hulband  hoideth  only  in  ri^ht  of  his 
wife  for  her  life  ;  but  lhall  take  a  remainder  for  his  life, 
If'iJ.  299.  Confirmation  to  IciTee  for  life,  and  a  flranger 
to  hold  for  their  fivat  is  void,  for  there  is  DO  privity: 
but  it  is  otherwife,  if  for ytnrs.  2  Dtiuv.  Jvr.  I4J.  Jf 
tenant  for  lift  grant  a  rent-ch'irge,  Itfc.  to  one  and  his 
heirs,  he  in  reverfion  is  to  confirm  it,  otherwife  it  is  good 
only  for  the  life  of  tenant  for  life.  Lit.  529.  A  tenant 
for  life,  and  remainder-man  in  fee,  join  in  a  leafe,  this 
(hall  be  taken  to  be  the  leafe  of  tenant  for  life,  durir.g 
his  life,  and  confirmation  of  him  in  remainder:  though 
after  the  death  of  ten..nt  for  life,  it  is  the  leafe  of  hi»n  in 
remainder,  and  confirmation  of  tenant  for  life.  6  Rep. 
15:1  Nelf.  Ah*.  481. 

If  lefl'ee  for  years,  without  impeachment  for  waHe,  ac% 
cepts  a  confirmation  of  his  cllate  for  life ;  by  this  he  hath 
loll  the  privilege  annexed  to  his  ellate  for  years.  8  J'ep. 
76.  Acceptance  of  rent  in  fomc  cafes  makes  a  confirma- 
tion of  a  lcfe :  As  if  a  man  lca'es  for  life,  rcferving 
rent  upon  a  condition  of  re  entry  ;  if  after  the  condition 
is  broken,  by  non-payment  of  the  rent,  the  lefTur  d  ill  rains 
for  the  faid  rent,  this  act  Dull  be  a  confirmation  of  the 
leafe,  fo  as  he  cannot  enter.  2  Danw  \  ziy  129.*     •  • 

What  a  perfon  may  defeat  by  his  entry,  he  may  make 
good  by  his  confirmation.  Co.  Lit.  309.  But  none  can 
confirm,  unlcfs  he  hath  a  right  at  the  lime  of  the  grant ; 
he  that  bath  but  a  light  in  reverfion  cannot  enlarge  the 
ellate  of  a  leilVc.  2  Dar:v.  140,  141.  And  where  a  pcr- 
fon hatii  but  in'.erfjfi  termini,  he  hath  no  eflate  in  him, 
upon  which  a  confirmation  may  enure.  Co.  Lit.  2yo. 

A*  confirmation  is  t:»  bind  the  right  of  him  who  raa.'ces 
it,  but  not  alter  the  n  uure  of  the  eitate  of  him  to  whom 
m.  tie,  it  fhall  nut  difcharge  a  condition.  /  51.  If 
A.  enfeoff*  if.  upon  condition,  and  after  A.  confirms  the 
ellate  of  B.  yet  the  condition  remains  :  though  if  B.  had 
enfeoffed  C.  fo  that  theeftaieof  C.  had  been  only  fubjeft 
to  the  condition  in  another  deed,  and  after  had  con- 
firmed the  cltate  of  C.  this  would  have  cxtiaguiiLed  the 
condition,  whkh  wss  annexed  to  the  eflate  of  B.  1  Rep. 
147.  A  confirmation  will  take  away  a  condition  annex- 
ed by  law  :  and  by  confirmation,  a  condition  after  broken 
in  a  deed  of  feomnent  is  cxttnguilhed.  1  Co.  Rep.  i4/#. 
Confirm  jticjns  may  make  a  dcieafible  ellate  good  ;  but 
cannot  wotk  upon  an  ellatc  that  is  void  in  law.  Cs.  Lit. 

N«  2  Aeon- 


CONFIRMATION, 

A  confirmation  oriciwrvpawiir,  whfch  .re  v^J  as  they 
are  a$ainft  taw,  il  a  void  con  5  r  mi  (in-  I  /  46i\  2gc> 
If  there  be  lord  nn  !  tenant,  and  (he  tenant  paving  iffae, 
15  attainted  of  frlrjru.  if  the  King  pardons  h:ni,  and  the 
lord  confirms  his  el! ate,  and  the  tenant  dies,  hii  Hine 
ihall  not  inherit,  but  the  lord  in*U  have  it  agjtiitft  bit 
own  twifirmaiion :  for  that  sould  not  enable  htm  to  take 
by  defcent,  who  by  the  attainder  of  hii  father  was  dif- 
ablcd  9  Rrp.  1 4 1 . ' 

(.; rants  and  leafe*  of  hiJhops  not  warranted  by  the  Srar. 
32  Af.  8.  r.  tfj,  muft  be  confirmed  by  dean  and  chapter:  '• 
and  grant*  and  Scales  of  parfon*,  &c>  Iv.  patron  and  Or 
dmary.  I  /r  ?.  19?,  300,  ao».  Bimcp*.  »ay  §rppt  Icafes 
of  their  church-lands  for  three  Hves,  or  twenty  one  years, 
having  the  qualities  required  by  37  //<  8.  28,  and  con- 
curs pt  leafe*  for  twentyone  years,  with  confirmation 
of  dean  and  chapter.  See  1  £/.  ee.  4*  >'  *  prebend 
leafes  parcrt  of  his  prebendary,  and  the  bifhop,  who  it 
patron,  confirms  it ;  this  ihaii  not  bind  the  fucceeding 
biihop,  without  confirmation  of  de«>n  and  chapter,  be- 
came the  patronage  is  parcel  of  the  pp&ffion*  of  the 
bilhopfukj  hot  it  (hall  bind  tne  prefent  bifhop,  Zfc. 
2  139.    if  a  par  Ion  grants  a  tent,  the  t -onfirma- 

cion  of  &e  patron  and  bifliop  is  fufikient  without  the 
dean  and  chapter,  and  ill  a!  I  be  good  again  It  the  fucceeding 
bithop.  Mi*.  140.  The  dean  of  H'tlh  may  pal*  his  pof- 
feflions,  with  the  aflent  of  the  chapter,  without  any  con- 
firmation of  the  bifhop.  JbHk  135.  Lcafci  6<  bi  iliops  arc 
affirmed  ex  ofixf*  &  c**fc«jM  Sfcww  &  u^.tiJi*  See 
farther  title  Ltafti* 

To  the  grants  of  a  Sck  Gtfftratbn,  as  Parfon,  Prebend- 
ary, Vicar,  and  the  like,  the  Patron  muft  give  his  con* 
ferit :  brcaufe  fuch  fole  corporation  has  not  the  abfoTuic 
fee :  but  a  corporation  aggregate*  as  Dean  and  Chapter, 
Matter,  Fellows  and  Scholars  of  a  College,  (*fr,  or  any 
fole  corporation  that  has  the  abfolute  fee,  as  a  bifhop 
with  confent  of  the  dean  and  chapter,  may  by  the  Com- 
mon law  make  any  grant  of  their  poflV  fficuj  without  their 
founder  or  patron,  J  Infl*  300  i,— Sec  further  in  what 
cafe*  the  confirmation  of  the  Patron  and  Ordinary  is  ne- 
,  c :  ;  "j  ry  ;  an  d  as  to  con  firm  ation  by  d  ea  n  a  ad  c  h  ipte  r  of 
the  grant  of  the  biihop  ;  Km.  Jh\  title  LMiJttn;:snen>  (G,J 
(tf.j :  But.  Ahr,  L&Jh.  (G.) 

A  confirmation,  a*  has  been  already  fajd,  is  m  nature 
of  a  releafe,  and  ip  fonie  thing?  is  of  greater  force:  and 
in  this  deed,  it  ts  good  to  recite  the  eftat*  of  the  tenant, 
as  ahfo  of  him  that  is  to  confirm  it ;  and  to  mention  the 
confideration  j  the  words  ratify  and  <*njirm>  are  common- 
ly made  ufe  of;  but  the  words  give,  gnat,  Awft*  &r- 
by  implication  of  taw,  may  enure  as*  confirmation,  1  Ltjt. 
20C:  Wtft.  Symb-  L>  4S7- 

CONFISCATE,  or  CONFISCATED.  From  the 
Lat^wi£(vr  'T  and  that  from  $m,  which  figniries  mcto* 
nymically  the  Emperor**  tre^furc  :  and  as  the  Rmnm 
tit  fuch  goods  at  are  furfei(ed  to  the  Kmpcror*?  treafury 
Jor  anv  oH'e nee  arc  Ab^j  toftffmt^  (b  we  fay  of  thofe  that 
are  farfeiied  tr>  our  King's  Bxf^i^t*  And  the  title  to 
have  thcie  z  ods  is  given  to  tne  King  by  the  law,  when 
thev  are  ret  cioitntd  by  fome  oth^r:  as  if  a  man  be  in 
dieted  for  Keating  the  goods  of  another  perfon,  when 
thvy  are  in  troth  his  o*n  proper  gco^,  and  aht*  the  I 
goodi  ^reoryught  into  court  again  It  mm,  and  he  is  ajktd 
what  he  fays  to  the  faid  goods,  if  he  $Jel**ms  them,  he 
fcall  lolc  toe  goodsi  although  that  aftcrwaida  he  be  ac-  | 


CON  J 

qmtted  of  the  felony,  and  Fn  iC^n^  rn.il!  have  thorn  as  ow- 

ftfti\u<i\  hut  rt  iaothtrwift  jf  ae  ifo  not  Sifclahn  them* 
It  is  the  fame  wh^regu^ds  ,ire  found  in  the  pofleQioo  of 
a  lelon,  if  he  dljm.  tr.vt  them,  *nd  aTterwardi?  tu.  attainted 
for  O^her  j^nod?.  a  d  not  f -t  tJiciti  i  f>r  th^re  the  rj;  is 
which  he  tiifaw>s  ire  wjifcate  to  the  King  ;  but  had  he 
been  auamted  >or  ihe  l^me  ijoods,  they  Ihoulil  h  ne  been 
fliid  jd  be  fitted  and  nor  a^ftfe.  So  if  an  ap;>.  *1  of 
robbery  be  brought,  and  the  plaintiff  leave,  r  u-  ftimtof 
hh  goods,  he  (hail  not  bcrcd^d  to  enlarge  hi,  ;i|>pe  1  j 
and  rOr^afmuch  ihere  i*  none  to  have  the  goods  Co  left 
nut,  the  Kms  ftnill  have  them  as  twtfflcjetttj  according  to 
the  i  uIl1,  nan  caftt  Cbttjjus,  capii Jifas.  $tamd>  P,  C, 

lib.  3    rrt^  21. 

Goods  cor  af  ated  are  generally  foch  as  arc  arreted 
an<J  feized  for  the  King'*  ufe:  but  Mnfifcart  and  fsrif- 
feitit  are  /aid  to  be  fpAnhtia ;  an  !  $&ta  M>nfiftata  are 
Una  faiif/ifi/T.  3  I*/f,  zz? — -Sec  titfe  Ftrftitwrc. 

CONrORMlTV  to  che  church  of  Aj^/Wh  See  Stat* 
1  Eiiz..t  .zy  rj,"V.  and  title*  Rtatfa&tt  KQitccrrfii'/ietf?,  Rttt- 

CONFRATRIE,  e^ffattrnitas.l  A  fraternity,  brother^ 
hood^  or  foe  let  y;  as  the  mtt/nwU  St.  George,  or/« 
chevnlia-r  tie  let  ifa  gmrtur,  the  honourable  loeiety  of  the 
Knight*  of  ike  Gar;er. 

CONFRERES,  twf nitres.]  Brethren  in  a  religious 
houlc;  fellows  of  one  and  the  fame  fociety.  Stat.  32  Ufa. 
8,  t.  a+. 

CONFUSION,  pnprrp  by— Where  goods  of  two  per- 
fon?  are  fo  intermixed,  rha;  the  feveral  portions  can  no 
longer  be  diilinguifhxd,  if  the  intermixture  be  by  con* 
feat,  it  is  fuppofcd  the  proprietors  have  an  interelt  in 
common,  in  proportion  to  their  refpective  (harto:  but,  if 
one  wiffuliy  intermixes  his  money,  corn,  or  hay,  with 
that  of  another  man,  without  his  approbation  or  know- 
ledge, or  eaft  gold  in  like  manner  into  another's  melting 
pot  or  crucible,  our  law  docs  km  allow  any  remedy  in 
fuch  cafe  j  but  gives  the  eniirc  property,  without  any 
account,  to  him,  whofe  origia.-iJ  dominion  (or  property) 
is  invaded,  Snd  endeavoured  to  be  rendered  uncertain, 
without  his  own  confent.  %  Csnm.  405. 

CONGE  ABLE,  From  she  Fr.  leave  or  per- 

mtflion  ]  Signifies  in  our  law  as  much  as  lawful,  or  law- 
fully done,  or  done  wLh  pcrmifJian  :  as  entry  congea'jle, 
fcff.  Ut,  ,r"/7.  4?r>. 

CONGH  D'ACCORDER,  Fr.]  Leave  to  accord  or 
agree,  mentioned  in  the  Itatutc  of  jitta,  jS  i«  in 
thefe  words.— When  the  original  writ  is  delivered  in  the 
prefence  of  the  partirs  before;  juflke?,  i/»Wr  fhall  fay 
this,  Sir  juflicc,  ttygi  ti'azconUr^jand  the  juilice  fhall  fay 
to  him,  What  faith  Sir  R.  and  name  one  of  the  parties. 

CONGE  D'EiLIRE,  Fr.  \.  c.  leave  to  choofe.J  The 
King's  ILenfc  or  pcriitiflion  fent  to  a  dean  and  chapter  10 
proceed  to  the  election  of  a  hhhop,  when  any  bttboprick 
become';  1  nennt.  See  title  fi:Jtrvp« 

CONGIUS,  An  ancient  mcafure,  containing  about  a 
gallon  and  a  pint.  Cburta  EJmonJt  Scgntj  946. 

CONtNGF.RiA,  A  coney- borough,  or  warren  of  co- 
pies, hqtiif.        47  H-  J» 

CON  I UGAL  RIGHTS,  A  fuit  for  re/iu 'jfifpx 

cies  of  matrimonial  cnuJes  1 
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an  I  f  brought  when  cither  the  hulbartd  or  tvife  jsguilry 
of  the  injury  of  fiktraflm,  or  live*  Separate  from  the 


other 
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other  without  any  fuffkient  rcafon  ;  in  which  cafe  the 
ecclefiaflical  jurifdicfion  will  compel  them  to  come  toge- 
ther again,  if  either  party  he  weak  enough  to  tit  for  iV,  cm- 
frary  Jc  the  >V/iWiffli  of  the  ottor,  3  Comm.  94. — See  title 
Baron  and  Fwgi 

CONjURATfO,  An  oath;  and  emjurettu,  the  f  n  v 
with  ™rijur<itort  viz.  on'j  who  is  bound  by  the  Tame  oath. 
Conjut'ure  is  where  feveral  affirm  a  thing  by  oath.  Mm* 
Aigt.  tow,  t.  f.  207. 

CONJURATION,  eonjstratioS]  Signifies  a  plot  or 
compact  made  by  perform  combining  by  o;i.'h*  to  do  any 
public  harm:  but.  was  more  especially  uled  for  ibe  hav- 
ing (*swas  fuppofed)  perfouai  conference  with  the  devil, 
or  fame  evil  fpirit,  to  know  any  fecret,  orefftc*t  any  pur- 
pofc.  The  dirfr  rente  between  conjitratitn  and  witchcraft 
was  kid  to  be,  tbar  a  per  fan  ufing  the  one,  endeavour- 
ed by  prayers  ami  invocations  to  compel  the  devil  to  f;iy 
or  do  vrhnX  he  commanded  him.  the  other  dealt  rather  by 
friendly  and  voluntary  conference,  or  agreement  with  the 
devil  eir  f&mifiir,  la  have  his  de fires  fc  rved,  in  lieu  of 
blood  or  Oilier  gift  offered.  Both  differed  from  enchant - 
stent  or  forctry  ;  bctaufe  the  laiter  were  fuppofed  to  be  psr- 
fan.il  coflfeffbees  with  the  devil,  and  theiormej  were  but 
m*-duines  and  ceremonial  fbinu  of  wordi  ufually  called 
cbaims,  without  apparition.  Cv&eL 

Uawimy  in  hh  flew  tbt  Cmnt,  li},  1.  <?,  ?,  fays. 
Hint  owitrfrs  are  ihofc  who,  by  force  of  certain  magick 
words,  endeavour  to  raile  the  devil,  ami  oblige  him  io 
execute  their  commands-  Witt&&  arc  fach  who  by  wr.y 
of  conference  b^r^rtin  with  an  evil  fpiru,  to  do  w  hat 
they  defire  of  him  :  and  Swtfren  are  thofe,  who  by  the 
cfe  of  certain  fuperftitinus  word-,  or  by  the  means  of 
images,  are  fiid  to  produce  ftrangr  effec'tst  above 
the  ordinary  courie  of  nature.  AW  which  wrre  anciently 
puni filled  in  the  fame  manner  as  beretiiks^  by  the  writ  Jc 
&  rr.  tLo  evh&iirc*'/^  after  a  fentence  in  the  ecdeftailical 
court  :  and  they  might  be  condemned  to  the  pillory, 
£jV.  upon  an  inutiirocnt  at  Lorn  mo  11  law.  3  Juji.  44; 

/;.  .rj.  c .  j8. 

The  Simts*  33//.  3.  e,  S  :  and  1  j'ac.  y.t.  n,  a^ainft 
ttnjnratfon  and  ivifireraft  are  repealed,  by  Stat*  9  GV»t.  z. 
c.  5,  which  enacts,  ihr.t  1,0  profecution  (hall  be  com- 
menced on  the  fame';  bur  where  perfona  pretend  to  ex- 
ereife  any  kind  of  nititchiraft  or  c :.-i:t:r,-iticKt  c5\ .  or  un- 
dertake to  tell  fortunes,  cr  from  prerended  fldll  in  any 
crafty  feience  to  discover  where  goods  Helen  or  loll  miy 
be  found;  u^on  conviction,  they  Hall  beimprifonfda year, 
and  fhnd  in  the  pillory  once  in  every  quarter,  in  fame 
market- town,  and  may  be  ordered  to  give  fecuricy  for 
thtirgood  behaviour.  Sec  4  Own  60. 

CpKQUKST  Qmqweftitt,  the  fend  a  I  term  for/*rAt,£; 
As  to  eoanttiet  gTAnied  by  conqueft.  Sec  title  Piur;tn/i.aj. 
And  alio  title  Kim?- 

LONSANGUIMEO.  A  writ  mentioned  in  *Vf.  Orfc, 
Je  avOjprBa  0  &  coril«nguiaeo,  &rV,/",  2.?. 6.  See  £'. 


A  brother  by 


CONoAaGU 
fa',  h ;  f  *±  fide.     2  C -■. -r;tn  ■  I  j  -  * 

CONS  AN  G  LF1NI T  Y ,  c»fapg*i*it<u.  ]  ha  kind  red  by 
blood  or  binh  :  as  affikityA*  a  kindred  by  marri;ij;»T :  and  it 
is  confdefribte  in  the  difewtat'  iaods,  who  Hull  t.  ke  it  is 
next  of  blood,  tfr.  and  atfo  in  m^ie^rtffwsr,  whiih 
fliall  be  granted  to  the  next  of  Uw*  ^  tute  Bej\att\ 
E.itfCiilar, 


CONSCIENCE,  Courts  of.  Th cfe  are  courts  for  re- 
covery  of  fmall  d^bts,  conftituted  by  atl  of  psrliament,  in 
LmtUn  and  fVtJimtnfitrA  i3c,  and  other  trading  and  popu- 
lous di  ft  rids.  See  titfen  Courts. ;  Arrrfi  \  Prwff4t'i$c* 

CONSECRATION,  &c cities  Bipy.pi,  tSmeh 

CONSENT,  fn  all  when  any  thing  rxaviory  is 
Created  by  fW,  it  may,  by  confent  of  all  pt  rfons  that 
were  parties  to  the  creation  of  it  by  their  deed,  be  tfc- 
ftattd  and  annulled,  and  therefore  it  wa*  faid,  that 
warranties,  tet^gmsimeesj  ren[st  charges,  annulti  cove- 
nants, ieafes  for  yeiirs,  ufes  at  common  law,  Gfe.  may,  by 
Aihfrafmxe  made  withthr  muiuai  confcnc  of  all  iUm  were 
piirtUM  to  the  creation  of  them  by  deed,  be  annulled*  dif- 
chargedj  and  defeated,  t  Hep.  J 13  Mbanfs  Cafe. 

A  confent  ex po/l  is  not  of  any  Irgniiica  ion  ;  for  it 
cannot  be  bad  (or  things  which  cannot  be  othenvife  j  ftr 
Factum  Ch.  J.  AW.  312,  fn  v  Porttr* 

The  confent  of  the  kehr  makes  good  a  tW  dntife* 
Cbatic.  Cafei,  Tntf,  33  Car.  z.  Lml  Cmi&n/y  v.  MiJJLion, 

I  C  C  20S.  Conient  of  rediajnder-man  far  lift,  tho*  but 
vahal,  is  binding,  and  decreed  to  confirm  building  (ca- 
fes accordingly.  2  €bm*  *S  ;  Fttjlb  -$2  *  {Sf'  2  ;  >f  T' 
tf^y  v.  77^  0/'  Lriajltr.  Confent  «  /rr«y  of  a  title 
to  land  in  /tnotbtr  mtf*tj  than  whrrf  the  land  lies  will  not 
help,  it  being  an  error,  though  fu  h  canfrni  be  tf  record  : 
a  reed  per  tur.'  a  Stout.  9  ^,  pi.  97  :  /"^i.  34  Gctrg  2. 

A  burgrfs  of  a.  rorporatiun  ccssftKtiiig  to  he  turned  ozt 
from  his  burgef/s  place,  and  the  common  council  of  the 
corporation  removing  him  accordingly,  ao«  not  amount 
to  a  refign^tion :  and  a  peremptory  mtmfaittmi  wa&  granted 
to  reftore  birm  H<h  jjo:  &ujfr  if  Gfot(Cfj/rrJi  cafe* 

CON S E Q|J K N T I A 1 ,  LosIks  or  Damage  It  is  a 
fuBiiAfscninipriuetple in  law  *nd  re;tf  n,  iluti  he  ivn.o  does  the 
firfl  wrong  fhali  anfw.er  for  rail  confequcntial  da/r.ages. 

I I  Mati.  639  :  Rfifiuell  v.  Priori  but  t4i»  admits  of  limi- 


t  trre,  oud  the  bottglw  fall  u^on  ^noJier  ififo 
iction  lies.    So  if  a  ni.in  $)mti      butts*  -nd 


is  hixJrtii.  So  if  I  am  b u i J c ; :  1  my  own  haute,  and  a 
pWr  ^  tinhrrjaih  m  my  r;^bUur\  to,fi  antS  bfcaka  part 


fitrea.  Harm.  422.  42     3 ?c  title  Lbr.ru  -  l&tf/  - . 

If  I  have  n  I  cannot  fa  let  it  inut  th«it  it  fh^ll 

drown  my  neighbour's  I »nd,  Arg.  fftt.  119  tites  b£if. 

j^..  &.     ii  a  (lniR£C.r  rlfeil  f       f tU4UB         &tv<^  '■tc>rj5v 


a  I  :ict:u.i  on  the  caie,  for  the  leviPraJ  wror^s  ri^ev  nave 
l J 1  c  1?v  :'u£laincd  ;  ptr  Q»$£  L'h.  j.  2  ftittfi.  3  4 

Where  one  is  Mrflr  ftf  a  /iifi^/,  all  wrjich  Ictljws  by 


I  protccute  them,  whereby  the  maJlct  io!c5  the  kfii-j 


CONS 


CONS 


•f  h:s  gondf,  t!ir  men  not  daring  to  go  on  with  their 
ttork.  Cro.  'J.  5^7  :  Ctnret  v.  Tayhr,  A.  beeah  the  f ever 
of  B  by  which  cattle  get  into  C.'s  ground,  6*.  lhall  have 
cafe  a«*infl  ./  bu:  not  trefpuf*.  Per  R.H:  Sy.  i\t  :  Con- 
fer v.  St.  )'•!>*.  If  A.  l<*ti  trif  horfe  by  which  bt  turn  on  iJ. 
jf.  is  the  trefpaffi  r,  and  not  H.  2  Stilk.  63 1. 

H?  that  m.-.kes  a  fire  in  his  fi-l.l  mull  fee  that  ic  does  no 
karat,  and  anfsver  the  damage  if  it  does;  but  if  a  fud- 
den  llorm  rife th  which  he  cannot  (lop,  it  is  a  matter  of 
evidence,  and  he  n»u!t  Ihew  it.  1  Sate.  13.  //.  4  :  Turbi-rvil 
v.  Stump.  If  a  man  keeps  a  beaii  t.f  a  Javagt  nature,  as  a 
lion,  &a  it  is  at  hij  peril -to  keep  him  up,  and  he  is  an- 
fwerable  foe  all  the  confluences  of  his  getting  loole  ; 
p-f  R.i  nr>:d  Ch.  J.  Gilb.  1 87.  Jbi  King  V.  lluy^itu.  Sec 
title  MI  ton. 

CONSERVATOR,  ZaL.)  A  protector,  preferver,  or 
maiiraincr ;  or  a  (landing  arbitrator,  chofen  and  appointed 
as  a  guarantee  to  compofe  and  adjull  differences  that 
mould  arifc  between  two  parties,  &c  Paro<h.  Antiq. 
/■  f'3- 

: -vatof  of  the  Peace,  eonfrrvator  lei  eu/los 
fn:is.)  U  be  that  hath  an  cfpecial  charge  to  fee  the 
ki  i^'s  peace  kept:  and  of  thefecbnfervators  Lambard  faith, 
thai  b»-f >ic  the*  rr  gn  of  Ed.  III.  who  firrt  created  Jujlieet 
of  ibf  l\;t:et  there  were  divers  pcrlons  that  by  the  com- 
mon law  had  intcreft  in  keeping  the  peace  ;  fomc  where- 
of had  that  charge  by  tenure,  as  holding  lands  of  the 
king  by  this  fervice,  isfr.  And  others  as  incident  to 
their  offices  which  they  bore,  and  fo  included  in  the 
fame,  tint  they  were  ncverthelef*  called  by  the  name  of 
their  office  only :  alfo  fume  had  it  fimply,  as  of  itfelf, 
and  were  therefore  named  cufl^ds  pacts,  wardens  or  con- 
fervators  of  the  peace.  The  Chamberlain  of  Che/ler  ft  a 
confervatnr  of  the  peace  in  that  county,  by  virtue  of  his 
office.  4  11.  zit.  S'lf'J'i  of  counties  at  common  law 
are  cbnfervatflifs  of  the  peace;  and  centa'da,  by  the 
common  law  were  confervators,  but  feme  f.iy  they  were 
only  fuboroinate  to  the  conl'crvators  of  me  peace,  as  they 
axe  m'W  to  1  he  j  office. 

The  King's  M  jelly  is,  by  his  office  and  dignity  royal, 
the  principal  confervator  of  the  peace  wiihin  all  his  do- 
minions;  an  J  may  give  authority  to  any  other  to  lee  the 
peace  kept,  and  to  puniih  fuch  a>  break  it :  hence  ic  is 
ufually  culled  the  King's  peace.  Tnc  Lord  Cnanccllor 
or  tCceper,  the  Lord  Trealurrr,  the  Lord  High  Steward 
of  England*  the  Lord  iVl4rcfch4l,  and  Lord  High  Con- 
flable^f  England,  (when  any  fuch  officers  arc  in  being) 
and  all  the  Jultices  of  the  court  of  K'm^s  limeb,  (by  vir- 
tue of  their  orlices,)  and  the  Mailer  of  the  Rollf ,  (by  pre- 
fcription,)  are  general  cmfcrvators  of  the  peace  through- 
out the  whole  kingdom,  and  may  commit  atl  breakers  of 
it,  or  bind  them  in  recognizances  to  keep  it:  the  cutr 
judges  are  only  fo  in  their  own  courts.  The  coroner  is 
alfo  a  confrrvator  of  the  peace  wiihin  his  own  county ; 
as  is  alfo  the  the  riff",  and  bo:h  of  them  may  take  a  recog- 
nizance or  frcurity  for  the  peace.  Conikables,  ty thing- 
men,  and  the  like,  are  alio  confervator*  of  the  peace 
withifl  their  own  jurildiciions  j  and  may  apprehend  uM 
breakers  of  the  oeate,  and  commit  them  till  they  find 
farcies  fur  thdr  keeping  it.  1  Comm.  350.  See  title  Juf 
tla  t  tf  Peace %  Cmim'tment. 

LoNSEKVATOR    OP    THE     TbUCE    AND  SaFE-CoN- 

»t>CTS,    cttfcTvator   induttarun    (J  fihorum  regis  eon- 


fattatm*)  Was  an  officer  appointed  by  the  king's  letter* 
patent,  whofc  charge  was  to  inquire  of  all  offences  done 
agaiaft  l he  King's  :ruce  and  fafe-conducls  upon  the 
main  ka,  ou:o.*  the  liberties  of  the  cinque  ports,  as  the 
admirals  cullomably  were  wont  to  do,  and  fuch  at  her  things 
as  arc  declared  in  Stat.  2  lift.  5.//.  1  c  6.  Two  men  learned 
in  the  law  were  joined  to  conservators  of  the  truce  as  alloc- 
ates ;  and  mailers  uf  Chips  fwern  not  to  attemptany  thing 
ngainff  the  truce,  &t.  And  letters  of  requeil  and  of 
Darqoe  were  10  be  granted  when  truce  was  broken  at  fca 
to  make  rellitution.  Stct.  4.  H.  5.  c.  7  :  See  title  Truce. 

There  was  anciently  a  Corfavator  of  the  pri-jiltges  of  the 
Hofpitallns  and  Ten  !,us.  Well.  2.  c.  43.  And  the  Cor- 
poration of  the  great  level  of  the  fmj  confills  of  a  gover- 
nor, fix  baililfs,  twenty  anje>  irttoij,  and  commonalty. 
Stat,  i  5  Cor.  2.  c.  i~. 

CONSIDER  A1  lb  CURLS,  I  soften  mentioned  inlaw 
pleadings,  and  where  matters  ate  derexmined  by  the  court. 
IJto  confideratum  tt  /f  curiam,  i.e.  1  herefwrc  it  is  con- 
fid  ercd  and  adjudged  by  the  court ;  conjitieratio  curi*  is 
the  judjjm'-nt  of  the  court. 

CONS1DLRA  1  ION,  ewJiJerntio.)  The  material  caufe, 
quid  or  fro  quo,  of  any  contract,  *  ithout  which  it  will  not  1  a 
effectual  or  binding.  This  Confideration  is  either  e.x- 
.frejfed ;  as  when  a  man  bargains  to  give  fo  much,  for  a 
thing  bought ;  or  to  fell  h;s  land  for  ico  /.  or  grants  it 
in  exchange  for  other  lands ;  or  where  I  promiie  that  if 
one  will  marry  my  daughter  or  build  me  a  houfir,  l£e.  I 
will  give  hirn  a  certain  fum  of  money;  or  one  agrees  for 
a  certain  lum  to  do  a  thing.  Or  i:  is  implied,  when  the  law 
itfclf  enforces  a  confederation  ;  as  where  a  pcrfon  comes  to 
an  inn,  and  there  (laying  eats  and  drinks,  and  takes  lodg- 
ing for  himfelf  and  horfe,  the  lawprefumcs  he  intends  to 
pay  for  both,  though  there  be  no  exprefs  contract  for  it ; 
and  therctore  if  he  difthargc  not  the  houfe,  the  hart  may 
Hay  his  horfe  ;  and  fo  if  a  taj  lor  makes  a  garment  for  ana- 
thcr,  and  there  is  no  exprefs  agreement  what  he  (hall  have 
for  it;  he  may  keep  the  clothes  till  he  is  paid,  or  fue  the 
party  (or  the  fame.  5/^.19:  Plovd.^oi:  Dyer  30, 
337- 

Confiderations  may  beconfidcred  either  as  relating  to 
eantrafJi  generally  or  to  deed;  in  particular ;  and  further 
relating  thereto,  See  titles  AJitmpftt,  Deed. 

As  to  oniratls,  a  confideration  m*y  be  defined  to  be 
the  reafon  whiih  moves  the  contracting  party  to  enter 
into  the  contracl. — This  conffderasion  mull  be  a  thing 
lawful  in  itl'c.f,  or  cife  the  contract  is  void.  A  good  con- 
ftdcraiion  is  that  of  blood  or  na:ur.tl  affVcitoTl  Wiwt'.-n 
near  relation* ;  the  fatuftEHoa  accruing  Irom  whuh,  the 
lawelleems  an  equivalent  for  whatever  benefit  may  move 
from  one  relation  to  another.  3  /JrA.  83  :  1  Lift.  271  : 
1  Rep.  176.  This  confideration  may  iometimcs  however 
be  let  afuie,  and  the  contract  become  void,  when  it  tends 
in  its  confluences  to  defraud  creditors  or  other  third 
pcrfons  of  their. jolt  rights.  But  a  contract  for  any  ialu- 
g|fc rr  i»u  ;cruion,  as  tor  marriage,  for  money,  for  work 
done,  or  lor  otlier  reciprocal  contracts  can  never  be  im- 
peached at  law :  and  if  it  be  of  a  fufneient  adequate  value 
is  never  fet  a(Hc  in  equiiy:  for  the  p?rfcn  contracted 
with  has  then  given  an  equivalent  in  rccompence  and  is 
therefore  as  much  an  owner,  or  a  creditor  as  any  other 
perfon.  2  Can.  444  :  Jfyf*  Max..%-]  :  Hob,  230.  See  titles 
Fraud \  Fraudulent  Conveyance. 

Theft 


CONSIDERATION. 


CONSPIRACY. 


Thefc  valuable  confederations  are  divided  by. the  Civilians 
into  four  fpedes— £>e  at  Jts — Fade  at  facias  Fitch  itt  Jut. 
— D*  ut y«r;«i,  ilie  bare  mention  of  which  ii  here  futa- 
cient. 

A  conftderation  of  fntne  fort  or  other  is  fo  ahfolutcty 
Jieceilary  to  the  forming  of  a  centrafl  thai  a  n*<t#m  paflum 
or  bare  agreement  to  do  or  pay  any  thing  on  one  fide 
without  any  compenfation  on  the  other,  iv  totally  void  in 
law:  and  a  man  cannot  be  compelled  to  perform  it.  Dr. 
&  St.  d.  %.  c.  14.  As  if  one  man  prnmifes  to  give  ano- 
ther 100  I.  here  there  i*  nothing  contracted  for  or  gi^en 
op  one  fide*  and  therefore  tbejc  is  nothing  binding  on 
the  other;  And  however  a.  man  mayor  may  not  be  bound 
to  perform  it  in  honour  or  confidence,  which  the  muni- 
cipal laws  do  not  take  upon  them  to  decide,  certain \y 
thofe  Jaws  will  not  compel  the  execution  of  what  he  had 
no  vifiblc  inducement  to  engage  for,  and  therefore  our 
law  has  adopted  the  mixim  of  the  civil  Uw  cx  ttxdo  pttft* 
*cn  oritur  afile.  Hut  any  degree  of  reciprocity  will  pre- 
vent the  pact  from  being  nude:  nay  even  if  the  promife 
be  founded  on  a  prior  moral  obligation  (as  a  promife  to 
pay  ^juft  debt,  though  barred  by  the  ftatttte  of  limita- 
tions) it  is  no  longer  rnrdtua  paffwtt*  And  as  this  rule 
wan  principally  eliabtiDied  to  avoid  the  inconvenience 
that  would  arile  from  fix  ttng  up  mere  verbal  promifes,  for 


fttnc  tuJwnces  voluntary  and  ttotrf — as  :o  which  lat- 
ter, fee  FiHt&larHjiiSi  observations  in  Turn.  Eq.  334,  w. 

DtcJj  alio  mu!t  be  founded  upon  goud  and  lu  Ilk  Sent 
confides  don,  not  upr>n  An  u  furious  cantradl.  font.  1 1  F/iZr 
c>  8, — Nor  upon  fr^ud  or  colluaon  cither  to  deceive  pur- 
chafurs,  jtyrajfrfr,  or  juJl  and  lawful  creditors  £,\t,'j.  13 
Eh^r  tr .  5  :  27  Elm.  c.  4. — Any  of  which  bad  confidera- 
tioni  vv  i  J I  vacate  ;he  deed  and  fubjett  fyth  perfons  a*  put 
the  fame  in  urc,  to  forfeitures*  and  oJten  to  imprilon- 
ments.  .A  deed  alm>  or  other  grant  made  wiihout  any 
«onfideracion  is,  as  it  were  of  1 
ftrued  to  enure  or  to  be  effectual 
grantor  him  {elf.  Peri.  J.  c^,  T 
alfoT  Jjke  ih.'it  of  contrail 
ehh  one — Deed;  nude 
are  confiJsred  as  merely  voluntary,  an.i  are  frequency  fet 
jfide  in  favour  of  creditors,  and  6mo  Jtde  puffer*.  2 
Csww*  796*  See  farther  title  Deeds,  y, 

A  conlideratton  ought  to  be  muter  of  profit  and  benefit 
to  him  to  whom  it  ii  done:  by  r?4lbn  of  the  thir^e  or  trou- 


*A\ :  for  it  is  con- 
1  to  the  ufe  of  the 
ifidcratioii  of  deeds 
be  either  a^Wor  \tdu- 


nie  (ji  tne  con- 
e  good,  arid  the 
a  that  breach  i 


126:  Cm.  EHz.  8*3.  But  Jf  th:rc  be  a  double  confi- 
derntion,  for  the  grounding  of  a  pjomife,  for  the  breach 
whereof  an  action  is  brought  j  th< 
fidrrations  be  not  good ,  yet  if  the  < 
promife  broken,  the  action  will  li 

fur  one  conn  deration  ii  enough  to  fupport  the  promife* 
t  LIU.  2^7,  A  c  on  fid  tr  rat  ion  mufl  be  lawful,  to  ground 
an  ajfittn.jh.  a  Lev.  ifit.  Where  conJiderationa  arc  va- 
luable, and  confiil  of  two  or  more  parts,  thrre  the  per- 
formance of  every  part  ought  to  b^  fhewn,  Cra.  E/.:<z, 
579,  lu  cafe  a  deed  of  feoffment  be  made  of  land*  ;  or  4 
fine  and  recovery  be  pafTed,  and  no  con  fide  ration  is  ex- 
pretfed  in  the  deed,  Wc.  for  the  doing  thereof,  it  frail  be 
intended  by  the  law,  that  it  was  m.idc  in  truft,  for  the  ufe 
of  the  feoffor  or  conufor;  for  it  mail  be  prcfumed  he 
would  not  part  with  his  land  without  a  confidcratioo  ;  and 
yet  the  deed  fliall  be  conlirued  to  operate  fomcthing,  and 
that  Whit  h  »s  moll  reafonsblc.  1  Lrll.  Abr.  zrpo. 

CONSIGN,  fs  a  word  ufed  by  merchants,  where  goods 
areaffigned,  delivered  overt  or  tranfmktcd  from  beyond  fea. 
or  elfcwuere  to  a  factor  j  \Sct  l,cx  Mtrait.  See  titles  Afir* 
chant,  Fiifltir. 

CONiilLIUM,  Jiex  ttnfiill  A  time/  allowed  for  one 
accultd  to  make  hiid-jferce,  and  anfwer  the  charge  of  tHc 
accufcr — It  is  now  ufed  for  a  fpeedy  day  afptiinted  to 
argue  a  tkmurr<T\  v*hich  the  court  gran; *  sfter  the  du- 
murrer  joined,  on  re  i  iiri^  the  record  of  the  caufe,  &c. 

CONlilMlL.l  CASU,  writ  of/W/j_>  in.  A  writ  of  ent/y. 
This  and  the  writ  in  cofu  p^vh*  Isiy  not  at  common  law, 
but  are: given  by  itatutc  G/w,6  Ed.  r.  r.  7,  and  WV/?^  2, 
13  Bd.  i.r.  24.  for  the  revcrfiooer  after  aiiena'ion  ;  but 
during  the  life  of  the  tenant  in  dower,  or  other  tenant  for 
life.  See  F.  N,  B.  205,  206  :  3  C^/r.  :  G3.  n. 

CON  SI  STOR,  A  4  nag  ill  rate  fo  tailed:  tffiibm  Rogcro 


it  is  common]! 


ta*  much  as/r,e- 
■a  for  n  eoundt- 
0/  juftice  in  the 


twiuin^  Or  tribunal  : 
hftttfe  of  ecc'cfjajiii 
fpintuai  court  ;  a  I 
every  archbilhopand 
ft  dory  court,  held  bt 
h:^  cathedral  church 


points  a  comniiiiitry  [cam/fiJ^irtvj  fortumtTis]  to  jud^e  in 


the  faid  funis  for  him>  he  promifes  co  pay  th,  m  :  this  is 
no  coofideration,  becauEe  ic  was  executed  heftfe.  Uut  it 
will  be  oiher'.vifo,  if  the  funi:  were  p.ii.l  ui  th-  r tqtttfi 'of 
the  other.  M*,r  zio  •  Qr<>*  £1&.  2$:..  A  mere  volun- 
tary curcefy  will  not  be  a  g^od  e.cjiiii  i  (ration  of  a  pro- 
miie;  but  the  value  and  prujv:r£i;  n  ot  the  coulideration 
is  not  material,  to  rnnm:ain  an  afuon  \  fur  a  lhiliin«  or 


each  province  n,Jpc£UvelJ,- 

CONSOUDATiON,  co 
ting  of  two  Ltn:  fice^intocm 
union  is  to  be  by  the  ailem 
incumbent,  bfc  and  to  be 
together.    Vi-e  titles  Clntft'. 


a.1  Ts 


fed  for  the  unt- 
.  r.  zi>  V/i.ich 
r)%  patron  and 
hes  Jving  nf;ar 
word  ii  taken 
\y  an  uniting 
His,  SsV.  wuji 


A  conuJeration  that  is  void  in  part,  is  void  in  the 
whole;  and  if  two  confadentu'ms  be  allcdged,  and  erne 
of  thzm ia  fouad  faife  by  ihejuty,  the  adion  f.uts, .AW, 


CONSPIRACY,  &hfptr4tt0.\  This  wurd  was  formerly 
ufed  aiaiull  cxcluliveiy,  for  an  agreement  of  two  or  more 
perfon*  fatfeiy  10  mdict  onet  or  to  procure  him  to  be 
indicted  of  felony  -t  who  after  ac^u.italj  iTiall  have  writ 

©1' 


CONSPIRA  C  V. 


of  ccfy'.tafj.  S'.c  35  Edtv.  it  jlctt.  t :  7  f7r».  5 :  iS  //•*. 
6.  c.  12.  bee  poll  title  Copffur.itcr.  Now,  it  is  no  lefs 
common'/  uk'd  fof  the  unlawful  combination  of journey- 
rocn  to  raife  their  wajjes,  or  to  rciufc  worhinp,  exwpt 
on  certain  itipul.itol  conditions;  an  offence  particularly 
provided  for  by  S/a»\  2  #  3  £.  6.  c.  15  j  (revifed,  con- 
tinued and  confirmed  by  I'tat.  22  &  23  Car.  t.  c.  19, 
now  expired  0  v/hiih  enact*  among  other  things,  that 

if  any  artificer  do  coufpire,  that  they  fhall  not  do 
t!ieif  works  but  at  a  cert.:  a  price,  or  lhall  not  cake  upon 
ihcra  to  ftnifb  that  another  ha.h  begun,  or  Anil  do  but 
a  certain  work  in  a  day,  or  thall  not  work  but  at  ccit.-.in 
times,  every  perfon  lo  confpififtg,'  fhall  forfeit  for  the 
f.ril  offence  10/.  or  be  impril  mcd  20  days,  for  the  fecond 
zol.  or  be  pilloried,  and  fur  the  third  40/.  or  be  pillori- 
ed, lofe  un  car  «nd  become  infamous." — This  Stat. 
2  $&  3  £  6.  t  5,  appears  to  be  yet  in  force,  though  not 
frequently  rtforted  to  for  remedy  in  this  cafe;  the  pro- 
ceeding being  ufuatly  by  indictment  for  confpiracy. 

By  the  Common  law  there  can  be  no  doubt  but  that  ail 
confederal  wlw.focver,  wrongfully  to  prejudice  a  third 
perfon  are  highly  criminal.  1  Hawk.  P.  C.  r.  72.  §  z. — 
See  further  S/at.  5  Elz.  c.  4,  particularly  ;  »,  19,  20. 
and  this  Diet,  titles  Lntcwcrj ;  Servant  t. 

Journeymen  confederating  and  refuftng  to  work  un- 
lefs  for  certain  wages,  may  be  indicted  for  a  confpiracy  ; 
hotwithftanding  the  fl  umes  which  regulate  their  work 
jmd  wages  do  not  direct  this  mode  of  profecution;  for 
tbit  offence  confilh  in  the  coefpiring  and  not  in  the  re- 
fuf*),  and  all  confpiracies  are  illegal  tJiough  (ha  tub* 
ject  matter  of  them  may  he  lawful.  See  the  cafe  of  Jhf 
Trik^wmeu  v.  77*  Ludta  BtVwtrs,  8  Mvd.  1 1,  320. — So 
alfo  a  bare  confpiracy  to  do  a  lawful  act  to  an  unlawful 
end  is  a  ciime;  though  no  act  be  done  in  confequence 
thereof.  8  Aflfc/,  521. —  1  h.;  fact  of  confpiring  nccj  not 
be  proved  on  the  triaJ,  but  may  be  collected  by  the 
jury  Iroro  collateral  circumstances.  1  Mack.  R?/>.  392  : 
o'/'/j.  t4+-  Anl  if  the  parties  concur  in  doing  the  adt, 
aliruuj.li  they  were  not  prtvioufly  acquainted  with  each 
other,  it  i:  coafpiracy.  Lord  Mansfitld  in  the  cafe  of  the 
prit  DCn  in  the  Kin^s  Bcntb.  bid.  ¥.  ZbG.  3. —  I  lla.ik. 
i\  C.  :.  72.  §  2.  /'«  n. 

Writ  of  confpiracy  lies  for  him  that  is  indicted  of 
a  trefpaf?,  and  acquitted,  though  it  was  not  felony  :  alfo 
upi.n  oil  mdi&ment  for  a  riot.  2  A/W.  306:  5  Mod.  405. 
Where  a  man  is  falfely  indicted  of  any  crime,  which 
may  prejudice  his  fame  or  repuration  ;  and  though  it 
doth  not  import  flander,  if  it  endangers  his  liberty  ;  or 
if  the  :;idicinunt  be  injurious  to  his  property,  &e.  writ 
of  confpira.-y  licth.  3  Soft,  97.  But  though  a  confpira- 
cy to  charge  falfely  be  indictable,  yet  the  party  ought  to 
Jhew  himfclf  to  be  innocent  ;  and  the  writ  of  confpiracy 
lies  not  without  an  acquittal.  M<h1.  Caf  137,  185,  186. 
Not  only  writ  of  conspiracy,  which  is  a  civil  action  at  the 
full  cf  the  party  ;  but  alfo  action  on  the  cafe  in  the  na- 
ture of  a  writ  of  confpiracy,  doth  lie  for  a  fjlte  and  ma- 
licious accufation  of  any  crime,  whether  capital  or  not 
capual.  even  of  hi^h  treafon  ;  and  this  though  the  bill  of 
in  li£bncnt  is  *  >unu  igMwrnus,  or  it  does  not  go  fo  far  as  an 
jndiciitien:.  An  J  t  lie  fame  damages  may  be  recovered  in 
fuch  .iftion,  as  in  «»  writ  of  confpiracy,  where  the  party 
is  lawljl'y  acquitted  by  verdict.  1  Rol.  Ah.  ill*  1 12  : 
,  secGttt.Ca.  185:   ic  M-d.  1 48,  2 14  :  Salk. 

15.    :.n  action  ou  the  cafe  is  preferable,  as  being  moic 


in  ufe,  and  the  proceed!"?.)  er.ler.  3n  i  not  attended  with 
fuch  nice;:es  a.  the  wntof  conipiracy.  bee  title* id  ...  .  im 
1*}  oft  cut  it*  ;  ziilion. 

It  one  falfely  and  roalicioufly  procure  ano  her  to  be  ar- 
retted, and  brought  before  a  juilicecf  peace  to  be  examined 
concerning  a  Mony,  &c.  on  pcip  P.>  to  vex  and  difgrace 
him,  and  put  him  to  charges  a:.J  trouble,  althot-'gh  he 
is  not  indicted  for  the  f*me,  yet  he  may  have  an  atfiou 
»« ti*e  enft  \  in  which  he  need  not  aver  that  he  was  law- 
fully acquitted,  as  he  ou^ht  to  do  in  a  wrii  of  confpiracy  : 
but  he  mult  aver  that  the  accufation  was/'aJfe  &  mnl-wj 
wfctcb  words  are  neceffory  in  the  declaration  ;  and  it  mull 
appear  tint  there  was  no  ground  for  it.  And  as  an  cftioncn 
tbtiafe  maybe  profecuted,  again Ji one  perfon,  wi.ere  the 
writ  of  confpirucv  cr  rodictmcnt  doth  not  lie  but  afc>ainft 
two,  this  action  is  moll  commonly  brougnc.  1  Daav. 
Abr.  208,  213:2  lnfi.  562,  038. 

Cent j  iratnn  may  be  indicted  at  the  fuit  of  the  King  ; 
and  at  the  Common  law,  one  may  prefer  an  indictment 
againft  conlpirarorj,  who  only  confpire  together,  and 
nothing  is  executed  :  though  the  confpiracy  ought  to  be 
declared  by  fome  act,  or  promife  to  Hand  by  one  ano:hcr, 
tSfc.  But  a  bare  confpiracy  will  nut  maintain  a  writ  of 
confptr.icy,  at  the  foil  of  the  party,  becaute  he  is  not 
dftOM  d  by  it ;  though  it  is  a  ground  for  an  indictment. 
gRr/j.$6  :  z  Rul.  Abr.-j-j.  If  the  defendants  can  Ihow 
any  foundation  or  probable  caufc  of  fufpicion,  they  fhall 
be  difchatgrd  :  and  if  a  man  hath  good  caufe  of  fufpicion 
that  a  perion  is  guilty  of  felony,  and  caufes  him  to  be 
indicted,  in  profecutton  0/  juilice,  action  of  confpiracy 
will  not  lie  :  but  it  is  otherwife  if  the  profecutor  im- 
pofes  the  crime  of  felony,  where  no  felony  was  commit- 
ed.  1  RJ.  .1%.  115  :  4  R<p.  438. 

An  action  lies  not  againlt  a  jullice  of  peace,  who  fends 
out  his  warrant  upon  a  falfe  accufation  :  but  it  lies  if  he 
makes  it  out  without  any  accufation.  1  /..-..  187.  Con- 
fpiracies ought  to  be  out  of  court ;  for  it  a  profecu- 
tion be  ordered  in  a  courfe  of  jullice,  and  witnelles  ap- 
pear againlt  a  party,  &c.  there  lhall  be  no  puniihrnent : 
and  if  per  fans  acted  only  as  jurors  in  a  criminal  matter, 
or  judges  in  open  coutt,  theic  is  no  ground  ior  profecu- 
tion. 8.P.C.  173 ;«  xzRif.zx.  If  all  the  delendants 
but  one  are  acquitted  on  indictment  for  conlpiwcy,  that 
one  mutt  be  acquitted  alfo;  becaufe  one  perfon  2lone 
cannot  be  indicted  for  this  crime:  and  hufbind  and  wife, 
being  but  one  pcrlon.  may  not  h-  indicted  alone  for  a  con- 
fpir-cy.  2  Rol.  Jbr.  70.  The  rtbgttttcaJ  of  one  per- 
fon is  the  acq  iittal  oi  another  upon  indictment  of  con- 
fpiracy. 3  M  d  220.  (/.<•.  where  only  tuo  are  indicted, 
and  it  is  nuciaid  or  proved  that  they  confpircd  with  others, 
unknown.)  Though  where  one  is  found  guilty,  accord- 
ing to  the  opinion  of  the  Lord  Chief  Jullice  Hale%  if  the 
other  doth  not  come  in  upon  procefs,  or  if  he  dies  pend- 
ing the  fuit,  judgment  lha'l  be  had  againlt  the  other. 
1  Vent.  234.  Writ  of  confpiracy  was  brought  againlt 
two  perfons,  and  one  found  Not  guilty  ;  the  other  lhall 
not  have-Judgment ;  but  in  a&ion  on  the  ceft,  it  had 
been  good,  do  Ehz.-Qi.  And  adtion  on  the  cafe  in 
the  nature  of  a  confpiracy  may  be  brought  againlt  one 
only.  1  Htnvk.  P.  C  c.  72.  §  8.  If  the  parties  are  found 
guilty  of  the  confpiracy,  upon  an  indictment  of  felony,  at 
the  King's  fuit  ;  the  judgment  is,  that  they  fiiall  lofe  their 
frank  iaw  (which  difables  them  to  be  put  upon  any  jury, 
to  be  lworn  as  witneiks,  or  to  appear  in  pexfon  iu  any 

of 


CONSPIRACY. 


CONSTABLE. 


of  the  !Ci ng *s  courts)  and  that  thsir  lands,  gordi  and 
chattels  be  felled  as  forfeited,  and  tTicir  bodies  commit- 
ted  ro  prifon  j  which  is  colled  a  vilhtwtm  rt  hwni.  2  Injr** 
id.j,  222  :  Crcnrpf,  ju  ?.  I  j<S  :  1  //V.i  4  /*.  C.  c.  jz,  $  9. 
There  has  been  no  inftance  of  the  villainous  judgment 
fmce  the  reign  of  Etka,tih  The  ufint  mode  of  nunifh- 
mrnt  at  prtlrnt  i«,  by  pillory,  fine,  impn'onrntnt,  <Mid 
fuiccy  for  good  behaviour.  Jfari*.  d,6,  1027:  Stt  fl,  I96. 
- — The  Qttiir:ie>  SefRort* have  juriidiftion  over  this  of- 
fpn  e;  Rj./j  £0 :  Sftf^jii.  And  on  motion  in  ar- 
rdtof  judgment,  the  defendant  mull  be  peribnally  pre- 
fers in  COlirt  $t%  iZ2j  :  Utm\  031. 

The  matter  of  the  conspiracy  oug ht  to  roue h  a  man*s 
life,  where  the  vitUiiioos  judgment  is  impofed,  1  Hmok. 
P.C.r.ji.  Forconffjiringtochargtra  pehon  with  p. ii Ton- 
ing another,  Gfr,  one  of  the  parties  u as  fined  1000/.  fttd 
tome  others  had  judgment  of  the  piltptyi  and  to  br.  burnt 
in  the  cheek  with  the  letters  F.  and  6\  to  fignify  falfe 
tonfpiraters.  Mtw  S 16.  As  fine  ard  rmpj  ifonmcnt  is  the 
ufual  punifhmeoi  at  this  day  on  indictment  for  (ttj^urary, 


I11' 


all 


lined, 
Z. 


fo  on  writ  of  con  (piracy,  & 
and  render  dauiagts.  .ace  I 
at  Urge. 

CoXSPIItATORS,  emrjfuratvti.']  Hy  Stiit.  33^  i.jl?-  2, 
arc  defined  to  be  thote  that  do  Mod  themfclvcs  by  Oath, 
covenant',  or  other  alliance,  that  every  of  them  fhiill  aid 
1  lie  other  fatfely  and  nialktoufly  to  indifl  perfbns  :  or 
f«df<Jjr  to  move  or  maintain  plea*,  Eflfc.  And  fuch  as  rc- 
r;  1  n-<-n  in  the  country,  with  liveries,  or  fees,  to  main 


[..!!.  [heir  rr,u 
the  takers 
lords,  who 


falfe 
hath 

either  ben 


which  1 


ids  as  well  to 


juiticcs  of 


e  of  their  lojds  or 
gain  ft  conTpirators, 
in  que  ft,  the  King 
add  1  he  juftices  of 
11,  on  every  plaintT 
\-Ji.  3-  r*  10.  From 
:ral  of  our  old  law 
a,  and  confounded 
Hofe  iit!es.  Ucftdcs 
by  plotting  igainil 


award  incjuejl  thereupon, 
the  de  fen  pt  ion  of  confpir 
books,  confpiracy  is  tsl 
with  xnainfrnaitse  and  the 
thefe,  rhere  are  serftiretoi 
the  Government,  0&  See  title  Thofi*> 

Con ip  1  hat  10 jit,  The  writ  that  by  cgainSr  confpU 
latori,  Rr°,  Orig.  134-  F*  #  A  < 

CONSTABLE. 
On  this  fubjea,  recourfc  has  been  had  to  a  very  ufe- 
fulj  accurate  sni  ingenious  performance  on  w  Y7v  Offrr 
tfaCutflaWi  [Svo i'amphlet  i  791:]  which  appeVrs,  tW 
pub  limed  without  the  authors  name,  to  come  from  the 
pen  of  a  gentleman  intimately  verted  in  iLxglijb  an  (tom- 
tits ;  and  to  whom  the  Pobiitk  an:  indebted  for  many, 
jnoreamufing  and  other  equally  mdruflivo,  perh.rm- 
fctices.— If  it  IhoaSd  bo  objected,  th  n  a  little  too  much 
nfpemy  is  attached  to  fomc  of  his  mnarh  on  this  Sub- 
ject, bu  may  plead  in  his  excufe,  that  a*  in  the  tady 
u.r,:u.A,  fo  'alio  in  the  Mj  polidtk,  where' lenitives 
ha>e  been  appiierl  in  vain,  it  is  fometimes  painfully 
uecefTary  to  recur  EO  eorroiives.  The  ejfirft  of  this 
kind  of  obfervatious,  is,  it  is  hoped,  preierved  in  the 
following  abridgment  j  though  the  11  hard  words,  jea- 
Joofiefi  ;.nd  tears"  are  conveyed  in  gentler  language. 


Th:  Qr^t  of  the  «.WCc  wstaile,  erroneoufly  fought 
for  in  the  ftx*?*  Iangn;ig^,  h  unclouhtedly  to  be  found 


6gni{y  a  comrhandrr :  and  with  this  ilgnificatian  appears 
to  have  been  iutrodineJ  into  Behind  at  the  tfarniaa 
L  on  que  11 ;  or  perhaps  fooner. 

The  CoNstablk  r>F  EvcLANf>,  or  L*rd  High-Cm* 
Jia!lc\  was  anciently  an  officer  of  the  highed  dignity 
and  importance  in  the  realm,  He  was  the  lead<rof  tins 
King's  armies  ;  and  had  the  cognizance  of  all  control 
and  other  matters  touching  arm*  or  war.  \$R,z,Jf.\t 
c  3,-—  and  fee  JIwAf^'i  Hj/fcry  «f  tin  Ex<,hr^urr>  f>.  27, 
He  mt€  as  Judge  with  the  Harl-iVTrirfli.il  having  pn  er- 
dence  of  him  in  the  court  of  Chivalry— and  he  is  by 
feme  of  our  books   alio   called  Manhal.— See  title 

This  office,  which  appears  to  have  been  granted  by 
Will    :>  the  Conqueror,  to  IVtxhtr  li  .rl  of  GUzcfM  as 


annexed  to  the  earldom  of  Hi:ttfofJ\  and  in  thar  right 
after  a  lapfe  of  near  two  centuries,  w3i  revived  by  judg- 
ment of  law,  in  the  prrfon  uf  Hj&mtl St*Jhd  Duke  of 
Buckingham  ;  who,  buine  attainted  nf  hiyli  trcafon,  nti* 
13  M8t  this  nfiice  became  forfrited  to  the  crown,  ^irue 
this  period  there  has  been  no  Lord  High  CanfiabJe*  ex- 
cept fir-o  hat  vite  at  a  Coronation,  or  ou  other  folemn 

Cokstarles  of  Castlks,  were  keepers  or  governor* 


of  the  caJrie't.of  tin 
were  frecjuent 
were  the  Conft 


or  of  Gieat  Barons, 
ry  or  by  feudal  tenure;  fuch 
f  Tower,  the  CcnRable  of  Lm* 
the  Conilables  of  the  calllej  of 
?}int\  &fy  J;  ;ac  ff  which  ofHcea 


Theieare  the  conflables  it 
20  ;  and  who,  in  the  Sn 
are  called  Crjnftables  oi 
keepers  of  prili  ni  ;  a  co 
cicnt  ea files.  Sec  2  hjl.  1 


■ceding  1 


uent  part  indeed  of  all  an- 
The  lUtntC  0/5  ^4-  e.io, 
il-  conilablen,  and  ertading 
in  the  common  gaol,  feems 
i  oi  tyr»n»,  wiio  by  rheir 
thtrn/ehes  odious  to  the 


that  none  be  iniprifoned  bu 
to  have  put  in  end  to  a  ra 
mis. conduce  had  rendered 
people. 

A  Cwfiptlc  ff  rbi  Exthtqutr  xt  mentioned  in  the  Dt&- 
h$Hs  Siufcarii,  I.  1-  <\  5-—  in  the  Jw.  tfc  Ajirtilitnt  S\ac- 
(titit\  51  H.  %.  JL  5— in  Fktti,  I  %,  v.  $\ — and  in  tifadtx's 
fiifitrj  Qf  thai  Cnrf,  p.  274. 

'IK-  Ctvflwk  r{  th?  $t/7}U  J=  alfo  mentioned  in  fome 
old  lUtute*.  bee  2;  £.  3.  t.  8 :  t;  R.  2,  c.  9  1  23  //.  8, 

(n  6, 

The  Constable  4V  thk  Hitnph cu(  or  tho  ffipi, 
0utf  or  Htad  Lv-jiaitk  (a?  hr  U  otherwifc  Called)  is  next 
to  be  fjjoken  of*  By  the  Stat,  of  films*  or  Wiwktfto-* 
\$RH-  \.  (r.6*J  it  i^  ordained  that  in  rvery  hundred  or 
franghile  ilierd  fhnll  be  ttyen  two  conftablei  to  make  tho 
view  of  armour,  and  to  prcfcnt  the  defaults  of  armoar, 
and  Of  tho  Alits  Of  towns  and  of  folkways,  Sit* 

O  0  tmfyr* 


CONSTABLE, 


Itmbcrd  ( 
Hale  (a  P.  C 
of  th?  hunj: 

fee  Ch  EUs. 
they  were  of- 


ill  asree  in  dUtCJMf 
e jif  /I  introdikcd  1 
And  though  it  h 


that  the  i 
t  yet  no  cvv 
purpofe.- 


h'.fi.  167^1  arid 

that  ConJlablcs 
is  llatute.  (And 
en  aficrtcd  that 
of  the  peace?  at  ConV- 
'f".K".<t  only  *. r- ]  urged 
H  hitherto  been  j?ro- 
|f*  itc,  381 :  11  itftvA 
1.:  11  mrntion  made  of 
:  fubk-quent  to  that  of 


tfuecd  to 
215:  1  Ld.  Rd,m 
the  High  ContLble  in  a 
<tt  ■  i,  fc  in  S/af.  3  E.  4. 
Nothing,  however,  can  be  more  certain  than  that  the 
Conftable  of  the  hundred,  or  High  Cu.ilbibh\  whether 
he  be  allowed  ;m  officer  at  the  Common'  taw,  or  not, 
was  initiruted  lung  before  the  Star,  ot  Wint-m*  This 
curious  faft  is  aftcrtuined  by  a  writ  or  mandate  of  36  H. 
8,  preferred  in  the  Advfrfaria  to  W.tttCz  edition  of 
Ufattbeiii  Parts  t  and  from  which  ir.  4  A;  6  of  (he  $tat<  of 
fFtnt&t  are  evidently  taken  ;  thtotgh  it  has  hilars  t&  ffcaped 
the  notice  of  ei'ay  letter  or  JfrrnJitr  upon  tfa Jj$ft£f*  By 
tli is  writ  it  is  provided,  11  that  in  every  hundred  there 
Jhould  be  cw/Uttiic<{  a  Chikf  Constable,  at  vvhofc 
mandate  all  thofe  offm  hundred  (warn  to  arms  mould 
aifrmble  and  bit  obfen'ant  to  him,  for  the  doing  of 
thofe  things  which  belong  ro  the  .confervatton  of  the 
king's  pea^e.1*  No  mention  of  this  officer,  ic  is  be- 
jieved,  can  be  any  where  found  prior  to  t2ie  date  of  this 
inil.umciu;  which  perhaps  mav  no  more  determine  the 
fjuvtHon  as  to  his.  orlgina]  creation  than  the  Stat,  of  Win* 
ctn>  Be  this  as  it  will,  the  difcovrry  ought  at  leaEl  to 
teach  thole  who  are  deliro.uf  of  expUiniog  the  antiqui-' 
ties  of  our  law,  to  look  into  matter*  of  record,  and  to 
truft  very  little  to  opinion. 

The  C u fi  s T  a  &  L  i;  of  the  V 1 1 L  (or  Petfy  Ctnflabht  as 
he  is  frequently  called,  to  diftinguifh  him  from  the 
officer  lafl  mentioned1!  is  he  who  is  generally  understood 
by  the  term  Co  nibble,  when  mentioned  without  any 

This  CONSTABLE  has  been  repeatedly  acknow- 
ledged by  the  law,  to  be  "  one  of  the  moll  ancient 
officers  in  the  realm  for  the  confervatton  of  the  peace," 
Pc/b.  13;  4/^.165.  Jt  mult  be  con  felled,  however, 
that  no  mention  of  him  bv  this  identical  name,  is  any 
where  found  to  cccur  anterior  to  the  writ  "or  mandate 
of  King  lit ury  III,  already  mentioned  ;  whereby  it 
alio  provided,  ihar  in  every  viilnge  or  townfhip,  there 
fhotiid  be  c-fttiitutcd  a  coniUble  or  two,  according  to 
the  number  of  the  inhabitants.  But  it  is  pretry  certain 
that  Lord  C«4rTj  idea  is  right,  and  that  J  tit  officer  is 
etffuaHy  *w#W£  &  r/v  sHjlUtitfan  of  iht  frank*  pUdgt%  vfualfy 
cttidfUttJ to  King  Aitkl»,  and  was  in  fact  originally  the 
&n?cf  or  chief  plrVgc-of  the  tithing  or  tbama.  Seethe 
$tatr.  2  &  J.  c,  3  :  ;  c  //.  6-  t- 1+ ;  z8  H,  8.  «\  to. 

Thn?  it  appear  thai  the  ordinance  of/fr*.  JII,  far 
from  inllitutin*  the  ofia,  merely  enlarged  tht  nitmbt?r 
of  ofneers,  placing  them  in  towns  and  villages,  inllcad 
of  Jranchiics  •  fincc  ic  might  frequently  happen,  that  a 
manor  of  grcat  extent,  had  only  a  fmgte  conftable  for 
feveral  townfhips  ;  i  cr.ie  exactyy  Jjmiiar,  indeed,  fome- 
times  occurring  at  tJii.t'ay,  where  a  townilup,  compre- 
hendieg  fevfcial  l^tmicts,  equally  populous  it  may  be 
w  :h  itf -If,  has  only  .one  coirJbbic  for  the  whole,  [for 
a  conGUblewick  cannot  be  created  at  this  day,  uukii  by 
*Ct  of  pa,r:iamcnt.  i         J  3  J 


We  find  the  Cwjluhk  beginnrn^  to  be  familiarity 
known  by  that  name,  in  the  time  of  King  Edviotd  1  ; 
but  not  previOtifly.  In  tome  articles  of  enquiry  at  the 
Eyre,  perhaps,  or  Trailbafton,  certainly  in  the  time  of 
K4  r  i  [,  are  item  in  which  this  officer  is  mentioned. 
CdL  Mettfox.  Ma/.  St  it.  iii,  z3j. — He  fcems  alio  tn  be 
meant  in  the  two  chapters  of  the  Eyre,  as  given  in 
tffcfei  tsh.  I.  c  10.  ^  126,  133. 

He  ij  named  in  the  Siat.  of  z  E.  3*  c.  3,  for  the  lirJV 
time  ;  as  alfo  in  thofe  of  4  E,  3.  c.  to;  5  E.  3.  r,  14 :  25 
E.  yjl*  1.  r,  6:  and  36  £.  j.Jf.  I.e.*;  and  in  fevera! 
Jtututes  now  repealed  or  obLkte.  in  the  reigns  of  R.  3, 
Ji.  4,  and  H.  6 :  1  //.  7.  r.  7.  «fc 

l\  i  vichdanding  my  thing  that  has  been  Did  or 
Omitted  in  the  courfe  of  this  enquiry,  it  feem^  higidy 
proitable  that,  at  the  Common  law,  and  before  the  man* 
date  of  Htmy  J  LI,  the  Canibble  of  the  hundred,  and  the 
Con  liable  of  the  manor  were  officer 3  of  the  fame  nature 
and  authority,  originating  at  the  fame  time,  and  differing 
only  as  to  the  extent  of  their  lever  a  I  diltricts  \  in  short, 
that  they  bore  to  each  other  the  fame  analogy  as  fa  bull* 
ed  between  the  bajiilfof  the  hundred  and  the  bailiff  of  the 
manor,  h  follows  that  the  conilable  of  the  hundred 
neither  poffefled  nor  could  have  cxercifed  any  more  au- 
thority within  the  preciatt  of  the  Litter,  than  the  con- 
liable  of  one  manor  polfcurd  or  could  have  excrcifed  in 
another;  the  manor  being  to  all  intents  and  purpofes 
exempt  from,  and  excluded  out  of  the  hundred. 

Lord  Raton  oblervest  that  though  the  High  Constable's 
authority  hath  the  more  ample  circuit  "  yet  I  do  not 
find,  fayt  he,  that  the  peitv  coniUble  15  fubordtnatc 
to  the  high  cOi  1  liable j  or  to  be  ordered  or  commanded 
by  him,"  Thofe  cafes  wherein  it  has  been  adjudged, 
that  the  being  fubject  to  a  particular  leet,  fhall  nat  cx- 
cnTe  a  man  from  fervtng  the  otrice  of  con  liable  of  the 
hundred,  fecm  therefore  to  have  been  decided  upon  a 
wrong  principle,  See  5  A'<£.  197.  ajo.t  !  ftn&m,  34B  :  tl 

All  this  is  fpoken  with  an  exception,  not  of  acls  of 
parliament  oniy,  but  alfo  of  the  powers  and  pretentions 
exercifed  or  ajftrtatby  the  Quarter  SeCions,  which  latter 
has  now  nfttrpcJ  fo  much  and  lb  long,  with  jefpeel  to  the 
election  and  con  troui,  both  of  the  contUble  of  the  hundred 
and  the  conltable  of  the  vjll,  that  it  is  become  difficult* 
if  not  impoflibfe,  to  determine,  with  any  degree  of  p:c- 
cifion,  the  aclual  rights  of  either. 

Jli  confidering  the  powers  and  duties  of  this  import- 
ant officer,  we  may  divide  our  refearches,  according  to 
the  trcatife  already  quoted,  under  the  following  head*. 

J.  I.  Hii  Utility,  and  Z.  Qtai<JtCaiioni» 

IL  1.  Hit  EU 'iHien'  a 'mi  z.  IVin  art  exempted, 

111.  Hit  Fewer  and  Aath.n:, . 

IV*  His  Hun,  r  Tbcfi  run  m  t  in  ™™?  infancct  co-eximfii  e. 


VL  His  Rcfpcnfiaiy 


and  Pnu 


But  firfl  it  mav  I 


3S  to  t 

Or  fim 


:0iiry  to  Hate  a  few  particulars 
orConllabJe  of  the  hundred 
1  as  mu^h  the  officer  of  t.ic  juf- 
ticcs  of  the  peace  as  trie  Confiabie  of  the  rill.  Fa  t.  nS. 
He  is  elected  at  the  leet  or  turn  of  the  hundred,  or  by 
I  jullicco  of  the  peace.  1  R->.  4h*  535  ;  lT$:  3 

19/, 


CONSTABLE    I. — II. 


197"*  And  by  Stai*  tgGrt.  2.  c.  2$.  j:  8,  9,  in  Wtjlmin- 
Jl,"  a  tliyh  Conlhble  is  to  be  elected  annitillv  by  the 
Dean  or  High  Stewjrd  or  his  deputy  at  .1  court  Jet-', — 
As  to  his  /wrr — he  may  hold  petty  or  flatute  feffsons 
(for  hiring  fervants)  according  to  ancient  ufegc.  Stat, 
c,  Efiz.  r-  4,  Cut  it  is  doubtful  whether  he  can  arrctt 
*>r  breach,  or  rake  furety.  of  the  peace.  1  38 1  : 
Ctq.  EHx.  37  5 ,  6. — tie  is  I  , id  to  be  ad  office*  within  the 
annual  mutiny-act,  for  billeting  or"  foldicrs ;  and  liable 
to  the  penalties  thereby  inflicted  for  mal-prnctice  in  fo 
doing  ;  and  he  may  occafiunalJy  make  a  deputy,  whofe 
acts  in  his  principal's  abfeucc,  wilt  be  good.  1  Blxckjl. 

3  :0  ■  1  Bn,r.  1262:  but  fee  the  aft  f  I  . — Under  Suns. 

4  £.  4-  1  ■.  1 ,  39  Miix*  r.  ;o,  and  t  3  CVo,  1 .  e.  23.  He  may 
determine  complaints  of  clothier^  and  fee  after  abufes  mai- 
tioned  in  chofe  acls. — His  Duty  b.^-To  p.  dent  itifofe  who 
harbour  ftraugers  for  whom  they  will  not  anfwer.  13  Ed.  1; 
c.  &. — To  deliver  Jills  of  pcrfons  qualified  to  ferve  on 
juries.  3  Gen.  2.  r,  ae  ;  and  fee  3  tV  4  ^tr*  r.  1  H.— On 
receiving  notice  of  any  robbery  to  make  frelh  fuit  and 
hue  and  cry  after  the  felons,  and  to  defend  actions  againft 
the  hundred  by  thnfe  robbed.  8  G^.z.  tr  16.  See  title 
Hut.  find  L\y,  and  Stat*  1 3  E.  i.e.  6 — To  colleeY  the 
county  rate*  and  pay  it  to  the  ticafurcr,  or  account,  at 
the  oeftions,  on  pain  of  impri  fori  menu  i  j  G«.  2.  c.  19. 
—The  Stat,  17  Gi-a,  2,  e,  as  to  his  paying  the  allow- 
ance for  vagrants  is  altered  by  Stat.  26  G«.  z,  c.  34 — 
To  enforce  the  laws  again  it  profane  fwearing  19  Gtc.  2. 

21. — To  give  notice  to  the  con  [tables  of  the  orders  of 
the  Lieutenant  or  Deputy  Lieutenant  as  to  the  militia. 
76  Geo  3,  107  —This  officer  is  removable  by  the  juf- 
liees  of  the  peace,  on  good  caufe  Buljl.  174:1  Sail.  150* 
— He  j LI  be  ditch ^ri;ed  from  ferwng  the  office  at  ll>]- 
leuor  of  the  poor's  rate  during  his  olncc.  z  Jones  46, 

I,  t,  Tkr  CoNSTAEtE  was  ordained  to  reprcftftlom  and 
jo  if,-p  fl>t  peace,  of  which  he  is  a  confervaror  by  the  Com- 
mon iaw.  10  £.4.  18:  Cramp,  Jttji.  201  ;  265, 

His  office  is  therefore,  Firft,  original  or  primitive  as 
conferral  or  of  the  peace ;  and  Secondly,  m  imperial  and 
relative  to  jufliees  of  the  peace,  coroners,  meriffs,  &fY, 
whore  precepts  he  is  to  execute.  I  Halt  P.  C.  $8. 

He  is  however  an  officer  only  for  his  own  precinct., 
and  cannot  execute  a  ivarrant  directed  h  the  can/table  of 
the  viU,  or  19  all  conjlailn,  generally,,  of  that  particular 


jurifJiclion  ;  for  he  is  a  conflable  no  where  tlfc  ;  nor 
ji  he  eMtpdtaih  to  do  it,  though  the  warrant  be  directed 
to  him  by  name  ;  but  he  may,  if  he  will,  and  fo  indeed 
may  any  other  per  Ton.  1  Halt  P.  C.  459  :  Coitib.  446  ; 
C  t ' .  ;  1  Bulk,  t  :6  :  %  Sail.  99  2  Ldl  Raym.  \  300  : 
1  2  M*t.  316:   i'ojl.  3  j  2,  tt :   2  Bin  L  kef:  1135:    1  //. 


Biack*  t  3. — See  Siat.  24  G«.  2.  r.  55  }  under  which  a  con- 
liable  may  execute  a  warrant  in  any  other  count)',  &c.  if 
in  dor  fed  by  a  jultice  of  fuch  other  county,  £/r.  and  carry 
the  offender  before  a  juflice  of  fuch  01  h c r  county,  G^e.  an  J 
if  the  offender  ihali  give  bail,  theconltabJc  is  codeliverthe 
rrcognizance,  examination  or  confeilion  of  the  offender, 
and  all  other  proceedings  relating  thereto  to  the  clerk 
of  affifes,  or  clerk  of  the  peace  of  the  county,  t&tm  where 
the  offence  was  committed,  under  the  penalty  of  10L 
But  If  the  offence  fhaJJ  not  be  bailable,  or  the  offender 
fliall  not  give  bail,  the  twjlablt  fhall  carry  the  offender 
before  a  jullice  of  the  county  where  the  offers c.e  was  com- 
ciittcd. 


He  is  an  officer  of  the  eourG  of  Quarter- Serlion?,  over 
whom  they  have  power,  CM  204, 

2.  The  Common  law  requires,  that  every  conflable 
<Wd  be  idvtens  tmn,  i.t.  apt  and  fit  to  evecute  the 
fa  id  office;  and  he  is  fa  id  in  law  to  be  idenetv,  who  has 
thefe  three  thinf^,  hone  fly,  knowledge  and  ability: 
honert)  to  exeeuve  hts  ofbee  truly,  without  malice,  af- 
fection or; partiality  ;  knowledge  to  know  wdiar  he  ought 
duly  to  do;  and  ability  as  weil  in  cflate  as  body,  that 
he  may  intend  and  execute  his  office  when  need  is,  dili- 
gently [  and  not  for  impotence  or  poverty  neglecl  it. 
8  Rrp,^\  b.  And  if  one  be  elected  confiabie  who  is  not 
Utile***  he  by  the  law  may  be  difejiarged  of  hi*  office, 
and  another  who  is  iJcrirm  appointed  in  his  place. 

He  muil  be  an  inhabitant  of  the  place  for  which  he  is 
chofen.  ia  Mod.  zy6. 

He  ought  not  to  be  the  keeper  of  a  pub  lick  houfc, 
6  M&J.  42. — And  this  is  made  an  exprefs  difquaLiiica- 
tion  in  firr/!minjhrt  by  Stat,  29  Gre.II.  <\  25* 

II.  1,  The  Constable  is  chofen  by  the  Common  law, 
at  the  leec ;  or,  where  there  is  no  leer,  at  the  tourn  ; 
fonsettmes  by  the  fuitors  and  foro crimes  by  the  Steward  ; 
and  now  in  many  town*  and  parilhes  by  the  parifliioners  ; 
all  according  to  ancient  and  particular  ufage.  Jf  he  be 
prefent  when  chofen,  he  is  to  take  the  oath  in  court ; 
if  abfent,  he  may  be  fworn  before  a  (fmgle)  jitfficc  of 
the  peace.  But  in  the  latter  cafe  he  ought  to  have  fpe- 
cial  notice  of  his  election,  and  a  time  and  place  mould 
be  appointed  for  his  taking  the  oath,  [well  and  truly  to 
ferve  the  officeL  4  IhJI.  265  :  2  SalM.  502 :  Gm&.  416  ; 
2  Jafiti  2 1  2  :  Safb,  J  75  :  J^d.  Rnyat.  70,  t  :  2  Sir  a.  I  1 19, 
1 1 40  :  5  Mod.  1 30, 1 '  2  Heriok*  <P.  C\  t.  10.  §  46. 

Co  nibbles  of  JsmJin,  (which  city  is  divided  into  twen- 
ty-fix wards,  and  every  ward  into  precincts,  in  each 
whereof  is  a  conflable),  are  wmttatfd  by  the  inhabitants 
of  each  prccin£k  on  St.  "Pwtrtai \  day,  and  confirmed,  or 
othcrwifr,  at  the  court  of  yt&rdmitit ;  and  after  they  are 
confirmed,  they  are  Jj&mt  into  their  olrices  at  a  ccuit  of 
jlUcrtttettj  on  the  next  Mmtdity  after  Tuclfih  day  ;  their 
oath  h  long  and  particular,  and  goei  to  duties  new  fcl- 
dom  performed,-  but  regulated  by  articles  of  the  ward- 
mote inquetf,  which  directs  the  feveral  matters  ;o  be  ob- 
ferved  by  the  conlfablc  ;  who  is  in  the  nature  of  a  general 
fuperintendant  of  the  morals  of  the  inhabitants ;  and  he 
ou^ht  to  notice  all  new-comer*,  who  if  of  bad  character, 
may  be  required  to  give  fecurity  for  their  good  be- 
haviour, or  be  imprifoned  ;  and  ice  Cartb.  j  zcj,  139. — 
Every  Conflable  may  execute  warrants  through  me  whole 
city. 

to  cafe  a  Conflable  die,  or  quit  the  precincTi,  two  juf- 
ticcs  may  make  and  fwear  a  new  one,  till  the  lord  of 
the  manor  fnall  hold  a  court  lcerT  or  till  the  next  quarter 
fellions,  who  may  either  approve  of  the  conllable  fo 
made,  or  appoint  another.  Alfo,  if  lie  continue  above 
a  year  in  office,  the  quarter  fcfiions  may  difchargc  him, 
and  put  another  in  his  place  until  the  lord  fliall  hold  a 
court.  But  juflices  of  the  peace,  either  in  or  out  of  the 
quiirtcr  fefEons,  cannot  in  any  other  cafe  dikharge  a  con* 
liable  chofen  in  the  lect.  Stat.  13  W  14  CV?r.  2.  c.  12  : 
Cirmlt.  32ft :  Sira*  1050,  1213  :  Bulji.  174;  $>y.  362  : 
Bam.  $1. 

A  mandamus  may  be  granted  to  the  lleward  of  a  court* 
iect  to  fwear  a  conflable.  Comb.  285. 

O  0  2  A  ptrfon 


CONSTABLE  III. 


A  perfon  may  be  indi&ed  for  not  taking  upon  him  the 
oficeof  conftable.  Stra.  920:  fee  5  Motl.  <j6,  for  the  form 
of  the  indictment. 

In  the  lect  cr  toum  where  one  is  defied  conftable,  and 
refufes  to  be  fworn,  he  may,  if  prefent,  be  fined  for  the 
contempt ;  if  abfent,  amerced  or  fubjecled  to  a  penalty 
for  non-acceptance  of  the  office  according  to  the  order. 
5  Mod.  1  ;o. 

Though  the  juftices  of  the  peace  have  not  originally 
the  making  of  the  conftable,  it  is  matter  of  the  peace 
within  their  general  jurisdiction,  and  they  may  examine 
it  in  their  feffions.  2  'Jon.  212:  fee  1  Mod.  13.  And  on 
jufl  caufe  remove  them.  4  Inft.  267.  And  by  warrant 
coined  them  to  appear  and  be  fworn.  5  Mod.  128: 
All.'?*. 

An  information  in  the  nature  of  a  quo  warranto  is  grant- 
able  againll  one  to  (hew  by  what  authority  he  cxercifes 
the  office  of  conftable.  2  Stra.  1213. 

2.  Exemptions  from  ferving  the  office. — 1.  A^td 
Ptr/ons,  incapacitated  by  weaknefs  fhould  never  be  elect- 
ed ;  and  in  Wejlminftcr  thofc  cf  fixty-  three  years  old  arc 
expreftly  exempted  by  Stat.  3 1  Geo.  2  c.  17.  §  1 3. — 2.  Al- 
dermen of  London.  Doug.  538:  I  Jen.  46 2 :  C  o.  Car.  585. — 
3.  Apothecaries  praciifing  in,  or  within  feven  miles  of 
LcmLn,  free  of  the  company,  or  in  the  country  having 
fcrved  (even  years  Stat.  6  67  7  IF.  3.  c.  4. — 4.  Attotnirs 
of  the  courts  of  K.  B.  and  C.  P.  Nov.  112:  Mar.  30: 
Ct  o.  Car.  389:  D'  ttg.  538. — 5.  Barbers,  fee  poft,  Surgtoit. 

6.  PraHlfing  Barriers.  2  H.  P.  C.  103  :   I  Mod.  2  2. — 

7.  DiJJtnias  being  teachers  and  preachers,  but  no;  others, 
by  $;at.  1  fF.'d Sf.  c.  18.  See poft. — 8.  Foee'tgiwrs  natura- 
lized. 5  Burr.  2790,  who  nay  rather  be  fuid  to  be  inca- 
pacitated.— 9.  Militia,  frrj'*an:sor  private  men  ferving  in. 
26  Gto.  3.  c.  107.  §  130. — 10.  Parliament,  fervants  to 
members  of.  1  AW.  13.  but  this  fecmsdoubtful. —  1 1.  Pby- 

fciar.s,  Prcfident  and  Fellows  of  the  college  in  London  by 
'Stat.  32  H.  8.  c.  40:  but  no  other  phyficians,  nor  they 
clfewhere.  See  1  Mad.  22,  &  contra  1  Sid.  431:  2  Keb. 
578  :  2  //•  P.  C.  100. — 12.  Proftcutors  of  Felons  \  the  ori- 
ginal proprietor,  or  firft  affignee  of  a  certificate,  (com- 
monly catted  a  Tyburn-ti:ket)  if  a  parifh  or  ward  office; 
within  the  parifh  or  ward  in  which  the  felony  happened ; 
to  be  only  once  ufed,  by  Stat,  10  tsf  1 1  PF.  3.  c.  23  :  but 
this  is  no  exemption  from  ferving  the  orlicc  tor  a  manor  ; 
n:r,  as  it  fhould  leem,  for  a  v ill  or  townfhip  ;  nor  where 
the  office  is  to  be  executed  out  of  the  privileged  di.lnct. 
2  Burr.  1 182. — 13.  Sttrgems,  free  of  the  furgeons'  com- 
pany in  London,  examined,  approved  and  cxercifing  the 
icience;  by  Stats.  5  H.  8.  c.  6 :  32  H.  8.  c.  42  :  18  Geo. 
Z.c.  15:  and  by  cuilom  all  furgcons.  Com.  Rep.  3  1  2.  and 
it  feems  by  the  firae  ftatutes,  barbers  free  of  that  com- 
pany in  London. — A  college  latbet  at  Orford.  Dug.  531. 
— But  not  Mailers  of  Arts.  5  Fin.  429. — Nor  Jullicrs  of 
peace  in  another  county.  Stra.  6c,5*\  Hut  Jee  ante  Alder- 
t,i(n, — Nor  Officers  of  the  Ciuardi.  1  Lev.  233:  1  S.d. 
272,3^:  2  H  P.  C  100 — Nor  Oiriccrs  or  watchmen  tit 
the  Cti/t.vt  hLuj'e.  1  Sid.  272. — Nor  Tenants  in  ancient 
dem-fne  1  Veat  344.— N  r,  a  younger  brother  of  the 
2      ,-ff  u/e.  •  Term  Rep.  679. 

If  however  a  gentleman  of  quality,  or  a  phyfician, 
effker,  l&c  be  choicn  conftable,  where  there  are  fufnciciu 
pcrloris  oelidc,  and  no  Iprcial  cuilom  concerning  it;  it 
is  laid  fuch  perfons  may  be  relieved  in  B.  R.  2  Haivi. 
P.  C.  100.  c.  10  §  41. 
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A  Cwfluhl;  may  make  a  Deputy;  but  the  ctnfl.zbl-  is 
anfwerable,  and  his  deputy  ought  to  be  fworn,  though 
it  is  not  in  all  cafes  necciTary.  Sid.  355  :  and  fee  j  Bur. 
129:  3  Bur.  1262:  Stra.  942:  Cromp.  J.  P.  201:  Baem 
L.  T.  187  :  Moon  845  :  3  Bui/.  78  :  1  Ro.  R<p  274:  1  R0. 
Ab.  591  :  1  Turn  Rep.  682 — But  if  the  Deputy  is  duly 
allowed  and  fworn,  the  principal  is  not  anfwerable.  IF00J 
b  1 .  r.  7. — Dijjenters  chofen  to  the  office  of  conftables,  \$c. 
fcrupling  to  take  the  oaths,  may  execute  the  o.ii.e  by 
deputy,  who  fhnll  comply  with  the  law  in  this  behalf, 
Stat.  I  IF.  i*f  M  c.  18.  Conflables  may  appoint  a  deputy, 
or  perfon  to  execute  a  warrant,  when  by  reaf.m  of  lick- 
nefs,  ttic.  they  cannot  do  it  themfelves.  A  woman  made 
conftable,  by  virtue  of  a  cuilom,  that  the  inhabitants  of  a 
town  fhall  fjrve  by  turns,  on  account  of  their  elates  or 
houfes,  may  procure  another  to  fervc  for  her,  and  the 
cuflom  is  good.  pro.  Car.  389:  2  Term  Rc£.  395.  See 
2  Hau)k.  P.  C.  c.  10.  $  37. 

III.  Thk  Constable  hath  as  good  authority  in  hit 
place,  as  the  Chief  Juftice  of  Englan.1  huh  in  his.  1  Re, 
Rep.  23S. 

Ir  may  five  much  trouble  to  the  enquirer  to  clafs  the 
objefhof  his  power  and  authority,  as  well  as  thofe  of  his 
duty,  in  alphabetical  order;  a  method  in  fome  mcafu-e 
formerly  purfued  in  Law  Dictionaries,  but  not  with  futh- 
cient  care  and  accuracy. 

1 .  /  "f/  — If  He  fee  one  miking  affray,  or  annulling 
another,  or  breaking  the  pence,  or  hear  or  know  one  to 
menace,  or  threaten  to  kill,  wound,  maim,  or  beat 
another,  the  Conftable  may  talce  and  let  him  in  the  (locks, 
or  commit  him  to  prifon,  (as  he  may  perfons  about  to 
mike  an  r.firay,  and  commanded  to  uifpcrfc,)  till  theof- 
fender  find  furcty  to  keep  the  peace,  or  for  his  good  be- 
haviour. Cromp.  J.  P.  130,  l,  I  5  5 ,  20 1 :  Dalt.  \  \  :  Lawk . 
135,  141. — But  he  may  not  fet  one  who  bat !j  broken  the 
peace  in  the  (locks  >t  he  can  have  him  to  the  next  gaol 
for  the  night.  22  E.  4.  35. — Neither  nuy  he  commit  a 
party  after  an  afriay  to  compel  him  to  find  furety  of  the 
peace,  as  he  cannot  take  any  man's  oath  that  he  is  in  fear 
of  his  life.  But  he  may  uponeowpLv.it  arrcll  the  p-rty, 
and  bring  him  before  a  jultice  of  peace,  (which  indeed 
is  .dways  the  lafcll  way)  to  find  furcty.  Go.  EL  375 :  Br*. 
Tit.  Faux  Imp.  6 :  s  HsU  P  C.  88,  90.  If  men  be  mak- 
ing affray  in  a  houfr,  and  the  doors  arc  (hut,  or  potions 
making  affray,  run  into  a  houfe,  the  conftable  may  enter 
10  lee  the  peace  kept.  And  if  man- [laughter,  or  blood- 
llicd  is  likely  to  enlue,  and  er.Ua-ice  ::pon  demand  is  refufedt 
he  may  br  *  tk  open  the  doors  to  keep  the  peace  and  pre- 
vent the  danger.  Cromp.  J.  P.  1 30  b:  a  Hale  P.  C.  95, 
135.  See /eft.  2. 

Aid  of  the  fuh],-cl requiring  ;  See  next  divifion  Arrcft. 
Aleheujes.  See  3  and  poft.  IV. 

2.  Arrep.  of ftbns,  ice.  Where  a  felony  is  committed, 
thougii  out  of  his  precinct,  the  conilablc  may,  ex  oji::o, 
without  a  warrant,  arreft  the  fr!o<?,  (if  found  within  nis 
prccincl,)  and  imprifon  him  till  he  can  be  cooveyed  to  a 
juihcc  of  peace,  or  to  the  common  jail.  2  Hale  P.  C.  90, 
95,  120. — if  tne  lelon  in  any  caiercfiJh  01  flies,  whe- 
ther after  arreft  or  before,  and  cannot  be  taken,  the  Con- 
ftable may  kill  him.  and  fuch  kiiling  is  jaltifnble.  1  Hale 
P.  C.  481,  9:  2  Halt  P-  C  90. — Wnere  a  feiuti  v  h  is 
been  acltaUy  committed,  the  comhble,  (or  any  p..ru  n) 
upon  probable  groundi  of  fufpicion,  may  lawfully  (and 
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It  is  the  cr,n(Ub!e*5  duty  to)  apprehend  the  fufpetfed  per- 
fon, and  carry  him  before  a  magi  fir  ace.  Crwtp.  J.  P. 
153^:  201  2  Hale  P.  C.  9 ;  1 1  M til.  1 4  8  :  Dou?x.  345: 
Ltdwitb  v.  Catcbpcle,  Pajib.  2}Gco.  $.  B.  R.  llavk.P.  C. 
c.il.  §15«. — Stat.zzG.  3.^.58  empowers conllables  and 
watchmen  to  arrell  perfons  fufpeclea  of  conveying  aw3y 
flolen  goods  by  night. — Probable  grounds  are  very  many, 
*.  g.  common  fame;  hue  and  cry  levied ;  goods  found 
on  a  perfon,  faV.  Crtmp.J.P.  87,  1 54:  Ow.  I  2 1 :  1 2  Re}. 
92  :  2  Halt  P.  C.  81  :  3  Bt-.lft.  287  — In  cafe  of  a  felony 
committed,  or  in  danger  to  be  committed,  (as  if  one 
beat  or  wound  another  dangcroufly,)  the  conllable,  cither 
upon  complaint,  or  hue  and  cry,  may  break  open  the 
dorrs  to  take  the  offender,  if  w/wr  demand  and  nonce,  he 
will  net  yield  himfelf,  ox  entrance  he  rrfufrd  \  or  if  the 
conflablc  a«lt  under  a  jullice'a  warrant  for  treafon  or  fe- 
lony. Acid  he  may  imprifon  the  ofVcnder  till  the  injured 
party  is  out  of  danger,  z  Hale  P.  C.  82,  90,  4  :  Cromp. 
J.  P.  141  :  Broun!,  211  :  1  Btdjl.  146  — The  Contlible 
may  officially  impiifon  for  a  time  to  prevent  felony  ;  as 
if  he  lee  two  ui;h  weapons  drawn  ready  to  fight :  or  if  a 
man  in  a  turv  be  purpoicd  to  kill,  maim,  or  beat  another. 
He  may  alfo  .urea*  and  imprilon  one  tor  a  felonious  in- 
tent, as  if  a  man  bring  a  hclplefs  infant  into  a  field  or 
elfewhcre,  and  leave  it  to  prrilh  for  want ;  and  the  con- 
Aablc  fee  this  him-'elf.  JliW*  284  :  Popb.  13.  Though 
no  felony  ha>  actually  been  committed,  con  liable  and  his 
afi'tfunts  are  juftiiicd  in  arreting  on  a  given  charge  of  fe- 
lony. Doug.  359,  3:0,  and  in  this  cafe  conftabie  n.av 
difchargethe  perfon  fufprcled.  Go.  El.  zoz.  752:  Dnlt. 
272.  He  may  arrcll  perfons  coming  hefc-rt  the  King's 
jufitces  with  force  and  arms,  or  who  bring  force  in  affray 
of  the  peace,  or  go  or  ride  armed  in  a  warlike  and  unne- 
ceflary  manner.  Stat.  2  E.  3.  c.  3. —  And  fee  the  StMi.  5  E. 
3.  r.  14,  as  to  his  arrefling  of  Roher.ufmtn^  Wajium^  and 
Dtaulatibcj.— He  may  take  aid  of.h»s  neighbours  to  ar- 
rell another,  or  in  execution  ot  any  part  of  his  duty  at 
Common  law,  and  under  federal  liatucs,  and  they  are 
compelled  to  a  ill  (I  him  ;  upon  affray  or  fuch  like  he  may 
raife  the  people  of  the  realm  to  «auie  the  peace  <o  be  ob- 
ftrved.  Crcmp.J.  P.  1 4 1  :  201  b\  Comb.  309. — He  may 
carry  one  that  he  has  arretted  far  felony  to  the  common 
gaol,  and  the  gaoler  is  bound  to  receive  him.  1  ilu'e  P.  C. 
595- 

As  to  what  Con rtable  fh;.!l  do  with  a  prifoner  when 
taken,  if  for  an  afl'ray,  fee  Affray  above — In  other  offences 
he  may  convey  his  prifoners  to  the  ihrriff,  or  his  jailor  of 
the  county;  or  to  the  jailor  of  the  r^nt-mic  m  whiefa 
they  are  taken,  who  *tc  bound  to  receive  then.,  Smr. 
4  E.  3.  C.  IO:  i>CC  Staff.  5  H  4  c  10:  z$  li.  8  r.  2. 
Bui  the  belt  way  /'*  all  ;ofe$  is,  to  take  bitai  to  a  jurttce  ot 
peace,  to  bail  or  dilcharge  him  ;  lUJ  ..  he'j  it  >  mc  t'uu 
of  the  conlUble  to  keep  and  imprilon  an  «.fft-nder.  t  II. 
P.  C.9;,  120 — If  a  felon  fly,  con.,  tfele  1 
his  goods,  and  keep  them  for  trie  X.:>  ?'  aie,  arid  irnct 
hue  and  cry  aster  him.  Stat.  27  El.  c  (3:  Dai.  2a*.,,  3^0: 
Cromp.  J.P*  20 1  h.  and  on  notice  of  roootry,  is  to  nuke 
hue  and  civ.  Stat.  8  6Ve.  2.  c.  16. 

/timed going.  See  ante  2. 

jijfadt.  See  ante  I,  2. 

3.  Breaking  open  Dun.  See  this  divifioa  e^w.^Other 
occafions  not  yet  mentioned  whkbjufMy  in  doing,  art — 
A  capias  htlagathm,  ot  capias  fro  fine  -  On  fa  c:  lie  entry 
and  ocuicer  found  by  inquiiiiion,  ot  view  ti  jjtUUcefc — 


On  e/rape  from  a  lawful  zrrefl. — On  warrant  to  fearch 
for  ftolcn  goods  if  found.  2  H&lc  P.  C.  151,  1 17. — It  is 
beft  always,  and  generally  requiftte,  fir  ft  to  fignify  the 
caufe  of  the  conflabie's  coming,  and  to  demand  that  the 
door  fhould  be  opened.  2  Haivk.  P.  C.  c.  14:  Frjl.  136, 
320. 

4.  Dffertcrs\  Conftabie  may  apprehend  perfons  fufpeclcd 
to  be  fuch,  and  take  them  before  a  juftice  ;  under  the 
annual  mutiny  act:. ;  and  he  is  allowed  20/.  for  each. 

5.  Disorderly  Houfes  and  Per/om  —If  there  be  diforderly 
drinking  or  noife  at  an  unfeafonablc  time  of  n:g!u,  cfpc- 
cially  in  inns,  taverns,  or  ale  houfes,  the  con  liable  or  his 
watch  demanding  entrance,  and  being  refufed.  may  break 
open  the  doors  ta_fee  and  fupprefs  the  diforder ;  as  is 
conflantly  done  in  London  and  Middle/ex.  2  Halt  P.  C. 
95. — He  or  his  watchmen,  (or  indeed  any  men,)  may 
apprehend  indecent  night  walkers,  and  commit  them  till 
morning.  2  Halt  P.  C.  98. — And  he  may  arrcll  and  com- 
mit lewed  perfons  frequenting  bawdy- houfes,  to  make 
them  find  fcturity  for  their  good  behaviour.  Crump.  J.  P. 
153  h.  See  tale  Bawdy- bfjtfe;,  and  Stat.  5  E.  3.  c.  14. 

Felons. — Arrell,  impnlonmcnt,  and  flight  of.  bee 
ante  2. 

Flue  and  Cry. — Sec  ante  2  ad  fntm  ;  and  IV. 

b.-HirJhandry.—Yle  may  grant  tellimonials  under  feal  to 
f-rvants  in,  licenftng  them  10  change  their  matters.  Star. 
5  EJiz.  c.  4.  And  by  the  fame  Uatute,  he  is  to  dufe 
all  perfons  mete  for  labour,  to  ferve  by  the  day,  in  mow- 
ing, reaping,  f&ti  or  on  rcfufal,  fct  them  in  the  flocks. 
By  Stats.  43  Efiz.  c.  7,  and  15  Car.  2.  c.  2,  perfons  un- 
lawfully cutting  rorn  growing,  robbing  orchards  or  gar- 
dens, breaking  fen.es,  pulling  up  firtttt  trees,  fpoiiing 
woods,  £sV.  (not  being  felony,)  not  fanning  the  da- 
mages, fhall  be  committed  to  the  con  liable  to  be  whipped. 

In:p> ijonmtnt  —-See  this  divilinn  pajpm. 

7.  /*//  kccffts. — The  conftable  on  <  ompltint  may  com- 
pel them  to  receive  guclls.  B-  AX.  ji»  It.  Cafe,  76  : 
Ctomp.  J.  P.  201.  Sec  Stat.  I  rjae.  I.  r.  9. 

8.  Injult.  to  himielf ;  He  may  imprifon  any  one  in:"ult- 
ing,  afTauhing,  or  making  affray  on  him,  or  oppofinghim, 
tho  i^h  only  verbally,  in  execution  of  his  olhce.  j  Bo.  Pep. 

2jS:   Cim.  J.  P.  I3I  :   CI  fry/.  10. 

9.  Lunatics  or  Madmen. — ,f  he  tonllable  may  t?ke  and 
imprifon  ;  and  he  fhall  not  be  chargrd  if  th?>  die  there. 
Ou.\  98.  and  fee  Stat.  17  G:o.  z.c.  5.  §  20.  and  this  Dicl. 
title  Lutatich. 

10  Peart,  Surety  (f.  See  avte  1,2. — The  conftable  may 
take  lurety  by  obligation  in  his  own  name,  but  notcthcr- 
wilc,  and  m^y  certify  it  at  the  fefTtons.  lo  E.  4.  r-  18: 
Br  Puict.pJ.z:  Surct let) pi.  zy.  Cromp.  J.  P.  131 :  4/3/?. 
265 :  C'ro-  El.  375,  6. 

1 1.  Plague,  m  the  time  of  — Ccnflable  mty  command 
infected  perfon*  to  keep  in  tne  houic.  Slat.  1  jac.  1.  e.  31. 
See  title  i  lague. 

12.  Wan  an  — Where  conftable  has  a  warrant,  he  is 
tied  up  ihcrei>»,  to  act  ^nly  as  it  diree.'.s  1 1  M>d-  248  — If 
he  arrelbon  a  general  warrant,  (before  lome  jallxe)  he 
may  carry  bli  pnioncr  to  v.hut  julike  he  wi.'l.  5  A? -5.  59. 
Sev  Star.  24  Geo.  2.  r.  55,  as  to  inclorfed  warrant?,  by 
which  offenders  m.iy  be  taken  in  any  county  ;  ante  1.  1. 

Though  the  conftable  h  not  named  in  3^4  //'.  M. 
e.'io,  n<_r  apry .■mted  to  be  the  oliirer  to  execute  the  war- 
ran'^,  yet  the  jtittces  msy  command  him  to  execute  them. 
1  SaUt,  581.    Aud  a  conliabic  need  cot  teturn  bis  war- 
rat,  r, 
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keep  It  for  his  own  j unification . — Sre  I 


where  a  ilatute  authoiifcs  a  juflice  to  convtcl  a  perfon  of 
any  crime,  and  to  tew  the  penally,  fc.  without  Hiving 
to  whom  iiK  h  warrant  (hall  be  directed,  the  wujicbk  is 
the  otKcer  to  execute  the  warrant,  and  muft  obey  it.  5  Med, 
t\o  :  1  A,r/f .  3*1.  GuifiM  mvft  at  hi*  peril  lake  notice: 
that  his  Warrant  is  by  one  in  the  com  mi  (Son  of  the  peace. 
12  sYcJ,  3^7^  and  tbr*t  the  matter  is  within  the  juftice^ 
jurifdifiion,  2  Hnid*.  P,  C.  r.  i  5,  'j  1 1  ; — And  if  guilty  of 
mifdemeanour  in  executing  .1  lawful  warrant*  he  becomes 
a  trefpaffcr.  tz  Mad,  344.— But  a  warrant  properly  pen- 
ned, (oven  though  the  magi  urate  who  ifi'ue  it  mould  ex- 
ceed his  jurildielion,}  will  by  Stat,  24  Cnw,  2.  c.  44,  at  all 
events  indemnify  the  otfker  who  executes  it  mini  Aerially. 
4  Guam,  288.  , 

13.  tt'atth. — Con ft 1  Me  hath  power  'xtjpch  to  keep  a 
watch  for  the  purpofc  to  rasfe  or  purfuc  hue  and  cry  upon 
robberies commuted ,  by  [tatutc  of  WlHifm,  s\  1  ;  to 
fcarch  for  lodgers  in  fuhurbs  of  cities  that  are  fufpicious 
pc;kr;,  which  is  to  be  done  every  week)  or  at  lead  once 
in  fifteen  days,  by  the  fame  llacu'e  c.  4  j  for  fuch  as  ride 
or  go  armed,  by  the  limine  of  z  E.  3.  c  3 ;  for  nigh: 
walkers  and  perfons  fufpicious,  either  by  night  or  day, 
fey  the  rtatute  of  5  E.  3*  c,  4.  And  it  is  in  his  power  to 
hold  fuch  watches  as  often  as  he  plcafes,  and  the  watch  - 
men  are  his  miniftcrs  and  afliftants,  and  arc  under  the 
fame  ptotcftion  with  him,  and  may  aft  as  he  doth,  and 
regularly  he  ought  to  be  in  company  with  them  in  their 
walk  and  watch.  2  Hale  P,  C.  97* 

A  watchman  hath  a  double  protection  of  the  law,  vix, 
i.  As  an  atiiJtant  to  the  con  (table  when  he  is  prefent  or 
in  the  watch,  z.  Puzelv  as  a  watchman  let  by  order  of 
law  ;  and  the  law  takes  notice  of  bis  authority^;  and  the 
killing  of  a  watchman  in  the  execution  of  his  office  ts 
murder-  1  Hate  P.  C,  uhifnp, — If  an  inhabitant  refufe  to 
watch  in  his  torn,  con  It  able,  may  fet  him  in  the  Stacks 
3  Lev.  208. — See  Stat.  14  Get.  3.  e,  go,  for  regulating 
the  nightly  watch  and  duty  of  conftables  in  Wtjhninftfr ; 
joGrt.  2,  r-  21.  for  Lotiikn,  and  other  afls  only  of  very 
local  importance,  and  which  thofe  \vho  are  to  acl  under 
fhould  diligently  confult-  See  this  Diet,  title  />  .^7 

IV.  The  Const  abi.i  's duty  and  office continue  till  Nil 
fijcccflbr  be  tworn.  1 1  ffletf,  256.  Though  he  may  fur  juit 
caufe  be  removed  by  the  authority  which  elecled  him. 
Buljh  j  74:  2  Hau'L  P.  C.  e>  io,  §  37,  38, 

Affiay.  Sec  III*  i* 

Jtlt-bvuft}  ^Conftablcs  are  to  enforce  the  penaliies 
25 1\ nft  the  keepers  of.  See  aw/?  III.  and  this  DiiL  title 
Akkmtfa.  And  S.'nti.  t  Jeic.  i.r,  9:  and  3  C.i.  c .  4. — 
And  by  5W.  26  GL  a.  c.  J*,  Conftable  is  to  give  notice 
of  the  days  appointed  for  Ijceniing. 

Jrmc;!  .'ting.  See  **hU  IN.  z.  and  this  Di3.  title  Arms* 
B™dy-k*ufa*  See  III. 

u  Hy  St^it,  22  If.  S  .p.  5,  Conrtableand  two  moft 
able  inhabitants  in  the  pitilh,  are  to  make  an  afleffmcnt 
for  the  repairs  of  jtrijlgfti  to  be  allo%vcd  by  ju  11  ices.  Sec 
i  P.  C  c.  77.  \  7. 

BtrrtUry. — IfConiifcWe  have  notice  that  one  is  com- 
mitted, it  ii  his  duty  to  purfue  the  felon  immediately, 
though  in  the  night,  O*.  £/.  16. 


Cuflmu — B  y  fiwera  I  ft  a  t  u  t  es,  con  Rab!  c  s  a  re  to  b  e  afii  ft . 
mg  to  all  perfons  appointed  for  the  collecting  and  ma- 
nagement of  the  cttftem  v  and  to  perfans  having  a  war- 
r.int  from  the  lord  treafui'fr,  (2?e*  to  make  a  fcarch  for 
goods  that  have  not  paid  the  cuftoms.  bee  «*#*  eL  Suns. 
j  2  Cot\  z,  c.  1 9,  z$ ;  and  13      14  Car:  2.  c.  n. 

Dfficfit  ff>r  rent. — Conliabies  are  to  a  (file  in.  Set  this 
Diet,  title  Dif.rtfi. — He  is  to  make  diftreflcs  tinder  juf- 
ticcsJ  warranrs.  ,W.  27  2  r.  zo\  under  which  con- 
ftable  may  take  hb  osvo  r^w^f  Chirge; . 

DrNnle*wfjt — To  alliil  the  juflices  in  punilhing;  under 
Si/it.  4  Jiv'.  t.  e.  5. 

See  />c/7.  VI.  1 

Fcbm.  See  ^/r  ill.  2.  Ft!™?  Smh>  conflable  mud 
keep  goods  found  on  the  felon  till  trial,  and  then  return 
ihvm  according  to  the  direiiiens  of  the  court. 

FJr*/,  conliables  to  aflift  at.  See  this  Dicl.  title  Fifes. 

Fijb'mg  Watc/ffi,  coniiable  is  to  aflift  in  enforcing  ads 

P«ra$!t  tntrji  condable  is  to  give  aHiftance  to  juftices 
of  the  peace,  in  removing,  qr  flxatl  be  committed  and 
fined.  5  Rrp.  2. 

Gartt<  oJiti  to  enforce.  See  thb  Dicl.  title  Game. 

GnHfwvdi  r.  V  ntlcr  Sfet.  1 2  (7w.  3.  e>  6 1,  conftable  may 
by  warrant  feart  U  far  gunpiivvder.  See  title  GimjtotvJtr, 

Hr&ktri  and  Pedlars.  By  Stat,  %  $J  9  IF,  3.  c.  2J»  COn- 
/table  is  to  aflift  in  putting  the  laws  in  execution  agatnft 
hawkers  and  jtetfats*  that  travel  without  licenfcs,  and  by 
Stat.  1 1  Geo,  2.  c.  26*  againft  hawkcru  of  fpirits* 

Higtjwtiyf,  conftable  is  to  be  aiding  and  alhTttng  in 
putiing  the  acts  in  execution  relating  to  ;  and  to  return 
(ills  of  pcrfons  qualified  for  the  office  of  furveyor,  bfr* 
but  he  is  not  bound  to  prefent  them  if  out  of  repair* 
1  Vent.  336   See  this  Dicl.  title  Highway. 

Ihrfrs,  conftablc  is  to  be  afli fling  in  driving  ofF  com- 
mons,  forefls,  5£t»  hvrfei  and  cattle;  on  pain  of 
Stat.  37.  fj.  8.  c.  1  3.  but  fee  Stan.  8  FJh.  c  S.  and  2 1  Jac. 
I*  c*  jl8* — And  in  levying  duties  on  forj}i  under  Stat* 
*5&».  3.1.49, 

Hue  Mtfi  Crj,  By  Shtts.  1 1 E.  1.  fl,  2.  f.  6 :  z 7  El  c.  13: 
8  Get?,  2.  f.  16;  to  make  bo*  an<l  oy  after  offenders  m  here 
a  felony  or  robbery  it  committed ;  to  call  upon  the  pa- 
rifhioners  to  aflift;  in  the  purfuit ;  and  if  the  criminal  be 
not  found  in  the  precinel  of  the  firftrsw/?^/*,  he  is  to  give 
notice  to  the  next,  and  thus  continue  the  purfuit  from 
town  to  town,  and  county  to  county.  And  where  ofc 
fenders  arc  no:  taken,  couftaUes  thai!  levy  the  tax  to  fa- 
tisfy  an  execution,  on  .recovery  againft  a  hundred,  and 
pay  the  fame  to  the  flicriffs,  and  neglecting  to  make 
but  and  cry,  fliall  forfeit  5/.  See  this  Diet.  tit.  Htustttd  Or. 

ft  -'..  ■■<■■-  See  mkIIL 

Im-teturs.  Sec  wa*  til. 

JurUs.  Under  Stxt,^  &  5  TV.  &  M.  t.  24 :  7  8 
3.  e .  3  2  1  S  £f  0  fr.  5.  c,  10  :  3  £if  4  An*  c.  1 8 :  3  £?w.  z. 
c.  25,  CmfiabUs  are  to  give  in  to  the  juJlicci  ai  Mitbetl-' 
tuas  fcfllons  yearly,  a  lift  of  perfons  qualified  to  ferve  on 
r ■■.  .>,  Thcle  lil(?  rue  to  be  made  from  the  rates  of  each 
paiith  ;  and  tenjlablts  wilfully  Omitting  perfons  qualified, 
or  inferring  wrong  pcilons,  lhall  forfeit  20>.  See  thia 
Dicl.  title  Jury. 

Labwreri)  -Sec  ILL 

LatJ  tux  A  ft  r,  to  aflift  operation  qU 

L(Oif)  See  Tfatyet* 

Lottery 
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Litm-x  Q  ficss  illegal,  con  liable  is  to  endeavour  10  fup- 
prefs.  Stat.  27  Geo.  j.'r.  t. 
'  Mah,  See  this  Diet.,  title  Mah. 

Mtafures.  By  Stat,  tz  Cat.  z.  t.  £,  conilabJc  is  to  fearch 
and  examine  if  any  prrfrsns  ufe  other  njtcafitra  than  fuch 
ss  are  /fr7wr£ryp/F-ineafure,  ^nd  agreeable  to  the  tfaod-jj-J  ; 
and  to  feize  and  break  the  fame  j  and  fee  3 1  OW.  2. 
r.  17,  For  Wrjlmliifar. 

Militia,  con  table's  duty  as  to.  See  the  ftaiutei  re- 
lating to  The:  Militia. 

P'h  ,*>.:.?f.j,  College  of.  By  Stais*  14  y  15  //.  fl.  r.  5  : 
and  3  a  rY-  3,  r.  <jo,  In  the  city  of  LoWw,  confbbte  is 
to  be  afliAing  10  tht'm  in  putting  their  laws  in  execution. 

Pi  ague,  &ce  ante  HI. 

/W'j  Rait.  Under  Star,  43  EI:z.c.  z<  $  ii,  the  weekly 
rate  for  the  relict  of  the  poor  ii  to  be  aflefred,  in  cafe  inc 
pari  lb  ion  ers  dif agree,  by  the  churehwardr  11  <;  anil  eontla- 
bles,  who  are  in  either  cafe  to  levy  the  rate;  and  by  £  3  c, 
the  churchwardens  a^d  c  jnltables  of  every  parilh  ore  to 
collect  the  funis  rated,  and  pay  the*  fame  over  to  the 
High- Con ti able.  And  fee  Stat,  ta  C«.  2.  t.  29.  and 
this  Dia.  title  Pmr. 

Pvfiage*  Under  Stat.  9  An.  c.  io5  to  levy  money  due 
for  portage  of  letters  under  5     §  30. 

Prcfrntmenti,  ConftabSe  is  at  the  quarter- feflions  to  make 
preferment  of  all  things  againll  the  peace,  and  belong- 
ing to  hi*  office.  Dah.  J.  P.  474:  fitz.  J,  P  6.  Ai  d 
they  are  ufually  fummoned  by  the  fherifr  to  attend  the 
quarter  fefllon a  and  alufes  to  make  preferments ;  which 
feems  j  Ltii;firJ  by  no  cxprefs  taw,  though  perhaps  by 
ul'^e. 

Rht.  Conftables  are  to  fupprefs,  and  they  may  cx  e$r- 
tia  commit  offenders,  (3>.  Sec  Stat.  1  Go.  i.f.  j.  and 
this  Diet-  title  Rht. 

Rfi&laj.  See  Hue  and  Cry. 

Scavengers*  rates  in  £Ww  lhall  he  made  by  conftabks 
and  churchwardens  under  Sat .  zW*W  Mi  ft.  z,  c,  Si 

Scolds*  Under  a  preferment  in  the  lect  and  the  Rew- 
ard's warrant,  con  liable  and  his  attiltant  may  put  them 
in  the  Clicking  (tool.  Mxrc  £47. 

Servants.  See  III.  Conuablc to affiftin  levying  duty  on, 
under  Stat.  25  Geo.  3,  r.  43, 

Seldiers-  Con  tables  are  to  qu^artefJZr/a't&j  in  inns,  ale- 
htfufes,  vicinal  It  ng  houfes,  for.  Not  to  receive  any  re- 
ward  10  excufe  quartering  them.  To  give  in  lifts  10  the 
jultiecs,  of  the  houfes  and  person? 'obliged  to  quarter/*i- 
diets,  and;  to  provide  carriages  for  troops  on  their  march, 
Sec  the  annual  ltatutcs  concerning  SuJhrst  and  arte 
ILL 

Statutes,  or  Afts  of  Parliament!  conftables  are  called 
upon  ro  atftrt  in  the  execution  of  ihefe,  on  almuJl  innu- 
merable bxcafions. 

Sufitiay.  Crjiitfsble  is  to  enforce  afls  I  C.  1.  e.  I,  and 
29  C.  i.e.  7,  againft  the  profanation  cf.  See  this  Diet, 
title  HtJtdnys. 

Swetriug.  By  Stat.  19  Geo.  2.  c.  21,  Con  (table  is  to 


levy  the  penalty  fo 
fervant,  labourer^ 
of  a  gentleman  ;  i 
crime  is  repeatod, 
Thieve*  f**'Jr  oi 
watchmen  unti  bca 

z 


fivcariitg  ;  whieh  is  I  s>  fnt  it 
lc.  *$.  for  others  under  the  degree 
d  j;,  fcr  a  gentleman;  and  as  the 

lead,  is  on,  copper,  &c.  Conflable, 
C3  are  to  apprehend.  S/at*  29  Gtv.  2. 


Tlnfifa*  Conllable  to  aCiA  in  enforclnc  the  acl  13  G&m 
3,  ,  84. 

/  a  rants.  ConfJ^bTcs  to  aflill  in  enforcing  the  laws 
again  it  +  See  this  Dii't,  title  Vagr&nU* 

$Ftnv#Ht$  tfjujltitt.  It  is  part,  and  a  greic  part  of 
Conilable's  duty  to  execuxe  thefe,  whi.h  are  iilued  under 
an  amazing  variety  of  aits  of  parliament]  in  alt  whkh 
cafes  con  liable 's  oJHce  b  chiefly  mintitcriai.  See  tntt  HI. 

Wtitri,  See  otiti  Ut 

Weavers,  Kidderminller,  conH^bles  to  by  Sti-txm 

21  y  ij  C  z  c.  8. 

*  Wti&a.  Under  Stats.  9H.  8.  c.  j,  and  16  C.  t.  c.  (9, 
con  (tables,  betng  h?ad  otHcers  of  jj»tfl£$s,  m:<3]  frjvc  in 
their  cull^Jy  k-aled  vveighis,  ilfc  under  penalties  :  per- 
fons  buying  or  felling  tiy  falfe  wcigh/s  or  meifures,  for- 


tumbles  may 
ti  1  and  fee 


*  V.  It  a  Constable  doth  not  his  duty,  he  may  be  in- 
dicted  and  lined  by  ilie  judices  of  peace ;  on  the  other 
hand,  he  is  pioicclid  uy  UvPj  iri  Lin:  execution  of  his 
duty. 

It  has  been  already  mentioned  that  he  fr.jilt  have  aid 
of  the  county  to  pacify  affrays. 

.  By  StJt.  7  7.1c  i ,  cap  j,  If  .iny  aflhn  is  brought  againft 
a  conflrkb!cv  for  any  thing  done  fa  tyhtaryf  bii  tjfic*,  he, 
and  alfo  all  others  who  in  his  aiiL  or  by  his  command, 
mad  do  any  thing  concerning  his  oshjtc,  may  plead  the 
ittterul  ijfue,  and  give  the  fpecial  matter  in  evidence,  and 
if  he  recovers  he  Stall  have  dmMf  tyh.  But  this  mull  be 
certined  on  the  record  by  the  judge,  a  Vtnt.  4^  ;  Ovttg, 
294. — And  fee  Stat,  tg  Gat.  2.  c.  2t,  againft  profane 
fwearing,  uhich  gives  treble  eofls. 

By  Stat.  34  Geo.  z*  c.  44,  No  a8hn  lhall  be  brought 
againll  any  conllable,  oroi3t?r  ollicer,  or  stny  perTon  act- 
ing by  his  ordert  and  in  his  atd,  for  any  thing  done  in 
obedience  to  any  warrant  of  a  juilict  of  pence,  until  dim 
m&na*  the  per  ufal  and  Copy  of/kch  warrant,  .»nd  ilie 
fame  h;»th  been  refufed  or  negleded  by  the  fpace  of  fix 
days;  and  in  cafe  after  fuch  dcmvnd,  and  compliance 
therewith,  any  action  thai  I  be  brought  again!}  fuch  con* 
ftabIeT  {£V-  without  making  I  he  jutlicc  a  defendant;  then 
on  producing  and  proving  futh  warrant,  the  j-.u-y  mall 
gire  a  verdict  for  the  defendant,  notwithdanding  :,nv  dc* 
feft  of  jurtfdiclkn  in  fu:h  juftice  j  and  if  fuch  action  be 
brought  jointly  againll  futh  jultice,  and  alfo  againtl  fuch 
conrl.nble,  %fc.  then  on  proof  of  fuch  warrant,  the  jury 

be  given  agamft  the  jultice,  the  plamtinTmall  recover  his 
cbfB  ajr:iinjl  him,  to  be  taxed  fo  as  to  include  colls 
plaintih'  flinl!  be  liable  to  pay  to  fuch  defendant; 
No  ac\ion  rti.ill  be:  bmught  againll  any  conlt.djle,  i?'e. 
uoiefs  commenced  witnin  fix  calendar  months  -iksr  the 
atl  commiue  l  — I*hw  (tatute  extends  only  to  actions  of 
tt-'rt.  See  ItJfa  'i  W,  P  24, 

The  charges  ot  fending  mslrfoelors  to  jail,  were  at 
Common  la*  to  i  c  botne  by  the  villi  in  which  they  were 


ing  him,  a  jiuiivc  of  peace  may  xtt\  oath  caanauc  into  an^j 
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ascertain  ihr  reafmiuHle  expend  lo  be  allowed;  and  by 
warrant  without  fee,  order  the  treafurrr  of  ihr  ecmnry  to 
pav  i'je  Cine;  except  in  Mufiffrfbc,  whrm  filch  expence* 
;  :  r.  ,  be  paid  by  the  overfeed  of  the  pi  .sec  where  the 
Ofr>ridcr  u -,;s  t ;ikr  n. 

If  ii>  rhe  eject  01  ion  of  his  oHce,  and  acting  wirtiin  Nil 
own  Jilnit,  *fter  competent  no  ice  ifs.it  he  i<  con  liable, 
he,  or  any  that  contc  to  hij  nfiiibnee,  be  killed,  I:  \$ 
rniriler;  although  the  party  killing  do  nnr  know  his 
porlon.  i  Hah  P.  C.  9. 459*  460,  t:  z  LJ.  Rfljm,  1 300, 
But  fee  Lractj's  c a fci  in  jOwrsm  f.aiu  ;  1  1, 

If  two  men  ife  combating,  and  the  conftabte  come  to 
part  them  and  i*  hurt,  he  UmI|  have  action  of  ue lp.it* ; 
and  if  he  hurt  thfftn,  they  (lull  nor  have  a£Uon  again  it 
hint.  And  fo  of  thofe  who  aid  him  ;  every  man  who  is 
julilting  to  the  ron  liable  in  the  execution  of  his  office 
haling  the  fame  protection  that  iht  faw  ^ii-csto  the  con- 
ibble.  (hemp*  7.  P.  1  jo:  a  Halt  P.  &  97* 

If  he  he  re  moved  without  juJl  caufr*,,  the  court  of  King** 
Beach  wtll  by  xulc  of  court  order  htm  to  be  rcllorcd  co 
hb  place*  B*lfl,  174. 

A  Jutfice  0/  peace1*  warrant  is  a  fnflicient  juflilication 
of  a  conftjblc  it*  a  mattrr  wfrhto  rhe  jurifdiciion  of  fuel) 
jultice.  Sfrtt.  ju.  See  ante  HJ.  12. 

By  Stat.  i  \>  (rev  n  -  r.  19,  Every  con  liable  is  every  three 
months,  and  wi.Jun  foattten  days  after  he  goes  out  of 
olrh'ce,  ro  deliver  to  the  ovcrfeers  of  ;he  poor  an  account 
entered  in  a  b^ok.'kepi  for  the  purpofc,  and  ligncd  by 
himF  of  .if I  fums  by  him  expended  ard  received  on  ac- 
count of  the  pari  fh,  £>V.  vlrkh  ovcifeets  are  within  four- 
teen days  to  Iny  the  fame  before  the  inhabitant*;  and,  if 
approkci,  are  to  pay  the  money  due  cut  of  the  poor 
Httta  j  but,  if  difaikm-ed,  are  to  deliver  the  book  back 
to  the  conflabEc,  who  may  prodace  it  before  a  juiliVe  of 
p^ncc,  giving  reaftmable  notice  :o  the  ovcrfeers ;  which 
jtiilice  ii  to  examine  the  aceourtt,  determine  objections, 
fettle  the  futn  due,  and  enter  it  in,  and  fijrn  the  account; 
ard  the  ovedVcr*  are  to  pay  fuch  fum  out  of  the  poor^ 
rate;  bat  may  appeal  (giving  notice)  to  the  quarter- 
fc  (lions. 

\rT.  A  Constable  arreftinj  one  pofiefiTed  of  money, 
who  dies,  is  chargeable  with  the  money.  And  fo  where 
he  takes  front  a  felon  money  of  vliich  he  had  robbed 
another,  even  though  he  iiiould  be  afTerward*  robbed  oi 
it  himfelf.  Ow.  in. 

Ne*tc£ling  a  duty  incumbent  on  him,  either  by  Com- 
mon law,  par  by  Itatute,  he  is.  for  hi*  default  indictable. 
I  SJL  38 1  ;  2  Ro>  Rep.  78  , 

If  he  *il<  00 1  return  his  warrant,  or  rersify  what  he 
Jbai  done  und?r  it,  he  may  be  Itiied.  6  Mod*  83:  t  Sati, 
381  i  but  fee  5  Itotd.  jb:  GIL  192. 

J I  he  w-ii  fully  Jets  a  ftloo  efcape  out  of  the  flock  j,  and 
go  at  lar^1?,  it  is  felony.  1  Haft  P,  C.  c<;6.  And  it 
ieein)  gem-rally  ,-igreird,  that  all  vOtuBtefy  tfl  Ipei  \n  the 
officer,  smt>unt  to  the  fame  crime  ai  the  offender  was 
guilty  cif,  w-hether  treafon  or  fclanj\  2  Ua^L  P.  C, 
c.  ly.  %z%Uftq.   

It  is  a  mi  (demeanour  in  mm  to  dsfcharge  wtcffcndtr 
brought  to  the  watch-houfe  by  a  watchman  in  the  nighc* 
a  Burr.  867.  liut  fee  1JL  z. 

It'  is  ]i:ib!e  to  various  pecuniary  and  fomrtimci  pcr- 
fblial  puniilimen!s,  on  neglc£ling  the  duty  impofed  on 
him  by  feveral  (la lutes. 


Tut  CoNSTACtV*  Oatw. 

YOU  jfo//  fwear^  lirafjMi  wr"//  tiv//  an  J  /tu'y  ftrr* 
«tr  Sa:,rtf$n  Lord  tit  King  in  tlr  o[h<t  sfCutfabk 
for  the  ,'<nvjrjlb~ff>  cf'C  within  fbn  m(Wrr  [httudrat er  r«>**/>  j 
fit  tkt  jept  mto  next  €nfuingi  by  until  yoff  jball  U  tlhtiof  dif- 
iit.irptd  due  (Wr/t  «fl*W  m>  $affjjt£  tht  K:>ig%t  Ma(r 
l'f{'t,  ,irtJ  ktcp  all  fuck  ivettrb  and  um  d  at  nre  v/uallf  ac- 
dtjh'fsej  and  tytghi  h  &e  h-ft  \  ttmi  you  Jfotdl  witft  and  truly  th 
tt*d  ixtttrtt  fill  «fb&!  rhitt^i  Mwgitqr  tht  /aid  office  tKXord- 
i/tg  la  the  b«Jf  of  jutr  jtwzvJfd^e* 

So  help  you  God. 

For  m  of  an  OflLic^rroM  to  be  taken  by  a  Cmfltitdc  far 
keeping  thi  Peace. 

KnoWALL  M  E N  h  *hf* prifiniu  f£& 
I  A.  B-  tf  C.  in  the  ectr/try  ofD.  litfaurrrM  am  hetd 
and  jinnly  Leatid  uttt*  E,  F*jtQrnanP  c&tjlabic  of  the 
t**u}>fhip  [m/JKffr*  &e.J  |/*C.  nfttrffaid)  in  tht  fi/m 
of  jut?  p^nd:  to  It  fxiidto  thtjhid  E.  F.  tr  hh 
tain  txtlvrRfV,  CXefUtoTIt  tjdmim^  rotor  j  w  ttf/ttmi  .  f« 
txtbieh  ftapMsct  to  be  tttU  tatd  feiihftdfy  mndet  I  hind 
rmftif,  my  bein,  and  edwmjirahf  sifrmty 

h  tbtji  pfrftntt,  ftJthd  with  my  fcoL    Dated  ihh 


Soz'£.>~eir'i  Lord  George  tht  Vott'dt  &/  t?>e  Gract  of 
Gad  of  Great  Brit  a  in*  France,  and  Ireland,  Ktwr 
Defender  tf  the  Faith  e&dfv  firth*  and  in-lhejeea'tf 
wr  Lord 

The  CoNUiTto?*  «/" ihs  *iimvt  ^vrrr.'tn  el'!t?erthft  it  fu:h^ 
Tbtti  if  tfo  alnhve  bautdek  A.  B  jkuH  [pnjttujih  nppeat  at 
tht  ntxi  gentrtd  fxarUt  Jt^twtijff  tht  freete,  to  be  haidtn  fu 


and  far  the  etttnty  of  D.  to  do  a/td  reerivt  Txdrat  j&atf  6e  there 
tnid  the*  <  tihrti:J  t.ia  hy  the  court ,  avd  in  the  mtuntttue 
jhtiH]  keep  the  peace s  {and  be  of  the  gtvd  behawtir]  toitwd 
the  King  and  all  hU  liege  f*epfrt  and  especially  toward  G.  R, 
c/  C*  in  the  faid  county  t  yatnun^  tht.l  the  ftiitl  obligation  to 
bt  l  aid,  or  eijt  to  1  twain  in  full  force  and  -virtue* 

Sigt.'td)  fffdrd  and  delivered  ) 
in  the  prefente  of  \ 

Oath  of  the  ArrnAisEns  of  Goods  dijhctiited  for  Rent; 
to  be  a ti mi n altered  by  the  Constable. 

YOU  Jb.flf  fiftarthhtym  vJH  faithfully  appraifi  and 
value  thr  gt-adt  ra-zu  take*  in  dijlrrj\  and  .titxtfoned  in 
the  htttenany  to  j  w  fhrwn*  as  brtiveen  buyer  etnd  fdhr^  at- 
ewdhfg  to  the  be/l  ofytvr  jkill  and  underfiandivg. 

So  help  you  God. 

AfFOIKTMEST  Of  a  PtftTTY. 

I A.  B<  Confabh  <f  C  i*  the  eounty  of  J),  do  be^ely  nair, ' 
fabjrititte  and  a;  print  fi.  F.  of  tlft  feme  p!aee^  yemnn,  t*y 
true  and  hraftcl  Deputy  in  the  *>Jice  af or* faid,  as  L?g  at  I /hall 
he'd  the  fmte  ;  or  thus,  during  the  c<nUinmnytct  of  my  totUemd 
plea/nrc,  [or  for  any  particular  purpofe]  dated \  Sec. 

For  a  command  or  Proclamatio\  for  Riotirs  10 
dUp«rfe,  See  title  Riot. 

CONSTAT, 


CONSTAT. 


CONTEMP  T. 


CONST  AT,  L.v.~\  The  name  of  a  cc rtifictte,  which 
the  clerk  of  the  pipe,  and  auditors  of  the  Exchequer,  make 
at  the  requeil  of  any  pcrfon  who  tnjtendf  to  plead  or  move 
in  that  court,  fr»r  the  difcharge  of  any  thing:  and  the 
effect  of  it,  is  the  certifying  what  cen/iat  (appears)  upon 
records  touching  the  matter  in  qucllian.  See  Stat:.  3^4 
Ed.  6.  c.  4  :  13  Eliz.  e.  6.  A  can/lot  is  held  to  be  lupc- 
rior  to  an  ordinary  certificate,  becaufe  it  contain*  nothing 
but  what  is  evident  on  record.  And  the  exemplification 
under  the  fcreat  feal,  of  the  inrolrnent  of  any  letters-pa- 
tent, is  called  a  on/fat.  Co.  Lit.  225. 

CONSTRUCTIVE  TREASON.  The  Stat.  25  Ed. 
3.  c.  2,  w..s  made  to  define  treafony  and  prevent  the  fub- 
jed  from  being  condemned  for  comflnhive  ntafun.  See 
title  Trtafia. 

CONSL'ETUDINARIUS,  A  ritual  or  book,  con- 
taining the  rites  and  forms  of  divine  offices,  or  the  cuftoms 
of  abbeys  and  mcnafteries:  it  is  mentioned  in  Brampton. 

CONSUETUDINIBUS  et  SERVICI1S.  If  a  writ 
of  right  clofe,  which  lies  2gainrl  the  tenant  that  deforceth 
his  lord  of  the  rent  or  fervice  due  to  him.  Reg.  Orig. 
159  :  F.N.  B.  151.  When  the  writ  is  brought  by  the 
party  in  the  right  only,  he  fhall  count  of  the  feilin  of  his 
anceltor,  and  the  writ  be  in  the  ddtt  \  but  when  he 
counts  of  his  own  f<>Jtn,  then  the  writ  is  in  the  debtt  tt 
fclft,  &fc.  And  if  the  party  fay  in  the  wru  ut  in  redditi- 
bus  tt  anvagut)  thefe  words  prove  that  the  demandant 
himfeifwas  feifed  of  the  fervice  1  ;  and  then  if  he  count 
in  fitch;  writ  of  feifm  of  his  ancejlors,  and  not  of  his  cwn 
fit  »,  the  writ  fhall  abate :  fo  that  if  he  will  bring  a  writ 
of  cuftoms  and  fervices  of  the  feilin  of  his  anceftors,  he 
ought  to  leave  thefe  words  at  inredditilus,  out  of  the 
writ.  Where  a  perfon  brings  a  writ  of  cuitoms  and  Ser- 
vices againilany  tenant,  and  by  count  demands  homage, 
the  writ  ought  to  make  fpecial  mention  thereof ;  as  ut  in 
homapio,  itfe.  or  the  writ  fhall  abate.  New  Nat.  Bre-v. 
338  :  F.  N  B.  151.  If  this  writ  be  brought  againU  te- 
nant for  life,  where  the  remainder  is  over  in  fee,  there 
the  tenant  may  pfW  in  aid  of  him  in  the  remainder,  13c. 

CONSUL,  Lat.]  In  our  law  books  fignifies  an  earl. 
Brad.  I.  1.  c.  8,  tells  us,  that  as  comes  is  derived  from 
ccmttatUy  fo  conftl  U  derived  from  cwfulendo:  and  in  the 
laws  of  Edward  the  Gonfefpn-y  mention  is  made  of  vice- 
comi/es  and  vicceonjult;.  Blount. — Confh  among  the  ancient 
Romans,  were  chief  officers,  of  which  two  were  yearly 
choien,  to  gove.n  the  city  of  Rms.  1  hole  who  now 
pafs  under  the  name  of  Confuls  rending  in  England  km 
from  foreign  nations,  and  in  foreign  ports  fent  from 
England^  are  merchants,  or  perfons  of  eminence  and 
knowledge,  appointed  to  take  care  of  the  affairs  and  in- 
terells  of  merchants.  See  Lex.  Macat. 

CONSULTA  ECCLESIA,  A  church  full,  or  pro- 
vided for.  Cenvel. 

CONSULTATION,  cenfultatio.]  A  writ  whereby  a 
caufc  having  been  removed  by  Prohibition  from  the  Ec- 
clcfiaftical  court,  to  the  King's  court,  is  returned  thither 
again  ;  for  if  the  judges  of  the  King's  court,  upon  com- 
paring  the  libel  with  the  fuggeftien  of  the  party,  find  the 
fuggcilion  falfe,  or  not  proved,  and  therefore  the  caufe 
to  be  wrongfully  called  from  the  Ecclefialtical  court, 
then  upon  this  confutation  or  deliberation  they  decree  it 
to  be  returned  ;  whereupon  the  writ  in  this  cafe  obtained, 
is  calleJ  a  Cor.ft.hamn.  Re?.  Orig.  44,  &C*  Statute  of  WfU 
if  Con  fuit  atims,  24  Ed.  I, 
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This  writ  is  in  nature  of  a  f  reddendo ;  but  properly  a 
confultation  ought  not  to  be  granted,  but  in  cafe  where  a 
man  cannot  recover  at  the  Common  law,  in  the  K'ng'* 
courts.  New  Nat.  Br.  119.  Caufes  of  which  the  Eccle- 
fiaftical  or  Spiritual  courts  have  jurifdktico,  are  of  admi- 
niftrations,  admiffions  of  clerks,  adultery,  appeals  its 
ecclefialtical  caufes,  a poilary,  genera!  ballardy,  blafphemy, 
folicitation  of  chaftity,  dilapidations  and  charch  repair^, 
celebration  of  divine  fervice,  divorces,  fornication,  he- 
rcfy,  inccft,  inllitutbu  cf  clerks,  marriage  rites,  oblation*, 
obventions,  ordinations,  commutation  of  penacce,  pen- 
fions,  procurations,  fchifm,  limony,  tithes,  probate  of 
wills,  &c.  and  where  a  fuit  is  in  the  Ecclefiafiical  court, 
for  any  of  thefe  caule;.  or  the  like,  and  no:  mixed  w  ith 
any  temporal  thing,  if  a  fuggeftion  is  made  for  a  prohi- 
bition, a  coifultation  fhall  be  awarded.  5  Rep.  9. 

To  move  for  a  prohibition  in  another  court,  after  mo- 
tion in  the  Chancer)-,  &c.  on  the  fame  libel  which  is 
granted,  is  merely  vexatious,  for  which  a  confutation  (hall 
be  had.  Cro.Efiz.z~y.  Where  a  confultation  .  granted 
upon  the  right  of  the  thing  in  queftion,  there  a  new  pro- 
hibition (hall  never  be  granted  on  the  fame  libel  ;  but 
where  granteJ  upon  any  default  of  the  prohibition,  ia 
form,  kj/r.  there  a  prohibition  may  be  granted  upon  the 
fame  libel  again.  1  Ne/f.  Abr.  4S5.  Sec  title  Ptohibt.on. 

CONTEMPT,  contetnftut.]  A  difobedience  to  the  rules, 
orders  or  procefs  of  a  Court,  whicn  hath  power  to  punifh 
fuch  offence ;  and  one  may  be  imprifoned  for  a  contempt 
done  in  court ;  but  not  for  a  centenpt  out  of  court,  or  a 
private  abufc.  Cro.  Eliz.  6S9.  b'ut  for  contempt  out  of 
court,  an  attachment  may  be  granted.  Attachment  alio 
lira  againfl  one  for  con.-n-t  to  the  court,  to  bring  in  the 
offender  to  anlwer  on  interrogatories,  &e*  and  if  he  can- 
not acquit  himlelf,  he  fhall  be  fined.  1  Lill.  305.  If  a 
fheriff,  being  required  to  return  a  writ  directed  to  him, 
doth  not  return  the  writ,  it  is  a  contempt:  and  this  word 
is  ufed  fur  a  kind  of  mifdemcanor,  by  doing  what  one 
is  forbiden  ;  or  not  doiog  what  he  is  commanded.  1 2  Rsp. 
36.  And  as  this  is  fometimes  a  greater,  and  fumetirues 
a  lefler  offence ;  fo  it  is  puniflicd  with  greater  or  lefs 
punifhment,  by  fine,  and  lometimcs  imprisonment.  Djcr 
128,  177  :  1  Rulji.  85. 

If  a  defendant  in  Chancery  on  fervice  of  a  fnbpana, 
does  not  appear  within  the  time  limited  by  the  rules  of 
the  court,  and  plead,  demur  or  anfwer  to  the  bill  agaiHt 
him,  he  is  then  laid  to  be  in  eoutcmpt;  and  the  refpective 
procelTes  of  contempt  are  in  fucccllive  order  awarded 
againll  him.  Thefe  are  attachment ;  attachment  with  pro- 
(lamat'.oin ;  a  eommijfton  of  rebellion  ;  and  finally  a  fqueflra- 
tion.  3  Comm.  443. 

An  attachment  of  ccntempt  may  iflue againfl  a  bifhop, 
or  other  peer :  but  for  not  returning  a  fieri  facias  de 
bonis  ecckfafi'uL-,  it  is  proper  to  move  againfl  the  chan- 
cellor, commifTary,  or  official.  Rex  v.  Bfhop  of  St.  Afapl\ 

1  rrnf.  332. 

It  is  a  contempt  to  inAitute  a  fuit  ficlittoufly,  though 
the  demand  is  real,  cither  to  hurt  any  pcrfon,  or  to  get 
the  opinion  of  the  court.  Cow  v.  Vhdlip:,  Hardvt.  237, 
239. — See  further  title  Attachment  ;  and  4  Otmm.  283. 

Contempts  againjl  the  King's  prerogative  ;  arc  by  rcfufing 
to  aflifl  him  for  the  good  of  the  publtck;  either  in  his 
councils,  by  advice,  if  called  upon ;  or  in  his  wars,  by 
peribnal  fervice,  for  defence  of  the  realm,  againil  a  rebel- 
lion or  invasion.  1  Haivi.  P.  C.  c.  22. 

P  p  Under 
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Under  this  chfs  may  be  ranked  the  negleding  to  join 
the  pojfe  a>mitatns,  or  power  of  the  county,  being  there- 
unto rcquircJ  by  the  fhcriff  or  jutlices  according  to  the 
Smt.  2  Em.  5.  c.  8  ;  (fee  title  kiott ;)  which  is  a  duty  in- 
cumbent upon  all  that  «re  1$  years  of  age,  under  the 
degree  of  nobility  and  able  to  travel.  Lamb.  Eliz..  315. 

Contempts  again  ft  the  prerogative  may  alfo  be  by 
preferring  the  intcrefts  of  a  foreign  potentate  to  thofe  of 
our  own  ;  or  doing  or  receiving  any  thing  that  may 
create  an  undue  influence,  in  favour  of  fuch  extrinfic 
power  ;  as  by  taking  a  fenfan  from  any  foreign  prime 
without  the  confrnt  of  the  King.  3  Jnft.  1 44. — Or  by 
«li  (obeying  the  king's  lawful  commands;  whether  by 
w  rits  itluing  out  of  his  courts  of  jufticc,  or  by  a  fummons 
to  attend  his  privy  council;  or  by  letters  from  the  king 
to  a  fubjed,  commanding  him  to  return  from  beyond 
'he  (ea ;  (for  dilbbcdicr.ee  to  which  his  lands  ill  a  1 1  be 
feized  till  he  doih  return,  and  himfelf  afterwards  punifli- 
cd  0  °r  by  his  writ  of  nt  exeat  regno  or  proclamation 
commanding  the  fubjed  to  (lay  at  home. 

Difobcdiencc  to  any  of  thefe  commands  is  a  high  mif- 
prifion  ind  contempt  \  and  fo,  lallly,  is  difobcdiencc  to 
any  ad  of  parliament,  where  no  particular  penalty  is 
afligned  ;  for  then  it  is  puniihable,  like  the  red  of  thefc 
contempts,  by  fine  and  imprilbnment,  at  the  difcrction 
of  the  King's  courts  of  jullice.  4.  Co«w.  122:  See  alfo 
l  HarA.  P.  C.tc,  22,  23,  24  :  And  this  Diet,  titles  Oaths, 
K.nr. 

CONTENEMENT,  contrnemtntum.}  Is  faid  to  fignify 
a  man's  countenance  or  credit,  which  he  hath  together 
wi  h,  and  by  rcafon  of,  his  freehold:  in  which  fenfe,  it 
is  ufed  in  the  Stat,  of  1  £</.  3.  and  other  ftatutes:  and 
Spehnan  in  his  Ghjfvrx  fays,  tontenemcntum  eft  ,efthnntto 
rt  coTulitvinii  forma,  qua  quit  in  repub.  fubftflit.  But  » >n- 
tenement  is  more  properly  that,  which  is  ncecfTary  for  the 
fuppott  and  maintenance  of  men,  agreeable  to  their 
fcveral  qualities,  or  ftaics  of  life.  Sec  Magna  Cbarta, 
c.  14  :  and  Gianni,  lib.  9.  c.  8.  and  this  Did.  tit.  Dip.rrfs. 

GONTINGEN  X  LEGACY,  See  title  Legacy. 

CONTINGENT  REMAINDER,  Contingent  or  i-.v- 
tcutoty  remainders  (whereby  no  prcfent  intercll  partes)  are 
where  the  cftate  in  remainder  is  limited  to  take  effed, 
cither  to  a  dubious  and  uncertain  perfm,  or  upon  a  dubi- 
ous and  uncertain  <  ;r/./;  fo  that  the  particular  ertate 
may  chance  to  be  determined,  and  the  remainder  never 
take  eifed.  3  Rep.  20:  2  Cimm.  169:  And  fee  10  Rep. 
$5:  See  this  Did.  titles  Ejia/c,  Limitation,  Rimainder  \ 
and  alfo  ttt.'e  Executory  Devife. 

CONTINGENT  USE,  Is  a  ufe  limited  in  a  convey- 
ance of  land,  which  may  or  may  not  happen  to  vert,  ac- 
cording to  the  contingency  exprclled  in  the  limitation  of 
fuch  ufe :  a  ufe  in  contingency  is  fuch  which  by  poflibility  may 
happen  in  pofleflion,  reverfion  or  remainder.  1  Rep.  Ijtl. 

CONTINUAL  CLAIM,  See  title  Claim. 

CONTINUANCE,  h  the  continuing  of  a  caufe  in 
court,  by  an  entry  upon  the  records  there  for  that  purpofc. 
There  is  a  continuance  of  the  aftize,  &c.  And  continuance 
of  a  Writ  or  adnn  is  from  one  term  to  another,  in  cafe 
where  the  fheriff  hath  not  returned  a  former  writ,  ifiucd 
out  in  the  faid  action.  Kitcb.  262.  Continuances  and  cf- 
l'oins  are  amendable  upon  the  roll,  at  any  time  before 
judgment:  they  are  the  ads  of  the  court,  and  at  Com- 
mon law  they  may  amend  ihtir  own  ads  before  judgment, 


thsugh  in  another  term  ;  but  their  judgment?  sre  oily 
amendable  in  the  fame  term  whereiu  they  are  given. 
3  Lev,  431.  Upon  an  Original,  a  term  or  two  or  three 
terms  may  be  mefne  between  the  telle  and  the  return  ; 
and  this  fliall  be  a  good  ceiiinuartce ;  for  the  defendant  is 
not  at  any  prejudice  by  it,  and  the  plaintiff  may  give  a 
day  to  the  defendant  bevond  the  common  d.iy,  if  he 
will. 

But  a  continuance  by  capias  ought  to  be  made  from  term 
to  term,  and  there  cannot  be  any  mefne  term,  becaufe  th« 
defendant  ought  not  to  flay  fo  long  in  prifon.  2  Dam.'. 
Abr.  150.  If  a  man  recover  upon  demurrer,  or  by  de- 
fault, &c,  and  a  writ  of  inquiry  of  damages  is  awarded, 
there  ought  to  be  tjtftitaumets  between  thefirft  and  fecond 
judgment,  othcrwife  it  will  be  a  difcontinuance  ;  for  the 
ftrll  is  but  an  award,  and  not  compleat,  till  the  fecond 
judgment,  upon  the  return  cf  the  writ  of  inquiry  of  da- 
mages. Jbitl.  153.  If  the  plaintiff  be  nonfuit,  by  which 
the  defendant  ii  to  recover  ccfl> ;  if  the  plaintiff  will  not 
enter  his  continuances ,  on  purpofc  to  fave  the  cofts,  the  de- 
fendant fhaJl  be  tuflcred  to  enter  them.  Cra.  fac.  3 16, 
3  1 7.  The  courfe  of  the  Court  of  King's  Bench  is  to  enter 
no  cc.ti'fif  tncc  upon  the  roll,  till  after  iffue  or  demurrer, 
r.nd  then  to  enter  the  continuance  of  all  upon  the  back, 
before  judgment :  and  if  it  is  not  entered,  it  is  error. 
Trin.  16  Jac.  B.  R.  Vide  titles  Difconttnva.-ce,  Procefs, 

C  ONTJNUANDO,  A  word  uVedin  a  fpecial  declara- 
tion of  trcfpifi,  when  the  plaintiff  would  recover  dama- 
ges for  fereral  trefpaffes  in  the  fame  adion  :  and  to  avoid 
multiplicity  of  foils*  a  man  may  in  one  adion  of  treip.»fs 
recover  damages  for  many  trefpailes.  laying  the  lirft  to 
be  done  with  a  continuam/j  to  the  whole  time,  in  which 
the  red  of  the  trefpafles  were  done;  which  is  in  this 
form,  Continuant  ('<y  continuing  the  trefpafs  a  fore  (aid,  iifc. 
from  the  day  aforefaid,  &c.)  until  fuch  a  day,  including 
the  lalt  trefpafs.  Terms  efe  Ley. 

In  trefpafs  with  a  evntinranJo  of  divers  things  though 
of  fomc  of  thofe  things  there  could  be  no  $0n&iMtelo\  yet 
it  fliall  be  good  for  thofe  things  for  which  the  1  ml  nuandj 
could  be,  and  not  for  the  others:  but  if  the  tnfiaimm 
had  been  particularly  of  fuch  things  whereof  a  lontinuan.lo 
could  not  be,  then  it  had  been  nought.  3  Lev.  94. 
Every  day's  trefpafs  is  faid  to  be  a  feveral  trefpafs;  tbo' 
a  (cutin^aixlo  may  not  be  of  men's  continuing  a  trefpafs 
day  and  night,  for  fome  time  together  ;  for  mankind  mud 
take  fomc  rcll :  where  cattle  do  trefpafs  upon  ground, 
they  arc  continually  trefpafiing  night  and  day,  and  there- 
fore the  continuants'*  in  that  cafe  is  good.  1  /..//.  Abr.  307. 
Trefpafs  for  breaking  an  houfe  with  a  eontinnam/a,  is 
good;  and  until  a  re-entry  is  made,  the  continuation  if 
the  pofleflion,  is  a  continuing  of  the  trefpafs.  £«::.. 
lyil.  dec  title  Trefpafs. 

'  CON  r R  A 1J  A N  I)  GOODS,  From  antra,  and  the  ItiJ. 
batuloy  an  edict  or  proclamation.]  Arc  thofe  which  are 
prohibited  by  ad  of  parliament,  or  the  King's  proclama- 
tion to  be  imported  into,  or  exported  out  Of  this  into 
any  other  nation.  Sec  tiric*  Xr.ii^r.ticn- Acls  :  Cu/lcms. 

CONTRACAUSATOR,  A  criminal,  or  one  profe- 
cuted  for  a  crime:  this  word  is  mentioned  in  //.  t. 
cap.  6 1 . 

CONTRACT,  cotttradus.}  A  covenant  or  agreement 
between  two  or  more  perfons,  with  a  lawful  conlideration 
or  caufe,  Weft.  Symb. part  j.  As  it  a  man  fcils  his  horlc 
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or  other  thing  to  another,  Tor  a  (um  of  money;  or  Cove- 
nant in  confederation  of  2Q  t.  to  make  him  a  leaf- of  a 
Ikrni,  Ssr*c  thefe  are  gaud  nut  raft.,  bee a u ft 
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or  one  thing  for  another  :  but  if  a  perfon 
that  J  ffe&H  haye  so  r.  and  that  be 
rcfore,  and  after  1  demand  the  70 
><?,  >'ec  I  |lJ  kil  owtr  have  any  action 
caufe  thh  m-omife  was  no  cmtr<fftt 
v  /va:  ptrflttftt  j  though  if  any  thing 
ljut  to  the  value  of  a 


en  tar  in 


u  we 


ma:cr  p 
wll  be 
and  he  1 
to  rccoi 
but  a  b. 
were  gi 

penny,  th:n  ii  had  been  a  good  co/taaft.  See  title  C«b- 
jitfcrarhn. 

Every  iwt  .t ft  doth  imply  in  itfelf  an  affautpfii  in  law, 
to  form  the  Time ;  for  a  tmtntft  would  be  to  no  pur- 
pofe,  if  there  were  no  means  to  enforce  the  performance 
thereof*  1  Lill.  Ahr.  Where  an  a  3  ion  is  brought 

upon  a  rw/tvr?,  and  the  plaintiff  mi ftakes  theyW  tf^rv/ 
l^ftt,  he  will  fail  in  his  aclion  ;  but  if  he  brings  his  action 
on  the  prmift  in  /  tivt  which  wife  from  the  debt,  there, 
although  he  mtilakcsthc  fum,  he  mail  recover.  Ahm  bq. 

There  is  a  diversity  where  a  r%  0/"  payment  is  limited 
on  a  am  raft,  and  whzre  not  j  fui  where  it  is  limited,  the 
evttmft  is  good  preiemly,  and  an  action  lies  upon  it, 
without  payment :  but  in  the  oiher  not;  If  a  man  buys 
ao  >Mrds  of  cloth,  iifc*  the  etntraft  is  void*  if  he  do  not 
pay  the  money  preicntly  ;  but  if  day  of  payment  be  given, 
there  the  one  may  have  an  action  fur  the  mnney,  and  the 
other  trover  for  the  clotli.  Oyer  30,  39  j .  Where  a  feller 
fi$S  fcq  a  buyer,  he  *iil  fell  liis  horfe  lor  fo  much,  and  the 
buyer  fays  he  will  give  it;  if  he  prefently  tell  out  the 
money  it  is  a  evatraft  ;  but  if  he  do  not,  it  is  no  wi'^. 
Ky'i  Max.  87  :  Hok.^i.  The  property  of  any  tiling 
fold  is  in  th?  buyer  immediately  by  the  cents  aft  ;  though 
regularly  it  mull  be  delivered  to  the  buyer,  before  the 
filter  can  bring  his  action  for  the  money.  Ny  38.  If 
one  contract  to  buy  a  horfe  or  other  thing  of  me,  and  no 
money  is  paid,  or  earneft  given,  nor  day  fet  for  payment 
thereof,  nor  the  thing  delivered  ;  in  thefe  cafes,  no  action 
will  lie  for  the  money,  or  the  thing  fold,  but  it  may  be 
fold  to  another.  Phwd.  1  z8,  309. 

All  conn  aft  t  arc  to  be  certain,  perfect  and  com  pleat : 
For  an  agreement  to  give  fo  much  for  a  thing  as  it  lhall 
be  reasonably  worth,  is  void  for  incemtnty  j  fo  a  promife 
|o  pay  money  in  a  fhort  time,  fefe.  or  to  give  fo  much, 
if  he  likes  the  thing  when  he  tees  it.  Dyeryi  :  l  Baljl. 
yZi  But  if  I  cwraft  with  another  to  give  him  to/,  for 
fuch  a  thing,  if  I  like  it  on  feeing  the  lame  ;  this  bargain 
is  laid  to  be  perfect  at  my  pleafure ;  though  I  may  not 
take  the  thing  before  1  have  paid  the  money  ;  if  I  do,  the 
feller  may  have  trefpafs  again  ft  mc  ;  and  if  he  fell  it  to 
another,  1  may  bring  an  action  on  the  cafe  a^ainil  him. 
Nay  104.  If  a  ctritraH  be  to  have  for  cattle  fold  10/.  if 
the  buyer  Ja  a  certain  thing,  or  elfe  to  have  20/.  it  is  a 
good  wrrtrtift,  and  certain  enough.  And  if  I  agr<?£  with  a 
perfon  to  give  him  fo  much  for  his  horfe,  as  /.  $*  Shall 
judge  him  worth,  when  he  hath  judged  it,  the  wntraft 
a  complear,  and  an  action  will  lie  on  it  ;  and  the  buyer 
mall  have  a  reafonable  lime  to  demand  the  judgment 
of  7,  Hat  if  he  dies  before  the  judgment  h  given, 
1  he  cent  raft  is  determined.   Ptrk*ftft*  in,  U4:  Sfttp- 

In  cmtrafti,  the  tl<nt  is  to  be  regarded,  in  and  firm 
whuh  the  contrail  ii  made  ;  (he  word:  [hall  be  taken  in 


the  common  and  ufual  fen^e,  as  they  are  taken  [a  dui 
place  where  fpolccri  ;  and  the  la  v  doth  not  lb  m  Jch  look 
upon  t'le  /W;  ./ a  ,  on  the Jufyt akttmi  —r     J  ch  : 


tttift  be  by  writing  feated  and  delivered,  am!  uj  turned 
into  a  deed,  then  it  is  of  another  nature  ;  arid  til  thu 
cafe  generally  the  addon  on  the  ve*E>*l  cvant-1  is  gone, 
and  tar-e  ether  action  Its*  fur  breach  thereof,  Vfa  zjA.  1  ]  \ 

Cvatrafti,  not  to  be  performed  in  a  year,  are  to  be  in 
writing,  tigned  by  tiae  party,  £^c,  or  no  aciion  may  ht-. ' 
brought  on  them  :  but  if  no  day  is  fet,  or  the  lime  ia  un- 
certain, they  may  be  good  without  it.  S/at.z  jC:-.  1. 
e.  3.  And  by  the  fune  itiiurc,  no  contraft  for  the  ulc  of 
goods  for  ro/.  or  upwardt,  ihall  be  good,  aaiefs  the 
buyer  receive  part  of  the  goods  fold;  or  give  fomething 
in  earned  to  bind  the  «w/ra<ff  ;  or  fome  note  thereof  be 
made  in  writing,  figned  by  the  perfon  charged  with  thr 
centra  ft,  tsV.  See  tide  Fratutti  Aififmext  HI,  IV, 

If  two  perfon 5  come  to  a  draper,  and  one  fa)  *,  let  ttrs 
man  have  fo  much  cbth,  and  I  will  pay  you  %  there  the 
fale  ii  to  the  undertaker  only,  though  the  delivery  U  to 
another  by  his  appointment :  but  if  a  nntracl  be  m  vb 
with  A.  B.  and  the  vendor  fcruples  to  let  the  gno.K  j  • 
Without  money,  and  CD,  comes  to  him  and  defires  him 
to  let  A.  B*  have  the  good),  and  undertakes  that  be  fhalt 
pay  htm  for  them,  that  will  be  a  promiie  wrf/wi  the  St.*- 
tute  29  Cur.     c»  3,  and  ouglit  to  be  in  wjiting.  AUJ. 

A  ow'aft  made  and  entered  into  upon  g^oJ  conjlJe/a- 
tion,  may  for  good  confulerations  be  dilfolved.  Set:  . • 
mmt  and  oWr*    As  to  Ufm  iout  Contra&t,  Sec  title  ttfi  * 

CONTRAFACTION,  murnfa&h.}  A  counterfeit- 
ing; ton traf actio ^rJ7i  regi s,  a  co u u tcrfci ting  the!Cjng*4 
feal.  Bhutit. 

CONTRA  forma  m  Collation  is,  A  writ  that 
lay  where  a  man  had  given  lands  in  perpetual  alms, 
to  any  late  houfes  of  religion,  a*  to  an  abbot  and  convent, 
or  to  the  warden  or  matter  of  any  hofpital  and  his  con- 
vent, to  find  certain  poor  men  with  necehartcs,  and  do 
divine  ferv ice,  &c.  if  they  aliened  the  land,  to  thedtf- 
herifon  of  the  houfc  and  church,  then  the  donor  or  his 
heirs,  fhouTd  bring  this  writ  to  recover  the  lands.  It  was 
had  ngainlt  the  abbot  or  his  fuceciior ;  not  againlt  the 
alienee,  though  he  were  tenant  of  the  land;  and  was 
founded  upon  the  flatute  of  Wtflm*  i.e.  t  .  Reg.  Ortg* 
238  :  F.  N.  R*  210. 

Contra  tohmam  Feojfamesti,  A  writ  tfeat 
lay  for  the  heir  of  a  tenant  enfeoffed  of  certain  lands 
or  tenements,  by  charter  of  feoffment  from  a  lord  tomato 
certain  fervkes  and  foils  to  his  court,  who  was  after- 
wards diltrained  for  more  fcrvices  than  were  mentioned  in 
the  charter.  Rt«>  Orh:.  iy5;  Old  Net.  Br.  \6z. 

Contxa  for  mam  &TATUTI,  tca/rary  to  the  fust 
if  the  /rotate  vt  fucb  cafe  tntUe  and  providtti  ]  The  ufual 
conclufion  of  evefy  indictment,  £?V*  laid  ou  an  otlencc 
created  by  ftatute. 

If  out  fetutt  he  relative  to  another,  m  where  the  forxtn 
maktfif  tbi  ejfince,  the  latter  addi  a  penalty \  the  indictment 
ought  to  conclude  (tfUraftrmamfattitcrH7!tt  2HalersPl,  C 
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Where  there  are  fcvtrat jlatutis,  and  it  docs  not  appear 
on  which  i  lie  information  ^founded,  the  con  eluding  ran- 
ti&famim  Jiiiittil  is  ill.  Cro.  'fite.  t^l.  pl+  Brouglta  i 
V.  Mtof,  cited  as  adjudged  in  "To/is/  &  al'l  Where  oat 
«.*7  wraifj  fta  e^cwe,  and  etwibcr  givo  tht  penalty  t  an  infor- 
mation miiil  he  formam  flat i;t art* t?t ;  in  the  cafe  of 
'Talbot  and  Sheldon,  indited  for  rccu fancy  contra  formam 
Jlatati^  25  £A'*4  r.  i>  and  the  judgment  rever'fed  bectfufe 
the  penalty  was  demandrd  j  for  the  Jo  El:%.  made  the 
oifence,  and  the  23d  gave  the  penalty:  bur,  if  the  in- 
formation bad  been  for  the  offence  only,  it  had  been 
good  ;  per  Coke  Ow*  t  35.  Trin  o,  fac.  See  5  Fin.  Abr. 
5,52,  556. — See  further  titles  StAintri*  btdifimftti. 

CbNTRAMANDATJO  PLAC1T  l.  A  reinttme  or 
giving  a  defendant  further  time  to  anfwer  i  or  a  comJtr- 

7  .•' of  what  was  Formerly  ordered.  Ltg*I1.  1*  59. 

CONTRAMANDAf  UM,     faid  to  he  a  lawful  ex-  I 
cufe  which  the  defendant  in  a  fuit  by  attorney  alledgeih 
for  himfelf,  to  fhtw  that  the  plaintiff  hath  no  cauJe  of 
complaint,  Btpvnf,  - 

CONTIcAPOSITIO,  A  plea  or  anfwer.  Htk. 

CONTR  ARIENTS,  In  the  reign  of  King  E.frj.  2. 
Thomas  Earl  of  Lancaflet  taking  part  xvith  the  Barms 
again  ft  the  King,  it  was  not  thought  fit,  in  refpeft  of 
their  great  power,  to  call  them  rebels  or  trauors,  but 
coatrarietiti :  and  hence  we  hive  a  record  of  thefc  times, 
calM  Roti/Iu.M  Contain.  9tium. 

CONTR ATENERE.  To  withhold.  Si  quit  decimal 
con rrate near.  hr% .  jfhredi  apt, J  Jtromftnti  r.  £/♦ 

C©NTR[BULES,  CfntriiunaJes,  kindred  or  ecu  fins, 

CONTRIBUTION,  teutriluth.']  Is  where  every  one 
pays  his  fhare,  or  contributes  his  pare  to  any  thing*  One 
partcr.tr  ihall  have  tcmibution  again  It  another  \  one  bti> 
hut  £Q*l'ibztla}i  again ft  another  fair*  in  equal  degree  :  and 
one  purtbafcr  fh  all  h  ave  ctstribmiaa  ag  a  in  It  a  no  thcr.  A  tfo 
<9naJots  in  a  Aatute  fbaJL  be  equally  charged,  and  not  one 
r>f  them  folely  extended.  3  Rep.  12,  13,  l&c.  On  a  Jta- 
lute  or  rcccgniunce,  there  is  a  tantriSalijui  and  flay  lit! 
the  full  age  of  the  heir,  ttc.  and  this  doth  extend  to  the 
lefTee  for  Jife  or  years,  of  the  conofor,  who  has  part  of 
the  land  liable,  and  the  heir  within  age  the  reft  due  ;  for 
1  he  land  of  every  one  of  them  ought  to  be  charged  equal- 
I  . .  because  the  whole  is  liable  to  the  judgment  j  and  this 
cannot  be,  if  during  the  nonage,  the  burden  Ihall  fall 
upon  okc  only-  'Jr*i.  Cent.  36.  If  lands  are  /mtrtgageJt 
and  then  devjfed  to  one  perfon  for  life,  with  remainder 
to  another  j  hih  dcvifei  mall  make  tntribtiiiM  to  pay- 
ment of  the  mortgage- money.  Cbtut.  Cttf.  214,  271.— 
StJe  title  Mortgage. 

Where  good*  are  call  into  the  fea,  for  the  fafe-gpird 
fifa  ihip,  or  other  goods,  £$V.  aboard  in  a  tcuipetl;  there 
is  a  (CHtr  ibiaicM  among  merchants,  towards  the  lofs  of  the 
owners.  See  title  Iifuraitcc.  And  where  a  robbery  ii  com- 
mitted on  the  highway,  and  damages  are  recovered 
againf!  one  or  a  few  perfons,  in  an  action  againft  the 
btxdf  tJ,  the  reft  of  the  inhabitants  (hall  make  emmbution 
CO  the  fame.  17  Eliz.  r-  13.  See  title  Webhety* 

Co^rmcurjoKC  FaCieN»a,  A  writ  that  lieth 
where  there  are  tenants  in  common,  that  are  bound  to 
d  j  one  things,  and  one  is  put  to  the  whole  burden  ;  ki 
» here  they  jointly  hold  a  mill  pro  mdlvift^  and  take  the 
[•;  .:::;  ftjujKy,  and  inc  mil]  filing  inno  decay,  one  of 


them  will  not  fr-pair  the  milt ;  now  the  oilier  fhall  have 
a  writ  to  compel  him  to  ftntrifatt  to  the  reparations. 
And  if  there  be  three  coparceners  of  land,  that  owe  fuit 
i»  [lit'  icid'u  .u.iyi.  :ind  tl  ■■  -  |ic.-form*  lise  v.  iiole  ; 
then  may  fhe  have  this  writ  to  compel  the  other  to  make 
their  contribution.  So  where  one  fuit  is  required  for 
land,  and  that  land  being  fold  to  divers  pcrfon?,  Juit  is 
demanded  of  them  all,  or  fame  of  them  by  dillrefs^  as 
entirely  as  if  all  the  land  were  gill  in  one.  Rfg,  Or/>.  17c : 
F.  IV.  fl  1 

CONTROLLER.  Fr  cctttrertUttir,  Lat,  tta/rantulatorj} 
An  O verfeer  or  officer  relating  ro  public  accounts,  GsV. 
And  we  have  divers  officers  of  this  name  \  as  rtnttrolicr  of 
the  Kifif  i  BtstftM]  of  rhe  Navy  \  of  die  Ckjtom*  j  of 
the  Excijc  1  of  the  M*#rf  5rf*r,  And  in  our  courts,,  there 
is  the  controller  of  the  Hamfxr^  of  the  Fifa  and  of  the 
PeU,  (sfc.  Tire  office  of"  Controller  «/"  the  Hettfcfro&i,  is  to 
control  the  accounts  of  the  Gr*rcn  Cloth  ;  and  he  fits 
with  ihe  Lord  Steward  and  orher  officers  in  the  counting- 
houfe,  for  diiily  taking  the  account*  of  all  expences  of 
the  houfchold.  The  CtmtrolUr  of  the  Navy  controls  the 
payment  of  wages  ;  examines  and  audits  accounts  ;  and 
inquires  into  rates  of  llores  for  ihippingt  l$c.  Corttriiku 
tf  the  C«Jr»mi  and  Exrif?,  their  office  is  to  control  the  ac- 
counts of  tli  ofe  re  ven  u  es .  A  n  d  1  h  e  Cctttrolier  of  the  Mist^ 
controls  the  payment  of  wages,  and  accounts  relating  to 
the  fame.  Cantrtller  of  tb§  Ha*-.ptr  is  an  ofHcer  in  the 
Chancery  attending  the  Lord  Chancellor  daily  in  term- 
time,  and  upon  feal-days  ;  whofe  office  is  to  take  nil 
things  f'oafed  from  the  Clerk  of  the  Httmprr,  inclofed  in 
bags  of  leather,  and  to  note  the  jutl  number  and  elVtti 
of  all  tilings  fo  received,  and  enter  the  fame  in  a  bookt 
with  all  the  duties  appertaining  to  his  Majefty,  and  other 
ofriccr:  for  the  fame.  The  GmtriBa *  if  the  Pipe  is  an 
officer  of  the  Exchequer,  who  writes  out  fummons  twice 
every  year  to  the  fhcriffs  to  levy  the  farms  and  debts  of 
the  Pipe;  and  keeps  a  controlment  of  the  Pipes,  Cs'c. 
Cftitrttfrr  cf  tic  Peil  is  alfo  an  officer  of  the  Exchequer; 
of  which  k-i't  there  ^rc  two,  ivijo  ?.rj  the  Chamberlain's 
clerks,  that  do  or  mould  keep  a  controJmem  of  ihe  Pell, 
of  receipts  and  going*  out ;  and  this  officer  was  origi- 
nally fuch  as  took  notes  of  other  officers'  accounts  or  re- 
ceipts, 10  the  intent  to  difcovcr  if  they  dealt  amifi,  acid 
was  ordained  for  the  Prince's  better  fecurity.  Fleta.  Sib.  1. 
c#p.  18  ;  Stat.  1  a  Ed.  3.  <*p*  3.  This  laft  feems  to  be 
the  original  ufe  and  defsgo  of  all  CettroUtu. 

CONTKOVEK,  cy-i:'.-u:^r.~\  Signifies  in  our  law 
one  that  of  his  own  head  devifes  or  ijivents  fa[ie  news, 
a  hfi  227. 

CONVENABLE,  />.]  Agreeable.  Stat.  z7  EJ.  3, 
c.  2J.  See  CttvtnabU. 

CONVENIENT,  cwaitm  j  Of  the  ufe  of  this  word, 
Sir  Ediv.  CvAe  in  his  InLtitute  fays, — Noti  folnm  quad  /net 
fed  quid  efi  conveniens  t.jl  eflftJtJerattJtim,  nihil  qtstd  ej  in- 
conv^eniens  tj}  lieitum.  \  hiji.  66. 

CONVENT,  Signifies  the  fraternity  of  an 

abbey  or  priery  ;  as  fteietas  doth  the  number  of  fellows  in 
a  college.  US*  z.  t.  35.*— See  title  Mmajftjj,  Mort- 

main. 

CONVENTICLE,  wventkubm.]  A  private  aflVmbly 
or  meeting  for  the  exercife  of  religion  ;  firft  ufed  as  a  term 
of  difgrace  for  the  meetings  of  IFitihjfk  in  this  nation, 
above  two  hundred  years  lince :  and  row  applied  10  the 
illegal  meetings  of  the  Nut  mitforK-jis  .  it  is  mentioned  in 
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the  (brutes  Z  Hen.  4.  e.  1 ;  :  l  El.  C.  r.  3.  Bad  t(i  '  •  1 
c.  4;  which  Hatiue  was  made  to  prevent  and  fappie.'s  <v«- 
ycniiclefi  and  by  5/.//.  r2  Car.  2.  Mp.  1,  It  is  en 
li.at  if  any  perfons  of  the  age  of  Gvtecn  years,  fuhject* 
of  this  kingdom,  ftiall  be  prefent  at  any  comentule,  where 
there  are  nve  or  more  aflcmbled,  they  (hall  be  fi:'ed  5/. 
for  the  fir  ft  offence,  and  ioj.  for  the  fecond  ;  and  per- 
form preaching  incur  a  penalty  of  20/.  Alfc  fuflVrtng  a 
meeting  to  be  held  in  a  houfe,  &e.  is  liable  to  20/.  pe- 
nally. JuftLes  cf  peace  have  power  to  enter  fuch  houfes, 
and  fcize  perfons  aflcmbled,  &c.  And  if  they  reglec! 
their  duty,  they  (h.tll  forfeit  too/.  And  if  any  cuufta- 
blc,  is'c.  know  of  fuch  meetings,  and  do  not  inform  a 
juilice  of  peace,  cr  chief  magillrate,  he  (hall  forfeit  5/. 
But  the  S:at.  1  //'.  fcff  M.  Jl.  t.  c.  18,  ordains  that  pio- 
teilantdiilenters  (hall  be  exempted  Horn  penalties:  th<  Dj  h 
if  they  meet  in  a  houfc,  with  the  doors  locked,  barred, 
or  bolted,  fuch  diflenters  (hall  have  no  benefit  from  that 
ftatute.  15) -Stat.  10  An,  c.  2,  Officers  of  the  government, 
fc't  .  prefent  at  any  conientsc/e,  at  which  there  (hall  be 
ten  perfons,  if  the  Royal  famil)  be  not  prayed  for  in  ex- 
prefs  words,  (hall  forfeit  40/.  and  be  difabled.  See  titles 
Hcftfy,  Non-cerifcrmi/ti,  Religion. 

CONVENTIO,  A  word  ufed  in  ancient  law  plead- 
ings, for  an  agreement  or  covenant :  as  A.  B.  qunitur, 
&C.  dc  C.  D.  &c.  pro  eo  quod  r.on  tcr.rnt  cori  vc  ntioncm, 
l$c.  There  is  a  llrangc  record  of  the  court  of  the  manor 
of  Hatfield,  in  Com.  Ever,  held  anno  1 1  Ed.  3,  relative  to 
a  convention  to  fell  the  Devil,  and  on  earned  given,  and 
non-delivery,  action  brought ;  which  on  hearing  was  ad- 
judged Ht  i~frrr.:  m. 

CO N  V  E  NTiONE,  A  writ  that  lies  for  the  breach 
of  any  covenant  in  writing,  whether  real  or  perfonal : 
and  it  is  called  a  Writ  of  Ctvcr.ant.  Reg.  Orig.  115: 
N.B.  145. 

CONVENTION,  A  parliament  aflcmbled,  but  in 
which  no  act  is  patTcd,  or  bill  figned.  Dtfl . 

The  term  Conventkn,  is  rather  applied  to  the  meeting 
of  the  Lords  and  Commons,  without  the  aifent  of,  or 
being  called  together  by,  the  King  ;  and  which  can  only 
be  juftif.ed  e.r  tetq 

Of  this  nature  was  the  Convention-Parliament ',  which 
rcftorcd  King  Charles  II.  and  which  met  above  a  month 
before  his  return  :  the  Lords  by  their  own  authority,  and 
the  Commons  in  purluancc  of  writs  iflued  in  the  name  of 
ihe  keepers  of  the  liberty  of  England  by  authority  of  par- 
liament. And  if  this  Convention  had  not  fo  met,  it  was 
morally  impofublc  that  the  kingdom  mould  have  been 
fettled  in  pe-ce. 

In  a  iimilar  manner,  at  the  time  of  the  Revolution, 
A.  D.  16S8,  the  Lords  and  Commons  by  their  own  au- 
thority, an  J  upon  the  fummons  of  the  Prince  of  Orange , 
(altcrward  li'dham  III.)  met  in  a  Convention,  and  therein 
difpofed  of  the  Crown  and  Kingdom.  And  it  is  declared 
by  Stat.  I  W.  tsf  M.jl.  i.e.  I.  that  this  Convention  was 
really  the  twohoufes  of  parliament,  notwith  (landing  the 
want  of  writs  or  other  detects  of  form. 

If  we  may  be  allowed  to  fuppoie  a  pofSblc  cafe,  that 
the  whole  Roy*]  line  fnould  at  any  time  tail  and  become 
extinct,  which  would  indefinably  vacate  the  throne;  in 
this  fnuation  it  feems  reasonable  to  prefumc  that  the  body 
of  the  n«::ion,  conliiling  cf  Lords  and  Commons,  would 
have  a  right  to  meet  and  fettle  the  government:  other- 
wife  there  mud  be  no  government  at  all.    But  whenever 


the  throne  h  full,  no  national  meeting,  r.nr  any  meeting 
p: curding  to  be  fuch,  can  be  legal,  but  the  parliament 
.Tviibled  by  command  of  the  King.  See  title  ParBamat, 
and  1  Comm.  151,  7. 

Tbt  ConfHtution  of  G>eaf  Britain  having  placed  the  rc- 
prefenution  of  the  nation,  and  the  expreffion  of  the  na- 
tional, will  in  the  parliament,  no  other  meeting  or  Con- 
vent  ion  even  of  every  individual  in  the  kingdom,  would 
be  a  competent  organ  to  exprels  that  will;  and  mcctingi 
of  fuch  a  nature  tending  merely  to  ftdiricn,  and  to  de- 
lude the  people  into  an  imaginary  aflertion  of  rights, 
which  they  had  before  delegated  to  their  reprc fen ta rives 
in  parliament,  could  only  tend  to  introduce  Anarch)  and 
Con  fu  (ion  ;  and  to  overturn  every  fettled  principle  of 
government.  An  acl  cf  parliament  was  parted  in  h eland, 
in  the  year  1795  10  prevent  any  fuch  meetings  or  Con- 
ventions; and  a  few  ignorant  individuals,  who  in  the  fame 
year  had  dared  to  allemblc  under  that  title  in  Scotland, 
were  quickly  difperfed,  and  their  leaders  convicted  of  fe- 
ditious  practices  ;  for  which  they  were  fentenced  to 
tranfportation.  Sec  further  tides  Pmiumatt,  9 ' reojon, 
Seditious  Affemblies. 

CONVENTUALS,  Religious  men  united  together  in 
a  convent  or  religious  houlc.  Co  cel. 

CONVENTUAL  CHURCH.  A  church  that  confids 
of  regular  clerks,  prolelTing  fomc  order  of  religion;  or 
of  Dean  and  Chapter,  or  other  focietics  of  opiritual 
men. 

CONVERSION,  h  where  a  pci  fon  finding  or  having 
the  goods  of  another  in  his  poflcflion,  con  certs  them  to 
his  own  ufe,  without  the  confent  of  the  owner,  and  for 
which  the  proprietor  may  maintain  an  allien  of  Trover 
and  Convetpon  againil  him. — And  refulal  to  re  (lore  goods 
is,  prima  jacte,  iufficient  evidence  of  a  converfion,  though 
it  does  not  amount  to  a  converiion.  10  Rep.  56:  3  L  ...  .. 
152.  See  title  Trover. 

CON  VERSOS.  The  J™  here  in  England  were  for- 
merly called  Comeijos,  becaufe  they  were  converted  to 
the  Cbrijlian  religion.  King  Hat.  Ill,  built  an  houfc  for 
them  in  London,  and  allowed  them  a  competent  provilion 
or  fubfiilence  for  their  lives ;  and  this  houfc  was  called 
Dsmus  Convex  Jorum.  But  by  reafon  of  the  vail  cxpences 
of  the  wan,  and  the  increafe  o(  thofe  convetts,  they  be- 
came a  burden  to  the  Crown  ;  fo  that  they  were  placed 
in  abbeys  and  monalleries  for  their  fupport  and  mainte- 
nance. And  the  Jnvi  being  afterwards  banilhed,  King 
Ed.  IJI,  in  the  51ft  year  of  his  reign,  gave  this  houfe 
which  had  been  ufed  for  the  converted  Jt~vs>  for  the 
keeping  of  the  Rolls;  and  it  is  faid  to  be  the  fame  which 
was  tili  lately  enjoyed  by  the  Mailer  of  the  Rolls.  Blount. 
Harg :  Co.  Lit.  27  I  h. 

CONVEYANCE,  A  deed  which  pafles  or  conveys 
land  from  one  man  to  another.  Conxtyante  by  feoffment, 
and  livery,  was  the  general  conveyance  at  Common  law  ; 
and  if  there  was  a  tenant  in  podedion,  fo  that  livery 
could  not  be  made,  then  was  the  revcrfion  granted,  and 
the  tenant  always  attorned  :  alio  upon  the  fame  reafon, 
a  leaje,  and  lelcrjc  was  held  to  be  a  good  conveyance,  to 
pafs  an  eilate  ;  but  the  leflce  was  to  be  in  adtual  pof- 
fefiion,  before  the  releafe.  But  the  leafe  is  now  conft- 
dered  as  operating  fo  as  to  give  the  pofl'eftion,  which  it 
does  in  point  of  law. 

By  the  Common  law,  uhen  an  cflate  did  not  pafs  by 
feoffment,  the  vendor  made  a  leafe  for  years,  ana1  the 

leflce 
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leHbr  g i anted  the  revrr- 
e  attorned  ;  afterwards* 
granted,  then  like  wife 
e,  and  e  Tt  r_r  feflee  entered 
tea  fed  co  Mm  :  but  iafleT 


knee  actually  entered  ;  Si 
dun  to  anodter,  and  tin 
when inheritance  was 
was  a  leafe  for  yeari  iitual 
Us  before |  and  then  the  l< 

fiatuit  :fyct.  it  became  an  opinion,  thai  ifa/.*v  */ir 
jp/flw  ivsj  mndc  upon  a  valuable  confederation,  a  rr^Je 
n!f?,hf  nprr^te  Upon  it  without  siliial  rotrv  of  the 
It  iu  e ;  brcaule  rhe  llatute  did  c\ccu;u  the  leufe,  and 
j.iiSrd  an  u!:-  pjcicu'ly  to  the  Icfllc:  and  firje&nt  M*r 
W>5  the  filtt  wjlO  p/acWcd  this  Way*  t  1/V*  75I,  2J2* 

The  molt  common  Cwnvrmtw  now  in  ufe  arc  ^  gf 
^j/r,  &argat'a  and  fakj  baft  and  txJtttfe,  Jtmj  ant/ rtfet'ti 

Jii'fWi:!*  to  w/T/.  &C* 

rbifi  fallowing  further  observations  on  conveyances  at 
Common  law  and  thofc  which  deiive  their  efleci  from  die 
Jbtuic  of  Uif5,  are  abridged  from  the  long  and  learned 
note  on  1  Infi.  27 1  A ;  tc  which  the  curious  enquirer  h 
1  rred  for  a  mure  particular  investigation  of  the  Subject. 
See  alfb  this  Dlt"t  titles         ;  Ejhut;  Ltttft  itiid  Rdeofei 

Feofpmiln  it  and  (jkants  were  tlic  two  chief  modes 
ufed  in  the  Common  law  for  transferring  property. 
The  tnoft  comprehensive  definition  which  can  be  given  of 
a  i'tcF fment  Seems  to  be,  a  conveyance  of  r«y  tf, rJ  here* 
diraments,  by  delivery  of  the  poftcSEton,  upon,  or  w  ithin 
view  of,  the  Is  credit  a  menu  conveyed.  Thii  delivery  was 
thus  made,  that  the  lord  and  the  oiher  tenants  might  be 
witness  to  it.  No  charter  of  feoffment  was  neceflary  i 
i:  only  ferved  c-  an  authentication  of  the  tranSaction  ; 
and  when  it  wa«  ufed,  the  lands  were  fuppofed  to  be 
transferred,  not  by  the  charter,  but  by  the  livery  which 
it  authenticated.  Soon  after  the  Con que ft*  or  perhaps 
toward ±  the  end  of  the  Sax?n  government,  all  estates 
were  call rdy'v; ;  the  original  and  proper  import  of  the 
word  feoffment  is,  the  grant  of  a  fee.  It  came  after- 
ward j  to  Signify  a  grant  with  livery  of  SciAn  of  a  free 
inheritance  to  a  man  and  his  heirs :  more  rcfpccl  being 
had  to  the  perpetuity,  than  to  the  feudal  tenure,  of  the 
date  grained.  In  early  times  , liter  the  Cnnquclt, 
iharters  of  Feoffment  were  various  in  point  of  form* 
In  the  time  of  EdA,  they  began  to  be  drawn  up  in  a 
more  uniform  Stile.  The  more  amknt  of  them  generally 
run  with  the  words  dediy  tmqtfi,  or  donovi.  It  was  not 
till  a  later  period  that J'sefjavi  came  into  ufe.  The  more 
ancient  feoffments  wrre  alio  ufually  matie  in  confedera- 
tion of,  or  for  the  homage  and  Service  of  the  feoffee,  and 
to  hold  oT  the  feoffor  and  his  heirs.  ISut  after  the  Smr, 
igjtlticmpMytt,  (j8 E.  i^tf.J.)  feoffments  were  always  made 
to  hold  to  the  chief  lurds  of  the  fee,  without  the  words 
pro  bomagiv  ^  ftrvitio*  See  further,  1  Ittft.  6  a  •  271  b* 

Tae  proper  limitation  of  a  feoffment  is  To  a  man  and 
Vti  heirs;  but  feoffments  were  often  made  ofcondition.il 
fees,  (or  of  eltates-tail  as  they  arc  now  called,)  and  of 
lir'j  cibtcs  ;  to  which  may  be  added,  feoffments  of  elates 
given  in  frankmarriage  and  franka'moigne.  To  make 
the  feoffment  complete,  the  feoffor  ufed  to  give  the 
feoffee  feifin  of  the  Sands:  this  is  what  the  feudiftj  cal] 
lnvefttuire*  It  was  often  made  by  fymbolical  tradi- 
tion, but  it  was  always  made  upon  or  within  view  of 
the  lands.  When  the  King  made  a  feoffment  he  ifTued 
hi*  writ  to  the  fhcuJf,  or  fome  other  perfon  to  deliver 
feifto  :  other  great  men  did  the  fame  ;  and  this  gave  rife 
to  powers  of  attorney.  See  Mad.  Farm,  prf* 


A  Gsm  in  the  original  figu!  Scat  Ion  of  the  word, 
is  3  conveyance  or  transfer  of  an  iift'trfwral  hereditament* 
As  livery  of  feiftn  could  no:  bs  had  of  thefc,  the  t  in:- 
icr  of  ihfjn  w^s  always  mrdc  by  Wttljrigj,  In  order  to 
pronuze  that  nororlety,  which  in  the  transfer  of  corporeal 
hereditaments  was  produced  by  delivery  of  the  pofieffion. 
But  In  other  refpcl*  a  feoffruent  and  a  grant  did  not 
materially  di.fer. 

Saz\i  ^.-.s  1  he  original  diflimTtion  between  a  ftsffttitnt 
and  a  grant}  but  from  thi»  real  difference  in  their  fob- 
cjuly,  1  difference  wa^  fuppofed  to  exill  in 
theit  *fti  Mthp,  A  ff$mqu  vifibly  operated  on  the  rcf- 
fi/fa*  1  a  pint  could  only  operate  t  n  the  tight  of  me 
party  conveying.  Now  ai  poiJcflLan  and  freehold  were 
lynotdnuNus  terms,  no  perfon  being  considered  to  have 
the  pD.ictfinn  of  the  lands  but  he  who  had  at  leait  an 
elktc  of  freehold  in  them,  a  ca^vfysmf  which  was  con- 
fidered  al  transfernng  the  poiTeffton,  muft  neceffarily  be 
conftderrd  as  ^r.■ln^ferri^g  an  eflate  of  freehold  ;  or,  10 
fpealc  more  accurately,  as  transferring  the  whole  fee* 
But  this  reafontng  eoul  i  nor  apply  togram*;  their  ef- 
fenti<U  quality  being  that  of  transferring  things  whka 
did  not  he  in  pofTeffion;  they  therefore  ccuhl  only  trant- 
fer  the  right;  that  is,  could  only  transfer  that  eflate 
which  the  party  had  a  right  to  convey*  It  is  In  thii 
fenft  tin?  cxprctfiani;  are  to  be  underflood,  that  a  feoff- 
ment it  a  tortious  and  a  grant  a  rightful  conveyance,  bee 
title  Dijhijtn, 

Tim  spears  to  ha\'e  been  the  outline  of  conveyances 
at  Common  law*  The  introduction  of  ufes  produced  a 
great  revolution  in  this  refpecl*  Ufcs  at  the  Common 
law,  were,  in  moll  refpecls  what  tru JH  are  now.  When 
a  feoffment  was  made  to  ufcs,  the  legal  eftare  was  in  the 
feoffee.  He  filled  the  noffeflion,  did  the  feudal  duties, 
and  was  in  th;  eye  of  the  law  ■  riir  tenant  of  the  f^e* 
Tiie  perfon  to  whofc  ufe  he  was  fdfed,  called  ther^wy 
ftte  ujir  had  the  beneficial  property  of  the  lands  5  had  a 
r-ght  to  the  profits  ;  and  a  right  to  call  upon  the  feoffee 
to  convey  the  eflate  to  him,  and  to  defend  it  againll 
Grangers.  This  right  at  iirif  depended  on-  the  con- 
ference of  the  feoffee :  if  he  wich-held  the  profits  from 
the  tffiuy  qnt  tff?t  or  re f ufed  to  convey  the  eflate  as  he 
directed,  the  feoffee  was  without  remedy.  To  redrcfc 
this  grievance  the  writ  jubpn-na  was.  dcviicd,  or  rather 
adopted  from  tbe  Common -law  courts,  by  the  court  of 
Chancery,  to  oblige  the  feoffee  to  attend  in  court  and 
diploic  the  truff;  and  then  the  court  compelled  him 
to  execute  it* 

Thus  ulei  were  eflablifhed :  thuy  were  not  considered 
as  iSTuing  out  of,  or  annexed  to  (he  land*  as  a  rtnt  or 
condition,  or  a  right  of  common ;  but  as  a  triift  re- 
pofed  in  the  feoffee,  that  he  Should  difpofc  of  the  lAnda 
at  the  difcrction  of  the  ctftar  qa*  ufef  permit  him  to  re- 
ceive the  rents,  and  in  all  other  re  Spec  ts  have  the  benc- 
licial  property  of  the  lands.  To  all  other  perfons  except 
the  ojfuy  que  itfit  the  feoffee  was  as  much  the  real  owner 
of  the  fee  as  ii  he  did  not  hold  it  to  the  uleof  another:  bit 
wife  was  entitled  to  dower;  bit  infant  heir  was  in  ward- 
ship to  the  lord  ;  and  upon  hh  attainder  the  eflate  wa$ 
forfeited. 

To  remedy  thefc  inconveniences,  the  Sfat.  17  H.  8.c,  io» 
was  pa  fled  ;  by  which  the  pofleflion  was  deveffed  out  of 
the  perfons  feifed  to  the  ufe,  and  transferred  to  the 
crjiuy  am         For  by  that  flatute  it  is  enacted  "  that 

when 
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vhen  any  peifon  fhnll  be  fcifed  of  any  lands  to  the  ufc. 
confidence,  or  trull  of  any  other  pcrfon  or  pcrfons,  by 
rcalon  of  any  bargain,  falc,  feoffment,  fine,  recovery* 
contract,  agreement,  will,  or  otherwife;  in  fiich  cafe  the 
pcrl'cns  having  th/B  ufe,  confidence  or  trufl,  mould  from 
thenceforth  be  deemed  and  fed  judged  in  lawful  feifin, 
elate*  and  pofleflion  of  and  in  the  lands,  in  the  fame 
quality,  manner  and  form  as  they  had  before  in  the 
ufe." — There  feems  to  be  little  doubt  but  that  the  in- 
tention of  the  I.cgifl.tturc  in  polling  this  aft,  was  utterly 
to  annihilate  the  exigence  of  uj'es  confidcred  as  dillinft 
from  the  poflcffion.  But  they  have  been  preferred  under 
thr  appellation  of  tiujh.  The  courts  hefitated  much  be- 
foi <r  the*  allowed  them  under  this  new  name.  And  at 
length  fecrct  modes  of  transferring  the  poffeflion  itfelf, 
have  been  diiluvcred,  and  have  totally  (uperfeded  that 
notorious  and  publick  mode  of  transferring  property, 
which  the  Common  law  required,  and  thellatute  intend- 
ed to  reftorc  ;  and  many  modifications  or  limitations  of 
real  j  roperty  have  been  allowed,  which  the  Common  law 
did  not  admit.  See  title  Lea/e  Relcafe. 

A  fon  did  gfvg  and  grant  lands  to  his  mother,  and  her 
heirs;  though  this  was  a  defective  cenzeyante  at  Common 
law,  yet  it  was  adjudged  good  by  way  of  ufi,  to  fupport 
the  intention  of  the  donor,  and  therefore,  by  the fe  words, 
SO  it  did  arife  to  the  mother  by  way  of covenant  to  /fan  J 
fttftil.  2  Lev.  225.  A  feoffment  without  lixeiy  and/elfin^ 
will  not  enure  as  a  gr:.nt ;  but  where  made  in  confide- 
ration  of  a  marriage,  iSe.  it  has  been  adjudged,  that  it 
did  enure  as  a  covenant  to  Jiandfe'tfed  to  ufn.  z  Lev.  213. 

Tenant  in  fee.  in  ccnfideration  of  marriage,  cnenantedy 
granted,  and  agreed  all  that  mefluagc  to  the  ulc  of  him- 
Utit  for  life,  then  to  his  wife  for  life,  for  her  jointure, 
then  to  their  firft  fon  in  tail  male,  6f>.  Now  by  thefe 
words  it  appeared,  that  the  hufband  intended  l^mc  be- 
nefit for  his  wife,  wherefore  the  court  lupplicd  other 
words  to  make  the  conveyance  feniible.  1  Lutw.  782: 
1  In  ft.  27  I  b.  n. 

A  conveyance  cannot  be  fraudulent  in  part,  and  good 
as  to  the  reft :  for  if  it  be  fraudulent  and  void  in  part,  it 
is  void  in  all,  and  it  cannct  be  divided.  1  Lit.  Air.  311. 
Fraudulent  conveyances  to  deceive  creditors,  defraud  pur- 
chafcrs,  &c.  are  void,  by  Stats.  13  Eiiz.  cop.  5:27  LI/z. 
cap.  4. — Sec  title  Piaud. 

CONVICT  avp  CONVICTION. 
Convict,  ctn  iUfu  .]  He  that  is  found  guilty  of  an 
offence  by  verdict  of  a  jury.  Stand.  P.  C.  116.  Qromp- 
ton  faith,  That  coni  iflnn  is  either  when  a  man  is  out- 
lawed, or  appcarcth  and  confotcth,  or  is  found  «,.ulty 
by  the  inqueit :  anil  when  a  fUtute  excludes  from  clergy 
pylons  found  guilty  of  felony,  t£c.  it  extends  to  thofc 
who  are  cowUitd  by  confcfTion.  Cromp.  Jujl.  9.  The 
law  implies  thai  there  mutt  be  a  con \  iAIok,  before  punifh- 
menf,  though  it  is  n  »t  fo  mentioned  in  a  lUtutc :  and 
where  any  itatuic  makes  a  fecoud  offence  felony,  or  fub- 
jeft  to  a  heavier  puiwlhment  than  the  firlt,  it  is  always 
implied  that  fiich  fecond  offence  ought  to  be  committed 
after  a  couvititin  jur  the  he  A.  1  /V..::.e.  J*.  C.  1.  to.  §  9  : 
c.  41.  §  3- 

Judgmcnt  nnnunts  to  cwvi&itn ;  though  it  doth  not 
follow  that  every  one  who  is  ctnvifiy  is  adjudged.    A  eon- 
uicltin  a'  the  Knag's  fuit  may  be  pleaded  to  a  fuit  by  an 
informer,  on  a  penal  ilatutc  ;  btcaufc  while  in  force  it 
3 


mikes  the  party  liable  to  the  forfeiture,  and  no  one 
ought  to  be  punifhed  twice  for  the  fame  offence :  but 
enviitim  may  not  be  pleaded  to  a  new  fuit  by  the  king. 
1  Hawk.  P.  C.  c.  10.  A  perfon  cmvleled  ox  attainted  of 
one  felony,  may  be  profecuted  for  another,  to  bring  ac- 

,  ccfTuries  to  punifhment,  t*fc.  Fitz.  Ctron.  379. 

Pcrfons  eonviflcd  of  felony  by  verdict,  arc  not  to 
be  admitted  to  tail,  unlefs  there  be  fome  fpecial  motive 
for  granting  it ;  as  where  a  man  is  not  the  fame  pcrfon, 

I  (sfc.  for  bail  ought  to  be  before  trial,  when  it  Hands  in- 
different whether  the  party  be  guilty,  or  not.  2  Hawk. 
P.  C.  c.  15.  §  45,  80.  Sec  title  Bat/. — ConvMion  or  felo- 
ny, and  other  crimes,  difablcs  a  man  to  be  a  juror,  witnefs, 
l£c.  In  cur  books,  emvi/Stm  and  attainder  arc  often  con- 
founded. See  title  Attainder. 

Summary  Proceedings  are  directed  by  fcyeral  afts  of 
per!iament  for  the  coniic.'ioi.  of  offenders,  and  the  inflicting 
of  certain  penalties  iinpoled  by  tiiof'e  cots.  In  thefe  there 
is  no  intervention  of  a  jury,  but  the  party  accufed  is  ac- 
quitted or  condemned  by  the  fuffrage  of  fuch  pecfononly, 
a?  the  tiatute  has  appointed  for  his  judge- 

Of  this  fummary  nature  are  all  trial*  for  offences  and 
frauds  contrary  to  the  laws  of  the  f.xci/ey  and  other 
branches  of  the  Rcienue:  which  are  to  be  inquired  into 
and  determined  by  the  commiffioners  of  the  refpeftive  de- 
partments, or  by  juttices  of  peace  in  the  country.  And 

1  experience  has  (hewn  that  fuch  convictions  are  abfolucely 
neceffary  for  the  due  collection  of  the  public  money  ;  and 
are  in  faft  a  fpecics  of  mercy  to  the  delinquents,  who 

1  would  be  ruined  by  the  expence  and  delay  of  frequent 

1  profecutions  by  nftion  or  indiftmcnt. 

Another  branch  of  fummary  proceedings,  is  that  be- 
fore ju/Iices  of  tbc peace,  in  order  to  inflict  divers  petty 
pecuniary  mulcts,  and  corporal  penalties,  denounced 
by  act  of  parliament,  for  many  diforderly  offences  ;  fuch 
as  common  fwearing,  drunkennefs,  vagrancy,  idlenefs, 
and  a  vaft  variety  of  others  fubjefted  to  their  jur'fdiction. 
Sec  title  Juftice  of  Peace,  and  the  titles  of  the  various 
offences  throughout  this  Diet.  Thefe  offences  ufed  for- 
merly to  be  punitned  by  the  verdict  of  a  jury  in  the 
court  leet«,  and  fheriff's  toura,  the  King's  ancient  courts 
of  law;  and  which  were  formerly  much  revered  and  re- 
fpefted,  but  are  now  fallen  very  much  into  difufe  and 
contempt. 

I     The  procefs  of  thefe  fummary  tvtviSms  is  extremely 
•  fpeedy.     Though  the  courts  of  Common  law  have 
j  thrown  one  check  upon  them,  by  miking  it  neceflary  to 
I  f.unm-.n  the  party  accufed  before  he  is  condemned  ;  which 
I  is  now  held  an  indifpcnfiblc  requisite,  and  is  highly  con- 
.  fonant  to  the  general  principles  of  julUce.  See  .V/ ra.  261, 
678:  &r#.  tS:  :   2  Ld.  Raynt.  1 405. — After  tltis  fum- 
mons,  the  magiftratc  may  £0  on  to  examine  one  or  more 
wirnclfes,  as  the  flatute  tv.ay  require,  upon  oaih  ;  and 
then  make  his  emvWh*  oi  the  offender  in  writing  :  upon 
!  which  he  ul'u.dly  ifl'ucs  his  warrant,  either  to  apprehend 
j  the  offender,  in  cafe  corporal  punifhment  is  to  be  in- 
fliftcd  on  htm ;  or  clfe  to  levy  the  penalty  incurred  by 
diilrefs  and  faleof  his  goods,  accorumg  to  the  Utr  •  ,  ni 
of  the  fcveral  ilatutes  wnich  create  the  olfence,  or  inflict  tic 
punithmcnt;  and  which  ujuajly  chaik  out  the  meifiod  by 
which  offenders  arc  to  be  convicted  in  luch  particular  eafeSi 
See  further  this  Dictionary  titie  Ju/liui '«f  Ptace.— 
Bw  us  Jvjlicet  title  Co/tviehoH ;  and  4  Comm.  e.  20,  as  to 
the  poli  y  of  extending  this  fummary  mouc  of  proceeding. 
1    .  ^  COiNVICT 


CON  V 


COPE. 


CONVICT  RECUSANT,  According  to  the  fUtutes, 

See  titles  R,af>ntt  Popifi. 

CONV1VIUM,  Signifies  the  fame  thing  among  the 
laity,  as  pruur.nio  doth  with  the  clergy,  viz.  When  the 
tenant  by  rcafon  of  his  tenure  is  bound  to  provide  meat 
and  drink  for  his  lord  once  or  oftener  in  the  year.  Blount. 

CONVOCATION,  convocatioJ]  The  oiTcmbly  or' the 
representatives  of  the  Clergy,  to  contult  of  ecclefiartital 
matter*  in  time  of  parliament.  As  there  arc  two  houtcs  of 
parliament,  fo  there  are  two  houfes  of  comwatiut ;  the 
one  called  the  Higher  or  Upptt  fftufe,  where  the  arch- 
bilhop* and  all  the  bifiiops  lit  feverally  by  themfelves  ; 
and  the  other,  the  Lozoer  Houfe  of  Conine  an  in  t  where  all 
the  reft  of  the  clergy  fit,  /".  /.  All  deans  and  archdeacons, 
one  prottor  for  every  chapter,  and  two  pro&ors  for  all  the 
clergy  of  each  diocefe,  making  in  the  whole  number  one 
hunjrul  and  ft  xi  j -fix  perfons.  Each  ccnivcation  houte  hath 
a  prolocutor,  chofen  from  among  themfelves,  and  that  of 
the  lower  houfe  is  prefentcd  to  the  biihops,  (sic. 

The  Archbithop  of  Canterbury  is  the  Preudcnt  cf  the 
Convocation,  and  prorogues  and  diflblves  it  by  mandate 
from  the  King.  The  convocation  exercifes  jurifdiclion  in 
making  of  canon?,  with  the  King's  aiTeut :  for  by  the 
S-.:t.  25  11.  8.  (.  19,  the  i-e>n-a.ti:..n  is  not  only  to  be 
afTcmblcd  by  the  King's  writ;  but  the  canons  are  to  have 
the  royal  alifcnt:  they  have  the  examining  and  cenfunr.g 
of  heretical  and  fchifmatical  books,  and  perfons,  &c. 
But  appeal  lies  to  the  King  in  Chancery,  or  to  his  delc- 
patcs.  4  I .'tti.  \zz:  2  Rol.  Abr.  225.  But  in  cafe  the 
King  himjelf  be  a  party,  the  appeal  lies  by  Stat.  24  //.  8. 
c  12,  to  all  the  bifiiops  affemblcd  in  the  Upper  lloufe 
of  Convocation.  See  3  Comm.  67. 

Mr.  Chrijlian,  in  his  note  on  I  Comm.  2S0,  remarks 
that  from  the  (tatemcnt  there  given,  the  lludcnt  would 
perhaps  be  apt  to  fuppofc  that  there  is  only  one  convo- 
cation at  a  time.  But  the  King  before  the  meeting  of 
every  new  parliament,  directs  his  writ  to  each  archbilhop 
to  fummon  a  convocation  in  his  peculiar  province. 

Godolpbin  fays,  that  the  convocation  of  the  province  of 
York,  conflantly  correfponds,  debates  and  concludes  the 
fame  matters  with  the  provincial  fynod  of  Canttrlury. 
God.  99.  But  they  are  certainly  diftinft  and  in«.\pendmt 
of  each  other ;  and  when  they  uled  to  tax  the  clergy, 
the  different  convocations  (omeiimes  granted  different 
fubfidies.  In  iZ  Ihn.  8,  the  convocation  of  Gmttrihuy 
had  granted  the  King  ioo,cco/.  in  conftdcration  of 
which  an  act  of  parliament  was  patted,  granting  a  free 
pardon  to  the  clergy  for  all  fpiritual  offences  ;  but  with 
a  provii'o,  that  it  ll.ould  not  extend  to  the  province  of 
York,  unlefs  its  convocation  would  grant  a  fubfidy  in 
proportion  ;  or  unlefs  its  clergy  would  bind  themfelves 
individually  to  contribute  as  bountifully.  Tins  llatute 
is  recited  at  large  in  Gib.  Cad.  77. 

All  Deans  and  Archdeacons  (as  has  been  already  ob- 
ferved)  arc  members  of  the  convocation  of  their  pro- 
vince ;  each  chapter  fends  one  proctor  or  reprefeniative, 
and  the  parochial  clergy  in  each  dicofr  of  Canterbury, 
two  proctors:  but  on  account  of  the  imall  number  of 
dioccfes  in  the  province  of  York,  each  archdeactmy  clefts 
two  proftors.  In  York  the  convocation  confiits  only  of 
one  houfe  ;  but  in  Canterbury  there  are  two  houfes,  of 
which  ihe  twenty-'two  biihops  form  the  Upper  Houfe  ; 
»*  wherein  the  Archbilhop  prefides  with  regal  Hate," 
(fays  BLuk/hne,  1  Comm.  279; ;  and  before  the  reforma- 


tion, abbots,  priors,  and  other  mitred  prelaci  fat  with 
the  biihops.  The  Lower  Hcufc  of  Convocation,  in  the 
province  of  Canterbury,  cor.  futs  of  twenty-two  Deans, 
fifty-three  Archdeacons,  twenty  four  Proclors  for  the 
Chapters,  and  forty-four  Prcdors  for  the  Parochial 
Clergy. — Teal  144. 

By  Stat.  8  H.  6.  c.  1.  the  clergy  in  their  attendance  on 
the  Convocation,  have  the  fame  privilege  in  freedom 
from  arrclt  as  the  members  of  the  HouCb  ot  Commons  iu 
their  attendance  on  Parliament. 

CONUSANCE  Oh  PLEAS,  A  privilege  that  a  city 
or  town  hath  to  hold  plea?.  See  Coy%».\fance. 

CONUSANT,  Fr.  tMM^far/.J  Knowing  or  under- 
lain ding  :  as  if  the  fon  be  ar.-jja.it,  and  agreed  to  the 
feoffment,  &c.  Co.  Lit.  159. 

COOPERS,  Shall  taake  their  vcfTtls  of  feafjnable 
wood,  and  mark  them  with  their  own  marks,  on  pain  of 
3/.  4*/.  forfeiture;  and  the  contents  of  vcfTels  «rc  ap- 
pointed to  be  obferved  u  idcr  like  penalty,  as  the  beer 
barrel  fhall  contain  thirty-fix  gallons,  a  kilderkin  eigh- 
teen, a  firkin  nine,  &c.  The  wardens  of  the  Coopers* 
company  in  Lord.n,  with  an  ofneer  of  the  mayor,  are  to 
fcarch  all  vcfTels  for  ale,  beer,  and  foap  to  be  fold  there-; 
and  to  mark  them  that  are  right,  and  they  may  burn 
thofe  that  be  not  fo:  and  if  any  eooper,  Crff.  diminim.  a 
veffel  by  taking  out  the  head,  or  a  ftave  thereof,  it  fhall 
be  burnt,  and  the  offender  forfeit  3/.  \d. — Stat.  23  //. 
8.  r.  4. 

COOPERTIO,  The  head  or  branches  of  a  tree  cut 
down;  though  Coopcrtij  ArLnum  is  rather  the  bark  of 
timber-trees  felled,  and  the  chumps  and  broken  wood. 

Crvel. 

COOPERTURA,  A  thicket  or  covert  of  wood.  CW 
tie  Fore  ft  a,  cap.  1 2. 

COPARCENERS,  p.rrtiApe,.)  Otherwife  called  Par- 
crnrtiy  are  fuch  as  have  equal  portion  in  the  inheritance 
of  an  anceftor  ;  and  by  Ml  i»rc  the  ifiuc?  female,  which, 
in  default  of  heirs  male,  come  in  equality  to  the  lands 
of  their  ancellors.  Bnu'i.  lib.  2.  cap.  30.  They  arc  to 
make  partition  of  the  lands;  which  ought  to  be  made  by 
copar.er./rs  of  full  age,  i£c.  And  if  rhc  e  It  ate  of  a  copar- 
cener be  in  part  evicted,  the  partition  fhall  be  avoided  in 
the  whole.  Lit.  241 :  1  Injl.  173:  1  Rep.  87.  The  Crown 
of  England  is  not  fubject  to  coparcenary,  and  there  is  no 
coparcenary  in  dignities,  'jtV.  Co.  Lit.  27.  Stat.  25  //.  8. 
c.  22. — Sec  title  Defcent;  Parceners. 

COPARTNERSHIP,  See  title  Partners  and  Part- 
ntrjhip. 

COPE,  A  tudom  or  tribute  due  to  the  King,  or  lord 
of  the  foil,  out  of  the  lead  mines  in  fomc  part  of  />..;;- 
/hire  ;  of  which  Manlove  faith  : 

Egrefs  and  regrefs  to  the  King's  highzvay, 

'lie  miner  1  ha  ."  ;  and  lot  and  cope  tbey  pay  : 

The  thirteenth  dips  ef  ore  tsAthia  their  mine, 

To  the  lord,  for  lot,  thty  fay  at  meafuring  time  ; 

Sixpence  a  load  for  cope  the  lord  demands. 

And  that  is  paid  to  A.   terghmafter',  ka,uls,  Sec. 

Sec  alfo  Sir  John  PcttuSs  Fcdin.r  Regain,  where  he  treats 
00  this  fubjetf.  This  word,  by  Dmefiim  Bo^i,  as  Mr. 
Hagar  hath  interpretid  it,  figufieri  hill:  and  C/e  is 
taken  for  the  fupreme  cover,  as  the  cope  of  heaven.  Alfo 
it  is  uled  for  the  roof  and  covering  of  a  houfe  ;  the  upper 
garment  of  a  prieft,  &e. 

CONA 


COP 


COPYHOLD. 


CO?IA  USELLI  DELISERA'KDA,  A  writ  ihat 
by  iv  here  a  man  could  not  get  the  copy  of  a  ULd  at  ihe 
ba::d  of  a  judge  ccetenaftkal,  to  have  the  fimc  delivered 
CO  him,  R^Orig,  J  I. 

CQPPA,  A  cop  or  cock  of  jjrafs,  bay  or  com  divided 
into  liveable  portions  j  as  the  tenth  cock,  &/r.  This 
word,  in  ftrl&nefi,  denotes  the  gathering  or  taying  up 
the  corn  in  cepes  or  heaps,  as  the  method  is  for  bur  ley  or 
oats,  CsV.  rot  bound  up,  thai  it  mty  be  the  more  fairly 
aad  jdltty  tubed ;  and  in  ATr*/  they  ftill  retain  the  word, 
a  cup  or  fis/S  of  £,?y,  ftrsw,  &c,  Tbz.  u  in  Cwvk 

COPPER,  and  COPPER  ORE.  Coppur  plates  and 
copper  fully  wrought,  to  what  duties  Ibbie,  ^jW, 
_■*  m.  r.  \jkft£tf  2.  All  copper  may  be  exported  paying 
the  bwful  duties  and  cuftoms,  5  ttr.  M  M>  r.  17. — See 

title  AfaxPfWrfaqt 

COPPER-PLATE  ENGRAVINGS.— See litle  U-<- 

COPV,  copfiL]  In  a  legal  fenfe  the  tranfeript  of  an 
original  writing  ;  as  the  eepy  of  a  patent,  of  a  thurtpr, 
deed,  BV.  A  claufe  out  of  a  patent,  taken  from  the 
chapel  of  the  Rolls,  cannot  be  given  in  evidence  -t  but 
there  muil  be  a  true  copy  of  the  whale  charter  examin- 
ed :  it  is  the  fame  of  a  record.  And  if  upon  a  trial, 
fome  part  of  an  office  cepy  is  given  in  evidence  to  prove 
a  deed,  which  deed  is  to  prove  the  party's  title  to  ihe 
land  in  queition  that  gives  it  in  evidence;  if  that  part  of 
the  office  copy  given  in  evidence,  be  not  fo  much  of  it  as 
doth  arty  ways  concern  the  land  in  queftion,  the  court 
will  not  zdm'xz  of  it :  for  the  court  will  have  a  copy  of  the 
whole  given,  or  no  psTt  of  it  fliall  be  admitted.  1  Lit. 
Ahr.  312,  31  3.  Where  a  deed  is  i nrolled,  certifying  an 
attcfted  copy  is  proof  of  the  inrolmcat ;  and  fuch  cofiy 
may  be-  p^eu  in  evidence.  $Ltv.  387.  A  common  deed 
cannot  be  proved  by  a  copy  or  counterpart,  when  the 
original  may  be  procured.  10  Rep.  92.  And  a  Copy  of 
a  will  of  lands,  or  the  probate,  is  not  fumcicui  ;  but  ihe 
will  mull  be  fhewn  as  evidence,  a  RoL  Abt*  74.  Copies 
of  court-rolls  admitted  as  evidence.  Sec  at  large  title 
Evidence*  _ 
C  O  P  y  n  O  L  D, 

Tr  nup.a  per  topi  am  tdhdi  cmur.  ]  A  tenure  fo  r  v.  hi c 1 1 
the  tenant  hath  nothing  to  flic*  but  the  t*fy  of  the  rdh% 
made  by  the  Reward  of  the  lord's  tcxrt  ;  on  fuch  tenant's 
being  admitted  to  any  parcel  of  land  or  tenement  belong- 
ing 10  the  manor.  4  K£p*  15.  It  is  called  bsfe  tenure^ 
bcjau£c  held  at  the  will  of  the  lord  :  and  Fitshtrbtft  fry  5, 
it  was  anciently  tenure  in  *u'dl?nage,  and  that  ca$b>Jii  is 
but  a  new  name.  Sec  this  Pitt,  title  Tatstrtt  111.  13. 
Some  Gtpyttdds  are  held  by  the  wr^f  in  rntchnt  demefm  ; 
and  though  they  are  by  copy,  yet  are  they  a  kind  of  Iree- 
hold  ;  for  if  a  tenant  of  fuch  etpyW  commie  felony,  ihe 
King  hath  the  year,  day  and  wade,  as  in  the  cafe  of  free- 
holders ;  fomc  other  eopyboUi  are  fuch  as  the  tenants  hold 
by  common  tenure,  called  mere  cQpytidd*  whofe  land, 
upon  felony  committed,  efc beats  10  the  lord  of  the  manor. 
K'iteb.  H 1 ,  But  ecpybtid  land  cannot  be  made  at  this  day  ; 
for  the  pilfars  of  a  ttpyhvU  eftate  are,  'i  hat  it  hath  been 
demifed  time  out  of  mind  by  copy  of  court-roll  ;  and  that 
the  tenement  are  parcel  of,  or  within*  the  manor.  1  lujt. 
58:4  Rep.  24. 

A  copyhold  cannot  be  created  by  operation  of  law : 
and  therefore  where  waftes  arc  fevered  from  lhe  manor, 
hy  a  gram  of  the  latter,  with  the  exception  of  the  former, 

Vol.  I. 


though  the  copyholders  continue  to  have  a  rl^lu  of  com- 
mon in  Ebe  wades  by  immemorial  ufagc  ;  yet  if  after- 
ward* a  grant  of  the  foil  of  thofe  waftes  he  made  to  tref- 
tees  for  the  ufc  of  the  copyh  leers  in  free  fecage,  the 
lands,  when  indole  J,  will  be  freehold,  and  not  copyhold, 

z  fmt  R<p:  415, 70 j. 

A  topy!xtd  tenant  had  originally  in  judgment  of  lifcw 
but  an  eftate  at  will ;  yet  enjiom  fo  ciUblifhed  hh  etlate 
that  by  the  truftom  of  the  manor  it  was  de Vendible,  and 
his  heirs  inherited  it  :  and  therefore  the  cflate  of  the 
eojybcldtr  is  not  merely  at  the  it-it]  efi&e  hid,  but  eft  ipt 
twill  of  tbt  hrd,  acc&  Jiirg  to  rV  at/torn  cf  the  masor  j  fo  that 
ihecuflom  of  the  manor  is  the  life  61  «/y&Wcft*te*  ;  for 
without  a  cullom,  or  if  capybslderi  breuk  their  cullom, 
they  are  fubjeCt  to  the  will  of  the  lord  i  and  as  a  QfflfhM 
is  created  by  cuflom,  lb  it  is  guided  by  enftem.  4  Rep.  2 1 . 
A  copyholder i  fo  long  as  ho  doth  his  fer vices,  and  doth 
not  break  the  cuftGin  of  the  manor,  cannot  be  e]f£l;d  by 
the  lord  ;  if  he  be.  he  fhall  have  trefpafs  againft  him  : 
but  if  a  copybihhr  refufes  to  prrform  his  fcrviccs,  it  is  a 
breach  of  the  cuAorn,  and  forfeiture  of  his  eftaie. 

It  appears  that  eflate;  held  by  copy  of  conn  rd!y  but 
not  at  the  will  of  the  lord,  have  been  deemed  freehold 
by  Lord  Cdr*  (Sec  1  Inft.  59  A,)  and  others ;  and  in  or- 
der to  diftinguifh  them  from  the  ordinary  kind,  have  beeft 
denominated  cr.jhwwyftrrfalds.  In  conference  of  the 
prevalence  of  this  notion,  a  conlidcrabic  number  of  fudi 
tenants  claimed  a  rtghE  of  voting  at  f  eebohierr  at  the 
election  of  knights  of  the  Shire. — This  gave  occafion  to 
a  ftiort  trcatiTc  on  this  fubjo^l,  in  which  the  origin  of 
lands  held  in  this  peculiar  way  is  traced,  and  it  is  proved 
that  though  thcJe  (entires  i«  fome  refpedls  refembk  free- 
holds, they  are  in  truth  nothing  more  than  a  fuperiour 
kind  of  copyhoid.  Soon  after  the  publica:ion  of  this 
treatife,  the  Slat.  31  G«,  z.  r.  14,  was  palt,  declaring 
that  no  perfon  holding  by  copy  of  court-roll  mould  be 
entitled  to  vote  at  the  cleClion  of  Knights  of  the  Shire, 

Jn  fomc  manors  where  the  eullcm  hath  been  to  permit 
the  heir  to  fuccecd  the  ancellor  in  his  tenure,  the  eflates 
are  ft i led  C&fyhttes  of  tuber itmtc;  in  others,  where  the  lords 
have  been  more  vigilant  to  mainsain  their  right*,  they 
remain  copyholds  for  life  only.  For  the  euttom  of  the 
manor  has  in  both  cafes  fo  far  fuperfeded  the  will  of  the 
brJ,  thut  provided  the  fer  vices  be  performed,  or  iHpu- 
lated  for  by  fealty,  he  cannot  in  the  mil  in  fiance  reiufe 
to  admit  the  heir  of  his  tenant  upon  his  death  ;  nor  in  the 
frcond  can  he  remove  his  prcfYm  tenant  fa  long  as  he 
live*,  though  he  holds  nominally  by  the  precitrkws  te- 
nure of  his  lord's  will.  2  Cmim.  97,  147. — And  fee  title 

Jf  the  lord  refufes  to  admit  be  (hall  be  compelled  in 
ChaBtzrf.  a  Cm,  363.— And  if  the  lord  refufe  to  admit  a 
furrenderce,  on  account  of  a  di (agreement  about  the  fine 
to  be  paid,  the  cojrt  of  B,  R*  will  grant  a  mondsmm  to 
compel  the  lord  to  admit  without  examining  the  rigfit  to 
the  fine,  z  Turn  Rep.  484. — But  that  court  will  not  grant 
a  makdnntvi  to  admit  a  copy  holder  by  defcent;  becaufe 
without  admittance  he  has  a  complete  title  ugaiuit  all  the 
world  but  ihe  Jord.  2  Tom  Rep. 

Cepyboldi  defcend  according  to  ihe  rules  and  maxims  of 
the  Common  law,  (unlefs  in  particular  manor?,  where 
there  are  contrary  cuMoms,  of  great  antiquity) ;  but  fuch 
cuilomary  inheritances  fhall  not  be  alfets,  to  charge  the 
heir  in  aclion  of  debt,  &c.  4  Rep.  22;  A»^.  TttongK 
Q^c.  fcicE:e 


COPYHOLD, 


from  charges  of  dower,  being  creatfd  by  c  attorn  j  which 
h  psrurtiount  to  title  of  dower.  4  Rrp.  24.  Capi&.-tJ  in* 
heritances  have  no  collateral  qualities,  which  do  not  con- 
cern the  defect] t ;  as  to  make:  them  afftss;  or  wh—cnf  a 
wife  tray  be  endowed  \  a  hulhand  be  tenant  by  the  cur- 
tefy.  But  by  particular  cultom,  there  m&y  e  dower 
and  tenancy  by  the  curtefy.  Crt>.  Etiz,  561,  Tin- re  may 
lie  an  efnfi-imi  in  ftfyhtlJ  lan  J 5  by  cuitom,  with  the  co 
oprration  cf  the  Stat,  >K  1.  And  as  a  copybiM  may  be 
ntaiied  by  cuftom,  fn 
by  furrender.  t  Ixji.bt 
Where  by  fpecial  11 
h*t  contrary  to  the  rule: 
llwJl  be  interpreted  flrii 


\  again  It  the 
one  pariicu 


uibrtl 


Horn  the  tail  may  be  cut  uif 
fcent  of  copyhold  <■  rn.iv 


1119  an 
th..t  ;.' 
be  a  dlj 


the  rules  of  the  Common         i  Trrw  i?r/.  466. 

A  eafyhehl  may  be  barred  by  a  recovery,  by  fpecial 
cuHom;  and  a  furrender  may  bar  the  iflue  by  cuilom. 
A  fine  and  recovery  at  Common  law  will  not  deflroy  a 
(ttfr/bdd  eflute  ;  becaufe  Common  Juv  afTurances  do  not 
work  upon  the  aflurance  of  the  apjhldi  though  cagyboM 
lands  are  within  the  $r&t<.  4  hi.  7,  e„  24,  of  fines  and  pro- 
clamarions,  and  live  years  non  claim,  and  (hall  be  barred. 
1  Ret.  Air.  co6.  See  tide  Fitter 


t  mdl 
And 


the  fufrering  a  recovery  by  a.  opyb&Utr  tenant  for  life  in 
the  lord**  c^urt  is  no  forfeiture,  un-efs  there  is  a  particu- 
lar cuttom  for  it*  1  Ntff,  Abr+  507-  CffiyhsIAm  may  cn- 
riil  cipywU  ls.11  Js,  and  bar  the  tntaih  and  temtutulctxt  by 
fanmi/.'i.'i^  a  fir ftiturf ,  as  making  leafc  withuut  licence, 
{■ft.  and  then  the  lord  is  to  make  three  proclamations, 
and  ftia<*  the  cep>jk\h:,  *f(er  which  rbe  lands  ire  granted 
to  the  ttfjJsN-kdtr,  and  hi;  heirs,  &7.  This  15  the  manner 
in  fome  places,  but  it  mult  be  warranted  by  cuilom, 
a        •- .  Abr*  1 9 1 :  314* 

Cn/:t^t  ought  to  be  im.e  out  of  memory;  to  be  rcafon- 
ab-e,  ■jV.  Acd  a  cuLtom  in  deprivation  or  lur  of  it  cvOy- 
hsid  eS^ate,  (hull  be  taken  Aridity  ;  but  when  for  making 
and  maintaining*  it  mall  betonftrued  favourably.  Csmp* 
Cvit'ftrft'  33:  CVe.  El.  879-  An  unrcafooable  culiom, 
as  for  a  lord  to  exact  exorbrant  fines ;  for  a  ivfyknUtr  for 
life  ro  cur.  iJ.;.kvn  -mJ  f'-ll  ti.iib:.  r-irco,  £s\*  is  void.  A 
(Q-Ffhshkr  for  life  pltadcd  a  cullum,  that  every  vo.yiti.-hi 
for  life  m'ghtT  in  the  prefeme  of  two  other  coytjoJaerj, 
appoint  who  ihould  have  his  ttfyhoU  alter  his  dea:h  f  and 
that  the  two  {?f>ylxiULTi  might  iifTeU  a  fine*  iu  as  not  to 
be  ltfs  than  had  been  afually  paid  j  and  it  was  adjudged 
u  good  c-iJlorn.  4  Li^n*  2,38.  Uut  a  cutlom  to  compel  a 
lord  to  make  a  gram,  is  faid  to  be  againft  law  ;  though 
it  may  be  rood  to  admit  a  tenant. 

By  the  cultom  of  Jome  manors,,  where  cofthrA4  lands  are 
granted  to  two  or  mare  perrons  tar  lives,  the  perfon  6r(t 
named  in  the  copy  may  iurrrtidcr  all  the  Farias.  1  Nt  ffl 
Jir,  497.  Time  are  cutloms  rnthnc  locr,  diflercnt  from 
other  places:  but  though  a  cufloiu  may  be  applied  co  a 


There  are  ufualJy  at?i**i- -  dls  of  manors,  rxhibit?d  on 
oath  bv  ihe  tenaotit  j  Acting  firth  t'ie  bounds  of  the 
manor,  the  royalties  of  the  lord*  fervicc*  of  the 
tenants,  >he  tenures  granted,  whether  far  lifcj  Sfa  con- 


Common  •       51  the  ten  mtis,  paymenr  of  rem, 

Cuing  in  the  r>u  t  or  i^e  manoM^kin^heriots,  All 
which  coftoms  are  to  he  obferved.  Gxifrj.  CVwr/  Ktcp.  it. 

When  an  act  of  parliament  altercth  the  fcryfce,  cuf- 
toms  tennre,  and  iotereft  of  land,  in  prejudice  of  the 
lord  or  tenant,  there  the  general  words  of  fuch  an  act 
(hall  not  extend  to  tAv>  Ws.  3  Rep.  CtfybotJi  arcr  not 
within  the  Sf.it.  27  H.  8-  r.  *oT  of  fairttws ;  not  8i/U* 
31  W.  S.  c.  28T  Gfikijfe  being  in  Uieir  nature 

demii.ible  only  by  copy :  they  are  not  within  the  ffaiute 
of  yfrii  nor  are  ttpyhvlih  extendible  in  cxttutitn  i  but»jS/- 
bsl'h  arc  within  the  llatute  of  Umtitithit cf  aR torts ;  and  the 
Aatutes  againfl  baikrzpti*  Th>;  lord  (hall  have  the  cuf- 
tody  of  t!»e  lands  of  Qaftt  ttc.  And  a  fapyhahkr  is  not 
n  iihin  the  act  ta  l^,  z  c.z^  to  difpofc  of  ihe  cnjhfy 
and  gwzt&anfiftp  of  the  heu* ;  for  if  there  b;  a  cuftom  for 
itT  it  belong*  to  the  lord  of  the  manor.  3  Lc  j.  395: 
1  ffyff.  ^,492,  S2  2; 

C*^yAc/:/fr/,{hall  neither  fxiphad  nor  be  tmpko&d  for 
their  tenrmcnts  by  writ,  but  by  plaint  to  the  lord's  co'Jrt 
held  within  rhe  manor :  and  if  on  fuch  plain?,  erroneous 
judgment  be  given,  no  writ  of  fallc  judgment  lies,  but 
petition  to  the  lord  in  nature  of  a  writ  of  falfe  judgment, 
wherein  errors  are  to  be  afligncd,  and  remedy  given  ac- 
cording to  Ijw.  Ca.  Lit.  60 - 

Where  a  mart  Holds  ngpbtid  lamb  in  truft  to  fur/ender 
to  another,  &c.  if  he  rcfufrs  to  furrender  to  the  oilier 
nccordmcjyi  he  may  be  compelled  by  bill  exhibited  in 
the  liH-j'i,  court,  who,  as  chancellor,  has  power  to  do 
rir^ht.  t  Ltttt*  2.  A  mpyhoUfr  may  have  a  formedon  in 
defcender  in  the  brd's  court.  Lrfte  «f  a  cogyiiatder  for 
life  for  one  year,  (hall  maintain  an  ejeclment-  4  R;p+  10: 
Moor  679,  [t  is  every  day**  prafttcc  to  bring  ejeclm?nts} 
to  recover  the  poiT^Tian  of  copyholds  ;  for  def^ndatit  by 
thfl  ruie,  obliging  himfclf  to  confefs  Jeafe,  entry,  and 
ouller,  the  ttfje  only  can  come  in  ojucftion  on  the  (rial. 
[Jut  t>ie  k-(ior  t.f  plain. iff,  before  he  bring-:  his  eject jju-nt 
Shtiuld  be  admitted.  Set  title  Ejiftnttnt. 

A  manor  is  lotl  when  th.ere  are  nocuflonmy  tenants  or 
apyLaf.'frs  :  and  if  >i  c?fybplJ  come?  into  the  hands  of  the 
tprd  in  fee,  and  the  loni  Jcafca  it  for  one  year,  or  hiW  a 
year,  or  for  any  certain  time,  it  can  never  be  granted  uw 
copy  after  :  but  if  the  i or d  aliens  the  manor,  hii 
;ilii-nec  may  re -grant  l.ind  by  C  ?j.>y.    ii  the  lord  keeps 


It  again  by  copy, 
in  fee  accepts  of  a 


Jr^le,  grant*  or  confirmation  of  the  li 
lord,  this  determines  his  <e-f>jb»U  elia 
fac*  253.  If  a  <  py'wldtr  bargain*  am 
to  a  lellet  for  year*,  &c>  ol  the  manor 
tinmifitsA  i  Diittv.  205.  A  co^boUf 
ell  ite  to  his  lord*  by  bargain  and  fair* 
between  lord  and  ;cnunt  Lhc  conveys 
carding  ta  ruibm.  1  AV//"  50 \.  A 
5 


IS  tx- 
mt  his 

!  be  ac- 
t  other 
cafes 


COPY  HOLD. 


cafes  cannot  alien  by  d<eJ:  though  !k  that  hath  a  tight 
only  to  a  copylxdd  may  retrofit  it  by  deed.  And  if  a  c<py- 
1  '  i  furrendc.s  upon  condition,  he  tiny  aftcr.vards  >e- 
let.fc  the  condition  by  d:*ed.  2  Dnis.  20;  :  C>o.  'fee.  56. 
Alio  one  joint  apjhthltt  may  rifeafi  to  nnother,  which 
will  be  good  without  any  admittance,  t&.c.  Ibid. 

A  Coyho'dsr  cannot  cenvry  cr  transfer  his  copyhold  cftite 
to  another,  otherwise  thin  by  furrender ;  which  is  the 
yielding  up  of  the  land  by  the  tenant  to  the  lord,  accord- 
ing to  the  ruilom  of  the  manor,  to  the  ufc  of  him  that  is 
to  hive  the  clhrc :  or  it  is  in  order  to  a  new  grant,  and 
fur. her  clinic  in  the  fame. 

As  to  cotyloid  ;  which  are  made  either  in  fee,  cr 
for  three  lives,  &c.  the  lord  of the  mar.tr  that  hath  a  law- 
ful eiiate  therein,  whether  he  be  tenant  for  life  or  year?, 
tenant  by  tlatute  merchant,  or  at  will,  is  domit.M 
pro  icmporrt  and  in^y  grant  lands,  herbage  of  lands,  a  fair, 
mill,  tithes,  Erfr.  and  any  thing  that  concerns  lands,  by 
copy  f  court  roll,  according  to  cuflom  ;  and  fuch  grants 
fliall  bind  thofc  in  renv.ir.der:  the  rents  and  ferviccs  re- 
ferved  by  them  fha'l  be  annexed  to  the  manor,  and  at- 
tend the  owner  thereof  after  their  particular  ella:es  are 
ceded.  4  Rep.  23:  11  Rep.  18.  And  if  a  lord  of  the 
manor  for  the  time  being,  leiTce  for  life,  years,  &jV.  lake 
a  furrender,  ana  before  admittance  he  dicth,  or  the  years 
or  intereft  determine,  though  the  next  lord  comes  in  above 
the  leafe  for  iiie  or  years,  or  other  particular  intcrcil,  yet 
lie  (hall  be  compelled  to  make  admittance  according  «o 
the  furrender.  Co.  Lit.  59.  But  a  lord  at  will,  of  a  copy- 
J  I  ir.r.nor,  cannot  licence  a  copyhold  tenant  to  make  a 
leafe  for  years ;  though  he  may  grant  a  cofyhold  fur  life 
according  to  the  cullom  :  if  a  lord  for  life  gives  licence 
to  a  tenant  to  make  a  leafe  for  years,  this  leafe  lhall  con- 
tinue no  longer  than  the  life  of  the  lord.  2  Dauv.  Abr. 

202. 

If  he  that  is  lord  of  the  manor  for  the  time  being  ad- 
mits one  to  a  copyhold,  hedifpenfes  with  all  precedent  for- 
feitures ;  not  only  as  to  himfelf,  but  alfo  as  to  him  in  re- 
vcrfion  ;  for  fuch  grant  and  admittance  amount  to  an 
entry  for  the  forfeiture,  and  a  new  grant  ;  but  a  lord  by 
tort  cannot  by  fuch  admittance  purge  the  forfeiture  as  to 
the  rightful  lord.  1  Lev.  26.  Grants  by  copy  of  court- 
roll  by  infants,  will  be  binding:  and  if  a  guardian 
in  (beige  grants  a  copyhold  in  reverfion,  according  to  the 
cuflom  of  the  manor,  this  lhall  be  a  good  grant;  2  Rcl. 
Abr.  4.1.  If  baron  and  feme  feifed  of  a  manor  in  right 
of  the  feme  grant  a  copyhold,  this  fhall  bind  the  feme  not- 
withstanding her  coverture.  4  Rep.  23.  An  executor  may 
nuke  grants  ii  e yyhtU  eftates,  according  to  the  cullom 
of  the  manor,  where  a  devife  is  made  that  the  executor 
(ball  grant  copies  for  payment  of  debts.  2  Dauv.  178. 

A  manor  may  be  held  by  copy  of  court-roll,  arJ  the 
lord  of  fuch  minor  may  grant  copies ;  and  fuch  cufbm- 
ary  manor  may  pafs  by  Surrender  and  admittance,  &c. 
A  cuttomary  manor  may  be  hoidcn  of  another  manor,  and 
fuch  cullcm&ry  lord  may  grant  copies  and  hold  courts  : 
but  a  copyhotdcr,  lord  of  fuch  a  manor,  cannot  hold  a  court 
baion  to  ha\c  forfeitures,  and  hold  pleas  in  a  writ  of 
right.  &c.  1  Nclf.  Abr.  524. 

Ail  grants  of  copyhold  c\\aits  arc  to  be  according  to  the 
cullom'oi  the  manor;  and  rents  and  fervices  cullomary 
mull  be  relcrved  ;  for  what  acts  of  the  lord  in  granting 
copyholds  arc  not  confirmed  by  cullom,  but  only  iircngth- 
ened  by  the  power  and  intereft  of  the  lord,  have  no  longer 


duration  than  the  IordVi  cfl.ite  conrtnue:h.  Conif.  Co  rt 
Keeper  421.  If  by  the  cullom,  a  ee.yhdJ  may  be  granfrJ 
for  three  lives,  and  the  lord  grants  it  to  one  for  life,  re- 
mainder to  fuch  woman  as  hr  (hat)  runny,  and  *o  ihe  firft 
fon  of  his  body  ;  both  there  rema:nder«  are  vc:d:  and  a 
remainder  limited  upon  a  void  eltate  in  the  creation,  wi.i 
be  hktfwife  void.  But  if  by  c.iiam  it  is<ie»:i  fable  in  fee, 
a  furrender  msy  be  :o  the  viz  of  one  for  li'c,  rcstaindtfj 
in  tail,  remainder  in  fee.  2  Dc.nv.  jfj*.  203:  Cr*  Eiib, 
373.  it  is  held,  where  liy  the  catloin  -jf  a  manor  the  lord 
ca.0  qrant  a  copybl.!  for  three  liirs,  he  my  grart  it  for 
an  eftate  coming  within  the  intent  of  the  cullom  ;  as  to 
A.  B.  and  his  aJign-,  to  hold  to  him  and  his  aiTigni  lor 
ihe  lives  of  three  others*  and  of  the  longer  liver  of  theui 
fuccefuvcly,  Lfc  ?.  LJ.  Rajm.  994,  joco. 

The  lord  of  a  manor  n;;iy  bjmfclf  grant  a  co;%W.i 
cfU:e  at  any  place  out  of  the  manor  ;  but  the  flewarj 
cannot  grant  a  copyhdd  at  a  court  held  out  of  the  manor. 
4  Rep.  26.  Though  the  Reward  may  take  itirrendcrj  cue 
of  the  manor,  as  ucll  as  the  lord.  2  Da.-n:  Abr.  1 8 1 . 
A  fleward  is  in  place  of  ihelord,  and  without  a  command 
to  the  contrary  may  grant  lands  by  copy,  cfV.  l>uf,  jt  a 
lord  command  a  Reward  that  he  Hi  a  1 1  not  gran:  fuch  a 

'  copy,  if  he  grants  it,  it  i>  void  :  and  if  the  ftcward  4t- 
mini  flies  the  ancient  rents  and  ferviccs,  the  grant  will  be 
void.  Cro.  Elix.  699. 

Things  of  necefli-.y  done  by  a  Reward,  who  is  but  in  re- 

•  putcd  authority,  arc  good  if  they  come  in  by  prcfentment 
of  the  jury;  as  the  admittance  of  an  heir  upon  prefent- 
ment,  c5V.  Though  ads  voluntary,  as  grants  of  rvy- 
b$ldt  &c.  are  not  good  by  fuch  Rewards.  Cro.  Evz.  699. 
if  an  undcr-Jtcward  held  a  court  witr.oat  any  dtllurbarifce 
of  the  lord  of  the  manor,  though  he  hv.h  no  patent  nor 
deputation  to  hold  it,  yet  it  is  good  ;  becaufc  the  tenants 
are  not  to  examine  what  authority  he  hath,  nor  is  he 
bound  to  give  them  an  account  of  it.  Mc^  1  to.  A  de- 
puty lleward  may  authorife  another  to  do  a  particular 
act ;  but  cannot  make  a  deputy  to  ad  in  general. 
2  Salk.  95. 

In  admittances ,  in  court  upon  •voluntary  grants,  the  lord 
is  proprietor  ;  in  admittances  upon  jhnznt.'cr,  the  lord  is 
not  proprietor  of  the  lands,  but  only  a  ncceflary  injh  u.rurt 
of  conveyance,  and  in  admittances  by  dtfcei.t  the  lord  is  a 
mere  m/trwMeat,  not  being  necefihry  to  lbvngthen  the 
heir*s  title,  but  only  to  give  the  lord  his  fine.  4  Rep.  21, 
22.  The  heir  of  a  rcpyholder  may  enter,  and  bring  tref- 
pate,  btfore  admittance,  being  in  by  defcent ;  and  he 
may  furrender  before  admittance  :  but  he  is  not  compleat 
tenant  to  be  fwornof  (he  homage.,  or  to  maintain  a  plaint 
in  the  lord's  court.  And  if  the  heir  do  not  come  in  and 
be  admitted,  on  the  death  of  his  ;:ncellor,  where  the  fame 
is  prcfciued  and  proclamation  made,  he  may  forfeit  his 
cftate.  Cro.  EL  90  :  4  Rep.  22,  27. 

On  furrcodcr  of  a  copyhold,  the  furrenderor  or  perfon 
making  the  fame,  continues  tenant  till  the  admittance  of 
the  lurrendtree  ;  and  the  furrenderee  may  not  enter  upon 
the  lands,  or  furrender  before  admittance,  for  he  hath  no 
cftate  till  then  ;  though  it  is  otherwife  of  the  hetr  by  dt-. 
Jcfn\t  who  is  in  by  courfe  af  law,  and  the  cuflom  calls  the 
poffeflion  upon  him.  Ccmp.  Court- Keep.  436.  A  furrender 
is  not  of  any  efted  until  admittance,  and  yet  the  furren- 
deree c?nnot  be  defrauded  of  the  benefit  of  the  furrender ; 
for  the  furrenderor  cannot  pafi  away  the  land  to  another 
or  make  it  fubjed  to  any  other  incumbrances ;  and  if  the 
a  lord 


COPYHOLD. 


l->rd  refute  the  furrcndcrce  admittance,  he  h  compellable 
in.  Cburf.i.  Curt*.  C<tp./ti/i.  39,  A  grantee  hath  no  in- 
U'icil  veiled  in  him  tilt  he  is  admitted  :  halt  admittance 
of  n  copyholder  far  life  is  an  admittance  of  him  in  re* 
mairder,  for  they  ace  but  one  clla:c;  and  the  remainder- 
roan  may,  after  the  death  of  tenant  for  life,  furiender 
without  admittance   j  Le^\  308  :  Cro.  EI  504. 

Every  admittance  upon  adefcent  or  furrender  may  be 
p!cjded  as  a  grant  ?  and  a  perfon  mayatkdgc  the  admit- 
tance of  bis  ancdlor  a*  a  grant ;  and  mew  the  defeem  to 
him,  and  tha:  h'  entered,  E#r.  But  he  cannot  plcai!  that 
hi*  lather  was  fei fed  in  fee,  &e,  and  that  he  died  fetted, 
and  the  land  defccm;ed  to  him.  2  D.-.-trt>.  sat.  Admit- 
tance on  furrender*  moil,  in  all  refpeeb,  agree  with  the 
fu  r render ;  the  lord  having  on  y  a  enftomary  power  to 

If  any  arc  admitted  otlierwife,  they  fhaU  be  leifed 
according  to  the  furrender:  yet  where  a  voluntary  fur- 
render  is  general,  without  fey i up  to  wlmfc  ufe,  a  fub- 
frquent  admittance  may  explain  it.  z  Batev,  1S7,  204- 

fn  voluntary  admittances,  if  the  ]o:d  admits  any  one 
contrary  to  custom,  it  mall  not  bind  hi*  heir  or  fucceffor. 
If  a  copyholder  furrender  to  the  ufe  of  another,  and  after 
the  lord,  having  knowledge  of  it,  accepts  the  rent  of  fuch 
other  out  of  court,  this  U  an  admittance  in  law :  and  any 
acT,  implying  the  content  of  ihe  lord  ro  the  furrender, 
fhalt  Lc  adjudged  a  good  admittance.  1  Hifi  A6r.  4^3, 
If  the  forward  accept  a  fine  of  a  copyholder*  it  amount* 
to  an  admittance.  ziWv.  189.  But  delivering  a  copy 
is  no  admittance. 

Where  a  vrittou's  $*U  is  created  by  cufioro,  that  Ihall 
be  an  admittance  in  la  w :  and  hci  e  flare  arifing  out  of  that 
of  her  hufband's,  his  admittance  Ls.  the  admittance  of  her. 
Hat.  1  And  fbe  who  hath  a  widow's  eft  ace  by  the 
cattom  of  the  manor,  upon  the  death  of  her  hiilb.^n  J,  need 
not  pay  a  fine  to  the  lord  for  the  elUte  ;  for  thii  is  only  a 
branch  of  the  hu (band's.  Ikh.  tKi.  When  acuttom  is, 
ttiat  the  wife  of  every  topyholder  for  life  ihall  have  htr 
true  bench,  after  the  death  of  the  baron,  the  law  calls  the 
cftate  upon  the  wife,  fo  that  fhe  fh.ill  have  ic  before  ad- 
mittance, fefc  2  Dam:  1  84,  But  ii  a  wife  is  entitled 
to  hex  free  bench  by  t  nilom,  and  a  copyholder  in  fee  fur- 
render*  to  the  u['?oS  another,  and  then  dies ;  it  has  been 
aojudged,  that  the  furrenderee  fliould  have  the  (and,  and 
oot  the  wife  ;  becaufe  the  wife1*  title  doth  Dot  commence 
lUl  l tier  the  death  of  her  hatband;  but  the  plaintiJPs  title 
begins  with  the  furrender,  and  the  admittance  relates  to 
that.  1  lnji>  59  :  1  Mi.  185. 

The  widow*s  title  corrunenceth  not  by  the  marriage  ; 
if  i:  did a  then  the  huftund  could  do  nothing  in  his  life- 
time to  pr  jauAC  ic :  but  it  is  plain  he  may  alien  or  cx- 
tinguim  his  right,  fo  as  to  bind  the  eJlatc  of  the  widow  : 
the  free  bench  grows  out  of  the  cftate  of  the  hufband  ; 
and  it  ii  ibis  dying  failed  which  gives  the  widow  a  title, 
and  as  the  hufband  has  a  defeasible  eftate,  fo  the  wife  may 
"have  her  free-bench  defeated.  4  fifed.  Rep.  4.54,453. 
Admittances  are  never  by  attorney,  for  the  tenant 
igrfct  to  do  fealty  :  though  Surrenders  are  oftentimes  by 
:.>rncy.  1  D&/tv*  J  89.  A  copj  holder  in  fee  may  Jitr- 
uftr  in  court,  by  letter  of  attorney:  but  not  out  of 
urt,  without  a  fpecial  cuftom.  9  Rep*  75,  76.  If  one 
cannot  come  into  court  to  furrender  in  perfon,  the  lord 
may  appoint  a  fpecial  fleward  to  go  to  him,  and  take  the 
farrcaocn  i        36,    A  copyholder  being  in  Jrcimd, 


the  Aeward  of  4  minor  here  made  a  commiffion  foone  to 
receive  a  furrender  fiom  hi:n  there,  and  it  was  held 
good,  a  D,tnv.  a  ;i  1 . 

The  intent  otjarnmierf  »i  that  the  lord  may  not  be  a 
(hanger  to  bi*  tenant*  and  the  nl.eration  cf  the  eEtate.  A* 
a  Copvholdcr  cannot  transfer  his  eflate  to  a  flranger  by 
any  other  conveyance  than  furrender ;  fo  if  one  would 
exchange  a  copyhold  with  another,  both  mull  furrender 
to  each  other's  ufe,  and  the  lord  admit  accordingly  t  and 
if"  any  perfon  would  dci'ifc  a  copyhold  tilate,  t,J!inot 
do  it  by  liis  will :  but  he  muft  furrender  to  the  ufe  of  his 
Lit  will  and  teftamcnt,  andSn  his  will  declare  his  intent, 
C*mf> .  Qvp.feSl .  59 .  A I  fo  w  he  re  a  copy  holderfurrenders 
to  the  ufe  of  his  will,  the  lands  do  not  pafs  by  the  will, 
but  by  the  furrender;  the  will  bting  only  declaratory  of 
the  uies  of  the  furrender.  1  ftuijl.  too. 

In  cafe  of  a  will,  the  Chancery  wit!  fupply  the  defeft 
of  a  furrender,  in  the  behalf  of  children,  if  not  to  difin- 
herlt  the  eideft  fon  ;  and  for  the  benefit  of  creditor  where 
a  copyhold  ell  ate  is  charged  by  will  with  the  payment  of 
debts,  though  there  it  no  furrender  to  rhofeufes,  it  will, 
be  good  in  equity.  4/^.25:  t  Salt.  187:  3  $fi#,  84, 
Yet  it  is  held,  that  equity  fhaU  not  fupply  the  wane 
of  fuch  furrender  in  favour  Of  a  grandchild  j  01  h  :fLrJ, 
v,  ho  is  not  confidercd  as  a  child ;  or  a  \\  ife  againil  the  heir ; 
nor  in  behalf  of  legatees:  but  where  the  furrender  is  re- 
fuled,  a  will  of  COpyhold  maybe  fuftic  tent  without  it. 
Abr.  Ctff.  Ea  \  22,  1 14. 

!  her*  t>  «o  doubt  but  that  the  Courts  of  Equity  will 
fupply  the  furrender  of  a  copyhold.  It  is  fnid  how- 
ever to  be  now  fettied  that,  uniefs  there  be  a  valuable? 
consideration,  they  will  not  interpofe  for  fuch  purpose, 
but  in  favour  of.  three  defcxiptions  of  perfons  only  j. 
Creditor*)  tffife  and  Ciiifdt'tn;  and  even  in  fuch  cafes  they 
proceed  fubjedt  to  ftveral  reftriftions.  For  though  they 
will  fupply  the  furrender  of  copyholds  in  favour  of 
creditors,  if  the  other  eftatcs,  liable  to  the  payment  of 
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(fitient  ;  {Drr.h:  V.  Ralnnforiy  t  PT  If'nt?. 
y,  ifirt.C.R.  325:)  Yet  if  there  be 
copyhold  eflates  devtfed  for  the  pay- 


dirbii,  and  the  freehold  be  funic  lent  for  fuch 
they  will  not  fupply  the  furrender  of  the  copy- 
r*r  v*  5f«rjf ,  t  Et}.  Ah.  123,4:  Hiliitr  v\  Farratttj 
d  fee  3  P.  Wmit  9S.  is  tft 


In  fupp lying  a  furrender  in  favour  of  a  wife,  or  younger 
children,  courts  of  Equity,  as  lias  been  already  obferved, 
retpecl  the  claims  of  the  heir  at  law  j  and  therefore  will 
not  interpofe,  if  the  heir  would  thereby  be  left  unpro- 
vided for*  Katie  v*  TovMjbauti  1  Sal&.  187:  Httwkittt 
v.  Leigtr,  1  Aik,  387.— ^Cut  the  heir  whofe  claim  is  to  be 
thus  refpecled,  mult  be  one  for  whom  the  tcftator  was 
under  as  strong  a  moral  obligation  to  provide,  as  for  the 
devifee.  Chctmmn  v.  Gi6fiwy  3  St  v.  C.  R<  2  29.  And  if  the 
fupplying  of  the  furrender  would  nnt  difinhertt  fuc?i 
htir,  courts  of  Equity  will  fupply  it  in  favour  of  the 
wife,  though  fhe  be  other  wile  provided  for.  $mtf/j  v. 
Bahrf  1  Atk.  386. — But  it  was  held  in  Rtft  y.  Rafs,  1  Ep 
A/j,  1  24,  that  they  ought  not  to  fupply  a  furrender  for 
younger  children  againil  an  elder,  to  make  them  in  a 
better  foliation  than  the  elder. — Yet  fee  c.W  v.  Anihr.m-> 
3  P.  Mas.  283  1  F&rrjitr  3S- 

In  thofe  cafes  in  which  the  Court  will  fuppfy  3  fur- 
render, it  is  to  be  undfirliood  that  the  eifecl  of  the  fur- 
render is  bounded  by  the  motive  which  induces  the  court 

lo 


to  fupply  it  \  therefore  where  the  tetator  devifed  a  copy- 
hold lo  truliees,  in  truft,  to  fell  ana  to  pay  the  interest 
of  the  produce  to  the  wife  during  her  life,  and  after  h«r 
death  to  a  flrangrrj  the  Court,  though  it  fupplied  the 
furrender  in  favour  of  the  wife*  decreed  that  the  cuf- 
tomary  heir  ihould  be  at  Hber?y  to  apply  afur  her  death. 
Marfan  v,  Onvttt)  5  Bf*  L\  R,  170. — Courts  of"  Equity 
wi  I  m  fupplying  the  furrender  of  a  copyhold  ru\ue  in 
favour  of  a  purthafor  fur  a  valuable  confederation,  go  flill 
further  j  for  they  will  not  only  (apply  it  agiinlr  the  party 
himfelf  and  his  heir;  {Barker  v.  Hu!t  2  Oj.  %tij;| 
but  will  alfo  fupply  it  againU  his  attignecs  and  creditors, 
if  he  become  a  bankrupt-  Tayltr  v.  li  kahy.  2  Vnn.  565. 

In  the  cafe  of  copyholds  de\  ifed  to  charitable  ufes,  the 
want  of  furrrender  in  fuch  cafes  is  made  good*  not  by 
thedifcreiion  of  the  court,  but  by  the  llrong  and  general 
words  of  Stat.  43  EM.  r.  4,  Aitwtttj  Gtturrttl  v.  Sirrdett, 
2  Fern,  755  :  DASs  Char.  Ufa  84  :  Jlttwi;cj  General  v. 
Andrew^  I  fVz,  225. 

A  ctfiui  qist:  trujl  may  devife  an  inters  ft  io  land,  GSw. 
without  furrendcr  ;  and  if  copyhold  lands  arc  in  mort- 
gage, the  mortgagor  can  difpole  of  the  equity  of  redemp- 
tion by  will,  without  any  furrender  made  \  becaufe  he 
ii  ri  at  that  time  no  eftate  in  the  land,  whereof  to  make 
a  furrendcr.  Precfd.Cmc.  320,  322*  One  jointcuant 
may  fiirrender  his  pan  in  the  hnd*  to  the  ufc  of  his  w  ill, 
&e,  And  where  there  are  two  join  tenants  of  a  copy - 
hnid  in  fee,  if  one  of  them  make  a  furrender  to  the 
ufc  of  his  will*  and  die,  and  the  devifee  is  admitted, 
the  furrender  and  admittance  wall  bind  the  JWvivor* 
2  Go.  too. 

A  furrender  may  not  be  to  commence  in  future;  as  after 
the  death  of  the  Surrenderor,  Ssfc.  though  copyholds  may 
be  furrendered  to  the  ufe  of  a  man*s  will.  March  ijj. 
A  copyholder  cannot  furrender  an  elbte  abfolutcly  to  an- 
other, and  leave  a  particular  cftaie  in  himfelf:  though 
he  may  furrender  to  ufes,  ttf^  A  copyholder  furrendered 
to  the  ufc  of  his  wife  and  younger  fon,  without  mention- 
ing what  ellate:  and  adjudged,  lha;  they  haJran  eftate 
fcr  life.  4  He/.  29.  If  a  man  having  bought  a  copy- 
hold to  himiclf,  his  wife  and  daughter,  and  their  heirs, 
afterwarcs  futrenderj  it  to  another  ,Mid  im  heir--,  tor 
curing  a  fum  of  money  ;  after  his  death,  the  furrenderee 
mall  not  be  entitled  to  the  land,  it  being  an  advance- 
ment for  the  wife  and  daughter.  2  Pint*  120. 

A  feme  covert  may  receive  a  copyhold  ellate,  by  fur- 
render from  her  hujband,  becaufe  ihe  comes  not  in  im- 
mediately by  him,  but  by  the  admittance  of  the  lord, 
according  to  the  furrender*  4  Rep*  29  B.  A  feme  covert 
is  to  be  lecretly  examined  by  the  ileward,  on  her  furren- 
dering  her  ellate.  Co.  lit.  59.  An  Infant  furrendered 
his  copyhold,  and  afterwards  entered  at  full  age,  and 
it  was  held  lawful,  though  the  furvenderee  was  admitted. 
Moor  597. 

By  the  general  cuftom  of  copyhold  crtates,  copyholders 
may  furrender  in  court,  and  need  not  alledge  any  par- 
ticular cudom  to  warrant  it:  but  where  they  furrender 
Out  of  court,  into  the  hands  of  the  lord  by  cuilomiry  te- 
nants, &c.  cuftom  mult  be  pleaded.  9^.75  :  i  fid* 
Jfift  .  500.  Surrenders  out  of  court  are  to  be  prtfexftet  at 
the  next  court  i  for  it  is  nut  an  c&c'tusJ  furrender  till 
prefen  ted  in  court.  Where  a  copyholder  in  fee  fur  renders 
out  of  court,  and  dies  before  k  is  prefer  ted,  yet  the  fur- 


r?i>Jer,  being  prefen  ted  at  the  next  court,  will  flan 4. 
!  good,  and  ajhii      ufe  (hall  be  admitted  :  fo  if  tefiH  que 

mj  diej  before  it  is  prefentrd,  his  heir  Ihall  be  ndmttti  J. 

pat  if  the  furrender  be  not  prcfeoud  at  the  next  court* 

it  is  void.  C*.  Lit.  61:  2  Danv.  If  the  tenant! 

)  by  whofe  hands  the  furrender  was  made  Ihall  die,  and 

thi*  upon  proof  is  prefented  in  court,  it  is  well  enough. 
I  4  Rep.  29. 

Tenants  refuftngtomake  preferment,  arc  compellable 
in  the  lord's  court*    And  by  furrendcr  of  copyhold  lands 
to  the  ufe  of  a  mortgagee,  the  lands  are  bound  in  equity, 
though  the  furrender  be  nor  prefented  at  the  next  court. 
I  1  5*7/^.449.  When  a  copyholder  furrenders  upon  con ~ 
I  (Keipa,  and  th|3  ij  pre&nted  absolutely,  the  preferment 
is  void  ;  but  where  a  conditional  furrender  is  prefenicd, 
and  the  ileward  omits  emering  the  condition,  on  proof 
I  thereof  the  conJition  ihall  not  be  avoided  ;  but  the  ro-s 
I  mall  be 'amended.  4  Rep.  t$,    A  copyholder  may  fur- 
r.  a  cr  to  the  ufe  of  another,  referving  rent  with  a  condi- 
tion of  re-entry  for  non-payment,  and  in  default  of  pay- 
ment may  re-enter.  Ibid.  21. 

If  a  copyholder  of  inheritance  takes  a  Jeafe  for  year*  of 
his  copyhold  ellate,  it  is  a  furrendcr  in  law  ot  his  copy- 
hold. Where  there  is  a  tenant  for  life,  and  remainder 
in  fee,  he  in  remainder  may  furrendcr  his  cftate,  if  there 
be  no  cuftom  to  the  contrary,  3  Le™.  329.  f f  a  fur- 
rendcr is  made  with  remainders  over,  cafe  lies,  for  him 
in  remainder  again  ft  a  copyholder  for  life,  who  commit* 
watte*  6%  3  lev.  128.  A  furrenderec  of  a  reverlicn  of 
a  copyhold  is  an  alfignee  within  the  equity  of  the  SW, 
32  //.  8.  e.  34,  to  bring  action  of  debtor  covenant  againft 
leflee,  &c.  1  Sulk.  1  Sc.  A  copyholder  in  fee  furrenders 
to  the  ufe  of  one  for  life,  with  remainder  to  another  for 
life,  remainder  to  another  in  fee  ;  as  the  particular  ellates 
1  and  remainders  make  but  one  cftate,  there  is  but  one  fine 
due  to  the  lord.  2  D/mv.  191. 

The  fruit t  and  ap/tndagei  of  a  copyhold  tenure,  that 
it  hath  in  common  with  free  tenures  are  Feahyt  Strvicet+ 
(as  well  in  rent*  as  otherwife,)  Reliefs  and  EfcW&ijm  The 
two  latter  belong  only  to  copyhold*  of  inheritance:  the 
former  to  thofe  lor  life  alfo,  But  beftdes  there,  Copyholds 
have  alfo  Berhti,  Wm  Jpip  and  Finer.  Heriots  are  in- 
cident to  both  fpecies  of  copyhold;  but  wardlhip  and 
lines  to  thofe  of  inheritance  only. — VVardihip  in  copy- 
hold eltates  partakes  both  of  that  in  chivalry,  and  that  in 
fecage.  Like  that  in  chivalry  the  lord  is  the  legal  guar- 
dian, who  ufnally  afiigns  fume  relation  of  the  infant 
tenant  to  afi  in  his  lie  ad  :  and  he,  like  guardian  in  fo- 
tagc,  is  accountable  to  hi$  ward  for  [he  profits.  Of  iincs, 
fome  are  in  the  nature  pf  primer frifnt  due  on  the  death 
of  each  tenant;  others  are  mere  fines  for  the  alienation 
of  the  lands:  In  fome  manors  only  one  of  thefe  forts  can 
be  demanded  ;  in  fome  bath,  and  in  others  neither. 
They  arc  fome  limes  arbitrary  and  at  the  will  of  the  lord, 
fometimcs  fixed  by  cuftom;  but  even  when  arbitrary,  the 
courts  of  law,  in  favour  of  the  liberty  of  copy  holder  j 
have  tied  them  down  to  be  reaf watte  in  their  extent: 
otherwife  they  might  amount  to  a  diiTierifon  of  the  eftatc. 
No  fine  therefore  is  allowed  to  be  taken  upon  defceius  or 
alienations  (unlefj  in  particular  cireumftames)  of  more 
than  two  years' improved  value  of  ihcellaic.  2  CO.  Rrp* 
134.  See  1  Covin*  971 

Pint : 


COPY  LORD. 


Pines  arc  pid  toihe  lord  on  admittances ;  2nd  maybe 
due  cn  c\eiy  change  of  the  eltate  by  lord  or  tenant: 
'!  he  lord  may  \\z\  e  an  action  of  debt  for  his  fine  ;  or  may 
dil'.rain  by  tuiloni.  4  Rc/>.  27  :  13  Re*,  z. 

An  httic:  m  a  duty  to  the  lord,  rendered  at  the  death 
cf  rhe  tenant,  oron  a  furrender  and  alienation  of  an  cnVe: 
ar.d  is  the  b*  ft  bcafl  or  goods,  found  in  the  poriHiiu.i  pi  the 
tenant  drceafrd,  or  othtrwife,  according  to  cullom.  And 
far  bcriotft,  reliefs,  the  lord  mav  dillrain,  or  bring 
action  of  debt.  Phwd,  96.  See  title  I  In  lot. 

Rtt'U/ii  a  Ann  of  money  which  every  copyhold-T  in  fee, 
or  freenolcrr  of  a  manor  pays  to  the  lord,  on  i!ic  death 
vt  his  ancehor  ;  and  is  generally  a  year's  profits  ot  his 
Jand.  Sec  titles  Ttauir  ;  Relief. 

StrvicrJ  fignify  any  duty  w hr.t foe ver  accruing  unto  the 
lord  from  tenants  ;  and  arc  not  only  annual,  ami  acciden- 
tal ;  but  corporal,  as  homage,  fealty,  i*5c  Cwp.  Ciutt 
Kcff.  7,  8,  9,  &c. 

Cofybehls  tj\bcat%  and  are  forfeited  in  many  cafes  ; 
efcbttt  of  a  coy lsol.(  eltate,  is  either  where  the  lands  fall 
into  the  hands  of  the  lord  for  want  of  an  heir  to  inherit 
them  ;  or  where  the  copyholder  commits  felony,  £yV.  But 
before  the  lord  can  enter  on  an  eltate  efcheatcd,  the  bo- 
ma^f  jury  ot^bt  to  prcfcnl  it.  F(-\/~e:tuKs  proceeding  from 
treafuns,  ft  Ionics,  alienation  by  deed,  Is'e.  a  (rejintwr.t  of 
them  muft  be  alio  made  in  court,  that  the  lord  may  have 
notice  of  them.  A  copyholder  refufing  to  do  fuit  cf  court, 
being  fuffkirntiv  warned,  is  a  forfeiture  of  his  ell  ate  ;  unUfs 
he  be  prevented  by  ficknefs,  inundations  cf  water,  eJr. 
If  the  lo:d  demandeth  his  lent,  and  the  copyholder  being 
prefent,  denies  to  pay  it  at  the  time  required,  this  is  a 
forfeiture  ;  but  if  the  tenant  be  not  upon  the  ground 
when  demanded,  the  lord  mull  continue  his  demand  upon 
the  land,  fo  that  by  continual  denial  in  law,  it  may 
amount  to  a  denial  in  fact :  though  it  is  fa  id  there  mult 
be  a  demand  from  the  per  fun  of  the  copyholder,  and  a 
wilful  denial,  to  make  a  forfeiture. 

If  a  Copyholder  do  not  perform  the  ferviccs  due  to  his 
lord  ;  or  it  he  fuc  a  replevin  againfl  the  lord,  upon  the 
lord's  lawful  dillrcfs  for  his  rent  or  ferviccs,  thefe  are  for- 
feitures If  the  lord  upon  admittance  of  a  copyholder, 
the  fine  by  the  cullom  of  the  manor  being  certain,  dc- 
man Jeth  his  fine,  and  the  copyholder  denieih  to  pay  it 
upon  demand,  this  is  a  forfeiture. 

Upon  the  defcent  of  any  copyhold  of  inheritance,  the 
heir  by  the  general  cu.lcm %h  tied,  upon  three  folcmn 
proclamations,  made  at  three  fever*]  courts,  to  come  in 
and  be  admitted  to  his  copyhold;  or  if  he  faileth  therein, 
this  failure  worketh  a  forfeiture  ;  but  if  an  inlant  o  me 
not  in  to  be  admitted  at  three  proclamation*,  it  is  no 
forfeiture  :  fo  of  one  beyond  Icj.  &c. 

An  ideot,  lunatick,  &ie.  though  able  to  take  copy- 
holds, they  yet  arc  unable  to  forfeit  them :  and  in  relpcdl 
toothers,  forfeitures  may  be  mitigated  by  cult. >m,  and 
the  copy  holder  only  amerced.  By  Stat.  9  Geo.  1.  c.  z.j, 
On  delauk  of* infants  and  feme  coverts  appearing  to  be 
admitted  tenant*  to  copyhold  lands,  the  lord  or  his 
fteward  may  name  a  period  to  be  guardian  or  attorney  for 
them,  and  by  fuch  guardian,  &fc  aamit  them  ;  and  if  the 
ufual  fine  thereon  be  not  paid  in  three  months,  besng  de- 
manded in  writing,  the  lord  may  enter  on  the  copyhold, 
receive  the  rents,  ts'c.  till  ti  c  fine  is  paid  with  all  charges. 
And  by  this  ilatute  no  infant  or  feme  covert  Hull  forfeit 


any  copyhold  lands  for  their  ncg\*cl  to  come  to  court  to 
be  admitted,  or  rcfufal  to  pay  any  So.?. 

The  gcnerr.l  cullon  of  copyholds  allows  a  copyholder 
to  make  a  lease  for  one  ye^r  cf  his  copyhold  cflate,  and 
no  more,  wimout  incurring  a.  forfeiture:  but  a  copy- 
holder may  make  a  leafe  fcr  otic  year,  and  covenant  with 
tin:  leilre,  thai,  a«:cr  the  end  of  th;;t  year,  he  (hall  have 
the  fame  for  another  year,  and  fu  from  year  to  year  du- 
ring the  fpace  of  fe\cn  years,  Lfc.  and  be  no  forfeiture. 
C'/j.  /.sc.  300.  For  this  does  not  amount  to  a  leafe,  but 
is  only  a  covenant,  fubjeitmg  the  covenantor  to  an  action 
for  damages.  J  hc»ugh  a  copyholder  may  not  make  a  leafe 
U»  hold  tor  one  yr-ar,  and  Jo  from  year  to  year  during 
his  lite,  excepting  one  day  yearly,  £sY.  which  will  be  a 
forfeiture,  being  a  mere  cvaiion.  But  a  licence  to  leafe 
may  be  had.  A  wcimn  who  was  a  copyholder  in  Ice 
married,  her  hulb  .nd  made  a  leafe  for  years,  not  war- 
ranted by  the  cuitorn,  which  was  a  forfeiture;  the  huf- 
band  died  ;  and  adjudged  that  the  lord  thai!  not  take 
advantage  of  this  forfeiture  after  his  death,  but  the 
wife  fhall  enjoy  the  eltate.  do.  Car.  7.  And  fee  4  R,p. 
2t  to  25,  fifc 

Livery  upon  any  convepnee  of  a  copyhold  cflate 
amounts  to  a  forf-iiurc.  And  yet  if  a  copyholder  for 
life  furrender  to  another  in  fee,  this  is  no  forfeiture ; 
for  it  pafleih  by  the  furrender  to  the  lord,  and  not  by 
livery. 

if  copyholder  for  life  cut  down  timber-trees,  it  is  a  for- 
feiture of  his  copyhold  ;  though  fuch  copyholder  may  take 
houfe  bote,  hedgc-bote,  and  plough-botc,  upon  his  copy- 
hold, of  common  right,  as  a  thing  incident  to  the  grart; 
if  he  be  not  rcltrained  by  cullom,  to  take  them  by  the 
affignment  of  the  lord  or  his  bailiff.  Where  a  copy- 
holder for  life  fells  timber-trees,  the  lord  may  fake  them, 
and  the  eltate  is  forfeited  :  but  if  under-leffee  for  years  of 
a  copyholder  cut  down  timber,  this  fhall  not  be  a  for- 
feiture of  the  copyhold  eltate,  but  the  lord  is  put  to  his 
action  on  the  cafe  againfl  the  leflce.  1  Bu!jl.  150:  Style 
233.  A  copyhold  granted  to  two  for  their  lives  fuc- 
ceflively,  where  the  cullom  of  the  manor  \;,  that  they 
(hall  not  fell  trees;  if  the  full  copy  holder  for  life  cut 
down  trees,  &c.  it  is  not  only  a  forfeiture  of  his  own 
etlate  for  life,  but  of  him  in  remainder.  Moot  49. 

In  other  cafes,  a  copyholder  for  life,  committing  wafle, 
fhall  not  forfeit  the  eltate  of  him  in  remainder.  Civ.  Eliz. 
.SSo.  If  copyholder  for  life,  where  the  remainder  is  over 
for  life,  commits  a  forfeiture  by  wafle,  fife;  he  in  re- 
mainder (hajl  not  enter,  but  the  lord.  2  Danv.  I98. 
A  copyholder  committing  wallc  voluntary,  or  permilftve, 
this  is  a  forfeiture:  voluntary,  as  if  he  puil  down  any 
houfe,  though  built  by  himfelf ;  lop  trees,  and  fell  them, 
plough  up  meadow,  whereby  the  ground  is  made  worfe, 
tifr.  Permiflive,  if  he  fufler  the  roof  of  the  houfe  to  let 
in  rain,  or  the  houfe  to  fall ;  or  if  he  permit  his  meadow 
ground  to  be  furrounded  with  water,  fo  that  it  becomes 
marfhy,  or  his  arable  land  to  be  thus  furrounded  and 
become  unprofitable,  &c.  thefe  am.  the  like  .:rc  forfei- 
tures. See  2  Dzn^.Abr.  192,  193,  1^6,  isc :  1  Self.  Air. 
509.  510,  &e. 

if  a  feme  copyholder  for  life  takci  hufb.md,  who  com- 
mits wafle  and  dies,  the  eflate  of  the  icmc  is  forff  itcd  : 
Though  not  if  a  llranger  commit  tnc  w.ute,  without  the 
ailcnt  of  the  hulband.  4  Rtf.  37.  Sed.  qu.  the  difference 
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between  copyholder  for  life,  and  copyholder  in  fee,  in 
this  refpeel  ;  unlcfs  wafte  is  dillinguiihed  from  other  for- 
feiture: ? 

Molt  forfcirures  arc  caufed  by  a£ks  contrary  to  the  te- 
nure: But  a  fuccceding  lord  of  a  manor,  fliall  not  have 
any  advantage  of  a  forfeiture,  by  walte  done  by  a  copy- 
holder in  the  time  of  his  predrceffor.  z  Sid.  8.  And  if 
a  prefent  lord  doth  any  thing  whereby  he  acknowldges 
the  perfon  to  be  his  tenant  after  forfeiture,  this  acknow- 
ledgment is  a  confirmation  of  his  eltate,  (7  .  \  61. 

The  court  of  Chancery  will  fometimes  relieve  againft 
a  forfeiture  for  walte,  and  compel  the  lord  to  re-admit,  on 
receiving  fatisfacYion  for  the  injury  he  has  fullained.  Such 
relief  is  particularly  given  where  the  walle  is  committed, 
through  ignorance  ;  or  where  the  walte  is  merely  per- 
miCive,  ar.d  there  has  nc>t  been  an  obltinate  perftrverance, 
in  neglecting  to  repair  alter  notice.  1  C.  C.95  :  Pre.  Cb. 
568.  Another  inltance  in  which  relief  again!!  forfei- 
ture for*  waflc  is  faid  to  be  proper,  is  where  the  leflcc 
of  a  copyholder  commit*  walte  without  his  direction  or 
privity.  'Ht:>.  237.  But  in  this  latter  cafe  it  maybe 
doubted  uh  -ther  the  walte  is  a  forfeiture.  See  Ah.  49. 

Alfo,  When  the  citair  is  forfeited  far  non-payment  of 
rent,  a  rlne,  or  fuch  things,  wheie  a  value  may  be  fee 
on  them,  and  compensation  made  the  lord  on  any  laches 
of  time,  the  tenant  may  be  relieved  ;  for  there  the  land 
is  but  in  nature  of  a  fecurity  for  thofe  fums.  Prcud.  Chan. 
c69,  572. 

In  cafe  of  making  a  leafc  frr  years,  without  licence, 
and  not  warranted  hv  cullom,  found  to  be  a  forfeiture  at 
law,  equity  has  nothing  do  with  ir,  to  give  any  re- 
medy ;  it  is  like  to  a  feoffment  made,  or  tine  levied  by 
particular  tenants,  againtl  which  there  can  be  no  relief. 
IbiJ.  574.  Where  copyhold  lands  are  purchafed  in  fee, 
in  trull  for  an  alien,  the  hnds  are  not  leizable  by  the 
King  ;  nor  is  the  trull  forfeited  to  him  ;  fur  if  the  lands 
were  fori  cited  as  purrhafed  for  fuch  alien,  then  the 
lord  ol  ihe  manrr  would  lote  his  fines  and  fcrviccs,  fcjrY. 
Hard.  436. 

By  Stat,  to  Geo  z.c.  26,  Copyhold  eftates  cf  poor 
prifoners,  may  be  atfigned  to  creditors,  and  the  alTignees 
aJmif  -u  by  the  lord,  on  paying  the  ufunl  line  due  on  a 
furrendcr,  (Sc.  ana  ice  Stat.  1  Geo.  3.  c.  17.  §  14,  as  to 
In/oivrrts. 

By  Stat.  31  Geo  2.  ,-.  14.  t,  already  mentioned,  copy- 
holders are  not  to  vote  for  Knights  of  the  Shirr. — The 
admifiion  of  infants  and  feme  coverts  entitled  by  dcltcnt, 
or  furrender  to  the  uie  of  a  will  is  rcgulatcci  oy  Set  at.  9 
G(0.  1.  c.  29  — And  the  Stat.  $  G<9  3.  c.  46,  (explained 
by  6  Get  3.  c.  4  ,,,)  corrpcls  the  llcw.ud  to  receive  the 
ttarnp  du  y  on  atiir.illion,  tstc.  at  the  fame  time  he  receives 
the  fees  ol  tour'. 

See  further  »i  to  Copyholds  in  general  Cent .  Dir.  title 
Cvpyf^d.  Sec  Ccmp.  Cunt  Kee-<r,  throughout.  NeI/oti*s 
Le-\  MjUterkr*,  2^  edit.  Cake's  Cw.pleat  Ofjbilder.  And 
4  Rrf.  21  ™  2  5 ,  &c. 

COPY-RIGHT.  The  cxclufivc  right  of  printing  rid 
pubiilhtng  (Opus  of  any  literary  performance;  extended 
alfo  to  niuftc,  engravings,  CSV.  See  lit.  Literaiy  Property. 

COR.iiiGK,  Lti«e>*iim.]  A  kind  cf  extraordinary  im- 
pnfition.  growing  upon  feme  unufu-J  occafion,  and  fecms 
to  be  of  certain  mcafurcs  of  tern:  for  to*itt  nitUi il  a 
nv  .  fore  or  wheat.  See  Brad.  lib.  2.  c.  1 1.6.4  Mrwri,  6 
N*m$.  8.  Blount. 


CORACLE,  A  fmall  boat  ufed  by  fifhermen  on  fome 
parts  of  the  river  Seven,  made  of  an  oval  form,  of  fplit 
fallow  twigs  interwoven,  and  on  that  part  next  the  water 
covered  with  leather,  in  which  one  man,  being  foated  in 
the  middle,  will  row  himfeJf  fwiftly  wi;h  one  hand,  while 
with  the  other  he  manages  his  net  or  fifh-tackle :  and 
coming  off  the  water,  he  will  take  the  light  reffel  on  his 
back,  and  carry  it  home.  This  boat  is  of  the  fame  nature 
as  the  Indian  temoesx  though  not  of  the  fame  form,  or  em- 
ployed to  the  like  aft.  Hut  otter*  if  not  long  out  of  ufe  ? 

CORAM  NON  JUJMCK,  Is  when  acaufcis  brought 
and  determined  in  a  court  whereof  the  judges  have  not 
any  jurifdiction  j  then  it  is  faid  to  be  coram  am  judicc, 
and  v#»lv» .  2  C10.  }s  1  • 

t_ORREL  STONE*?,  Are  Hones  wherein  images  Hand : 
the  old  Engltjb  tor&tf,  was  properly  a  nich  in  the  wali  of  a 
church,  or  other  llruciure  in  which  an  image  was  placed 
for  ornament  or  fupcrltition  ;  and  the  corbel  Hone*  were 
the  fmooth  polifhcd  Hones  laid  lor  the  front  and  outfide 
of  the  ccbels  or  niches.  The  niches  remain  on  the  out* 
li.te  ol  very  many  churches  and  fteeples  in  £^.W/,  though 
the  litiie  flatutcs  and  reliques  arc  moll  of  "them  broken 
down.  Paro.b.  Antra  575. 

CORD  op  WOOD,  Is  a  quantity  of  wood  eight  feet 
long,  four  feet  broad,  and  four  feet  h'gh,  ordained  by 
the  llature. 

CORDAGE,  PrA  Is  a  general  appellation  for  all  fluff" 
to  make  ropes,  and  for  all  kind  of  ropes  belonging  to 
the  rigging  of  a  Ihip :  it  is  mentioned  in  i  5  Car,  2.  c.  r  *,. 
and  fee  Stat.  2;  Geo.  3.  c.  56.  againll  frauds  in  the  manu- 
facture of  cordage  for  Ihipping. 

CORDINER.Sec  CoiJ:vainer. 

COR  DUB  A  N  A  RIUS,  A  Cordiuniner  ;  A  IhoemaJicr. 
(7©t*„y/.  from  the  Fr.  Cerdouannier,  a  Ihoernik^r ;  we  ol! 
him  vulgarly  a  Cordtva'wer  \  au  j  fo  this  worJ  is  ufed 
in  divers  ftatutes ;  as  3  //.  8.  e,  10 .  t>  H.  $.  r.7:  27 
H.  8.  c.  14:  5  and  6  Ed.  6  <:.  j  3  :  1  Jr  :.  t.  c.  z'zy  &e. 
By  which  la  Ik  ltatutes  the  Mall-M  and  WarJc-.s  of  the 
Cord'.oahtrr? Company  in  Le>ids..;  tsV.  are  to  appoint  fearch- 
crs  and  triers  of  leather ;  and  leather  M  not  to  be  fold 
belore  fe.-.rched  and  fealcd,  '■sfc. 

CORLTfcS,  i  rom  the  Brit.  Cvred,  pools,  p->nds,  t?e. 
—  Et  cum  fuis  pifctbus  et  coretibus  anguittarum  et  cum  uto 
territerio  fuo.    iJn  Frcfne. 

CORIL'M  BORIS  FACERS,  Was  where  a  perfon  xvas 
condemned  to  be  whipped  ;  which  was  anciently  the  pu- 
nilhment  of  a  fcrvant.  Cmium  pvdt.it %  the  lame:  *nd 
cerium  redimtre  is  to  compound  for  a  wliipping. 

CORN.  As  to  the  g' neral  pro^  :.:ons  rei.itire  to  the" 
importation  and  exportation  of  C©/*,  Sc<*ttilc  ?.a:  i/ati**- 
4Hu — And  as  to  tne  exportation  ol  Lorn  to  enem.es  in 
lime  of  war.  See  Stat.  5,3  do.  3.  c.  27  ;  and  tit.  Trctjon. 

No  c<tm  was  fctmeriy  to  be  c^j.orrcv',  wirfiout 
the  K'ng'*  licence:  except  for  the  victualling  ol  fhips, 
and  in  Ionic  fpecial  ca/ts,  from  lome  p^rts  only:  and 
none  intget  ly  SttU  5  Eliz.  c  12.  buy  ant  to  fed  again, 
wimouc  licence  Irom  jutkices.  But  now  corr,  a>  whe.i:, 
barley,  oats,  Etfr.  tu»y  be  export  d  to  States  in  ktntcv 
when  they  exec vd  not  erta^n  jnces,  regulated  by  many 
liatutes ;  ;im!  the  exporters  blf'rt  lhal  paj  no  duty  or  cuf- 
fom,  but  b;  iniit.'ed  to  bounty- m^tiey  or  a  ccuu.u  al- 
low .in:e  far  exportation 

By  S:at.  1 1  Geo.  t.  e.  at,  If  any  ;  c*fnn  ufe  violence  on 
I  ano:hcr  perfon  10  hinder  him  from  buying  cr  carrying  etrn 
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K>  any  Tea  port  town  tr>  be  tr.mfported,  W.  he  Hull  be 
iaiprifoned  by  two  juilicc?,  for  not  more  than  exceeding 
three  month*,  and  be  publicity  whipped,  fcfe.  and  commit- 
ting ?  fecond  ofloncc,  or  defiroying  granaries,  or  c:rn  in 
any  boat  or  vcfTd,  to  be  adjudged  a  fdon,  and  tranfporrcd 
for  feven  year*  :  and  the  hundred  to  mcke  good  the 
damage,  if  not  above  ioo  /.  as  in  cafes  of  robbery ;  where 
un  offender  is  not  apprehended  and  convic\ed  within 
twelve  months ;  bttt  notice  mufl  be  given  to  the  ct  nftable 
in  two  days. — St«t.  24  Gfo.  z.  c.  56,  oidaics  the  boun- 
ty, on  ground  corn  to  be  regubtcd  by  weight ;  and  Str.f. 
26  Geo.  2.  e.  ic,  appoints  interclt  to  be  paid  on  deben- 
tures for  the  bounty  of  corn  exported.  A  corn- market 
eltablifhed  3t  Uref.>nuifut  by  -S'.r .  3  I  C-v  2.  <\  25.  §  I. 
Forms  of  the  certificate*  of  prices  of  grain,  to  regulate 
the  price  of  bread  arc  fettled  by  Stat.  31  Geo.  2,  c.  29. 
See  title  Br  (ad. 

The  lalt  acls  now  in  force  to  regulate  the  returns  of 
the  piiccs  of  grain  arc  Stats,  ji  Geo.  3.  e.  jo:  33  Gee.  3. 
c.  65.  by  the  former  cf  which,  Stats.  1  Jae.  2.  c.  19 :  t  Ur. 
&  M.  e.iz:  5  Gtc.  2.  e.  t  2  :  jo  Geo.  3 .  c.  39  :  13  Geo.  3. 
c.  43  :  2t  Geo.  3.  e.  50.  i£  29  Geo.  3.  e.  58.  arc  all  repeal, 
ed ;  as  alfo  every  provifion  in  any  other  a£l  for  regulating 
the  importation  of  wheat,  &>V.  excep:  fucli  as  relate  to 
the  making  of  malt  for  exportation  and  the  exportation 
thereof. — So  much  of  Stat.  13  Car.  2.  c.  7.  as  prohibits 
the  buying  of  corn  to  fell  again,  and  the  laying  it  up  in 
granaries  is  alfo  repealed. 

By  thefe  Statutes  31  Go.  3.  e.  30  :  33  Geo.  3.  e.  65. 
bounties  are  granted  on  exportation  at  certain  prices,  and 
the  exportation  prohibited  when  at  higher  prices, — the 
quantity  of  corn  to  be  exported  to  foreign  countries  is 
fettled. — The  maritime  counties  of  England  are  divided 
into  diltricls. — The  exportation  of  corn  to  be  regulated 
in  London,  Kent,  FJfex  and  Suffix  by  the  prices  at  the  Corn- 
exchange,  the  proprietors'ot  which  are  to  appoint  an  In- 
fpe&or  of  corn  returns,  to  whom  weekly  returns  are  to 
be  made  by  the  faftors  :  and  he  is  to  make  up  weekly 
accounts,  and  tranfmit  the  average  price  to  the  Recei- 
ver of  the  returns,  to  be  tranfmitted  to  the  officers  of  the 
cutloms,  and  inferted  in  the  London  gazette. — The  expor- 
tation in  other  dilliicls,  and  in  Scotland,  to  be  regulated  by 
the  prices  at  different  appointed  places,  for  which  mayors 
jullices,  t&t.  are  to  elect  lnfpeclors. — Declarations  are  to 
be  truly  made  by  factors  cf  the  corn  fold  by  them : — Orders 
of  council  may  be  made  to  regulate  importation  or  ex- 
portation, from  time  to  time.  Such  orders  to  be  bid 
before  parliament. —Sec  alfo  S;at.  32  Geo.  3.  e.  50,  ?.nd 
-33  Geo.  3.  r.  3,  as  t?  the  exportation  of  wheat,  and  as 
to  trans- (hipping  of  corn  brought  coallwifc. 

[The  above  is  a  fhort  abilratt  of  the  law  on  a  very 
fluctuating  fubjeft  ;  at  the  time  this  pare  of  the  work  was 
paiTing  through  the  prefs.    January  1794  ] 

CORNAGK,  CprnagSam,  from  the  Lat.  Cotwu  a  horn.] 
A  kind  of  tenure  in  grand  fcrjeanty  ;  the  fcrvicc  of 
which  was  to  blow  a  horn  when  any  invafion  of  the  Sects 
wxi)  perceived:  and  by  this  tenure  many  perfons  held 
their  lands  Northward,  about  the  wall  commonly  called 
the/V/j  Wall.  Cambd.  B*-it em.  609.  This  old  fcr vice  of 
h  Mewing  was  afterwards  paid  in  money,  and  the  fhe- 
rifi's  accounted  for  it  under  the  title  of  Comagium. — Sir 
Edward  dke  in  his  firfl  Inftitute,/^.  107.  fays  etrnage  is 
alfo  called  in  the  old  books  McrrgJd }  but  they  feem  to 
differ  much.    Sec  Htrtugi  . 


CORN  ARE,  To  blow  in  the  horn.— Mat.  Paris?.  1 8  t. 
CORN  RENTS.  By  Stat.  18  El.  e.  6,  on  college  lea- 
fej,  one  third  of  the  olJ  rent  to  be  referved  in  wheat  or 
nu!t,  iJc.  The  invention  of  Lord  Treafurcr  Burhigb,  and 
Sir  Tbo.  S.niib,  who  obferved  the  value  of  money  to  fink 
much,  and  the  price  of  provifions  to  rife  greatly,  on  our 
communication  with  the  Indies ;  and  therefore  devifed 
thi^  method  for  upholding  the  revenues  of  the  college s. 
2  Cerfim.  \zz. 

CORNWALL,  A  roya!  duchy  belonging  to  the  Prince 
of  Wain  abounding  with  mines,  and  having  Stannary 
courts,  C5>V.  Ir  yields  a  great  revenue  to  the  P/ince. 
How  lealcsare  to  be madeof  lands  in  the  dutchy  of  Com- 
vtaUg  for  three  lives,  or  thirty-one  years,  under  the  an- 
cient rents,  &e.  Use  Star.  1$  Car.  2.  c.  4  and  12  Ann. 
e.  22:  24  Geo.  2.  e.  50:  and  1  Geo.  3.  e.  ll.  Affixes  for 
Corn-wall  not  confined  to  Laute.Jlon.  t  Geo.  1.  r.45.  Lcafts 
by  Ptince  of  Walts  of  lands  in  Com-xall  where  good.  10 
Geo.  2.  e.  ig.fefl.  9,  10  tit  11.  What  leafes  and  grants 
by  the  king  lhail  be  good  33  Geo.  z.c.  10.  See  title 
Kin*. 

CORODY.  Gortdiam.]  Signifies  a  fum  of  money  or  al- 
lowance of  meat,  drink,  and  clothing  due  to  the  King 
from  an  abbey,  or  other  houfc  of  religion,  whereof  he 
was  founder  toward*  the  fulicntation  of  fuch  a  one  of  his 
fervants  as  he  thought  fit  to  beflow  it  upon.  The  dif- 
ference between  a  eorody  and  a  penjion  (terns  to  be,  that  a 
ioody  was  allowed  towards  the  maintenance  of  any  of  the 
King's  fervants  in  an  abbey  :  a  prr/toa  is  given  to  one  of 
the  King's  chaplains,  for  his  bettor  maintenance,  till  he 
may  be  provided  of  a  benefice  :  And  as  to  both  thefe. 
Sec  Fitz.  Sat.  Br.ftl.  250  ;  where  are  fet  down  all  the 
Corodits  and  penfions  that  our  abbies,  when  they  were 
Handing  were  obliged  to  pay  to  the  King. 

Corod,  is  ancient  in  our  laws  :  And  it  is  mentioned  in 
Staundf.  PttCiog.  44.  And  by  t'.ic  Stat,  of  Wejlm  2.  c.  25, 
it  is  ordained,  that  an  aflife  (hall  lie  for  a  eorody.  It  is 
alfo  apparent  by  Stat.  34  35  H.  8.  tap.  26,  that  eorodies 
belonged  fometimcs  to  bifhops  and  noblemen,  from 
monalleries  ;  And  in  the  New  Terms  tf  Lav,  it  is  faid 
that  a  cnody  may  be  due  to  a  common  perfon,  by  grant 
from  one  to  another  ;  or  of  common  right  to  him  that  is 
a  founder  of  a  religious  houfc,  not  holden  in  Frank- 
almoiouf  •  for  that  tenure  was  a  difchargc  of  all  eorodies 
in  itArlf :  By  this  book  it  likewise  appears,  that  a  eorody 
is  either  certain  cr  uncertain,  and  may  be  not  only  for 
life  or  years,  but  in  fee.  Terms  de  Ley:  2  Injl.  630.  See 
the  Mwafticon  Ais*licahur>;,  tor  the  form  cf  a  grant  of  a 
eorody. 

CoRonio  Habendo,  A  writ  to  exacl  a  corcdj  of  an 
abbey  or  religious  houfe.         Orig.  264. 

CORONA  MALA,  or  MALA  CORONA,  The 
clergy  who  abufed  their  character,  were  formerly  fo  called. 

Blouvt. 

CORONARE  FILIUM,  to  make  one's  fon  a  priell. 

Anciently  lordi  of  manors,  wfnfe  tenants  held  by  villi  •■- 
agti  did  prohibit  them  coronate fdios,  left  fuch  lords  fhould 
lofe  a  villein  by  their  entering  into  holy  orders:  l  or  or- 
ciination  changed  their  condition,  and  gave  them  liberty, 
to  the  prejudice  of  the  lord,  who  could  before  claim  them 
as  his  isatii  ti  or  l:m  ftr-vants. — Homo  Cot  hiatus  was  ouc 
who  had  received  the  firfl  tcn/ure,  as  preparatory  to  fupc- 
rior  orders;  and  the  tor/ure  waj  in  form  of  a  cunmffljj  or 
crown  of  thorns.  Ceivel. 
1  CORONER. 
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CORONER.  Corov atcr.  a  Owjjm.]  An  ancient  offi- 
cer at  the  Common  law.  Mention  is  mndc  of  him  in 
King  AthAfian'%  charter  to  Bstrth,  Aw>  92$. 

He  is  called  Coroner,  C<tronat<« — hecaufe  he  hath  prin- 
ci^».»  Jy  to  do  with  pleas  of  the  crown,  or  fitch  wherein  the 
fein  i>  more  im r.icdiately  concerned,  2/<  /.J.  31  \  4  / 
271.  And  in  this  light  the  Lord  Chief  Jullice  of  the 
King's  Bench  is  the  principal  Coroner  in  the  kingdom, 
and  nifty  (if  he  pleafea)  exercife  the  jurifdiction  of  a 
Cormer  in  any  part  of  the  realm.  4  Rep.  57.  Dut  there 
:.re  alfo  particular  coroners  for  every  county  of  E»»lvul ; 
ufually  four,  but  fometimes  fix,  and  fomctimrs  fewer. 
/'".  V.  !'.  163.  This  ofiicc  is  of  equal  antiquity  with  that 
of  Ihcriff,  and  wa  -  ordained  together  with  hinitokcep  the 
peace,  when  the  earls  gave  up  the  wardlhip  of  the  coun- 
ty. Jj&mrc.  i»  f  3. 

I.  His  FJeHion  ;  and  Rtmwctl. 
Hi.  Hii  P*toe*  vmd  Duij  ;  2.  H .  Fees  fir  the  Sxeem* 
thn  of  bis  Duty\  and  3.  His  Puuijbment  for  the 
Breath  y  it. 

I.  He  is  still  chosen  by  all  the  freeholders  in  the  coun- 
ty- court ;  as  by  the  policy  of  our  antient  laws,  the  fheriffand 
confervators  of  the  peace,  and  all  other  ofHccrs  were,  who 
were  concerned  in  matters  that  affected  the  liberty  of  the 
people,  zlr.fl.  558.  Andas  vcrderori  of  theforeft  fliilare, 
whole  bqitnefa  it  is  to  ftaod  between  the  Prerogative  and 
the  Subject  in  the  execution  of  the  forell  laws.  For  thi.s 
purpofc  there  is  a  writ  at  common  law  d*  ccroruacre  tli^ndt 
f.  iV.  /?.  1 63.  in  which  it  is  exprclsly  commanded  the  {heriff, 
**  quod  taltm  tttgi  faded,  qui  melius  et  feint ,  el  <vel:tt  et 
fojfit*  tffiej*  *lli  imcr.dere."  See  po/i.  And,  in  order  to  cfiect 
thi»  the  more  furrly,  it  was  enacted  by  $t*t,  li'tjlm.  1, 
3  Ed.  1.  e.  to,  that  none  but  lawful  and  difcrcct  knigbts 
lhould  be  chofen  ;  and  there  w.:s  an  inltancc  in  the 
5  Ed.  III.  of  a  man  being  removed  from  this  office  be- 
cause he  was  only  a  merchant.  2/^.52.  But  it  feems 
it  is  now  futneient  if  a  man  hath  lands  enough  to  be 
made  a  knight;  (which  by  the  Jhumt.m  d>.  mUitiimt) 
I  A  .'.  II  were  lands  to  the  amount  of  20/.  prr  amuau  ,) 
whether  he  be  really  knighted  or  not,  F.N.B  |6  j,  4 
For  the  Coroner  ought  to  have  an  eltatc  luflicieiu  to 
maintain  the  dignity  of  his  olrice,  and  anfwer  an)  lir.es 
that  may  be  fee  upon  him  for  his  mifbehaviour  /  ./ 
And  if  he  hath  nut  enough  to  anl.ver,  his  fine  Q  11 
be  levied  on  the  county,  as  the  punilhmcnt  for  electing 
*n  infuflnicnt  officer.  Minor,  c.  I.  53:  t /»/.  1 7  e;. 
Now  indeed,  through  the  culpable  neglect  of  gcntleir.  11 
of  property,  this  ofrice  has  been  fullered  to  fall  into 
difrcpute,  and  get  into  low  and  indigent  hands;  fo  thit, 
although  foimerly  no  coronets  would  condefcend  to  be 
paid  for  ferving  their  country,  and  they  wtrc  by  the 
aforefaid  Str.t.  Hrefim.  1,  exprefsly  forbidden  to  take  a 
reward,  under  pain  of  great  forfeiture  to  the  Icing! 
yet  for  many  years  part  they  have  only  defimt  to  be 
chofen  for  the  fake  of  thrir  pcrquintes:  being  allowed 
fees  for  their  attendance.  See  pjl.  11.  2. 

Uy  Stat,  28  Ed.  5.  e.  6.  ic  is  enacted,  "  That  all  co- 
roners of  the  counties  (hall  be  t'.iofcn  in  the  full  counties 
of  the  mod  mete  and  lawful  people  that  mail  be  found 
in  the  fame  counties,  to  execute  the  faid  ofhee ;  fared 
alw.-.is  to  the  King,  and  other  lords,  who  ought  to  make 
luch  coroner*,  their  feignorics  and  franchifes." 

Vol.  I. 


The  oaths  of  allegiance,  fupremncy,  end  abjuration, 
ar?  to  be  taken,  and  then  the  oaths  of  office ;  when  the 
coroner  is  elected,  and  fwo.-n  into  his  office,  ht  is  to 
1  remember  the  qualification-acts,  and  in  due  time,  to  take 
!  the  facramcnt,  and  oath*  of  abjuration.  TmA&h  Shet  if'. 
1      fn  :he  cafe  of  election  by  freeholder;,  where  the  ma- 
I  joriry  cannot  be  determined  by  the  vie  w,  upon  the  holding 
up  of  hand*,  the  Sheriff  upon  the  demand  of  a  poll  to  be 
(  t;.ken  of  the  numbers,  ought  not  to  deny  it  ;  nor  ougi  I  ho 
I  to  deny  a  fcru'.iny  into  the  pnlh.  when  properly  reciuire-il, 
upon  a  fuggeflion  that  n on  freeholders  have  polled  :  for 

•  h  jw  oiherwife  can  the  m-jority  of  freeholder  s  beafcertain- 
ed  ?  It  is  an  election  at  common  law,  end  this  fcrutiny  is 
as  incident  to  enquire  into  the  polls,  as  numbering  of  the 
polls  is  incident  to  the  holding  up  of  hands;  nor  can 
the  juft  majority  be  other*  ife  duly  difcovcr*d  or  declared. 
Frtem.  17:  2  I'Ynt.  25  :  !  t'ent.  206:  2  Lev.  50. 

The  Coroner  is  chofen  for  life :  but  may  be  removed, 
by  either  being  made  IhcrifF,  or  chofen  verderor,  which 
arc  offices  incompatible  with  the  other;  or  by  the 
King's  writ  He  corona  lore  exonerando,  for  a  caufe  to  be 
therein  aftigned ;  as  that  he  is  engaged  in  other  bui'meK 
is  incapacitated  by  years,  or  ficknefs,  hath  not  a  fuflici- 
1  i*nc  eflate  in  the  county,  or  lives  in  an  inconvenient  part 
!  of  it.  F.N.B.  163,  4:  Sec  p!ifl.  And  by  Stat.  2;  Geo.  II. 
e.  29,  extortion,  neglect,  or  milLehaviour,  are  alfo  made 

•  caules  of  removal.  Sec  /<?/?.  II.  3. 

There  are  Specie!  Coroners,  within  divers  liberties,  as 
well  as  the  ordinary  officers  in  every  county;  as  the 
Ceront}  of  tbt  VefAjtt  ^huh  L  a  certain  compafs  about 
the  King's  court  ;  who  is  likewife  called  Qaltmti  of  the 
King's  Itouftbtld.  Cronip.  Jurif.  102. 

'1  he  King's  coroner  fhall  execute  his  office  within  the 
verge.  St.st.  32  H.  8.  e.  za.fttt.  7.  Some  corporations 
and  colleges  arc  licenfed  by  charter  to  appoint  their 
coroners  within  their  own  precincts.  4/*/?.  271.  For 
what  arifes  on  the  high  fra,  we  read  of  coroners  appointed 
by  the  King  or  his  admiral.  2  Hale's  Hfl.  P.  C.  53. 
See  ptft.  Coroner  of  the  King's  Houfei  old. 

It  is  faid  Coroners  are  of  three  khds.  1,  By  virtue  of  an 
office.  2,  By  charter  or  eommifiion.  3,  By  election. 

I.  The  Chief  J  uflice  of  AT.  B. —  2.  The  L:rd  May*  vfLcn- 
d  n  \:  by  charter  18  £.  IV.  Ccroner  of  Low/oa,  Sec  pofi. — 
The  BiJ&jfl  of  Ely  alio  hath  power  to  make  coroners,  by  a 
charter  of  Hen.  V II :  and  there  are  coroners  of  particular 
lords  of  franchifes  and  liber  lies  who  by  charter  have 
power  to  create  the:r  own  coroners,  or  to  be  coroners 
themfclves,  efpecially  the  junfdidlion  of  the  Admiralty, 
as  well  as  that  of  the  verge  .\bove  referred  to.— 3.  The 
general  coronets  of  counties. — See  1  Hate  52  :  4  Rep.  57  : 
I  Comm.  384. 

T*.e  Coroner  of  Portfrr.otjh  has  jurifdictioo  on  beard 
a  man  of  war  lying  in  Portfmoutb  harbour:  for  though 
the  Aomiralty  have  a  coroner  of  their  own,  he  never 
takes  inrjuiiitions  of ftL  daft.  Sua.  1097  :  A\dr.  231. 

II.  Thi  OrFici>  of  Co* 0NFV.3  efpecially  concerns  the 
picas  oi  the  crown  ;  and  they  *re  confervators  of  the  peace 
in  the  county  where  generally  elected.  Their  authority  is 
judicial  and  mhufierial'.  Judicial,  w  here  one  comes  to  a 
violent  death,  and  to  take  and  enter  appeals  of  murder> 
pronounce  judgment  upon  outlawries,  &c.  And  to  inquire 
of  lands  and  goods,  and  cfepes  of  murdereis,  treafurr- 
trove,  wreck  of  the  fca,  dcodands,  CsrV.    The  m 

&  r  power 
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power  is  where  the  coroners  execute  the  King's  writs,  on 
exception  to  the  Iheriff,  as  by  his  being  party  to  a  fuit,  kin 
to  ciiher  of  the  panics,  on  default  of  t he  fherif:',  Ctr, 
4  fcft.tji:  t  Plovjd.  73.  And  the  autttotity  of  coroners 
tloes  not  determine  by  the  demifc  of  the  King.  2  /»//.  174. 

Where  Coroners  ate  empowered  to  aft  as  judg'-s,  r.s  in 
taking  an  inquilition  of  death,  or  receiving  an  appeal  of 
felony,  He.  the  3ft  of  one  of  them  is  of  the  fame  force 
as  if  they  had  all  juined  ;  but  after  one  of  them  has  pro- 
ceeded 10  a  ft,  the  aft  of  another  of  them  will  be  void  : 
And  where  they  are  authorifed  to  aft  only  mint i/hri, ,?//>•,  in 
the  execution  of  a  procefs  dircfted  to  them  upon  the  in- 
capacity of  the  fheriff,  their  afts  are  void,  if  they  do  not 
all  join.  2  Hawk.  P.  C.  t.  9  $  4c  :  H»b.  70. 

So  that  Coroners  as  min'fien  muft  all  join  ;  but  as  ttntgei, 
they  m?y  divide.  But  two  coroners  ou^ht  to  be  judges 
in  re-difleifin  ;  and  though  one  ferves  to  pronounce  an 
outlawry,  the  entry  ought  to  be  in  the  name  of  all  of 
them  :  And  fo  of  all  proce/Tcs  dircfted  to  the  coroners. 
Stoundj.  $3  :  Je*k.  Cent.  85. 

If  the  fheriff  is  cither  plaintiff  or  defendant,  or  one  of 
the  cogoitVes,  the  writ  muft  be  direfted  to  the  coroner, 
Crc  Cat  *oo-  But  the  coroner  is  not  the  officer  of  B.  R. 
but  where  the  fle.iiT  i»  improper;  not  where  there  is  no 
fheriff;  for  if  the  fheriff  die,  the  coroner  cannot  execute 
a  writ.  In  cafe  of  two  coroners,  if  one  is  challenged,  the 
other  may  execute  the  writ,  Cffc«  yet  both  make  but  one 
officer:  It  is  the  fame  with  two  fheriff:  of  a  city,  He. 

1  SafJt.  144.  A  teniir facias  fhall  go  to  the  coroner,  where 
the  fheriff  is  a  party,  or  the  defendant  i>  a  fervant  to  the 
fherirr.  He.  but  it  ought  to  be  on  r.  principal  challenge 
to  the  favour.  //>?>  470. 

On  defaults  of  fhcriffs,  coroners  arc  to  impanel  juries, 
and  return  iffucs  on  juries  not  appearing,  He.  Ai 
(Ticriff  in  his  torn  might  enqu.re  of  all  felonies  by  the 
Common  law,  faving  the  death  of  a  man  ;  fo  the  coroner 
can  inquire  of  no  felony  but  of  the  death  of  a  pcrfon, 
and  that  fuftr  lifum  nrMrii,  4  Inft.  271.  But  in  AV- 
ti'umltrtami '  the  coroner  by  cuilom,  may  enquire  cf  other 
felonies.  35  H.  6.  27.  But  without  cuftom  nocoroneris 
authorifed  10  take  any  other  inquilition  than  on  death. 

2  Halt  65.  See  Leach's  Harxk.  F.  C.  ii.  c  9.  §  35  iv.  By 
Magna  Cbarta,  cap.  ty.  00  fheriff,  He.  or  coroner  fhall  hold 
pleas  of  the  ctown  :  But  by  Stat.  U'efint.  1 .  3  Ed.  1 .  1 .  to. 
it  is  cnaftcd,  that  the  coroners  fhall  lawfully  attach  and 
p-efent  pleas  of  the  crown  ;  and  that  fhetiffs  fhall  have 
counter  rolls  v»ith  the  coroners,  as  well  of  appeals,  as 
oT  inquelts,  ir'e. 

Coroners  before  the  Staf.  Vhgna  Cbarta,  might  not 
only  receive  accufatiens  agaiml  offenders,  bu*  might  try 
nem  :  But  fince  that  Itatutc,  they  cannot  proceed  lo  far; 
and  appeals  before  them,  are  removable  into  B.  R.  He. 
by  certiorari,  directed  to  the  coroners  and  fherift,  &t. 
Though  procefs  may  be  awarded  by  the  fheriff  and  coro- 
ner, or  the  coroner  only,  in  the  county -court  on  appeals, 
tiii  the  exigent,  He.  2  Hawk  B.C.  e.g.  §  41. 

By  the  Stat.  De  ojfieit ctrcuattri>y  4  Ed.  \.Ji.  2,  The  Co- 
roner is  to  go  to  the  place  where  any  peifon  is  flain  or 
Suddenly  dead,  and  flialJ  by  nis  warrant  to  the  h-nuf;-, 
conttables,  6f«  fumroon  a  jarj  out  of  the  four  or  five 
neighbouring  towns,  to  make  enquiry  upon  view  of  the 
bwdy  ;  :»nd  the  coroner  and  jury  arc  to  inquire  into  the 
nuuncr  of  killing,  and  all  circuinllaoccs  that  occasioned 


the  party's  death;  who  were  prefenr,  whether  the  dead 
perfon  was  known,  where  he  lay  the  night  before,  He. 
Examine  the  body  if  there  be  any  l;£ns  of  itrangling  about 
the  neck,  or  of  cords  about  the  members,  He.  Alfo  all 
WOtmdt  ought  to  be  viewed,  and  inquiry  m?Ac  wiih  what 
weapons,  He.  And  the  coroner  may  fend  his  warrant  for 
witi.cffes,  and  take  their  examination  in  writing;  and  if 
any  appear  guilty  of  the  murder,  he  fhall  inquire  what 
goods  and  lands  he  hath  ;  and  then  the  dead  body  is  to  be 
buried.  A  cornier  may  likewifc  commit  the  perfon  to 
prifon  who  is  by  his  inquilition  found  guilty  of  the  mur- 
der ;  and  the  witncfles  are  to  be  bound  by  recognisance  to 
appear  at  the  next  affixes,  He. 

W  it  n  the  jury  have  brought  in  their  vcrdift,  the  coro- 
ner is  to  inrr.JI  and  return  the  inquifition,  whether  it  be 
brought  in  mu'dcr,  manslaughter.  He.  to  the  ivfttctef  of 
the  next  gaoi-dtbrery  of  the  county,  or  certify  it  into 
B  U.  where  the  murderers  fhall  be  proceeded  againft. 
t  R9I.  Mr.  32.  Upon  an  inquifition  taken  before  the 
coroner,  he  mufl  put  into  writing  the  t  ffeft  of  the  evidence 
given  to  the  jury  before  him  ;  and  bind  them  to  appear, 
t'Jc.  whu Ii  is  to  b?  certified  to  the  court  with  the  inquifi- 
tion  ;  and  neglccjrg  it,  the  coroner  fhall  be  fined.  1  H  2 

The  word  Mbrdravii  is  not  necefTary  in  a  coroner's  in- 
quifitiun ;  though  it  is  in  an  indictment  for  killing  ano- 
ther perfon.  1  Satt.  377.  It  is  not  necefTary  chit  the  in- 
quifition  be  taken  in  the  place  where  the  body  was  view- 
ed. 2  Haw/.  P.  C.  c  9.  jj  ?j.  Bu;  a  coroner  has  no  au- 
thority to  take  an  inquifition  of  death  without  a  sicw  of 
the  body;  and  if  the  inqucll  be  taken  by  him  without 
fach  view,  it  is  vcid.  z  Lev.  140. 

The  coroner  may  in  convenient  time  take  up  a  dead 
body  th-t  hath  been  buried,  in  order  to  view  it :  but  if 
it  be  buried  fo  long  that  he  can  dii  over  nothing  from  the 
viewing  if,  or  if  there  be  danger  of  infection,  the  inquclt 
ought  not  to  be  taken  by  the  coroner,  but  by  juftices  of 
peace,  by  the  trftimony  of  witncfTcs ;  for  nunc  c  m  take  it 
Kt  vitKtt,  but  the  coroner.  Bre.C  i  i.  167,  173.  If  the 
body  i*  buried,  the  town  fhall  be  amerced ;  as  it  fhall  be 
if  the  bedy  is  Suffered  to  lie  fo  long  that  it  I'.inkf.  2  Dr.m: 
Mr.  209,  He.  Where  the  body  hath  lain  for  feme  time, 
that  ir  >..:nnot  be  judged  how  it  can»c  by  it's  death,  th.it 
mull  be  recorded  ;  th«t  at  the  coming  of  the  jultices  of 
a.Ur,  IM  toun  where,  EjrV.  may  be  amerced  on  light  of 
the  coronet's  rolls. 

A  coroner  may  find  any  cuiunre  by  which  the  death  of 
a  man  h.iprxr.s  ;  tnd  the  townfhip  OltrU  be  amerced  on 
fuch  finding.  1  h'tff.  Abr.  5  36.  If  one  is  flain  in  the 
day  and  the  murderer  efcape  ,  the  town  w  here  done  lhall 
be  amerced,  and  the  coroner  is  to  inquire  thereof  on  view 
of  the  body,  Stat.  3  Hen.  7.  c.  I.  A  coroner  may  take  an 
iridiftrncnt  upon  view  of  the  bo3y  ;  1 r-s  alfl)  an  appealj 
within  a  >ear  after  the  death  of  on*  f!  .in.  lr.fi, 
491.  But  a  coroner,  fuptr  vifvm  ctryntiy  cannot  make 
an  inquifition  of  an  accrffary  after  the  murder  ;  though 
he  may  of  acclLries  before  the  fait.  29. 

Coromrs  ought  to  fit  and  inquire  on  the  body  of  every 
prifoner  that  dies  in  prifon:  They  have  no  juriidiction 
within  the  verge  of  the  King's  courts ;  nor  of  offences, 
committed  at  tea,  or  between  higli  and  low  water  mark 
a  !,.  n  the  :ide  is  in  ;  though  they  have  in  arms  and  creeks 
of  the  fea.  3  UM%  134  Sec  mut  i.  adfuem,    Jf  a  body  is 
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drowneJ  and  cannot  he  founJ  to  \br  viewed,  the  inquifi- 
tion iiiuil  be  taken  by  jutlic.s  of  peace,  on  the  examina- 
tion of  witness,  l?e.  c,  K-p.  no- 

Where  a  coroner's  inquelt  is  quaflied,  be  mart  make  a 

new  one  fr.  per  7 r/'um  wyoni:  And  a  toroner  may  attend 
and  amend  his  lACiliitxtton  in  matirrs  cf  farm:  But  if  he 
rniflvehaves  Limfelf,  anJ  a  wr/ius i>  iju  rtudun  is  granted 
upon  it,  that  inquifition  mult  be  Ki:  z\  by  the  flienfis  or 
-nn.initlioocrs,  upon  affidavits,  and  not  ftper  v'fnm  cor- 
tiii  i  becaufc  none  but  a  coroner  cm  take  inquifition 
kper  tifum,  £sc.  and  he  is  not  to  be  trulled  again.  1  Salk. 

1  9O  :   2  D.ittV.       r.  2  t  O. 

A  coroner's  inquiiitton  being  final,  the  coroner  ought 
to  hear  counfel  and  evidence  on  both  fines.  2  Sid.  90, 
IQl.  The  coroner  mult  aJmit  evidence,  a:,  well  agrinll 
the  King's  intercft,  as  for  i<  ;  but  it  hath  been  held,  that 
if  a  pcrfoa  be  killed  by  another,  and  it  is  certainly  known 
that  he  did  it,  the  coroner'*  jury  are  to  hear  the  evidence 
only  lor  the  King  ;  and  inquire  whvfaer  the  killing  were 
bv  malice,  or  without  malice,  Kic  P<r  Hale,  Ch.  Jull. 
Where  a  coroner  would  not  admit  of  evidence  againft  the 
King,  to  prove  a  frh  Je  fc  to  be  non  compos  mentity  his 
inquifition  was  let  «fide  ;  and  a  new  inquifition  taken, 
v.  here  by  it  was  found  that  the  party  was  mm  i  mpot»  2  Hale'j 
Hi/?.  P.  C.  60.  II  there  be  an  inquifition  of  inan- 
ll..ogiitcr  or  murder,  and  alfoan  indictment  by  the  grand 
jury  againft  one,  and  he  is  arraigned,  and  found  Not 
Guilty  on  the  indictment ;  here  it  is  ncceflary  toqualh  the 
coroner's  inquilition,  or  to  arraign  the  party  upon  it,  and 
•CCJujl  him  on  that  alio:  For  othcrwife  it  It.mJs  as  a  re- 
cord againil  him,  whereon  he  may  pofiibly  be  ourlaweJ. 

2  flair  65.  And  where  a  perfon  found  guilty  by  the  co- 
roner's inquell,  pleads,  and  is  acquired  by  the  petit 
jury  ;  they  mult  give  in  who  it  was  that  killed  the  man, 
which  ferves  as  an  indictment  againft  that  other  perfon  ; 
and  if  they  cannot  ceil  who,  they  may  mention  fome  ficti- 
tious name.  fh  /. 

2  Dy  the  St,n.  3  Ed.  1 .  cap.  10,  Coroners  (hall  de- 
mand or  take  nothing  for  doing  their  offices:  And  by  the 
ancient  law  of  England  t  none  having  any  ofHce  concerning 
the  ..dminiitrati^n  of  jutlice,  could  take  any  fee  lor  doing 
his  ofhec  ;  and  therefore  this  llatute  wav  only  in  altirmancc 
of  the  Common  law.  By  Stat.  3  Hen.  7.  cap.  I,  upon  an 
inquifition  taken  on  view  of  the  body,  the  coroner  (hall 
hake  13  r.  4</.  fee  of  the  goods  of  the  murderer  j  and  if 
he  be  gone,  then  out  of  the  amercement  of  (he  town  for 
thcefcape.  Though  Stat.  1  H.  8.  c.  7,  enact*,  that  where 
a  person  is  flam  by  mifadventure,  the  coroner  is  to  lake 
no  fee,  on  pain  of  40;.  Juilices  of  afluc  r.nd  ol  peace 
have  power  to  enquire  of  and  puni:"h  extortions  of  coro- 
ner*, and  alio  their  defaults.  Stat.  Ibid. 

By  the  Stat.  25  Geo,  2.  c.  29,  for  every  inquifition, 
not  taken  upon  the  view  of  a  body  dying  10  gaol, 
which  (hall  be  taken  by  any  coroner  in  any  townlhip  or 
place  contributory  to  the  rates  directed  by  Stat,  iz  Geo. 
2.  c.  29,  the  fum  of  2c;.  and  for  every  mile  which  he 
ihall  travel  from  the  place  of  his  abode,  the  further 
fum  of  gd.  (hall  be  paid  him  out  of  the  money  arifing 
by  the  laid  rates.  And  for  every  inquifition  taken  upon 
the  viiw  of  ■  body  dying  in  gaol,  lo  much  money  not 
exceeding  iqj,  ihall  be  pa'd  but)  as  the  jufticcs  at  lemons 
fhall  think  fit  to  allow,  out  of  the  money  filing  from 
the  laid  rates.  Provided  that  over  and  above  the  re- 
ompewee  by  the  ftatute  appointed,  the  coroner  who 


mail  take  an  inquifition  upon  the  view  of  a  body  fl»in 
or  murdered,  mail  have  the  fee  of  15;.  4^.  p*y»b  ••  <v 
S/at.  3  //.  7.  c.  t,  out  of  rhe  gOi»d»  of  the  uiyer  or 
murderer,  or  out  of  the  amerciaments  upon  ihc  tnw-n- 
fliip,  if  the  flayer  or  murderer  efcape.  Coroner*  tak  ng 
fur^hec  fees  guilty  of  exronion. 

Provided  that  no  Coroner  of  the  King's  houmold,  and 
of  th?  vergO  of  the  King's  pilaces,  nor  any  corner  of  ibp 
Admiralty,  nor  of  the  County  Palatine  of  Durban^  nor 
\  the  city  of  hmdan  and  borough  of  Sotttlnuari,  or  of  any 
!  of  the  franchifes  belonging  to  the  faid  cry,  nur  anv  coro- 
j  ncr  of  anvei-y,  borough,  town,  liberty  or  franchife  not 
j  contributory  to  the  rates  directed  by  Stat.  1 1  Get.  2.  c.  zg, 
or  within  which  fuch  fuch  rates  have  not  been  ufually  af- 
i  IcCed,  flull  be  intitied  to  any  fee,  rccoinpence  or  benehc 
given  by  this  aft. 

3.  If  a  Coroner  be  remifs  in  coming  to  do  hi?  office, 
when  he  is  fen!  for.  Eflfa  he  Ihall  be  amerccrd  by  virtue  of 
the  above  mentioned  ftatute  Dc<Qioi:at<nibuj.  S.  P.  C.  51  : 
Salk.  377  :  H.P.C.  1 70. 

if  a  Coroner  hash  been  guilty  of  any  corrupt  practice, 
bribery,  L^V.  iu  taking  the  inquifition,  R  mihu  injuiun' 
Jam  may  be  awarded  for  taking  a  new  one  by  fpcclal  com- 
milfioners,  $$c4  Coroners  concealing  felonies,  isfc.  are  to 
be  fined,  and  luffer  one  year's  iraprifjnmenr.  3  Ed.  1. 
cap,  9.  Alio  for  QUl-managtnent  in  the  cr  rcner,  the 
filing  of  the  inijuifttion  may  be  flopped.  1  M>d.  82.  A 
coroner's  inquifition  is  not  tiaverfablc:  If  it  be  found 
before  the  coroner  ftpcr  viftm  ioiftris,  that  one  was  fih 
dt  fa  the  executors  or  administrator*  of  the  deceafed,  it 
is  laid,  cannot  travcrfe  it.  3  55^  But  it  has  bern 
held  that  the  inquett  being  moved  into  Ii.  R.  by  certi- 
orari, may  be  there  tiavcrfed  by  the  executor  or  admini- 
ltr.ii.or  of  the  deceafed.  2  lia-vk.  /'.  C  c.  9.  §  54.  ATd 
it  hath  been  adjudged,  that  the  inquilition  of/eAf  Je fc  It 
traverfable;  though  fugan  fecit  is  not.  2  Le  t.  i  5  2. 

If  a  Coroner  be  convicted  of  extortion,  wilful  neglecl  of 
duty  or  mifdemeanor  in  his  office,  the  court  before  whom 
he  ihall  be  fo  convicled,  may  adjudge  that  he  fliall  be  re- 
moved from  his  office. — See  Stat.  25  Go.  2.  c.  29, — 
For  further  matter  on  this  fubjeel,  fee  2  Jfa^i.P.C. 
c.  9,  throughout 

Cokover  or  the  Kino's  Household,  Hath  an  ex- 
empt jurifdidion  within  the  verge,  which  the  Coroner  of 
the  County  cannot  intermeddle  with  ;  as  the  Ccrentr  of 
!  tbt  K-ny:  Bipfi  mav  r.nt  inrermeddle  within  the  county 
I  out  of  the  vtr^e.  z  //.-.:  I.  P.  C.  e.g.  §  15. — If  an  inqui- 
fition be  found  before  the  coroner  of  the  county,  and  the 
coroner  of  the  verge,  wlure  the  homicide  was  committed 
in  the  count > .  ; ..        i:  fo  entered  and  certif.H,  it  will 
be  error.  4  Rep.  45.    Dot  if  murder  be  committed  with- 
in tho  verge,  and  the  King  removes,  before  any  indict* 
j  mrnt  taken  by  the  Corner  vf 'the  King*s  Hutpbold j  the  co- 
J  roner  of  the  county,  and  the  Coromerof  Wf  Ktag*i  Howft 
1  lliall  inquire  of  the  fame:  And  according  to  Sir  Ed\:, 
Cokct  the  coroner  of  the  county  might  inquire  thereof  at 
the  Common  law.  2  lia-u/i.  P.  C  c.  9.  $  15  :  z  JnJ.  550. 
If  the  fame  perfon  be  coroner  of  the  county,  and  alio  of 
the  A7«£'j  Hcf,  an  indictment  of  death  taken  before 
him  as  coroner,  both  cf  the  King's  Houfi-,  and  of  the 
county,  is  good.  4  Rep.  46  :  2  hji.  134. 

By  the  Stat.  3 3  //,  8-  c.  1,3,  h  it  ordained,  Vat 

ell  intjuifiivM  made  upc*  r/v  virut  «f  perfon:  fla:r..  with- 
in anj  of  tbt  King*  1  palace t  9r  botftt^  or  any  other  bouft 
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hmifcs  whertitt  hit  MajeJIy  fball  happen  to  be  abiding  in  bis 
royal  pofon,  Pall  be  taken  by  the  Coroner  for  the  time 
being  of  the  KingS  Houfehold,  tattbrntt  arty  ojffiiug  of  an- 
other ctrsncr  of  any  Jb'ne  within  this  realm ;  by  the  Mf&  «f 
twelve  or  more  of  the  yeoman  officers  of  the  KingS  House- 
hold, rrturwd  by  the  tivo  Clerks  Controlfas,  tbr  dais  0/ 
the  Cheeks,  and  the  CfaksMarJb.il,  or  one  of  them,  oj  the 
/aid  Hwfebold,  to  whom  the faid  Coroner  of  the  Houfehold 
Jball  direll  his  frrapt ;  and  the  fold  Coroner  /bait  certify 
u:.<!.  1  '•:s  J'a?,  and  (b<  fttih  offuck  ff/b/n  as  /ball  bt  fmn 
beftre  bin:,  all  fneb  inquiftions  bej'o-e  the  Maf,r  or  Ltrd 
Steward  of  the  Houfehold;  who  bath  the  appointment  of 
fucb  coroner,  Sec. 

Co  Jt OMSK  uk  London.  By  thecharter  of  Kin;>  f  IV, 
the  mayor  and  commonalty  of  London  may  grant  the  office 
of  coroner  to  whom  they  pleat'c ;  and  no  other  coroner 
but  he  that  belongs  to  ihe  city,  (lull  have  any  power 
there:  Alio  the  Lord  Mayor,  &c.  may  chufc  two  co- 
roners in  Seutb:vatk.  Whrn  sny  one  is  killed,  or  comes 
to  an  untimely  death  in  Lsndon,  the  coroner  upon  notice 
fhall  attend  where  the  body  is,  and  forthwith  caufe  the 
beadles  of  the  ward  to  fummon  a  jury  to  make  the  necef- 
fary  inquiry,  how  fuch  perfon  came  by  his  death :  And 
after  inquifition  taken,  he  lhr.ll  give  a  certificate  to  the 
church- warden,  clerk  or  fexton  of  the  par  ill;,  to  the  in- 
tent the  corpfc  may  be  buried  :  'I  he  coroner's  fees  here 
formerly  amoun:ed  to  25/.  now  to  above  double  that 
fum  ;  unlcfs  the  friends  of  the  deceafed  are  poor,  and 
then  he  Dial!  execute  hi*  office  for  nothing.  Cit.  Lib.  46, 
47.  The  Coroners  in  Londortznd  Middlesex,  and  in  other 
e:t:<s,  fiff.  may  bail  felons  and  prifoners,  in  fuch  manner 
as  hath  been  heretofore  accuftomed.  Stat.  1  t#  2  P.  &  M. 
c.  1 3./  6 :  1  LiL  Abr.  327. 

What  anciently  belonged  to  Coroner?,  you  may  read  at 
large  in  Braflw,  lib.  3.  trad.  2.  cap.  5, 6,  7  id  8  :  Britten, 
cap.  I.  and  Fata,  lib.  I.  e.  18. 

Cor  on  a  to  it  e  Eligcsdo.  A  writ  which  lies  on  the 
death  or  difcharge  of  any  Coroner,  directed  to  the  Sheriff 
out  of  the  Chancery,  to  call  together  the  freeholders  of  the 
county,  for  the  choice  of  a  new  coroner;  and  to  certify 
into  the  Chancery,  both  the  election  and  the  name  of  the 
party  elecled,  and  alfo  to  give  him  his  oath,  &c.  Reg. 
Orig.  i-jy  :  F.  N.  B.  163.  See  title  Coroner. 

Cohonatore  lxonerando.  A  writ  for  the  difcharge 
of  a  coroner,  for  negligence,  or  infufheiency  in'thc  dif- 
charge of  his  duty  :  and  where  coroners  are  fo  fir  engaged 
in  any  other  public  bufinefs,  that  they  cannot  attend  the 
ctScc ;  or  if  they  are  uifablcd  by  old  age  or  difeafc,  to 
execute  it  ;  or  have  not  fufficicnt  lands,  Ue.  they  may  be 
difcharged  by  this  writ.  2  Irfl.  32:  2  Hawk.  P.  C.  c.  9. 
<j  12.  But  if  any  fuch  writ  be  grounded  on  an  untrue 
fu^gc.'iion,  the  coroner  may  procure  a  commiflron  from 
the  Chancery  to  enquire  thereof;  and  if  the  fuggeftion  be 
difproved,  the  King  may  make  a  fnfti  rdt.a  to  the  fhe» 
rifF,  that  he  do  not  remove  the  coroner  ;  or  if  he  have 
removed  him,  that  he  furTer  him  to  execute  the  office. 
Rig.  Orig.  177,  178:  F.N.B.  164.  See  title  Coroner, 
As  alfo  the  coroner's  is  an  office  of  freehold,  the  court 
of  Chancery,  with  whom  the  power  of  granting  this  writ 
reftdes,  will  not  fuller  it  to  ifluc,  unlefs  on  affidavit, 
that  the  defendant  has  been  fcrved  with  notice  of  the 
petition  for  ir.  3  Atk.  1^4.  And  on  an  election  of  a  ntw 
coroner  by  a  majority  of  the  freeholders,  the  power  and 
authority  of  the  old  one  is  ipfofafo  extinguifhed.  iicc 
firle  Ccrcner. 


CORONE,  Fr.]  All  matters  of  the  crown,  were  here- 
tofore reduced  to  this  law  head  or  title  ;  they  are  the  things 
that  concern  treafon,  felony,  and  diver*  other  offences, 
by  the  Commcn  law,  and  bv  ftatute.  Shep.  Epit.  367. 
'  CORPORAL  OATH,  And  how  it  'is  admmiitcred. 
Sec  title  Oath. 

CORPORATION. 

Corporatio]  A  Body  politic  or  incorporate;  fo 
called  as  the  perl'ons  compofing  it  are  matte  into  a  bodf, 
and  of  capacity  10  take  an;l  grant,  SV.  Or,  i:  U  an  af- 
feinbly  and  joining  together  of  many  into  unc  feliowfliip 
and  brotherhood,  whereof  one  is  head  and  chief,  and  the 
refl  arc  the  body;  and  this  head  and  body  knit  together, 
make  the  Corporation:  alfo  it  ii  conlhtutcd  of  feveral 
members  like  unto  the  natural  body,  and  framed,  by 
fiflion  of  law,  to  endure  in  perpetual  fuccefiiun. 

With  refpect  to  Or/arattcns,  or  communities  of  old,  the 
forming  of  cities  into  communities,  cirjtrigfkkr,  or  bodies 
politic,  and  granting  them  the  privilege  of  municipal  ju- 
riluiLtion,  contributed  more  than  any  other  caufe  to  in- 
troduce regular  government,  police  and  arts,  and  to  dif- 
fafe  them  over  Einepe.  Leuis  tl/eGros,  in  France,  to 
counterbalance  his  potent  vaflals,  conferred  new  privi- 
leges on  the  towns  i.tuatcd  within  his  domaine,  called 
Charters  0/' cr,7inunity,  and  formed  the  inhabitants  into 
corporation,  or  bodies  politic,  to  be  governed  by  a  council 
and  magiilrates  of  their  own  nomination.  About  the 
fame  period  the  great  cities  in  QerWtny  begad  to  acquire 
like  immunities ;  and  the  pradtirc  quickly  fprcad  over 
Europe,  and  was  adopted  in  Spain,  England,  Sect 'and,  and 
all  the  other  feudal  kingdoms.  RoLrtfm's  Hiji.  Emp.  C.  V. 
1  v.  32,  34,  c5>. 

Of  Corporation:  fome  are  fete,  fome  aggregate ;  file, 
when  in  one  fingle  perfon,  as  the  King,  a  biihop,  Dean, 
&c  Aggregate,  which  is  the  rood  ufual,  con  filling  of 
many  perfons,  as  Mayor  and  Commonalty,  Dean  and 
Chapter,  'de.  I  .ikew-i  fe  corporations  Are  y/.r  .•/;<:/  or  /<«- 
feral;  fpiritual,  of  Diffcops  Deans,  Archdeacons,  Par- 
fons,  Vicars,  kSc.  Temporal,  of  Mayors,  Commonalty, 
Bailiffs  and  BurgciTcs,  Bata  Some  Cor pnr  at  tout  are  of  a 
r:i.\:  \arure,  compofed  of  fpiritual  and  temporal  per  ions, 
fuch  as  heads  of  colleges  and  hofpitah,  &c.  All  corpo- 
rations are  faid  to  be  Ecclejinflicol,  or  Lay. 

Lay  Corporations  arcof  two  forts,  fhtU  and  J.rrr  A  nary. 
The  civil  are  fuch  as  are  erccled  for  a  variety  of  temporal 
purpofes.  The  King,  for  inllance  is  made  a  corpora- 
tion to  prevent  in  general  the  poffibility  of  an  interregnum, 
or  vacancy  of  the  throne,  and  to  prclerve  the  poflefiiuns 
of  the  Crown  entire ;  for  immediately  upon  the  demife 
of  one  king,  his  fuccefTor  is  in  full  poff  Hion  of  the  regal 
rights  and  dignity.  Other  lay  corporations  arc  erected 
for  the  gcod  government  of  a  tow  n  or  particular  dittiidt, 
as  a  mayor  and  commonalty,  bailiff  and  burgefies,  or  the 
like  ;  fome  for  the  advancement  ar.d  regulation  of  manu- 
factures and  commerce;  as  the  trading  companies  of 
London,  and  other  towns :  and  fome  for  the  better  carry- 
ing on  of  divers  fpeuJ  purpofes;  as  churchwardens, 
for  confervation  of  the  goods  of  the  parifh  ;  the  college 
of  Phyficuufcs  and  company  of  Surgeons  in  Lcndou,  for 
the  improvement  of  the  mediol  fciODCC;  the  Royal  So- 
ciety, for  the  advancement  uf  natural  knowledge  ;  tod  the 
Society  of  Antiquaries  tor  promoting  the  lludy  of  anti- 
quities. And  among  thefc  general  corporate  b.Klics,  the 
Univcrfities  of  Q*/o>d  ?.iid  Camt  \  r    mull  be  ranked. 

T..e 
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The  eleemnfyn.Lry  fort  are,  fuch  as  are  conftituted  for 
ihe  perpetual  diminution  of  the  free  alms*  or  bounty,  of 
the  founder  of  them  to  fuch  pcrfon*  as  he  has  directed. 
OF  this  kind  are  all  hofpitals  for  the  maintenance  of  the 
poor,  fick,  and  impotent:  and  all  college;,  bath  :n  our 
Universities,  and  out  of  them*  Such  as  at  U"ef}mhJ}ert 
Uaton,  tVimLifui\  &c.  which  colleges  are  founded  for 
two  purpofes;  i«  For  the  promotion  of  piety  and  learn- 
ing, by  proper  regulations  and  ordinances  i.  For  im- 
parting aflUlance  to  the  members  of  chofe  bodies  in  or- 
dci  to  enable  them  to  profecute  t heir  devotion  and  [Indies 
with  greater  eafe  and  afliduity.  And  all  theic  eicemofy- 
nary  corporations  are.  ftrieHy  fpeaking,  lnyt  and  not  ec- 
clefi  allied  I,  even  though  compofciJ  of  ecclefialtical  per- 
force, and  although  they  in  fome  thing.;  partake  of  the  na- 
ture, privilcL'Ci,  and  rcftrictions  of  cccSufinltical  bodies. 
I  hd.  Raym.  6.  They  are,  in  faft,  Jay  corporations,  bc- 
caufe  they  arc  not  fufrjccl  to  the  jurifdicHoo  of  the  cede- 
ftaftical  courts,  or  to  the  viliraiions  of  the  Ordinary  or 
Diocelan  in  thiir  fpiritual  characters,  i  Comm.  47  I  - 

I ,  Hzvj  Cor  fit  rati wt  are  created* 

1  I*  Their  Inttrrft  and  "Jurifdi&inn* 

\\\.  Hf&faV  tb&t  *A&t  art  It  tiding* 

IV.  fieiv  they  art  lifted. 

V.  Hmu  they  ate  dijfolvcd.  - 

L  Borne*  Politic  or  incorporate  may  commence  and 
be  eftabHwSed  thice  manner  of  way?,  via.  by  prtf  t  iprien, 
by  letterf  ptUi*t$  or  by  afi  $ 'parliament ;  but  tnotl  com- 
monly begin  by  patent  or  charter.  1  Inft.  250:  3  Infi*  202  : 
3         73- ■ 

In  making  aggregate  corp<nrafUtur  there  mull  be, 
1.  Lawful  authority.  2.  Proper  perfons  to  be  incor- 
porated. 3*  A  name  of  incorporation.  4*  A  place, 
without  which  no  corporation  -.an  be  made.  c.  Words 
luf-iticnt  in  law  10  make  a  eorporalion.  10  Rep-  29,  123  3 
a  $tp*  7  V  The  words  inewfpret,  fam fa,  Stfr.  are  not  of 
neceflity  to  be  ufed  in  making  corporations  \  but  other 
Words  equivalent  are  fuffieient  s  and  of  ancient  time,  the 
inhabitants  of  a  town  were  incorporated,  when  the  King 
granted  to  them  to  have  Gut  Mom  Me  tea  tori  am.  z  Dam: 
Mr.  214.  He  that  gave  the  firft  pofleflions  to  the  wporti- 
e;cnf  is  the  founder.  The  parifhionersor  townfmen  of  a 
pari  Eh  or  town  ;  and  tenants  of  a  manor,  are  to  fame  pur- 
pofes  a  eorpiratkti.  Co.  Lit.  95,  341. 

If  the  King  grants  lands  to  the  inhabitants  of  B.  their 
(■tin  andfitctfffirs,  rendering  a  rent,  for  any  thing  touch- 
ing thele  Jands,  this  is  a  eorpo/ratkm  ;  though  not  to  other 
purpofes  ;  but  if  the  King  grants  hinds  to  the  inhabitants 
i  ,  3.  and  they  be  not  incorporated  before,  if  no  rent  be 
refcrved  to  the  King,  the  grant  is  void.  2  Dativ.  214. 
If  the  King  grants  to  the  men  of  IJtingtm  to  be  difcharged 
of  to! I T  lift*  is  a  good  corpora tion  to  this  intent;  Lku  nor 
to  purcbafe,  &r>.  And  by  fpecial  words  the  King  may- 
make  a  limited  corpora  twit  0*  a  corporation  for  a  fpccial 
purpofe.  flw* 

London  is  »i  Corporation  by  prefcripti-jn  ;  but  though  a 
o- : *i  <i:i(v  may  be  by  { tfefcripiion,  it  fhall  be  imended 
that  it  did  originally  derive  i:s  authority  by  grant  from 
the  King ;  for  the  King  is  the  head  of  the  common- 
vc.--.lrls,  and  all  the  commonwealth,  in  rcfpefl  of  htm.  is 
but  one  etrfpratfa*  ;  and  all  other  fflpot'dthmt  are  but  iiitiiw 
4>t  the  greater  body,  1  Lit.  Ah.  330,    A  mayor  and  com- 


monalty or  cwpevamtt^  cannot  make  another  corporation* 
or  commonalty.  1  Sid.  zoo.  The  city  of  London  cannot 
make  a  corporation*  becaufe  that  can  only  be  created  by 
the  crown  ;  but  London,  or  any  other eotforaiiou^  may  make 
I  a  frutet-aity*  I  Salk.  193. 

The  parliament,  by  its  abfolute  and  tranfeendent  au- 
thority, may  p-rform  thi^  or  any  other  ail  whatfoever  : 
I  and  actually  did  perform  it  to  a  great  extent,  by  Stat. 
1      Elbe,  c*  5  ;  which  incorporated  all  hofpitals  and  houfes 
j  of  correction  founded  by  charitable  perlbns,  without  far- 
1  t her  trouble  :  and  the  fame  has  been  done  in  other  cafes 
of  charitable  foundations.    But  othcrwtfc  it  has  not  for- 
merly been  ufnal  thus  to  intrench  upon  the  prerogative 
of  the  Lrown  ;  and  the  King  may  prevent  it  ivhen  he 
pleafcs.    And,  in  the  particular  inttance  before  men- 
tioned, it  was  doneT  a?  Sir  EAvard  die  obferver,  2  L/J?. 
722,  to  avoid  the  charges  of  incorporation  and  licences 
of  mortmain  in  Jmull  b^nef anions  ;  which  in  his  da)'': 
were  grown  fo  great,  iliat  they  difcouraged  many  men 
from  undertaking  thefe  pious  and  charitable  works- 

TheKing  (itisfitid)  may  gran^toa  Sjbjeflthe  power 
of  erecting  corporations  ;  {lira.  rfbr.  tit.  Prercg.  53  ;  Vinet 
rjjj  $1.  pi,  16.  tlioo.vi  the  contrary  v,^s  forraerhf 
held.  Tear  Book.  2  Hen.  7.  13  ;)  that  is,  he  may  permit 
the  Subject  to  name  the  perfons  and  powers  of  the  corpo- 
ration at  his  plcnfure  ;  but  it  is  really  the  King  than 
cre£b,  and  the  Subjcft  k  but  the  initrument  \  for  ihough 
none  but  the  King  can  make  a  corporation,  yet  quifaeit 
per  alium,  facit  fer  fc,  to  R"p.  33.  In  thii  manner  the 
Chancellor  of  the  Untveriiiy  of  Oxford ',  has  power  by 
charter  to  ereft  corporations  ;  and  has  aclually  often  ex- 
erted it,  in  the  ereclton  of  feveral  matriculated  compa- 
nies, now  fubfi fling,  of  trade fmcn  fubfervient  to  the 
li  Lidtr.rs. 

When  a  Corporation  is  erected,  a  name  muft  be  given 
to  it;  and  by  that  name  alone  it  mutl  fue  and  be  fued, 
and  do  all  legal  afls  1  though  a  very  minute  variation 
therein  is  not  matem'.  10  Rep*  itz>  Such  name  is  the 
very  being  of  its  constitution  ;  and,  though  it  is  the  <*i?| 
of  the  Ktn£  that  creiis  the  corporation^  yet  the  name  i* 
the  knot  ai  its  combination,  wiihoui  which  it  could  not 
perform  its  corporate  functions.  GilA.  II:fi.  C.  P.  182. 
The  name  of  incorporation,  fay*  SitMd'Ward  Celer  is  as 
a  proper  name,  or  name  of  baptifm;  and  therefore  when 
a  priva-e  founder  gives  his  college  or  hofpital  a  name, 
he  does  it  onlv  as  a  g.  d Turner  ;  and  by  that  fame  u;mc 
the  King  bjptifc*  the  Corporation.  10  Rep,  a8. 

And  it  may  change  its  name,  as  corporainns  frenuent* 
ly  do  in  new  charters,  and  will  dill  retain  its  former 
rights  and  privileges.  4  C.: 

No  perfons  ihall  bear  office  in  ntij*c#$&&fa%  ^e.  but 
fuch  as  have  received  the  f  tcrament  of  the  churchy  and 
taken  the  oaths.  Stat,  13  Car.  z.jt.  z  e.  1.  But  fee  the; 
Stat*  5  Geo.  f .  c.  6,  confirming  offers  in  corporaticn.r. 
Sec  title  By  Law*  Qetth:t  Ncnecnfvrmifl '1. 

What  perfons  are  capable  of  being  defied  members 
of  a  ctrporatUti)  See  Hdrdtc,  23. 

If.  V/hen  i  Gorptrathn  is  duly  creaied.  all  incidents^ 
as,  to  purchwfe  and  grant,  fue  and  be  fued,  {3c.  are  ta- 
citly annexed  to  it  ;  ;md  »lthough  no  power  to  nii.ke 
flatutes  or  ordinancts,  is  given  by  a  fpecial  chiufe  to  a 
cprpoTSthtt,  it  ii  in  eluded  by  :aw  in  the  vriy  aft  ol  incor- 
porating. Co*  L.r,  ^64.    A  new  charier  dyih  uot  merge 
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or  extinguifr.  any  cf  the  nnctcr.t  privileges  of  ihc  old 
t  harter.  An  J  if. in  ancient  arrtratien  is  tACOrpOnted  by 
a  new  mmr,  ret  their  new  body  ib.iM  enjoy  all  the  prm- 
le^es  that  \\\:  oUl  corporation  had.  Rayta.  439;  4  ff*y>  37. 

There  are  ufu.illv  granted  in  chatters  to  ctrporathntt 
divers  franv-hifrs ;  as  felons*  poods,  waifs,  ellrays,  trenfure- 
irove,  dcvu-hn  b,  court*,  and  cognifmce  cf  plen«,  fairs, 
market**  altife  of  bread  and  beer,  fcjf<,  4/^.65.  Ac- 
tions anting  in  ntpamlktu  may  he  tries)  in  the  cor;<,rat:«n 
COWU  ;  but  it  thry  try  actions  which  a.-itc  not  wir  iin  t!icir 
ju  ii.liaions,  and  encroach  upon  the  Common  Jaw.  they 
fliall  be  puniAicd  for  it.  (ata*.  1571,  i$7*.  Actions 
triable  there,  mall,  in  general,  mean,  tliofc  actions  where- 
in ths  corporation  m  not  intereltcd. 

1  here  may  be  a  curper.tt'icn  without  a  head  :  but  where 
there  is  a  head,  all  acts  might  to  be  by  and  to  the  head; 
nor  can  thry  fue  without  fuJi  head  ;  and  if  he  dies,  no- 
thing can  be  done  in  the  vacancy.  10  A'</>.  30.  3a:  Co. 
t  :  4.  If  land  be  given  to  a  mayor  and  mmmonalty 
for  their  lives,  they  have  an  eitate  by  intendment  not 
determinable  :  fa  it  i>.  if  a  feoffment  be  made  cf  land  to 
a  dean  and  chapter,  without  mention  of  fucceffors. 

In  a  cafe  of  cV«  Corporation,  as  bilhop,  dean,  parfon, 
CJ:.  no  ch.utti,  either  in  ft&tna  or  poflcrlton,  lhall  go  in 
fucccfiion ;  but  the  executors  or  adminitlrators  of  the 
bilhop,  parfm,  "Jc.  (hall  have  them:  but  it  is  Other- 
wife  of  a  soi;<;  >it.on agt' fg.fr,  as  a  dean  and  chapter, 
mavor  and  commonalty,  and  the  like  :  for  they/  in  the 
judgment  of  law  never  die.  Hut  the  cafe  of  the  C>ar.- 
bedeumjf  LmJoM  differs  from  all  thefe  ;  his  iu,  cellar,  in 
hitf  own  name,  may  have  execution  of  a  re^o^nii.wtd  ac- 
knowledged to  his  predeceffbr  for  money  ;  and 
the  reafon  i»,  becaufe  the  cotporathn  of  the  chamberlain 
is  by  cu/ic.H,  which  hath  enabled  the  fucccfi'or  to  take 
and  have  (uch  recognizance.,  obligations,  \Sc,  that  arc 
made  to  his  prcdeceflor.  Tbrnk  ok  Ley. 

Though  a  SJc  Carpmtm  cannot  generally  uke  in 
fuccefiion  griff*  and  thatt<l<%  &c  yet  it  may  take  a  fee- 
ft  in  luccelficn,  by  t lie  word  Succeffors.  Co.  Lit.  8,  9, 
46.  ^igTtgr'lt  <6' f*ra:io>v  may  take  not  only  good*  and 
rjbartcti)  bat  lands  in  fce-limpie,  without  the  word  Suc- 
ceffors, for  the  rrafon  before -mentioned.  4  lu/i.  249. 
Succeffun  in  a  body  politic,  is  an  inheritance  in  a  body 
private.  If  a  leafe  for  years  be  maJc  to  a  bilhop  and  hii 
fucceffors,  it  is  faid  his  executors  (hall  have  it  in  autrr 
linit ;  f  7  regularly  no  chattel  can  go  in  (ucceliinn  in  cafe 
of  a  folc  eotpvroti-u,  no  more  than  it  a  ta  fe  be  m tdc  'o  a 
man  and  bis  heirs,  it  can  go  to  his  heirs.  Co.  Lit.  46. 

Grants  of  c»> potation*  are  to  be  by  deed,  under  their 
common  feal,  and  arc  good  without  delivery  ;  for  the 
common  fcal  gives  perleitiun  to  co  ptmtton  deeds.  Da  v. 
44.  An  obligation  fcalc.i  with  the  common  feal  of  a 
corporation,  if  the  mayor  fi^ns  it,  he  is  fuable,  if  the  terpo- 
ration  be  dilTolved:  but  if  two  or  tiir  members  f:gn  it, 
the  particular  perfons  are  not  bound  by  it.  2  Lev.  137: 
/  V  ■  z  j  2.  A  releafe  of  a  ma>or  for  any  fum  of  momy 
due  to  the  corporation,  made  in  his  own  name,  is  not  good 
in  law  ;  the  corporation  mud  join  and  do  it  by  their  com- 
mon fe.il    Terms  dt  Ley. 

A  Ccrjo) <u ton  which  hath  a  head,  may  make  a  per- 
fonal  c  mmand  without  writing;  but  a  corpotatson  aggre- 
gate without  a  head  cannot.  Lttriu.  I497.  A  corporation 
aggregate  may  employ  any  one  in  ordinary  ferviccs,  with- 
out deed;  though  not  to  appear  for  them,  in  any  act 


which  concerns  their  iutersft  or  title.  1  /"«  '.  |;,  <S. 

Sach  a  t-aporaikn  may  appoint  n  bailiff  to  take  a  dillrofs, 
without  deed  or  warrant.  1  Stiik.  191.  Cut  cannot  with- 
out deed  command  a  bailiff  to  enter  into  lands  for  a  con. 
dition  broken  ;  for  fach  command  without  deed  is  void. 

Co.  815. 

Though  a  Cur/snttiort  cannot  do  nn  aft  in  pais-  without 
their  comn/Ou  feal,  they  may  do  an  act  upon  record  j  and 
the  reafon  ii,  bcoufc  they  are  cdopped  by  the  record  to 
IV.  it  not  the ir  ..:t  t  Sali.  19-t.  A  promifc  to  a<«- 
poroMkm  is  good  without  deed.  2  Lrv.  2^2.  The  head  of 
a  eprfioj alien  aggregate  may  not  be  charged  with  the  act 
of  his  prcdeceflor  if  it  be  not  by  common  fcal,  or  for  inch 
things  a',  come  to  the  u:e  of  the  whole  body  or  fqciety. 
I  «-/*«/.  23.  to/>. 

A  Corfttwktt  may  do  an  act  in  that  capacity,  to  one  of 
themiefvos  »n  his  partm]  capacity  ;  and  any  membrr  in 
his  natural  capacity  may  perform  an  ail  to  the  ctrtxr.atMi 
in  his  politic  cap?city  :  and  fo  thry  m:'y  fue  one  another, 
in  their  dillinct  t. ,  a.itie*.  1  i  .7.  .-ibr.  436.  Trefpafs, 
for  an  aflault  r;nd  baitery,  iyr.  will  not  lie  againll  a  .«■• 
foruthrr,  but  it  ciu.1  be  brought  againll  the  perfons  that 
do  th<r  t:cfpafs  by  their  p'Oj>er  names:  though  if  the 
bejih  of  the  a> titration  trcfpals  on  a  man  in  hi>  ground, 
atlion  of  trefpafs  liei  againft  them  for  this.  IVoccfs  of 
outlawry  will  not  lie  againll  a  co>f>cmt:ou\  nor  capiat  or 
exigent,  but  diilrcfc.  22  JJJ.  67  :  39  EJ.     t  3  :  2 1  Ed  4. 

A  Corporation  cannot  fue,  or  appear  in  peribn,  but  by 
attorney  :  they  cannot  commit  treaitM  or  Iclony,  or  be 
exccmmunicaie,  :^c.  They  may  not  be  executors,  or 
adminillraior5,  be  jointonaots.  trudee*,  C3V.  Nor  ihall 
the  memhers  of  a  ctrpmvlm  be  regularly  witneffes  for  the 

iOiftratnii.  10^.32;  11  R,p.  98:  Co.  Lit.  134.  But 
they  may  be  disfranchifed,  and  then  be  witneffes  ;  though 
not  furrender  by  confent.  Vet  in  fome  cafes  the  judges 
now  admit  their  tcflimr-ny  without  disfranchilcmcnr, 
wher?  the  i#m6  is  •  /.ov.  Attachment  doth  not  lie 
ag  n  i  n a  em  pot  at  ion.  Raym.  152. 

Corpdatiwt  may  have  power  not  only  to  infranchife 
freemen  but  to  disfranchise  a  member,  and  deprive  him 
of  his  freedom  ;  if  he  doth  any  acl  to  tbfl  prejudice  of  tho 
body,  or  contrary  to  his  oath,  C5*r.  Though  lor  con - 
fpiring  to  do  any  thing  contrary  to  his  duty,  or  foi  woids 
of  contempt  ag.iiull  the  chief  otnccr%  he  miy  not  be  dif- 
franchited;  but  he  may  be  committed  till  he  find  fureties 
for  his  good  behaviour.  11  Rrp.  :  5  Ifydi  257.  A 
corporation  cannot  dWfranchifc  for  bieich  of  a  by-law. 
1  Lit.  331.  And  one  wrongfully  dbfr..nchiled  may  be 
retlored,  and  have  his  remedy  by  mamiamu$%  &c,  in  B.  R. 
An  alderman  or  freeman  of  a  corporation  cannot  be  re- 
moved from  bil  freedom  or  pl.tcc  wiJiout  gocd  caufe, 
and  a  cuftom  to  remove  them  a  l  libitum  \\  void,  becaute 
the  party  hath  a  freehold  therein.  Cto.  Jai.  540. 

A  pcrfon  may  be  bound  to  the  good  bcuaviour  for 
words  fpoke  againll  mayors,  ts'c.  but  he  may  not  be  in- 
dicted for  it :  and  if  jullices  of  a  cc> prmfStM  deny  to  do 
righr,  it  is  a  forfeiture  of  their  exemption  from  the  in- 
quiry of  the  juiiices  of  the  county.  MJ.Cuf.  125,  164. 
Head  officers  of  ccrpoatiem  arc  to  redrefs  abufes  of  mer- 
chant llrangers,  or  the  franchife  llull  be  leiicd, 
Stat.  9  Eltz  c.  y  ft'i-  I  ;  and  have  authority  in  many 
cafes  by  it.itutc;  tor  which  fee  title  Mayors. 

No  ftrangen  fhall  fell  by  retail  any  woollen  or  linen 
cloth,  or  mercery  wares,  in  corpvate  tiswnt,  except  at 

fairs, 
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fui.i,  on  pain  of  forfeiture,  i5c  But  fuch  pcrfons  may 
fell  wares  by  wholefale.  and  cloth  of  their  own  m  tiling 
by  retail,  i  ci?  2  /\  to'  M.  cap.  7.  Bodies  politic  eccle- 
fiallical  may  make  leafes  for  three  lives,  or  twenty-one 
years,  under  the  reilricYtons  in  the  acts  1  E!h..  c.  19:  13 
£//«•  c.  20. — See  ti  le  Leafes.  If  land  is  given  in  fee  to 
a  dean  and  chapter,  or  to  a  mayor  and  commonalty,  irY. 
and  after,  fuch  bodv  politic  or  incorporate  is  dilTolvcd, 
the  donor  (hall  have  the  land  again,  and  not  the  lord  by 
cfcheat.  Co.  Lit.  t,\ 

The  Corporation  of  the  city  of  London  is  to  anfwer  for 
all  particular  mifdem- .nors,  which  are  committed  in  any 
of  the  courts  of  julh  e  within  the  city  ;  and  for  all  other 
general  mifdemeanors  committed  within  the  city  ;  fo  it 
J$  conceived  of  all  other  corporatiens.  I  Lil.  Mr.  329.  If 
a  common  officer  of  a  town  doth  any  thing  for  their  com- 
mon ufc,  it  is  reafonablc  the  corporate  town  fliould  be 
anfwerable  for  it.  1  Ltcn.  215. 

IIT.  A  Corpor  ation  is  properly  an  inverting  the  peo- 
ple of  the  place  with  the  local  government  thereof*  and 
therefore  their  laws  fha'l  be  binding  to  Grangers;  but  a 
Fra/etitttj  is  fome  people  of  a  place  united  together  in  re- 
fpect  of  a  myStery  and  buftnefs  into  a  company,  and  their 
laws  and  ordinances  cannot  bind  llrangcrs,  for  they  have 
not  a  local  power.  Saik.  193. 

No  mailers  and  wa-dens,  SV.  of  any  myftery,  or  other 
c;rp  r,:ticrt,  QliU  make  any  by  laws  or  ordinances  in  di- 
minution oi  the  king's  prerogative,  or  againll  the  com- 
mon profit  of  the  people  ;  except  the  fame  be  approved 
by  the  Loid  Chancellor,  or  Chief  Jullices,  on  pain 
of  40/.  And  fuch  bodies  corporate  (hall  not  make  any 
ad>  or  ordinances  for  the  ftftraioittg  pcrfons  to  fue  in  the 
King's  courts  for  remedy,  >'dc.  under  the  like  penalty. 
Stat.  19  Hen.  7.  cap.  7.  Ordinances  made  by  ccrperattcKi, 
to  be  obferved  on  pain  of  imprilbnmcnt,  cr  of  forfeiture 
of  goods,  cJc.  are  contrary  to  Magna  Cbarta.   2  In/}. 

4  •  54- 

But  pcnilt.es  may  be  inflicted  by  by  laws,  which  may 
be  recovered  by  diflrefs  or  action  of  debt:  and  a  cultom 
for  the  Lord  Mayor  and  Alu>rmr:n  of  to  commit 

a  citizen  for  not  accepting  of  the  livery,  <i?V.  was  held  a 
good  <  ullom,  being  for  the  g!.od  government  of  the  cuy. 

5  Mod  320. 

C  rporatkn:  may  nor,  by  bond,  or  Otherwise,  roftrain 
cny  apprentice,  cifr  fr.m  keeping  (hop  in  the  corpora-  ! 
rfmr,  under  the  penalty  of  40/.  Stst.  28      8.  c.  5. — See 
title  By  haras. 

In  ads  Oonc  by  nrpnrathr.r,  the  cenfent  of  the  major  , 
part  (hall  be  binding   Stat.  33  H.  8.  c.  27. 

This  act  clearly  v^c.v.e?  all  private  flatutes,  both  prior, 
and  fubfequenc  to  its  date,  which  require  the  concurrence  1 
of  more  than  a  majority  to  give  validity  to  any  grant  or 
election.  BlacUtom\  ( 1  Comm.  478,)  is  of  opinion,  that  it  . 
has  not  afrcclcd  the  negative  given  by  the  It  irutes  to  the  j 
Head  of  any  feciety  ;  but  it  feems  that  this  opinion  may 
be  tjuoftioned  ;  efpccially  in  cafes  where,  in  the  fir  ft  in- 
ftince,  he  gives  his  vote  w;;h  the  members  of  the  locicty. 
Jt  is  the  u.u  \\  language  of  college  ftatutei  to  dired  that 
many  a  :U  mull  be  done  by  gna+diamtt  &  major  pars  Jbaor&n, 
tT  tHagiJtcr,  or  prarcojthts  ft  ntaior  'tar>  ;   and  it  has  been 
determined  b\  the  Court  of  King's  JJenjh,  \Q>xap.  377) 
and  by  the  vifitor  of  Clare  Ha'L  Cambridge,  and  alfo  by 
the  viiitors  ol  DMm  college,  that  this  e>.preiiion  doc*  not 
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confer  upon  the  warden,  mafter,  or  provort,  any  nega- 
tive; but  that  his  vote  mull  be  counted  with  the  reft, 
and  he  is  concluded  by  a  majority  of  votes  againll  him. 

IV.  Cortorations  being  compofed  of  individuals, 
fubjefl  to  human  frailties,  arc  liable,  as  well  as  private 
perfons,  to  deviate  from  the  end  of  their  inllitution.  And 
for  that  reafon  the  law  has  provided  proper  pcrfons  to 
a»j/fr,  inquire  into,  and  correct  all  irregularities  that  arii'e 
in  fuch  corporations,  either  fole,  or  aggregate,  and  whe- 
ther ea  lefiallical,  civil,  or  elecmofynary.  With  regard 
to  all  ccclefiallical  corporations,  ihe  Ordinary  is  their  vi- 
fitor, fo  conflitwtcd  by  the  cannon  law,  and  from  thence 
derived  ro  us.  The  Pope  formerly,  and  now  the  King, 
as  fupreme  Ordinary,  is  the  viliior  of  the  archbifhop  or 
metropolitan ;  the  metropolitan  has  the  charge  and  co- 
ercion of  all  his  fuffragm  bifhops :  and  the  bilhops  in 
their  fcvcral  diocefes,  are  in  ecclHiartical  matters  the  vi- 
fitors  of  all  deans  and  chapters,  of  all  parfons  and  vicars, 
and  of  all  other  fpiritual  corporations.  With  refpeft  to 
all  lay  corporations,  the  founder,  his  heirs,  or  a'.iigns,  are 
the  vifitors,  whether  the  foundation  be  civil  or  elecmofy- 
nary ;  for  in  a  lay  incorporation,  the  Ordinary  neuL-'r 
can  nor  ought  to  viftt.  10  Rtp.  31. 

The  founder  of  all  corporation.,  in  the  ftrirtcrt  and  ori- 
ginal fenfe  is,  the  King  alone,  for  he  only  can  incorpo- 
rate a  fociety  ;  and  in  civil  incorporations,  fuch  as  mayor 
and  commonalty,  &c.  where  there  are  no  poiTetfions  or 
endowments  given  to  the  body,  there  is  no  other  founder 
but  the  king  :  but  in  elecmofynary  foundations,  fuch  ;-s 
colleges  and  hofpitals,  where  there  is  an  endowment  of 
lands,  the  law  diftioguiflies  and  makes  two  fpecies  of 
foundation  ;  the  one  JwfdatU  i>:eipirnsy  or  the  incorpora- 
tion, in  which  fenfe  the  King  is  the  general  founder  of 
ail  colleges  and  hofpitals;  the  other  fundatio pejiciens, 
or  the  dotation  of  it,  in  which  fenfe  tne  firll  g:lr  of  the 
revenues  is  the  foundation,  and  he  who  gives  ihcm  is  in 
law  the  founder:  and  it  is  in  this  lall  fenic  that  'vc  ge- 
nerally call  a  mm  the  founder  of  a  college  or  hofpital. 
to  R.'p  33.  But  here  the  King  his  hib  prerogative;  for, 
if  the  King  and  a  private  man  join  in  endowing  an  elce- 
mcfynai  v  foundation,  the  King  3lone  (hall  be  the  founder 
of  it.  And,  in  general  the  King  being  the  Ode  founder 
of  all  civil  corporations,  and  the  endower  the  ptrfitient 
founder  of  all  elecmofynary  ones,  the  right  of  vifitation 
of  the  former,  rcfults,  according  to  the  rule  laid  down, 
to  the  King;  and  of  the  la'tcr  to  the  Patron  or  endower. 

The  King  being  thus  conliituted  by  Uw  viiitor  of  all 
civil  corporations,  the  hw  IW  alfo  appointed  the  place, 
wherein  he  fhall  cvr  ciie  this  jurisdiction :  which  is  the 
Court  of  King's  iiench ;  where,  and  where  only,  all 
misbehaviours  of  this  kind  of  corpora'ions  arc  inquired 
inro  and  redrefled,  and  ill  their  controvcrfies  decided. 
However  though  the  Court  of  King's  Bench,  upon  a 
proper  complaint  and  application,  can  prevent  and  puniih 
injuflicc  in  civil  corporations,  as  in  every  other  part  of 
tt  ♦  ir  jurifdi'tion  ;  it  is  not  the  language  ef  'the pro/cfov,  to 
call  that  part  of  their  authority  a  viiitaiorial  power. 
I  Gotonft  48  I  n. 

As  to  clremofynary  corporations,  by  the  dotation,  the 
fender  and  his  heirs  arc  cf  common  right  the  legal  vifi- 
t:.r.  ;  bur,  if  the  founder  ha*  appointeJ  and  atligned  any 
other  person  to  be  vifitor,  then  hts  aflignee  fo  appointed 
is  irtvelicd  with  all  the  founder's  power,  in  cxduiion  of 

bis 
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his  Heir,  Kk'emofynary  corporations  are  chiefly  hofpi* 
uH,  or  colleges  ii\  thff  Untveifuies ;  thafe  were  all  of 
ihrm  coTifiii^rctt,  by  thr  popifh  clrr  jy,  us  of  mere  eccle- 
iiafticaj  jmildiction  ;  hmvever,  th  j  \nw  of  the  land  judg- 
ed orherw3fe ;  and,  tVlth  re^ird  to  hofpitals,  it  has  long 
been  held,  {)'  ti  %  Bl  J.  a£:  8  t g 4)  that  If  the 
hofpital  he  tpi  ritual,  the  biihop  mall  vifi; ;  but  if  lay, 

1  lie  patron.  I  his  right  of  lay  patron*  waMndeed  abridg- 
ed by  Stat*  2  Hau  5.  ^.  I  ;  which  ordained,  lhat  the  Or- 
dinary mould  vi lit  alt  hofpimls  founded  by  Subject)  ; 
though  the  King**  ritjht  vtm  rei'-weJ,  fovifit  bv  his.  cont- 
miSioners  fuch  as  were  of  royal  foundation.  Dot  the  Sub- 
ject's right  was  in  part  retlored  by  SW,  1  $  litis,  5  ; 
which  tlircCla  the  biihop  10  vjJU  fetch  holpitals  only, 
where  no  vifitor  is  appointed  by  the  founder  thereof: 
■fid  oil  hofpitalf  founded  by  virtue  of  the  Stat,  39  ££e. 
r.  5,  arc  10  bi  vilitcd  by  fuch  ptrfons  as  (hall  be  nomi- 
nated by  the  refpefiriVe  founders*  But  HUT,  if  the  founder 
appoints  nobody,  the  biihop  of  the  diocefe  tttii.lt  v j 1 1 1 . 

2  Uft.  175. 

C*ile\t*  in  the  Uoivcrfilies,  (whatever  the  common  law 
may  now,  or  might  formerly  judge)  were  certainly  tout- 
fidered  by  the  popifh  energy,  under  who  ft:  direction  tJwy 
were,  as  e,-tt*fii*J}icfllt  cr  it  leaftas  clerical  corporation*  ; 
■ltd  therefore  the  right  of  vifitattcm  was  claimed  by  the 
Ordinary  ff  the  diocefe.  This  is  evident,  becaufc  in 
many  of  our  moft  antics  t  colleges,  where  the  founder 
had  a  mind  to  fubject  them  to  a  viator  of  bis  0^0  nomi- 
nation, he  obtained  lor  that  purpofe  a  papal  bull,  !u  i-x- 
em pc  them  from  the  jurtfJidion  of  the  Ordinary  ;  federal 
of  which  arc  ilill  preferred  in  the  archive*  of  the  respec- 
tive focictics.  And  In  fome  of  our  colleges,  where  no 
fpeciat  vifitor  is  appointed,  the  biihop  of  that  diocefe,  in 
which  Qx/vrf  was  formerly  comprifed,  has  immemoriaify 
exrrcifed  vifttatorial  authority;  (that  is,  the  Bifhop  of 
IJufoin,  from  whole  dioccfo  that  of  Oxford  was  tak?n ;) 
which  can  be  afcribed  to  nothing;  elfe,  but  his  fuppofed 
title  as  Ordinary  to  vific  this,  among  other  ecclcuViicnl 
foundations. 

But,  whatever  might  be  formerly  the  opinion  of  the 
Clergy,  it  is  now  held  as  eftabldhed  Common  law,  thai 
colleges  are  lay  corporations  though  fomctimcs  totally 
compofed  of  ecclefiafticai  pilous ;  and  that  the  right  of 
viftfation  docs  not  arifc  from  cny  principle*  of  the  canon 
lawj  but  of  neceffity  was  created  by  the  common  law, 
Ld.  RtpHi  8.  And  yet  the  power  and  jurituietiurt  of  vi- 
fitors  in  colleges  was  left  fo  much  in  the  dark  at  cominr.n 
law,  that  the  whole  doctrine  ivas  very  unfcttlcd  ti'l  the 
famous  cafe  of  Phiiipi  v.  £u\r :  {L<t  Raym*  5:  4  Mm/. 
ic6:}  Tn  this  the  main  question  was,  wncrhcr  the  fen- 
ten  ce  of  the  Biihop  of  Ext-ftr,  who,  (as  victor)  had  de- 
prived Doctor  Bnry,  '.he  Rector  of  Exeter  college,  could 
be  examined  and  redreffed  by  the  Court  of  Km^'s  Hench. 
And  the  three  pulfne  judges  were  of  opinion,  rhat  it 
might  be  reviewed,  for  that  the  vifi:or*s  jurifdiclioii 
could  nut  exclude  the  common  law;  and  accordingly 
judgment  was  given  in  that  court.  Due  Lord  Chief 
Julttce  Ho!t  wai  of  a  contrary  opinion;  and  heldJ  that 
by  the  common  law,  the  office  of  vifitor  is  to  judge  ac 
cording  to  the  ftatuccs  of  the  college,  and  to  expel  and 
deprive  upon  jutt  occaliou?,  and  to  hear  all  appeals  of 
cauMe  :  and  that  from  him,  and  him  only,  the  party 
graved  ought  to  have  redreA:  the  Founder  having  re- 
efed in  hi;n  fo  cutire  a  confidence,  that  he  will  admi- 


1  ni Iter  junkc  impartully,   thut  hN  dcTenninatiou;  ITO 
I  iiiL.-il.  B,ftd  t-xaminable  in  no  othsr  court  whatever.  And, 
j  upon  this,  a  writ  of  error  being  brought  into  the  Ho*Jh 
(  I  J  .   di,  [  icy  concurred  in  Sir  John  Hoit's  opinion,  and 
revcrfed  the  judgment  of  the  Court  of  King's  Wench. 
T  >  v.lii;h  leading  C4i3  all  fubfequcnt  dfcterminajion? 
1  have  been  conformable.    But,  where  the  vifitpr  h  under 
a  temporary  dtfubility,  there  the  Court  of  King's  B«ntl| 
will  iuterpof;,  co  prevent  a  defect  of  jullice.  X/ra.  797. 
Alfo  it  is  IjjJ,    '.  L'lf.y.  1566,)  that  if  a  founder  f  f  an 
ejecmofynary  foundation  appoints  a  vifitor,  and  limits 
hb  juriiUiclion  by  rules- and  itatutes,  if  the  vifitor  in  hi* 
fentence  exceeds  thofc  rule?,  an  action  lies  again H  him  \ 
but  it  If  uthcr^ife,  where  he  millakes  in  a  thing  within 
I  his  power* 

No  particular  form  of  words  a  nectfTary  for  the  ap- 
p'.vntinrnt  oi  a  vifitor.  $U  vijiiat&r,  or  vijttatiQaem  cant* 
mmdamxi)  will  create  ag-nerd  vifitor,  and  confer  ail  the 
authority  incidental  to  the  ©Rice ;  (t  Bmt»  199  \)  but 
thi*  general  power  may  be  lellrained  ^and  qualinfi,  or 
the  viHit.r  ttkiy  be  directed  by  the  Aatutes  to  do  particu- 
lar acls,  in  which  infbnce  he  has  no  difctetion  at  vifitor; 
as  w litre  ihu  ttatutes  direft  the  vifitor  to  appoint  one  of 
two  perfoos,  nominated  by  the  fellows  to  be  the  Mailer 
of  .1  college,  the  Court  of  King's  ll.nch  will  examine 
the  nomination  of  the  fellows,  and  if  corjeft,  will  com- 
pel  the  vifi:or  to  appoint  one  of  the  ihvo.  z  Term  fir/. 
250.  New  ingrafted  fellowiltips,  if  no  fkatotes  arc  given 
by  the  founders  of  them,  mult  follow  the  origin.!  I  foun- 
dation, and  are  fubjeft  to  the  fame  discipline  and  judi- 
cature, t  JSwr,  203.  It  is  the  duty  of  the  visitor,  in 
j  every  inftance,  to  effectuate  the  intention  of  the  founder, 
as  l.ir  as  he  ctn  collect  it  from  the  Jlatutes,  and  the  na- 
drri'  of  the  inflitution;  and  in  the  exercife  of  this  jurif- 
diclion,  he  is  free  from  all  control.  Lord  MtwjiiU  has 
declared,  th^t  tht:  viJitatorial  po^ver,  if  properly  exerci fed, 
withoni  expmce  or  delay,  is  ufeful  and  convenient  10 
colleges ;  and  it  is  now  fettled  and  ethiblidied,  chat  the 
jurifdidion  of  a  vifnor  is  iumra.ify,  and  without  appeal 
from  it.  1  Burt,  zoo,— -See  i  0m*t,  ^.79,  tyc. 

V.  AConFOk  atiom  may  be  ditiblvcd,  for  it  is  created 
u pon  a  tru  11 ;  a n d  i f  t  hat  be  broken  ills  forfe t  ted.  4  M-J,  5  S. 

CorjMi  fltitvu  are  di Solved  by  forfeiture  of  their  charter, 
xnifulc-r,  &fir>  upon  the  writ  brought;  by 

furrender,  or  by  aclof  parliament ;  and  if  they  neglect  to 
choofe  officers,  or  make  fatfe  elections,  &r<r.  it  is  a  for* 
feiiure  of  the  Cfrftrnfim*  4  Rrp.  jj+ 

Corporations  maybe  diilblved  in  Several  way%  which, 
diflblution  is  the  civil  death  of  the  corporation  ;  and  in 
this  cafe  their  lands  and  tenements  mall  revert  to  the  per- 

I  Ion,  or  his  heirs,  who  granted  theot  10  the  corporation  ; 
for  the  law  doth  annex  a  condition  to  every  fuch  grant, 
that  if  the  corporation  be  diiTolvcd*  the  grantor  flu II 

I  have  the  lands  Again,  became  the  cauls  of  the  grant 
faileth.  Co.Lii.iy.  The  graot  is  indeed  only  during 
the  life  of  the  corporation  ;  v»hkh  May  endure  for  ever  : 
but,  when  that  life  is  determined  by  the  diflblution  of 
the  body  politic,  the  grantor  takes  it  back  by  reverfion, 
as  in  the  cafe  of  every  other  grant  for  liie.  The  debts  of 
a  corporation,  either  to  or  from  it,  arc  totally  extinguifh- 
ed  by  it's  diflblution  ;  Jo  that  the  members  thereof  can- 
not recover,  or  be  charged  with  toein,  in  their  natural 
capacities.  1  Lev.  237. 

A  Corporation 


CORPORATION. 


C  0  R  R 


A  Corporation  may  be  diffclved,  I.  Uy  aft  of  parlia- 
ment; which  is  boundlefs  in  its  operations,  z.  By  the 
natural  death  of  all  Ws  members,  in  eaiv  of  an  aggre- 
gate corporation.  3.  Ey  furrender  of  its  franchifes 
into  the  hands  of  the  king,  which  is  a  kind  of  fuicide. 
^-  By  forfeiture  of  it's  charier,  through  negligence  or 
abuferf  its  franchise:  Ui  which  cafe  the  law  judge}  that 
ifce  body  politic  hat  broken  the  condition  upnu  which  it 
was  t  n  corpora  ted ,  and  therefore  the  incoj  potation  is  void. 
And  the  regular  courfe  is  to  bring  an  information  in  nature 
of  a  writ  of  quo  uw/totw,  to  inquire  &y.  'jdial  warrant  the 
m embers  now  exercife  their  cor porntive  power,  having 
dings :  The  exertion 
of  the  State,  in  the 
wiet  1  he  Second,  p^r- 
r  the  City  of  Lm(Um% 
perhaps,  tnlVrictncfe 
help  Were  fuftkiently 


frirleired  it  by  fuch.  and  fush 
of  this  aft  ofjaw,  for  the  pi 
reign  of  King  Cbarlts  and  K 
titular  ly  by  feining  the  eha 
gave  great  ami  ju it  offence, 
of  Jaw,  the  proceedings  in  n 
regular:  but  the  judgment  a 
verfed  by  act  of  parliament. 


the  Revolution  ;  and  by 


s  m  &M.  c.  s.  after 
it  it  is  enacted* 

that  the  franchises  of  the  City  of  London  (hall  never  more 
be  forfeited  for  any  caufc  whatfoever.  And,  hecailfe  by 
die  Common  law  corporations  were  diflblved,  in  cafe  the 
mayor  or  head  officer  was  not  duly  ekvlt  J  on  the  day  ap- 
pointed in  lite  charter,  oreftabbibed  by  picferipuon,  it  is 
now  provided  by  Strt.  m  Grar  i.e.  4.,  that  no  fw^ar/r- 
tim  fliall  be  diflblved,  for  riny  default  to  chooie  a  mayor, 
CsV*  but  the  electors  ate  tttll  to  proceed  to  election  j  tmd 
if  no  election  be  made,  the  court  of  King's  Bench  lhall 
ifTue  a  matttlamui  requiring  the  electors  co  chooie  fuch 
mayor,  3$. 

By  Stat,  z  An*,  c,  10.  Where  perfuns  intrude  into  the 
office  of  mayor,  cj?c.  of  a  ™rpt>ra:htt ,  a  pwo  vztrraxn  fhail 
be  brought  again  ft  the  ufurpers,  who  (hall  be  ouJlrd,  and 
fined  :  and  none  are  co  execute  an  office  tn  a  cirptratiua  for 
more  than  a  yt-ar.  Sec  further  en  this  fubjeft  Kyd*s  Trea- 
t'ftvn  ibf  Laiv  cf  Cmporattcnn — ind  fee  alfo  particularly 
this  Diet,  tftifri  Mortmain ;  ManJamt/s\  S^  toattmh. 

To  prevent  improper  conduct  in  traJittg  eorpertui&ttt  in 
ekflir&j,  and  in  difpeftng  of  the  joint- (lock,  it  it  by  Stat. 
7  Gf<t*  3.  e*  48,  enacted,  that  no  member  of  fuch  corpora- 
tions fhalJ  be  admitted  to  vote  in  rbe  general  courts,  un- 
til he  Ibat!  have  been  (\k  months  in  poflXlion  of  the  Jfock 
neceflary  to  qualify  him  :  unfefs  it  comes  to  him  hy  he~ 
quefl,  man  i:ige,  f  ucceflion  or  fectleroenr. — And  by  the 
f$me  iUtute,  only  one  half  yearly  dividend  is  to  be  made 
by  one  general  court,  five  months  at  leaft  from  rhe  pre- 
ceding declaration  of  a  dividend  j  and  qucflhms  for 
incrcaling  tbe  dividend  are  to  be  decided  by  ballet.  Sec 
title  Eafl  India  Company. 

To  facilitate  the  proceedings  in  cafes  of  mandamus  and 
y:.o  warrant*,  and  to  prevent  any  undue  advantage  on 
either  fide,  the  Slut,  IzGee  3-r-  n,  provides  that  where 
any  ftrfon  {hall  be  entitled  to  be  admitted  a  freeman, 
fsV,  of  any  corptraiidn^  U-c.  and  fli.kll  apply  to  the  proper 
officer  to  be  admitted,  and  flhall  give  notice-  of  his  in- 
tention to  move  the  court  of  King*s  Bench  for  a  manda- 
mm  in  cafe  of  rcfufat,  the  officer  ftiall  pay  all  the  cells 
of  1  he  application-' — And  [he  fame  ita;utc  enaos,  that  the 
proper  c inter  fiiall,  on  the  demand  of  two  freemen,  per- 
mit them  and  their  agents  to  infpect  the  entries  of 
^JrKiflson  of  fie?men,  and  to  take  copies  and  extracts; 
under  penalty  of  100/. 

Vol,  1. 


CORPOREAL  INHERITANCE,  fn  hocfes,  lands, 
Esr>,  See  title  Irthexitar.ee. 

CO  kPSE,  //eating  y'.  1  f  any  one  3  n  taking  up  a  dc.id 
body  fteah  the  fliroud,  or  other  apparel,  it  will  be  felony, 
3  /jjif .  no;  i  x  Rep.  113  :  1  Hal.  P.  C.  5  1 5^  But  {lealing 
the  corpfe  itfelf,  only,  h  not  felony,  but  it  is  punjOiable 
as  a  mifdemeanor  by  indictment  at  Common  law.  z  Comm. 
236. 

CORPUS  CHRISTI  D  AY,  A  feafl  inflituted  in  the 
year  1264,  in  honour  of  the  blefTed  far  anient :  to  tvhich 
alio  ai-sZ/ff/in  Oxford  is  dedicated.  It  is  mentioned  in 
tbe  $t*t.  3. a  Htn.  K.  cap.  a  t. 

CORPUS  CUM  CAUSA.  A  writ  ifTuing  out  of  the 
Chanc{!yt  ro  remove  both  the  Lady  and  record,  touching 
the  raufe  of  any  man  lying  in  execution  upon  a  ja  jgmenc 
for  debt,  into  the  Kings  Bcncht  lie.  there  to  lie  till  ho 
have  fa  lit  fled  the  judgment,  t\N.£.  2.51.  See  title 
Haifa  t  Corpus. 

CORKbCJ  OR  OF  THE  STAPLE.  A  clerk  be. 
longing  10  the  J!apkl  to  write  and  record  the  bargain}  of 
merchants  there  made.  See  Star.  2?  Ed.  $.Jtai.  z.  a.  2  2t 

COXRED1UM;  CONftRDIUM  ;  The  f.me  with 
nrrvd'uta   Sre  Cors^r* 

CORRUP  I  iOrV  OF  BLOOD,  e«rmpth  /a^tiaisJ] 
An  infection  growing  to  tin.-  ftate  of  a  man,  and  to  hi* 
ilTue:  and  is  where  a  permit  is  auajneed  of  tr/%/fa  or 
ffknjw  by  means  whereof  his  blood  is  h\d  to  be  corrupted, 
and  neither  his  children,  nor  any  of  his  blood,  can  be  heirt 
to  him  or  any  other  rniceltor  :  alfo  if  be  Is  of  the  nobitity, 
or  a  gentleman,  he  and  all  his  palterity  by  the  attainder 
are  rendered  bate  and  ignoble:  but  by  pardon  of  the  King, 
the  children  born  afterwards  may  inherit  the  land  of  their 
ancefior,  purchafed  at  the  time  of  the  pardon  or  after  ; 
but  fo  CGnnot  they,  who  were  burn  before  the  pardon. 
Terms  de  Ley. 

If  a  man  that  hath  land  in  right  of  his  wife  hath  iiTuc, 
and  his  blocd  is  corrupt  by  attainder  of  felony,  and  the 
King  pardons  hint  ;  in  tkis  cafe,  if  the  wife  dies  before 
him,  he  lhall  nor  be  tenant  by  the  curtefy,  for  the  «r> 
ntptitn  of  the  ifeai  of  that  ifTue:  though  it  is  nrherwile, 
if  he  h-irh  i/l'ue  after  the  pardon  ;  for  then  he  mould  be 
tenant  by  the  curtefy,  although  the  ifTue  which  he  had 
before  the  pardon  be  not  inheritable,  13  H.  7.  17. 

A  fon  attainted  of  treafon  or  felony  in  the  lire  of  hi* 
anceHlor,  obtains  the  King's  pardon  before  the  death  of 
hi*  anceffor,  he  (hall  not  be  heir  to  the  faid  aocelW,  but 
the  land  mall  rather  efcheat  fo  the  lord  of  the  fee  by  the 
cvrruptiva  oflftwt  z6  All',  ph  31  H,  3* 

j  i  the  father  of  a  pcrion  attainted  die  feifed  of  an  eftate 
of  inheritance,  during  his  life,  no  younger  brother  can 
be  heir  ;  for  the  elder  brother,  though  attainted,  is  Kill 
a  brother,  and  no  other  can  be  heir  10  his  luther,  while 
he  is  alive;  but  if  he  die  before  the  father,  the  younger 
brother  fhall  be  heir.  zlhr.uL  i'.  C.  f.49.  |)  49.  Sce.fur- 
ther  CV.  Lti*  8,  39 1  :  Dyer  48  ?  j  lnjl.  z\\. 

Con  ["rom  an  attainder  is  fo  high  that  it 
cannot  be  abtulutely  falvert  but  by  parliament  \  for 
tbe  King*&  pardon  doth  not  reslore  ihe  blood  fi>  as  to  make 
the  perlon  attainted  capable  eitlier  of  inhciiting  oth^rj, 
or  being  inherited  himfclf  by  any  one  born  before  tJtc  par- 
don.   1  IvJI.  ^91,391:  zHawk,  .    A  Hai.ute  which 

fave<  the  ccrruprian  If  Sloed,  impliedly  fives  the  deftent 
\  of  the  land  to  the  hei:  j  and  it  prevents  the  wrupiitn 
S  s 


CO  R  S 


COST 


AW  To  far  :  alfo  it  favcs  the  wife's  dower,  &c     Bat  I 
ncverihetefs  the  land  thall  be  forfeited  for  the  life  of  the 
offender.  3  Ind.  47  ;  J  Hawk.  P.  C.  c.  41.  $  5. — Sec  fur. 
ther  tirfes  Aliethdii  ;  Forfeiture ;  Efcheat;  Tenure^  tjc. 

CORSELET,  /V.  in  Lnt.  Cwfift&m  ]  A  little  body: 
Thr  name  of  an  ancient  armour  ufed  to  cover  the  body 
rr  trunk  of  a  man,  wherewith  piher-.m  commonly  fct 
in  the  front  and  flanks  of  the  battle  were  formerly  arm- 
ed, for  the  better  refinance  of  the  aflaults  of  the  enemy, 
;md  the  furer  guard  of  the  foldiers  placed  behind  ;  who 
urrc  more  lligruly  armed  for  their  fpecdier  advancing  to 
and  retreating  from  the  attack.  4^/5  P.  &  M.  c.  %. 

CORSEl'KESENT,  From  the  It.  cop  prefiut.']  A 
mortuary  :  and  the  reafon  why  it  was  thus  termed  feems 
10  be,  that  where  a  mortuary  became  due  on  the  death  of 
any  roar.,  the  bell  or  fecond-beft  beaft  wa«,  according  to 
cuiloni,  offered  or  preff.tcd  to  the  prictt,  and  carried  with 
the  corps.  Sec  S  r.:.  21  H.  8.  t\  6.  and  this  Did.  title 

llWfSUHJ 

CORSNED  BREAD,  ^Aii/i  emjuratus.]  (h.lral  bread'. 
it  m  as  a  kind  of  fopcrlliiious  trial  ufed  among  the  Saxons, 
ro  purge  themfelvcs  of  any  accufation,  by  taking  a  piece 
of  barley  bread,  and  eating  it  with  i'olrmn  oaths  and 
execrations,  that  it  might  prove  poifon,  or  their  laft  morfel, 
if  what  they  cflcrted  or  dented  were  not  punctually  true. 
Tlicfe  pieces  of  bread  were  Grit  execrated  by  the  pried, 
and  then  offered  to  the  fufpectcd  peilon  to  be  fwallowed 
by  way  of  purgaticn:  for  they  believed  aperfon,  if  guilty, 
could  not  fwallow  .1  morfel  io  accurfed  ;  or  if  he  did,  it 
would  choak  him. 

The  form  wis  thus:  We  btfeeth  thee,  O  Leri,  tb.xt  be 
V}bo  ii  guilty  of  tbit  theft,  when  the  exorcifed  bread  it  offered 
to  him  in  order  to  difovei  the  truth,  that  bit  jaws  may  be 
Jbut,  his  threat  Jo  narrow  that  he  may  not  fzcallorv,  and  that 
he  may  cajl  it  out  <f  hi;  mct.tb,  and  ml  eat  it.  Da  Cange. 
The  old  form,  or  extcifmus  panis  bordeacei  vel  tafei  ad  pre- 
bat'wntm  i-trit  is  extant  in  Lindenbrogius,  pag.  107.  And 
in  the  laws  of  King  Canute  cap.  6.— Si  quit  alt.iri  mini-  j 
frantium  accufetur,  &  amieis  defiitutut  Jit,  turn  fa<ramentalet 
non  babeatj  vadat  ad  judicium,  quod  Anglic}  dicttur  corfned 
&  fiat  jicut  Deus  vtlit,  niji  ft  per  fanftum  ctrptit  Domini 
fermiitatur  ut  ft  purget :  from  which  it  is  conjectured, 
that  eorfned  bread  was  originally  the  very  lacramcncal 
bread,  confecrated  and  devoted  by  the  prieft,  and  re- 
ceived  with  folcmn  adjuration  and  devout  expectance 
that  it  would  prove  mom!  to  thofe  who  dared  to  fwallow 
it  with  .1  lie  in  their  mouths ;  till  at  length  the  bifhops 
and  clergy  were  afraid  to  proititute  the  communion  bread 
to  fuch  rafti  and  conceited  ufes;  when  to  indulge  the  peo- 
ple in  their  fuperftitious  fancies,  and  idle  cuitoms,  they 
allowed  them  to  practifc  the  fame  judicial  rite*  in  eating 
fome  other  morfels  of  bread,  bleil  or  cult  to  the  like 
ufes. 

It  is  recorded  of  the  perfidious  Godwin,  Earl  of  Kent, 
in  the  time  of  King  Edvjard  the  Cenfejfcr,  that  on  his 
abjuring  the  murder  of  the  King's  brother,  by  this  way 
of  trial,  as  a  juft  judgment  of  his  folemn  perjury,  the 
bread  ltuck  in  his  throat,  and  choaked  him.  Ingul/b. 
This  with  other  barbarous  ways  of  purgation,  was  by 
degrees  abolifticd:  though  we  have  Hill  fome  remem- 
brance of  this  fuperftitious  cuftom  in  our  ufual  phrafes 
of  abjuration;  a%  /  tutll  take  the  facrament  upon  1/;— 
May  this  bread  be  my  poifon  »or,  May  this  bit  be  my  laft , 
kz.  See  title  Ordeal, 


CORTIS,  curtis.]  A  court  or  yard  before  a  houfe. 

Blount. 

CORTULAR1UM,  curtilagium.]  A  yard  adjoining 
to  a  t  ountry  farm.  Cartul.  Glafon.  MS.f.  41. 

COR  US,  A  certain  corn-meafure  heaped  up,  from 
the  Hebr.  cora,  a  bill:  eight  bufhe's  of  wheat  in  a  heap, 
making  a  qnarter,  are  of  the  lhape  of  a  little  hill  ;  and 
probablv  a  cerut  of  wheat  was  eight  bulliels  ;  D<cem  coros 
tritlci,  Jive  de;em  tiuaner  'ta.  Bract,  lib.  2.  c.  6. 

CObDUNA,  cuilom  or  tribute.  Hon.  Angl.  torn.  I. 
p.  56*.  • 

COSEN  AGE  or  COSINTAGE.  Ye.  f**finage%]  i.e.  kin- 
dred,  coufmfhip  :  is  ufed  for  a  v/rit  that  lies  where  the 
trefoil,  that  is,  the  father  of  the  b/fatl,  or  great  grand- 
father, b?ing  feifed  of  lands  and  tenements  in  fee  at  his 
death,  and  a  llranger  enters  upon  the  heir  and  abates  ; 
then  ftull  his  heir  have  his  writ  of  evfinage.  Brit,  c.  89  : 
F.  N.  B.  23i.  See  title  AJJifofMort  d'Aneejlir. 

COSEN1NG,  Is  ao  offence  where  any  thing  is  done 
deceitfully,  whether  belonging  to  contrails  or  nor,  which 
cannot  be  properly  termed  by  any  fpecial  name.  Wcff. 
Symb.  p.  z.  fttl.  68.  See  title  Cheats. 

COSHERING.  As  there  were  many  privileges  in- 
herent by  right  and  cuftom,  allowed  in  the f. udal  laws ; 
Co  were  there  fevcral  grievous  exactions  impofed  by  the 
lords  on  their  tenants,  by  a  fort  of  prerogative  or  feniorat 
authority,  as  to  lie  and  feaft  themfelves  and  their  followers 
at  their  tenants*  houfcj,  &e.  which  was  called  cojberlng. 
Spelm.  of  Parliaments.  MS. 

COiMUS,'  From  the  Greek,  *«rf«<.]  Clean.  Blount. 

COS  1"ARD,  An  Apple,  whence  cj, tar d monger,  i.e. 
Seller  of  apples.  Caittdar.  Abbot.  Reading  MS.  fol.  916. 

COSTER  A,  Coail,  fea-coaft.  Menur.  in  Scaccar.  raf.b. 
24  Ed.  1. 

COSTS. 

Expen?.?  litis.]  In  the  profecution  and  defence  of 
actions,  the  parties  are  neceffarily  put  to  certain  ex- 
pences,  or  as  they  arc  commonly  called  Co/it  ;  confuting. 
Of  money  paid  to  the  King  and  Government  for  tines 
and  (tamp  duties;  to  the  oncers  of  the  court;  and  to 
thcconniel  and  attornies  for  their  fees,  SfeS 

Thcfe  colts  may  be  confidered  either  as  between  atter.tey 
and  t/  e'.-t;  being  what  are  payable  in  every  cafe  to  the* 
attorney,  by  his  client,  whether  he  ultimately  fu.ceed 
or  not ;  or  hs  bciween  party  and  party,  being  thofe  only 
which  arc  allowed,  in  fome  particular  cafes  to  tMe  party 
fucceeding  againtl  his  adversary.  As  between  party  and 
party,  they  are  interlocutory  or  final ;  the  former  arc 
given  on  various  interlocutory  motions  and  proceedings 
in  the  courfe  of  the  fuit. — the  latter,  (to  which  the 
term  of  coits  is  moll  generally  applied,  and  the  rules  re- 
fpecting  which  are  of  the  moll  confequencc)  are  not 
allowed  till  the  conctufion  of  the  iuit. 

Tae  following  abstract  of  the  law  relating  hereto,  is 
taken  principally  from  Tidd't  Lar.v  of  Cujlt  \  a  fhort  and 
comprehenfue  abridgement ;  to  which,  and  the  various 
other  productions  on  the  fubject,  the  practitioner  muft 
ncccffarUy  have  frequent  recourfc  io  nice  and  pa  t  cular 
cafes. 

It  will  be  fufficicnt  for  the  prefent  purpofe,  to  arrange 
the  information  on  th*s  ful  ject  in  the  following  manner. 


I.  Tn  -vhat  Cafes  Cofls  are  givtn  to  the  Phhitiff. 

II.  fn  -.ubati  Jo  the  Defendant. 

III.  Of  double  and  treble  Cells. 

I V.  Of  taxing  and  recovering  Coflt. 

L  No  cofls  were  recoverable  by  the  plain: iff  or  de- 
fendant at  Common  law,  x  Infi.  aSJ?  :  52.  But 
by  the  Sled,  of  Gkueejltr*  (6  £V/;u«  i.) c»  1.92,  it  is  pro- 
vide^ ft  that  the  demandant  may  recover  ag  as  nil  the  te- 
nant the  coils  of  his «ur<V  purchaltd  ;  (which,  by  a  liberal 
interpretation »  has  been  conflrued  10  extend  to  the  'u.Jxdt 
colts  ofhii  fuit,  2  Ittfl*  28S  together  with  the  dama- 
ges given  by  that  ftatute  and  that  th\$  atl  fhall  bald  place, 
in  all  cafes  xohcre  a  man  r&ovcrt  damages."  This  was  the 
origin  of  cofls  dt  increment*.  Gilh-  Kq.  Rep,  1 95*  And 
hence  the  plaintirK  has,  generally  fpejking,  a  right  to 
cotls,  in  all  cafes  where  he  was  entitled  to  ilama^e^  ante- 
cedent to,  or  by  the  provisions  of  the  St^t,  of  Gtotkefier  ; 
(10  Co.  r  16  ft  i)  a«  in  afvripjtt^  covenant,  debt  on  con- 
tract, cafe,  (refpaft,  replevin,  ejcdmeni,  fefej  or  where, 
by  a  fubfequent  fUuue,  douile  or  tnffc  damages  arc 
given,  in  3  cafe  where/y£/e  damages  were  before  re- 
coverable ;  (ioCo.  HO  a  :  2  Inf.  189:  Gtvip.  368  \)  as 
upon  Star*  z  Hen.  4.  c.  ti,  for  fuing  in  the  AJrniraky 
Court  ;  ( 1  o  Co.  1 16  a,  b  :  Z)>w  1 59  Cartb.  297  ;)  upon 
8  jHc«i.  6.  r.  9.  for  a  forcible  entry  ;  {\&Ce.  1  1  ,  b\ 
Cs.  257  6:  zlnft.  289:  C«.  EL  5S2  ;)  or  upon  Stat. 
2  tjf  3  flPS  ^  M.feff".  ivc.  5,  for  refcuing  a  dirtrefs  for 
rent.  {Garth.  321  :  1  oVi.  205  :  1  Ltf\  Raytn.  19:  5*u?. 
555:  £W«  172.  S, CO  And  he  hath  alfo  a  right  to  cofU, 
in  all  cafes  where  a  certain  penalty  is  givtin  by  itatute  to 
the  party  grieved  ;  (Crv.  Car.  560  :  1  RJ.  Air.  574:  Skin. 
363:  Cartb.  250:  1  Salk.  206  :  1  172:  &iy. 
Co/*  Mtji,  Black,  to  ;)  for  otherwife  the  remedy  might 
prove  inadequate. 

But  the  Stat,  of  Gkurrjler  did  not  extend  to  cafes  where 
arc  damages  were  recoverable  at  Common  law,  a?  in 
fdrd facias^  prtbiiititn,  rCom6.  10 1)  fcrV.;  nor  where  eUnhle 
Or  treble  damages  were  given  by  a  fubfeqnent  llacute,  in 
a  new  cafe  where  fingU  damages  were  not  before  re- 
coverable \  as  in  VNfp*  againll  tenant  for  life  or  yean  j 
(2  Hen,  4.  17:9  Htn.  6.  66  b  :  10  C*.  1 16  * :  2  /w^.  2S9;) 
ijpon  the         of  Glweeflcrt  (6  I.  e.  5,)j — far  not 

felling  out  tithes  5  (M»r  9151  1 36  :  Hardr.  I  Ji  ji) 
upon  JW,  2  Cs*  3  £if.  6*  c*  13  ; — br  fct  diinug  a  diftrefs 
oat  of  the  hundred,  (2  Injl,  289  1  Dyer  \-jj  :  But  fee  Cra, 
Car,  560  :  I  i?c/7.  ^5r.  574,)  uptn  Sjf*f;  J  If  zP.&  M. 
c.  12  — Nor  docs  liiis  n a tutc  extend  to  fopufor  adl ions, 
where  the  whole:  or  part  of  a  penalty  ia  given  by  feature 
to  a  common  informer;  Roll.  Ahr.  574 :  1  Vent.  133: 
Carib.  23 1  :  ]  &t/i.  io6  :  I  L*l.  Raym*  J  7  2  ;  Ce/I  /'r.  C 
S7  :  Barnes  124.  &  C;  Cw^.  366  :  1  Black,  to:  Z?a//. 
jV.  P.  333;)  as  upon  5  Ehx.e.  4.  §  31,  forexerttling 
a  trade,  without  hating  fcrved  an  apprenticeship ;  or  upon 
the  Stat,  of  Ufuryi  12  Ann. fiat.  z.  e.  16.  In  theft-  End 
Aieh  like  cafca,  therefore,  the  plaintiff  is  not  entitled  to 
cofls,  unlefs  they  are  e^prefsly  given  him  hy  the  llatutc  ; 
but  wherever  they  are  fo  given,  he  is  of  courfe  entitled 
to  them. 

Where  fmgh  damages  are  given  by  a  Aatute,  fbbfe- 
quent  rathe  Stat,  of  Ghsv*jlert  in  a  new  cafe  wherein  no 
damages  were  prtvioufly  recoverable,  it  has  been  doubt- 
mt\  whether  the  plaintiff  fliaif  recover  colli,  if  they  are 


hfi.  289,  362:  40 
231  ;  Ccn/p.  367,  8  i)  wl 
the  Stat,  of  IVejlm.  2. 


1  in  the  flat ute.  The  role  in  Pffi.W*  r«fr 
(I  not  ;  (to  Co.  1 1 6  a  ;)  and  accordingly  it 
it  he  is  not  entitled  to  colts  in  fttari  iot* 
1.  4.  17  :  27  Hen,  6.  IO :  ;  .■.  t  16  a  :  2 
:  £d>'jvr  140  :  And  fee  Crfl.  Cat.  360  :  Cvrth. 

damages  are  given  by 
Zdm.  1  )  e.  5.  ^  3,  Hat 
ontradtcled  by  Lord  Cth 
hlmf.lf,  fa  Inff,  289,)  who  fiys,  that  *l  tiusclaufe  (re- 
fpe^ing  the  St.  of  Gtoucejttr'*  hotding  place,  in  all  cafea 
where  a  man  recovers  damages,)  doth  extend  io  give  colU. 
uhere  damages  are  given  to  any  demandant  or  plaintiif 
in  any  aftion  by  any  ilatucc  made  after  this  parliament." 
And  the  rule  has  been  fmce  narrowed,  by  feverat  modern 
decisions  ;  from  whence  it  may  be  collected,  that  the 
plaintiff  is  entitled  to  eofts,  m  all  cafes  where  fingle  da* 
mages  are  given  by  ttatute  to  ihc  party  grieved,  although 
cofls  are  not  particularly  mentioned  in  the  ftatute-  2 
Witf.  9 1  :  Ban.it  j  5  J ,  S.  C  :  3  But .  1723:  1  Tain  Rep. 
71  ;  Bat  fee  the  opinion  of  jlp&n^  juil.  leteA  Cv&p.  367,  (I* 
In  vera  I  of  the  foregoing  cafes,  wherein  colls  were 
not  recoverable  by  the  plam'.i.'f  at  Common  law,  they  are 
exprefily  given  him  by  Stat.  &  &  9  W.  3.  e.  \  i4  by  which 
it  is  enafled,  that  *'  in  all  actions  of  pxifi*,  and  actions 
of  dent  upon  the  ltatutc  for  not  fetting  forth  ttibtt,  where- 
in the  fingle  value  or  damage  found  by  the  jury  (hall  not 
exceed  the  fum  of  twenty  nobles  j  and  in  all  fuks  upon 
any  writ  or  writs  of  feirefatiat,  and  fuks  upon  pmbibi* 
tknty  the  plaintifF  obtaining  judgment,  or  any  award  of 
execution^  after  plea  pleaded  or  demurrer  joined  therein, 
ihull  liitcwife  recover  his  colls  of  fuit  ;  and  if  the  plaintifF 
Hull  become  nonfuit,  or  fuffer  a  difcomin uance.  or  a 
verdict  mail  pafs  agjinft  him,  the  defendjnt  Jhall  re- 
cover his  colls,  and  have  execution  for  the  fame  by 
capiat  adjatitfaeiindu/n,  fieri  facial f  or  elegit.1* 

The  plain eiiPs  general  right  to  Cofls  being  thus  fet- 
tled and  eitablilhed,  upon  the  footing  of  the  57a/T  of 
Glo.'teefer,  has  been  fincc  altered,  reJlr^ined  and  modi- 
fied by  fcvcral  fiibfcquent  llatu:ej. 

To  prevent  trilling  and  malicious  actions  for-jwdj,  for 
ojfttuh  and  battery,  and  for  trtfpnfi,  it  \t  enacted  by  Statj. 
43  EJjz.  c.6:  21  Jae.  t .  e.  1 6 :  22  &  23  C.  2. 9.  §  1 36, 
that  where  the  jury  who  try  any  of  thefc  actions  fhaU  give 
lefs  damages  than  40/.  the  plaintifF  {hall  be  allowed  no 
more  ColU  than  damages :  unlefs  the  judge  before  whom 
the  caufe  is  tried  (hall  certify  under  his  hand,  on  the 
back  of  the  record,  that  an  aclual  lattery  (and  not  an 
aflauk  only)  was  proved  j  or  that  in  trefpafs  ihe/r«V</ 
or  title  of  the  land  came  chiefly  in  queition.  Alfo  by 
Stats.  4  U  5  IV.  M.  c.  23  :  8  ^  9  fV.  3.  c.  1 1 ,  if  the 
ere/ pals  were  committed  in  hunting  or  {"porting,  by  an 
inferior  tradefman,  or  if  it  appear  to  be  wilfully  and 
inaiiriou/ly  committed,  the  plaintiff  (hall  have  full  Cult:-; 
though  bis  damjgC3,  as  ahefled  by  the  jury,  amount  to  lefs 
than  40J. 

The  Lcgifiature  has  alfo  been  obliged  to  interfere  fiill 
further,  to  guard  againll  trifling  and  vexatious  actions, 
by  means  of  what  are  commonly  called  the  C.  ■;  ■/-<■■:- 
fame* Aft* \  Such  are  Statt.  3  fac  1.  c.  *$.  §4:  14G.  a. 
r.  10;  which  provide  that  if  an  aclion  be  brought  f  or  lef* 
than  .-.fit.  againfl  a  defendant  living  in  LWw,  and  liable 
£0  the  jurifdiction  of  the  Court  of  RequcjU  there,  (he 
plaintiff  fhall  not  recover  any  Colls,  but  flay  11  pay  them 
to  the  defendant. 

S  %  i  Scvei 
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«h\iblu1ting  Co 
arid  jbout  the  i 
of  Soittfrwri,  &t  -  Uy  ; 
and  liberty  of  ll'ejUi^u  and  part  of  "the  Duchy  of 
;  .  .T^jby.S.w.  23  G.  3,  e.  77,  (explained  and  amend- 
ed by  Stat.  24  GVo,  7.  41*)?  ant^  'n  ^c  Tuivir^amhtsy  by 
23(7*0.2.  *.  jo.  And  by  Stat.  23  CVs.  t„  ^  3J> 
il.r  county  court  of  MuUitfex  was  put  on  a  different 
fusing,  for  the  more  rally  and  fpeedy  recovery  of  fmall 
debt*.  See  title*  CTiwrr-Ciftrtt,  CnrntfCtniti/^. 

7n  general 
mcde  to  obtain 
to  the  coon,  b 
en  the  rulf,  of 
benefit  of  the 
may  be  traverf 
Thefe  ftaiui 


ade,  I  tlier 


]  u  here  ihe  act  is  not  pleaded,  the  proper 
iln  the  Cells,  is  for  the  defendant  to  l  lv!y 
In  ..fi;.Snvitt  for  leave  to  enter  a  fuggellion 
if  the  facli  neceflary  to  entitle  him  to  the 
le  art  filittfd  to  oil  caftf ;  which  fugged  ion 
rrfed  or  demurred  to, 

tut«  might  perhaps  have  been  with  tqual 
propriety  cl ailed  under  the  2d  divificn  of  this  title;  but 
are  introduced  here,  as  forming  an  exception  to  ihe  ge~ 
tier.:!  Li:le  of  a  phdntiJf  to  Colls  in  l lie  cites  already  m- 
flancrd. 

The  principal  ftafute,  made  for  retraining  the  plain* 
tiff's  right  to  cofts,  is  Stat.  22  Elf  23  Car.  t.  <.  9,  (ex* 
tended  to  Waki,  and  the  Coumies  /-'w/.-t/ .-».-/,  by  oW. 
1 1  ^  t  2  Jf,  3.  o  0)  \  by  which  it  is  enacted,  ihai  "  in 
all  actions  of  trtffflfs,  cjftmh  amd  fait  fry  t  and  ether  ptrfonel 
adionsr  wherein  the  judge,  a?  the  rrisd  of  the  caufe,  fhall 
not  find  and  certify  under  his  hand,  upon  the  back  of 
the  record,  that  *n  affault  and  battery  was  fuffieicnily 
proved  by  the  plaintiff ngiinll  the  defendant,  or  that  the 
freehold  or  title  of  the  land  mentioned  in  the  plains IPs 
dechration  wa*  chiefly  in  queiiion  i  the  phiniWF,  jn  cafe 
the  jury  fhall  find  the  damages  to  lie  under  the  value  of 
forty  (hilling),  fliall  not  recover  or  obutn  more  coib  of 
Huit,  than  the  damages  fo  found  fliall  amount  unio,"  [t 
feems  to  have  been  the  intention  of  this  ttatutc,  lhat  the 
plaintiff  (hall  have  no  more  eolU  than  damage* ,  in  any 
perfbnal  action  whatfoevcr,  if  the  damages  be  under 
forty  flu! lings,  except  in  cafe*  of  battery  or  freehold  ; 
and  not  even  in  thefe,  without  a  certificate.  And  this 
conAruclion  was  adopted,  in  fame  of  the  fir  ft  tales  that 
arose  upon  the  ftatuie,  3  Kti.  121,  247.  Hut  a  differ- 
ent conflrutf  ion  foen  prevailed  j  and  it  is  now  fettled, 
that  the  ftatote  is  confined  to  aft  ions  of  uflault  and  bat- 
tery ;  and  actions  for  local  tiefpaffes,  wheiein  it  is  poua- 
ble  for  the  judge  to  Certify,  that  the  freehold  or  title  cf 
the  hmd  wa?  chiefly  in  queftion,  9"!  R^ym.Ai'j  :  T.  Jtit. 


of  df&t,  arotnantt  gjfs^mpft^  tr<?itrt  {3  Ktb^  3  I  :  1  Salk, 
208,)  or  the  like;  or  to  actions  for  a  mere  atfauU ;  ($T.R. 
391  ;)  Offer  (rjrrtiftnl  ccnvttjkiitm',  -  ff'itf.  319;)  or  bat- 
ter, of  the  plaintiff's  fervent,  (3  hib  18*:  \  Sail,  ;o3,; 
t  S:>x,  191,)  ptc  quad  csnfvtlum  <tl ' fti  viiium  Qwjit* — Jn 
a!!  thefe  cafes,  though  the  damages  be  under  the 
phaftfi.fFu  entitled  to  full  colls  without  a  certificate* 

The  certificate  required  by  tttts  datute  need  not.  it 
feems,  be  granted  at  the  trial  of  the  c^.ufe,  1 1  Mod, 
198-  And  where  the  defendant  lets  judgment  go  by  j 
default,  {Bull.  N.  P.  329,}  cr  j<tjf;jitt  l\:e  a  Haul  t  and 
ba'tery*  or  pleads  in  fuch  a  manner,  as  to  bring  the 
freehold  or  trtk  of  the  land  in  queition,  on  the  face  of  1 


replication  nf  a.'u  vrwn*  V$.htan  v.  Hjrtifin,  T.  22  Geo. 
3.  But  where,  in  an  aftton  for  an  aJTault  and  battery, 
the  defendant  juAiftes  the  afTiqlt  only,  T>  39 1,)  or 
an  aflatllt  only  i:  certified  by  the  judge,  [a  (,rvm  102,) 
the  plainiiF,  recovering  lefs  than  forty  fhilfings,  is  not 
entitled  to  more  coils  than  damage* ;  though,  in  the  lat- 
ter cafe,  to  entitle  him  to  fullcoJh,  the  judge  may  cer- 
tify, on  Stnt,  S  13  p  IV.  3.  r.  11,  thut  the  aflault  was 
wilful  and  malicious.  3  Wilf.  326. 

None  of  the  Uatutei,  made  for  retraining  ihe  pSiin. 
tiff*>  right  to  coils,  extend  to  actions  brought  in  an  iitfe- 
r'm  court,  and  remcved  by  the  defendant  into  a  Jitptri*? 
one:  (a  L*v,  124:  +  Med.  378,  9;  \  Id.  Rrtjm.  39;  ) 
and  it  has  been  holdcn,  that  Stat,  ai  Juc.  i.e.  i6t  mA 
Srnt.  2  lid  23  Car.  2.  t+  9,  only  reflrain  the  Cant  from 
awarding  more  colls  than  damages;  but  ihe  Jury,  not 
being  re tlrainEd  thereby,  may  give  what  colls  ihey  pleafe. 

It  often  happens  that  there  are  feveral  counu  or  pkttt, 
the  illues  upon  which  are  fome  of  them  found  lor  the 
plaintiff,  and  fome  for  the  defendant.  In  this  cafe,  io 
the  court  of  C,  P.  where  the  declaration  confiJls  of  leve- 
ral  counts,  and  the  plaintiff  fucceeds  upon  any  one  of 
them,  he  is  entitled  to  the  cofts  of  the  whole  declaration, 
though  the  defendant  fuceeed  upon  the  other  counts. 
fi.-dl'  ,V.  P.  115  :  2  Blt  *•  Rt'-  **9)  Bjl  je 
othci  wife  in  the  coiirt  of  K.  for  there  neither  party  » 
allowed  colls  as  to  thofe  counts  the  iiruet  upon  v/huh  are 
found  for  the  defendant.  Cojti  ti  t!  Doug.  8vo.  677.' 
Bur  fee  1  Wdf,  33 1.  But  if  there  be  rwo  diLltnclt  caufe* 
of  aclion,  in  two  feparate  countj,  and  as  to  one  the  de- 
fendant fuifcrs  judgraen! 
other  tikes  iflue,  and  ob 
judgment  tor  his  cuts  on 
mg  rhe  plaintiff  is  entitle 
fird  count.  3  fern  Rtfi.  i 
to  the  certificate  o 
double plcM)  (See  tide  Pk 
the  juJge  refufts  to  graat  t 


1  by  dciaiilt,  nnd  as  to  ihe 
»  verdicl,  be  is  entitled  to 
atter  count,  notwithJland- 
adgment  and  coffs  on  the 

•tftt.  4  An.  c.  to,  allowing 
}  and  colls  thereon,  whfrs 
ertiScate,  the  Court  {iafe 


no;  a  discretionary  power,  whether  they  will  allow  the 
defendant  taj  colls  at  all ;  but  are  bound  by  the  flatuie 
to  allow  him  Jew  coll;,  though  ch^  tpimiam  is  left  to  their 
dilcretiotl^  fiiirw  1  140:  z  T^m  Rtg.  394.  J.  1'he  in- 
teniian  of  the  ifgiflititre  w*atj  that  if  there  be  fev-erul 
matters  pleaded,  tome  of  which  are  found  for  the  plain- 
tiff, he  frail  he  entitled  to  the  coils  of  thefe,,  notwjth- 
ll^ncing  other  matters  are  fouad  fur  the  defendant, 
which  entitle  him  to  judgment  upon  the  whole  record; 
Unlefs  the  judge,  before  wnom  the  caufc  ^vas  tried,  Ihull 
certify,  tiiat  the  defeodont  had  a  probable  caufe  to  plead 
the  matters  which  ate  found  againll  him. 

U.  It  has  already  been  obferved,  that  no  cofls  were 
recovcriibJc  by  a  ,ir/ "induct  at  coJataOfl  Jaiv  :  and  the  rea- 
fon  feems  to  be,  that  il  the  plain: iff  failed  in  his  fuic,  he 
was  amerced  to  the  King  prvfai/o  ctamtirc,  which  waa 
ni&m£fl,t*  without  fubjeft- 
The  firil  inAance  of 
mr.  was  in  a  writ  of  light 

-  •     ti*     3-  <•  %) 

to  tur  defendant  in  c>  1  fit , 
in  replevin,  by  Stat*  7  Hen. 

S.  /.  4, 


thopghl  to  be  a  f 
ing  htm  to  thj  p; 
ccita  being  given  1 
of  /,  by-  the  , 
Aiienwiv  ,  cults 
by  Stat,  3  Ustt.  7. 


COSTS  II. 


8.  t.  4.  and  Stat.  21  Hen.  8.  t.  19,  But  in  on?  of 

thefe  cafes,  the  defendant  is  to  be  ennft lered  as  an  actor; 
*nd  in  the  other  of  them,  the  pftmfibn  is  virtually  for 
the  benefit  of  the  plaintiff  in  the  original  action.  Say, 
Cofis  70. 

In  error,  brought  by  the  defendant  £r/c»v  execution, 
(Go.  .7^.636,)  or  by  the  plaintiff  upon  a  judgment  for  the 
defendant,  if  the  judgment  be  affirmed,  the  writ  of  error 
difcontinued,  or  the  plaintiff  in  error  nonfuited,  the  de- 
fendant in  error  is  entitled  to  cods,  by  Stat.  3  H<n.  7. 
c.  10.  and  8^  9  W.  3.  a  t  1.  §  2  ;  upon  the  former  of 
which  flatutcs  it  has  been  holden,  that  colls  are  recover- 
able jn  error,  foi  the  delay  of  execution,  although  none 
were  recoverable  in  the  original  adion.  Dyti  77  :  Cro. 
Btha  617,  659:  5  C>.  101.  S.  C. :  Cro.  Car.  1 4 5  :  1  Str. 
262:  2  Str.  1084;  but  fee  Cro.  Car.  42^  :  1  Leu.  146: 
1  Feat.  38,  1  £6:  4  M<nl.  245  :  Cartb.  261.  S.  C.  femb. 
contra.  By  Stat.  I  3  Car.  z.ftat.  2.  r.  2.  §  to,  if  the  judg- 
ment be  aflirmed  after  verdict,  the  plaintiH'  ihail  pay  to 
the  defendant  in  error,  his  ,h::h!e  colls.  And  by  Stat. 
4  Ann.  c.  16-  $  25,  for  preventing  vexation,  from  fuing 
out  defective  writs  of  error,  it  is  enabled,  that  14  upon 
the  quafhing  of  any  writ  of  error,  for  variance  from  the 
original  record,  or  other  defect,  the  defendant  fhall  re- 
cover againfl  the  plaintiff  in  error  his  cofb,  as  he  fhould 
have  had,  if  the  judgment  had  been  affirmed,  and  to  be 
recovered  in  the  fame  manner:"  2  Str.  8:4:  Caf.trmp. 
Hard™.  137.  Bat  none  of  the  llatutcs  before  mention- 
ed give  colls,  upon  the  rfverfttl  of  a  judgment.  (1  Stra. 
617O 

In  •r/^tvV.  or  fecond  deliverance,  the  defendant, 
making  avowry,  cognizance,  Of  juf.ification,  for  rents, 
eu.'toms,  or  fervices,  or  Icr  damage  feafuiit.  is  entitled  to 
cotts,  by  Stat.  7  H>n.  8.  c.  4,  and  S>ot.  21  Hen.  8.  c.  19. 
$  3;  if  the  avowry,  cognizance,  or  j  unification  be  found 
for  him,  or  the  plaintiff be  nonfo.lt,  cr  otherwife  barred: 
which  (latutes  extend  to  avowries,  iifc  made  by  an  exe- 
cutors (2  R.  Rep.  437  ;)  or  for  an  tflrty  .  (Cc.  Blht.  -30;) 
l»nd,  as  it  fhould  fecm,  fcr  an  amennnent  by  a  court  leet  ; 
(Cro.  Jac.  ^zo.fd  vide  Go.  E.  300  :)  but  not  to  pleas  of 
frifcl  cu  aittn-  hai,  upon  which  the  v.  11:  is  abated,  {Com. 
Rep.  122,)  or  to  pleas  of  fropcrty  in  the  thing  oillrained. 
Hard.  153.  By  Stat.  17  Car.  2.  c.  7.  §  2,  the  defen: 
tiant  obtaining  judgment  thereon,  for  the  arrearages  of 
rent,  or  value  of  the  goods  dittrained,  is  alfo  entitled  to 
his  /////cofh  of  fuir.  And  by  Stat.  I  1  2.  c.  19.  ^  22, 
if  the  drfenJanr  avow,  or  make  cogMtz.jiice,  according 
10  that  llatute,  upon  a  diflrrfs  for  rent,  lelief,  heriot,  or 
other  fervice,  and  the  plaintiff  be  nonfuit,  di'continue 
Jiis  action,  or  have  judgment  againll  htm,  the  defendant 
fhall  recover  c.cMt  cells  of  fuit.  But  this  latter  llatute 
does  not  extend  to  a  fcizxre  for  a  hcriot-r«^W. 

At  length,  coifs  were  given  to  defendants  by  Stat. 
73  Hn.  8.  e.  15.  §  l.  "  in  trrj)afs  upon  Stat,  c  Rieb.  2. 
debt,  cozmant,  dt.uif,  aeccunt,  ti>f/afy  on  the  cafe,  or 
upon  any  tlatutc  for  an  offence  or  wrong  pcrfnal,  imme- 
diately fuppofed  to  be  done  to  the  plaintiff,"  in  cafes  of 
nonfuit.  (  1  vcti  i  t  for  the  defendant. 

The  Kins,  and  any  perfon  fuing  to  his  ufe,  (Stat. 
2\  //.  8.  r.  S.)  fhall  neither  pay  nor  receive  colls;  for 
bc-lidcs  ih.it  he  is  not  included  under  the  general  words 
of  the  llatutes,  as  it  is  his  prerogative  not  to  pay  them  to 
a  fubject,  fo  it  is  beneath  hU  dignity  to  receive  them. 
A::.!  ii  feejni  rtafcnablc  to  fuppofe  that  the  Queen  con- 


fort  has  the  fame  privilege:  for  In  actions  brought  by 
her,  (lie  was  not  at  the  common  Jaw  obliged  to  find 
pledges  of  profecution,  nor  cnuld  be  amerced  in  cafe 
there  was  judgment  againfl  her.  F.  M.  B.  iot  :  1  Infi. 
133.  And  on  this  principle  of  the  King  not  paying  or 
receiving  cofls,  no  colls  are  due  on  a  ceitioraii  removing 
luminary  proceedings  ;  unlefs  a  recognizance  be  entered 
into  at  the  time  of  removing  the  proceedings.  1  Term 
Rep.  82. 

Paupers*  (that  is  fuch  as  will  fwear  themfefves  not 
worth  five  pounds,)  are  by  Stat.  1 1  //.  7.  c.  12,  to  hare 
original  writs  and  fuhpeenas  gratis,  and  counfel  and  at- 
torney afligneil  ihem  without  fee  ;  and  are  excufed  from 
paying  colts  when  plaintiffs,  by  the  Stat.  23  //.  8.  c.  1 5. 
§  2  ;  but  fhall  fuffer  other  punilhments  at  the  difcretion 
of  the  judges.  And  it  was  formerly  ufual  on  fuch  pau- 
pers being  nonfuited  to  give  them  their  election  cither 
to  be  whipped  or  pay  thecofh;  though  that  practice  is 
now  difufed.  1  Sid.  2  .1:  j  Mod.  114:  Salk.  50.J.  And 
in  cafes  of  mifconduct,  or  in  certain  other  circumflances 
they  may  be  difpaupered  ;  that  ii  deprived  of  their  pri- 
vilege of  fuing  as  paupers. — It  fecms  however  agreed 
that  a  pauper  may  recover  cofls,  though  he  pays  none: 
for  the  counfel  and  clerks  are  bound  to  give  their  Lbour 
to  him,  but  not  to  his  antagonifls.  1  E^.  Ab.  125. 

Executes  and  Admmifiratoi <s  ate  not  particularly  except- 
ed out  of  Stat.  23  He>i.  8.  c.  16  ;  yet,  as  that  llatutc  only 
relates  to  contiacls  made  with,  or  wrongs  done  to  the 
plaintiff,  ( 1  Sua.  1  107,)  it  has  been  uniformly  holden, 
(Cro.  Eliz.  503  :  C:o.  Jac.  229 :  2  Bid//.  261  :  I  Soli.  207, 
314:  3  Bur.  1586:  Say.  Co/Is  ijy,)  that  they  are  not  li- 
able to  colls,  upon  a  nonfuit  or  verdict,  where  they  ne- 
ceffarily  lue  in  their  rcprelcntative  character,  and  cannot 
bring  the  action  in  their  own  right  ;  as  upon  a  connacl 
entered  ir.ro  with  the  tellator  or  intefU'.c,  (T  jw.  47  : 
2  Ld.  tt#m.  1414:  1  Str.  682.  S.  C. :  Caf.  Pr.  C.  B.  1 57  : 
Pr.  Re  r.  118.  S.  C  :  Barnes  14!,)  or  fcr  a  -.won*  done 
in  his  life-time.  (Bcn.r;  129.)  fifat  where  the  caufe  of 
action  arncs  alter  the  death  of  the  tellator  or  intellate, 
and  the  plaintiff  may  fuc  thereon  in  his  own  right,  he 
Hull  not  be  excufed  from  the  payment  of  colt*,  though 
he  bring  the  act  ion  as  executor  or  adminillrator  ;  as  upon 
a  cwtracl,  (6  Med.  91,  181  :  1  Salk.  207.  S.  C.  :  1  Ld. 
Rays/i.  4^6 :  t  Sir*  682:  BaWei  I  13:  2  Str.  I  l  ■  6  :  4  /". 
R.  277.)  exprefsor  implied  ;  or  in  trtrvet  (Cpm.  Rep.  162: 
CaJ.  Pr.  C.  B.  61  :  Barnes  132:  Caf.  ttmp.  Hat  dm.  204. 
Cut  fee  3  Lev.  60  fnnb.  contra,)  for  a  convrrfion,  after 
the  death  of  the  tellator  or  intcilate.  An  executor  or  au- 
xninittrator  is  liable  to  cods,  upon  a  judgment  of  mm  prcs  : 
(Caf.  Pr.  C.  B.  14  157,  8  :  3  Bur.  1585  :)  and  where  I  e 
has  inowtnglf  brought  a  wrong  action,  or  otherwife  been 
guiltv  of  .i  wilful  default,  he  fliall  pay  colls  upon  a  dif- 
continuance,  (Caf.  Pr.C.  />.  79:  3  But.  1451  :  j  Br.  . 
Rep,  4 51.  S.  C,)  or  for  not  proceeding  to  trial  accord- 
ing to  notice  ;  (Caf.  Pr.  C.  B.  158  :  3  Bur.  1585  ;)  but 
otherwife  he  is  not  liable  to  cods,  in  cither  of  (theft 
cales.  (2  5/i  .  £71:  BwJUi  I  3  3  :  4  Burr.  |  927.)  Nc;r, 
where  he  merely  fucs  in  aula  droit,  is  he  liable  to  colls, 
upon  a  judgment  as  in  cafe  of  a  nonfuir.  4  Bur.  1928. 

The  Stat.  23  lien.  8.  c.  15,  only  relates  to  cale>  where 
the  plaintiff  is  nonfuited,  or  has  a  verdict  again  ft  him. 
But  by  Stat.  8  EJiz.  c.  2,  M  upon  procefs  ifiuing  out  of 
the  court  of  King's  Eench,  if  the  pUintiff  do  not  declare 
I  iu  thrtt  days  aite:  bft>j  fiit  ;n,  or  if  after  declaration  he 

do 


STS 


III.  IV. 


3  nru  profecute  his  fuit  with  crTetl,  but  willingly  fuffcr 
the  1,i me  to  be  delayed  or  di (continued,  or  he  be  non- 
f  a  iced  therein,  ihe  judges,  by  their  discretions,  /hall 
award  to  the  defendant  his  colls,  damages,  and  charges 
in  that  behalf  fu Hailed. " 

The  plaintiff,  it  hn%  been  ob  ft  reed,  Is  not  entitled  to 
e  Oils  in  3  rt/*/.ir  a&iun,  far  the  whole  part  t>f  a  pe- 
ralty  given  by  liatute  to  a  common  informer,  unlcfs  they 
are  e.vprcfsly  give n  him.  by  the  llatute*  Nor  wis  the 
ti-f-Jxn;  entitled  to  c  olls  in  huh  an  afiion.  until  they 
were  given  by  the  Si.i,'*  )tf  Eim.  ^\  5.  $  3,  made  perpe- 
tual by  &*tr.  27  Ms  r  10. 

There  b^ifft  Hill  many  cafes  in  which  the  defendant 
wid  not  aidtd  by  the  proiifions  of  the  before-mentioned 
iiatu  es,  the  Sttu.  4  foe.  t.  e.  3,  gives  the  defendant  colls 
on  a  nonfust  or  verditf,  in  all  cafes  where  the  p  bin  tiff 
would  bavc  been  entitled  to  tficm  if  hi*  had  obtained 
judgment. — The  Sftttt.  13  C.  :./f.2,L-.  j;  8^9  W* 
3*  e.  1 1*  $  i»  give  coAs  to  a  defendant  alf»  in  cafes  of  hm 
ind  &M*rr*ri  and  the  latter  'Sett.  £  1.  gives  cofls  to 
one  of  fev  cry  I  defendants  in  (rtf**tf?%  A/faulty  f&lfe  tMpri- 
figment  t  or  tjeffmettf  acquitted  ;  though  the  other  defen- 
dants are  convicted. 

When  a /<*&** t  "'fuf  ordered  by  a  court  of  Ar:y,  whe- 
ther it  be  in  a  civil  or  criminal  proceeding,  the  cofls  al- 
ways fallow  the  verdict,  and  mull  be  paid  to  the  party 
obtaining  it,  1  LilL  P+R.  344:  Bmnts  I 30:  1  #1//*  a6t, 
3^1:  Srff  "4;  i  ?<'':;/.  324.  But  when  a  feigned 
Hi',  e  ti  ordered  by  a  court  c.f  Equity,  the  cofls  do  nnt  fol- 
low  ihe  verdifh  as  a  matter  of  courfc  ;  but  the  finding 
of  the  jjry  i*  returned  biitfc,  to  the  court  which  ordered 
it.  and  the  cofls  there  are  va  the  difireticn  of  the  court. 
Where  the  ifsuc  is  ordered  by  a  court  of  law,  on  a  rule 
for  an  information,  ($qr>  Rtp*  229:  1  Burr.  603,}  or 
motion  for  an  attachment,  (&vy.  Rip.  acj,)  the  cofls  of 
(he  original  mlc,  or  motion,  do  not  tn  general  follow 
the  verdict,  but  Only  the  cofls  of  the  feigned  iffiie;  which 
cofls  are  to  be  reckoned,  from  the  time  when  the  feigned 
jf!'ue  waa  fir  ft  ordeicd  and  agreed  to*  1  Bun.  604.. 
Yet,  where  it  was  ordered,  by  the  confent  rule,  that  the 
colls  fhould  abide  the  event  of  the  iflue,  the  court  di- 
ir^icd  the  wWf  coils  to  be  paid  under  it.  2  Bur,-,  1021, 

III.  Where  the  plaintiff  recovers  fwglr  damages,  he 
is  only  emiilcd  to  jtnglt  colls  \  unfefs  more  be  exprefsly 
given  him  dv"  ilatute.  Hut  if '  tkuhh  or  tre&U  damages  be 
given  by  ftatute,  in  a  cafe  wherein  finglt  damages  were 
before  recoverable,,  the  plaintiff  U  eniitlcd  to  tltuhh  or 
treble  colli,  although  the  flaiute  be  fifent  refpccltng 
rhem ;  (Say.  Gjli  22%  •>)  as  in  an  action  upon  Stat. 
%Hfn-  4.  rh  i  t,  In  fom^  cafefi,  Anublt  and  write 

'  coft»  are  ratprefify  given  to  the  pliintifr ;  as  upon  the 
g?.me  la^*,  by  Stnj.  zGar  3.^  19  £  c«  And  wherever  a 
plain  tilt  is  ensiled  to  rf^kit  or  irehk  colls,  the  COlUgiven 
by  the  court  dc  intrcmrnn  are  to  be  doubted  or  trebled, 
as  well  as  thofe  given  by  die  juiy.  2  Lton.  j 2 :  Crc. 
E&L  eSa  :  3  Lev.  35  I  :  Cartb.  297,  3*1 \  z  Sir.  1048. 
but  fee  l  Tout  Rtp.  2jz,  But  double  or  treble  colb  are 
not  to  be  underftood  to  mean*  according  to  their  literal 
import,  twice  or  thrice  the  amount  of  fingle  cofls.  Where 
a  Ilatute  gives  dwhh  cofls,  they  are  calculated  thus: 
I.  The  common  tolh  ;  and  then  half  the  common  cofls. 
If  x/y^ie  colls,  1.  The  common  cofls  j  2.  Half  of  thefe  ; 
and  then  kaJf  of  the  latter. 


Double  or  treble  cofls  £re  alfo  in  fomc  cafes  cxprefuly 
given  co  the  defendant ;  a>  in  actions  again ll  parjfh  offi- 
cers, by  $,kat.  4.3  t,  %.  §  te>  j — a  gain  ft  juflicei  of  the 
peace,  conftables,  (&.  by  Stat*  7  Jac,  1.  c.  5  { — for  di- 
ftreilca  for  rent*  and  fervices,  by  Siat.  u  Gt*.  2.  c.  19. 
^  SI,  a  ;— and  againft  officers  of  the  excife  or  cuftomsp 
by  Stats.  13  Gvc,  3.  (.  jo.  §  34:  24  t7«.  3.7^  *- f*  47* 
y  35.  In  thefe>  and  fuch  like  cafe*,  where  it  does  not 
appear,  on  the  face  of  the  record,  that  the  defendant  is 
entitled  10  the  benefit  of  the  acr,  (as  where  he  pleads  the 
general  iti'tic.)  and  there  n  no  particular  mode  appoint" 
ed  for  recovery  of  the  co(U,  the  proper  mode,  after  a 
nonfuit  or  verdift  for  the  defendant,  is  to  apply  to  the 
court,  upon  an  affidavit;  of  the  faGs,  for  leave  to  enter  a 
fuggeilion  on  the  rolK  1  Sfr.  49,  50:  Caf.Pr,  C.  B. 
1 6  :  C#f,  tfmp.  Hitttfx.  12c:  /J.  t  38  :  a  S/f.  i  oz  1 .  is.  C. : 
S/y.  /?ir/.  a  14  :  3  Wilf.  44  a  t  C«»/'.  rrwjft.  HardnM.  125. 
But  where  a  particular  mcni?  U  M^putntcJ  by  Jlaru:e.  tor 
the  recovery  of  double  or  treble  colls,  m  by  the  certificats 
of  the  judge  who  tried  the  caufer  on  Stat.  y  Jac.  1.  r.  5, 
there  that  particular  mode  mutt  be  obferved ;  (z  Feat. 
4;  :  Doug.  Svo.  J07>  S  :  but  fee  Dcug*  8vo.  30^.  «.)  fo 
thflt  if  the  judge  certify,  there  is  no  need  of  a  fuggellion  j 
and  if  he  nut,  it  is  ufclcfs,  except  where  judgment 
goes  by  default*  Get/,  trap.  HjrJm.  138,  5. 

IY\  Costs  are  taxed,  as  between  party  and  party, 
I  by  the  Majttr  in  the  King's  Bench,  or  by  one  of  the  Pft* 
tbit&fttfiti  in  the  Com j nun  Pleas,  upon  a  hill  made  out 
by  the  attorney  for  the  party  entitled  j  or  frequency, 
without  a  bill,  upon  a  view  of  the  proceedings  \  and  if 
these  have  been  any  txtra  cxpencet,  whichdo  not  appear 
on  the  face  of  the  proceedings,  there  fhould  be  an  attida- 
vit  made  of  fuch  expences,  to  warrant  the  allowance  of 
them  ;  which  is  called  an  affidavit  of  intrtafid  colls.  Irnpt 
K*  B.  348*  It  is  ufual,  among  fair  praclifers,  to  give 
notice  to  the  oppoiitc  attorney,  of  the  time  when  the  colli 
arc  intended  to  be  taxed  ;  hi.  349.  But  in  order  to  en- 
force it,  there  mull  be  a  ruJe  to  be  prefent  at  taxing 
colls  :  which  rule  is  obtained  from  the  cterk  of  the  rates 
in  the  King's  Bench,  or  one  of  the  f-tond.irics  id  the 
Common  Pleas,  and  thould  be  duly  ferved  ;  after  wJiidi, 
if  the  cofls  are  taxed  without  notice,  the  taxation  is  ir- 
regular, and  the  attorney  liable  to  an  attachment. 

The  means  of  iccovering  Coils,  as  between  party" and 
party,  are  by  atth*  or  txeaitiwft  upon  a  judgm  :ju  ob- 
tained for  rhem;  or  by  attachment^  upon  a  rule  of  court, 
Thus,  in  ejrflxicnt,  where  there  is  a  verdicl  and  judg- 
ment again  (I  the  tenant,  an  acUon  may  be  brought,  of 
execution  taken  out  thereon,  for  the  cr.ils :  Ran.  Ej<&. 

140,  141.  But  where  the  plaintiff  is  nonfuited,  for  not 
confefling  leafe  entry  and  culler,  the  leiTor  of  the  plain- 
tiff mud  proceed  by  attachment,  upon  the  confem  rule. 
hL  iiiJ.T  1,  Saii.  359:  Bamcs  I  St.  And  fo  where  the 
nominal  plaintiff  is  nonfuitcd  upon  the  merits,  or  has  a 
verdict  and  judgment  againll  him,  the  only  remedy  is  by 
attachment  aguinfl  the  lefTur  of  the  plaintiff.    Run.  Ej. 

141,  3 .  See  title  Atlathmnt. 

Befidcs  the  ordinary  method  of  proceeding,  there  are 
certain  auxiliary  means  for  the  recovery  of  Coils,  as  be- 
tween party  and  party.  Theft  means  are  by  mot/tog  10 
fl.iy  ;he  procecdingi,  until  fecuriiy  be  given  for  the  pay- 
ment of  Cofts  1  or  until  the  Coils  are  paid  of  a  fortner 


a&ctv  for  the  fame  caufej  or  by  dwindling  si*  Cc-fUcf  one 
aft i cm,  iVom  thofc  of  another.  As  pxamp'ci  of  tlu-lc 
means,  it  maybe  mentioned,  that  in  .fjic7mtxt$  (i 
Cei,)  and  actions  m»»  |J&f«  697,  705  :  .7W*fj  126,) 
where  the  plaintiff,  or  hi*  leiTor,  is  wd/s^in  to  the  de- 
fendant, and  in  cafe  the  plaintltF  is  a  foreigner  r«  fjcltng 
abroad,  (1  Term  Rep.  267,  362,  401.)  the  defendant  may 
call  tor  an  account  of  his  refidence,  or  place  of  abode, 
from  the  oppoftte  attorney  ;  and  if  he  rcfufe  to  give  it, 
or  give  in  a  ft&Mou*  account  of  a  perfon  who  cannot  be 
found,  the  court  wilt  (lay  the  proceedings,  until  tecurity 
be  given  for  the  payment  of  Cofls. 

The  pra&ice  of  deducting  or  fetting  off  ihe  Cofls,  tn 
one  action  again  It  thole  in  another,  however  agreeable  to 
natural  juilicc.  does  not  teem  to  have  obtained  till  lately 
in  the  court  of  K.  B*  z  Sha}  891,1  ;oj :  Bull.  N.  P.  3  36  s 
4  Term  Rep.  iii.  But  in  C.  l\  it  has  been  frequently 
allowed  ;  and  that  not  only  where  the  parties  have  been 
the  Tame,  but  alio  where  they  have  been  in  fomemeafure, 
different.  <B<trn*s  1 45 :  2  Rtack.  Rtp>  826 :  Bull.  N.  ^.336. 

As  between  Jlmmey  and  Client %  the  former  may  main- 
tain an  afUon  againft  the  latter  for  the  recovery  of  his 
colls,  Cta  6V.  159,  160.— But  by  the  Stat.  $  fee.  1. 
c.  7.$  1,  aitomics  and  folic!  tor  3  mult  deliver  a  bill  to 
their  clients  be  rote  bringing  an  action:  and  by  Stat. 
2  Get.  2,  t.  33,  $  13,  (explained  by  Stat,  tz  Ge».  z.e.  15, 
and  made  perpetual  by  Stat.  30  Crs.  2.  c.  19.  S  7J,)  1° 
attorney  nor  folic! tor  {hall  commence  any  action,  till  the 
expiration  of  one  month  after  the  delivery  of  his  bill ; 
which  is  directed  by  the  acts  to  be  in  a  common  legible 
hand }  in  Exgiffii  except  law* terms,  and  fubferibed  with 
the  attorney'*  hand. 

The  faid  Stat.  2  Gee.  2.  e>  13,  alfo  directs  the  mode  of 
taxation  of  at  torn  ie*'  bills  by  the  o  facers  of  the  feveral 
courts;  and  direct  that  if  the  bill  isxed  he  lefs  by  a  ftxth 
part  than  the  bill  delivered,  the  attorney  mall  pay  the 
cofis  of  taxation :  but  if  it  lhall  not  be  lefs,  the  cons 
mall  be  in  the  difcrction  of  the  court. 

If  the  whole  bill  be  for  couvfyaHcit;^  or  for  bufiaefs 
dune  at  the  quarter  &c.  it  cannot  be  taxed.  But 

where  an  attorney  had  delivered  two  feparate  bills,  one 
of  which  was  for  fees  and  dilburfements  in  caufes,  an  J 
rhc  other  for  making  conveyance?,  a  rule  was  nude  for 
taxing  farb.  And  fb,  where  it  was  moved,  that  the 
Matter  might  be  directed  to  tax  thofc  snides  in  an  at- 
torney's bill,  which  related  to  conveyancing  and  parlia- 
mentary Luiinef*,  the  reit  being  for  management  of  cauics 
in  the  court  of  King's  Bench.  Lord  Matufolid  fiicl,  there 
was  no  doubt  but  the  mailer  might  tax  the  whole. 
flatnci  C.  B.  141,  2  :  4  Term  Rep.  124  :  Say.  Rep.  233 : 
Hay.  Co/Is  320. 

It  is  not  ncceffary  for  the  executor  or  admini flutter  of  an 
attorney «  to  deliver  a  bill  of  cofb,  for  bulinefs  done  by 
his  teflator  or  intcltatc,  before  the  commencement  of  an 
action ;  [Caf.  Pr.  C.  B+  ce  ;)  the  Stat.  2  Ceo.  a.  e.  23. 
^25,  being;  confined  to  actions  brought  by  the  attorney 
himfeJf,  and  not  extending  to  his  perfonat  repreferua. 
lives.  And,  in  the  court  of  Common  Pieas,  they  will 
not  fuffer  fuch  a  bitl  to  be  taxed:  {Hornet  119,  12a: J 
but  in  the  court  of  King's  Bench  it  is  otberwife  ;  (  2  Stra. 
1056  :  S*y.  Ojis  324!  5  :  Imp*  K.  B.  482  \)  for  there,  the 
biJ  may  be  referred  to  be  taxed,  on  the  defendant**  un- 
dent: tig  io  p-\v  what  is  due. 


If  an  attorn  ?y  lefcft  to  deim-r  -t  bill  io  fm  cne-nt,  ffte 
latter  may  compel  him,  by  talcing  our  a  iMmmons  before 
a  judg.?{  and  if  the  attorney,  on  being  ferved  therewith, 
do  not  attend,  an  order  will  be  mada  for  deltvering  ir» 
within  a  rcafonabie  time.  If  he  flill  neglecl  to  deliver 
it,  the  order  mould  be  made  a  rule  of  court ;  and  on 
fervlng  the  Tim?,  and  making  arUdavk  thereof,  the  court 
on  motion  will  grant  an  attachment.  Dm*.  8vo.  199. 
in  n :  Imp,  K.  479^  The  bill  being  delivered,  the 
client  may  apply  for  a  judged  fummon?,  to  fliew  cauf?, 
why  it  mould  not  be  referred  to  the  proper  officer  o  ba 
ta.xed ;  upon  which  an  order  will  be  m  ;de,  the  client 
undertaking  to  pay  what  fliall  appear  to  be  due  upon 
fuch  taxation.  Imp.  K.B.  479,  If  the  attorney  do 

not  attfndt  an  order  will  be  made  of  cotfrfe.  Hue  the 
ctient  cannot  have  a  fummons  for  delivery  of  the  bill, 
and  taxing  it,  together,  ffl  4^0:  Batws  C\  B.  126. 

Costs  iv  Equtrv,  are  allowed  for  failing  to  make 
an  anfwer  to  a  bill  exhibited  j  or  making  an  infuflicient 
anfwer:  and  if  a  iirA  anfwer  be  certified  by  a  matter  to- 
be  infufheient.  the  defendant  is  to  pay  40  j.  Ccfs ;  3  L  for 
a  fecond  mfufHcient  anfwer;  4/.  for  a  third,  E/o  &m  if 
the  anfwer  be  reported  «ood,  the  plaintrir  mail  pay  the 
defendant  40  j,  G>fii.  An  anfwer  h  nor  to  be  filed,  (till 
when,  it  is  not  reputed  an  anfwer,)  until  Csjls  for  con- 
tempt in  not  anfwering  arc  paid.  By  Stnt.  4  Z$  c  An  c*  t6t 
if  a  plaintiff  in  Chancery  difmillbs  his  own  bill,  or  the 
defendant  difimhTes  the  fame  for  want  of  profecution, 
Cofls  are  allowed  to  the  defendant. 

In  other  cafes  it  fcems  that  ihe  matter  of  Cofls  to  be 
given  to  either  party  is  not  in  equity  heid  to  be  a  point 
ofright>  but  merely  difcretionary,  under  StaJ1  17/2,2. 
c.  63  according  to  the  cireumilance&  of  the  c*fe.  Vet 
the  Stat*  15  H.  6.  e.  14,  which  requirei  furety  to  fitJtfy 
the  parry  grieved  his  damages,  on  granting  the  fub- 
posna,  feema  exprefsly  to  direct  that,  as  well  damages  a* 
coih  mall  be  given  to  the  defendant,  if  wrongfully  vexed 
in  this  court. 

In  cafe  of  a  great  fraud,  a  perfon  may  be  obliged  to 
pay  fuch  Co/li  as  fhall  be  afcertaincd  by  the  injured  par- 
ty's oath,  2  y&n*  1*3. 

COT,  In  the  old  Saxm  fignifies  cottvgf,  and  fo  is  Hill 
uA:d  in  many  parti  of  England, 

COTAR1US,  A  couager:  the  ctttani,  or  cottagers, 
arc  mentioned  in  Dzmcfday. 

COTE  AKtt  COT.  The  names  of  places  which  begirt 
or  end  with  thefe  words  or  fyllables,  have  the  fignift^aiion 
of  a  little  houfe  or  cettagr :  there  are  lifcewife  dove  epteet 
which  are  fmall  houfes  or  places  for  the  keeping  of  ifoves 
or  pigeons.  See  title  Pigen-Hw/e* 

COTELLUS,  COTERIA,  A  fmall  cottage,  houfe, 
or  homeltall.  Ctfctf. 

COTERELLUS.  Cotarius  and  (vitrelUs,,  according  to 
Spelmtxn  and  Du  Mrf/he,  are  fertile  tenants;  but  in  Dbvttf- 
day  and  other  ancient  MSS.  there  uppcars  a  diAindion  aa 
well  in  their  tenure  and  quality,  as  in  their  n*mc.  For 
the  catitrbii  held  a  free  foe  age  tenure,  and  paid  a  itated 
firm  or  rent  in  proviiions  or  money,  with  fome  occauonaL 
cuftomary  fervice*;  whereas  t lie  a>tettll*i fcems  to  have  held 


in  mere  viilenage,  and  his  perfoi 
difpofable  at  the  pleafure  of  the  \\ 
COTESWOLD.  Is  ufed  for 
feeding  on  hills  :  from  the  Staff • 
where  theie  is  no  wood. 


fae  and  goods,  were 
Parwb.JbtiH*  310, 
:Cp~cotc*  and  fheep 
and  wild,  a  place 

co;garf„ 
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C OTG  ARK.  v  kind  of  refufe  wool,  An  lungor  cloltcd 
to-jethcr,  that  it  cannot  be  pulled  nfunder.  By  Stat.  I  3 
R.  t.  cap.  9,  it  is  provided,  that  neither  dt-nt7.cn  nor  fo- 
reigner fl»:iU  make  any  other  refufe  of  wools  but  eotgare 

and  tUBAt. 

CO  TL.AND  and  COTSETHLAND,  Land  held  by 
a  cottager,  whether  in  focagc  or  villenage. — Paiotb.  An- 
tia.  $3*. 

COTSETHL  A .  COTSETLE.  The  little  feat  or  man- 
fion  belonging  to  a  (mall  f;irm.  Cartuf.ir.  Mala/bur.  MS. 

CO  TSETHUS,  A  cottage-holder,  who,  by  fcrvile  te- 
nure, was  bound  to  woik  for  the  lord.  Coivel, — Cotftts  are 
the  meanell  fort  of  men,  now  termed  cottagers.  And  cot- 
Aii  are  thofc  who  live  in  cottages.  Leg.  Hen.  1.  r.  30. 

COTTAGE, cotagium.~\  A  little  houfefor  habitation, 
without  lands  belonging  to  it. 

By  the  fiat.  31  Eliz.  c.  7,  cottages  were  prohibited  to 
be  creeled  wirhout  laying  at  lcaft  four  acres  of  land  to 
the  fame  ;  and  divers  other  icflriftions  were  thereby  in- 
joined.  But  this  W8S  repealed  by  flat.  15  Geo.  3.  c.  32, 
fe:ting  forth  that  the  laid  fat.  of  }\  Eliz,.  had  laid  the 
indultrious  poor  under  great  difficulties  to  procure  habi- 
tations, and  tended  very  mu«.h  toleffen  population  ;  and 
in  divers  other  refpe&s  was  inconvenient  to  the  labour- 
ing rart  of  the  nation  in  general. 

COTTON  Llb'RAKY,  For  better  fettling  and  pre- 
fefvii  -  r he  library  kept  in  the  houfe  at  Wrftminfer,  called 
I  ':'</;.  in  rhe  name  2nd  family  of  the  Cottons  lor  the 
benefit  of  the  Public,  a  ftatute  was  made  12  W.  3.  c.  7. 
See  Stats,  c,  Aim.  c.  30  :  26  Gto.  2.  >:.  22. 

COTTONS,  Not  within  27  Hen  8,  concerning  the 
true  making  of  cloth,  27  H.  S.  e.  \z.feM.  3.  See  lirlc 
Callico'.  MttttufaQuitri ;  Navigatt9n-Atlh . — Stealing  cot- 
ton out  of  places  ufed  for  whitening  or  dying  it,  felony 
without  clergy.  Stat.  i8Gi*.  3.  c  27. 

C  0  TUG  A,  Coat  armour.  IValfing.  1 14. 

COTUCHANo,  Boors  or  hulbandmcn,  of  which  men- 
tion is  made  in  Dtnufday. 

LOUCHER,  or  CO  URL  HER,  A  fador  that  conti- 
nues abroad  in  fomc  place  or  country  for  traffick  ;  as  for- 
merly in  Gafcoign,  for  buving  of  wines.  Stat.  37  Ed.  3.  r. 
1 6.  This  word  is  alto  ufed  for  the  general  book  wherein 
any  corporation,  is'c.  rcgiller  their  particular  acls.  3^4 
Ed*  6.  r.  to. 

COVEN  ABLE,  Fr.  ctnvenahle,  Lnt.  ratiot.-ali/it.]  What 
is 'convenient  or  fuitable. — Every  of  the  /ami  three  forts 
«f  goids,  ice.  Jball  be  gejd  and  coi  enable,  01  in  old  time 
bath  hen  ufed.  Stat.  31  Ed.  3.  cap.  2.  Ccunal'ly  indowed, 
that  is,  indowed  as  is  fitting.  St.  4  H.  8.  <.  it.  Sec  Plov.d. 

COVENANT, 
Convfktio.]  The  agreement  or  content  of  two  or 
moreby  deed  in  writing,  (baled  and  delivered  ;  whereby 
cither,  or  one  cf  the  parties  doth  promife  to  the  other  that 
fomtthing  is  done  already  or  (hall  be  done  afterwards  : 
he  that  make6  the  covenant  is  called  the  co  veuantor t  and 
he  to  whom  it  is  nude,  the  covenantee.  See  Shep.  Toucbfl. 
1O0,  and  on  the  whole  of  th;s  fubjett  at  length. 

I.  The  feveral  Kinds  of  Covenant/,  and  by  <tvbat  Words 
tbry  are  incited. 
JI.  What  Covenants  art  good  and  bindings  and  by  whom 
they  may  bt  made. 


III.  U7>o  Jball  take  Advantage  of  Covenants,  at  1  voho  ire 
bound  by  them. 

IV.  What  Jball  be  a  Perfenrnnnce.and  what  a  Breach  cf 
Covenant. —And  of  Penalties j or  Non- performance. 

I  A  Covenant  is  generally  cit  her  in  facl  orin  law ;  in  fart 
is  that  which  is  exprcfslv  agreed  between  the  pamcs,  an  I 
inferted  in  the  deed;  and  /'//  Ajw,  is  that  covenant  which 
the  law  intends  and  implies,  though  it  be  not  cxprcfTcd  in, 
words  ;  as  if  a  leflbr  demif-*  and  grant  to  his  lefl're  a  houle 
or  lands,  &e.  for  a  certain  term,  the  law  will  intend  a 
covenant  on  (he  lcfllr's  parr,  that  the  leflcc  (hall,  during 
the  term,  quietly  enjr,  the  fame  againtt  all  incumbrance*. 
I  Infi.  384. 

There  is  alfo  a  Coven  tJ  tvaf,  and  Covenant  peifonal :  a 
covenant  real  is,  that  whereby  a  man  ties  himfelf  to  pail  a 
thing  real,  as  lands  or  tenements ;  or  to  levy  a  fine  of 
lands,  teV.  And  co  tenant  pafonal,  is  where  the  fame  is 
annexed  to  the  perfon  and  merely  perfonal ;  as  if  a  pc-- 
fon  covenants  with  another  by  deed  to  build  him  a  houle, 
or  to  fervc  him,  &e.  P.  N.  H.  145  :  5  Rrp.  10 

Covenants  are  likewife  inherent,  that  tend  to  the  fupport 
of  the  land  or  thing  grj.nted  ;  or  are  collateral  to  it;  and 
arc  affirmative,  where  fomewhat  is  to  be  performed  ;  or 
J  negative  ;  executed,  of  what  is  a'ready  done,  or  executory  : 
I  a  covenant  being  to  bind  a  man,  to  do  fomefhing  infuturo% 
is  for  the  moll  part  waiter?.  1  Pint.  1 76  :  Dyer  1 1 2,  27  1. 

A  covenant  to  fettle  or  convey  particular  lands,  will 
not  at  law  create  a  lien  upon  the  lands ;  but  in  equity 
fuch  a  covenant,  if  for  a  valuable  conftderation,  will  be 
deemed  a  fyccific  lien  on  the  lands,  and  dectced  againlc 
all  perfons  claiming  under  the  covenantor,  except  pur- 
chasers for  valuable  confidcration,  and  without  notice 
of  fuch  covenant.  Fhub  v.  E<>< ! of  in,l(b<!fea,  1  P.  Wms, 
282:  Frcemoult  v.  Dtdirey  l  P.  H'ms.  429.  Coventry  v. 
Cottentty;  bell  reported  at  the  end  of  Francis's  Maxims ; 
For  Equity  confiders  that  as  done,  which  being  dilUr.clly 
agreed  to  be  done,  ought  to  have  been  done.  Grounds  and 
Rud.ments  of  Lotjj  and  Equity,  p.  yc. 

A  general  covenant  to  fettle  lands  of  a  certain  value, 
without  mentioning  any  lands  in  particular,  will  not 
create  a  fpecific  lien  on  any  of  the  lands  of  the  cove- 
nantor, and  therefore  cannot  be  fpecifically  decreed  in 
equity.  Fremcult  v.  Drjire,  1  P.  Wtois.  430.  But  if  the 
covenantor  exprefcly  declare  the  fettiement  to  be  in  exe- 
cution of  his  po*er,  though  the  particular  lands  to  be 
charged  be  not  fpecified,  equity  will  afcertain  them, 
Co.enfy  v.  Cvventry^  Francises  Maxim/:  Gilb.  Rep.  ltio. 

It  is  held  in  all  cafes  where  words  that  begin  any  len- 
ience arc  toidittuuil,  and  give  another  remedy,  they  lha!I 
not  be  conlb  ued  a  covenant ;  and  yet  if  words  of  condition 
and  covenant  are  coupled  together  in  the  fame  fentence, 
as  Ptovided  uPwaytf  and  it  is  covenanted%  &c.  in  that  cafe 
they  may  be  adjudged  both  a  comUtion  and  covenant. 
March  103. 

The  law  does  not  feem  to  have  appropriated  any  let 
form  of  words,  as  abioluteiy  necclfary  to  be  made 
ulc  of  in  creating  a  covenant ;  and  therefore  it  fcems  that 
any  words  will  be  effectual  for  that  purpofe,  which  fhew 
the  party's  concurrence  to  the  performance  of  a  future 
aft  ;  as  if  leflee  for  years  covenants  to  repair,  ijfe.  Pro- 
vided  always,  and  it  is  agretdt  that  the  le/fir  Jball  find  gnat 
timber,  eJ(.  this  makes  a  coieitant  on  the  part  of  thc*leflor 
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to  ftud  great  timber,  by  the  word  >: \pe<d\  and  ic  fha't  not 
be  a  qualification  of  the  covenant  of  the  lcffcc.  i  Kcw  At » . 
527. — Sec  1  Bkn*  290-  v 

The  dependence  01  independence  of  covenants,  is 
to  be  collected  from  the  evident  fenfe  end  meaning  cf  the 
parties ;  and  however  tranfpofed  they  may  be  in  a  deed, 
their  precedency  mull  depend  on  the  order  of  time  in 
which  the  intent  of  the  tranfa&ion  requires  their  per- 
formance."  Per  L<rd  Mansjield.  j onti  v.  Buklx,  Dugl. 
605. — See  alfo  Hotham  v.  The  Eafl-lndia  Compaq,  1  'trim 
Rep.  638.  Where  the  participle  dying,  ptrfwn&iitg,  paying, 
repairing^  is  prefixed  to  a  covenant,  it  is  clearly  a  mutual 
covenant,  and  not  a  condition  precedent.  Leone  v.  Eyie, 
2  Black,  Rep.  1312  J  Alien  V.  Babingtott,  Sid.  280:  Atkin- 
fen  v.  Morrue,  1 2  Mui.  503.  But  where  the  covenant 
goes  to  the  whole  coniidcration  on  both  fides,  there  it  is 
a  condition  precedent.  Duke  of  S:.  AUem%i  v.  Sbtre,  1  H. 
Black.  Rep.  270. 

If  one  makes  a  leafc  for  years,  referving  a  rent,  action 
of  covenant  lies  for  non-payment  of  the  rent  j  for  the  red- 
dendam  of  the  rent  is  an  agreement  for  payment  of  it, 
which  will  make  a  covenant.  2  Danv.  230.  A  leafe  is 
jriaue  to  two,  and  one  feals  the  deed,  but  the  other  doth 
not ;  if  he  accepts  the  cflate  and  occupies  the  Kind,  he  is 
bound  to  perform  the  covenants  for  payment  of  the  rent, 
reparations  and  the  like.  1  Shcp.  Alt.  458. 

If  one  man  twyenmfiti  to  pay  another  20/.  at  a  day  ;  al- 
though he  may  have  adtion  of  debt  for  the  20/.  yet  it  is 
faid  he  may  have  covenant  at  his  election.  2  Dam'.  229. 

It  is  agreed  that  A.  B.  mall  pay  to  CD.  ico/.  for 
lands  in  £.  this  is  a  mutual  covenant,  whrreon  action  of 
xovcnn<:t  may  be  brought  if  C  D.  will  not  convey.  1  Sicl. 
423.  But  where  there  arc  mutual  covenants,  and  the  one 
not  to  be  performed  before  a  precedent  covenant,  in  fuch 
cafe  one  coyetumth  not  fuable  till  the  olher  is  performed: 
though  if  the  covenants  are  diftindt  and  mutual,  fever*] 
actions  may  be  brought  by  and  a<*ainft  the  parties.  1  Lit. 
Abr.  3$o:  2  Mod.  74.  In  a  covenant  to  pay  another  fo 
much  money,  he  making  him  an  etfate  in  fuch  land, 
it  ii  is  been  adjudged,  that  if  he  tender  the  cover.auttt  a 
feoffment,  and  oifcr  to  make  livery,  he  may  have  action 
of  covenant  for  the  money,  as  if  he  had  made  a  title. 
3  Saty,  107. 

Where  a  man  covenants  that  he  hath  poser  to  grant,  and 
th  tt  the  grantee  fliall  quietly  enjoy  notwithstanding  any 
claiming  under  him  ;  thefe  arc  diitinCt  covenants,  for  one 
goes  to  the  title,  and  the  other  to  the  poffiffson.  1  Med.  10 1 . 

There  is  this  difference  however  between  a  covenant  and 
condition  ;  a  condition  gives  entry,  and  covenant  gives  an 
action  only.  Ozvcn  54.  A  perfon  cannot  have  action  of 
covenant  upon  a  verbal  agreement,  for  it  cannot  be 
grounded  without  writing,  except  by  fpecial  cultom. 
/•.  .V.  B.  145. 

\\.  All  covenants  between  pcrfons  mud  be  to  do  what 
is  lawful,  or  they  will  not  be  binding  ;  and  if  the  thing 
to  be  done  be  impoffible,  the  covenant  is  void.  Dyer  I  iz. 
But  where  the  thing  ii  lawful  at  the  lime  of  the  covenant 
made,  and  afterwards  the  matter  agreed  to  be  done  is 
prohibited  by  aft  of  parliament,  yet  fuch  covenant  will  be 
binding.  3  Mod.  39.  And  if  a  man  envewtoti  to  do  a 
thing  before  a  certain  time  ;  and  it  becomes  iw^JJiblc  by  the 
act  of  God,  this  lhall  not  excufe  him,  inafmuch  as  he 
hath  bound  himfclf  prccifcly  to  do  it.  2  Danv.  Abr.  84. 

Vol.  I. 


Though  a  covenant  to  fUnd  feifed  of  land*  to  be  after 
purchafed  be  void  at  law,  unlefj  there  be  fome  nc**  aft 
to  be  done ;  yet  it  feems,  that  a  covenant  to  fettle  lan<;s 
of  fuch  a  value,  will  charge  after-purchafed  foods,  though 
the  covenantor  had  none  at  the  time  of  executing  the 
covenant.  Took  v.  Haflm^,  z  fern.  97. 

If  a  perfon  covenants  cxprcfsly  to  repair  &  houfe,  and  it 
is  burnt  down  by  lightning,  or  any  other  aaident,  jrei 
he  ought  to  repair  it  ;  for  it  was  in  hi;  power  to  BaVe 
provided  again  t! ;  it  by  hi*  contract.  Alteyn  26,  27  :  1  L  I. 
Abr.  149.  But  he  U  not  d  bound  by  covenant  iu  law. 
Where  heufes  arc  blown  down  by  temped,  the  law  cx- 
cufes  the  lefi'ee  in  an  acYion  of  waflc ;  though  in  a  covenant 
to  repair  and  uphold,  ic  will  not.  1  Plovtsd.  29.  If  a 
leflec  for  ye^rs,  rendering  rent,  covenants  for  him  and 
his  affigns  to  repair  the  houfe,  and  after  the  IciTce  allien-, 
over  the  term,  and  the  leflbr  accepts  the  rent  from  the 
affignee,  and  then  the  covenant  is  broken ;  notwithstand- 
ing acceptance  of  rent  from  the  afligncc,  afrion  of  cove- 
nant lies  again  ft  the  m  il  lefTee,  on  his  exprefs  lovctvtnt  to 
repair:  and  this  perfonal  covenant  cannot  be  transferred 
by  the  acceptance  of  the  rent.  2  Danv.  Abr.  240.  See  title 
Alignment,  and  pcft.  III. 

Action  of  covenant  alfo  lies  on  ove  -.ant  for  payment  of 
rent  again*!  fuch  Icll'ce  ;  but  not  acYion  of  dilt  afcer  accept- 
ance. 3  Rep.  24.  In  covenant  Upon  a  demife,  rendering 
rent,  the  defendant  cannot  fay,  that  part  of  it  wauo  be  al- 
lowed ;  for  this  is  a  covenant  again  ft:  a  covenan'.  Corti.  21. 

An  infant  within  age  may  bind  himfclf  apprentice ; 
but  neither  at  Common  law  nor  by  Itatutc  may  be  bound 
by  covenant  for  his  apprcnticefhip,  fo  as  to  make  him 
liable  to  an  action  of  covenant,  if  he  depart,  &e.  But 
by  the  cu.tom  of  London  he  may  bind  himfclf  by  his  ro- 
vcnar.t  at  fourteen  years  old.  1  Go.  129:  iPhtcb.  6j. 

III.  The?  1.  may  be  an  agreement  and  covenant,  only 
to  be  performed  by  the  parties  themfches ;  and  there  are 
fome  covenants  which  none  but  the  party  and  his  heirs  may 
t«|c£  advantage  of,  being  fuch  as  concern  the  inheritance, 
and  defcend  to  the  heir,  as  knit  to  the  cllate:  covenants 
in  grofs  go  to  the  executors,  £sV.  r  AV.  Ah  .  5  20 :  2  Da  n  . 
235.  Not  only  parties  to  decdi,  but  their  executor*  and 
adminiftrators,  fhall  take  advantage  of  inbayni  covenant*, 
though  not  named  ;  and  every  affiance  of  the  land  may 
have  the  benefit  of  fuch  covenants  :  likewifc  executors  and 
tfligsu  are  bound  by  them,  although  not  named,  as  a  <■<?- 
vfjimi  to  repair,  &tV.  5  Rep.  16,  17:  1  Co.  552.  If  a 
man  covenants  with  another  to  do  any  thing,  his  heir  tha!l 
not  be  bound,  tmlefs  he  be  exprefsly  named:  and  yet  where 
a  IcfTcc  covenants  to  repair,  the  heir  fhall  have  the  benefit 
of  the  covenant,  though  not  nawied,  becsufc  it  rum  vihh 
the  lend.  2  Lev,  92  :  5  Rep.  8. 

'I  he  executors  and  adt-tintf  raters  of  the  covenanter  will  be 
bound  by  the  covenant,  though  not  named,  unlefs  the 
covenant  be  of  fuch  a  nature  as  not  to  allow  of  its  being 
performed  by  any  other  perfon  but  the  Covenantor.  See 
Dyer  14.  pi  69 :  I  Rdl.  J6r<  519-  /.  35  :  Hyde  V.  Dean 
&  Canons  of  IVindfet ,  Cro.  Etiz.  553. 

All  pcrfons  to  whom  the  land  dcfccndcd,  were  by  the 
common  law,  entitled  to  the  benefit  qf  covenants  which 
run  with  the  land  ;  but  grantees  of  the  reverfion  were 
not.  The  Stat.  32  Hen. 8.  c.  34,  therefore enaclcd,  «'  That 
all  grantees,  ilc.  of  reverfion s,  fhould  have  the  like  ad- 
vantages againlt  the  lcfTees,  their  executors.  cV.  by  cn- 
T  t  try 


COVENANT  III. 


try  for  nan  payment  of  the  ren\  or  for  doing  wafic,  or 
other  forfeiture  ;  and  the  lame  remedy  by  action  only, 
for  not  performing  c.her  c  onditions,  covenant*,  or  agree- 
ments contained  in  the  .cafes,  againft  thclefiees;  as  he 
k'Jlors  or  grantor*  hid  **  The  ftatute  alfo  gives  the  IcfTees 
the  fame  remedy  pgainft  the  grantees  of  the  rtvcrlion, 
wht.li  they  might  have  hau  j»g  infl  their  grantors.  It 
mull  nofj  however,  be  undciftood  from  the  general 
word*  of  the  ftatute,  th-.t  the  grantee  of  the  rcverfton  can 
take  benefit  of  every  forfeiture  by  force  of  a  condition, 
I.jrd  Coie  conceiving  the  operation  of  the  ftatute  to  be 
confined  to  luch  conditions  as  are  either  incident  to  the 
rcverlior',  as  r»mt  ;  ot  f i  r  the  benefit  of  the  State,  as  for 
n  t  doing  <<f  w.-iiic,  for  keeping  the  houfes  in  repair,  for 
making  ot  rettcej,  cr  iui.li  like  ;  and  not  for  the  payment 
of  any  fum  in  grols,  delivery  of  corn,  wood,  or  the  like. 
See  Co.  Lit.  215,  where  a  variety  of  refolunons  upon 
this  llatu  e  are  ft  , ted,  and  the  authorities  referred  to. 
See  alfo  6  /*/*.  Ab.  Covenant,  (K.  3.)  p.  397:  If 'ebb  v. 
R  3  V.  R.  393. — Sec  further  Lac.  Ab> .  Covenant  t 
(E.  6.):  kin  Ab.  Covenant,  (IC.  3.) 

The  ILbility  of  the  aflignce  dors  not  extend  to  cove- 
nants broken  before  the  alTignment ;  as  a  covenant  to 
build  wi'hin  a  certain  time,  whii  h  was  pail  before  the 
alignment.  Grefcott  v.  Green,  1  Salk.  199:  St.  Saviour's 
Soutbwark  v.  Smith t  3  Ban.  1271  :  1  B.'.i.  R.  351.  Nor 
is  the  afiignee  to  be  afTe£led  by  any  covenant  broken  after 
he  has  dliigncd  over.  B  suiter,  v.  Canon,  1  Free*.  3  ;6. 

A  collateral  covenant  to  be  done  upon  the  land,  as  to 
Wuild  d:  i*vo,  fhall  bind  the  aflignce  by  cxprefs  words ; 
in  this  cafe,  the  allignees  arc  bound  by  the  terms  of  the 
covenant,  for  unlefs  named  they  would  not  be  bound  by 
law;  "  *or  the  covenant  concerns  a  thing  which  was  not 
.  -.  at  the  time  of  the  demifc  madv  ;  but  to  be  newly 
built  af;er,  and  therefore  fhall  bind  the  covenantor,  his 
executors  and  adminiftrafors,  and  not  the  aflignce  ;  for 
the  law  will  not  annex  the  covenant  to  a  thing  w  hich  hath 
no  being."  S/rrr<r*s  Cafe,  5  Co.  16  4.  But  as  the  law 
would  fultain  fucha  covenant  againil  the  covenantor  and 
his  afngnr,  if  rxprefsly  included  in  the  covenant,  and 
give  d-mages  for  its  non  pe/famance,  ic  fhould  ftem  to 
follow,  that  the  coxensrtee  would  be  inti?fed  in  equity 
to  a  decree  tor  the  fpecitic  performance  of  fuch  covenant 
to  build  ;  and  of  this  opinion  Lord  Hwdv.lfke  appears  to 
have  been,  in  the  cafe  of  the  City  of  Low/cn  v.Najb,  3  Atk. 
515:  t  Wfd*  1  f.  Hut  in  the  cafe  of  Lvcc.i  v.  C"ir.mcrjnr<! , 
3  Bit.  C.  R.  166.  Lord  Th*rl<no  C.  held,  44  That  there 
could  net  be  a  decree  to  rebuild  in  purfo:mce  of  a  cove- 
nant, for  that  he  could  no  more  undertake  the  conduct 
of  a  rebuilding  than  of  a  repair.** 

At  law  the  Ajjigme  is  liable  on!y  for  the  rent  actually 
incurred,  or  covenants  broken  during  his  priUfTion. 
vmUu  v.  Canon,  1  Frton.  336.  If  therefore  ne  aflign 
ihc  very  day  before  the  rent  become*  due,  the  lelTor  can- 
not maintain  hi*  action  for  it.  <To\ty\.  Pitcber,  Ci.  ib. 
177  :  4  .If*/.  7  t :  3  Co.  22  :  1  Sr.lk.  81  :  1  Frtrnt.  326. 
Nor  will  the  circumftancc  of  fuch  alignment  being  per 
frixuJir.:,  as  to  a  beggar,  alter  the  cafe.  Ltionx  v.  ffajb, 
Stt.  1221  :  Bulfrr'j  X.  P.  1^9.  But  fee  Knight  v.  Ft  re- 
man, I  k'ttt.  329,  331  :  7*.  Rcjtn.  303  :  7".  %*es  109;  in 
which  the  v.liuity  of  fuch  alignment  was  denied.  Bu: 
wharever  may  be  the  rule  of  law  upon  this  point,  it  fecms 
to  be  now  fettled,  that  courts  of  equity  will  compel  an 
aflignce  of  a  term  to  account  fcr  ;Uc  ft  it  the  whole  time 


he  ved  the  land.  TfUut*  v.  Celt-,  I  rem.  t6r.  Wlve- 
ther  eq-ntv  will,  in  order  to  fee u re  the  future  rents,  under 
any  circumftances,  reftrain  an  afHgnee  from  alhgning  to 
a  beggar  or  tnlolvcnt  perfon,  w  is  confuiercd  but  not  de- 
tei mined,  in  the  cafe  of  Pbl!/or  v.  (barf,  2  Atk.  219. 
If  the  aflignee  offer  to  give  up  the  pofTeilion  to  the  lelior 

00  reafonable  terms,  and  the  leflbr  refufe  to  accept  feeb 
furiender,  it  were  clearly  too  much  for  a  court  of  equity  , 
in  rcilriclion  of  a  legal  right,  to  prevent  the  aflignroer.t. 
yaillnnt  v.  DoAcmcde,  2  Atk.  546.  Hut  fuppofing  the  IcfTcr 
to  le  willing  to  accept  of  a  lurrendet  of  the  term,  and 
the  aflignce  wantonly  to  iniirt  on  his  leg.il  right  to  adigr, 
when  and  to  whom  he  plcafcu.  it  feems  that,  under  cer- 
tain circumftances,  a  court  of  equity  might  without  im- 
propriety interpofc  to  prevent  the  ahuic  of  fuch  right  ; 
and  this  Lord  Hatdwicke  appears  to  admit,  in  k'aillant  v. 
Dodomedr;  for  having  ftatcd  the  lega'  right  and  the  pro- 
priety of  courts  of  equity  in  genvral,  following  the  rule 
of  law,  he  obferves,  "  but  it  i>  true  in  fome  sort  of  aJSgn« 
ments,  made  by  tenants,  the  vourt  has  iutcrpofed  nor 
docs  the  dimcuity  reported  to  have  occurred  to  Lord 
//f  ./i'..  v!y,  in  I'hiipot  v.  H.are,  appear,  upon  examina- 
tion, to  have  been  inti;led  to  much  attention.  His  Lord- 
fliip  is  reported  to  have  faid,  44  As  to  the  accruing  rents, 
it  is  a  point  of  more  difficulty  ;  for  the  covenant  in  this 
leafe  not  to  aflign,  does  not  run  with  the  land  to  the 
aflignce,  bec*t:if  aiH^nees  are  not  bound  by  name  in  the 
covenant."  Whence  it  might  be  inferred,  that  if  affigns 
had  been  exprehly  included  in  the  covenant,  his  Lerd- 
ihip  would  have  conlidered  them  bound  by  the  covenant. 
But  whether  aflignees  be  bound  or  not  by  a  covenant> 
does  not,  (except  in  the  cafe  of  a  collateral  covenant  to 
be  done  upon  the  land,)  depend  upon  their  being  n.jmed 
in  the  covenant;  for  if  the  covenant  run  with  the  land,, 
aflignees  aie  bound,  whether  named  or  not ;  and  if  the 
covenant  do  not  run  with  the  land,  but  is  a  perfonal 
contract,  or  reflect  fomething  to  be  done  purely  colla- 
teral to,  and  not  on  the  land,  they  are  not  bound,  though 
they  be  exprefsly  nsmcd.  See  S/tnca  'i  cafe,  5  Co.  16  b\ 
17  <f.  1  hcrefbre,  whc'.hrr  the  affignce  was  named  or 
not,  was  immaterial  to  the  queftion,  Whether  the  affig- 
nce was  bound  by  the  covenant  not  to  aflign  without 
confent  of  the  leffor?  Nor  does  it  appear  as  having  been 
nccciiary  in  order  to  dc  te:  mine  whether  a  court  of  equity 
fliould  reftrain  an  afttgnment  to  a  beggar,  prcvioufly  to 
dcermine,  whether  the  tiiHgncc  was  bcund  by  the  co- 
venant not  to  a.Tign  ;  for  fuppofing  the  aflignce  to  be 
bcund  at  law  by  1.  -  covenant,  equity  may  reltrain  the 
wanton  and  fraudulent  breach  of  a  covenant ;  and  fup- 
pofing him  not  to  be  bound,  yet  he  m*y  be  affected  in 
ronft.ience  upon  the  fame  principle  that  the  aflignee  of  a 
merely  perfonal  covenant  may  be  affected  in  confeience, 
though  not  bcund  at  Lw.  See  Ctty  of  Lornhn  v.  Rjibtnond^ 
2  V r'n.  42 1 .-— Treat,     Equity ;  350.  in  a. 

The  grantee  of  a  reversion  may  bring  action  of  ecventtnt 
againil  a  lelTee,  as  well  in  the  count)  where  the  demife 
w  is  made,  as  in  the  county  where  the  lands  lie.  Cartbrvi 

1  S3.  A  perfon  evvauutfi  witn  another,  to  pay  him 
money  at  a  lime  to  come,  and  doth  not  fay  to  his  exe- 
cutors, £yV.  if  the  covenantee  die  before  the  day,  yet  his 
executors  cr  adminiflrat.uj  (hfttj  ha*e  the  money.  A,r 
1  12,  257,  And  in  every  tcj<:  where  the  tejiatct  h  bound 
by  a  covenant,  the  executer  fhall  t«c  bound  by  it  ;  if  it  be 
not  determined  by  his  death.  48  Ed.  3.  2:  2  Dan.  .  23?. 

El  A 


COVENANT  IV. 


U  A.  fififvd  of  laud  in  fee,  Conveys  It  to  i>.  uni  avt- 
ni;itt  with  U.  ha  Heir  6  an  J  aligns,  to  make  any  oilier 
nJTjraiKC  upon  ret] q eft  ;  and  after  i?  conveys  ii  to  C 
who  conveys  u  to  /}.  and  then  &.  requires  J.  to  (tsjtke 
another  afTurance,  according  to  the  eivenanr;  ifhere- 
fn%  D.  (hah*  have  an  afUon  of  mcn&nr  againfl  him,  ai 
aflignee  to  jff.  zDanv.  2x6.  A  leiTor  made  a  leafe of  an 
haute  far  vea«,  excepting  two  rooms.  au4  free  naffa** 


to  them  ;  the  lefTce 
brought  owtttovt  ngai: 
in  his  paflage  to  tho 
ncljon  lies  :  for  the  cfl 
the  tenement,  and  bir 
man  who  leafcs  for  ye 


ii  and  the  leflor 
«■  dift&rbing  him 
fudged,  that  the 
u(Rig£i  goes  with 
5jJ3.  196.  Ha 
c,  he  fha]j  have 


tft&wsf  agamft  him*  4S  3.  2. — S^e  2  Denv,  234. 
A  man  gran'.s  a  w  at  ere  ourfe,  and  afterwards  llops  it;  for 
this  voluntary  mi*-fcafaice,  atv&uttf  lie*.  I  Satttuf.  31a* 
Though  where  the  of  a  thing  is  demifeJ,  and  it  runs 
to  deciy,  fo  that  the  i<:fTce  caimot  have  the  benefit  of  it, 
for  this  non-feafance  no  action  of  c^-vmant  Sietbi  nor  may 
awfnanf  be  brought  for  a  thing  which  waa  not  in  rjfc  at 
the  making  of  the  leafe.  2  Da*v.  333. 

Jf  a  ptrion  covenant  i  that  he  hath  good  right  to  grant, 
tic  and  he  hath  no  right,  it  is  a  breach  of  ewenanty  for 
which  ailion  of  cei-ertitnt  lies,  z  \z. 

A  cwenant  for  the  IcfTee  to  enjoy  agninfl  all  men  \  ihis  | 
extends  not  to  toniem  aSh  and  entries,  £5V.  for  which  the  ^ 
IcJlie  hath  his  proper  remedy  agziinJl  the  aggrc/Ibrs. 

/'/.v-i.  I  f  I  T  12  0, 

Where  there  is  a  qwnani  to  fave  harmk'l".  iv^nlnft  n  \>  - 
ftihi  pe>  fe:i,  there  the  wv&nmm  mull  five  the  t&enantt? 
rurmlefs  againJl  the  entry  of  that  perfon,  bci:  by  wrong 
or  rightful  title:  but  if  it  be  to  fave  harmfefs  againft  att 
perfini,  the  entry  and  eviction  mu'i  be  by  laiiifitttitli*  Crv. 
£liz.  213.  Where  the  covenant  is  to  do  a  thing,  and  no 
time;  appointed  tor  performance,  it  muJl  be  done  in  con- 
venient time.  zAttd.jyi,  Dyer  J7,  tco:  aS, 

But  a  cozvnant  mud  wait  upon  and  join  with  the grant  ; 
fo  that  if  it  be  to  make  fnch  afTurance  as  {lull  be  realon- 
ahly  deviJed,  it  mult  be  of  an  afTurance  that  differs  not 
from  the  bargain;  and  vvhen  the  eftate  to  which  a  cove- 
nant is  annexed  is  at  nn  end,  the  coveniant  h  gone.  Ihb* 
276'  1  Lean.  |  79*  In  an  indenture,  the  word  cavemrrt, 
is  the  word  both  of  3c  /for  and  le/Tee  ;  and  therefore  if  the 
re/Tee  c&vcnanti  to  pay  the  rent,  this  is  a  rcfcrva:ion. 
Though  when  there  is  a  covenant  for  a  lefl'-rc  to  repair, 
a  ad  he  make1;  an  uuthr-Unft  to  one  who  is  in  pellciiion, 
the  under-lciTee  is  not  liabfe  to  that  covenant^  in  law  or 
equity,  1  R*L  Rep.  So;  1  /rr*.  87. 

If  a  IefTor  i'tnr^rtJi/ with  the  1cJlLjc  that  he  (hall  have 
houfe-botc,  by  a/Jignmcnt  of  his  bailiff,  this  is  a 
good  cwauwt :  and  yet  it  doth  not  reilrain  the  power 
nut  the  leflee  hath  by  law  10  take  thofc  things  without 
alignment :  but  it"  a  lefTee  rpvutanlt,  that  he  will  not  cut 
any  timber,  without  the  leave  or  afligunisnt  of  the  Jeffor; 
by  this  he  will  be  retrained.  Dj.tr  19,  J 15, 

IV.  Tut  mo/l  frequent  ufe  of  a  covenant,  Is  to  bind 
a  man  to  do  Something  In  funao,  and  therefore  it  h  tor 
the  mod  part  executory;  and  if  the  covenantor  do  not 
perform  it,  the  covenantee  may  thereupon  for  his  relief 
have  ao  action  or  writ  of  covenant,  again  H  the  cove- 
nantor, fo  often  as  tl>ere  is  any  breach  of  the  covenant. 
$hfp.  Twthjl.  161* 


Not  any  dutyorcaufe  ofafiion  arsfes  ot»  a  «*x.-;^, 
tit!  it  is  broken!  and  as  to  breaches  of  covenant,  if  a 
perfon  by  hit  ou>'n  a^t.  difjbles  hi;nfelf  to  perform  a  co- 
veaaotj  it  is  a  breach  therecf,  5  fUp*  tl.  T  hough  there 
can  be  no  covenant  or  breach,  where  a  leafe ,  £?V.  is  void. 
Tiehu  iS,  »g.  liuthere,  although  when  a  covenant  con- 
cern? the  i%t<?rfft  of  the  leafe,  as  where  it  is  for  paying' 
rent,  it  u  void,  if  the  leafe  be  for  yet  where  covenants 
are  cellaftr/ti  to  the  Icafe  and  interef^  {hough  iI^t  be  void, 
the  cov?nanu  may  be  good.  Cheat  1  j6.  And  if  a  cave- 
nam  to  du  a  thing  ii  performed  m  fubftance,  and  accord- 
ing to  the  intent,  it  is  good,  though  it  differs  from  the 
WOJfds;  and  on  the  other  hand,,  although  the  covenantor 
performs  the  letter  of  his  covenant,  if  he  does  any  acl  to 
defeat  tiie  intent  and  ufe  of  it,  he  is  guilty  of  a  ArcatK 
M$d.  JTnr*  Eng. 

In  covenant  that  a  perfon  ihali  hold  land  free  from  all 
incumbrances,  and  be  kept  indemnified  from  arrears  of 
rent;  there,  titl  an  a^ion  is  brought,  or  diiVrefs  made, 
fit  is  not  damnified  ;  and  a  fuit  in  Chancery  is  no  breach 
in  fuch  ca/e  ;  but  where  a  jointure*  or  dower  is  recover' 
cd,  it  is.  Skin.  397  :  Mot*- 859:  Pttlm.  539.  When  the 
intention  of  the  parties  can  be  collected  out  of  a  deed, 
for  the  doing  or  not  doing  of  the  thing,  covenant  fliall 
be  had  thereupon.  Gbane.  firf.  294.  A  covenant,  being 
one  part  of  a  deed,  is  fuujcct  to  the  general  rules  o£ex- 
poficion  of  all  parts  of  the  deed:  and  in  a  covenant  the 
Lift  words,  that  arc  general,  mail  be  expounded  by  the 
firft  words,  which  are  fpedal  and  particular.  Vmt,  uS. 
A!fo  a  latter  covenant  cannot  be  pleaded  in  bar  to  % 
former. 

When  a  covenant  is  to  ;rt»  perfon  1  W' '  V,  one  of  them 
may  not  bring  aft  ion  of  covenant",  or  plead  alone,  but 
kith  mufi  join.  1  Nsjf  558.  If  a  man  is  bound  to  per- 
form ali  the  covenants  in  an  indenture,  and  they  are  ail 
in  the  affirm 3ttv?t  he  miy  plead  performance  generally. 
Ct.  Lit.  503.  Covenants  in  the  nrgativt  mull  be  plead- 
ed fpecialJy.  Ibid.  330.  When  fcmt  coven  ants  are  in  the 
ncgativ*!  and  fome  in  the  affirmative >  the  defendant  ii  10 
plead  facially  to  the  ntgativt  covenants,  that  he  had  not 
done  the  thing,  and  f^rfwmmnte  generally  as  to  the  amrrn- 
aiire :  {fiJqu.  and  vide p»fli)  and  where  the  negative  co- 
venants are  agalnfi  law,  and  the  affirmative  agretizifc  t* 
/.■fie,  pfffh-rriarwe  generally  may  be  pleaded.  Mx>r  S;6, 
If  any  of  the  covenants  are  in  the  diiji  i^irw,  fo  that  h  is 
io  the  election  of  the  covenantor  to  perform  the  one,  or 
the  other,  tlic  performance  ought  to  be  ,;>.  .  ,  : ,  ■  ...  '  -', 
that  it  may  appear  ty&t/  pari  luth  been  performed.  G  9, 
£/re,  23  :  1  Xelf.  573.  And  commonly  ubere  an  act  is 
to  Li done,  according  to  a  COVentnti  he  who  pleads  per- 
formance ought  to  do  it  fpcci  ally*  1  Leon.  155, 

Jn  debt  upon  bond  for  performance  of  covenants,  ona 
whereof  for  peaceable  enjoyment,  and  free  from  all  in- 
cumbrances, and  another  for  further  afTurance,  £jY*  ihe 
defendant  fhould  plead  fpecially,  that  the  houfe  was 
free  from  incumbrances  at  the  time  of  the  conveyance 
made,  and  not  charged  at  any  time  fince,  and  that  no 
farther  afTurance  had  been  required,  or  fuch  an  aflutance 
which  he  had  executed,  ts'<r.  yet  where  a  defendant 
pleaded  generally,  in  this  cafe  it  was  held  goad.  1  L.v;^. 

The  plaintiff,  in  equity,  if  he  has  not  performed  his 
part  of  the  agreement,  mufl  not  only  fhew  that  he  war,  \-\ 
no  default,  in  not  having  performed      but  mufl  alio 
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allcdge  that  he  is  dill  ready  to  perform  it ;  whereas,  at 
law,  if  the  covenants  be  not  precedent,  but  dillinot  an 
independent,  the  plaintiff  need  not  al^dgc  a  perform 
ancc  of  his  covenants,  to  entitle  him  to  recover  again  ll 
the  defendant  for  the  breach  of  hi*.  Pceda?*  v .  Ctlc , 
1  Sand.  320:  AW;  v.  RaynM^  H*b.  88.  Hut  fee  Cn 
Intel  V.  Btiggs,  I  Snlk.  112:  Goodt/sn  V.  Af««r,  4  Term  Reft. 
761. 

Where  the  covenants  are  mutual  and  diflinct,  the  dc 
fendant  cannot  plead  a  breach  by  the  plaintiff,  in  bar  of 
the  plaintiri 's  addon  for  a  breach  by  the  defendant  ;  for 
the  damage  may  be  unequal,  and  therefore  eai  h  party 
mud  recover  againd  the  other,  the  damage  he  fudained. 
Cole  v.  Shal/ett,  3  Lti>.  41  :  Thompfot/v.  Kxl,  1  Lev.  \b: 
Jhwttti  v.  Shiclland,  Cc<wf>.  56  :  but  fee  Calo/alv.  Bright, 
1  Salk.  122:  GtxHftn  v.  N«n»,  4  7e>  m  Rep.  761. 

When  a  breach  is  aflij»ned,  it  mud  not  be  general,  but 
mud  be  particular  ;  as  in  action  of  Covenant  for  not  re- 
pairing of  houfo,  the  breach  ought  to  be  afligned  parti- 
cularly, what  is  the  want  of  reparation.  CW.  Jac.  369. 

But  on  mutual  frmifi  for  one  to  do  an  aft,  and  in  con- 
fidcration  thereof  another  to  do  fome  act,  as  to  fell  goods, 
C5c.  for  fo  much  money,  a  general  beach  that  the  de- 
fendant hath  not  performed  his  part,  is  well  afligned. 
3  Lev.  319. 

Breaches  afligned  ought  to  be  according  to  the  very 
words  of  the  condition  or  covenant:  when  they  may  be 
well  enough,  though  too  general,  t  Lutio.  326. 

W  here  a  thing  is  to  be  done  by  a  perfon  or  his  afligns, 
ilie  breach  is  to  be,  that  it  was  not  done  either  by  the 
one  or  the  other.  5  Med.  133.  If  a  perfon  is  to  tende  r 
a  conveyance,  &V.  to  another,  hi*  heirs  or  afligns,  breach 
alTigned  that  the  defendant  did  not  tender  a  conveyance 
to  the  plaintiff,  without  the  words,  u  his  heirs  or  afligns" 
is  good :  but  if  the  tender  be  to  be  made  by  another  man, 
his  heirs,  CsTr.  and  not  tv  him,  ic  is  other  wife.  I  Salk.  139. 

Where  a  leflee  for  years  is  to  leave  all  the  timber  oa 
the  land,  which  was  growing  there  at  the  time  of  the 
leafe,  and  he  cut  down  any  trees,  though  he  leaves  the 
timber  on  the  lacd  at  the  end  of  his  leafe,  this  is  a  beach 
of  covenant :  for  in  contracts  the  intention  of  the  parties 
ia  chiefly  to  be  con fidered.  fome. 464*  Iffevcral/v.  -\  • 
arc  afligned,  and  the  defendant  demurs  upon  the  whole 
declaration,  the  plaintiff  fliall  have  judgment  for  ail  that 
are  well  afligned,  for  they  arc  as  ftvcral  actions.  C>o, 
Jac.  557. 

Covenants  are  generally  taken  moll  flrongly  againd  the 
covenantor,  and  for  the  covenantee.  Pltnvd.  287.  But 
i;  is  a  rule  in  law,  that  where  one  thing  may  have  (eve- 
ral  intendments,  it  fhall  be  conflrucd  in  the  mod  favour- 
able manner  for  the  covenantor.  1  Lut.  490,  The  com- 
mon ufe  of  covenants  in  for  adoring  of  land  ;  quirt  en- 
joyment free  from  incumbrances  ;  fur  payment  of  rent 
reterved  \  and  concerning  repairs  &€*  And  in  deeds* 
of  covenant,  fometimcs  a  claufc  for  performance,  with  a 
penalty,  is  inferted  in  the  body  of  tin:  deed  :  at  o'her 
times  and  more  frequently,  bonds  for  performance,  with  a 
fumcicnt  penalty,  are  given  fepaiate;  which  lad  being 
fued,  the  jury  mult  find  the  penalty  ;  bu:  on  covenant, 
only  the  dun  ;go.  A/Wj  Inft.  250.  Vide  the  Star, 
t)  h".  3.     1 1 .    And  vide  amc  &  pojl.  and  tit.  Bend. 

Cotcn.mt  for  non-payment  of  rent,  was  referred  to 
the  mailer  as  to  the  rent,  and  on  payment  thereof  pro- 
cess to  flay  as  to  thai,  but  there  being  another  breach  as 


to  nof  rrpnirinp,  the  plaintiff  might  proceed  for  t'm. 

',:  ■<  li~lf.  Ref>.  Par.  t.p.  7^.  In  an  action  of  covenant, 
«  is  not  necefiarv  to  aver  that  the  plaintiff  performed 
I  \%  covenants.  oddcrll  v.  Ceuell,  Re;>  fine,  JLsrdv/. 
343  ♦ 

By  Stat.  8  c*f  9  .7".  3  r  11.  In  actions  on  bonds,  for 
pr«-l«  rmance  if  covenants,  plaintiff"  may  aflign  a*  many 
'">>'..  kc\  as  l>c  ple.fvs.  and  the  jury  i  n  the  trial  of  the 
at 'on,  or  on  a  writ  of  em.ui  y,  may  afTefs  damages :  oa 
defendant's  paying  damages,  execution  may  be  flayed, 
but  judgment  (hall  remain  to  aniwer  anv  farther  bre.,(.b, 
and  plaintiff  may  have  a  /  nr  facias  againd  tnc  defendant. 
See  title  Bond  VI. 

"  Where  a  penalty  is  intended,  merely  to  fecu-'*  the 
enjoyment  of  a  collateral  object,  the  enjoyment  of  the 
object  is  confidcred  as  the  principal  indent  of  the  deed, 
and  the  penalty  only  as  accedional,  and  therefore  only  to 
fecure  the  damage  really  incurred."  Per  Thn^loxv,  C. 
Shmm  v.  f? alter,  1  Bro.  Rep.  418.  And  upon  Hits  con- 
duction of  a  penalty,  courts  of  cquitv  will  interpofe,  to 
rediain  proceedings  at  law  to  recover  the  penalty.  But 
the  principles:  of  equal  juftice  require,  that  courts  of 
equity  (hould  enforce  the  fpecific  performance  of  the  acl 
agreed  to  be  done,  or  rcrlrain  from  ihe  doin-  of  that, 
which  was  agreed  (hould  not  be  done.  And  upon  thu 
principle,  wherever  the  primary  object  of  the  agreement 
be  the  fecuring  of  the  fpecific  fubject  of  the  covenant, 
the  party  covenanting  is  not  entitled  to  elect,  whether 
he  will  perform  his  covenant,  or  pay  the  penalty.  See 
Hcbfcnv.  Trciw,zP.  Wmi,  191:  /W/  V.  ffV/on,  \o\ItJ. 
517  :  ChiUiner  v.  CbiH.mr,  2  Pcz.  528.  But  if  the  cove* 
nant  be  to  do,  or  not  to  do,  fome  particular  act,  or  doing 
it,  or  neglecting  to  do  it,  to  pay  a  certain  fum,  by  way 
of  liquidated  damages,  courts  of  equity  will  not  relieve 
againll  the  payment  of  l'uch  damages.  EujUlndla  Czmpany 
v.  Blake,  Finch's  Rep.  1 1 7 :  Pomfonby  v.  Adams,  2  Bru 
P.  C.  431  :  Rclfe  v.  Peter/m,  2  Brts.  P.  C.  436.  (8vo.  ed.) 
Lowe  v.  Peers,  4  Burr.  2228. — See  alfo  Small  v.  Lord  First' 
iaUliamy  Pre.  Ch.  102.  And  as  courts  of  equity  will  not 
relieve  againd  ftipulated  damages,  they  w ill  not,  in  ge- 
neral, interpofe  to  enforce  the  performance  of  the  cove- 
nant, or  to  redrain  its  violation.  Therefore,  where  tli« 
leflee  covenanted  not  to  plough  certain  land,  or  if  he  did, 
to  p*y  20/.  per  acre,  ftr  aim.  the  court  rcfuled  to  redrain 
the  leflee  from  ploughing,  ll'bojivard  v.  <7v/r/,  2  Pern. 
1  ' Bqt  there  are  fome  circumilances  which  will  in- 
duce the  court  to  in:crrere,  though  ltipulated  damages 
be  referved  ;  as  where  the  ttflct  had  covenanted  not  to 
plough  antrcut  meadow,  or  it  he  did,  to  pay  an  inaeafe 
of  rent,  the  court,  upon  his  threatening  to  plough,  ap- 
pears to  have  granted  an  injunction.  Ifc  b  v.  Clttrtc, 
9th  of  May,  1782.— See  alio  thkokk  Cdl-  r  v. 
M.  178;. 

It  is  h?ld  an  action  offttttwef  may  be  laid  in  London, 
for  non-payment  of  rent  on  a  leafe  of  lands  in  any  other 
place.  iS.'d.  4c t.  And  if,  in  this  action,  a  fum  be  mrf- 
cifl,  cither  too  little  or  too  much,  it  i*  amendable;  and 
not  like  to  the  action  of  debt,  which  if  aliedged  lefs  than 
it  is,  without  (hewing  the  reft  to  be  fathritd,  it  is  ill. 
3  K*L  39  :  2  Cro.  247.  In  action  of  covenant,  the  plain- 
tiff muli  hive  iccourle  to  the  deeds  or  wiitings,  and  ihe 
circumdances  of  time,  place,  CirV.  and  take  notice  what 
particular  covenant  in  the  deed  it  is  bed  to  infifl  upon,  to 
lay  a  breach  right,  &ct  the  words  of  covenanting  air, 
3  covenant 
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<«ven*nt,  grant,  pnmife%  and  eigne,  B3&  bat  there  needs 
no  great  exactnefs  in  words  to  make  3  covenant.  See  titles 
Bondt^  L«&frsf  Agreement  it  Curveyaritts,  Sec.  and  L 

What  (hail  be  a  rt*».'  and  what  a  fe^/'nm/  covenant.  See 
Vin*  Abr.  Covenant.  (G.  2.);  Bae.  Abr.  Covenant,  (E.)  : 
CW.  iJjjp.  Cvur  raut.  (A.a«);  Latitef  Covenant  i 1  o  c. — 
As  to  toilaicrai  Covenants-  4  iter>%  £4 46  :  2  #7j|/*.  27  : 
1  /^'i*  50  — As  to  affirmative  *nd  negative  Covenants* 
Fin  Al.  .  £  vimumt,  (Da):  t  If  fad  3  5  6. — By  what  words 
an  txyvffs  Covenant  may  be  created,  ^nr,  Covenant^ 
(C.) !  Cilb.e.  2.— »As  to  Covenants  created  by  implication 
Of  la-v,  and  aclbn  thereon,  /'in*  ^ir.  Covenant,  (G.)  : 
Con-  Or"?  Cvvnant  (A.)  :  Garrantjt.  (  A,)  ;  Arc.  ^ifr.  Cc- 
VfttMtf.  (ft.) 

How  a  Covenant  (halt  be  expounded  with  regard  to  the 
content,  or  to  fynoninious  or  other  words.  StcCow.  Dig, 
Covenant.  (D.)  :  ^/h  .  Cmtnaxi.  (L.  4*) — \s  to  Co* 
venants  for  quiet  enjnyment.  TcmAjJ?  170:  Fn -.gl- 

ut: Zty,  328*1:  Gift.  187:  Fin.  Abr.  CmFt  en,  (U»a. 

6,  7 J  :  /fii.  Cvzxmut-  (2.) —  or  tbc  Cunflru^ioii  <  I  iiic 
words  in  a  Covenant,,  ,:  no' withlbn<t«ng  any  aft  done  by 
the  covenan: or/'  J'/j/,  'pv  Cwrnant.  ^T,  J :  f^o,  Jar.  233, 
Preelar\.  Jehnpn. — A 4  to  Covenants  for  further  ^ durance. 
Vm.  Abt.  CofctHot.  (W  )  (G.  a.) :  I  #W  i  1  7  :  Gi/p.  C»- 
nenaiit  209,  zz6s  Cr$.  ja^  551- — Of  Covenants  to  re- 
pair #01  Cwmant,  (L  5.):  Sb*p,Ti,>nbt!.\  Find*. 
R-p.  86:  Latti.v.  AWfj,  t  &,ir.  2S7  :  1  JTr/  />.  I*  75. 
— Of  Covenants  to  convey  lands  of  a  certain  value  ;  or 
that  lands  arc  of  fuch  a  value,  futly.  IA.  Jia,m,  365  : 
Cra.  Ef.  4  j  :  t  £0.  /i^r.  429 :  Latigton,  v.  K<trtkt  2  Ch.  Rep. 
140- — Of  Covenants  that  the  grantor  is  feifed  in  fee, 
yf^r,  CtVitiiiat.  (Y.)  1  Partkt,  (D.  pi.  4.) :  Cr*.  Jar,  3'jy  ; 
5  46, — Of  Covenants,  to  be  free  from  incumbrances, 
Vvu  A&>\  Covenant.  (A.  2.)  :  l  #^415  :  Gilb.  Cove- 
nant* e,  31. 

See  fully  in  what  cafes  and  in  what  manner  Covenants 
Ihcll  be  faid  to  be  fufp ended,  defeated,  diftharged,  or 
void,  .frir.         C<rvetiextt  (GO  ;  GUL^O:  1  #W3p,7, 
429:  Cow,  Z>^.  Chwwit/.  (F,)  i  Cb*ntcrj  2.  (X,  3,}:  ^/w, 
Gn<ct?ant.  (O,) 

This  ward  Covenant,  is  a!fo  taken  for  the  Suhmn  League 
and  Covenant  $  which  was  a  feditious  eonfpiracy,  invent- 
ed in  Sealant  voted  illegal  by  parliament,  and  a^ainll 
which  proviso  is  made  by  Stat.  14  Cm,  2,  tup.  4. 

Covenai^t  tu  stand  seiskd  to  Us f ^  U  when  a 
man  that  hath  a  wife,  children,  brother,  ftft*r,  or  kin- 
dred* doth  by  covenant  in  writing  under  hand  and  leal 
agree  that  for  rheir  or  any  of  their  proviuon  or  prefer- 
»cnt,  he  .if;.,  his  heiis  wiM  [Land  JeiwJ  *>i  J.iTjd  o  their 
uie;  cither  in  fee  fimple,  fee  tail,  or  for  life,  The  ule 
bein^  created  by  the  Stat.  27  //.  8,  t.  to,  which  couvey- 
eth  the  elt ate  as  ihe  ufes  are  dueCltd,  this  coven 3nc  to 
ftand  feilcfd  in  become  a  conveyance  of  rhe  land  tioce  the 
faid  liatute.  The  con ii derations  of  ihefe  ucetii,  are  natu 
ral  aftcction,  rmrriage,  and  the  hiw  allciWi  ir>  fqch 
cafes  confideration  of  blood  and  marriage,  to  raiie  uses, 
as  well  mor.cy  and  other  ^lu<.W<;  cr-.iilidc ration  wJnu 
a  ofe  is  to  a  Granger,  Ptexxt,  302.  Theie:  are  no  conli- 
derations  now  to  raife  ules  upon  rovrn^uts  to  jiand  }eittdt 
but  natural  love  and  aneClion,  which  i*  for  advance..  ttJt 
of  btood  ;  and  conlideration  of  rnrtrria.gf,  which  i*  the 
joining  oi  the  blood  and  marriage  together  :  other  con 
f: derations  as  money,  for  land,  though  the  words 
in  the^iccd  are jtanUJi i/ett^  yd  Uiejf  SfC  bargain*  and 


Tales  and  without  wrototsi  they  raife  no  ufe.  Garter 
138:  LiL  Abr.  353. 

The  ufual  covenant  to  Hand  feifed  to  ufes  need  not  be 
by  deed  indented  and  inrollcd.  And  where  a  man  H- 
mits  his  cftatc  to  the  nfe  of  ins  wife  for  life,  thi»  i.npcm 
a  fuflicient  confideration  in  itielfi  slfo  if  a  perfon  cove- 
nants to  Hand  feifed  to  the  ufe  of  bis  wife>fonf  or  ecu  1  -s 
it  will  raife  an  ufe  without  any  exprefs  words  of  c 
deration;  for  fuflicient  conlideration  appears,  7  Rt: .  4c, 

In  cafe  of  a  covenant  to  (land  feifed,  fo  much  of  the 
ufe  as  the  owner  doth  not  difpofeof,  remains  Hill  ;n  him. 
I  Vtntr*  374.  And  where  an  ufe  is  raifed  by  way  of  co- 
venant, the  covenantor  continues  in  pofTeflTon  ;  and  there 
thr  nfi?s  Utnitedj  if  they  are  according  to  Jaw,  {hail  rife 
and  dr-nv  the  pofleujon  out  i»f  him  :  but  if  they  are  not, 
the  p  ITt flion  H;aJ3  re  mil  n  in  him  until  a  lawful  ufe  arifeth. 
j  Lew.  15J7 :  J  Mai.  159,  160* 

If  on  a  covenant  to  Jtand  feifed  to  ufes,  no  ufe  doth 
arife,  yet  it  may  be  good  by  way  of  covenant  and  give 
remedy  to  the  covenantee  in  an  action  J  as  if  tha  covenant 
be  future,  that,  in  con  fid  era  t  ion  of  a  marriage,  lands  (half 
defcend  or  remain  to  a  fon  and  the  heirs  oi  his  body  on 
the  body  of  hb  wifej  in  this  Cdfe  tiic  covenantee  may 
have  TtrjV  efivvevemt  upon  the  covenant  again  ft  the  cove- 
nantor. But  if  a  covenant  be  that  a  man  and  his  heirs, 
fhall  from  henceforth  lUud  and  be  feifed  to  fuch  and  fuch 
ufes,  and  the  ufes  will  not  arife  by  law:  here  no  ailion 
of  covenant  lies  on  the  covenant ;  for  this  action  will 
never  lie  upon  any  covenant  but  fuch  as  h  either  to  do  a 
tbiog  hereafter,  or  where  the  thing  ahead;  done,  and 
not  when  ic  h  for  a  thing  prefent.  Ffctt/*  307, 39S:  fineir't 
L<r*y*  49. — See  tirle  Cctn  cyance. 

COVERT  BARON,  A  five  ewtrt-Baron,  is  a  married 
woman.  See  title  Baton  m\d  Ft  ■•■ 

COVERTURE,  Fr.]  Any  thing  that  rot^rr;  as  ap- 
parel, a  coverlet,  &c.  but  it  is  by  our  law  particularly 
applied  to  the  fhte  and  condition  of  a  marritd  woman, 
who  h  fui>  pMtjlair  vin ;;  and  therefore  di  fa  bled  to  con- 
tracl  with  any,  to  the  damage  of  herfcJf  or  hulhrmd,  with- 
out his  confent  and  privity,  or  his  allowance  and  con- 
firmation thereof,  Bra&*  UL  t.  c.  10.  Mb,  t.  c.  1 f*fc.  : 
Bra.  Ah.  Whtn  a  woman  is  married,  lie  is  called  a 
Eton  Covert  \  and  whatever  is  done  concerning  her,  du- 
ring ihe  marriage,  ii  laid  to  be  during  the  emertttrt*.  all 
thinfp  1  hat  are  the.  wife**,  aie  the  hnlband's  \  nor  hath 
the  wife  power  over  hrjlelf,  but  rhe  hit  (baud  :  and  if  the 
hufotnd  a3sen  the  uile's  land,  d bring  the  r*  ff;  >  jhe 
t  .  ,  :  avoid  it  during  bil  life;  but  alter  his  ueath.  Ihe 
may  re  qver  by  cA  :n  vita,  Trr/rti  tie  Ley — Sec  tide  Bhwt 
a:,d  Fi  tp4- ;  Qui  i'<  vita. 

CO  VIM,  Crow  a.]  A  decei!fiil  compaft  between  :*vo 
or  more  to  deceive  or  prejudice  chers  ;  as  Sf*  tenant  for 
I  .lie  or  in  tail,  conipires  ^>th  another,  toar  he  ,'n'lire- 
I  cover  the  land  which  he  the  tenant  holds,  in  prcjm  ia  of 
him  in  reverfioD.  Pautet,  546.    Ca  in  t$  commonly  poa- 
ve^f^iu  in  und  about  convcy;mces  oflani  by  fine^  feotF- 
m**nt,  xetoveiy,  tSTe,    And  then  it  i-r,ds,  tn  Jcfrv  pur- 
ha    b^l  the  lands  they  pu„thafe,  anJ  creJi;oM  o^ their 
juti  d<bts;  and  fo  it  i>  uled  in  deeds  ol  girt  01  gopd^  t  it 

be  (nt£ndfd>  unleh  it  .Tppear^and  be  particularly  found: 
lor  cwm  and  ii^uj  tnou^h  pr  ved,  yet  n.iait  be  ftitind  ov 
tlie  j  ui-y,  or  it  wdi  uot  be  gocd.  1  -        ,  . ,  ,  ni 


COVIN. 


COUM 


If  otic  tnake  a  leafe  to  a  perfon  by  ntfat  and  after 
gr  -  it  another  leafe  to  another  <W/v'. ,  bin  without  any 
i;ne  or  rem  }  in  this  cafe  the  fecond  ieffee  may  not  avoid 
the  r.rft  Sc.tL-,  becaufe  he  is  not  a  pi^chafrr  trtat  come* 
m  for  money,  3  Kr,>.  85.  On  recovery  by  a  good  title, 
there  may  be  hot*?  as  where  tenant  for  life  by  orient, 
iSr.  furlera  a  recovery  by  Kit ,ticirt  without  making  any 
defence  :  and  if  a  man  hath  a  lightdtl  and  juft  caufe  tf 
action,  and  of  avin  and  confent  fliall  raife  up  a  m^anc 
by  wrong  again  ft  whom  he  may  recover ;  the  rtrpn*  doth 


lb  tuiiocate  the  righ*,  that  the  recovery,  although  it  be 
upon  good  thlfe*  malt  not  bind.  LW»  47  :  Co.  Ut> 
^57  :  1  Sw/.  Mr.  365.  v£  13  tenant  for  life,  remainder 
in  tail  to  /?.  and  a  precipe  is  brought  Igtinfl  therm  as join - 
tenants,  by  tfCvfa  between  the  demandant  and  A.  and  an 
antwer  pro  n red  for  £+  as  join  tenant,  and  they  join  the 
mife,  (or  ilTiie)  and  after  make  default,  whereby  final 
judgment  b  given  1  this  mall  not  defeat  theellate  of  ft. 
who  may  bring  a  writ  of  difecit,  and  mall  be  restored  to 


his  land-  R»t  Mr.  6zi. 

If  a  man  that  has  a  right  to  certain  lands,  by  ffh: 
caufes  another  to  oult  the  tenant  of  the  land,  to  the  intent 
to  recover  it  from  him,  and  he  recovers  accordingly 
ag&mfi:  lum  by  aftion  tried  ;  yet  he  fhall  not  be  remitted 
to  his.ancient  right ;  bat  is  in  of  the  eftatc  of  him  who 
made  the  ouller;  and  an  aflife  lies  a^aioit  him,  2  Dune* 
jif>r.  309.  L:\tiu  is  aliened,  pending  a  wrir  of  debt,  by 
twin,  to  avoid  the  extent  thereof  for  the  debt ;  the  land 
fu  aliened  (halt  be  extended,  when  the  ewin  appears  upon 
the  return  of  the  d&ii  by  the  Iheriff.  ll'iJ.$u.  Jfa 
man  makes  a  detd  of  gift,  G?r.  of  bia  goc-ds  in  bis  life* 
time  by  01  in,  to  ou<l  his  creditors  of  their  debts,  after 
ht>  death  the  donee  or  vendee  ihall  be  charged  fcr  them, 
See  the  fevcral  ftaiutes  of  Fra»th.  If  goods  are-  fold  in 
market  c\ert  by  c&simt  on  purpofe  to  bar  him  thai  hath 
right,  this  fhall  not  bar  him  thereof,  ilrtjl.  713  :  See 
title  FvaiiJi,  Stc. 

COUNCIL.  In  the  city  of  Lw./w,  there  are  common 
council >m*n  chofen  in  every  ward  at  a  court  of  wardmote 
held  by  the  aldermen  of  the  respective  wards  on  St.  Tkt- 
maSs  day  yearly :  they  are  to  be  chofen  out  of  the  moil 
fuSicicnt  men  j  and  fworn  to  give  truii  rvvt/tl  for  the 
common  profit  of  the  city,  Lex  Lsmlinett*  1 17.  Jn  the 
court  of  cmmtni'Cwmly  are  made  law*  tor  advancement 
tf  trade;  and  committees  yearly  appointed,  &t\  But  acts 
ic;adc  by  them,  are  to  h.ive  :he  a(Trnt  of  the  Lord  Ma)or 
and  Aldermen,  by  Stat*  zl  G&,  1.  c*  i  U  See  this  Difi. 
tiile  lj)sih>;. 

COUNSELLOR,  Cwfili<ir:u;>]  A  perfon  retained  by 
a  client  to  plead  nis  C&uft  in  a  court  of  judicature,  A 
Ba  ri/tcr:  att  title  Bamjltr. — To  what  is  there  noticed 
may  be  added  —-That  by  Stct  5  0z-  c.  14,  councilors 
ihail  Mt  be  punished  for  {hewing  a  falfc  ctecd  in  evidence. 
No  recufa'»t  convid,  ur  non-vonformifr  Ihall  practice  the 
law,  as  i\<*w/cfcr,  Orotherwif^  under  penalties.  See  S/r.f. 
3  Jac,  I.  e.  j:  7  W>  3.  e.  24  :  13^  14  tF,  3,  /.  6 :  t  OW, 
t.  c.  1  5    bee  fitfes  Ow*j,  iVen  cmf*rm\jii. 

Cot;X5Ei.t  fur  Pftjpnert*  Sec  title  jfJw/ and  4Coflrm-  35,, 
COU  *iT,  1  he  original  declarausn  of  complaint  in 
a  real  action  Aj  leciaration  i>  applied  to  pevfonal,  fo 
Ctti/tf  It  applic  rble  fo  teal  caufes :  but  CW*r/  and  declara- 
tion are  often  Utiles  conf  unded,  and  made  to  Jignify  the 
f:.jE»  thing.  F*  iV.  /■'.  io}6o.  In  pamng  a  recovery  at 


the  common  plcai  bar^  a  f*rjcant  at  law  tntets  gpoa  the 
prffctpf,  ^1',  l&pc  (Hies  Cma*rt9  Dula^e/imSt  PUaMng. 

COUN TEL,  Tr.  (7ow/^.]  The  moll  eminent  dignity 
of  a  fiibjeftj  befere  the  ton^ucit  ;  and  thvfc  who  in  ^nc:eat 
times  wrre  created  &pmmt  wrre  men  of  great  eltate  :  for 
which  reafon,  ai  1  becaafe  the  law  intends  that  :hey  aflitt 
the  king  with  their  cocnf;t  for  the  public  good  ::nd  prc- 
fervc  the  reafm  by  their  valour,  they  hadgre^t  pri u leges  ; 
as  they  might  not  be  arreilid  for  debt  or  treipaf1 ;  or  be 
put  on  juries,  &c.  Of  old  the  cowtttt  waj  jpdfe&tft  or 
pncfofitVi  fwwj'wjJr,  and  had  the  charge  and  CUltody  of  the 
cw.'/J/ri  but  this  auchoriiy  the  JhsriJFnwt  hath,  rj  A.  .  4  . 
A  countct  or  flftmr,  is  an  eari,  in  tne  Jaw  FrtMtJf*  tiu  /*r. 
See  titks  Sbtttj?* 

COUNTENANCE.  1  his  word  fee m 5  to  he  ufed  fi,r 
cil  Jit  or  efUmation.  Old  Net*  Br*  xn*  And  n  the  &«r, 
t       3.  r.  4.  See  C**te*emt*t. 

COUNTER,  CiirifitfatorhiTt  from  the  La t.  fowt/i/rfrfr/.j 
The  name  of  two  ^rit'oni  in  L-tt  kn,  the  Poultry  cwrtrtc* ,  and 
WMd-jitttt-it&tm,  [now  con/olidatcd  into  one  new-built 
prifon  j  for  the  ute  of  the  city,  to  confine  debtors,  peica- 
breakers.  &  i -.  Cm  ' 

COUNTERFEITS.  See  tide  Cbwts* 

CwMcifcitl/igth?  Kind's  feaL,  or  money,  Ssk  1'  ti  er;.rwn, 
See  title  Wrtajfat :  and  trwutfftittnT  Excbtqucr  In'Iby  bank- 
bills,  letter  v.  orders,  2^r,  i*  fcluny.  See  titles  Fcl^  Jrcr- 

COUNTERN3  A  N'DtOwwwf/s/™.]  Is  ivhere a  thing 
formerly  executed,  is  afterward*  by  fume  act  or  ceremony 
made  void  by  the  party  that  firlt  did  it.  And  L  either  ac- 
tual, by  deed  ;  or  implied  ;  a&tt&l,  where  a  power  to  exe- 
cute any  authority,  is  by  a  formal  writing,  for  that 
very  purpofe  put  off  for  a  time,  or  made  void  :  and  &tr- 
fJiaf,  is  wliere  a  man  x;iakej  his  la  ft  will  and  tcirament, 
and  thereby  devifes  his  land  to  A*  B.  if  he  afterwards  en- 
feoffs another  of  the  fame  land,  here  this  feoffment  is  a 
cutntermtwd  to  the  ivill,  without  any  exprefs  wards  for 
the  fame,  and  the  will  is  void,  as  to  ihc  difpofitbn  of  the 
land  ;  Alio  if  a  wonun  feifed  of  land  in  fce-fimple, 
makes  a  will  and  devifeth  the  fame  to  C.  D,  and  his 
heirs,  if  he  furvive  her;  and  after  the  intermarries  with 
the  faid  C  D.  there,  by  taking  htm  to  hufband,  and 
coverture  at  the  time  of  her  death,  the  will  is  toxntcr- 
mitxdtd.  T(tm$&  Lfj.  But  if  a  woman  makes  a  leafe  at 
will,  and  then  marries,  thU  marriage  is  no  toumc rmmt!  to 
the  leafe,  without  expreia  matter  done  by  the  hulband  to 
determine  the  will- 

Where  [rind  is  Jrufed,  and  after  a  leafe  made  thereof 
for  years  only  ;  it  ihall  not  be  a  twnttrmand  of  the  will, 
which  is  good  notwithstanding,  for  the  reverMon  after  the 
leafe  for  years  is  ended  :  but  in  cafe  a  man  have  a  Scale 
for  years,  and  gives  it  by  f.:s  will,  aud  after  furren- 
ders  it ;  it  is  a  ctuvicrm&nd  of  the  devife,  and  the  de~ 
vifee  fhall  not  have  his  leafe.  Dsfftf:  Guldjb^\.  See 
title  Devife*  if  a  copyholder,  like  to  die,  do  fur  render 
his  eftate  10  the  ufe  ol  his  wife  or  chtlircn,  without  any 
confederation  of  money,  t$:.  aad  he  recover  before  the 
ptefentmeat  and  admittance,  it  may  be  cmwfrf^nmdedi  It 
~y,  r.iJierwife  if  it  bv  to  the  ufe  of  a  Itrangcr.  Kil.b,  82. 
If  there  be  a  feoffment  with  letter  of  attorney  to  make 
livery  and  feilin  :  and  before  it  is  made,  the  feottor  makes 
a  feoffment,  or  bargain  and  fale  of  the  land,  or  leale  to 
another,  it  will  be  a  tcvittrma/ui  in  law  of  the  authority 


CO  UN 


COUNT  Y. 


given  by  the  letter  of  attorney.  2  lb?mL  191 .  A  per/on 
way  caunttamand  his  command*  authority,  licence,  C#f* 
before  the  thing  is  done;  and  if  he  dies,  it  is  ctMa/er* 
mmitd.  There  i«  alfo  a  cmntermatid  notice  ejaial,  Sec. 
in  law  proceeding!!.  Sec  titles  7>«/,  Pmtfe. 

COUiVl 'ERi'.4R  T.  When  the  fcveral  pam  ofan  in- 
denture are  interchangeably  executed  by  the  fcveral  par- 
ties, that  part  or  copy  which  is  executed  by  the  grantor 
is  ufually  called  the  original,  and  the  relt  are  nttntn  parts ; 
though  of  late  it  is  rnoifc  frequent  (and  better)  for  ati  the 
parties  to  execute  every  part;  whith  renders  them  all 
Original;.  2  Ctmm,  296.  See  tttt*  Deeds. 

COUNTERIJLEA,  Is  when  the  tenant  in  any  real  ac- 
tion, tenant  by  thecurtefy,  or  dower,  in  his  anfwer  and 
plea,  vouches  any  one  10  warrant  his  title,  or  prays  in  ;iid 
of  inodteiV  who  hath  a  larger  ellate  ;  as  of  him  in  reverfiori, 
4&ct  Or  where  one  that  is  a  Jtranger  to  the  action,  comes 
and  prays  to  be  received  to  fave  his  e^aie  ;  rhen  that  which 
the  demandant  alledgeth  againil  it,  why  be  ihould  not  be 
admitted,  it  called  a  ewHt&plca ;  In  which  irnfe  it  i>  ufcJ. 
Star,  25  £*A  3.  tap^  7.  bo  that  toxvierplea  is  in  law  ft  re- 
plication to  Aid  Frier  i  and  i»  called  ceunterpha  to  the 
nsujtkefi  But  when  the  voucher  is  allowed,  and  the 
vouchee  comes  and  Jtjnunds  what  caufe  the  tenant  hath 
to  vouch  him,  and  tlv  tenant  fhews  Jus  caufe,  whereupon 
ihe  vouchee  pleads  any  ihing  to  avoid  the  warranty  j  that  j 
is  termed  a  twafef/Jca  v/the  warranty.  Terms  d?  L<j>  St  at.  I 
3  B*  t.  cap*  39.  If  on  demurrer  to  a  ewaiterpka  of  the 
voucher  upon  a  warranty,  it  round  againlt  ihc  vouchee, 
judgment  mall  not  be  peremptory,,  but  only  jht  V*c*rc\  j 


It  is  oiherwife  upe 
try.  4  Rep.  &o:  \ 
10  the  plea  of  cier 

COUNTER  1 
ties  have  with  th: 
ap  neals ,  as  of  in-? 

COUNTOKS 
rttca  'fife**  «  la 
caufe,  and  fj  alt 
/rWr  Mh**rt  H$ 
but  Serjeants  sit  h 
Serjeant  ffrttxt&t* 


the  writ  tried  by  the  toun- 
-There  is  alfo  a 
s  Clergy,  Benefit  of;  II, 
:  r.h\>  wj.ich  Jfju  ifs  ot  coun- 
lcir  proceedings,  as  well  of 
int.  3  Ud*  i*e.  to. 

Have  been  taken  for 
man  retains  to  defend  hii 
any  court,  for  their  fees, 
in  the  court  of  C.  B.  none 
i  they  were  anciently  called 


{Hants  or  Hampfairt  ;)  tPar&Uk  ;  V. /:,-:■<  hn.t ;  !fW~ 
1  ejlf)  ;  Wilis  \  Ytok  \  (the  targelt;)  In  Nojith  Walks 
Anglcfta\  Caernarvon  1  Denbigh)  Flint  \  Nt'rs&ntth  and 
M^tgamay.^  In  South  W*lls;  Biccka^k\  Car  dig**  \ 
Catrmartben  \  Glamorgan  \  P*mktokt  and  Rahcr, 

Three  of  the  counties  above  enumerated,  <viz.  Chejlfri 
Durham  and  L,attcetJIcrt  are  called  Counties  Palatin  f. 
The  two  former  are  fuch  by  prefcription,  or  immemorial 
cullo.~N  ;  or,  atlealt  as  old  a*  the  Norman  conqueft:  {Strld. 
tit.  Hon.  zt  5,  8  ;)  the  latter  was  created  by  King  Edward 
III,  in  favour  of  Hairy  Plantagrnty  full  EarJ,  and  then  Duke 
of  Lancefc;  (4//;/?.  304  :)  whofe  heirefles  being  married 
to  y&ha  of  Gaunt,  the  rung's  fon,  the  franchife  was  great- 
ly enlarged  and  confirmed  in  parliament  to  honour  Joha 
of  Cut  t  himfclf,  whom,  on  the  death  of  his  father  in- 
law, the  King  had  alfo  created  Duke  of  L<?r:,  ctjLr.  1  rVtti& 
2,5:  T.  kaym.  tj». 

Countii.5  Palatine  are  fb  called  a pnia:fo  ;  becaufc 
the  (?,,vi>fis  thereof,  the  Karl  ufChrjltr,  LheEifhopof  D*t  ~ 
(rant,  and  the  Duke  of  Lancajlcr,  had  in  ihole  cojntiei 
jura  tfgnlia^  ai  fully  ^  the  King  hath  in  his  palace  ; 
tega/tm pttttjlattm  in  a/nni/wy  as  Braffw  expreiTes  it,  lib.  3. 
c.  %,  §  4.  They  might  pardon  treaiont,  morders,  and 
rclon:ts  ;  they  appointed  all  judges  and  jullices  of  the 
peace;  all  writs  and  indictments  ran  in  their  names,  as 
in  other  counties  in  the  Ring's,  and  all  ofTenccs  were 
laid  to  be  done  again  it  their  pctc?,  and  not,  as  in  other 
places,  contra  pattm  domini regis.  204-   And  indeed 

by  the  ancient  law,  in  all  peculiar  jiirifdiAlon 
were  fa  id  to  be  done  again!  his  peace,  in  w 
they  were  tried  ;  in  a  court- Icer^.  contra  paws  . 
the  court  of  a  corporation,  <wfra  pact  v:  k.-d'} 
fhcrifs  courts  or  towns,  contra  paccm  vfceamitiS,  SeitL  in 
Hrng*  Magna,  c.  2* 

The  Palatine  privileges,  [(0  ftmil.-.r  to  the  re^al  fp- 
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the 


e  great  barons  on 
nfant  Itate  of  the 
'in  all  probability 

■tdiif  and  Qttriidm, 
countries, 


COUNTY, 
GxrttttiturJ]  Stgnides  the  Hime  with  Jhhr,  the  one 
coming  from  the  French^  the  other  from  ihe  Sa.t-.-iu  It 
contains  a  circuit  or  portion  of  the  rcrlm,  inio  which 
ihe  whole  f -h  d  is  divided,  t\tr  the  better  government  of 
it,  and  the  more  etdiirin>fr#uoT)  of  jultice :  So  th.u 
tL,:  re  \  j  no  part  of  this  kingdom  that  lies  not  within  hjme 
county  i  *i<  1  every  county  is  governed  by  a  yearly  oSicer, 
the  the  r  iit.  Ft>rfrfciff  op.  t+.  Of  tjieft  catatia,  tbe  num- 
beri  have  been  different  at  difH-rent  times,  there- are  now 
jn  I:,-; 'land  forty,  be/ides  twelve  in  lValrst  making  in  aJl 
fifty- two- — Ii  feems  that  thb  tlivihon  of  the  Kingdom 
m  made  Uy  King  4  -r  Sc<  4 4t0i  The  names 
of  ihef?  eounties  are  as  follows*   In  EtfetLA>'o  »  Bedford  \ 
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n  \  Ksnt  j  Lancajler  j 
■xtb  ;  Norfefi  ;  Ncrtlt- 
*;  Oxford^  Rvtfufd -y 
(the  im.-ljeit;)  Salop  j   (commonly  called  Sb ^p/hrt  ;) 
$mtrfit\  &*f&d\  Sijtf&i  Suva's  Sttfx-, 


dependent  jurifdiclions  ufurp 
the  continent,  during  the  weak 
hrll  feodal  kingdoms  in  Europe,) 
originally  granted  ro  the  couutic! 
beeaufe  they  bordered  upon  inii 
and  Scotland :  in  order  that  the  inhabitants,  having 
juilice  «dmini£crcd  at  home,  might  nut  be  obliged  to  g^> 
out  of  the  couniy,  and  leave  it  open  10  the  enemy's  in- 
curftons;  and  the  owners,  being  encouraged  by  fo  large 
a»t  authority,  might  be  the  more  watchful  in  its  defence. 
And  upon  this  account  alfo  there  were  formerly  two 
other  counties  palatine,  Ptm&r^e^dre  JiAO  Htxbettrtjtdrc 
ihe  larter  now  united  with  }foj$ttm&trhtfr4 1  out  th^fc 
were  abolilhed  by  parliament,  the  former  in  H<n,  S*tEie 
latterj  in  14  And  in  ihc  tsnaeof  H,  VU1.  iikewii'e,  the 
powers  befoac mentioned,  r«J  owners  of  cououes  palaiine 
were  abridged  \  Stat*  27  H.  8»  c.  4-  ihe  realun  for  their 
continuance  in  a  manner  ceailng.  though  itill  *l\  writs 
are  witneiied  in  rheir  namts,  .m  J  ail  fo, fei'Ujei  tortrtafon 
by  the  Common  law  accrue  to  :ii^m.  4  hufi.  io^. 

Of  thefe  three,  the  county  or  D>jh.;n  15  now  the  only 
one  remaining  in  the  hands  oi  Juoject.  For  the  varl- 
dom  of  Chr/hr*  as  C«<  Su1  teiUHes,  was  united  to  the 
crown  by  Hen  fit.  and  b  *  eirer  fsnce  gi\en  ti:ie  to  the 
King's  eldeft  foiu  And  tu%-  County  faJtitine,  or  Duchy 
of  Lanc*JteTt  was  the  pro/e-Ty  of  llxry  Bid4t^nket  trie 
fon  cif  j*<d;tt  sf  Gan at ,  ai  the  when  he  fretted  the 

crown  Jrom  K-ini^  Rkhar'd  il  and  aiiumcd  the  urlecl'Kiiag 
Sboq  IV.    Ii ut  he  was  too  pfctdtitt  to  iah'zr  this  to  be 

UtlivCd^ 


COUNTY. 


COURT. 


n-iwq  to  the  crown;  left  if  lie  loft  one,  he  fliemlJ  lofc 
the  other  alfo.  For  as  tlmmiai  (215,)  and  Sir  Edward* 
C  i  fjj  /•/?.  245,)  obferve  M  he  knew  he  had  the  Duchy 
1  f  Lnnsejhr  by  fuie  and  indcfeafible  title,  but  thai  his 
title  to  ihc  crown  was  not  fo  aulicd  *  for  that  after  the 
deceaje  of  Rtcbartl  U.  the  right  of  the  crown  wits  in  the 
heir  of  Litnttl  Duke  of  CXafpkci,  j 

r;t,  CO    tfllS  /l 


;  j  r  1  ; 


Jwiih  for,"  A 
mcnt,  in  the  fir  LI 
duchy  of  Laneajlt 
with  all  their  rt 
to  him  and  his 
fcend,  beadmini: 
if  he  never  had  a 
defce 
VI ;  m; 


iherefo 


of  hii 


k-  pr 


d  an  -ruf t  of  par  Ma - 
nrdaming  that  the 
all  01  her  his  hereditary  e fiatcs, 
and  franchiser,  fhould  remain 
and  his  heirs  for  ever;  and  fhould  remain,  de- 
e  admsn  in  red,  and  governed,  in  tike  manner  as 
rer  had  attained  the  regal  dignity ;  and  thus  they 
:<1  to  his  fon  and  grandfon,  Henry  V.  and  Haay 
ny  new  territories,  and  privileges  being  annexed 
to  the  Duchy  by  the  former.  P*ui.  2  Hen*  5.  it,  30:  3  Hat. 
5.  b-  15, — Henry  \f[,  being  attainted  in  t  EtkvAV,  this 
duchy  was  declared  in  parliament  to  have  become  for- 
feited to  the  crows  j  f  1  Fair.  155;)  and  at  the  fame  time 
an  aft  was  made  10  incorporate  the  Duchy  of  Litneejler, 
to  continue  the  County  Palatine  ;  (which  might  other- 
wife  have  determined  by  the  attainder,  1  Fetttr.  1 57 ^) 
and  to  make  the  fame  parcel  of  the  Duchy  :  and,  far- 
ther, to  veil  the  whole  in  King  Erlward  iV .  and  his 
heiri,  Kings  *f  Bnglaaa*,  for  ever  1  but  under  a  feparatc 
guiding  and  governance  from  the  other  inheritances  of 
the  crown,  And  in  i  7,  another  act  was  made,  to 
refume  fu;h  part  of  the  Duchy  lands  as  had  been  dif- 
membertd  'from  it  in  the  reign  of  EihvarJ  IV.  and  to 
veft  the  inheritance  of  the  whole  in  the  King  and  his 
heirs  for  ever ;  a»  amply  and  largely,  and  in  like  man- 
ner, form,  and  condition,  ftparatc  from  the  crown  of 
England  and  polTcflion  of  the  fame,  as  the  Three  Htnriti 
and  Eifaifird f  V,  or  any  of  thfm,  had  and  held  the  fame. 

The  Ijh&f  Ely  is  not  a  County  Palatine,  though  fome- 
limei.  erroneoufly  called  fo,  but  only  a  royal  franc hifc,  the 
bifhnp  having,  by  grant  of  King  Henry  the  Firft,  Jura 
regalia  v.iihin  rhc  Ijle  ef  Ely  ;  whereby  he  excrciJei  a 
jurifdi&ion  over  all  caufes,  a*  weJJ  criminal  as  civil, 
a  I't/f.  120. 

The  Cum;  ties  Palatine  are  reckoned  among  the  fuperior 
cruris  :  And  are  privilegrd  as  to  plea*,  fo  a>  no  inhabitant 
of  inch  counties  flu  1 1  be  compelled  by  any  writ  to  appear 
or  aulWrout  of  the  fame;  except  for  error,  and  in  cafes 
of  treafon,  tsfc.  and  the  Counties  Palatine  of  Cbyfttr  and 
!?;.<  :-  ip"  Liy  prekripttan ,  where  trie  Icin^'i  wni  oug-it 
not  to  come,  but  under  the  fcal  of  the  Counties  Palatine  $ 
Linlefs  it  be  w  iti  of  proclamation.  Crmf.  Jfartf,  1 
Damv.  750, 

But  .  :tt,j  .  li^5.  out  of  B.  li.  to  jultices  of  a  Cavity 
Pttfttrk*r>  6s5e;  to  remove  indictments,  and  proceeding* 
k-ior-  -  'twill.  1  !!.■<. :i.  P.  C,  <\  ay.  J  23. 

There  is  dlfo  a  0  urtof  Chancery  in  the  Counties  Palatine 
rjf  Laxcn/ier  a  no  Dutaamt  over  which  there  arc  C  nan  eel  - 
lors ;  that  of  Lan  after  called  Chancellor  of  the  Duchy, 
&rV%  See  tit!'  Ch*/*eibr+—-Atod  there  is  a  court  of  E^t- 
cheouerat  of  a  mixed  nature,  for  law  and  equity, 

of  which  the  Cbambtrl&in  tff  Gbfjltr  h  judge.  There  is 
alfo  a  CSjscF  Jultice  of  Lfyjler\  ami  other  jullices  in  the 
other  Gmtttiit  Palatine,  to  determine  civil  actions  and 
pleaa  tif  the  crown, 


The  Bifliop  of  Durban  hai  that  Ceuvty  Palmate  j  and 
if  any  erroneous  judgiunv.  'j?  yh-iu  in  the  courts  of  the 
bifhoprirk  of  J}iirkam>  a  writ  of  error  fhall  be  brouglkt 
before  the  Bilhap  himfelf ;  and  if  he  giva  an  erroneous 
judgment  thereon,  a  writ  of  error  flail  be  fued  oat  re- 
turnable in      R,  4  /aft.  a  l  8. 

Infants  in  CfiKtia  P+fotfae  enabled  to  convey  by  order 
I  of  the  refpeitivc  courts  belonging  to  thofc  waaiit.  4  <J.  j, 
f.  16. 

The  King  may  make  a  County  Pah/tut  by  bis  lettcrt 
\  patent  without  parliament,  4/^.  201. 

As  to  fuj  th.-r  matter  r c  1 ... t i %■  l-  c>  ih  -  fevera]  Counties 
Palatine,  fce  titles  Chaflcr^  Durban  and  Li&aft*  ■ 
particularly  ai  to  Ciejtcrt  Sun.  43         c.  tj  :  (and  this 
Diet,  title  Pints:)  1*  Get.  1.  e.  46:  16  G«.  a.  ^4 :  27 
3- 

CouNTiss  eoapostATE,  arc  certaut  citiea  and  towns, 
fume  with  more,  fome  svirh  Icfs  territory  annexed  to 
them,  to  which  out  of  fpectal  grace  and  favour,  this 
Kingi  of  England  have  granted  the  privilege  ro  be  Coun- 
ties of  themfelvcs,  and  not  to  be  comprii^d  in  :my  Other 
county ;  but  to  be  governed  by  their  own  fheriff's  and 
other  magiiiratcs,  fo  that  no  officers  of  the  county  at 
large  have  any  power  to  intermeddle  therein. 

The  St.  3  Geo.  i.e.  15,  for  the  regulation  of  the  o/Iice 
of  fherifrs,  enumerates  12  chic*,  and  5  towns,  which 
are  counties  of  themfelves,  and  which  have  confequently 
their  own  fhcrtfTi,  The  Cities  are  Lsfohn  (by  grant  or 
HrK-  t.)  Cbc/h-y  (42  £!:&,)  Bridal i  Coventry,  Canterbury^ 
Exeter,  Glyuectfsrt  LitebfieU,  Ltticeln,  TvVtUifeA,  ^retjiert 
n>i  {it  Htu\  S.)— The  Towns  are  Ku^n  upm  Hull, 
Nottingham,  )Xi-ii:eaj<Ile-tfpoii-Tyjset  Pool,  Swibantptnh.  t  Cunt. 
1 16 — 119,  To  thefe  Greu&jtex  is  added  tn  lmpeyfiS^rtif'; 
but  on  what  authority  does  not  clearly  appear. 

COUNTY-COURT,  Curia  Comitate.]  Is  by  Lambert 
called  Cmtv-rntust  in  hi?  explication  of  words,  and 

divided  into  two  fort*;  one  retaining  the  general  name, 
as  the  Cwnty-cwrt  held  every  month,  by  the  fherifF  or  his 
deputy :  the  other  called  the  tan,  held  twice  in  every 
year,  viz.  within  a  month  after  £<iy?*j-and  Mieba^ma*>\  of 
both  which  See  Crmpi  JurijJ*  Jkl.  %$t.  All  adm mi- 
gration of  juftice  was  at  hril  in  the  King's  hands  \  but 
afterwards,  when  by  the  increafe  of  the  people  rhc  burden 
grew  too  great  for  him,  as  the  kingdom  was  divided  into 
I  counties,  hundred*,  &c.  fo  the  ad  mini  Miration  of  jullice 
was  diilribuied  amongft  divers  courts  ;  of  which  the  flie- 
ritl  had  the  dunty-ecirt  for  government  of  the  county,  and 
lords  of  liberties;  had  their  leas  and  hm^OfMi  for  the 
fpcedier  and  eajier  ad  mini  tiring  jullice  therein, 

Before  the  count  iKWtftmmflev  were  erected,  the  C<unty- 
cettrtt  were  the  chief  courts  of  the  kingdom  :  And  among 
thfl  lawi  of  King  Eiigtr  it  is  ordained,  that  there  be  two 
Gusnty.cturis  kept  in  the  year,  in  which  there  (hall  be  a 
buhop  and  an  alderman,  or  earl,  as  judges ;  one  to  jaJgc 
according  to  the  Common  law,  and  the  other  according 
to  the  Ktcleftatlical  law;  But  thefe  united  powers  of  a 
bifhop  and  earl  to  try  caufeb,  were  feoarated  by  H':!..:nr3 
me  l:irll,  called  the  Gtnqutrar ;  and  foon  after  the  bufi- 
nefs  of  ectlcjfajlteal  cognifance  was  brought  into  its  pro- 
per rotfr/j,  and  the  Common  law  buJineis  i^to  the  K^g'i 
Beneb.  Bhunt, 

That  the  Cvurtty-e*urt  in  ancient  times,  had  the  cogni- 
fance of  Pleas  of  the  Crown,  indiclmemt  of  felony,  titc* 
appear  by  Glaw.  lib*  I  -  ■"■V-  ^  It  4-  by  tirudc-u  and 

Briton,. 
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Tt,i/!rr/v\  divers  places,  and  Fi:tat  !'>*>.  2.  e.  6a.  But  the 
power  of  -this  court  was  much  reduced  by  Ufa™.  Chart, 
t,  17 ;  and  by  1  F.<i.  4.  cap.  2  ;  by  the  former  of  which  it 
is  exprefsly  provided,  that  "  no  (beriff  fliall  hold  pleas  of 
the  crown."  It  had  formerly,  and  now  hath  the  deter- 
mination of  certain  debts,  fire  under  4*;  j.  Over  fome 
of  which  caufrs  the  m/triof  courts  have  by  the  evpref. 
words  of  the  Stat,  of  Gkuce/hr  6  B  1.  r.  8,  a  jurifdirtion 
totally  exclufiveof  the  King's  fupcrior  courts. 

This  Court  may  alfo  hold  plea  of  many  real  actions, 
fuch  as  dower,  right- patent,  right  of  ward.  4  Iu/:.  266: 
3  I'l/i.  312.  And  of  all  pcrfonal  actions  to  any  aroto.Uflt, 
by  virtue  of  a  writ  cf  <u::h  tst  which  is  in  nature  of  a 
commiflion  to  the  flu-riff  to  do  it.  4  I.  J?.  zCO.  Here  the 
plaintiff  takes  out  a  fummons,  and  if  the  defendant  do 
not  appear,  an  attachment  or  difrinyai  is  to  be  made 
cut  againll  him;  but  if  the  defendant  appears,  the 
plaintiff  is  to  file  his  declaration,  and  after  the  defen- 
dant is  to  put  in  his  nnftver  or  plea  ;  and  the  plaintiff 
baring  joined  iflfue,  the  trial  proceeds,  £fc  whereupon 
ir  verdict  is  given  for  the  plaintiff,  judgment  is  en- 
tered, and  a  fitti  fhettu  may  be  awarded  againll  the 
defendant's  goods,  which  may  betaken  by  virtue  thereof, 
anu  be  appiaifed  and  fold  to  fatisfy  the  plaintiff:  Hut  if 
the  defendant  hath  no  goods,  the  plaintiff  is  without  re-  I 
medy  in  this  court ;  for  no  capias  lies  therein,  but  an  ac- 
tion may  be  brought  at  Common  law,  upon  the  judg- 
ment entered.  Grcexwaoti  of  Courts,  p.  22  :  Finch  318: 
F.  X.F.  152. 

No  fhcriffis  to  enter  in  the  County-con,  t,  any  plaint  in 
the  abfence  of  the  plaintiff ;  nor  above  one  plaint  for  one 
caufe,  under  j-ve-iiulties :  T  he  defendant  in  the  County - 
coutt  is  to  have  lawful  fummons ;  and  two  ju ftices  of 
pence  arc  to  view  the  cllrcats  of  (hcriffs,  before  they  t 
iffue  them  out  of  the  County -court,  tffc.  By  Star.  1 1  H.  7. 
c.  1 5,  Caufes  arc  to  be  removed  out  of  the  County  cmrit  by 
recordare,  pov.e.  and  writ  of  f\dfc  judgment,  into  F.R.  Uc. 
1  he  Stats.  9  //.  3.  c.  35  :  2  E.  6.  c.  25,  enact,  that  no 
Ccunty-courc  (hall  be  adjourned  for  longer  than  one 
month,  confuting  of  28  days. 

All  popular  elections  which  the  freeholders  are  to 
make,  as  formerly  of  fhcriffs  and  confervators  of  the 
peace,  and  llill  of  coroners,  verdcrors  and  knights  of  the  j 
ihirc  mud  ever  be  made  in  full  County-court. 

As  this  court  hath  of  ancient  times  belonged  to  the 
Sheriff,  and  is  incident  to  his  ofiicc,  the  King  cannot 
grant  by  letters  patent  the  office  of  County-clerk  nor  the 
tires :  but  it  of  right  belongs  to  the  Iheriff.  4  Co.  Mit- 
ton\  cafe. 

See  Stats.  7  &  8  W*  3.  c.  25,  as  to  the  County  courts 
in  Yo'kjb'irc.  and  27  H.  8.  c.  26:  34//.  8.  c.  26,  as  to  1 
thofe  in  Wold.  Blackftone,  (3  Comm.  82,)  obferves,  on  the  j 
late  ereclion  of  numerous  Courts  of  Confeiencc  (fee  that 
title  po/t.)  that  it  is  to  be  wifhed  that  the  proceedings  in  ! 
the  County  and  Hundred-courts  tould  be  again  revived 
.ind  improved  ;  an  experiment  that  has  been  tried  and  ■ 
:acceeded  in  M.ddUfx.    For  by  Stat.  2 J  Gu.  z\ c.  ft, 
u  is  enacted  —  1.  That  a  fpcci-1  County  court  lhall  be 
held,  at  lead  once  a  month,  iu  every  hundred  of  the 
county  of  Middhfcx,  by  the  County  clerk. — 2.  That 
twelve  freeholders  of  that  hundred,  qualified  to  ferve  on 
juries  and  Hruck  by  the  iheriff,  mail  be  fummoned  to  ; 
appear  at  fuch  court  by  rotation  ;  fo  as  none  /hall  be 
fummoned  oftener  than  once  a  year.— 5.  That  io  all  | 
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caufe l  not  exceeding  the  value  of  40.-.  the  County- clerk 
and  twelve  fuiror*  (hall  proceed  in  a  f.irr.mat)  way,  ex- 
amining the  parties  and  Vitncfles,  on  oath,  without  the 
format  prorefs  antiently  ufed  ;  and  mall  make  fuch  order 
therein  as  they  fhalj  judge  to  be  agreeable  to  confident?* 
—  4.  That  no  plaffttd  fl»all  be  removed  out  of  thu  COtir  . 
by  any  procefu  whatfotver,  but  the  determination  h?rs::t 
(hill  be  final. —  5.  That  if  any  action  be  brought  in  any 
of  the  fupcrior  court?,  againll  a  perfon  refident  in  Miet- 
dkftx.  where  the  jury  Ihall  find  Jefs  rhan  40 x.  damages, 
the  plaintiff  fliall  not  recover,  but  pay,  colls.  (Sec  title 
Co/fi). — 6.  Lately,  A  table  of  very  modciatc  fees  is 
prefcrib?d  and  fet  down  in  the  ad,  which  are  not  co  be 
exceeded. 

It  feems  indeed,  as  the  learned  commentator  remark?, 
that  this  plan  wants  only  to  be  generally  known,  m  ic- 
cure  its  univerfal  reception. 

COUN  i  Y-RATES.  By  Stat.  1 2  G.  2.  c-  29.  Jofttcej 
of  peace  at  their  quarter  feiuons,  [and  by  Stat.  13  Gtc  II. 
c.  18.  Juttices  of  liberties  and  fran  chiles  n?t  fjopcl  to 
the  County  commiffioners,]  may  make  one  general  ratfi 
to  anfwer  all  former  diflincl  rates,  which  fliall  be  a fluffed 
on  every  parilh,  &V.  and  collected  and  paid  by  the  high 
conttables  of  hundreds  to  treafurcrs  appointed  by  the 
juttices  ;  which  money  (hat]  be  deemed  the  public  ftgi  k, 
and  be  laid  out  in  repairing  of  bridges,  gaols,  or  boufe* 
of  correction,  on  presentment  made  by  the  grand  jury  ac 
the  allifes  or  quarter- feffions,  of  their  wanting  reparation  ; 
but  appeal  lies  by  the  church-warden:  and  overfeers  of 
the  poor  of  the  parilhes  to  the  ju.lices  at  the  next  feflions, 
againll  the  rate  on  any  particular  p2rifh.  And  ac  to  thii 
Appeal  fee  alfo  Stat*  22  Geo.  3.*-.  17.  Sec  titles  Fridges ; 
Gaels. 

COUNTING-HOUSE  op  thk  KING'S  HOUSE- 
HOLD, Damns  Computus  Hofpitii  Rcji;.]  Ufually  called 
the  Foard  of  Green  Cloth ;  where  fit  the  Lord  Steward, 
and  Trcafurcr  of  the  King's  Houfe,  the  Comptroller, 
Mailer  of  the  HanfebaU,  Cofferer,  and  two  Clerks  of  the 
G-ten  Cloth,  &e.  for  daily  taking  the  accounts  of  all  ex- 
penecs  of  the  HoufJ/oldy  making  provifions,  and  ordering 
payment  for  the  fame;  and  for  the  good  government 
the  King's  Houfebold  fcrvants,  and  paying  the  wage*  1  I 
thofe  below  flairs.  Stat.  39  £7/'z.  cap.  7. 

COURIER,  From  the  Fr.  Gmttr  to  run.]  Anexpreu 
mcfll-ngcr  of  hade. 

COURRACIER,  F>.)  A  horfe  courfer.  tkjl.p$. 

COURTS. 
A  Court,  Cfcri*.]  The  King's  palace,  or  man  Hon;  but 
more  efpccially  the  place  where  juilice  is  judicially  admi* 
niilcrcd.  Co.  Lit.  5  a.  The  Super  tor  Courts  are  thofe  at 
M\-jlsn:}ijh>  ;  and  of  Court;,  jsm:  tn  of  >wcrdy  and  fome 
not  i  which  are  accounted  baft  QmUt  in  refpect  of  the 
reft. 

A  Court  of  record  is  thai  Cam*  wh'u  h  hath  power  to 
hold  plea,  according  to  the  courfe  of  the  Common  law, 
of  real,  pcrfonal,  and  mixed  actions,  where  the  debt  or 
damage  is  40 /.  or  bove  ;  as  the  King*;  Be Cc  •■.  . 
Fleasy  fisfe.  A  CMrfy  r.ot  of  record,  is  where  it  cannot 
hold  pica  of  debt  or  damages  amounting  to  40  ;.  but  of 
pteai  under  that  fum  :  or  where  the  proceedings  are  noc 
according  to  the  courfe  of  the  Common  law,  norinrollcd  ; 
as  the  Ccvvty-court,  and  the  Court- Bann^  ifc.  I  //>/?.  117, 
260:  4  Rep.  52:2  Rol.  Al>r.  574. 
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F.very  Corn  of  record  is  the  A';'.;'.*  Cr*r/,  in  rijht  of 
his  frown  nod  dignity,  though  his  fubjects  have  the ' 
benefit  of  it ;  and  therefore  no  other  Court  hath  authori- 
ty to  line  and  imprifon  :  fo  that  the  very  crrcVton  of  a 
new  jurifdiclion,  with  power  of  fine  or  imprifonment, 
makes  it  iniUntly  a  Court  of  record  Salt.  200  ;  \iM:d. 
38a:  F:uch  L.  2  j  1.  The  free  ufc  of  all  duets  of  re- 
cord and  not  of  record,  is  to  be  granted  to  the  peoplt  : 
The  Icet  and  tourn  are  the  King's  Courts,  and  of  record. 
2  D.m.  259.  The  rolls  of  the  fuprrior  Cvtrtt  of  record 
are  of  fuch  authority,  that  no  proof  will  be  admitted 
agninft  them  ;  and  thefe  records  are  only  triable  by  them- 
fcUcs.  3  In/i  f  1.  But  as  the  County-court,  Court-b.^rrn, 
tic.  are  not  Courts  of  record,  the  proceedings  therein  may 
be  denied,  and  tried  by  a  jury;  and  upon  their  judg- 
ments, a  writ  of  errcr  lies  not  ;  but  writ  of  falfe  judg- 
ment. I  /«/?.  117.  See/*?.  Cnurt-bercn. 

In  the  Courts  at  fPe/JminJicr,  the  plaintiff  need  not  fhow 
at  large  in  his  declaration,  that  the  caufe  of  action  arifes 
within  their  jurisdiction,  it  bring  general :  Inferior  Courts 
are  to  (how  it  .it  large,  becaufe  they  have  particular  ju- 
rii'diclioos.  1  til.  .'.by.  37 1.  Alio  nothing  fhall  be  in- 
tended to  be  within  the  jurifdiclion  of  an  inferior  CXvt, 
but  what  'utxptjiiy  Co  alledged  :  And  if  part  of  the  er.ufe 
arifes  within  the  inferior  jurifJiflion,  and  part  thereof 
\  :  n  ut  it,  the  inferior  Court  ought  not  to  hold  plea.  1 
Lev.  104:  z  Rip.  16.  See  title  Abatement  I.  I« 

An  inferior  CWr,  not  of  record  cannot  impofe  a  finr, 
or  imprifon  :  But  the  courts  of  record  at  IVtJlminpr  may 
fcne,   mprifan,  and  amerce.  11  Rep.  43. 

The  King  being  the  fupreme  magillratc  of  the  king- 
dom, and  intruded  with  the  executive  power  of  the  law, 
all  Courts,  fuperior  or  inferior,  ought  to  derive  their  au- 
thority from  the  crown.  Stau.-.df.  54.  Though  the  King 
himfeif  cannot  now,  as  anciently,  fit  in  judgment  in  any 
Qmri  upon  civil  caufes,  nor  upon  indictment:,  becaule 
there  he  is  one  of  the  parties  to  the  fui:  2  HtnA.  P.  C. 
t.  I.  G  1,  2.  The  King  hath  committed  all  his  power 
judicial  to  one  Cent  or  the  o:her.  ^Injl.ni.  And  by 
Stat.  52  //.  3.  e.  1,  it  is  enacled,  that  all  perfons  fhall 
receive  jultice  in  the  King's  Court:,  and  none  take  any 
cittrefs,  E#r.  of  his  own  authority,  without  awtrd  of  the 
Ling's  Courts. 

It  is  faid  the  cuftom?,  precedents,  and  common  judicial 
j  rocccdings  of  a  Ceutt,  are  a  law  to  that  court :  And  the 
determinations  of  camts,  make  points  to  be  law.  2  Rep. 
12:4  Rep  53  :  I5M«  J9**-  things  determinable  in 

(  f  .rfj,  {hat  a:e  Ccurts  by  the  Common  law,  il.all  be  de- 
ttrmined  by  the  judges  of  the  fume  C»u>ts  ;  and  the  King's 
Writ  canno:  alter  the  jurifd:£;ion  of  a  Court.  6  Rep.  1 1. 
The  Court  of  B.  R.  regulates  all  the  inferior  Courts  of 
law  in  the  kingdom,  Jo  that  they  do  not  exceed  their 
juriljictioos,  nor  alter  their  formt,  13<.  And  as  the 
Conrl  of  King**  Bench  hath  a  general  fupcrintrndency 
over  all  inferior  Courts,  it  may  award  an  attachment 
a^ainft  any  fuch  Court,  ufurping  a  jurifdiflion  not  belong- 
in  •  to  it :"  But  it  is  fumetiiiiC>  nittal  f.rll  to  award  a  writ 
i>f  prohibition,  and  afterwards  an  attachment,  upon  its 
continuing  to  proceed.  2  Hawk.  P.  C.  c.  22.  $  25. 

If  a  Court,  having  no  juiifdiclion  of  a  caufe  depending 
therein,  do  neverthclefs  proceed,  the  judgment  in  fuch 
Court  is  <oram  mn  judice,  and  void  ;  and  an  action  lies 
npii&L  the  judge*  who  give  the  judgment,  and  any  ofiicer 


that  executes  the  procefs  under  them:  Though  where  they 
have  authority,  and  give  an  ill  judgment,  there  the  party 
who  executes  the  procefs,  &c.  upon  the  judgment,  fhall 
be'excufed.  1  Li!,  Ab<  370. 

Judges  of  inferior  Courts  may  be  puniflied  for  mifbe- 
haviour  either  by  information  or  attichment.  Moravia's 
ct/e.  if  at  Jvt.  135.  Any  defers  in  the  proceedings  of  an 
inferior  Court  cannot  be  amended,  by  the  return  which 
i<  not  part  of  the  record.  The  King  v.  Holmes,  Id.  365. 
Where  an  inferior  Court  returns  its  proceedings,  no  di- 
minution can  be  alledged.  Ibid.  Saytr  v.  Cwtis,  367. 

Action  on  the  cafe  lies  againft  the  plaintiff  for 
fuing  one  in  an  inferior  Courr,  where  the  caufe  of  ac- 
tion is  out  of  its  jurifdiclion.  1  rent.  369.  And  if  a 
plaintiff  on  a  contract  for  a  large  fum.  fplits  it  into  feveral 
actions  for  fmall  Aims  to  give  an  inferior  Court  jurifdic- 
tion,  a  prohibition  fhall  go.  Mod  Caf  90. 

Striking,  in  the  Courts  at  WrJIminfier,  is  punifhed  by 
cutting  off  the  right  hand,  and  forfeiture  of  goods  tse. 
[:.■<.  .  rr.pt  lo  Coun  arc  punifliable  by  fine  and  im- 
prifonmenr,  to1.-.  See  title  Attachment.  See  further  as  to 
particular  Courts,  po/I.  Court- Baren%  &c.  and  under  titles 
King's  fit neb ,  Chancery ,  Ctmmcn  Picas  and  Exeb.^uer. 

Court  or  Admiralty,  See  tiile  Admiralty. 

Court-Oarok,  curia  barenis.]  A  court  which  every 
lord  of  a  manor  hath  within  his  own  precinct ;  i:  is  an 
inseparable  incident  to  the  manor:  and  mull  be  held  by 
prefcription,  for  it  cannot  be  created  at  this  day.  I  Injl. 
58  :  4  Infl.  268.  A  Court-baron  muft  be  kept  on  fomc 
part  of  the  manor:  and  is  of  two  natures  j 

1.  By  Common  law,  which  is  the  br.nm'  or freeMders' 
court,  of  which  the  freeholders  being  fuitc/s  are  the  judges ; 
and  this  cannot  be  a  Court  baron  without  two  fuitors  at 
leafl.  The  itcward  of  this  court  is  rather  the  regiiler 
than  the  judge. 

2.  By  eufiom,  which  is  called  the  Cujiemary  court  x  and 
conrcriii  thecotlomary  tenants  and  copyholders,  uhcreof 
the  lord,  or  his  Reward,  is  judge.  See  title  Copyhold. 

1  he  Court  baron  may  be  of  this  double  nature,  or 
one  may  be  without  the  other:  but  as  there  can  be 
no  Court-baron  at  Common  law  without  freeholders ;  fo 
there  cannot  be  a  CuMomary  court  u::hout  copyholders 
or  cuftomary  tenants.  4  Rep.  26:  6  R<p.  11,12:  2  /«/?. 
1 19.  Sec  title  Copjhs/d. 

The  Freeholders'  court,  whofc  moll  important  bufinefs 
is  to  determine,  by  writ  of  right,  alltonrroverfics  relat- 
ing to  lands  within  the  manor;  and  which  hath  alfo  jurif- 
dieiion  for  trying  actions  of  debt,  trcfpiJes,  cjT.\  under 
40X.  m»y  be  held  every  three  weeks ;  and  is  fomcthing 
lrke  a  County  rot?/,  and  the  proceedings  much  the  fame  : 
though  on  recovery  of  debt,  they  have  no:  power  to  make 
execution*  but  arc  to  diftrain  the  defendant's  goods,  and 
retain  them  till  fatufaflion  is  made. 

The  proceedings  on  a  writ  of  right  mr.y  be  removed 
into  the  County  cctrrti  by  a  precept  from  the  fherirt\  tiled 
.1  «U  (fMM  tollit  cmtjam,)  3  Rep.  Pre/.— And  the  proceed- 
ings in  all  other  actions,  may  be  removed  into  the  fu- 
perior courts  by  the  king's  writs  of  pone,  or  aectdas  ail 
iuriamf  according  to  the  nature  of  the  fuic.  F.  N.  B.  4, 
70 :  Finch  /,.  4^4,  5 . 

After  judgment  j;i\  en  alio,  a  writ  of  Jalfe  ftldftumi  lies 
to  the  courts  at  IViftminfler  to  re  hear  and  re-view  the 
cayfe  ;  and  not  a  vuit  -f  crro:  :  f.r  :hi>  is  not  a  court 
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of  record  :  Bi»«i  therefore  in  fame  of  thefc  writ*  of  re- 
moval, the  fir»l  direction  given  is  to  caufc  the  plaint  to 
Rerecorded;  rccoulr.n'/ari^s  lo^nlum.  F.N.B  i$. 

The  other  Court  baron,  fortakinij  and  pnffiogof  eft  arcs, 
Surrenders,  admittances,  ifft.  is  held  Sat  once  cr  iwice  in 
a  year,  (ufually  with  the  court-lees)  unlcls  it  be  on  pur- 
pofe  to  grant  an  eflate  ;  and  then  it  is  holdcn  as  often  aj 
*  rcquifite.  In  this  cr^utt  the  homage  jury  arc  to  inquire 
that  their  lords  do  not  lofc  their  ferviccs,  duties,  or  cuf- 
tnrns ;  bu:  that  the  tenant*  make  their  funs  of  court ;  pay 
their  rents  and  hciiots,  and  keep  their  lands  and 
tenements  in  ro;.ai'  ;  they  are  to  preterit  all  common  and 
private  nul'ances,  which  may  prejudice  the  lord's  manor; 
and  every  public  trefpaf>  mull  be  punifhed  in  this  court, 
by  amercement,  on  prcfeming  the  fame.  Cy  Stat.  Ext, nr. 
MfM,  \E.  l,  it  (hall  be  inquired  of  cuftoir.ary  tenants, 
uhat  they  hold,  by  what  works,  rents,  heriots,  fervices,^. 
And  of  the  lord's  woods,  and  o;her  profits  filhing,  ts'c. 

Court  of  C h\v hLnr,  curia mllitnrtt.']  Otherwife  call- 
ed the  Marjl-al  court ;  the  judges  of  it  are  the  Lord  High 
Con/lath  of  Er.glanJ,  and  the EailMaiJbah.  this  COUM  is  faid 
to  be  the  fountain  of  the  marital  lavs,  and  the  Earl  Mar- 
11... I  hath  both  a  judici.il  and  miniltcr'ul  power;  for  he  is 
not  only  one  of  the  judges,  but  to  fee  execution  done. 
4  Ir.fi.  123.  Sec  fide  Court- Martial. 

The  Court  of  Chivalry  is  the  only  Court  Military 
known  to,  and  ellablifhed  by  the  permanent  laws  of  the 
land  ;  it  was  formerly  held  before  the  Loid  H:°b  Con/fa* 
bU  and  Earl  Marjb  h  of  England,  jointly,  but  f.ncc  the 
extinguishment  of  the  former  office,  it  hath  ufuilly, 
with  refpeel  to  civil  matters,  been  before  the  Ear!  M.ir- 
Ihal  only.  Sec  title  CmJIabie — From  the  fcntcuce  of  this 
court  an  appeal  lies  immediately  to  the  King  in  pcrfon. 
4  L.Ji.  125.  This  court  was  in  great  leputaiicn  in  times 
of  pure  Chivairy,  and  afterwards,  during  our  connexions 
with  the  Continent,  by  the  territories  which  our  princes 
held  in  Vianet :  but  is  now  grown  almoft  entirely  out  of 
ufe,  on  account  of  the  fceblencfs  of  it's  jurisdiction,  and 
want  of  power  to  enforce  its  judgments.  3  Ccntm.  68. 

The  jurifdiftion  of  this  court  is  declared  by  Slat.  13 
R.  a.  c.  2,  to  be  this  :  "  that  it  hath  cognizance  of  can- 
tracts  touching  deeds  of  arms,  or  of  war,  out  of  the 
realm  ;  and  alfo  of  things  which  touch  war  within  the 
reaim,  which  cannot  be  determined  or  difcuiTcd  by  the 
Common  law  ;  together  with  other  ufages  and  culloms 
to  the  fame  matters  appertaining."  So  th^t  wherever 
the  Common  law  can  give  redrefs,  this  court  h->th  no 
jurifdicticn :  which  has  thrown  it  entirely  out  of  >;fc,  as 
to  matters  of  contract,  all  fuch  being  ufually  cognizable 
in  the  courts  of  li'r  inuijhfball,  if  not  directly,  at  lead 
by  fiction  of  law  :  as  if  a  contract  be  made  at  GUral  m  , 
the  plain  ifr  may  fuppofe  it  made  at  Weflminfier,  &c.  for 
the  loca  ity.  or  plate  of  making  it,  is  of  no  confluence 
wi:h  regard  to  the  validity  of  the  contract. 

The  words,  "other  ufages  and  cuttoms,"  fupport  the 
tlaim  of  this  court,  I,  To  give  relief  to  fuch  of  the 
nobility  and  gentry  as  think  themfclves  aggrieved  in 
matters  of  honour  ;  and  2.  To  keep  up  the  diltinction 
of  degrees  and  quality.  Whence  it  follows,  that  the 
civil  jurifdiction  of  this  court  of  Chivalry  is  principally 
in  two  points;  the  redrefGng  injuries  of  honour;  and 
correcting  encroachments  in  matters  of  coat-armour,  pre- 
cedency, and  other  diminutions  of  families. 


As  a  court  of  honour,  it  is  to  give  fa  tis  faction  to  a.'i 
fu:h  a*  are  aggrieved  in  that  point  ;  a  po::u  of  a  nature 
fo  nice  and  fo  delicate,  that  its  wrongs  and  injuries 
elcape  the  notice  of  the  Common  law,  anj  yet  are  fie 
to  be  rcdreiTcd  fom^where  ;  fuch,  for  loftonce*  as  calling 
a  man  coward,  or  giving  him  the  lie;  for  which,  as  t.iey 
are  productive  of  no  immediate  damage  to  his  pcrlbn  or 
property,  no  aftion  will  lie  in  the  courts  of  W*jhai*jitt  \ 
and  yet  they  are  fuch  injuries  as  will  prompt  c\  e.-y  m..n 
of  fpirit  to  demand  fome  honourable  amends,  which  by 
the  an;ient  law  of  the  land  was  appointed  tob:  gi.fi  1  1 
the  court  of  Chivalry.  Tear  Hook,  Hen.  6.21  :  5 
of  Push,  c.  to:  Hal.  HijI.C.  L.  37.  But  modern  relo 
iii'i  i: ;  have  determined,  that  how  much  foever  fuch  a 
jurildktion  may  be  expedient,  yet  no  action  for  words 
M  ill  at  prefent  lie  therein.  Salh.  53^:7  Moid,  125:2  Hau  l. 
P.C.c.4.  $7,8.  And  it  hath  always  been  moft  clearly 
h-dden,  (Osf.  Hill.  C.L.  37,)  that  as  this  court  cannot 
meddle  with  any  :hing  determinable  by  the  Common  law, 
it  therefore  can  give  no  pecuniary  fatisfattion  or  da- 
mages, inafmuch  as  the  quanticy  and  determination 
thereof  is  ever  of  Common-law  cognizance.  And  ihere- 
fore  this  court  of  Chivalry  can  at  moft  only  order  repara- 
tion in  point  of  honour ;  to  compel  the  defendant  mtm~ 
da. turn  fibi  ipfi impouot,  to  take  the  lie  he  ha*  given  upon 
himfclr,  or  to  make  fuch  other  fubmiujon  as  the  la^v*  of" 
honour  may  require.  1  Ro.  Ab.  128:  Neither  can;  this 
court,  as  to  the  point  of  reparation  in  honour,  hold  a 
plea  of  any  fuch  word,  or  thing  wherein  the  party  it 
reJievcablc  by  the  courts  of  Common  law.  As  if  a  ma:i 
give  another  a  blow,  or  calls  him  thief  or  murderer;  fur 
in  both  thefe  cafes  the  Common  law  has  pointed  out  hit 
proper  remedy  by  aft  ion. 

As  to  the  other  point  of  it's  jurifdi5tion,  the  redrcfling 
of  encroachments  and  ufurpations  in  matters  of  heral dry 
and  coat-armour  ;  it  is  the  bufinefs  of  this  court,  ac- 
cording to  Sir  Matthew  Hale,  to  adj alt  the  right  of 
armorial  enftgns,  bearings,  crcits,  fupportert,  penuons, 
cjTY.  and  alfo  rights  of  place  or  precedence,  where  the 
King's  patent  or  ait  of  parliament,  (which  cannot  be 
over  ruled  by  this  court,)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a 
fumm  iry  way  ;  and  the  trial  not  by  a  jury  of  twelve 
men,  but  by  wiineiTes,  or  by  combat.  Co.  Lit.  261 .  Sec 
title  Battel.  But  as  it  cannot  impriibo,  not  being  a 
court  of  record,  and  as  by  the  resolutions  of  the  iu- 
perior  courts,  it  is  now  confined  to  fo  narrow  and  rc- 
Arained  a  jurifdiction,  it  has  fallen  into  contempt  and 
difafe.  The  marihaMing  of  coat-armour,  which  was 
formerly  the  pride  and  iiudy  cf  all  the  belt  families  in 
the  kingdom,  is  now  greatly  difregarded  ;  and  ha* 
fallen  into  the  hands  of  cer.ain  ouiccrs  and  attendants 
upon  this  court,  called  herald.*,  who  conftder  it  only  as 
a  matter  of  lucre  and  not  of  julticc :  whereby  fuck 
falfity  and  confufion  have  crept  into  their  records  (which 
ought  to  be  the  Handing  evidence  of  families,  defcents, 
and  coat-armour)  that,  though  formerly  fome  credit  has 
been  paid  to  their  lefiimony,  now  even  their  common  feal 
will  not  be  received  as  evidence  in  any  court  of  jultice 
in  the  kingdom.  2  Roll.  Abr.  686  :  2  'j*n.  224.  But  their 
original  vditation-books,  compiled  when  progrelles  were 
folemnly  ar.d  regularly  made  into  every  part  of  the  king- 
dom, to  enquire  into  the  flate  of  families,  and  to 
U  u  i  regifler 
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register  Aich  marriages  and  defcents  as  were  verified 
to  them  upon  oath,  are  a! lowed  to  be  good  evidence 
of  pedigrees.  And  it  is  muck  to  be  wimcd,  thit 
this  pra^ice  of  vacation  at  certain  periods  were  re- 
vived j  for  the  failure  of  inqui  futons  psji  mtottnti  by 
the  abolition  of  military  tenures,  combined  with  the 
negligence  of  ileralds  in  omitting  their  uiuai  pro- 
greftey,  Ii-as  rendered  the  proof  a  modern  defcent,  for 
the  recovery  of  an  etfate  or  fucceilion  to  a  ttfUs  of 
honour,  more  difficult  than  that  of  an  antzent.  This 
will  be  indeed  remedied  for  the  future,  with  refpeil  to 
cairns  of  peerage,  by  a  Handing  order  ( tl  M.y  1767,) 
of  the  Houfe  of  Lords ;  directing  the  Heralds  to  take 
cxait  accounts,  and  preferve  regular  entries  of  ftj]  peers 
and  pecreftcs  of  England,  and  their  refpecfive  descen- 
dants ;  and  that  an  exact  pedigree  of  each  peer,  and 
his  family  (halt,  on  the  day  of  his  fu^l  adiniflion,  be  de- 
livered to  the  houfe  by  Garter,  thz  principal  Kin«-at» 
arms,  Bji  the  general  inconvenience,  alleging  mere 
private  fuccelliona,  lliil  continues  without  a  remedy. 
3  Comm.  ioj— 6. 

Court  Christ  1  aw,  cxriaC&riJSi'attltttris.']  The  eccle- 
ti&ftlcal  judicature,  oppofed  to  the  civil  court,  or  lay  tri- 
bunal ;  and  as  in  iccuhr  courts,  human  laws  are  main- 
tained, in  the  Ciurt  Cbrijtiaat  the  laws  of  Gbrift 
ihould  be  the  rule.  And  therefore  the  judge*  are  divines ; 
ju  arebbiihops,  bilhops,  archdeacons,  tie.  %  litf}.^%%.  See 
/■>;}.  titie  £W4  EttkJtaftiaL 

Co vsits  or  Conscience,  tmi&tmfitaiii+*\  In  the  9th 
year  of  King^f/*.-:,  8.  the  Court  of  ConfcUatt,  ct  Court  cf  Re+ 
*vtjtit  in  L/k&Jt,  was  erected :  there  was  then  nude  an 
Id  o*  common  council,  that  the  Lord  Mayor  and  Alder- 
men ihould  aflign  monthly  tcvo  A'dermen  and  four  djf- 
cteet  Commoners,  to  be  CommLmoners  to  Jit  In  this 
court  twice  a  week,  to  hear  and  determine  all  matters 
brought  before  them  between  party  and  party,  between 
citizens  and  freemen  of  Lundsn,  in  all  cafe*  where  the 
debt  or  damage  urns  under  40/,  And  this  act  of  Com- 
toon  Ccuncii  was  confirmed  by  Stat*  1  I.  f.  14; 
which  ietpowered  the  Commiuloners  of  this  court  to 
make  fuch  orders  between  the  parties  touching  fitch 
debts,  as  they  fhould  find  ftand  to  equity  and  good  con- 
fcience*  The  Stat.  3  "Jnt.  1.  c.  ij,  fully  cftablifheb  ihi* 
court  *,  the  eottrft  and  practice  whereof  is  by  fummons, 
to  which  if  the  party  appear,  the  corn  mi  (Loners  pro- 
ceed fu mm arily ;  examining  the  witneffes  of  both  par- 
lies, or  the  panics  themfekes  on  oath,  and  as  they  fee 
caufe  give  judgment.  And  if  the  party  fommoned  appear 
not,  the  commitfi"ners  may  commit  him  to  the  Compter 
pnfon  till  he  dotfs ;  alfo  the  commifliuners  have  power  to 
commit  a  perfon  refuting  to  obey  their  orders,  Bfe 

By  Stdtm  1  4  Ceo.  Z*  t.  jo,  the  proceedings  of  the  Court 
of  Conference  are  regulated  j  and  in  cafe  any  per  ft.  n  af- 
front or  infuJt  any  of  the  cornmiflioners,  on  tlieir  cer- 
tifying it  to  the  Lord  Mayor,  he  fhatf  punifh  the  offender 
by  iine,  not  exceeding  20  j.  or  may  imprilon  him  ten  days. 

Th^re  are  many  otlu-r  Courts  uf  Confcicnce  clfabtifhed 
of  Ute  years  by  aft  of  parliament,  bee  title  Cojis,  and 
aifo  title  Mwt. 

Caurts  *f  Ott/tieiKf  have  been  efhblimcd  ac  the  fal- 
lowing pUces  :  Mbaa*t,  St.  town  of,  by  z$  Get.  z*  e>  38  i 
Bath,  by  6  G/o.  3.  r.  16  ;  Ba/enyin  YzAjhircj  by  21  Cra. 
3,  c.  33"  ;  Birmingham!  by  15  Geo.  su  e, -J4'i  Bfeiiibt.ntbr 
Bstiuty,  Bttkiobiit/i,  ReArf.jj  or  Rudy  LtitU,  and  £tjf*tfs) 


in  J&Hf,  by  6  Gto,  3.  r.  6.  and  to  Gts.  J.  r.  29  :  Boivr^ 
1%  g*:<\  ;md  t'timlltjhac  in  L't»ffyt  in  Lin^hip>\rr^  by  I  '  C^j. 
3.  c.  34  :  Btfon t  by  a6  Geo,  i.t.y.  Bradford  Mtlkjfom* 
and  W&kfdvmi  in  Wtltjtrire,  by  3  6«.  3,  c.  19;  Buxton 
buttJrrd,  by  3 1  C«.  z.  c.  23  ;  BrofAy,  by  iz  Gw,  3.  c,  57; 
Ctiiittrbitryi  by  25  Get.  2>  c,,y$  ;  Cbippmb/tm,  Cafaz,  Dtt- 
nm&atrt,  Kortb,  and  Cctfan,  in  Wshu  by  5  Gro.  3.  9^ 
Drafj  Sfe  by  16  Geo.  3.  c.  in;  Dert*  Uroughf  and  Uhtrt.t, 
cj\  by  6  tVi*,  3.  r.  20  ;  Dover,  within  the  tvims  and  {/, 
the  parifli  of  Ctarlfm,  and  other  places  in  Knit,  by  24 
Gt».  3.  c  8;  Eiim  bundrtiit  in  Li*rofn/kirc,  by  tc  3.  r, 
6+  ;  by  t8  C/Vu.  3.  r.  36;  Extter,  by  13  G^.  3,  c  zj  * 
Folkftoae,  &c.  in  Katt,  by  16  G^.  3^.  j  1 3 :  Paw  foam  > 
and  Baugfjj'jtt  ani  Ofnir^r,  iii  ^f///,  by  25^.3.^7; 
Hattfitx,  in  yarkjbire,  by  ij  G<w,  3.  ij  ;  zoGro.  3;. 
r.  6jj  Hotxcqfi/t,  Seie,  in  Liftcfffn/birr,  by  19  Geo.  3. 
c.  43  ;  KtifA/rninJfrr,  by  IS  Geo.  3.  r.  66;  King's  Lym, 
by  10  Ota,  3*  c .  20  ;  Kingftsn-uptn-Huil,  by  2  G^  3.  r.  38^ 
Kirkkyy  in  PFiftumrUud,  by  4^1.3,  r.41 :  Ltnca^  by 
24  GVo.  2.  ]6  ;  Livtrfwl,  by  25  Geo.  2.  34  ;  Peitltw, 
K;ri; hum,  Latham  and  Bifphatnt  PrufaU  and  Stalmitte, 
in  Lancajbirt,  by  to  Cm.  3.  c.  2t  ;  RMbffier  and  StrtnA 
in  /t^r,  by  22(^0.3.  r-  37 ;  6VrWiy/c>,  in  Jfcvr,  by  itj 
G«-  3,  c  22;  Sbrrv-fiwy,  by  23^.3*  f.  73  ;  ^i^, 
Yttkjhirc,  by  4  Grt,  3.  e .  +0  j  Old  S^oittforJ.  IVcrtifirr- 
JbiW\  and  Stt.ff&iJfhitt,  by  17  Cre*  3.  f.  19  ;  l^rjinwr^,  by 
3  1  Gf«.  2.  r.  24* 

C bl'kt  of  DtLCftArt?.  See  /f/.  t i tie  Cuftr;j  Ettltjl- 
ajiknl  6. 

Covrts  Ecci-E5iASTiCAt,far;>  tztftjiajth&f  Spiritual 
C.Y.r/f,]  Arcthofc  Cfltfi-//  which  are  held  by  the  KingYau- 
thfjrity  as  fuprcme  governor  of  the  church,  for  matters 
wh tch  chiefly  concern  religion,  4  Inil.  5  2 1 .  A  nd  the  k ztv 
(iuAcaujlittttitint  whereby  the  church  of  E;tgland\i  governed, 
are,  j.  Divers  immemorial  cttjloms.  z.  Our  own 
vititiat  cwtfiimitni ;  and  the  «w«m  made  In  convocations, 
efpccjally  thofe  in  the  year  1 603.  3.  Statutes  or  Jfli  «f 
Parliatttrnt  crmccrning  the  affairs  of  religionj  or  caufes  of 
ffc/^f/f.Wcognizancei  particularly  the  rubr'uh  in  our 
Common  I'raycr-Book,  founded  upon  the  ftarutes  uf 
uniformity*  4*  The  articles  nf  reiighu,  drawn  up  in  the 
year  1 562,  dttiatli  C!rrit  9  B.  2.  and  euiblirhcd  by 
33  Eh*,  cap,  12.  And  it  is  faid,  by  the  general  Gojwji 
faivt  where  a(E  others  faif( 

As  io/t::u  in  Jpiritual  or  E cirfuij} Ual  Cwti,  they  are 
for  the  reformation  of  manners,  or  for  purriflting  of  hci  cfy, 
defamation,  laying  violent  hands  on  a  clerk,  and  the 
tike  ;  and  fo me  of  their  fails  are  to  recover  iumcihing  de- 
manded, as  tithes,  a  legacy,  contract  of  m  11  triage,  rs'e. 
And  in  csufes  of  thit  iwture  the  courts  m.iy  give  cofts, 
but  not  damagcj :  thlikgs  that  properiy  belong  to  thefe 
jurifdiclion^  are  matrimonial  and  tetlamcntary  j  and  fuch 
defamatory  words,  for  which  no  action  lies  at  liwi  as  for 
calling  one  aduhcrer,  fornkaiur,  ufurer,  or  the  iikc.  1  j 
Rep.  S4  ;  Dj  r  140. 

The  prxcrtdingt  in  the  EdLfiafthat  tour  ft  are  according 
to  the  Civil  and  Caution  law,  by  itttiiim,  ti&e?,  aitfixr 
uj-.nr,  a. L  proof  by  -.sitntjftti  and  pr(/hmptiust  and 
after  jfovrwe.,  for  contempt,  by  txwmvunatim  :  and  if  ihc 
fen  tea  te  is  dill  iked,  by  afttaL 

The  jwtfdi&utn  of  thefc  e*w.*r  is  yehmtaty,  or  aiitr/rtictts  j 
the  voluntary  11  merely  concerned  in  doing  wh;tt  no 
one  eppoici, 'as  granting  difpen  fat  ions,  licences,  facul- 


COURT  S  Ecclesiastical. 


The  puni  foments  inflicted  bythefe  courts  are  cenfures, 
punilhments  pro  J'ahttt  <iti!m*rt  by  way  of  pen  an  tie,  13  c. 
They  are  not  courts  of  record.  Sec  further  title  Pr*~ 

blbitto/i. 

Much  oppreffion  having  been  exercifed  through  the 
channel  of  thefe  courts,  on  perfons  charged  with  trifling 
offences  within  their  fpiritual  jurifdtctioii,  the  Sfat,  27 
Geo,  3,  t,  ^4,  limits  the  time  trf  commencing  fuits  for  de- 
famatory words  to  fix  months — and  for  incontinence  rind 
beating  in  the  church  yard  to  eight  months.— 'See  titles 
L  tmUatkitf3  Fwmcath*. 

In  briefly  recounting  the  various  fpecies  of  Eccldiatli- 
cal  Courts,  or  as  they  are  often  titled ,  Com  ts-Chritlian, 
Unriar  Chriftianitatir)  we  may  begin  with  the  lovvell,  and 
fo  afcend  gradually  to  the  fupreme  court  of  appeal. 

t,  The  AnbUa-m*  1  Cunt  is  the  moll  inferior  court  in 
the  whole  ecclefiallical  polity.  It  is  held  in  ihe  Arch- 
deacon's abfence  before  a  judge  appointed  by  bimfelf, 
and  called  his  official  :  and  its  jurifdiflion  u  Ibmetimes  in 
concurrence  with,  fometimes  in  cxclulion  of,  the  fliihop's 
Court  of  the  dioecfr.  From  hence  however  by  Stat. 
24  Hck>  8.  c.  12,  an  appeal  lies  to  that  of  the  bifhop. 

2,  Tbt  Ce></ij!ery  Court  of  every  diocefan  bifhop,  is  held 
in  their  fevcral  cathedrals,  for  the  triJ  of  all  ecclefiafli- 
cal  caufes  arifing  within  their  rcfpcClive  dioce  fes.  The 
Biliiop\  chancellor,  or  his  Coxnmiflary,  is  the  Judge  ; 
and  from  his  femence  an  appeal  lies,  by  virtue  of  the 
fame  iUiute,  to  the  Archbilhop  of  each  province  re- 
fpcftively. 

y  Ai  to  tie  Cmrt  af  Arehci^  Sec  title  Arches  Court, 

4.  The  CWf  Ffcu!iarjy  is  a  branch  of  and  annexed 
to  the  Court  of  Arcbtt.  It  has  a  jurifdielion  over  all 
fcboff  pa:ifhcs  difperfed  through  the  Province  of  Canter* 
(■  in  the  midkr  of  other  dioccfeij  which  are  exempt 
from  the  Ordinary**  jurifdielion,  and  fubjeft  to  the  Me- 
tropolitan only.  All  eccleii.-ftkal  caufes,  :ftn^  within 
thefe  peculiar  or  c*enipr  judications,  arc,  originally, 
cognisable  hy  this  court  \  from  which  an  appeal  lay  for- 
merly to  the  Pope,  but  now  by  the  Stat.  25  Hat,  8.  r.  19, 
to  *.he  King  in  Chancery. 

J,  The  Prerogath  t  Ctmrt  is  cllablilhcd  for  the  trial  nf 
all  teftamcotasy  caufes,  where  thedeceafed  hath  left  Ion* 
t&tzbiUa  within  two  different  diocefes.  In  which  cafe 
the  probate  of  wills  belongs  to  the  archbifhep  of  the  pro- 
vince, by  way  of  fpfcial  prerogative.  And  vU  caufes  re- 
lating to  the  will:-,  adminiibarions,  or  legacies  of  fit l!i 
perfons,  arc,  orif  injlly,  cognizable  herein,  before  a  judge, 
appointed  by  tne  Archbilhop,  called  the  judge  of  the 
Prerogative  Court,  from  whom  an  appeal  lies  by  St^i. 
15  Hen*  8.  e.  19,  to  the  King  in  Chancery,  in  Head  of  the 
P<  pe  a?  formerly. 

6.  Tbt  Great  Court  of  Apptul  in  all  ecclefiaflical  eaofei, 
*viz.  the  Cart  ef  Dfttgat&i  {judiees  dskgati)  appointed 
by  the  K;ng's  com  million  under  hi*  Grc.it  Seal,  and  i/Tu- 
jng  out  of  Chancery,  to  reprelent  his  royal  periim,  and 
hea»  all  aprcui*  made  in  him  by  ijrtueof  the  before- 
mentioned  $/at.  of  Hm.  8,  This  commilJion  is  fre- 
quently filled  with  Lords,  fpirhual  and  temporal,  and 
always  with  judges  of  the  courts  at  iVrjlmuiJte%\  and 
Doctors  of  the  Civil  .  aw.  Appeals  to  Rwat  were  al- 
ways lucked  upon  by  the  Haglijb  tiiiiioo,  even  in  the  time? 
cl  popery,  rtuh  an  evil  eye;  a>  being  contrary  to  the  IU 
c  oi  the  fuojed^  the  honour  ol  the  crown,  and  the  in- 
c ^eudence  of  the  whole  realm ;  and  were  iirffc  imro- 


duced  in  very  turbulent  times  in  the  Hxteerr.h  year  of 
King  Snpkni  ( A.  D,  J  i  5 1  )j  at  the  fame  period  (Sir  Htwy 
Spcirtain  cjbfcrves)  that  the  civil  and  canon  faws  were  firJt 
imported  into  England.  CM.  Pet.  Lr%*  ^jc.  JButt  in  a 
few  years  after,  to  obviate  this  growing  practice,  the 
confHtutions  made  at  Chmntkn,  tr  Ifcn.  U.  on  account 
of  the  didurbances  raifed  by  Archbilhop  Bfcktttt  and 
other  zealots  of  the  Holy  See,  exprefsty  dec'are  [thap*  8,) 
thnt  appeals  in  caufes  ecclefiallical  CQgfot  to  Ue,  from  the 
Archdeacon  to  the  Ditjcclan  ;  frcm  the  Diocefm  to  the 
Archbifllop  of  :hc  Province;  and  from  the  Archbilhop 
to  the  King  ;  and  are  nor  to  proceed  any  farther  with- 
out fpecial  licence  from  the  crown.  But  the  unhappy 
advantage  that  was  gnvn  in  the  reigns  of  King  Jfelfr7 
and  his  fon  Henry  HI.  w  the  encroaching  power  >?  the 
Pope,  who  sv  :  ever  vigtfajit  to  improve  all  opportuni- 
ties of  exten  img  his  jurifduftion  hither,  at  ler^th  tiytted 
the  cultom  of  appealing  to  Rome  in  caufes  ecclefiallical 
fo  llrongly,  that  it  nevrr  could  be  thoroughly  broken  of}"; 
till  the  grand  rupture  happened  in  the  reign  ofj&tny  VIIL 
when  nil  the  Jurifdiftion  ufurped  by  the  Pope  in  matters 
ecclefiaftical  was  reftored  to  the  crown,  to  which  it  origi- 
nally belonged j  ft  ihat  the  Stat.  25  Hen.  was  but  oe* 
curatory  of  the  anlien:  law  of  the  rea'm,  4  fajl,  314, 
But  in  cafe  the  King  himfelf  be  party  in  any  of  thcJe 
fuits,  the  appeal  does  not  then  lie  ?o  htm  in  Chancery, 
which  would  be  abfurd;  but  by  the.W.  24  H<n.  ft,  c„  lz, 
tofll!  the  Bimcps  of  the  realm  aiFemblcd  in  the  upper 
houfe  of  Convocation* 

7,  A  Cmmijftort  tj~  Re-Irtv,  is  a  commiffion  feme  rime  9 
granted,  in  extraordinary  cafes,  to  revife  the  fen;ttice  of 
the  Court  of  Delegates  j  when  it  is  apprehended  they 

I  have  been  led  into  a  matcial  error.  Tk" 
the  King  may  grant,  although  the  Statt*  t 

'  before  cited,  declare  the  jentenceof  the  d 
ttve ;  becaufe  the  Pope  as  fupreme  head 
law  ufed  to  grant  fuch  commiiliun  of  rev 

I  authority  as  the  Pope  heretofore  exerted, 
to  the  Crown  by  Siati.  26  Hi  t.  S.  e.  i. 


liiTion 

legates  definf- 
by  the  canon 
icw  1  and  futh 
is  new  annexed 
nd  1  £/i*.  ». 

But  it  is  not  matter  of  right,  which  the  Subject  may  de- 
mand f.v  tkbity  jhjthitf ;  but  meielv  a  matter  of  favour, 
and  which  therefore  is  cjttn  denied. 

Thcfe  are  now  the  principal  courts  of  ccclcfiaJUcal  ju> 
rifdiition  j  none  of  which  are  allowed  to  be  Couiu  of 
Record  ;  no  mere  than  was  another  much  more  formi- 
dable jarifdiclion,  but  now  dtfervedly  annihilated, 
the  Court  of  the  King's  Ui%b  CmiKtgkx  in  caufe,  ccclc- 
fiaflkal.  This  court  was  erected  and  united  to  the  regal 
power  by  virtue  ihtStat.  \  Etiz.c,  t,  intler.dof  a  larger 
jurifdiciion  which  had  before  been  cxerc.ife't  under  the 
Pope's  authority.  Jt  w^i  intended  to  rindi  -te  Lbe  dig- 
nity and  pe*-ce  of  the  church,  by  reft  fining,  ordering, 
and  correcting  the  ecclefiallical  llitr  ,.nd  perfons,  and 
all  manner  ol  errors,  hertfies,  fchifms,  abufe?,  ohencca, 
contempts  ant:  enormities.  Under  the  (belter  of  which 
very  general  words,  means  were  found  U:  that,  r.nd  the 
two  fucceeding  reign*,  to  ve!'.  in  the  i  iigh  Commil!ion- 
eis  cxtrsicrtrinarv,  J  alinoiL  d?Jpo+ic  pc«  . -s  nf  fining 
and  iraprifoning;  which  they  exerted  much  cyrnd  the 
degree  of  the  offence  itfeif,  and  frequency  uvtr  offences 
by  no  means  of  fpi ritual  cognizance.  For  thefe  reafens 
this  Court  «  justly  abolided  by  Stat.  t6  Car.  i.  c,  a,— 
See  3  Gtpm*  64  &jto. 

See  fmi'ur 


C  O  U  R  T  S— op  IIusti^cs.  LSI?. 


Sfc  further  on  the  general  principles,  as  to  the  juiif- 
diai  :n  ot  KcclcfutHcal  Courts,  this  Diet,  titles  Lanncn 
Law,  Cizil  Lata. 

Couvr  of  Hustings,  etiria  bujthtgi.']  The  bigheft 
Court  of  Record,  ho! Jen  at  Guildhall,  for  the  City  of  Lin 
don,  before  t lie  Lord  Mayor  and  Mdcrmrn,  the  ShcifTv, 
an  I  Recorder.  4  l,./f.  247  This  cowl  determines  all  pleas 
rettl,  prrfnal,  and  mixt :  and  here  all  lands,  tenements, 
and  hereditaments,  rent:  and  fervices,  within  the  city  of 
L-  tiicn  and  fburii  of  ihc  fame,  are  pleadable,  in  two  thjf. 
ingt ;  one  call  fiitflbtgi  tffk  .j  p/  Am,//,  and  the  other 

ofecmmn  fit 21.  In  this  ou't  the  burgrlTej  to  fcrve 
fcr  the  city  in  parliament,  mod  be  circled  by  the  Livery 
of  the  ri  fpedive  compamei, 

In  the  //  ?  1  1/  plr/i  of  land*,  a»e  brought  writs  tf 
right  patent  directed  to  the  fhcrifis  of  Lotdtn,  on  which 
urits  ihc  tenant  mall  have  three  fummonfes  at  the  three 
hy/f  'iH't  next  following  ;  and  after  the  thtee  fummons, 
there  (hall  be  three  ciloins  at  three  other  bujlit'gs  next  rn- 
fuing ;  and  at  the  next  htijih^i  ^fter  the  third  eflbin,  if 
the  tenant  make*  default,  procefs  (hall  be  had  againlt  him 
In  ,'ideape,  or petit  cafe,  £sV.  If  the  tenant  appears, 
the  demandant  is  to" declare  in  the  nature  of  what  writ 
he  will ;  without  making  pror-ftation  to  fue  in  nature  of 
any  writ :  then  the  tenant  (hull  have  the  view,  tjV.  anJ 
if  the  parties  plead  to  judgment,  the  judgment  (hall  be 
given  by  the  Recorder :  but  no  damages,  by  the  cuftum 
of  the  city,  arc  recoverable  in  ary  fuch  writ  of  right  pa- 
tent. 

In  the  Jluflingt  of  common  fit  at  are  pleadable,  writs  fx 
gea-ji  querela,  writs  of  gavelet,  of  ,Livr,  <w?Jle,  irV.  alfo 
v  rits  of  exigent  are  taken  out  in  the  Imfiings  \  and  at  the 
fifh  htjlhqp  the  outlawries  are  awarded,  and  judgment 
pronounced  by  the  Recorder. 

If  an  erroneous  judgment  is  given  in  the  buftin^r,  the 
party  grieved  may  lue  a  UKtMimM  out  of  Chancery,  direct- 
ed to  certain  pcrfons  to  examine  the  record,  and  there- 
upon do  right.  1  /tel.  Abr.  745. — See  further  the  PrM~ 
hgia  Londir.i;  and  this  Did.  title  L*ndo>t. 

Court  or  the  DUTCH*  of  Lancaster.  Sec  title 
CbancAlot  of  the  Dutciy,  ice. 

Couxt-Lbet;  «r  Leit. 
The  word  Le  t  h  not  to  be  found  either  in  the  Saxon 
law,  or  in  Glunvd,  Station,  Button,  Flcta,  or  the  Mirror, 
our  mod  anticnt  law  writers ;  nor  in  any  flatutc  prior  to 
1  '.  27  E.  3.  t.  z%.  though  it  is  allowed  to  occur  in  the 
Conqueror's  charter  for  the  foundation  of  Battle  Abbey, 
and  not  onfrcquently  in  Domtfday  Book,  Spelm.  v.  Leta. 
It  fecms  to  be  derived  from  the  Saxon,  Itod,  plebs;  and  to 
mean  the  populi  curia,  or  foik-motc,  as  the  fhcrifT's  tourn 
or  Left  of  the  county  (at  leaft)  appears  to  have  been  once 
actually  called  (Sec Sp  el/r:an in  ictb.  FoHfmofex)  in  contradic- 
tion, perhaps,  tothe  Haimotc  or  Court  Baron,  which  con- 
iillcj  of  the  free  tenants  only,  who,  being  few  in  number, 
might  conveniently  aiTcmblc  in  the  Lord's  flail  ;  where- 
as the  Lect,  which  required  the  attendance  of  all  the  re- 
funtt.  within  the  particular  hundred,  lord  (hip,  or  manor, 
and  concerned  the  adminiflration  of  poblic  juflice,  was, 
ufually  held  in  the  open  air.  Spelmanin  *vetb .  Malbbcrgium. 
According  to  Hatvkins,  (Leaeh't  Naiui.  P.C.  ii.  1 12. 
which  fee ;)  a  Court-Leet  is  a  Court  of  Record,  having 
the  fame  jurifdktion  within  fome  particular  prccindt, 
which  the  fherifF\toum  hath  in  the  county.  See  alfo 
4  Comm.  273. 


The  vk<w  of  Prank' pledge,  ontfm  fran.iplegil,  mean? 
th?  examination  or  furvcy  of  the  free-pUdges  of  which 
every  man,  no:  particularly  privileged,  was  a.v.iently 
obliged  to  have  nine,  who  were  bound  that  he  mould 
be  always  forth-coming  to  anfver  any  complaint.  The 
better  to  unJrrfland  this,  we  -»rc  to  be  informed,  that 
the  kingjjm  bjcinj  divided  by  King  Alfnd into  counties 
or  fhirc«,  and  each  county  into  hund  ed>,  and  each  hun- 
dred into  tithing*,  each  tithing  containing  ten  families 
or  houfchoid*,  the  he.»ds  of  thefe  f.imilies  were  recipro- 
cally bound  tnd  rcfpoHible  fur  each  othrr  ;  lb  that,  in 
Ui\  of  every  ten  houfeholdcrs  thioughout  the  kingdom, 
each  man  had  nine  pledges  or  fureties  for  his  good  be- 
haviour. 

Lett  is  alfo  a  word  ufcd  for  a  Lav  day  in  feveral  of  our 
antieni  ftatutes.  See  Dytr  30  b. 

Thai  the  Leer  i;  the  nn.l  anticnt  court  in  the  land,  (for 
er-.niial  mitteri,  the  Coort  Kiron,  being  of  no  Icfs  an- 
tiquity in  civil,)  has  been  pronounced  by  the  lugheil  le- 
gal authority,  7  //.  6  izb:  i  R*ll.  Ref.  73.  For  though 
we  do  not  meet  with  :hr  toor.4  ainf*ng  the  Saxom,  theje 
can  be  no  doubt  of  the  e.xiftence  of  the  tbing. 

Lord  Mai. field  ihtes  that  this  court  was  co  eval  with 
the  eftabliihmenc  of  the  Sa\o*t;  here,  and  iti  a&iViry 
M  marked  very  vifibly  bjth  amongft  the  So.xsxj  and  the 
Danrs."  3  Btthe,  i85o.  In  thofe  times  whoever  poflefled 
a  vill  or  territory,  wi:h  the  liberties  of  foe,  far,  fee.  (1 
long  ftring  of  barbarous  words)  was  the  lord  of  a  minor, 
had  a  court-lcet,  court-baron,  and  in  a  word,  every 
privilege  which  it  fcems  to  have  been  podible  for  the 
monarch  to  beftow,  or  for  the  fobject  to  acquire.  See 
Speltnan  in  verb.  Mamiiwr. 

The  Lett  is  a  Court  of  Record  for  the  cognifance  of 
criminal  matters,  or  pleas  of  the  crown,  and  necciTarily 
belongs  to  the  King  ;  though  a  Subjedt,  ufually  the  Lord 
of  a  Manor,  may  be  and  is  entitled  to  the  profits,  con- 
fiding of  the  elToign-pence,  fines  and  amerciaments. 

It  is  held  before  the  toward,  (or  was,  in  anticnt 
times,  before  the  bailiff  of  the  Lord;  Mirror,  pajfim ; 
FiiKb*j  Law  248. — See  alfo  Kennet't  P.  A.  319. — This 
officer  who  (hould  be  a  barrilter  of  learning  and  ability, 
is  a  judge  of  record,  may  take  recognizance  of  the  peace, 
may  fine,  imprifon,  and  in  a  word,  as  to  things  to  whLh 
his  power  extends,  hd».h  equal  power  with  tac  jufticcs  of 
the  Bench. — By  Stat.  1  Jac.  1.  c.  5,  he  is  prohibited 
from  taking  to  the  value  of  t2</.  for  his  own  ufe,  by  co- 
lour of  any  grant  of  the  profiis  of  this  court. 

This  court  is  held  fometimes  once,  fomerimcs  thrice, 
but  mofl  commonly  twice  in  the  year;  that  is,  within  a 
month  after  Rafter,  and  a  month  after  MubaAmas  ;  and 
canno*,  unlefs  by  adjournment,  be  held  at  any  time  not 
warranted  by  anticnt  ufage.  Sec  Mag.  Char.  e.  35,  and 
Spelman  in  v.  Leta  ;  according  to  whom  this  court  ihould 
be  held  regularly  only  once  a  year  ;  though  fomccin.es  by 
cultom  twice,  when  it  is  called  rejiduum  leta-.  As  to  the 
place  in  which  it  is  held,  that,  it  has  been  faid,  may  be 
any  where  within  the  piecinft,  8  H.  7.  3  :  0'j.tn  35  ;  but 
more  llrictlv  fpeaking,  ought  to  be  certain  and  accullom- 
cd.  Ra/l all's  Bntrw  151. 

All  pcrfons  above  the  age  of  twelve  years,  and  under 
fixty.  except  peers,  clerks,  women,  and  aliens,  refiant 
within  the  diftritt,  whether  mailers  or  fcrvants,  ewe  per- 
fonal  fuit  and  attendance  to  this  court,  and  ought  to  be 
here  fworo  to  their  fealty  and  allegiance,  tfyf,  120, 
*  121. 
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i  sr.  Ant]  here  alfo,  by  immemorial  ufage  and  of  com- 
mon right,  that  mofl  ancient  confiitution.il  officer  the  con- 
J'.ibV,  (4"  Inft*  265,)  and  fometimc*  by  prefer i prion  the 
mayor  of  a  borough,  (See  Star,  z  Gee.  1.  c.  4,)  are  elect- 
ed and  fworn. 

The  general  jurifdiclion  of  the  court  extends  to  all 
crimes,  offences,  and  mifdemeanors  at  the  Common 
law,  as  well  as  to  feveral  others  which  have  been  fub- 
jeefced  to  it  by  aft  of  parliament,  Thefe  are  enquired 
after  by  a  body  of  the  fuitors,  elected,  fworn  and  charged 
for  that  purpofe,  who  mult  not  be  lefs  than  twelve,  nor 
more  than  twenty  three;  and  who,  in  fame  manors, 
continue  in  office  for  a  whole  year  ;  while,  in  others, 
ihi  v  are  fworn  and  difcharged  in  the  courfe  of  a  day. 
Whatever  they  rind  they  prefent  to  the  He  ward  t  who  if 
the  offence  be  treafon  or  felony,  ruuil  return  ihe  pre  Jen  t- 
meilt,  1  in  thefe  cafes  called  an  indictment),  to  the  King's 
jufUces  of  oyer  and  terminer,  and  gaol  delivery.  See 
Sfa/t.  IK  z.  f ■  1  3  L  i  S.  3.^.  2.  r.  17.  In  all  other  cafes 
he  ha*  power,  upon  the  complaint  of  any  party  grieved, 
or  upon  fufpicion  of  the  concealment  of  any  offence,  to 
caufe  an  immediate  enquiry  into  the  truth  of  the  matter 
by  another jttry.  isec  Stats,  33  H.  8.  e.  6,  and  1  Elix.  r+  1 7. 
§  to.  But  the  prefer  tmeur,  being  received,  and  the  day 
pailed,  (hall  beheld  true,  and  unlcii  if  eonccm  the  party's 
freehold,  mall  not  belhaken  or  queflloned  by  any  tribu- 
nal whatever.  H*UP,C>  ijj,  5:  Ltatlxs  Ha-wk  .P.  C.  Yu 
111;,  It2:  and  11  CV.  44,  Upon  every  prefentment  of 
the  jury  retained  by  the  court,  an  amerciament  follows  of 
tourfe,  which  is  afterwards  affriTcd,  in  open  court  agree- 
able to  Magna  Charts*  (  14,  by  the  fartt  curt*,  that  is, 
the  peers,  or  equals  of  the  delinquent ;  and  affttrtd  or  re- 
duced to  a  precifc  fum,  by  two  or  more  falcon  fworn  to 
be  impartial,  8  Rep*  39.  See  alfo  Stat.  W.  i.e.  6.  And 
that  thtfe  fhtutcs  were  in  this  particular  but  in  affirma- 
tion of  the  Common  law,  See  3  Rep,  39  &  :  2  Inji.  27. 
The  amerciaments  thai  ascertained  are  then  ellrcatcd 
(or  extracted)  from  the  roll  or  book  in  which  the  pro- 
ceedings are  reeotded  and  levied  by  the  baixiiF,  by  di* 
ftrefs  and  IMe  of  the  party's  goods,  (8  Rep.  41  ;)  by  vir- 
tue of  a  warrant  from  the  Reward  to  that  effect,  or  may 
bi-  recovered  by  other  means  as  by  procefs  of  kiwi  facial, 
^HarJr.  471*)  or  aftion  of  debt.  {Brit.  N.  P.  1 67.  j  No 
crime  in  the  ft  remote  age*  appears  to  have  been  pun  lin- 
ed by  death  ;  uolef*  it  were  that  of  open  theft,  where  the 
offender  was  iaken  with  the  mtrimttr,  ihai  i*T  with  the 
thing  ftolen  upon  htm  :  and  of  this  crime,  and  this  only, 
the  cognizance  did  not  belong;  to  the  Lect.  All  Other 
offences  of  what  nature  or  degree  focver,  fucjcclcd  the 
p.irty  to  mulct  or  pecuniary  fine,  which  was.  in  many 
c.  ci  tiercrmincd  and  fixed.  This  pecuniary  compoij* 
t;  ni,  with  refpecl  to  certain  capital  offences,  was  abro- 
gated, and  the  punifhmcnt  of  death  fubititutcd  in  its 
place  by  King  tichry  I.  S/daiau  in  v. /V/p,  With  of  LL. 
Sax.  304. 

It  is  not  improbable  that  the  diJHnftion  of  imUfi- 
ments  for  felonies,  arid  fvtfjtrUmatts,  of  inferior  offences, 
owes  its  origin  to  the  above  meafure. 

It  has  been  faid,  ihat  by  the  claufe  nv/wr  vhctma* 
&c.  in  the  Great  Charter,  <r.  tT,  the  jurildie'.^n  of  the 


clue  attention  either  t<>  the  nature  and  cont.ttuiion  or  the 
court,  or  Lo  the  law  uf  the  time.    No  ofitmcc,  ir  is  well 


known,  is  at  this  day,  or,  for  aught  that  appears,  ever 
WSJ,  heard  and  determined  in  the  Leet,  (nor  before  the 
period  referred  to,  by  any  other  criminal  court  in  the 
kingdom),  othenvife  than  upon  the  prefentment  of  twelve 
men,  or  what  we  now  in  molt  courts  call  the  Grand  Jury. 
This  prefentment,  as  has  been  already  obferved,  found 
and  eltabliJked  ihe  fail  ;  and  judgment,  whether  of  wife- 
ricwdia,  mutilation  or  death,  followed  ai  an  incident  or 
matter  of  courfe;  precifrly,  indeed,  as  the  puniftiment 
does  at  this  day  on  the  verdift  for  the  king  of  the  petty 
Jury.  In  fait,  therefore,  the  jurifdicVton  of  the  Lect  was 
not  in  the  leaft  abridged  or  affected  by  that  charter ;  nor  ■ 
is  it  at  all  probable  that  the  barons  would  either  feek  or 
fuffer  ihe  diminution  of  iheir  own  privilege^  of  which 
on  the  contrary,  there  if  an  e.vprefs,  laving. 

That  this  court  has  no  power  to  enquire  of  the  death 
of  a  man,  or  of  rape,  is  a  more  ancienr,  but  not  lefs  er- 
roneous opinion,  The  contrary  is  moft  dire£tiy  and  ex- 
prrlsly  held  in  the  Statutum  tirallite,  in  Britont  ¥leta%  the 
Minnry  and  the  Stat*  ¥  '3  £•  2-  (which  (tatute,  though 
it  enumerates  certain  particulars  of  the  jurisdiction  of  the 
Lcet  does  not  eon  line  it  to  them  only  , ;  all  much  older 
and  better  authorities  than  the  book  of  Affifes,  41  E,  3. 
p.  40,  in  which  that  opinion  ftrll  appears. 

The  fleward  of  a  Lcet  may  award  to  prifon,  perfons 
either  indicted  or  accufed  of  felony  before  hitn,  or  guilty 
of  any  contempt  in  the  fscc  of  toe  court.  Stai.  i^tjlm, 
2.  c.  13.  which  however  fecms  to  apply  enfj  to  the  iherifpj 
tourn.  See  C.rwp,  J.  P.  92  t\  Ow.  1 13. 

b'ee  further  for  the  whole  of  this  fubjeft,  Cam.  Dig, 
title  Ltvt 

The  Court'Lect  has  now  been  for  a  long  time  in  a  de- 
clining way  ;  its  bunnei'=  as  well  jis  iliac  of  ijie  toum 
having  for  ihe  moJt  part  gradually  devolved  on  the  quar- 
ter feiTion*.  See  4  Comm.  274;  3  Bart,  1864, 

Tfiii  lull  circumftance  ii  very  pathetically  lamented  by 
the  ingenious  author,  from  whom  the  above  account  cf 
the  Court- Lect  is  principally  drawn  ;  and  to  whom  the 
editor  of  the  prefent  work  is  indebted  for  much  of  ihein- 
formation  under  title  CmftaUe,  Mow  far  the  reJtoration 
of  the  powers  of  the  Court  Lcet  in  the  preient  extcnfive 
deluge  of  crimes  is  advifeable  or  not,  is  a  queition  noc 
to  be  determined  in  the  compafs  here  allotted  to  the  fub- 
jec"[.  Every  one  defirous  ot  btHn«  accurately  inJormed 
oJ  the  foundations  of  the  Ertgltjb  Jaw,  will  mth  that  the 
learned  author  from  whom  the  above  Cxi  rafts  have  been 
made,  would  fpend  has  time  rather  in  examining  the  an- 
cient, than  condemning  the  prefent  Hate  of  our  jurif- 
prudence.  For  the  former  talk  he  is  eminently  quali- 
fied i  the  latter  is  only  worthy  of  inferior  talents. 

Court  of  Mareh  alsea,  Gniapalatii  ]  A  court  of 
record  to  hear  ar.d  detesmine  caules  between  the  Ie."vanti 
of  the  King's  houfehold  and  others  within  the  verge  \ 
and  hath  jurifdiclion  of  all  matters  within  the  vrrge  of 
th'.*  i  „! rr ,  nad  oi  pli-.-t  •  of  trelpafs,  wh  re  either  p  , :  •  v  is 
of  th«  King's  family  and  of  all  other  actions  ptr  rnjl, 
wherein  both  parties  »re  the  king's  fcriants;  end  this  is 
the  original  jurifdiction  of  the  tct/rt  if  waffhafj:rt.  1 
21 1,  l*ut  the  carta  palaiii^  rrcclcd  by  King  Cimrkt  1,  by 
Jeiters-paient,  in  the  6th  year  of  hts  reign,  and  made  a 
court -of  record,  hath  power  to  try  ail  perJoaal  actions* 
as  debt,  trelpifs,  Hinder,  trover,  actions  on  the  cafe, 
vi.  bttween  party  and  party,  the  liberty  *Ti(Teof  ex- 

tcjid« 
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tends  t\vc!ve  miles  about  Whitehall  \  Stat,  lj  R.  2.  ft.  1. 
r  3.  Which  jurifdiftion  uas  confirmed  by  King Cbolet  II. 

The  judges  of  this  court  are  the  lie  ward  of  the  King's 
houfcholJ,  and  knight-marlhal  for  the  time  being,  and 
the  fteward  of  the  court,  or  hi*  deputy,  being  always  a 
lawyer.  Crcmpt.J:.  i/L  \cz:  Kittb*  199,  &c.  2  ////?.  54S. 

This  court  is  kept  once  a  week,  in  S<jutb;vnr  < :  and 
the  proceedings  here  are  either  by  capiat  or  attachment  ; 
»vhich  is  to  be  ierved  cn  the  defendant  by  one  of  the 
knight-marlhal's  men,  who  takes  bond  with  furetic  for 
his  appearance  at  the  next  court ;  upon  which  appear- 
ance, he  mutt  give  bail,  to  anfwer  the  determination  of 
the  court;  and  the  next  court  after  the  bail  is  taken, 
the  plaintiff  is  to  declare,  and  fct  forth  the  croft  of  hi* 
aftion,  and  afterwards  proceed  to  iiTuc  and  trial  by  a 
jury,  according  to  the  cullorn  of  the  Common  law  courts. 
If  a  caufc  is  of  importance,  it  is  ufual!y  removed  into 
SL  R.  or  C.  B.  by  an  habeas  corpus  cum  taifa:  otherwife 
caufes  are  here  brought  to  trial  in  four  or  five  court-days. 
The  interior  bufinefs  of  this  court  hath  of  laic  years  been 
mttch  reduced,  by  the  new  courts  of  conf:icncc  in  and 
rcr  /."•/■/. 7;  for  which  the  four  counfcl  belonging  to 
the  court  were  indemnified  by  fabrics  during  their  lives, 
by  Stat.  23  G<9.  2.  e.  27. 

By  Stat.  2$  E.  1.  c.  3,  the  (reward  and  marfhal  of  the 
KtngS  houfe  arc  not  to  hold  plea  of  freehold,  &rV.  Error 
jn  the  Mttrjh.iljla  cwt  may  be  removed  into  the  K:n^*r 
Btncb.  Stats.  5  E.  3.  c.  z  :  10  E.  3.  fl.  2.  c.  3.  And  the 
fees  of  the  Mnrfbcdft*  arc  limited  by  the  Stat.  2/7.4. 
r.  j 3  — This  Marjbalffa.  is  that  of  the  houlhold  ;  not  the 
.  Ma  /•  •  '  •,  v-hich  belongs  to  the  King'*  Bench. 
See  Court  ej  tbt  Lord  Steward^  \£c. 

Court- Martial. 
Curia  Mait  'iali}.]  A  Court  for  trying  and  pumfhing  the 
military  offences  of  OlHcers  and  Soldiers. 

I.  Of tlx  Or  hut,        )  n/-    .         .  . 

11. 6/tbc  Wm**  \  ofc"""M*r"«1' 

I,  THOUGH  the  authority  of  the  Ccurt  tf  Chivalry,  with 
regard  to  matters  of  war,  &e.  both  within  and  without 
the  realm,  not  determinable  by  the  general  munici- 
pal law,  was  firrt  eftablifhed  by  the  Common  law,  and 
afterwards,  confirmed  by  tevcral  Hatutes;  and  was  never 
objected  to.  even  in  criminal  cafes,  till  the  poll  of  High 
Conftablr  wa«.  laid  afide  ;  (See  titles  Conjlablt ;  Court  c 
Chi.  al*y \)  yet  we  find  its  jurifoiftion  encroached  upon 
much  earlier;  for  by  the  Star.  18  H.  6.  c.  lo.dcfertion 
from  the  King's  army  was  made  felony,  and  by  Sta:  . 
7  H.  7.  c.  1  :  3  H .  8.  r.  5,  benefit  of  Clergy  is  taken 
away,  and  authority  given  to  jultices  of  peace  to  enquire 
thereof,  and  hear  and  determine  the  fame.  And  Rap  n 
quotes  an  inltance  of  H.  VII,  having  ordered  thole  ac- 
cufed  of  holding  intelligence  with  the  enemy  after  the 
battle  of  Suke,  1487,  to  be  tried  by  commiflioncrs  of 
his  own  appointing,  or  by  Coum  martial,  according  to 
the  M-rial  law;  inflead  of  the  ufual  court  of  juih-.c, 
whLh  waj  not  Co  favourable  to  his  defign  of  puniihing 
them  on.y  by  fines.  This  however  feems  to  have  betn 
an  avaricious,  arbitrary  and  illegal  exertion  of  power,  not 
authorifed  by  any  law  of  the  land. 

From  the  time  uic  Court  of  Chivalry  was  abridged  of 
it.  wriminal  iurifdiction.  by  the  iuppreflion  of  the  poii  of 


High  Conftablc  until  the  Revolution,  there  sprvi."  it 
to  have  been  no  regular  eilabltllicd  court  for  :he  a-irni- 
niltration  of  Marti  4 1  law.    lor  although  the  Court  of 
Chivalry  Hill  continued  to  be  held  from  time  to  time  by 
the  Earl  MarfnaJ,  its  authority  extended  only  to  civil 
matter*  j  and  notwithstanding  defcrtion  was  by  Stat. 
2     3  E.  6.  c.  2,  made  felony  without  benefit  of  clergy, 
and  other  military  crimes  were  made  puniihablc  by  fine*, 
imprifonmcnt,  \2c.  and  by  Stat,  39  Eliz.  c.  17,  idle  and 
wandering  foldicrs  and  m.  men  wcic  to  be  reputed  as 
j  felons,  and  to  fufrcr  as  in  *fes  of  felony,  without  benefit 
I  of  clergy  (with  fume  exceptions);  and  the  jultices  of 
1  aflife  and  gaol-delivery  wrc  to  hear  and  determine  ti;cfe 
offences;  yet  there  are  in  (lances  during  this  period,  of 
I  other  courts  being  erected  for  the  ad  mind  ration  of  Mar- 
I  ti.tl  law;  and  not  only  military  perfon*  matte  fubjeft  to 
it,  but  many  others  purifhfd  thereby ;  fume  entirely 
at  the  difcretion  of  the  crown,  and  others  by  appoint- 
ment of  the  parliament  only  ;  and  it  was  a  circumstance 
of  nearly  a  funilar  nature,  that  occftfiopcd  the  enacting 
the  Pttt/ita  rf  Ri>bt  jC,  i.r.  1  ;  one  claufe  of  which 
was,   that  the  commiflions  for  proceeding  by  M-riLI 
law  fhould  be  difTolved  and  annulled  ;  and  no  fitch  com- 
miflion  be  iti'ued  for  the  future. 

Though  undoubtedly  thefe  commitTions  were  illegal, 
yet  the  nccclHty  of  fubordination  in  the  army,  and  the 
impofiibility  of  eftablithing  tint  fubordination  without 
Martial  law,  foon  became  apparent ;  and  the  two  Koufes 
of  Parliament,  in  the  beginning  of  their  rebellion  againit 
Cbitrhi  I,  pa  (Ted  an  Odiiiancc,  appointing  commiftoners 
to  execute  Martial  law  ;  which  was  certainly  at  Icr.lt  m 
un-contiitutior.al  an  aft  without  the  afllnt  of  the  King, 
as  any  proceedings  of  his  had  been  without  content  of 
Parliament.  So  true  is  it  that  NeccfTuy  has  no  law;  and 
that  ufurped  power  is  always  obliged  to  have  rrcourfe 
to  means  to  fupport  itfelf,  at  lead  as  fevereas,  and  ge- 
nerally more  violent  than,  thole  which  it  prcviouily 
condemns  in  a  lawful  government  ;  which  it  m?y  for 
a  while  fuccccd  in  overturning  on  falfc  and  fpecious  pre- 
texts of  undefined  liberty. 

This  ordinance  was  p2iTed  in  1644,  and  af;erwards 
renewed  by  the  Parliament  ;  and  in  procefs  of  time 
adopted  as  a  model  for  the  Mutiny  act  palTcd  after  the 
Revolution  :  as  many  other  regulations  made  during  the 
poweiful  but  tyrannical  ulurpation  of  fovereign  authori- 
ty,  were  afterwards  modified  to  the  true  genius  of  the 
Britim  conllitution. 

At  the  Rcftoration,  one  of  the  firft  rteps  taken  by  the 
parliament  was,  to  dilband  the  army,  and  to  regulate 
■  the  militia,  among  whom  a  military  fubordination  was 
ellablifhcd,  whenever  they  were  drawn  out  ;  and  tines 
and  imprifonments  impofed  on  them  for  particular  de- 
linquencies. Sec  title  Militia. 

CbarUt  II.  however  kept  up  coco  regular  troops,  for 
guards  and  garrifons,  by  his  own  authority  ;  which  his 
fucceflbr,  ja<.  II.  by  degrees  increafed  to  30,000  and 
more  numerous  armies  were  occaftonally  railed  by  autho- 
rity of  parliament;  yet  we  find  no  flatutc  for  thegovern- 
ment  of  thefc  troops;  nor  wa«  it  till  after  the  Revolu- 
tion that  a  regular  aft  of  the  whole  Legifhture  paffed  for 
puniihing  mutiny  and  defcrtion,  &t.  by  Courts-martial. 

This  aft  was  firft  occafioned  by  a  mutiny,  in  a  body 
of  Eu^lijb  and  Scots  troops,  upon  their  being  ordered  to 
Holland,  to  replace  fome  ot  the  Dutch  troops  which 
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tf'.:".  II T,  h»J  brought  over  with  liirn  and  intended  to 
keep  in  England.  The  King  immediately  communicated 
this  event  to  the  Parliament,  who  rcadiiv  agreed  to  give 
their  funtfion  to  puniili  the  offender*,  and  on  the  3d  Apnl 
1689,  (1  W\  &  Af.)  pafled  an  aci  lor  punilhing  Mutiny 
and  Dcfcrtton,  E?V.  which  was  to  continue  in  force  only 
until  Ntvtmhtr  following  — It  was  however  renewed  again 
in  jfayatt^aad  has  with  the  interruption  of  about  three 
years  only,  from  April  1698  to  February  1701,  been  an- 
nually renewed  ever  unce,  with  It  me  occahonal  alteration* 
and  amendments,  as  well  in  times  of  peace  as  war. 

II.  MAtrtAL  Law,  as  formerly  exercifrd  at  the  dif- 
creiion  of  the  Crown,  and  too  ofien  made  fubfervient  to 
bad  purpoles,  juftly  became  obnoxious  to  the  people  ;  and 
not  only  the  propriety  but  the  legality  of  its  being  exe- 
cuted in  times  of  peace,  has  been  ablolutcly  denied.  It 
is  laid  down  (3 /-(Jr.  52.)  tnal  ^  *  lieutenant  or  other, 
that  hath  commiffion  of  Martial-law,  doth  in  time  of 
peace,  hang  or  otherwifc  execute  any  man  by  colour  of 
Martial-law,  this  is  murder,  for  it  is  againlt  M':,>:  ■ 
Charta. — And  Haley  {H:Jl.  C.  L.  r.  2,)  declares  Martial 
law  to  be  in  reality  no  law,  but  fomcthing  indulged 
rather  than  allowed  as  law  :  that  the  neccflity  of  order 
and  discipline  is  the  only  thing  which  can  give  it  coun- 
tenance; and  therefore  it  ought  not  to  be  permitted  in 
time  of  peace,  when  the  King's  courts  arc  open  lor  aJl 
perfons  to  receive  jullice  according  to  the  laws  of  the 
land  :  and  if  a  Court-martial  put  a  man  to  death  in  time 
of  peace,  the  officers  are  guilty  of  murder.  See //./\  (7. 46. 

As  future  exigencies  however  have  arifen  in  the  State, 
it  has  become  necelTary  to  alter  and  amend  the  old  laws 
and  enact  new  ones ;  and  fincc  the  cultom  of  keeping  up 
Handing  armies  in  time  of  peace  as  well  as  war  has 
become  prevalent  and  general  throughout  Europe,  (a 
cutlom  as  it  fcems  originally  introduced  by  Cbmriei  VII. 
of  Fraact  about  1 445,)  the  Legislature  of  Great  Britain 
has  atfo  judged  it  neceflary,  for  the  fafety  of  the  king- 
dom, the  defence  of  its  pofleflions,  and  the  balance  of 
power  in  Europe,  (as  the  preamble  to  the  Mutiny-aft  ex- 
prefl'cs  it,)  to  maintain,  even  in  times  of  peace,  a  Handing 
body  of  troops  ;  and  to  authoriie  the  excrcifc  of  Martial 
law  among  them. 

A  proper  diltinction  then  mould  be  made  between 
Martial-law,  as  formerly  executed,  entirely  at  the  dis- 
cretion of  the  Crown,  and  unbounded  in  its  authority, 
cither  as  to  perfons  or  crimes,  and  that  at  pre  lent  e.'la- 
blithcd,  which  is  limited  wirtt  regard  to  both. — Courts- 
Martial  are  at  prefent  held  by  the  fame  authority  as  the 
other  courts  ot  judicature  of  this  kingdom  :  and  the 
King,  (or  his  Generals,  when  empowered  to  appoint 
ihem)  has  the  fame  prerogative  of  moderating  the  rigor 
of  the  law,  and  pardoning  and  remitting  punilhmcnt?, 
as  in  other  cafes  ;  but  he  can  no  more  add  to,  nor  alter 
the  fentence  of  a  Court-martial,  than  he  can  a  judgment 
given  in  the  courts  of  law.  Martial-law  is  now  exer- 
ciftd  within  its  proper  limit?,  by  the  advice  and  con- 
currence of  parliament,  3nd  the  condemnation  of  crimi- 
nals by  Courts-martial  acting  under  fnch  authority, 
cannot  be  regaided  as  illegal  or  contrary  to  Magna  Char- 
ta \  fincc  during  the  exiilcncc  of  the  itatute  by  which 
ihele  Courts  are  held,  Martial-Jaw,  fo  modified  and  re- 
trained, is  as  much  part  of  the  law  of  the  land  as  Magna 
Chart  a  itfel/. 

Vol.  I. 


Cnrts-Mirtial  cannot  fit  before  S  in  the  morning,  or 
after  3  in  the  afternoon,  except  i :  cafes  which  requie 
an  immediate  example  :  the  attendance  tberefcre  of  tiiT 
members  docs  not  exceed  7  hours  at  a  time:  and  they 
are  at  iibrrty  to  adjourn  from  day  to  day  til!  they  have 
fully  confidcred  the  matter  before  them  :  and  when  thry 
come  to  give  their  opinions,  they  arc  not  und?r  the 
necelfity  of  being  unanimous,  but  the  prifoner  is  con- 
demned or  acquitted  by  a  majority  of  voices ;  except 
in  cafes  of  death,  where  9  cut  of  1  3  or  two  thirds,  if 
there  be  more  than  13  prefent,  mull  concur  in  opinion. 
A  tides  of  fi'ar,^  15,  a.  8,  9. 

As  to  general  Courts-martial,  the  Mutiny -aft  ard 
Articles  of  War  are  very  explicit,  both  as  to  the  number 
they  fliall  confilt  of,  and  the  rank  of  the  officer;  who  are 
to  compoic  them:  it  being  cxprefsly  directed,  tlut  ntJ 
General  Court-martial  mail  conlifl  of  lef>  than  13  mem- 
bers, whereof  none  are  to  be  under  the  degree  of  a  com- 
miflioned  officer. — That  the  Prcfident  (hall  no:  be  under 
the  degree  of  a  field  oliiccr.  unltfs  luch  an  ore  cannot 
be  had,  in  which  cafe  the  next  in  feniority  to  the  com- 
mander, not  being  under  the  degree  of  a  captain,  (hall 
preftde:  and  no  field  officer  is  to  be  tried  by  any  perfon 
under  the  decree  of  a  captain. — And  it  is  a  general  cuf- 
tom not  to  put  fubakcro  officers,  particularly  fhofc  but 
of  (hqn  Handing  in  the  army, on  General  Coum-martial, 
provided  a  futhciency  of  field-officers  and  captains  can 
be  be  conveniently  aflemblcd.  Sec  Art.  of  W«rt  §15*- 
8,  9.  12:  Mutiny  aSlt  £  1  2. 

Although  a  Prcfidcnt  and  1  2  members  are  fufficie?}  to 
conititutca  legal  courr,  yet  it  is  frequently  judged  neceflary 
toalfemble  and  fwear  in  more;  in  order  as  far  as  poffible 
to  guard  againft  accidents  arifing  from  ficknefs,  or 
other  caufes  the  non-attendance  of  fome  of  the  court. 
Whiiil  there  is  a  p»«  of  13,  the  prefident  included, 
of  thole  originally  iworn  in,  the  court  may  proceed  to 
bufmefs,  although  others  of  the  court  do  not  attend  ;  bur 
if  it  become  necelTary  to  call  in  a  new  member,  the  court 
mult  proceed  At  novo. 

The  Cr'tmei  that  are  cognifable  by  a  Court-martial,  as 
repugnant  to  military  difcipline,  are  pointed  out  l.y  the 
Mutiny-act  and  Articles  of  War;  which  every  military 
man  is  or  ought  to  be  futly  acquainted  with,  and  there- 
fore not  ncreflary  to  be  recited  here:  and  as  to  other 
crimes  which  officers  and  foldiers  being  guilty  of,  are  to 
be  tried  for  in  the  ordinary  courfe  of  law,  it  is  necdlefs  19 
enter  into  a  detail  of  them. 

Uy  the  lall  article  in  the  code  of  Military-laws,  Courts- 
m.uti.d  are  authorifed  to,  take  cognifancc  of  all  ctimes 
not  capital ',  and  all  JiJorJers  and  nrgleel;y  which  officers 
and  Joidiers  m.iy  be  guilty  of,  to  the  prejudice  of  good 
order  and  military  ditcipline,  which  are  not  enumerated 
in  the  preceding  articles,  and  puniih  them  at  their  dif- 
cretion.  AfU  o;  M'a>%  §  20  a.  3.  Upon  the  authority  of 
this  article  it  has  been  too  much  the  cuftom  in  the  army 
to  try  foldiers  by  Courts- martial,  for  thefts  and  o;her 
crimes  cognifable  before  the  courts  of  law.  iiut  it  fecms 
queilionablc,  whether  an  exception  might  not  in  many 
fuch  cafes  be  made  to  their  jurisdiction  :  for  the  Mutiny  - 
aft,  §62,  and  Articles  of  War,  ^  1 1  a.  1,  c*r  rel»ly  di- 
rect, that  any  officer,  non-commiffioned  officer  cr  talcicr 
who  (hall  be  accufed  of  any  capital  crime,  violence  or 
offence,  again  (I  the  perfon,  cftate  or  property  of  any  of 
his  Majrfty',  fabjc&ft,  punifhablc  by  the  laws  of  the  land, 
X  x  iaati 
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(hall  be  delivered  over  to  the  ci\il  magirtratc  by  the 
commanding  officer,  under  penalty  of  his  being  cafhicred 
i  i  cafe  of  refufal. — Thtre  was  formerly  an  article,  of 
lata  omitted,  particularly  authorifm"  C  urts-martial  to 
t  ike  co^iifance  of  all  foldicrs  acculcd  of  Healing  from 
their  comrade! . 

/  Pt  ,  ,  liable  to  Martial-law  arc  likewife  cnumer- 
ated  in  the  Att  and  the  Article*.  The  latter  mention 
only  Offkcrs,  Soldiers  and  perfons  ferving  with  the  armies 
in  the  field.  But  tl.de  and  others  are  of  opinion,  that 
a  lift  who  in  a  hollilc  manner  invade  the  kingdom,  whe- 
ther their  King  were  ac  war  or  peace  with  ours,  and 
whether  they  come  by  thcmfclves  or  in  company  with 
F  v  yb  traitors,  »  annot  be  punifhed  ar.  traitors,  but  mull 
be  dealt  with  by  Martial  law.  H.  P.  C.  <c.  to,  t  5  :  3 
1  l, — This  however  means  Martial  laiv  in  the  Uriel 
itufc  of  the  word,  in  which  it  cannot  be  applied  to 
proceedings  under  the  Mutiny-ad;  and  which  kind  of 
Martial  law  is  unknown  in  this  kingdom.— The  receiving 
pay  as  a  foldier,  lubjccls  the  receiver  to  military  jurif- 
dictton.  The  court  of  C.  P.  therefore  rcfufed  to  grant 
a  prohibition  to  prevent  the  execution  of  the  fentence  of 
a  Court-martial,  pa  fled  again  ft  one  who  recetwd  pay  as 
a  foldier ;  but  who  aflumed  the  military  character  merely 
for  the  purpofe  of  recruiting,  in  the  ufual  courfe  of  that 
fervice — and  this  though  the  proceedings  of  the  Court- 
martial,  appeared,  in  fome  inrtances,  to  be  erroneous. 
GlOWl  v.  Sir  Chatlts  Gould,  2  H.  Black.  Rtp.  69. 

The  Articles  of  War,  in  a  few  cafes,  point  out  the  cx- 
prefs  Stntiitrt  to  be  pitted  on  criminals,  without  any  al- 
ternative :  in  fome  an  optional  power  is  given,  of  punch- 
ing with  death  or  othcrwife,  and  in  others,  offenders  are 
punifhed  at  the  difcretion  of  the  Court,  omitting  the 
vord  dtath  ;  evidently  meaning  thereby  to  exclude  the 
[KXltlTrf punilhing  capitally  in  fuch  cafes. 

In  cafes  where  an  optional  power  is  veiled  in  the  Court 
to  punifh  with  death  or  otherwife,  the  qncftion  to  fol- 
low that  of  guilty  or  mt  guilty,  (upon  the  Court  or  the 
majority  of  it  declaring  for  the  former,)  is,  whether  or 
f.ot  the  rrifoner  fhall  fuffer  death  ?  It  twn~jmrj$  of  the 
Court  do  not  concur  in  the  affirmative,  the  votes  of  the 
affirmants  are  considered  as  void.  A  lcfler  number  than 
two-thirds  being,  as  was  before  faid,  incompetent  to  give 
judgment  of  death,  another  queflion  becomes  ncccflary 
to  be  propofed  to  every  member,  what  punilhment,  other 
tbandnuby  (hall  the  prifoncr  undergo  ?  And  each  mem- 
ber gives  his  voice,  de  tn*vo,  on  this  queflion,  wherein  a 
majority  is  competent  to  determine. 

The  crimes  cognifable  by  a  Court-martial  may  be 
divided  into  felonies  and  mi/demeanors  ;  or  more  properly, 
into  capital  offences,  and  offences  only  criminal  and  not 
capital;  and  if  on  the  evidence  a  prifoncr  decs  not  np- 
pear  guilty  of  a  crime  of  fo  capital  a  nature,  as  is  fet 
forth  in  the  charge,  the  Court  may  find  him  guilty  in  a 
lefs  degree  ;  but  they  cannot  dedare  him  guilty  of  a 
mutiny,  or  any  other  dijliufi  crime  or  offence,  unlefs  it 
be  likewife  in  the  charge  given  againit  him,  before  the 
iri.il  commences. 

Tor  rudgments  of  Courts-martial,  befides  being  open  to 
the  difapprobatioo  of  the  King,  or  his  commanders  in 
chief,  are  liable  like  thole  of  other  courts,  lobe  taken 
cfgndance  of,  and  the  members  punifhed  for  illegal 
p»oceeJings;  fcr  the  Court  of  King's  Bench  being  the 
fupreme  court  of  Common  law,  hjth  not  only  power  to 
Ktfcffe  erroneous  judgments  given  by  inferior  courts, 


but  alfoto  punifh  all  inferior  magiilrates,  and  all  officer* 
of  jullicc,  for  all  wilful  and  corrupt  abufes  of  authority 
agdnfl  the  known,  obviou-,  and  common  principles  of 
jutlice.  2  Haxck.  /'.  (7.  e.  3.  ,  to:  f.  27.  ^  22. —  Th« 
Mutiny-aft  dircfts,  that  every  aclicn  againit  any  mem 
ber  or  miniltcr  of  a  Court-martial,  in  refpecY  to  any 
fentence,  (hall  be  brought  in  fome  of  the  courts  of  re- 
cord at  WcJIminfler,  fife.  <)  63.  And  there  have  been 
many  inflanccs  of  profecutions  of  this  nature  in  IfefimtH- 
JUr-hall. — An  officer  on  a  Court  martial  however  is  not 
liable  to  be  punifhed  for  mere  miftakes  which  an  honelc 
well  meaning  man  may  innocently  fall  into.  And  if  the 
plaintiff  or  profecutor  becomes  nonfuited,  or  the  defen- 
dant has  a  verdict,  he  fhall  recover  treble  cofls.  Mutl"y- 
afl,  §  62. — There  is  alfo  another  tribunal  before  which, 
the  proceedings  of  Courts-martial  are  liable  to  een/urt  ac 
lcaft,  namely,  the  Haufe  of  Commons. 

It  is  enacied  by  %  12  of  the  Mutiny-aS,  that  no  officer 
or  foldier  bring  acquitted  or  convicted  of  any  offence, 
fhall  be  liable  to  be  tried  a  fecond  time  by  the  fame  or 
any  other  Court-martial ,  for  the  fame  offence,  unlefs 
in  the  cafe  of  an  appeal  from  a  regimental  to  a  general 
Court  martial ;  and  by  the  Articles  of  War  M  If  upon  a 
fecond  hearing  the  appeal  fhall  appear  to  be  vexations 
and  groundlefs,  the  peil'on  fo  appealing  fhall  be  punilh- 
ed at  the  difcretion  of  the  General  Court  martial." — No 
fentence  given  by  any  Court-martial,  and  ligned  by  the 
Prcftdent,  is  liable  to  be  revifed  more  than  once.  And 
this  may  be  rather  deemed  an  appeal  to  the  fame  court 
than  a  new  trial ;  fince  in  this  cafe  the  fame  perfons  only 
arc  to  rc-coniidcr  what  they  have  already  done,  with- 
out any  new  judges  being  added  to  them,  or  any  new 
witneffes  produced. 

A  diltincnon  is  made  in  the  Oath  taken  by  the  Prefilent 
ami  Membeis  of  a  Court  martial,  and  that  of  the  Judge- 
AJ vacate*  The  former  arc  fvorn,  not  only  to  conceal 
the  vote  or  opinion  of  each  particular  member,  but  alfo 
the  fentence  of  the  Court,  until  it  (ball  be  approved  by 
hi>  Mijelty,  or  by  fome  perfon  duly  authorifed  by  hin; 
the  latter  is  onlv  fworn  not  to  divulge  the  opinion  of  any 
particular  member  of  the  Court-martial. 

1'or  further  particulars,  See  Adye*s  Tteatife  tit  Courts- 
Martial  1  from  whence  moll  of  the  above  is  abridged  — 
See  alfo  this  Did.  title  Soluitrj. — And  as  to  Naval  Courts- 
martidl,  title  Navy. 

Co  v  *  t  o  f  Piepowders,  curia  pedis  put  vert  fat  i.  ]  I  s  a 
court  held  in  fairs,  to  do  jullice  to  buyers  and  fellers,  anl 
fur  redrefs  of  diforders  committed  in  them :  fo  called, 
becaufethey  are  mofl  ufu.il  in  Summer,  when  the  fuitors 
to  the  court  have  dufiy  feet  ;  and  from  the  expedition  in 
hearing  caufes  proper  thereunto,  before  the  dull  goes  off 
the  feet  of  the  plaintiffs  and  defendants.  4  Infl,  272:  or 
from  Pied pouldreaux  a  pedlar.  Batringten,  Anc.  Stati.  357. 
It  is  a  eouit  of  record  incident  to  every  Fair  ;  and  to  be 
heid  only  during  tht  time  that  the  Fait  is  kept.  Doe?.  & 
Stud,  ci  5.  As  to  the  jurifdiclion,  the  caufe  of  action  for 
contract,  (lander,  tsfc.  mud  arife  in  the  fair  or  market, 
and  not  before  at  any  former  fair,  nor  after  the  fair:  it  is 
to  be  for  fome  matter  concerning  the  fume  fair  or  m.flet ; 
and  mull  be  done,  complained  of,  heard  and  determined 
the  lame  day.  Alfo  the  plaintiff  mull  make  oath  that  the 
contract,  idc.  was  within  tin,  :u>  ;'./i.lf  on  and  ttn.r  of  the 
fax  .  Stat,  1  7  Ld.  4.  c.  2 :  2  Injl.  220. 

The  Court  of  Piepowders  may  hold  a  plea  of  a  fura 
above  40/.  and  it  is  laid,  judgment  may  be  given  at  an- 
other 
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•ttirr  fair,  at  a  court  held  thcrr,  and  a  writ  of  error  lies 
upon  a  judgment  given.  D.o  133  :  F.  \.B.  18.  This 
court  rmy  nut  meddle  with  any  thing  d:me  in  a  market, 
without  a J)r  i  ft  r  it  ;  tut  for  what  is  done  in  a 

/Air  only  :  and  not  there  for  Jhmlemus  t&brafr,  un!efs  they 
concern  mailers  cf  contract  in  ihz  faf  \  as  where  it  is  for 
fUrdering  the  nwa  of  another,  and  not  of  his  pn/>n 
in  the  fame  firir.  Afw,  f.V  8C4.  The  fteward  before 
whom  the  court  is  held,  is  the  judge:  and  the  trial  is  by 
merchant*  ;.nd  traders  in  the  fair  ;  and  the' judgment 
againll  the  defendant  mall  be  quo-i  an.ercirtiir.  Jf  the 
Reward  proceeds  contrary  to  the  Stat.  17  EJ.  4.  c.  2,  he 
IhsiH  forfeit  5/. 

From  this  court  a  writ  of  error  lies  in  the  nature  ofan  ap- 
peal to  the  courts  at  Wtftmhjftr.  Cro.  Eiz.j-3. — And  thofe 
courts  are  new  bound  by  the  S/at.  19  Geo.  j.  c.  70  to  iuue 
writs  of  execution  in  aid  of  its  proccft,  after  judgment, 
where  the  perf m  or  efFec"is  of  the  defendant  arc  not  within 
the  limit*  of  this  inferior  jurifdieTton. 

Court  cr  Rkquf.sts,  en.ia  rtqui/ttionum~\  W.is  a 
court  of  equity,  of  the  fame  nature  with  the  court  of  Cban- 
.it.,  but  inferior  to  it;  principally  inftitutcd  for  the  relief 
of  fuch  petitioners,  as  in  confcionablc  cafes  addrefl'ed 
themfelvo  by  Application  to  his  majefty.  Of  t tits  court, 
ihe  Lo'tl  Prhy  Sea!  was  Chief  J  udge,  alTiricd  by  the  Majtti  s 

Rcfi  /■  ■  ;  and  it  had  beginning  about  the  9  Jf.  7,  ac- 
cording to  Sir  Julius  Citfar's  Tractate  on  this  fubjecl: 
though  Mr.  G-xyHf  in  his  Preface  ti  bis  Rradin^s,  f.iith  it 
began  from  a  cotnmiflion  firft  granted  by  King  Hen.  VIII. 

This  court  having  aflumcd  great  power  to  itfelf,  fo 
that  it  became  burdenfome,  t\fieb,  anno  40^41  Elix. 
in  the  court  of  Common  Pleas  it  was  adjudged,  upon  fo* 
lrmn  argument,  that  the  Court  <f  Requefts,  was  no  court 
cf  judicature.  &e.  And  by  the  Stat,  16  13  17  Cetr.  1.  e. 
10.  it  was  taken  away.  4  hjt.  97. — See  title  Cmrti  cf 
Confcitnce. 

Couht  or  the  Lord  Steward  of  the  KiNc.'s 
House.  The  Lord  Steward,  or,  in  his  abfence,  the 
treafurcr  and  controller  of  the  King's  houfe,  and  Steward 
of  the  Marfhalfea,  may  inquire  of,  hear  and  determine  in 
this  court,  all  treafons,  murders*  manflaughter,  blood- 
iheds,  and  other  malicious  ilrikings,  whereby  blood  (hall 
be  (bed,  in  arty  of  the  palaces  end  f>oufn  cf  thr^K;vg\  [or 
within  the  limits  i.e.  2 co  feet  from  the  gate.  4  Con.m. 
276 ;)  or  in  an-  ether  bofc  where  his  royal perfoii  fkall  abidt . 
And  this  jutildiclicn  was  given  by  the  Stat.  35  H.  8.  c.  1  2  : 
3  Inft.  140.  But  this  crurt  was  at  firrt  intended  <:nly  to 
inquire  of  and  punifii  felonies,  tie.  by  the  King's  fcr- 
vants  againll  any  lord  or  other  perfon  of  the  King's  coun- 
cil. 3  H  7.  e.  14. 

Court  of  Star-Cham  eer,  Curia  camera  ftcllatec.~\  A 
Court  of  very  antient  original,  but  new.  modelled  by  Itats. 
3  H.  7.  c.  1  :  2 1  H.  8.  e.  20  ;  which  ordained,  '1  hot  the 
Lord  Chancellor,  Trcafurer,  and  Lord  Privy  Seal,  call- 
ing a  B'fttop,  and  Lord  of  the  King's  Council,  and  the 
two  Chief  Jufliccs  to  their  afhftancc,  on  till  or  informa- 
tion might  m:.ke  procel*  again  ft  maintainors,  rioters, 
perfon?  unlawfully  aifembling,  and  for  other  mifde- 
meanort,  which,  through  the  power  and  countenance  of 
fuch  as  did  commit  (hern,  lifted  up  their  heads  :«bove 
their  1V.1I1S,  and  puniftt  thtm  as  if  the  oflcmiers  had  been 
convicted  fat  law,  by  a  jury,  &e.  But  this  acl  was  re- 
pealed, and  the  Court  difiblved  by  Stat.  i6ejf  17  Cat  .  i. 
t.  10;  living  been  ufed  to  oprrefs  the  Subject,  particu- 


Courts  r»r  Univhr;  ITU  >.]  Tn.fr  are  ths  Chan' rU 
lor's  courts  in  the  twa  Univerlit:*,  of  F...-ft  J;  O.fri 
and  CamhiJ^f.  Which  t.vo  leiirhed  becirs  enjsy  the 
fole  jurifdieYion,  in  exclufirn  of  the  Kind's  COnrti,  ovr 
all  civil  anions  and  fuit?  what  foe  ver,  when  a  frholar  or 
privileged  perfon  is  one  of  the  p;:i  tics ;  excepting  in  fee'rt 
cafes  where  the  right  of  freehold  is  concerned;  An  I 
thef-,  by  the  Univertiiy  charter*  tluy  are  .>{  liberty  tt» 
try  and  determine,  cither  according  to  the  C.jm-.s'-.n  l.iw 
cf  the  land,  or  according  to  their  own  local  caffoott,  at 
their  difcraiun  ;  which  ha«  gene-.'aMy  led  them  t?  ( airy  cm 
thihf  procefs  in  a  courferouch  conformed  tothr  c.vi'  law. 

Thefe  privileges  were  prantcd,  thst  the  iludertts  might 
not  be  diilraclcu  from  their  fludici  by  l?gal  prc:jf>  from 
diil-int  courts,  and  other  forenfic  avoc.itijns. —  1  he  oldelt 
cli  trier,  it  appears,  containing  this  grant  to  i:;e  Lniveru.v 
of  OryW,  was  28  Ilea.  3.  A  D.  \^\\.    And  the  fame 
privileges  were  confirmed  and  enforced  by  a'moS  every 
fuccecding  pr:nce,  down  to  King  Bhtn  VIII,  in  the 
fourteenth  year  of  whole  reign  the  lar^ell  and  moil  ex- 
tenfive  charter  of  all  was  granted.    One  fitnitar  to  v.  hie  It 
was  afterwards  granted  to  C*m6ri*fgt  in  the  third  year 
of  Queen  Elizabeth.    But   yet,   notwiihftmding  thrfe 
charters,  the  privileges  granted  therein,  of  proceeding  in 
a  courfe  different  from  the  law  of  the  land,  were  Of  »•> 
I  high  a  nature,  that  they  were  held  to  be  invaiid  ;  for 
1  though  the  King  might  erect  new  courts,  yet  he  could  not 
j  alter  trte  courfe  of  law  by  his  letters  patent.  Therefore 
\  in  the  reign  of  Qu<en  EHzac\tb*  llatute  was  pafied,  ( 1  3 
I  Elix,.  c.  29,)  confirming  all  the  charters  of  the  two  Uni- 
vcrlitics,  and  thofe  of  14  Hen.  S:  and  3  Eliz.  by  name. 
Which  Mature  ellablilhed  this  high  privilege  without  any 
doubt  or  oppofuion.  jfenk.  Cent.  2.  pi.  S8  :  Cent.  3.  tf.  33  : 
//     .504  :  GoJb.  201  :  Hifl.  C.  L.  33. 

Thii  privilege,  fo  far  as  it  relates  to  civil  caufes,  is 
excrcifed  at  Oxford  in  the  Chancellor's  court  ;  the  judge 
of  which  is  the  Vice-chancellor,  his  deputy,  or  afTelTcr. 
From  his  fentence  an  appeal  lies  to  delegates  appointed 
by  the  congregation  ;  from  thtnee  to  other  delegates  cf* 
the  houfe  of  Convocation  ;  and  if  they  all  three  concur 
in  the  fame  fentence  it  is  final :  at  leaft  by  the  fUtutes 
of  the  Univcrfity  (7;/.  21.  §  x8,)  according  to  the  rule 
of  the  civil  law  (Co,/.  7.  7c,  1).  But,  if  there  be  ar.y  dif- 
cordancc  or  variation  in  any  of  the  three  fentenecs,  ai 
appeal  lies  in  the  lait  refort  to  judges  delegate*,  appointed 
by  the  Crown  under  the  great  feal  in  Chancery.  3 
Comm.  8;— 5. 

CouaTsor  \V ales,  Cmia prineip&liiati)  WsUietJ^  The 
Couits  of  the  principality  of  H'aU,. 

Thefe  Courts  upon  the  thorough  reduction  of  that 
I  kingdom,  and  the  fettling  of  its  polity  in  the  reign  cf 
H<u.  Vilf.  were^  elected  all  out  the  country  ;  princi- 
pally by  the  Sra't.  34  if  35  lien  8.  r.  26,  though  much 
had  before  been  done,  and  the  way  prepared  by  the  Star. 
of  IFales^  12  Eif.  J,  and  other  fUtuto.  By  the  Strt.  of 
lien.  8.  beferc  mentioned,  courts. baron,  hundred,  and 
county-courts  sic  there  eftablilhed  as  in  fi*r/&</,  A 
Scftion  is  alio  to  be  held  twue  in  every  year  in  ea«.h 
county,  by  judges,  (Sec  Stat.  18  Eliz..  c.  8.)  appointed 
by  the  King.  This  Scflion  is  to  be  called  ir.c  {,  . 
inJf.Ms  ol  the  ft  vcral  counties  in  //Wr/ ;  in  which  all 
plca%  of  re«l  and  pcrfonal  actions  (hall  be  held,  with  tnc 
lame  form  of  piocefs,  and  in  as  6rnple  a  manner,  as  in 
the  couits  of  King's  Bench  and  Ccrnmon  Pier.',  at  H  • 
ntiujUr.  See,  ftt  farther  regulation  of  the  traft\c  cf  thc/i 
Xxz  Vwrri, 
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r-.f  Sir/  5  Elr..  c.  25  ;  8  EUz..  c.  20  :  8  Ceo.  I.  r.  2;. 
v  0  !  fi  Cfo.  2."  14:  13  ('Ve  3.  51.  WxttS  of  error 
(frail  lie  fiom  judgments  in  this  great  feffions,  it  being  a 
i  nurt  cf  record,  to  the  Court  of  King's  Bench  at  Wefl. 

R  r.  But  the  ordinary  original  writs  of  procefs  from 
the  King's  courts  at  Wcjlminflcr,  do  not  run  into  the 
principality  of  Wales,  (2  /tel.  Rep.  141  ;)  though  proccfi 
»J  execution  does;  (2  B:d/f.  156:  2  Sard.  1^3:  Raw:. 
206 ;)  as  do  alfo  prerogative  writs,  as  writs  of  ctriiorari, 
qui  mit.is,  f.utnJt /nut,  and  the  like.  C>o.  Jar.  484. — And 
even  in  caufes,  between  fubjcc"l  and  fubjeft,  to  prevent 
(ficc  tbrongh  family  fiiuons  or  prejudices,  it  is  lield 
lawful  (in  taufes  of  freehold  at  lead,  and  it  is  ttfatl  in  all 
ethers)  to  bring  an  aclion  in  the  Ertglijb  courts,  «nd  try 
tue  fame  in  the  next  Engitjh  county,  adjoining  to  that 
part  of  Wales  where  the  caufe  arifes,  and  wherein  the 
venje  is  laid.  J'aitgh.  4II:  Hardi.  66.  But,  on  the 
nhcr  hard,  to  prcvtnt  trifling  and  frivolous  fui:»,  it  is 
on  .cied  by  Stat.  1  3  Gtv.  3.  r.  5  1,  that  in  ft  1fim.1l  actions, 
tried,  in  any  Eugltjb  county,  where  the  caufe  of  aftion 
;rofe,  and  the  dttendani  reliJcs  in  Wah>,  if  the  plain- 
t if;  I'.i all  not  recover  a  verdict  for  ic/.  he  mall  be  ncm- 
luiteJ,  and  pay  the  defendant's  colb,  unlefs  it  be  certi- 
fied hy  the  judge  thai  the  freehold  or  title  came  princi- 
pally in  i|ueilion.  or  that  the  caufe  was  proper  to  be  tried 
in  fach  Lnglifo  county.  And  if  any  tranjitun  aftion,  the 
t.:ui'o  whereof  arofe,  and  the  defendant  is  rcfidcnt  in 
Wales,  fliall  be  brought  in  any  Eitglijh  county,  and  the 
itf  (hall  not  recover  a  verdict  for  10/.  the  plaintiff 
jhall  be  nonfuited,  and  (lull  pay  the  defendant';,  eolh,. 
ilc-'ueiing  thereout  the  fum  recovcrc.4  by  the  verdict. 

liy  St.it.  11  Etf  12  3.  9,  it  is  cnac*lcd,  thit  flic- 
rifts  in  Wales,  0* all  not  hold  to  bail,  cn  procefs,  iiTuing 
out  of  tiny  (/  hn  Majify's  count  of  record  at  Wrjltmnjler, 
unlefs  the  debt  be  fworo  to  be  20/. 

For  further  fatisfaclion,  as  to  the  feveral  Courts  within 
this  kingdom,  fee  4  lujl.  and  the  Comm-ma -ies. 

Covrt-Lands  Demains.  or  lands  kept  in  the  lord's 
hands,  to  frrvc  his  f;mily,  SzcCintiln  1 

COUSENAGE,  Sec  C^fma^c. 

COC  I'HU TI.ALGH,  tiOio  the  Sax.  couth,  i.e. /dens, 
and  utlougb,  cxlrx.]  A  perfon  that  willingly  and  know- 
ingly  receive;  a  man  outUr.vcd,  and  cherifhes  or  conceals 
him:  for  which  offence  he  was,  in  ancient  times, 
to  undergo  the  fame  puniftimem  as  the  outlaw  himfelf. 
Brad,  lib.  3.  trail,  2.  cup  13. 

COWS,  See  title  Cattle. 

CRAIERA,  env/n.']  A  fmall  veflll  of  lading;  a  hoy 
or  1'mack.  Pat,  2  R.2  :  Stat.  14  Car.  z.  c.  27. 

CR  ML.  An  engine  made  ufe  of  to  catch  filh.  Blount. 

CRANAGE,  cranagium.']  A  liberty  to  ufe  a  crane  for 
drawing  up  of  goods  and  wares  of  burden  from  Ihips  nnd 
vcflels,  at  any  creek  of  the  fea  or  wharf,  unto  tlu*  land, 
and  to  nuke  profit  of  it :  it  alfo  fignitics  the  money  paid 
and  taken  for  the  fame.  Stat.  zzCar.  z,c.  11. 

CRAiWOJK..  An  ancient  mealure  of  com.  C.atidnr. 
Abkt.  Ghjlon  MS./.  39. 

CRAirMClS,  A  whale,  viz.  pifeis  eraffu: .  Bhunt. 

CKAS1INO  S.iNCTI  VINCLNTil,  The  morrw 
after  the  fe^:!  of  St.  FheftU  the  Martyr,  i.e.  the  22!  of 
y.i  ,tti.tj  ;  wi»ich  i*  the  da;e  of  the Jtatntes  made  at  Moron, 
ei*ai  2  j  Jim.  3.  I  here  are  iikewife  certain  return  da/sof 
writ*  in  terras,  in  the  courts  at  Weflminjler ,  beginning 
vw.h  Cir.Jtini,  Scz.  as  Cr.tjii.to  at:imant;ttt  the  Morrow  op 
2 


All  Souls,  in  Mtcb.ulmas  term  ;  Crafiino  Pu> fcstiow* 
f.iator  Matiar  Virgimis,  in  Hilary  term  ;  Crofiino  Jfirsifiostti 
Domini,  in  Eafler  term  ;  and  Crafiino  Sanclx  Trmttatis,  in 
term.  Sec £m  5 1  //.  ^, .  .2^3:  32//.  8.  c.  21: 
1 6  Car.  1.  c.  6:  24  Geo.  2.  c.  48  — See  Da\t  in  Boat; 
Terms. 

t  R  \TES.  Lat.]  An  iron  grate  before  a  ptifin,  ufed 
in  the  time  of  the  Romans.  I  Vent.  304. 

C  R  A  V  A R E ,  To  impeach .  Si  hwicUa  divadletur  ibt 
■i  t!  crr.vetur,  ls>c.  Lrg.  //.  1.  f.  30 

CRAVEN,  or  CRAVENT,  The  word  of  obloquy, 
where  in  the  ancient  trial  by  battel,  the  victory  Humid 
be  proclaimed,  and  the  vanquifhed  acknowledge  his 
fault,  or  pronounce  the  word  c>ai-n;t,  in  the  Rime  of 
Rtciranti/J?,  &c.  and  thereupon  judgment  was  given 
forthwith;  after  which  the  recreant  fliould  become  in- 
famous, istc.  2  Ifi/l.  248.  If  the  appellant  joined  battel, 
and  cried  era-.-att,  he  fliould  lofe  liberam  legem ;  but  if 
the  appllee  cried  cut  erai-r  tt,  he  was  to  be  hanged.  3  I/tJI. 
221. — See  titles  Bar.  I,  Coair.ycn. 

CREAM1&R,  A  foreign  merchant;  butgcnernlly  taken 
for  one  who  hath  a  itall  in  a  fair  or  market.  Blear/. 

CREANSOR,  ncs'.ir,  from  Fr.  cryaxce.]  Signifies 
him  tlwt  truils  another  with  any  debt,  money,  or  wares: 
in  which  fenfe  it  is  ufed  in  Old  K.it.  Br.  66.  and  38  Ed. 
3-  <•  5- 

CRF.AST,  or  CREST,  erifia.']  Any  imagery,  cr 
Ctrved  uurk,  to  tdf  rn  the  head  of  wainfcot,  i£c.  like 
our  modern  r,n:uc:  but  this  word  is  now  applied  by  the 
htraldi  to  their  devices  fet  over  a  coat  of  arms.  Ki-nnct's 
Faroe b.  dtitiq.  573. 

CREATION  MONEY,  This  Is  mentioned  in  Stat, 
iz  Car.  z.c.  r.  Sec  title  Peers. 

CRECHE,  A  drinking-cup.  Mj*.  Ar.gl.tom.  i.p.  104. 

CREDITORS,  Shall  recover  their  debts  of  executors 
or  adminiftrators,  who  in  their  own  wrong,  walle,  or 
convert  to  their  ufe  the  eJlate  of  the  deccafed,  (stc.  Stat, 
30  dr.  2.  c.  7.  Wills  and  devifes  of  lands,  &e.  as  to 
o editors  on  bonds  or  other  fpecialtics,  are  declared  void  ; 
and  the  creditors  may  have  actions  cf  debt  againlt  the  km 
at  law  and  dtvifeti.  3  #4  W.  &  M.  c.  14.  And  in  fa- 
vour of  arditou,  whenever  it  appears  to  be  the  teftator's 
intent,  in  a  vvill,  that  his  lands  fhould  be  liable  for  pay- 
ing his  debts:  in  fuch  cafe  equity  will  make  them  fub- 
ject,  though  there  are  notcxprefs  words ;  but  there  mult 
be  more  than  a  bare  declaration,  or  it  fliall  be  intended 
out  of  the  perfwal  efate.  2  Fern.  Rep.  708.  Where  one 
devifes  that  all  his  deb:;,  &c.  (hall  be  firit  paid;  if  bis 
per/caal  eJlate  is  not  lurScicnt  to  pay  the  creditors,  it  fliall 
amount  to  a  charge  vn  his  rtal  eJlate  for  that  purpofe. 
Pieced.  Cane.  4  jo. — See  titles  Affus,  G/frbolJ,  Exeentor. 

CREEK,  creca.  crecca.]  A  part  of  a  haven  where  any 
thing  is  landed  from  the  fea:  fo  that  it  is  obferved,  if 
when  you  are  out  of  the  main  fea  uitl.in  the  haven,  yoa 
look  round  and  fee  how  many  landing  places  there  are, 
fo  many  creeks  may  be  kid  to  belong  to  that  haven. 
Cremp.  "Jurifd.fcl.  I  to.  It  is  alfo  faiU  to  be  a  fhore  or 
b.*nk  whereon  the  water  beats,  running  in  a  Jmall  channel 
from  any  part  of  the  fea;  from  the  Lat.  aefddo.  Thia 
word  is  u  Cil  in  the  Stats.  4  //  4.  C.  20:  5  Bit*,  f.  $. — 
See  title  V«;-.va//««  Aels. 

CREMENTUM  COMITATUS,  The  raertfc  of 
counties  anciently  anfwered  in  their  accouuts  for  the  tat- 
provtmtW  of  the  Jiiog's  rents  above  the  ancient  vitotUitl 

tent:-, 


C  R  E 


C  U  I 


rents,  under  the  tide  of  Omentum  \jn:reiueuium,  increafe] 
Comitate.,  or  Fh  ma  tie  Creuiento  Comitatus.  Hales\  Sher. 
jScc*  p.  36. 

.  CREPARF.  OCULUM,  To  put  out  an  eye ,  which 
had  a  pecuniary  puuilhment  of  6oj.  annexed  to  it  I  ,. 
H.  i.e.  78. 

CRF.S  T,  S-e  Cad. 

CRETIN  US,  ciYiera.~]  A  fudden  ftrcam  or  torrent. 
H'-Jlor.  OovLiiut  contin.  48$,  617. 

CRIMiNALCONVERSATION.  Sccntl; 
Bmc:  o'ul  Frrfte. 

CROCARDS,  A  fort  of  old  bafe  money.  Sec  Pollard,, 
and  title  Coin. 

CROCIA,  The  crofur  or  pafloral  ftafT  fo  called  a 
ftmiiitudine  cunii,  which  bifhops,  &c.  had  the  privilege 
to  carry  as  the  common  enfign  of  their  religious  ofiice ;  ' 
being  in  veiled  in  their  prelacies,  by  the  deliver)'  of  fuch  I 
a  crofter:  hence  the  word  crocia  did  fomctimes  denote  the 
collation  to.  or  difpofal  of  biftiopricks  and  abbics,  by  the 
donation  of  fuch  paftoral  iiafF ;  fo  as  when  the  King 
granted  large  juiiidirtions,  exceptis  crociis,  it  is  meant, 
except  the  collation  or  invert  it  ure  of  epilcopal  fees,  fc5V. 
Miit*  to  Cowl. — Sec  title  Bifbops. 

CROCIAR1US.  The  pftctaty  or  crofs-bcarcr,  who 
like  our  verger,  went  before  the  prelate,  and  bore  his 
crofs.  Libet  de  Mraculis  Jhs.  Effc.  Hoc/.  MS.  anno  I  290. 

CROFT,  Sax.  croftum  and  o  A  little  dofc  ad- 

joining to  a  dwclJing-houfc  ;  and  endofed  for  pasture  or 
arable,  or  any  particular  ut'e.  In  fome  old  deeds  crufta 
occurs  as  the  Latin  word  for  a  croft ;  but  cum  toftis  & 
ooftis,  is  rood  frequent.  Ingulpb.  It  feems  to  be  derived 
from  the  old  EngUjb  word  creaft,  fignifying  handy  a  aft; 
becaufc  fuch  grounds  are  ufually  manured  and  extraordi- 
narily dreft  by  the  hand  and  foil!  of  the  owner. — See 
Toft. 

CROISES,  and  crofad?.  See  Crvyfej. 

CROK,  crocus.']  Turning  up  the  hair  into  curls  or 
croii ;  whence  comes  erook,  crooked.  &c.  Pat.  21  //.  3. 

CROP,  croppa.]  The  feeds  or  produces  of  the  barvcrt 
in  corn,  &c.  Flit  a,  lib.  2.  cap.  82. 

CROSS  BOWS,  None  flull  flioot  in,  or  keep  any 
crofs  bow,  hand-gun,  hagbut,  &c.  but  thofe  who  have 
land*  of  the  value  of  1 00 /.  per  annum :  and  no  perfon 
thai!  travel  with  a  crofs-bow  bent,  or  gun  charged,  ex- 
cept in  time  of  war  ;  or  flioot  within  a  quarter  of  a  mile 
of  2ny  city,  or  market-town,  unlefs  for  defence  of  him- 
lelf  or  his  houfe,  or  at  a  dead  mark,  under  the  penalty 
of  10/.  Xtat.  33  H.  8.  cap.  6. — Sec  title  y/V«j,  Game. 

CRO  WES,  liy  Stat.  13  Eliz.  c.  2,  CrolTcs,  beads,  &c. 
ufed  by  the  Roman  Catholicks,  are  prohibited  to  be 
brought  into  this  kingdom,  on  puin  of  a  pr.rmunire,  (ifc. 
In  ancient  times  it  was  ufual  for  men  to  erccl  crofles  on 
their  houfes,  by  whk  h  they  would  claim  the  privileges 
of  tlve  Tcmflaej  to  defend  uesfetv.es  againll  their  right- 
ful lords  i  but  this  was  condemned  by  the  Stat.  Weflm.  2. 
c.  37.  It  was  likcwife  cuftomary  in  thdfe  days  to  fct  up 
erodes  in  places  where  the  ce^,  of  any  of  the  nobility 
jelled,  as  it  was  carried  to  be  buried,  that  a  hanfeuntibus 
pro  ejus  anima  lUprctttur.  Walftng.  anno  1 29 1 .  There  were 
several  of  thefe  crcfics  erecled  over  England,  efpecially  in 
honour  of  the  reiting- places  of  our  Kings,  on  their 
bodies  being  tranfrr.i:tcd  to  any  diflant  place  for  burial  : 
but  thefe  fuperliitions  funk,  in  this  kingdom  with  the 
Romijb  uli^n.  , 


CROY,  Marfhland.  TmsMus,  p.  853.— Bhunt. 

CROVSKS,  ouce  ftgnjtC]  Is  ufed  by  BriUo*  for 
grant,  becaufe  they  wear  the  fign  of  the  erob  upon  their 
garments.  Of  thefe  and  their  privileges,  Biarton  hath 
treated,  //'/'.  5.  pa>t  2.  cap.  2  :  part  5.  tap.  9.  Under  this 
word  arc  alfo  /ignified  the  Knight 7  of  St.  John  if'Jenfd.'m, 
created  for  the  defence  of  pilgrims  ;  and  llkeffrtfe  all 
thofe  perlons  who  in  the  rcigr.s  of  K.  Hen.  II.:  foe.  I. : 
Hn.  III.:  and  Ed.  L  cruce  Jjgnati  took  upon  jhem  the 
ctofulo,  dedicating  and  lilling  themfelvry  to  the  wars, 
for  the  recovery  of  Jerufahm  and  the  Holy  Land.  Greg: 
Syntag.  lib.  1 5.  tap.  13,  14.  Sec  a  general  account  of  the 
croijtules  in  Robertfon'i  Hid.  Emp.  C.  V.  vol.  %.  p.  22,  &C. 

CROWN,  Sec  title  Kinc. 

CROWN  OFFICE.  An  Office  belonging  to  the  court 
of  King's  Uench,  of  which  the  Kind's  Coroner  or  At- 
torney there  is  commonly  Ma'.lrr.  The  Attorney  Gene- 
ral, and  Clerk  of  the  Crown  exhibit  informations  in  this 
office,  for  crimes  and  mifJcmeanors  ;  the  one  *x  officio* 
and  the  other  ufually  by  order  of  court ;  and  here  infor- 
mations may  be  laid  for  offences  and  mifdemeanors  ac 
Common  law,  as  for  batteries,  conf piracies,  libelling*  nui- 
fanres,  contempt,  feditioui  "words,  i£c.  wherein  the  offender 
is  liable  to  pay  a  fine  to  the  King.  Finch  340:  Slnio.  109. 

By  Stat.  4^5  A/I  $5"  M.  c.  18,  The  Clerk  of  the 
Crown  in  D.  R.  is  not  to  receive  or  file  any  information 
for  trefpafs,  battery,  without  exprefs  order  of  court  ; 
nor  to  ifiue  any  procefs  without  taking  a  recognifance  in- 
20/.  penalty  to  profecutc  with  efFect ;  and  it  the  party 
appear,  and  the  plaintiff  do  not  procure  a  trial  in  a  )ear, 
or  if  vcrdicl  paf»  for  the  defendant,  We.  the  court  lhall 
award  the  defendant  cofts  :  but  this  aft  doth  not  extend 
to  informations  in  the  name  of  the  King's  Coroner  or 
Attorney,  &c. 

When  a  batttry  is  committed  privately,  fo  that  the  per- 
fon injured  can  make  no  proof  thereof  by  witnefles  at 
law  ;  it  is  ufual  to  bring  an  information  in  this  office,  or 
to  prefer  an  indictment,  the  mod  legal  method,  where 
the  party  may  be  a  witnefs  for  the  King,  it  being  his 
fuit.  See  title  LuUclmtnt,  Information,  King's  Bench,  2>jj0 
Warranto,  life. 

CRCoTUM,  Was  a  garment  of  purple,  mixed  with, 
many  colours.  Aug.  torn.  I.  pag.  "MO. 

CRY  DE  P/M3,  On  a  robbery  or  other  felony  done, 
hue  and  ay  may  be  railed  by  the  count rv  in  the  abfence 
of  the  conltablc,  which  is  called  cry  dt pais.  2  H<sle*s  Hijl. 
P.  C.  too. — See  title  Hue  and  Cry. 

CRYPTA,  A  chapel  or  oratory  under  ground.  Du 
Cange. 

LUCKING  STOOL,  See  title  Cafligatoty. 

CUDE,  A  crtde  cloth  is  a  chryfom  or  face- cloth  for  a 
child  baptized.  Vide  Chrifmale. 

CU1  ANTE  D1VORTJUM.  A  writ  for  a  woman 
divorced  from  her  hutbund  to  recover  her  lands  and  tene- 
ments which  (he  had  in  fce-funple,  or  in  tail,  or  for  life, 
from  him  to  whom  her  hulband  did  alienate  them  during 
the  marriage,  when  the  could  not  gainfiy  it.  Reg.  Orig. 
ill  '•  B.  2f0.    And  the  heir  flull  have  a  fur  cui 

ante  divmtium,  where  the  wife  dicth  before  the  action 
brought ;  as  well  as  he  (hall  have  a  jut  cut  in  vita.  F.  N.  B. 
193.  But  of  an  ellate-tail,  the  heir  ftiali  not  have j&r 
cui  in  vita,  or  ante  divert  turn,  but  fhall  be  put  to  hisyor- 
mcd*n  in  the  defcender.  New  Nat.  Br .  45+. — See  title 
Entn. 

CUI 


COT 


:  URATE. 


CUr  IN*  VITA,  A  writ  oftsntry,  for  a  widow  ugaM 
him  to  ushom  her  In:  (band  ali  ned  her  tanji  or  tenements 
in  hi*  ttfe-tinc;  which  mult  com  'in  in  irr  that  during 
hi*  life  (lie  could  not  withftanrf  it.  ^^  Cfi^f.ita: 
F.  Af.  5.  1 3  j.  IF  hufband  and  vwf«  be  jtinMnnnti  before 
(he  coverture,  and  rhe  km  (band  aliened)  all  the  land,  an  J 
dietb,  fhc  fhatl  have  a  ttti  in  vito  for  a  moiety,  and  no 
more  ;  but  if  they  are  ^firr  p&<h#Jt*st  Jsrwg  iht  f*jt*tr/*tit 
and  he  aHen  nl!  the  Lod,  and  die th.  Ml  wifc  fliafl  have 
a  cih  r*  t'/j'd  of  the  whole  land  ;  becauJc  that  during  tlic 
coverture,  as  to  fmreb#fe%  they  arc  bat  one  perfon  in  law. 
F.  N.  £>+  187,  And  for  thisreafon,  if  hufband  and  wile, 
and  a  third  perfon,  f»<  rebuff  putt  ty%  and  the  huTband  alien 
cih  all  In  fee,  and  dieth,  the  wife  (halt  have  a  <tm  in  vita 
of  a  moiety. 

Where  the  hufband  and  wife  exchange  the  lands  of  the 
wife  lor  other  lands*  if  the  wife  fgree  unto  tlic  exchange 
after  the  hatband's  death,  (he  Dull  not  have  a  mi  tn  yi 
Alfo  if  ihe  wife  do  accept  of  parcel  of  the  land  in  dower, 
of  which  (he  bath  a  ear  in  vita-,  by  that  acceptance  (he 
Ihall  be  barred  of  the  refjdue.  New  Nat.  Br.  430.  If 
ihe  hufband  and  wife  lofe  by  default  the  wife's  lands, 
after  the  death  of  her  hufband,  foe  fhall  have  a  cni  in  'vita 
to  recover  thole  lands  fo  loft  by  default,  f,  £.  187. 
"By  Si /it.  13  Ed.  1,  3,  Cm  in  vita  is  given  to  the  wife 
where  the  deccafed  hufband  loft  her  Unds  by  default  in 
his  life-time;  and  (he  (hall  be  admitted  to  defend  her 
right  during  his  life,  if  (lie  come  in  before  judgment. 
Like  wife  if  tenant  in  dower,  by  the  curtcfy,  or  for  life, 
do  make  default,  the  heir*  and  ibey  to  whom  the 
revejfton  belongeth,  (hall  be  admitted  to  their  anftver, 
if  they  come  before  judgment :  and  if  on  default  judg- 
ment  happen  to  be  given,  fuch  heirs,  Eftr,  JhalJ  have  a 
writ  of  airy  for  recovery  of  the  fame,  after  the  death  of 
fuch  tenants.  See  Berth  on  rczi  a&ions,  and  F,  N.  B. — 
Sec  the  preceding  article, 

CULAGtUM,  The  laying  up  of  a  Ihip  in  the  dock 
to  be  repaired.  JUS,  A  il*,  Tm  $r,  Ann.  dt  Phi.  Edu.  5. 

CULM,  See  Co/. 

£  UI.PR1T,  A  pritbner  aecufed  fnr  trial.  The  word 
arofc  originally  from  the  ref/p  of  the  propfr  ofiicer  in  be- 
halfof  fhr  King^  affirming  a  criminal  to  be  guiityr  after 
he  hath  pleaded  Not  gu iky,  without  which  the  iffue  to 
be  fried  is  not  joined  :  it  is  compounded  of  two  word;, 
i.s-,  Co/  and  frfi  ;  the  one  an  abbreviation  of  <ulf>al>'tlti, 
and  the  other  dciiicd  from  the  Frem h  word  ff/?M  i.t. 
ready;  and  it  is  as  much  a*  to  fay  that  he  is  ready  10 
prrj»e  the  offender  guilty-  See  4  Cbwjw,  335* 

CUt/njRA,  A  parcel  of  arable  bnd.  JJlaunt. 

CULVEKTAGE,  Culvt*tagfom.±  jj  faid  by  Tome 
pcrions  to  be  derived  from  CnJurn  €sf 'Ves/ijgrtg  to  turn  rail  : 
and  in  this  (enfe4yai  mwme  lufcerfagii,  was  taken  to  be 
on  pain  of  cowardice,  or  being  accounted  ctrwards:  And 
vn  this  fenfe  Salman  int-ac  Nidtrtivg  deiives  it  from  Ct/Ivrr 
a  dove.  But  in  the  opinion  of  others,  it  rather  fignifics 
Tome  bafr  flavery,  or  the  confiscation  of  an  etiatc;  being 
sl  feudal  term  for  the  lands  of  ihe  vaffal  forfeited  and  ef- 
chcaring  to  rhe  Stjrd  :  and  fuh  namihint/vthagiii  in  Lhis 
ftgaiftcation,  was  under  pain  of  confifcadon.  Af.tw.  i'arh. 

CULWARD  and  CULVRRD,  A  coward,  or  cow- 
ardice, Chan.  Trmj>.  F.  1  — See  the  preceding  word. 

CVN\ CE-RVJSliE.  A  tub  of  ale.  B^ni/ifay.  But 
thji  word  ii  truly  Cava- 


ClTiVEOS,  A  or  place  to  coin  money:  C  inn 
wtn>t.,»i  itjgtiirlei  1  LirVe'i  ftamp  for  coinage  ;  and  from 
the  wnrf  rtnr,  is  «jf*r:.cj  coin.  i>ee  din. 

LIN  1  I'.Y  IUMTEY,  A  kind  of  trial,  as  appears  by 
Bra&tn.  BtftH,  tif>.  4.  ir-Aft.  5.  e.  iS,  where  it  feeina  co 
intend  the  ortlioarv'  jury. 

CrjRAGULUS,  One  who  ukcth  care  of  a  thing. 

/  r  ifW.  2. 

CURATE,  Curator.]  He  who  reprcfents  the  incum- 
bent of  a  church,  parfon  or  vicar,  sod  takes  est*  of  di- 
vine fervsce  in  his  Head:  io  cafe  of  pluralities  of  liiir^gj, 
or  where  a  clergyman  is  old  and  infirm,  it  is  reqaiifce 
there  mou'd  be  a  Curate  to  perform  the  cure  of  the  church. 
He  U  fio  be  liceafed  and  admitted  by  the  bifhop  of  i!,c- 
dioccfc,  or  by  an  Ordinary,  having  episcopal  jurildiftion  : 
and  when  a  Ck  a'e  hath  the  approbation  of  the  bifhop, 
he  ufuafly  appoint  the  falary  too;  and  in  foch  cafe,  if 
he  be  not  paid*  the  Ctrati  hath  a  proper  remedy  in  rre 
eccjeii  aui.al  court,  by  a  fequ  titration  of  the  profits  of  the 
benefice  j  but  if  he  h^th  no  licence  from  the  bilh  p,  !u 
is  put  to  his  remedy  or  common  la^v,  where  he  mult 
prove  the  agreement,  Oft.  Right  Clir%.  ay. 

By  Sm.  a8  H.  8.  c,  11,  fuch  as  fcrve  a  church  during 
its  vacancy,  fhall  be  paid  fucb  ftipend  as  the  Ordinary 
thinks  reasonable  out  of  the  profits  of  the  vacancy  ;  or  if 
that  b*  not  fufikienr,  by  the  fucceilbr,  within  fourteen 
days  after  he  takes  poficHion, 

JSy  Slat,  ta  An.  e.  1 2,  where  Cmatr.<  are  licenfed  by  the 
bifhop,  r^ey  are  to  be  appointed  by  him  3  Itipend  not 
exceeding  50/.  pa:  mtiu  nor  lefs  than  20/,  a  year,  ac- 
cs^rJiiTg  to  the  value  of  the  livings,  to  be  paid  by  the 
rector  or  vicar :  and  the  fame  may  be  done  on  any  com- 
plaint made.  One  perfnn  cannot  be  Curatt  in  two 
churchti,  unlefs  fuch  may  fstitfy  the  law,  by  reading 
both  morning  and  evening  prayers  at  each  place :  nor 
can  he  ferve  one  cure  on  one  Smijay,  and  another  cure  on 
the  nc.\t  i  for  he  mufl  not  otglecl  to  read  morning  and 
evening  prayer  in  his  church  every  Lord's  day;  if  he 
doth  he  is  liable  to  punithznrnt.  Ctmp.  Imumb.  572. 
But  it  is  otherwife  where  a  church  or  chapel  is  a  member 
wf  the  pari(h-cfl9rch  ;  and  where  one  church  is  not  able 
to  maintain  a  furare.  Con,  4  ft. 

A  Citrate  having  no  fixed  etrateifl  bts  curacy,  not  being 
injlituted  and  induired,  may  be  removed  at  pleafure  by 
the  biJhop  or  incumbent.  A'yr.  But  there  arc  ptfrp*t**l 
etoates,  as  well  as  temporary,  who  are  appointed  where 
tithes  are  im propria ie.  and  no  vicarage  endowed :  thefe 
are  not  removcnble;  and  the  impropriators  are  obliged 
to  find  them,  fome  whereof  have  certain  portions  qf  the 
tithes  fettled  on  rhem.  Stfit*  icj  Cm.  2,  e.  8. 

It  wis  provided  in  jfioj  by  Cm,  33,  that  if  a 
bifhop  ordains  ar.y  perfon  not  provided  with  fomeeccle- 
fiallical  preferment,  except  a  fellow  or  chaplain  of  a 
College,  or  a  Mdlkr  of  Arts  of  rive  iea>-s  (landing,  who 
Hvea  in  the  Urmn (liy  at  his  own  expencr,  the  bilhop 
fliall  (upport  h:m  till  he  prefer  him  to  a  living,  3  Bum. 
EctL  h  t&, — The  bilhops  before  t  hey  confei  orders  require 
either  proof  of  fuch  a  title  as  is  defcribed  by  the  canon,  or 
a  certificate  from  feme  Rector  or  Vicar,  promiJing  to 
employ  ihe  candidate  for  orders  hm4J!de  i$  a  tuj.-^e, 
and.  to  grant  him  a  certain  allowance  till  he  obtains 
lomc  etc  feli  a  ft  ica  I  preferment,  or  fhall  be  removed  for 
fome  fault.  Jn  a  cak  tfberti  ihe  RrAor  of  St.  Ante 
Wtjlmhtjltr  gave  fuch  a  title,  and  autf wards  difmiJfed  his 

Ctirats 


CURATE. 


CURTESY. 


Curat*  without  aligning  any  eaufe,  the  Cursle  recovered 
in  an  actfoti  of  ajptmpfo  the  fame  falary  for  the  time 
af:er  his  difmifTion  which  he  had  received  before.  Ca:e/>. 
457. — When  the  Rcftor  had  vacated  St.  Amis  by  ac- 
cepting the  living  of  Rtchdalc,  the  Cutttte  brought  an* 
other  ad  ion  to  recover  hii  falary  after  the  Reclor  left  St. 
y/mr/s  ;  but  the  Court  of  K.  B.  held  that  that  action 
could  not  be  maintained:  as  thefe  titles  arc  only  binding 
upon  rhofc  who  give  them,  while  they  continue  incum- 
bents in  the  church  for  which  fuch  Curate  is  appointed. 
Doug.  117. 

No  Curate  (or  Miniucr)  ought  to  perform  the  duties 
of  any  church,  before  he  has  obtained  a  licence  from  the 
Bilbo  p.  z  Bur^  $  a. 

The  Bithop  cannot  increafe  the  falary  of  the  Curate, 
where  there  it,  a  fp^cific  agreement  between  the  Incum- 
bent and  the  Curate.  Fic<n-..  70. 

Every  clergyman  that  officiates  in  a  church,  {whether 
incumbent  or  fubftitute)  is  in  our  liturgy  called  a  cur  an: 
CsfraftJ  muil  fubferibe  the  declaration,  according  to  the 
ail  of  Uniformity,  or  arc  liable  to  imprifunment,  £?V. 
See  title  Clergyman,  Parfbn,  Atfe*mfw,  Ckapbh,  &c. 

CUR LEU,  Fr.  'Gmtttkk  to  »w  ;  Fcu^rc)  A  ktl 
which  rang  at  ei^ht  o'clock  in  the  evening,  in  the  time 
of  William  the  O-nqutrer ;  by  which  every  perfon  was 
commanded  to  rake  op  or  ewer  over  bis  Jin,  and  put  out 
his  light:  and  in  many  place*  of  England  at  this  day , 
where  a  bell  is  cultom^riiy  rung  towards  bed-time,  it  is 
faid  to  ring  curfew,  Stwe's  Annals. 

In  the  Wtlch  language,  turf  a,  figninVs  a  biati«g\  alfo, 
a  fiwkt.  Richard*' j  Antiqua  Mwtif  Britannic*  'Dtefastrus. 

CURIA,  This  word  was  fbmctimcs  taken  for  the  per- 
fons, as  feudatory  and  other  cuilomary  tenants,  who  did 
their  fuit  and  fen-ice  at  the  court  of  the  lord.  Komtds 
Paroch,  Antiq,  139*  A  ad  it  was  ufual  for  the  Kings  of 
England,  in  ancient  times,  to  auemhle  the  Bifhops,  Peer?, 
andgreat  men  of  the  kingdom  to  fome  particular  place, 
at  the  chief  feilivals  in  the  year  ;  and  this  alTrrnbJy  is 
called  by  our  historians  curia becaufe  there  they  con- 
fu  J  ted  about  the  weighty  affairs  of  ihc  nation.  And  it 
wa?  therefore  called  SpUmtds  Curia,  Augnjialii  Curia > 
Curia  Publics,  £jY.  See  title  Caun,  Witenagemotc. 

Curia  advisare  vult,  la  a  deliberation  which  a 
Court  of  judicature  fometime*  takes,  where  there  is  any 
point  of  difficulty,  before  ihev  give  judgment  in  a  caufe. 
JVfw  Book  Entr.  And  when  judgment  is  ftaid,  upon 
motion  to  arreft  it,  then  it  is  entered  by  the  judges  curia 
adsfart  Wifr  Sbep*  E/it*  6 S 2, —See  title  "Judgment. 

CuaiA  Cur sus  Aoj/je,  A  court  held  by  the  lord  of 
the  m  inor  of  Gratuftud  for  the  better  management  of 
barges  and  boat*  uiing  the  pafTagc  on  the  river  Thames 
from  thence  to  London,  and  plying  at  Gravtfatd  bridge, 
6cfa  mentioned  in  Stat*  z  Ceo.  2.  c.  26. 

Curia  Clm  jov'm.,  A  writ  to  compel  a  no '.her  to 
make  a  fence  or  Wall,  which  he  ought  to  make  between 
his  land  and  the  plaintiff's,  on  his  refuting  or  deferring 
to  do  the  fame.  Reg,  Otig.  jjj.  This  writ  doth  not  lie 
but  againit  him  who  hath  a  cltfe  adjoining  to  the  plain* 
tiff's  land,  who  is  obliged  to  iudafe  it;  and  it  lieth  not 
but  for  him  who  hath  a  freehold,  6?*«  It  may  be  fued 
before  the  iii  In  the  county-court,  or  in  the  common 
pleas :  and  the  judgment  \\  to  recover  the  inclofnre  and 
damages.  JVWu  Nat.  Br.  z&2,  283,  But,  if  the  Occu- 
pier of  a  clofe  adjoining  to  tnjne,  ought  to  repair  the 


fence  between  the  clofes,  and  do  not,  ani  his  cattle  ftriy 
into  my  clafe  and  do  damage,  I  may  dillrain  them  da- 
mage feafant,  or  drive  them  out,  and  bring  an  ac~[u,;»  '  : 
tre fpafs .  If  my  cattle  lhay  in  to  his  clofe  and  do  damage, 
he  has  not  a  right  to  diibain  them,  nor  t  an  he  fupporr 
trefpafs  again  ft  me  for  the  fame.  Shoufd  my  cattle  after 
[iraying  into  his  clofe,  itray  out  of  the  fame  into  any 
highway,  or  other  place,  and  be  loft,  or  trefpafs  in  the 
ground  of  a  third  pcrton,  an  J  be  by  him  di!::.iirii.*d  da- 
mage feafant,  and  kept  till  replevied,  or  I  have  made 
fatufiction,  I  may  maintain  an  action  again  I!  the  defaul- 
ter, /•  #„  againlt  the  occupier  of  the  adjoining  clo£\  fwr 
not  repairing  Ms  fence,  whereby  fach  damage  hith  hap- 
pened to  me.  The  writ  of  curia  daudtnda  t h e refer e  is 
grown  nut  of  ufe.  See  title  Trrfpa/i. 

CufttA  DoMiSi,  The  lord's  houfe,  hall  or  court, 
where  all  the  tenants  attend  at  the  time  of  keeping  court*. 

Curia  p£NTici AKtrjj,  h  it  court  held  by  the  flierift 
ofCi^,  in  a  place  there  called  the  Ptndkt  qt  Ptntke . 
and  It  is  probable  its  being  originally  kept  undrr  a  pent- 
fmfa  or  open  Ihed  covered  with  boards,  gave  it  this  de- 
rtomiiruirisi,  I! .'mm, 

CURNOCK,  A  meafjrc  containing  four  or 
half  a  quarter.  Fieta,  lib.  2>  c,  \2. 

CUKRILUI.US,  The  year,  or  courfe  of  ayear  :  Ac- 
tion eft  bee  anncrum  Dominic  &  incarnation! s  qwtfavr  jMMpM- 
genh  itf  (fuinquicif  quints  htfiris^  %j  tri&ui  curriculls.  TiiU 
15  the  year  1028  ;  far  four  times  50  make  200,  and  five 
times  200  make  1000.  Then  five  luftm  are  twenty- five 
years,  and  three  Curriadi,  three  years  \  making  in  all  the 
very  year.  Blount. 

CUKRIEKS.  Perfons  that  carry  and  drefc  leather. 
No  currier  fhall  ufe  the  trade  of  a  butcher,  tanner,  ttfr. 
or  lhall  curry  fcins  infumciently  tanned,  or  gafh  any 
hides  of  leather,  on  pain  of  forfeiting  for  every  hide  or 
fki£i  6t.  SJ.  And  perfons  in  Landtm  putting  leather  to 
bt-  curried  to  any  bn:  freemen  of  the  Curriers*  Company; 
and  fuch  curriers  noi  currying  the  leather  fuficjenUy, 
fhall  forfeit  the  ware  or  the  value,  CsV.  Slat,  t  J&c.  \. 
c.  2Z-  The  claufe  relating  to  freemen  is  repealed  ;  but 
if  any  currier  do  not  curry  leather  fent  htm,  within  lix- 
teen  days  between  Mirbathrms  and  Lady-Day,  and  in 
eight  days  at  other  times,  on  conviction  be  fore  a  j  jJlice, 
he  fhall  forfeit  5/.  to  be  levied  by  diflrefs,  CaV.  yec  fub- 
jeet  to  mitigation,  iz  do.  2.  c.  15.  Curriers  and  fuch 
as  deal  in  leather,  may  cut  and  fell  jt  in  fmall  pieces  in 
their  mops  to  any  perfons  whatsoever.  Stat.  Ibid. — Sew 
titles  Lratberf  5&w,,  &ez. 

CURSING,  See  Swearing* 

CURATORS,  Cltrki dcCurfu.]  Clerks  belonging  to 
the  Cbarcefj,  who  make  out  original  writs  i  and  are 
called  Qcrh  of  Cw>ye>  in  their  oath  appointed  iS  Ed.  $* 
Jtat.  5.  There  are  of  thefe  clerks  twenty- four  in  num- 
ber, which  make  a  corporation  of  the  native*  ■„  and  to 
each  clerk  is  aliotted  a  divifion  of  certain  counties,  in 
which  they  excrclfe  their  functions.  2  fnjL  67.0. — See 
title  Price/i. 

CURSONESTliRR^Ridgesofland.  Stat 
CURSOR Ldi,  A  Ibit  of  light  Ihipi  or  Iwift  failors. 

Holed/ r:  it.  I . 

CURTESY  of  ENGLAND,  Ju:  Ctt,ialit*tb  Argli*.] 
Is  where  a  man  taketh  a  wife  feifed  in  fee-ample,  or  fee- 
tail  general,  or  a&  heirefs  in  fpecial  tail,  and  hath  iffue 
by  her,  male  or  female,  boro  alive,  which  by  any  poib- 

biluy 


CURTESY. 


COS 


biliiy  may  inherit,  and*  the  wife  dies ,  tfcie  hujband  hold* 
the  lands  during  his  life;  and  is  vailed  Ttnetti  pet  h*tm 
t  A-.;.;;.r,  or  Ttitmti  ij  fbe  tmlcfcnf  Ert?hati.  See  title  TfMVftt 
III.  9. — Though  this  is  called  the  Curtly  of  England,  it 
appears  to  have  been  the  eliablifhed  iaw  of  Sctthttd, 
where  it  was  called  Curiatitat* — It  is  likewife  ufed  in  Ire- 
land by  virtue  of  an  ordinance  of  H.  HE— So  th^t  proba- 
bly the  word  curitfi  is  in  this  fenfe  underftood  rather  to 
iignify  an  attendance  upon  the  lord'i  twit:r  than  to  de- 
note any  peculiar  favour.  Sec  2  Caw,  1 16. 

four  thin 2*  arc  req u i fi te  w  give  an  ellate  by  the  znvup\ 
^'t-^.  Marriage,  feiftn  nf  ihe  wife*  iftue,  and  death  of 
the  wife.  Cs.  Lit*  30.  It' land  deicend  to  the  wife  after 
the  hulh.md  hath  ilTuff  by  her;  or  if  the  i flue  be  dead  at 
1  he  time  of  her  death*  being  born  alive  ;  the  hulband 
fhall  be  tenant  by  the  twrtfjjl  Alfo  if  a  child  is  fom 
elivfy  it  is  not  material  whether  it  is  bap  tiled,  or  ever 
heard  to  cry*  to  make  the  hulband  tenant  by  the  rurtrfi; 
for  if  it  i>  born  alive,  it  is  enough.  Dy,  25 :  3  Rrp.  34. 

The  words  111  the  general  editions  of  Litilctttt,  t  inf. 
jg,  are  ojrtw  vife,  bat  in  Letiau  and  Mackftma**  edition 
1  hey  ore  ttsrz  vif,  and  are  tranilated  by  Lord  CV4r,  Urn 
tthi'i.  M:iy  not  the  word  fife  in  the  firft  in  (lance  have 
been  an  error  for  'liji,  meaning  thereby  that  the  i/Tuo 
muft  be  heard,  pr/rvai ;  fo  as  to  afcertain  its  being  alive  ? 

Eut  the  child  mull  be  fuch  as  by  pofli  biliiy  may  inhe- 
rit: and  therefore  if  [and  be  given  to  a  woman,  and  itie 
1  ;•  ■  of  Ut  b.  \\ ,  ;.fj  the  take*  luifbriiui  ,n:d  hi  til 
iJTue  a  daughter*  and  dies  ;  as  this  iflue  cannot  poflibly 
inherit,  the  hufband  lhall  not  be  tenant  by  the  curtfjy, 
Terjtit  tie  Ley. 

If  the  child  is  rip'd  forth  of  the  mother's  belly,  after 
her  death,  though  it  be  alive,  it  will  not  caufe  tenancy 
by  the  curtefy ;  for  this  ought  to  begin  by  the  iJfue,  and 
be  confummate  by  the  death  of  the  wifet  and  the  eftate 
of  tenant  by  the  curtefy  mould  a<v<?jJ  the  imMediatr  dc- 
/lent,  Ibid.  A  man  fha.ll  not  be  tenant  by  the  curtefy 
of  a  bare  right,  title,  ufe,  reversion,  expetlnnc  upon 
an  citatc  of  freehold,  unlefs  the  particular  eftate  is  de- 
termined during  the  coverture  ;  nor  of  a  feifin  in  las'.  : 
but  if  a  wife  dies  before  a  rent  becomes  due  ;  or  in  the 
cafe  of  an  advowfon,  before  the  church  becomes  void ; 
the  hufband  (hall  be  tenant  by  the  curtefy,  though  rhc 
ujfe  had  only  a  feifin  in  law  ;  for  in  this  cafe  no  other 
itiCia  could  be  attained.  F.  A'.  B.  149  t  C*>.  Lit.  29,  30, 

Though  in  Ariclnefs  of  law  there  cannot  be  curtefy  of 
Trufit  yet  fince  Lord  Cxh's  time  onr  courts  of  equity  have 
allowed  curtefy,  bath  of  trulls  and  other  imerelh  which 
though  in  Jaw  mere  right*  and  titles,  are  deemed  eJtates 
in  equity  j  and  made  to  conform  to  many  of  the  rules  and 
confequences  incident  to  eftate*  in  law,  See  in  1  Ati. 
603,  the  cafe  of  Ca/bforv  v.  hglijk,  ia  which  Hard'wicjkc 
C*  decreed  curtefy  of  an  equity  of  redemption.  Sec  S.  C 
more  fully  reported  in  Via.  tit.  Cuttrjy,  E,  pi.  23.  How- 
ever, a  wife  may  in  point  of  benefit  have  a  truft,  of  in- 
heritance, which  may  be  fo  declared  as  to  prevent  cur- 
tesy ;  as  by  riireiling  the  profits  during  the  wife**  life 
ro  be  paid  for  her  fcparaie  u/b  ;  for  in  fach  cafe  the  in- 
tention to  exclude  riie  hu-Jlj.tnd  from  curtefy  is  mantfcfl, 
and  he  cannot  have  an  equitable  feifin.  3  Atk.  715*  It 
is  alfo  proper  to  remark  that  though  air/c/y  aat  of  a  truft 
is  allowed,  yet  dower  has  been  ret  ufed  ;  a  diftinetlon  not 
eafily  reconcilable  with  reafon,  however  fettled  by  the 
current  of  authorities.  See  1  hijl.  25  ,1 ;  rt4  □. 


As  to  Curtefy  in  Tttkt  and  Optfi  of  &otm;rt  See  1  fwf  uj 
h\  and  iVTr.  HavgrafS*  learned  notes  there*  by  whlrfi  it 
fee ms  that  no  futh  curtefy  can  take  place ;  thnu^h  the 
quelUon  appears  not  to  be  fettled*  adtciiion  having  becu 
repeatedly  avoided  thereon. 

There  is  no  lennncy  by  the  curtefy  of  ttfybeut  lands, 
except  there  be  A/ptc/ut mjiwi  for  it.  Hut  in  gavelkind 
lands,  a  hufband  may  be  tenant  by  the  curtefy  without 
having  liTac.  J  fajt.  30,  But  it  U  only  of  ttttmctjl  oft 
wife'i  land,  and  ceafes  if  the  hufliajid  marries  a^ain. 
R&lhtf.  Gttbelkt  I.  2.  f.  j.  Where  a  hudhand  is  entitled  to 
this  tenarfcy,  if  after  the  wife  is  an  ittot,  and  her  eflatc 
in  the  land  found  :  when  Hie  dies,  he  fhall  not  be  tenant 
by  ilie  curtefy,  for  the  King's  title  by  reUtion  prevents 
it.  Plir.i'd.  j6j-  Jf  the  wife  be  feifed  in  fee  of  lands,  and 
attaint  of  felony,  but  have  ilTue  by  her  hulband,  and 
fhe  is  hanged,  ts't.  it  is  fa  id  the  hufband  fhall  be  a  te- 
nant by  the  curtefy  :  but  yet'thc  land  will  be  forfeited  ; 
according  to  Kircb.  ijp:  21  EJ.  3.  49. 

A  woman  fetfed  of  land  had  two  daughters,  and  cove* 
nan  ted  to  ftand  feifed  to  the  ufeof  E.  her  eldeft  daughter 
in  tail  ;  on  condition  that  fl*c  Ihould  pay  to  her  other 
daughter  within  a  certain  time  300/,  And  iff.  made 
default,  or  died  without  iflut  before  fuch  payment*  then 
the  land  to  go  to  the  fevond  daughter  ,  the  mother  dying, 
/:'.  took  a  ti  u/b  and,  and  had  ill'ue,  and  died  afterwards 
without  any  ifftie  living*  before  the  day  of  payment :  it 
was  heic  held,  that  htr  liNlb.md  ftjould  be  tenant  by  tlic 
curtefy.  t  Lew.  ca.  233. — See  Kitch.  159* 

CURTEVN.  Cu.'itir.-a.']  The  name  vf  King  EdiaetJ 
the  C*nftjf<>v,s  fvnrd  \  which  is  the  6rtl  fword  carried  be- 
fore the  Kings  of  England  at  their  coronation  :  and  it  is 
faid  the  point  of  it  h  broken  as  an  emblem  of  mercy, 
Mat.  Pail j.  j a  III. 

CURTILAGE,  Cmiltybm,  from  the  Fr.  Csvf,  Cmh, 
and  Sax.  Ltagb  locu?.]  A  tourt-yard,  back-fide,  or  piece 
of  ground  lying  near  and  belonging  to  a  dwelling  houfe. 
See  Stats.  4 Eti.  1 . e .  1  :  35  H.  8.  l-.  4 :  39  EUsth  do;  (j  R  . 
64.  and  S/vIim.  And  though  it  is  faid  to  be  a  yard  or 
garden,  belonging  to  a  houfe;  it  feems  to  differ  from  a 
garden,  for  we  find,  cum  fi&tam  garuino  tif  curtilagio* 
J  5  Eiit  1 .  rt.  34. 

CURTILES  TERRjE,  Court  lands.  It  is  recorded, 
that  among  our  Sax^n  anceftor^,  that  the  Thanrs  or  nobles 
who  poffeJi  /*  or  hereditary  lands,  divided  them 

into  Inland  and  Outlaml  \  the  Inland  was  that  which  lajf 
moll  convenient  for  the  JordTs  man  lion -houfe  ;  and  there- 
fore the  lords  kept  that  part  in  their  own  hand?,  for  the 
fupport  of  their  families,  and  for  hofpitality  :  aftcrwakds 
the  AkBrmnits  called  ihefe  l.nnd'i  Ti-nns  Dominscata,  the 
de mains*  dem^fitttM  or  lord's  lands :  the  Gcrmani  termed 
them  Torrtj  fndBmiMttii*tt  lands  in  the  lord's  own  ufe  : 
and  the  Ftttdi/h-,  Torai  Cu f tiles ^  lands  appropriate  to  the 
court  or  houfe  of  the  lord.  Sfedn.  <f  Ftndi,  c.  5. 

CUSTANTJ.A,  Cafiagium,  cofts. 

CUSTODE  ADMifTKNDO,  ami  CU5TODR 
AMOVENCO,  x^rits  for  the  admitting  or  removing  of 

CUSroi>iiS  LIBFRTATIS  ANGLES  AUTIJO- 
R  IT  ATE  TAKEIAMENTI*  The  Hile  in  which  writs 
and  all  judicial  proofs  did  run  during  the  grand  rebel- 
lion, from  the  murder  of  King  Cbarki  I.  till  the  Ufurpcr 
Oliver  was  declared  Pfo',ec!or,  rjTr,  mentioiitd  and  de- 
clared traiterous,  by  Stat.  \tCa/,  z,  ct  3. 

CU3TGDIAM 
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CUSTODTAM  DARE,  Wis  talcs  u  for  n  gift  or  grant 
for  life.  Du  Cange, 

CUSTOM,  c/Mfiiftxdo.]  Is  a  law  not  written,  eftablifb- 
ed  by  longufagc,  and  the  confent  of  our  anceftors.  No 
h*v  crtn  oblige  a  free  people  without  their  confent:  fa 
wherever  they  con  fen  I  and  ufe  a  certain  rule  or  method 
as  a  la*,  fuch  rule,  l£c  gives  it  the  power  of  a  law;, 
and  if  it  is  unim  frJ^  then  it  is  common- latit :  if pttfticcl&r 
to  this  or  that  place,  then  it  i;  ctftom,  3  Saik.  1 1  z,  As 
to  the  rife  of  cuftoms,  when  a  itftftnaoic  act  once 
done  was  found  to  be  gnod  and  beneficial  to  the  people, 
then  they  did  ufe  it  often,  aod  by  frequent  repetition  of 
the  aft,  it  became  a  cuftom  ;  which  being  continued 
without  interruption  time  out  of  mind,  it  obtained  the 
force  of  a  law,  to  bind  tki  particular  place*,  perfons, 
and  things  concerned  therein.  Thus  a  cuilom  had  be- 
ginning and  grew  to  p&fe&foo* 

To  make  a  particular  cuftom  good,  the  following  are 
fte$eflary  requires. 

1.  Auriijuhy* — That  it  have  been  tifed  fo  loog,  that 
the  memory  of  man  runneth  not  to  the  contrary.  So 
that,  if  any  one  cm  fhow  the  beginning  of  »rt  within 
legal  memory,  that  h  within  any  time  fmce  thcfufl  year 
oi  A*.  '  •  I.  it  is  no  good  cuflom.  Pot  which  reafon  no 
cuftom  can  prevail  ag&injl  an  exprefs  aft  of  parliament! 
fi nee  the  ftatute  itfelt  is  a  proof  of  a  time  when  fuch  a 
cuilom  did  nor  exift.  Co.  Lh.  113.  Therefore  a  cuflom 
thai  every  pound  of  butter  fold'  in  a  certain  market, 
fhould  weigh  eighteen  ounces,  is  bad  ;  being  dtrefl!y  con- 
trary to  Stdtt  13  &  14  Car,  z.  c,  26,  which  dircds  it  to 
contain  1 6  «a*  3  Ttrm  Rep.  271. 

3.  It  mull  have  been  cwtinucW.  Any  interruption 
would  caufe  a  temporary  ccafing:  the  revival  gives  it  a 
hew  beginning*  which  ,nviil  be  within  time  of  memory, 
and  thereupon  the  cuilom  will  be  void.  But  this  mult 
be  undcrllood  with  regard  to  an  interruption  of  fat  right  \ 
for  an  interruption  of  the  poflefuon  only,  for  ten  or 
twenty  years,  will  not  oeftroy  the  cuiioin,  C*.  Lis,  114- 
As  if  the  inhabitants  of  a  parilh  have  a  euflomary  right 
of  watering  their  cattle  at  a  certain  pool,  the  cuilom  is 
not  de A  roved,  though  they  do  not  ufe  it  for  ten  years  ; 
it  only  becomes  mere  difficult  to  prove:  but  if  the  rt»bt 
be  any  how  difcontinucd  for  a  day,  the  cuilom  is  quite 
at  an  end* 

3.  Jt  mull  have  been  peateablr,  and  zcquiefced  in; 
not  fubjott  to  contention  and  difpute,  C*.  Lit.  1 14.  For 
as  cuftoms  owe  their  original  to  common  con fcut,  their 
hchtg  i *i mem orially  difputed,  either  at  law  or  other  wife, 
is  a  proof  that  fuch  confent  was  wanting. 

4.  Cuilcms  mull  be  rt(tfonabk\  {Lilt.  §  212;)  or  ra- 
ther, taken  negatively,  they  muft  not  be  un reafon  able* 
Which  is  not  always,  as  Sir  Ethutrif  C-W-f  fays,  { 1  hjL  6?,) 

.to  be  underflood  of  every  unlearned  man'i  reafon,  but 
of  artificial  an  J  legal  reafon,  warranted  by  authority  of 
law.  Upon  which  account  a  cuilom  may  be  gaod, 
[hough  the  particular  reafon  of  it  cannot  be  aftgr.ed  ;  for 
it  fufficcth,  if  no  legal  reafon  can  be  afligned  again  It  h. 
Thus  a  cuftom  in  a  parilh,  that  no  ni^i  H l r;  1 L  put  his 
beafts  into  the  common  till  the  thijti  of  Ofi*iirt  would 
be  good  ;  and  yet  it  would  be  hard  to  mow  the  reafon 
why  that  day  in  particular  is  fixed  upon,  rather  than  the 
day  before  or  after.  But  a  ruftoui,  that  no  cattle  fhall 
be  put  in  till  the  lord  of  the  manor  has  firft  put  in  his, 
is  unreasonable,  and  therefore  bad:  for  peradvemure  the 
Vol.  & 


lord  will  never  put  in  his;  and  than  the  tenant*  will  Jofa 
all  t hi: ir  profits.  Cc  Cipjk.  $  3  J. 

j.  CoEloms  ought  to  be  cerf&irt.  A  cuflcm,  that  landa 
mail  defcend  to  the  tnoft  worthy  of  the  owner's  blood,  is 
void  :  fcr  how  fhall  this  worth  be  determined  r  But  a 
cuflom  to  dp  fee  nd  to  the  next  male  of  the  blood,  exdu» 
five  of  females,  is  certain,  and  therefore  good,  t  Rc>  Jtkr% 
56$.  A  eniloni  to  pay  two-pence  an  acrein  Jieu  of  tithes, 
is  good  ;  but  to  pay  fometimCs  two-pence,  and  fome- 
timcs  three-pence,  as  the  occupier  of  the  land  plcafei* 
is  bad  for  its  uncertainty,  Yet  n  cuilom  to  pay  a  peat's 
improved  value  for  a  fine  on  a  copyhold  fihtc,  is  good  \ 
though  the  value  is  a  thing  uncertain  \  foi'thc  value  may 
be  afeertaincd  at  any  time;  and  the  maxim  of  Jaw  is,  id 
ctittcm  rftj  $kcdtiaiii$H  rrtfifi  ft ajh — A  cultom  that  poor 
houfe- keepers  lb  all  carry  away  rotten  wocd  in  a  chafe  ii 
bad;  being  too  v.igue  and  uncertain,  3  T rtm  Ref>  758. 

6.  CufiomSf  though  ellablillied  by  confent,  mult  be 
(when  eflablifhed)  t?m^ffirp\  and  not  left  to  the  option 
of  every  msn^  whether  he  will  ui"e  them  or  no*  There- 
fore a  cuilom  that  all  the  inhabitants  fhall  be  rated  io~ 
ward  the  maintenance  of  a  bridge t  \\\V  be  good  ;  but  a 
cuflom,  that, every  man  h  to  contribute  thereto  at  his  own 
plcafurc  is  idle  and  abfunl ;  and  indeed  no  cuilom  at  nil* 

7.  Laftly,  culioms  mull  be  nvffiint  with  each  other; 
one  cuilom  cannot  be  fee  up  in  oppofuion  to  another. 
Fur  if  both  are  really  euftoms,  then  both  are  cf  ttfO&J 
antiquity,  and  both  en^blillted  by  mutual  csnfent:  which 
to  fay  of  contradictory  cufloms  is  abfurd.  Therefore  if 
one  man  pre'lrlbes  that  by  cuilom  he  has  a  right  to  hove 
windows  looking  into  another's  garden,  the  other  cannot 
claim  a  right  by  cuilom  to  flop  up  or  obflruft  thole  win- 
dows :  for  thefe  two  contradictory  cuflom s  cannot  both 
be  good,  nor  both  iland  together.  He  on* hi  raihrr  10 
deny  the  exigence  of  the  former  cuftom.  9  Rep,  58:  Sec 

As  to  the  AUtrx&vtt  of  fpecial  cufloms.  CuAoms  in 
dercgation  cf  ihe  Common  law  mull  be  conflrued  ilric^Jy 
This  rule  is  founded  upon  the  con  fide  ration  that  a  variety 
of  culloms  in  different  places  upon  the  fame  fubje^l  is  a 
general  inconvenience:  the  courts  therefore  will  not  ad- 
mit fuch  cufloms  but  upon  the  clearest  proofs.  1  T?> 
Rtp*  466.  Thus  by  the  cuftom  of  gavelkind,  an  tofant 
of  fifteen  years  may  by  one  fpecies  of  conveyance  (called 
a  deed  of  feoffment)  convey  away  his  land*  In  fee- Jim- 
pie*  Yet  this  cuilom  does  not  empower  him  to  ufe  ary 
other  conveyance,  or  even  toleafc  them  for  leven  vcars, 
for  the  cuflom  mull  be  flrifliy  purfucd.  C>.  Co/u  f.  53. — 
And  moreover  all  fpecinl  culloms  muft  yield  to  the  King's 
prerogative.  Therefore  if  the  King  purchafes  land  of 
the  nature  of  gavelkind,  where  all  the  fons  inherit  equal- 
ly $  yet  on  the  King's  demtfe,  his  cldcft  fun  Jhail  fucceed 
to  thofe  lands  alone.  C^Litt.  15. 

A  cuilom  contrary  to  the  public  good,  or  injurious  to 
a  multitude,  and  beneficial  only  to  tome  particular  per- 
fons,  ii  repugnant  to  the  law  of  reafon,  and  confequently 
void,  2  Daw,  434,  427.  Cuiloms  ought  to  be  bene- 
ficial to  all,  but  may  be  good  where  again  ft  the  interest 
of  a  particular  perfon,  if  for  the  public  good.  Djtr  60* 
A  cuttom  h  not  unreafooablc  for  being  injurious  to  pri- 
vate perfons  or  inicrefh,  fo  as  it  tends  to  the  gewa!  ad~ 
inking*  of  the  ptvpie,  3  kalJt.  t  iz. 

A  cu/lQtn  may  be  good  in  fome  cafes  where  a  prefciipt lat 
m  not:  But  c*/t*m  that  are  good  for  the  fub Stance  ai  d 
V  y  matter 
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matter  of  thorn,  miy  yet  be  bad  for  the  manner  i  if  they 
arr  uncertain,  or  mixed  with  any  other  cuftom  that  is  un- 
reafun  abl  e,  fcf r  ♦  :  Bat/I  .166-.  2  f:  •  ■  : v  vf  1  ■  ;  s . 

A  Ctjttw  extends  over  fome/fW*-  or  W/i  A  prefc  fifth* 
extends  only  to  parttotliv  pnfont*  Hardvt.  293*  A  jWif- 
Jirtpim  mull  always  be  had  by  way  of  f*r*  ^«7/*r,  Ibid. 
See  title  Prs/niptim. 

Gfflesx  that  every  one  who  pafTcth  over  fuch  a  bridge, 
v  ii  .  n  the  lord's  manor,  and  which  the  lord  doth  repair, 
malt  pay  him  one  penny,  is  a  good  cuJlam  ;  but  if  it  be 
to  pay  the  lord  12 i,  it  will  be  naught,  for  it  is  unrcafon- 
able.  Ctdtb.  C*/>.  £5  :  1  if/. /A  103. 

A  enftom  that  a  lord  lliali  have  within  his  manor  libc* 
ru  t  ftfdam,  or throughout  the  village  ;  and  that 
no  other  mall  have  it  but  by  agreement  with  him.  and  if 
,-ii.v  take  it,  the  lord  may  abate  the  fume;  this  haih  been 
held  a  good leu  bra.  1  Ro'.  560-  Cuftom  for  inhabitant 
as  fuch,  to  have  ctvumtn  adjudged  void.  G/itc".wo'J*t  tofe. 
6  Co.  Go.  A  cuftom,  that  tenant*  vf  a  manor  ftuHgncd 
all  the  corn  they  fpend  in  their  own  honfes,  in  the  lord 
tmil,  Ssfc.  is  good  ;  But  a  cuftom  that  every  inhabitant  of 
2  houfe  held  of  the  lord,  Jhall  grind  the  corn  that  he 
fpends,  or  fhall  fell,  at  his  mill,  is  void,  JMvr,  r«.  1  »  j  7  : 
149.  Cuftom  to  have  a  common  bakchoul'e  in  a 
manor  or  parilh,  for  a!)  the  tenants  or  inhabitants,  is  a 
good  cuftom.  z  Buffi.  158. 

Cuitom  is  and  mult  always  be  allcdgcd  to  be  in  many 
perlbns :  and  fo  it  may  be  clainird  by  copyholders,  or  the 
inhabitants  of  a  place,  and  when  ic  is  claimed,  it  mull 
be  at  within  fuch  a  county,  hundred}  city,  borough,  ma- 
nor, parifli,  hamlet,  Esfr.  Lit,.  Mo,  113:  4^.31. 
A  good  cullom  or  prescription  hath  the  force  of  a  grant ; 
as  where  one  and  hi<  anceftors  have  had  a  rent  lime  out  of 
mind,  and  ufed  to  diitrain,  &fc.  But  a  cuftom  that  be- 
gins  by  extortion  of  lord*  of  manors,  is  judged  wanting  a 
ui  commencement,  and  therefore  void  :  and  where 
cuftom  ii-  amongft  many*  and  they  arc  all  dead  but  one, 

1  he  cuftom  is  gone.  PLvud.  322 ;  Bytr  199. 

Cu  Items  for  an  tide  ft  daughter  to  inherit,  or  a  you  ngeft, 
fon,  may  be  good  :  For  thefe,  though  contrary  to  a 
particular  rule  of  law,  may  have  a  realonable  beginning, 
Kelf.Abr.  5~9<  And  by  cuftom  a  woman  may  be  en- 
dowed of  a  moiety  of  lit  hujband'^  lauds,  tsr,  Alfo  by 
cutlom,  infants  may  bind  themfdves  apprentices,  &c. 

2  Daitv.  Aire.  4  7  B . 

Regularly  a  man  canont  allcdge  a  cuftom  again  ft  a  fta- 
f  ate,  beeaufe  that  is  the  higheft  maner  of  record  in  law  : 
Lut  a  cuftom  may  be  alledged  again  It  a  negative  ftatute, 
which  is  made  in  affirmance  of  the  Common  law,  1  Soft* 
x  j  -,  A&s  of  parliament  do  not  always  take  away  the 
force  of  cuftoms-  2  Dnnii.  Ah >\  436*  A  cullom  is  to  be 
pofttivcly  alledgcd.  by  ufage  in  fact.  Lufiu.  l^ig. 

Gcteml  afami  which  are  ufed  throughout  England,  and 
are  the  Common  law,  .ire  to  be  determined  by  the 
Judges  i  But  particular  cuthnu^  fuch  as  are  ufed  in  fome 
certain  town,  borough,  city,  &t.  (hall  be  determined  by 
1  i.iry.  Df&.  &  Sfud>t,  7*  10:  t  htjl.  1 10.  Cwfntfutk pto 
i.  ,1  favvivr,  faith  Brafbm,  3-  J-  And  cullom 
irAid  to  be  olttr/i  A  v  :  But  the  judges  df  the  court  of 
B.  R.  or  C  B.  can  over-rule  a  lUiiom  though  it  be  one 
of  the  cultoms  of  L$*d<tfit  if  it  be  againft  imiarttl  t tafia, 
ty.  r  1  Mini.  2ii. 

The  law  tikes  particular  notice  of  the  cuftom  of  Gavel- 
i^Wand  Bmvgh  E*gt$  ;  {O.  Litt*  175 ;)  and  there  is 


no  occafion  to  prove  that  fuch  cufloms  aclually  exiit}  but 
only  that  the  lands  in  queftion  are  fubjed  thereto.  All 
other  private  cuftoms  mu ft  be  particularly  pleaded  ;  {Lit. 
5  z^y  \)  and  as  well  the  exigence  of  the  cuftom  mult  be 
[hewn,  as  that  the  thing  in  difputc  is  within  the  cuftom 
alleged.  The  trhl  in  both  cafes  is  by  a  jury  of  j  2  men, 
and  not  by  the  judges ;  except  the  fame  particular  cuf- 
tom has  been  bef  re  tried,  determined  and  recorded  m 
the  tame  court,  DrfL  &  Stud,  i,  10:  1  Co/rtw.  76. 

As  to  the  manner  of  laying  a  cuftmt  and  the  difference 
between  alTedging  a  thing  by  way  of  tujltm,  or  by  way 
of  prrfcripthn,  See  6  O.  60  1  H*h,  113:  Crv*  Eliz.  44 1  : 
/tyi*2Ql:  Style  479:  i  Ltv.  1 76;  I  )rcnt.  3^6:  3  Ltv. 
160:  Cartb.  n)zr  See  further  title  PfffertfitU^  and  as 
to  particular  cnifoms  relative  to  Ittimt^^  fywer^  £&« 
Sec  titles  C^rhoht ;  G^oetlcrndp  %ic* 

The  Customs  of  Lor  do  v.  differ  from  all  others  in 
point  of  tria!,  for  if  the  exigence  of  the  cuftom  be 
L  rough  [  in  tju-  ;'.i  .1  be  tried  by  a  jury,  but 

by  certificate  of  the  Lord- Mayor  aeid  Aldermen,  by  the 
mouth  of  the  Recorder.  Cro.  Car.  yi6, — Unlefs  it  be 
fuch  a  cuitom  at  c be  Corporution  itfelf  ii  iutL-refted  in» 
^  ■  rSgkt  of  taking  toll,  for  then  the  law  permits 
them  not  to  certify  in  their  own  behalf,  Hn6.  S5, — And 
when  a  cuftom  has  once  been  certified  by  the  Recorder, 
the  judges  will  take  no:tce  of  it,  and  will  not  fuller  it  to 
be  certified  a  fecond  time,  D&u*l.  365. — At  to  lite  farm  trt 
which  the  recorder  Ihall  certify  a  cuftom,  Sec  1  Bttir,  24ft, 
^Thefc  Cvjhita  of  London  relate  to  diver$  particular?, 
with  regard  to  trade,  apprentices,  widows,  orphans,  'die. 
As  to  the  cuftom  relative  to  the  diftribution  of  a  free- 
man's eftate,  and  which  now  in  confequence  of  Stat* 
1 1  Geo.  c.  x  y .  \  17,  extends  only  to  cafes  cf  irctcuaty* 
or  cxprefs  agreements  made  in  consideration  of  marriage, 
See  title  ExgtxtWp  V,  9- — As  to  the  cuftom  of  Foreign 
Attachment^  See  title  Attachment  Foreign. — As  to  the  cuf- 
tom of  a  feme  covert  being  afole  trader,  ^ec  titles  Barm 
&f  Fettie \  Bankrupt \— And  further  in  more  particular  de- 
tail, as  to  the  general  and  local  cuftoms  of  Lffhtfatf.,  See 
thisDicl.  under  title  l.wfan. 

It  is  faid,  1  R?.  Rr/y.  106,  that  the  courts  at  lP\jlm't>t- 
fltr  of  courfe  take  notice  of  the  cuftoms  of  £,W^,  but 
not  of  any  other  place. — Bui  this  u  only  where  they  have 
been  certified  j  See  attic  title  Cvjlom. 

The  cuftoms  of  L#iden  are  confirmed  by  a£l  of  parlia- 
ment. 8  Rep,  iz6:  Cro.Cio.  347, 

The  C u  s t o  14  of  M r, a c  k  a s ts,  Lrx  Ma  cam  in. ]  A 
particular  fyftcm  of  cuftoms  ufed  only  among  one  fet  of 
the  King's  fubjetts ;  which  however  different  from  the 
rules  of  the  Common  law,  is  yet  ingrafted  into  k,  and 
made  part  of  ic  \  being  allowed  for  the  benefit  of  Trade, 
to  be  of  the  utmoft  validity  in  all  innmrrcial  t  ran  fain  oris ; 
I  far  it  is  a  maxim  in  law  th.:t  LuAthtt  in  m u  jsai  \.;t>hnJ.;<-;} 

$•  »  V:,!zni>  75-  , 

It  Terms  that  thii  Cvjltm  sf  Mfftl'nB.'t,  is  only  fo  far 
considered  as  law,  that  it  alfbrds  the  rule  of  conftruftion 
in  cafes  of  &titraflst  azi'tc^Uittii  &c<  and  other  tranf- 
adions  in  Trade  and  Com  Decree.  Mr.  Chajliari  in  his 
note  on  the  above  paflage  of  the  Commentaries,  truely 
remarks,  that  the  lex  tmnx/tteria  like  the  lex  \ff  tctfuctuJs 
parfixtmtfiti \  defcribes  on!y  a  great  divjiion  of  the  tuwsof 
J  England,  The  laws  relating  to  bilk  of  exchange,  in- 
\  fu ranee,  and  all  mercantile  contrails  are  as  much  the 
general  law  of  the  land,  as  the  laws  relating  to  ro-Lniagc 

or 
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or  murder.— An  J  the  opinion  of  Mr-  Juftlcc  F»Jfn  is  1  hat 
the  CuLtom  of  Merchants  is  the  general  law  of  rJic  king- 
dom,  and -therefore  nu^lr  w  i  \<>  h-  )■..  ft  t  »  a  i\r  •  i  1: 
has  been  fmied  by  judicial  determinations.  tBu/r.  \zib. 

See  further  more  particularly  as  to  the  effe£|  and  in- 
fluence of  this  Cuftom  of  Merchant,  ondw  BavifttM  \ 
£di  of  Excbangr ;  Fatfor\  Ufuranct;  Vanner/oifr  and  other 
titles  in  rhts  Dictionary. 

CUSTOMS  Mkrchavpisk.  Thefe  are  enumerat- 
ed, (i  Comm.  31  3O  among  ihe  perpetual  nxe* ;  and  are 
there  explained  to  be  the  Dutirs,  Till,  7iiWor9V^' 
payable  upon  merchandize  exported  and  imported. 

The  confederations,  fays  the  Commentator,  upon 
which  this  revenue,  or  the  mare  antient  p&rt  of  it  which 
arofe  only  from  exports,  was  inverted  in  the  King,  were 
faid  to  be  two. — 1.  Bccaufe  he  gave  the  fubjeel  leave  to 
depart  the  kingdom,  and  to  cairy  his  goods  along  rtith 
him — 2.  Became  the  King  was  bound  of  common  right 
to  maintain  and  keep  up  the  port*  end  havens,  and  to 
proteil  the  merchants  from  pirates.  Dyer  165. — .Some 
have  imagined  they  were  called  with  uscutloms,  bceanle 
ihcy  were  the  inheritance  of  the  King,  by  immemorial 
ufage,  and  the  common -law,  and  not  granted  him  by 
any  Stat.  Dy.  43.^/.  24. — But  Sir  Edward  Coh,  z  Injt. 
5S,  9,  hath  clearly  mewn  that  the  King's  nrfl  claim  to 
them  was,  by  grant  of  parliament*  3^.1.  And  indeed 
this  is  in  exprefs  words  tonfefled  by  Stat,  zj£.  1.4,75 
wherein  the  King  promifes  to  rake  no  cutioms  ham 
merchants  without  the  common  aflent  of  the  realm 
**  faving,  to  us  and  our  heirs,  the  cuftoms  on  ctW, 
Jkms  and  hother  formerly  granted  to  us  by  the  com- 
monalty aforcfaid."  Thefe  were  formerly  calted  the 
hereditary  CnjJcttti  «f  the  Cr&zvn,  and  were  due  on  the 
exportation  only  of  the  faid  three  commodities1  and  of 
none  other:  uhich  were  ililed  the  fiaptc  commodities  of 
the  kingdom,  becaufe  they  were  obliged  to  be  brought 
to  thoie  ports  where  the  King5*  llaple  was  eflablifhed,  in 
order  to  be  there  firft  raxed  and  then  exported.  Damv.  9. 
They  were  denominated  in  the  barbarous  L*fw  of  our 
indent  records,  €uftum&\  not  ewfutttidiuts,  which  is  the 
language  of  our  law,  whenever  ic  means  merely  ufage-;. 
The  duties  on  wool,  Iheep-fkins,  or  wool -fells,  and 
leather,  exported,  wcie  called  cujiuma  antiqttajiwt  magna  $ 
and  were  payable  by  every  merchant,  as  well  native  as 
flrangcr  ;  with  this  diifcrence,  that  merchant- Grangers 
paid  an  additional  toll,  mix,,  half  as  much  a^ain  as  wa3 
paid  bv  natives.  The  txftuma  pr.i --ltt  tt  wva  were  an  im- 
port of  3  4„  in  the  pound,  due  from  merchant  Granger; 
only,  for  all  commodities  as  welt  imported  as  exported  : 
which  was  ufually  called  the  aliens1  duty,  and  wts  grant- 
ed in  31  Ed>w.  i  :  4  Infl.  29.  But  thefe  antient  heredi- 
tary curtom.5,  especially  thofe  on  wool  and  wool -fie  lis, 
came  to  be  of  little  account,  when  the  nation  became 
fenJible  of  the  advantages  of  a  home  manufacture,  and 
prohibited  the  exportation  of  wool  by  St.  1 1  Ed.  lILct. 

There  is  alfo  another  very  antient  hereditary  duty  be- 
longing to  the  crown,  called  the  pifa&t  or  buihra^-  of 
wines :  which  is  confiderably  older  than  the  coftomt, 
being  taken  notice  of  in  the  great  roll  of  the  Exchequer, 
8  Ric.  1 .  ftill  extant.  Made*.  Hi/?.  £<xb,  ^  zO,  552.  f'rikigc 
was  a*  fight  of  fating  two  tons  ot  wine  from  every  (hip 
{Englijb  or  Foreign)  importing  into  England  twenty  tons 
or  more  ;  one  before,  and  one  behind,  the  mail :  which  by 
Charter  of  £div.  I,  was  exchanged  into  a  duty  of  2 /♦  for 


every  ton  imported  by  merchant  firangers,  act!  caH  -J 
bittterage,  bscaufe  paid  to  the  King's  butler,  DavA\ 
t  f '><(<?.  2^4:  Star.  E/hi.  16  Ethn.  2  :  Ccm.  fount,  27,  sfa . 
16S9. 

Other  CuftoiDS  pnviLJe  ispan  exports  and  imports  were 
diftinguifhcd  tnto  jft/r/tdiit,  Wattage,  fmtffag?  and  other 
imports-  Sublidies  were  futh  as  were  impofed  by  pir- 
Jiament  upon  any  of  the  flaplc  commodities  before  men- 
tioned over  and  above  the  tujluwtt  ajtltfutt  ft  muga-i :  ton- 
nage was  a  doty  upon  all  wine;  imported*  over  and  above 
the  pnfaje  and  but  forage  afore  faid  :  poundage  was  h 
duty  impofed  ad  imhrtttt,  at  the  rute  of  tzd<  in  the 
pound  on  ail  other  merchandise  whatfoever,  and 
other  impolh  were  fuch  as  tv^re  occasionally  laid  on  by 
parliament,  as  c ire utn (lances  and  times  requited.  Dt.v. 
it.  14. 

Thefe  diftir>clions  are  now  in  a  manner  forgotten,  ■  •;; 
cept  by  the  officers  immediately  concerned  in  th 1 1.  <..-.■- 
partment;  their  produce  being  in  eft'eft  all  blended  to- 
gether, under  the  one  denomination  of  The  Cuftoms. 

By  thefe  we  nnderfland,  at  pre  fen:,  a  duty  or  fubfidy 
paid  by  the  merchant,  at  the  quayt  upon  imporred 
welt  as  exported,  commodities,  by  authority  of  parlia- 
ment }  unlefs  where,  for  panit  uLr  national  reafon$» 
certaiit  rewards,  bounties  or  drawbacks,  are  allowed  for 
particular  exports  or  imports.  Thofe  of  tonnage  and 
poundage,  in  particular,  ivere  at  hrJt  granted,  as  itui  Ud 
rtatutes  (and  particularly  1  Eliz.  19,)  ex  pre  fs  irt  for  the 
defence  of  the  realm,  and  the  keeping  and  fifeguard  of 
the  feas,  and  for  the  intercourfe  of  mcrchandjl'e  fafely  m 
come  into  and  pafs  out  of  the  fame.  They  were  at  Jirft 
ufualfy  granted  only  for  a  dated  term  of  yean,  as,  for 
two  years  in  5  Ric.  II.  Da  v.  12.  but  in  Hatn  the  Sixth's 
time,  they  were  granted  htm  for  life  by  a  Ilature  in  r lie- 
thirty- firft  year  of  his  rtign  ;  a^d  again  to  Edward  Wt 
for  the  term  of  his  life  alio  :  fince  which  time  ihey  were 
regularly  granted  to  all  his  fucceflbrs  for  life,  fometimes 
at  the  Aril,  fometime?  at  other  fubfequent  parliaments 
till  the  reign  of  Chfirla  the  Ftril. 

Upon  the  Retloratiqn,  this  duty  was  granted  to  ICmg 
C&itritt  the  Second  for  life,  and  fo  it  was  to  his  two  im- 
mediate fucceflbrs  j  and  by  three  feveral  $t&lt,  9  jfa.i. 
c.  6  :  1  GVff*  ] ,  f ,  1  z  t  3  G&>.  1.  c.  7,  it  was  made  per- 
petual and  mortgaged  for  the  debt  of  the  Public,  The 
cuftoms  thus  impofed  by  parliament  weie,  till  the  SW*. 
27  Geo.  3.  r.  13.  conuin^J  in  two  books  of  ratcs>  fct 
forth  by  parliamentary  au; ho rity ;  Siat.  izGar.  IL  L-  .[  : 
1 1  Gi-iu  1.  c.  7.  Aliens  ufed  to  pay  a  larger  proportion 
than  natural  fubjecls,  generally  called  the  aliens'  duty  j 
now  repealed  by  Slat.  24  OV».  Xll.fejF.  t*  c  1 6,  except  as 
to  fcavage  duties  granted  to  the  city  of  LwJun. 

By  Stat.  27  Gcj,  3.  c.  1  3,  called  the  Cwfilidatim-afl, 
alfthe  former  fa\ui&hnpjtug  d(ttkt  of  cuftoms  and  ex- 
cife,  were  repealed  with  icgird  to  the  quautuM  of  the 
duty  ;  and  the  two  books  of  rates  above-mentioned  were 
declared  to  be  of  no  avail  for  the  future;  but  all  the 
former  dutii  =1  were  confolidated,  and  were  Ordered  to  be 
paid  according  to  a  new  book  of  rates  annexed  to  that 
ftaiuteH  Before  this  act  was  palTed  it  could  not  be  fup- 
pofed  that  many  pe/fons  bcfides  Excife-men  and  Cuflom- 
boufe-ofticers  could  be  acquainted  with  the  various  duties 
payable  upon  the  different  articles  of  commerce,  which, 
in  many  instances,  were  numerous  on  the  fame  article, 
and  lay  difperfed  among  many  acts  of  parliament.  But 
V  y  2  now 
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bow  by  this  excellent  improvement,  may  be  found  the 
duty  upon  the  importation  or  exportation  of  any  article  ; 
or  \slut  excife  duty  any  commodity  b  fubject  to,  in  an 
alphabetical  table. 

Bullion,  Wocl,  and  Tome  few  other  commodities  may 
be  imported  duty-free.  All  the  articles  enumerated  in 
the  tables  or  book  of  rates  pay  upon  importation  or 
exportation,  the  Turn  therein  fpeciiied,  according  to  their 
weight,  number  or  meafure.  And  all  Other  goods  and 
merchandize,  not  being  particularly  enumerated  or  dc- 
iwibed,  and  permitted  to  be  imported  and  ufed  in  Great 
Britain,  (hall  pay  upon  importation  27/.  101.  /*><-/*/., 
advaUem,  or  for  every  100/.  of  the  value  thereof ;  but 
("object  to  a  draw-back  of  25/.  per  cent,  upon  exportation. 
Very  few  commodttiei  pay  a  duty  upon  exportation ;  but 
where  that  duty  is  not  fpecifted  in  the  tables,  and  the 
exportation  is  not  prohibited,  all  articles  may  be  exported 
unliout  payment  of  duty,  provided  they  are  regularly 
entered  and  fhipped  ;  but  on  failure  thereof,  they  arc 
fubjecl  to  a  duty  of  5/.  \os.  per  cent,  ad  valorem.  And 
to  prevent  frauds,  in  the  rep/efentarion  of  the  value, 
a  very  fimplc  and  equitable  regulation  is  prefcribed  by 
the  act,  viz.  the  proprietor  lhall  himfelf  declare  the 
value,  and  if  this  (houli  appear  not  to  be  a  fair  and  true 
etlimate,  the  goods  may  be  feized  by  the  proper  officer ; 
and  four  of  the  commillioncrs  of  the  culloms  may  direct 
that  the  owner  mall  be  paid  tiir  price,  which  he  himfelf 
rued  upon  them  with  an  advance  of  ic/.  per  cent,  betides 
ail  the  duty  which  he  may  have  paid  ;  and  they  may  then 
order  the  goods  to  be  publickly  fold,  and  if  they  raife 
any  Ann  beyond  what  was  paid  to  the  owner,  and  the 
fubfeqoent  expences,  one  half  of  the  overplus  ftiall  be 
paid  to  the  officer  who  made  the  feizore,  and  the  other 
half  to  the  publi:k  revenue. — This  flatute  (favs  Mr, 
C.brif.ian  in  his  note  on  t  Comm.  316,  from  whence  the 
above  is  extracted)  is  of  infinite  confequencc  to  the  com- 
mercial part  of  the  world  ;  it  has  reduced  an  important 
fubject  from  a  perfect  chaos,  ro  fuch  a  plain  and  fimple 
form,  as  to  iaducc  every  friend  to  his  country  to  with 
that  fimilar  experiments  were  made  upon  other  confuicd 
;md  entangled  branches  cf  our  Statute  Uw.. 

For  further  matter  relating  to,  or  at  lead  intimately 
connected  with,  the  above  fubject.  See  titles  Navigatk/.- 
aft\  Smugglers. 

If  goods  and  merchandize  are  brought  by  a  merchant  to 
a  port  or  haven,  and  there  part  thereof  fold,  but  never 
put  on  land,  they  malt  pay  the  culloms ;  and  difcharging 
them  out  of  the  (f.ip  into  another  upon  the  falc,  amounts 
in  law  to  a  putting  them  upon  the  land,  fo  that  if  the  cuf- 
10m  duties  arc  no;  paid,  the  goods  will  be  forfeited.  Hill. 
z+ELz.  12  Cc.  1 8. 

A  very  great  number  of  AGs  of  Parliament  have  been 
palTed  to  prevent  fsauds  in  this  branch  of  the  revenue,  as 
well  as  id  the  Excifc  ;  and  it  is  more  to  be  wifhed  than 
hoped,  that  the  meafure,  purfucd  refpccYmg  the  qu.ir.tum 
r-i"' the  duties,  by  die  Confolidattcn  act,  could  be  fol- 
lowed by  a  general  act  retraining  every  fraud,  and  con- 
t;.in;r.g  every  regulation,  with  a  pretile  (latement  cf  the 
ponilhrntnc  for  each  offence.  But  while  the  dilliontft 
aje  ingenious  to  find  out  means  of  evading  the  moft  ex- 
plicit laws,  rhe  honeft  part  of  the  Community  mult  for- 
give the  length  and  intricacy  nf  fjatutts  which  ultimately 
iieture  their  liberty  and  uroperty. 


The  following  are  fliort  extracts  of  futh  llatutes  at 
Item  moft  material  to  the  prefent  purpofc  ;  befides  thofe 
already  mentioned. 

By  Stat.  14  R.  2.  e.  to,  no  Cuftomcr  or  comptroller  of 
the  culloms  (hall  have  any  (hips  of  his  own,  or  meddle 
with  the  freight  of  ihips.  And  by  Stat.  20  H.  6.  c.  5,  no 
fearcher,  furvcyor,  Bftv  or  their  clerks,  deputies  tr  fer- 
vants,  may  have  any  fuch  (hips  of  their  own  ;  nor  (hall 
ufc  merchandize,  keep  a  wharf,  inn  or  tavern,  or  be 
factor,  attorney,  &T>.  to  a  merchant,  under  the  penalty 
of  40A — By  Stat.  3  H.  6.  c.  3,  Cuftomcrs,  collectors,  or 
comptrollers,  (hall  not  conceal  cuftoms  duly  entered  and 
paid,  on  pain  to  forfeit  the  treble  value  of  merchandize 
fo  cuftomcd,  and  to  make  fine  and  ranfom  to  the  king. 
By  Stat.  1  j  Cf  1 4  Car.  2.  c.  1 1.  §  19.  If  any  perfons  cm- 
ployed  about  the  cuftoms  and  fuhlidies  take  a  bribe,  or 
connive  at  any  falfc  entry,  they  lhall  forfeit  100/.  and 
be  incapable  of  any  employment  under  the  king;  and 
the  perfon  v"  ,n<-  bribe  ftiall  forfeit  50/. — By  Stat,  c. 
Ceo.  i.e.  11  §  24,  CSV.  if  an  officer  of  the  revenue,  lhall 
make  any  collulive  fcizure  of  foreign  goods,  to  the  intent 
the  lime  mayefcape  payment  of  the  duties  he  is  to  for- 
feit 502/.  and  be  incapable  of  ferving  hi*  Majclly:  and 
the  importer  and  owner  (hall  forfeit  treble  the  value  of 
the  goods  fo  colluf:vely  feized,  Uc. — By  Stat.  12  Geo.  j. 
e.  z%.§  7,  officers  of  the  cuftoms,  &c.  are  not  to  trade 
in  brandy,  coffee,  CsV.  or  any  excifeable  liquor,  on  pain 
of  50  /.  and  forfeiture  of  offices. 

Officers  of  the  culloms  may  fcarch  (hips.  13  14 
Car.  2.  e.  li.  £.  4.  Having  writ  of  ajjiftance,  may  fearch 
houfes,  §  4.  The  penalty  of  abuting  officers,  §  6.  keep- 
ers of  wharfs,  quays,  \£e.  landing  or  ihipping  goods, 
without  the  prefeuce  of  feme  officer  of  the  cuftonu,  ftiall 
forfeit  100/. 

By  Stat.  6  Gro.  1.  c.  21,  Where  officers  of  the  Cuftonw 
are  hindered  in  the  execution  cf  their  duty,  by  pcrfona 
armed  to  the  number  of  eight,  the  offenders  arc  to  be 
tranfportcd  for  feven  years. 

By  Star.  8  Geo.  i.e.  18,  If  any  goods  are  put  into  any 
veftcl  to  be  carried  beyond  fea  1  01  be  brought  from  be- 
yond fea,  and  unlhipped  ro  be  landed,  the  duties  not  be- 
ing paid,  nor  agreed-for  at  the  Cullom  houfc  ;  the  fame 
(hall  be  forfeited,  one  moiety  to  the  king,  the  other  :o 
the  feizer,  And  by  fubfequent  flatutes,  foreign  gooes 
taken  in  at  fea,  by  any  coafting  velfel,  (hall  be  for- 
feited, and  treble  value. 

By  .'.  9  G.  o.  2.  c.  35,  Where  three  perfons  arc  aflcm- 
bled  and  armed  with  fire  arms,  &V.  co  be  a  Sifting  in  the 
running  of  goods  they  (hall  be  guilty  of  felony  and  trans- 
ported, and  $0/.  Lc  paid  for  apprehending  fuch  offen- 
ders: alb  the  hke  reward  to  MXij  of  them  for  difcuvcring 
others.  All  perfons  two  or  more  in  company,  found  pal- 
fmg  within  five  miles  from  the  fca-coaib,  with  any  horfes, 
cart,  Is'e-  wherein  arc  put  above  fix  pounds  of  tea,  or  fire 
gallons  of  brandy,  or  other  foreign  goods  cf  30/.  value, 
landed  without  entry,  and  not  having  permits,  and  who 
(hall  carry  offenfive  weapons,  &e.  or  alfiult  any  cf  the 
officers,  of  the  Cuftoms,  (ball  be  adjudged  runncn  of  goods, 
and  be  transported  as  felons,  and  all  the  goods  to  be 
feized  and  forfeited  :  and  fefpetted  perfons  lm'kirg  near 
the  coafh,  not  giving  a  good  account  of  rhcmlelvcs, 
may  be  font  by  a  juilite  to  the  houfc  of  correcliwn  for  a 
month  ;  and  infoixnexs  to  ha\c  zc  s.  Ur  ever/  tuendcr  fo 
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If  any  perfon  offers  any  tea,  brandy,  tsfc.  to  fale,  with- 
out a  permit,  the  prriims  to  whom  offered  may  fcizc  and 
carry  it  to  the  next  warehoufe  belonging  to  the  Cuiloms 
or  Excife;  and  the  feizcrs  (hall  have  a  third  part,  teV. 
Anu  watermen,  carmen,  porters,  &c.  in  whofc  cufiody 
run  goods  are  found,  (hall  forfeit  treble  value,  or  be  com- 
mitted for  three  months. 

Ships  and  vcffels  frnm  foreign  parts,  having  on  board 
tea,  or  brandy,  rum,  6fo  in  cafcs  under  hV.y  gallons 
(except  for  the  ufc  of  feamen)  found  at  anchor cr  hover- 
ing near  any  port,  or  within  two  league*  cf  the  Ihorc, 
and  not  proceeding  in  their  voyages,  unlefs  in  e^l'ei  of  un- 
avoidable neeefftty,  all  fuch  tea,  Esfe.  fliall  be  forfeited. 

l'erfons  offering  any  bribe  to  officers  of  the  Cuiloms,  to 
connive  at  the  running  ot  goods,  to  forfeit  co/.  and  ob- 
flrucling  fuch  officers  in  entering  or  fearching  (hips,  in- 
curs a  forfeiture  of  too/.  And  if  an  officer  be  wounded 
or  beaten  on  board  a  fhip,  the  offender j  to  be  tranf- 
ported,  fcfc 

By  Sfat*  19C.9.  2.  c.  34,  If  any  perfons,  to  the  num- 
ber of  three,  or  more,  armed  with  ofTcnfive  weapons, 
fhall  be  affrmbled  in  order  to  be  aiding  in  the  illegal  ex- 
portation of  goods  prohibited  to  be  exported,  or  the  run- 
ning uncustomed  goods,  or  the  illegal  rclanding  any 
goods,  cr  rcfcuh:g  the  fame,  after  feizure,  from  any  offi- 
cer, or  from  the  place  where  they  fhall  be  lodged,  or  in  the 
refcuing  any  perfon  apprehended  for  any  offence  made 
felony  by  any  adl  relating  to  the  Cuftomsor  Excife,  or  pre- 
venting the  apprehending  any  perfon  guilty  of  any  fuch 
offence  ;  or  in  cafe  any  perfens  to  the  number  of  three,  or 
more,  fo  armed,  thall  be  fo  aflilling,  or,  if  any  perfon 
(ball  have  his  face  blacked,  or  wear  any  maflc,  or  other 
difguife,  when  pafiing  with  fuch  feoods,  or  fhall  forcibly 
hinder,  obflruct,  a/T.iu'.t,  oppofe,  or  relift  any  officer  of 
bis  majerty's  revenue,  in  Arizing  fuch  poods,  or  fhall 
maim  or  dangeroufly  wotnd  any  fuch  o&ccr  in  his  at- 
trmptirg  to  go  on  board  any  veffel,  or  fhoot  at  or  dan- 
geroufly wound  any  fuch  perfon  when  on  board  and  in  the 
execution  of  hi>  o:;icc,  every  fuch  perfon  lhall  be  guilty 
cf  felony,  and  fuflcr  death.  §  1. 

On  information  on  oath  of  any  perfon's  being  guilty  of 
any  of  the  abeve  offences,  the  juflice  may  certify  the  in- 
formation to  one  cf  the  Secretaries  of  State,  who  ia  to 
lay  it  before  his  Majefty  ;  whereupon  his  M.-jefty  may 
make  an  order,  requiting  the  offender  to  furrcmier  him- 
felf  in  forty  days  after  publication  thereof  in  the  Gazettf\ 
and  in  default  thereof,  the  order  being  publiflied  twice  in 
the  Gaztttc,  and  proclaimed  in  two  markets  near  where 
the  offence  was  committed,  and  a  copy  thereof  affixed  in 
fome  public  plate  there,  the  offender  fhall  be  attainted  of 
felony,  and  iufier  death.  §  2.  Any  perfon  harbouring  or 
aiding  any  futh  offender  after  the  time  for  his  furrendcr 
expired,  knowing  him  to  have  been  fo  required  to  furren- 
dcr, being  profecuted  within  a  year,  fhall  be  trattfportcd 
for  fevcti  year;.  §  3  OJences  made  felony  by  this  act, 
may  be  fucd  in  any  a  unty.  §  5. 

Jf  ar.y  officer,  &t»  in  the  fcizing,  fc?<\  fuih  goods,  or 
in  the  endeavouring  to  st --prebend  any  fuch  offender,  fliall 
be  beM,  wour.«jeu,  maimed,  or  killed,  or  the  goods  be 
refuted,  the  inhabitants  cf  the  rape,  lath  or  hundred,  un- 
lets the  offender  be  convicted  within  fix  month*,  fljall  for- 
feit 100/.  to  the  executors  of  any  officer  killed  j  and  pay 
damages  to  any  officer  beat,  CsV.  not  exceeding  40/.  and 


for  any  goods  refcued,  not  exceeding  200/.  §6,  A  reward 
of  soo  /.  for  apprehending  any  offender  ;  a  perfon  wounded 
in  apprehending  an  offender  to  have  50  /.  extraordinary, 
and  the  executors  of  a  perfon  killed,  to  have  too/.  $  to. 

By  Stat.  14.  Car.  2.  €.  11,  Ships  and  ve/Tel9  out- 
ward-bound, are  not  to  take  in  any  goods,  till  the  veffel, 
Wr.  is  cntrcd  with  the  collectors  of  the  Cuftoms  ;  and  be- 
fore departure,  the  contents  of  the  lading  are  to  be  b  ought 
in  under  the  hands  of  the  laders,  Alio  when  mips 

arrive  from  beyond  fea,  the  maflers  ar(>to  make  a  true 
entry  upon  oath,  of  the  lading,  goods,  fh!;;,  Lfc.  under 
the  penalty  of  100/.  And  if  any  concealed  goods  are 
found  after  clearing,  for  which  the  duties  have  not  been 
paid,  the  mailer  of  the  veilcl  mall  be  lubjece  to  the  like 
penalty. 

CUSTOMS  ax o  SERVICES,  belonging  ro  the  te- 
nure of  lands,  are  fuch  as  tenants  owe  unto  their  lord< ; 
whit  h  being  with-hcld  from  the  lord,  he  may  have  a 
writ  of  cufiomi  ami  Jervices.  See  titles  Co.:/itetuJiritui  CS? 
Solvit  its. 

Customary  Frcfhold  See  title  Copyl.ll. 

CUSTOS  BREV1UM,  A  principal  clerk  belonging 
to  the  court  of  Gunmen  Pleat,  whofe  office  is  to  receive  and 
keep  all  the  writs  returnable  in  that  court,  and  put  thera 
upon  files,  every  return  by  itfelf ;  and  to  receive  of  the 
p/otbor.ctarics  all  the  records  of  wji  prim,  c.iiled  the 
P»/lcas\  for  they  are  firfl  brought  in  by  the  clerk  of  affile 
of  every  circ  uit  to  the  prothonctary,  who  enter,  the  iffue 
in  the  caufes,  to  enter  the  judgment :  and  four  days  after 
the  return  thereof,  the  prothonotary  enters  the  vc;dift  and 
judgment  thereupon,  into  the  rolls  of  the  court;  where- 
upon he  afterwards  delivers  rncm  ever  to  the  cuths  £/r- 
I'iu.m  who  binds  them  into  a  bundle.  He  makes  entry 
likewife  of  all  writs  of  covenant,  and  the  concord  upon 
every  fine;  and  raaketh  forth  exemplifications,  and  co- 
pies of  all  writs  and  records  iu  his  office,  and  of  all  fines 
levied. 

Thejk.Y/  af:er  they  arc  egroffed,  are  divided  between 
the  cufics  lreziu>.t  and  the  coir&graplw  ;  the  chirographcr 
always  keeps  the  writ  of  covenant  and  the  note,  and  the 
aifioi  bm  ium  the  concord  and  the  foot  of  the  fine  ;  upon 
which  foot  of  the  fine  ths  chirographer  caufeih  the  pro- 
clamations to  be  indorfed,  when  they  are  proclaimed. 
This  officer  is  made  by  the  king's  letters  patent:  and 
in  the  court  of  K:ng*s  Bench t  there  is  alio  a  cujla  hre- 
'vium  (if  rctuhrum,  who  fileth  fuch  writs  as  are  in  thac 
court  filed,  and  all  warrants  of  attorney,  (sc.  and  whofe 
bufinefs  it  is  to  make  out  the  records  of  nifi  frixt,  &c. 
Sec  titles  Cbnegrapbu  ;  Ccmmen  Picas. 

Custos  Placitorum  CeitoN/t,  An  officer  which 
fecms  to  be  the  fame  with  him  we  now  call  cufos  ruukrum. 
Br  aft.  lib.  2.c.  5. 

Custos  Rotulof.um,  Ktcpcr  of  the  P.v'.L-  or  records  of 
the  county.  The  officer  who  hath  tht  culludy  of  the 
rolls  or  records  of  the  feffion;  of  the  peace,  and  also  of  the 
commillion  of  the  peace  itfelf.  He  is  always  a  juflice  of 
the  peace  ot  the  ^itvrum  in  the  county  where  appointed,  and 
ufually  fome  perfon  of  quality:  but  he  is  rathe?  termed 
an  officer  or  minidcr,  than  a  judge.  Lur.i.  Eire  hi-.  4. 
cap.  1.  p.  373.  By  Stat.  37  H.  8.  c.  I,  faltered  by  Stat. 
3  1*  4  £.  6.  c.  t,  but  reUorcd  by  1  >">'.  &  .'/.  c,  ai,)  the 
Cujios  rotukrum  in  every  county,  is  appointed  by  a  writing 
figncd  by  the  King's  hand,  which  Hail  be  a  warrant  to  the 
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Xord  Chancellor  to  put  him  in  commilTion:  and  he  may 
execute  his  oflice  by  deputy  ;  and  hath  power  to  appoint 
the  cleric  of  the  peace,  &c.  Sec  title  Clerk  of  ' the  Peace. 
The  Cuffcs  totulornm,  two  juflices  of  the  peace,  and  the 
clerk  of  the  peace,  arc  toinroll  deeds  of  bargain  and  fale 
of  land*  of  papills,  &c.  by  3  Geo,  1.  cap.  IS.  Sec  title 
Papiftt. 

CusTO*  O?  THE  Sri  R  ITU  ALT  I E  6,  See  Guar. Han. 

Custom  ok  1  m  Te  uporalties,  Sec  Guar M an. 

CUT  PURSE,  lfany  pcrfon  <l*m  & fec>et)tzni\  with- 
out the  knowledge  of  another,  cut  his  purfc  or  pick  hii 
pocket,  and  fteal  from  thence  to  the  value  of  \zJ.  it  is 
felony  without  benefit  of  clergy.  Stat,  %E(iz,c\.  Sec 
title  FeLny. 

CUTTS.  Plat-bottomed  boats,  built  low  and  commo 
dioufly,  ufed  in  the  channel  for  tranfponing  of  horlcs 

Jttcw.  Annal.p.  4 12. 


CUTTER  op  the  TALLIES,  An  officer  in  the  F..<- 
chequer,  to  whom  it  belonged  to  provide  wood  for  the 
taUteit  and  to  cu:  the  fum  paid  upon  them,  cJV.  See  title 

Excl*eourr. 

CUVE,  Is  a  FmrvAword,  in  Englilhi.'-r  Wi,  from  whence 
comes  i   vc ,  a  tub  or  vat  for  jmfefay  C-..,!. 

CVCLAS,  A  long  garment  clofe  upwards,  and  open 
or  large  below.  Sec  Matt.  Pmii  Ann*  1236. 

CYDER,  is  one  of  the  many  articles  liable  to  Excife- 
duties. — ^ee  title  Exeife, 

CYNEBOTE.  This  words  figniilcs  the  fame  with 

Ctiit^ihi.  Bkunt. 

CYRICURYCE,  (Sax.)  Irruptio  in  «dtfi*m.  Ltg. 
Ec<L  Canuti  Rrgiu  Sec  title  Sacri/^e, 
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DA,  /y,]  A  word  affirmative  for  yes.  Lan.  Finch 
Ditfitrsary. 

DAG,  A  gun;  un  dflgg^  Z  fmall  gun,  or  hand  gun. 
Sec  Hague. 

DAGENH AM- BREACH,  A  duty  is  granted  oncosts 
imported  into  Linden  to  repair  the  walk,  and  banki  there- 
of; to  be  collected  and  difpofed  by  truftecSjEsY.  Stats.  12 
St.  2,     17 :  7  G«,  1.  r,  20*  32. 

DAGUS  or  DAIS,  The  chief  or  upper  table  in  a,  mo 
naftrry  ;  from  a  cloth  called  das't,  with  which  the  tables 
of  kings  were  covered. 

D.4K1R,  See  Dicker. 

DALMATIC  A,  A  garment  with  large  open  flccves.  at 
firll  worn  only  by  bimop?,  though  fincc  made  a  dirlinclion 
of  degrees ;  ib  called,  becauie  it  came  originally  from 

Daltuatia. 

DALL%  DAILUS,  DAILTA,  A  certain  mcafure  of 
land. — Et  tatam  Dailiam  marijei  tarn  de  r&jfa  qua.ru  deprato, 
tsfr.  JkToN*  dnz,  torn.  2./.  211.  In  hune  places  it  is 
taken  tor  a  ditch  or  ■r-i?.V,  whence  comes  dale.  The  daft 
froti  have been  efteemed  fuch  narrow  flips  of  pallurc,  as  are 
left  between  the  ploughcc  iurrows  in  jiublc  I  find  :  v,  Inch  In 
feme  parts  of  Englnaa  are  called  Jala:  the  prefer.)  t  Wekh 
ufe  this  word  for  low  meadow  by  the  river  fide.  And  ihis 
feems  to  be  the  original  name  and  nature  of  Deal  in  AV^r, 
where  C**far  landed,  and  fought  the  Srtiwtsi  Carf.ir  <W 
Dole.&//W  pMfta'iiit.—C&ttttt. 

DAMAGES, 
Damn  a.j  Tins  term  fignihc!>  generally  any  hurt  or  hin- 
drance that  a  man  receives  in  hiscftate:  but  particularly* 
a  part  of  what  the  jurors  are  to  enquire  of  and  bring 
in,  when  an  a£lion  paficih.  for  the  plaintiff:  for  after 
crdict  given  of  the  principal  caufc,  the  jury  arc  afked 
touching  &rjls  and  damage;^  which  comprehend  a  rceom- 
pence  for  what  the  plaintiff  hath  fufFered,  by  means  of  the 
wrong  done  him  by  the  defendant.  Co.  Lit*  257.  This 
word  damage  is  taken  in  law,  in  two  feveral  figniJica  lions, 
ihe  one  propetly  and  generally,  the  other  relatively  1 
'•;c':r'.,  as  it  is  in  cafes  w hex c in  damans  are  fottnded 
upon  the  llaturcs  where  arc  included  within  the 
word  damage  1,  and  raken  x&  damages* 

But  when  the  plaintiff  declares  for  the  wrong  done  to 
im,'  to  the  damage  of  fuch  a  fum*  this  I*  to  be  taken  rela- 
tively for  the  *Knn$  which  p.uicd  beiore  the  writ  broughr, 
and  is  \l~od  by  rc.fon  of  the  foiegoing  trefpavfS)  and  can- 
not exiend  to  cqjlfi  of  fuit,  which  are  future,  and  of  ano- 
ther nature.  10  Rtp.  11 6,  117.  See  title  Co/Is. 

I.  In  what  slelkni  Damages  may  it  ytcwtttalj  an. I 
agaiitjl  whom* 

II.  Hew  Damages  are  to  be  fljpjftd,  iuereafed,  and  miti- 
gated. 

%  In  frrjmal  and  mixed  actions,  damages  were  recover- 
ed at  Common  law;  But  in  reactions,  wo  damage*  were 


DAMAGES. 

recoverable,  becanfe  none  were  demanded  by  the  count  or 
writ :  Whereas  in  actions  per  fatal,  the  plaintiff  counts  ad 
datnptitim  for  the  injury ;  and  if  he  recovers  no  damages^ 
he  hath  nocofls,  10  J?-> .  I  1  1  f  1  i  7.  tn;t/.-'  ....  r. 
the  pljintiff  (hall  recover  damages  only  for  the  tort  done 
iefarc  the  action  brought ;  and  therein  he  counts  for  bis 
dtmagtsm.  Fn  a  real  action,  he  rafcwwrr  hts  damages  pend- 
ing the  writ;  and  therefore  nt-ver  counts  for  his  damages:. 
10  Rep.  117*  By  the  Stat*  of  Gfwc.  6£^-  i  -  eap.  it  da' 
mages  arc  given  in  real  actions,  aflifes  of  nwtl  tiijjeijiv* 
mort  tF  ewcefi&\  tzfe,  and  (hall  be  recovered  again  Jt  the 
alienee  of  a  difleilbr,  as  well  as  againfl  the  dtdeifor  Inm- 
fclf ;  and  the  demandant  ihall  have  of  the  tenant  likewife 
coftsoffuit;  but  not  expenccs  for  trouble  and  lofs  of 
rime,  zlnjt.  288.  bee  further  the  faid  Stat.C  Ed,  1,  c.  1  :j 
SMr.  3  H.  7.  r.  10:  a  hji.  2S4,  286  :  2  D^v.  Mr.  44S. 

No  damages  could  be  recovered  at  the  Common  !awT  but 
again  ll  the  wrong-doer,  and  by  him  to  whom  the  wrong 
was  done.  2 //;//.  284*  Damages  Ihnll  be  recovered  irt 
writ  of  admeasurement  of  do^er  ;  but  not  in  a  writ  of 
aJmcafurcmcnt  of  p;dlure.  z  Dan  v.  ^57.  In  writ  of 
partition,  by  one  co- parcener  againil  anoiher,  it  is  faid  no 
damages  ib  all  be  had*  In  a  ftirmedon,  no  damagu  fiiall 
be  recovered  ;  fo  in  a  nufcr  o&iit t  ivric  ol  account,  writ  of 
execution,  7^.455^456.  Damages  and  cofts  are 
due  in  a  writ  of  annuity  ;  and  if  the  jury  find  for  the, 
plaintiff,  and  do  no^  aftefs  damages,  it  wiil  be  error; 
thotigh  he  may  after  verdict  releale  the  damages*  and  take 
judgment  for  the  annuity,  1 1  R<tp.  56  :  Dyer  32a,  369. 

In  battery,  impriibnrnent,  and  taking  of  good*,  again  It 
three  perform  ;  one  commits  the  battery*  another  the  itn- 
prifonmcnt,  the  third  takes  the  good*,  all  at  one  time,, 
all  are  guilty  of  the  whole,  and  to  be  charged  in  damages 
3  Lev,  314-  See  to  R*p.  66,  69, 

IL  In  real  actions,  damages  arc  aftcfted  by  writ  of  inquiry : 
When  the  jury  find  the  itfue  for  the  plaintiiT,  they  are 
to  aflefs  the  damans.  And  in  actions  upon  the  cafe,  yV* 
where  damage;  arc  uncertain,  it  is  left  to  the  jury  to  in- 
quire of  them  :  In  debr,  which  appears  certain  to  the 
court  what  it  isT  ihe  tlataaget  alfeffrd  by  the  jury  are  fmall, 
in  fail  only  nominal,  as  one  Ihilllng  ;  and  the  matter  in 
B.  R.  ta^eth  thecoftsj  whicharc  added  thereto,  and  calU 
cd  damages,  j  LlU,  390.  When  judgment  is  given  by  de- 
fault, in  action  of  debt,  the  court  is  to  aflefs  tiie  damngr.\f. 
and  not  the  jury;  So  if  judgment  by  ml  dicst*  in  .,11. 
of  debt. 

Where  execflive  damages  have  been  given,  or  there 
hath  been  any  mifJemcanor  in  executing  a  writ  of  in- 
quiry ;  the  court  hath  fometimea  relieved  the  defendanx 
by  a  new  writ  of  Inquiry.  2  £Wx*.  464.  And  where 
damages  arecxccHive,  on  motion,  the  defendant  may  have 
a  new  trial.  Syr^r  465:  1  Nel/l  Abr,  5S7.  In  tjLlp.iii 
againd  two,  one  comes  and  pleads  Not  guilty,,  and  it  u 
found  again  it  him  ;  and  afterwards  another  comes  and 
pleads  the  like,  and  is  found  Guilty  by  another  inquclU 
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in  this  cafe,  the  firft  jury  fhal!  aflefs  nil  the  damages  for 
the  tiefjnfs.  ffea  Xrt.  Br.  236.  Trefpafs  again  ft  divers 
defendants,  ihcy  plead  Not  guilty  feverally,  and  the 
jury  finds  them  all  Guilty:  1  he  jury  muft  afiefs  the 
damages  fautttjt,  for  it  is  but  one  tvtire  trefpafs,  and  made 
pint  by  the  declaration.  1 1  Rep.  5. 

If  action  is  brought  for  two  Cetera!  Cftufvs  of  action,  one 
of  n  Iiich  is  not  actionable,  if  intirc  daxages  are  given,  the 
VfrdiAj*  void  :  Cvnha  if  the  icumtpy  are  fevered.  And 
whftcwiwrty;  ore  intirely  affeffed,  and  they  ought  not 
to  be  given  for  fomc  part  ;  no  judgment  can  be  given  on 
the  verdiiiV.  10  Rep.  130.  Where  damages  3te  awarded 
fordclay  of  execution,  and  being  kept  out  of  the  money, 
they  are  ufu.rly  affefTed  by  allowing  the  party  what  law- 
ful intereft  he  m»t»ht  hive.  1  Salt.  208. 

For  monry  lent,  intereft  flnll  be  given  from  the  time 
the  money  was  payjhle,  to  the  time  of  liquidating  the 
debt,  by  the  court's  giving  judgment.  2  Bun-.  108 1 . 6  — - 
So  on  a  bill  of  exchange,  it  is  ufual  to  cnlculare  the  in- 
tcrcft up  to  the  time  when  judgment  may  be  entered  up. 
.And  it  ii  now  fettled  as  a  general  rule,  that  where  a 
new  aclion  my  be  brought,  and  a  new  fatisfaclion  ob- 
tained on  that,  f  r  duties  or  demands  arifrn  fince  the 
commencement  of  the  depending  Cuit,  thefc  lhall  not  be 
included  in  the  judgment  on  the  former  action,  liut 
where  the  intereft  is  an  acce.Tury  to  the  principal,  and 
the  plaintiff  cannot  bring  a  new  allien  for  intereft  grown 
clue  between  the  commencement  of  the  aclion  and  judg- 
ment it  fhJl  be  included.  Id.  1086,  7.— As  to  intereft 
from  the  time  of  the  original  judgment  to  the  affirmance, 
in  cafe  of  a  writ  of  error.  Sec  Chug.  75a  in  n:  2  Term 
R  p.  57.  59,  73,  and  the  Staf.  3  //.  7.  c.  10. — A  jury  may, 
and  now  frequently  do,  give  intereft  on  book-debts  in  the 
name  of  damages,  See  676. 

WhTC  the  plaintiff  fliall  have  no  more  cofts  than 
damages,  unlefs  the  jury  finds  more  than  40 s.  Sec  title 
Ccfls! 

In  aclion  upon  the  cafe  the  jury  may  find  left  d  •  tgfi 
than  the  plaintiff  lays  in  his  declaration  ;  but  ought  not 
to  find  more,  though  cofts  may  be  incrrafod  beyond  the 
fum  mentioned  in  the  declaration  for  damages:  The 
plaintiff'  may  releale  part  of  the  damages,  upon  entering  up 
his  judgment.  10  A'.'/>.  115.  If  he  does  not,  but  takes 
judgment  for  damages  (exclufive  of  cofts)  to  a  larger 
amount,  than  laid  in  the  declaration,  it  is  error,  and 
not  within  any  of  the  ftaiutes  of  amendment  or  jeofails, 
Snndifoid  v.  Been.  MSB.  In  debt  againft  a  fheriff  or  gaoler 
for  an  efcape,  the  jury  cannot  give  a  lefs  fum  than  the 
creditor  would  have  recovered  againft  the  prifoncr,  viz. 
the  fum  indorfed  on  the  writ  and  the  legal  fees  of  execu- 
tion. 2  Term  RejL  126. 

In  actons  upon  any  bond,  cifr.  for  non-perfcrmance  of 
covenant?,  the  jury  (hall  afTefs  damages  for  thofe  the 
plaintiff  proves  broken  ;  and  the  plaintiff  may  aftign  as 
many  breaches  as  he  rhinks  fit.  8^9  tV.  3.  e.  11.  See 
titles  Bt*4  ;  Caiwumtt,  In  debt  for  a  penalty  in  articles  the 
jury  ought  to  afTefs  damage*  on  the  breach  afiigncd,  under 
this  fia:n:e,  and  fliall  no.  find  the  debt,  t  tt-'slf.  377. 

Damages  are  not  to  be  given  for  that  which  is  not  con- 
tained in  the  plaintiff's  declaration;  and  only  for  what 
is  materially  alleged.  1  L;ll.  381. 

When  damages  double  or  treble  are  given  in  an  aclion 
newly  created  by  ibtute;  if  no  damages  were  formerly 
g«cftb'etdble.  there  the  demandant  or  plaintiff  fliall  rc- 
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cover  thofe  damages  only,  and  (hall  not  have  cofts,  being 
*  new  creation  in  recotnpence  where  there  was  none  before: 
At  upon  Stzt.  i  &  t  P.  if  .If. .-.  1 2,  for  driving  of  diftreffes 
out  of  the  hundred,  I3e.  whereby  damages  arc  given,  the 
plaintiff  mail  recover  no  cofts,  only  his  damages,  becaufc 
this  aclion  is  newly  given.  But  in  an  aclion  upon  rlie 
Stat.  8  H.  6.  e.  9,  of  forcible  cntiy,  which  giveth  treble 
damages,  the  plaintiff  fhall  recover  his  dwagu  and  his 
colli  to  the  trcblj  amount,  by  rcafon  he  war  entitled  to 
fingle  damages  before  by  the  Common  law;  andtheftattite, 
as  part  of  the  dawget,  iticrcafes  the  chlU  to  treble  ;  and 
when  a  ftatutc  increases  damages,  coils  fhall  likewifc  be 
incrcafed.  2  faji.  289  :  1 0  Rep.  1  i 6'. 

Double,  tubV:  Jaftagfj \  t£e.  ..re  allowed,  in  feve- 
r.il  cafes,  by  a  very  great  variety  of  ftatateY;  as,  for  not 
fetting  forth  tithe  -  j  diftre  tVs  wrongfully  taken;  refcous, 
though  if  it  be  not  found  by  the  jury,  that  the  plaintiff 
hath  Curtained  fome  damage,  in  cafes  where  treble  damages, 
&e.  ire  irvrlicicd  by  law,  no  damages  can  be  awarded. 
2  Dan  v.  Ait.  449. 

How  damages  given  to  a  pcrfon  fued  for  an  acl  done  in 
the  execution  of  his  office,  are  to  be  aiTeffcd  and  recovered, 
Se^  Kaieniisit  and  F. tweet,  ffirJus.  138,  139. 

Plaintiff  may  take  judgment  de  meiioribtu  damnit  where 
feveral  damages  are  given,  or  ciucr  a  u-rr.ittitur.  Satin  v. 
L«ng,  1  Wdf.par.  \.  f«.  50. 

'j  he  couit  in  their  dif.reticn  may  increafe  the  damage* 
in  mayhem.  B  ows  v.  Seymw,  ly.lf.  pw .  i .  f».  c,.  and 
vide.  3  Sali.  115:2  F.t/7.  zco  :  2  Dan:-.  4.J.;,  452. 

In  what  cafes  double,  treble,  atid  quadruple  damages  are 
given,  fee  the  feveral  ftatutes,  and  1  urtfter  as  to  Daaagcs 
in  general,  Com.  Dfc,  in  title  Damages. 

DAM  AG  B-CL&Rj  ima*  .  U  warn  ]  Was  a  fee  af- 
fefftd  of  the  tenth  part  in  the  Commit:  Pleas,  and  the 
twentieth  part  in  the  King's  Bench  and  Exchequer,  out  of  all 
damages  exceeding  five  marks,  recovered  in  thofe  courts, 
in  actions  upon  the  cafe,  covenant,  trefpafs,  battery,  {3\ . 
wherein  the  damages  were  uncertain  ;  which  the  plaintiff 
was  obliged  to  pay  to  the  fntoao/Mty,  or  the  chief  officer 
of  the  court  wherein  recovered,  before  he  could  have 
execution  for  the  damages :  this  was  originally  a  gratuity 
given  to  the  fretbomtarits  and  their  clerks,  for  drawing 
fpecial  writs  and  pleadings  ;  but  it  is  taken  away  by  fta- 
tute,  and  if  any  officer  in  the  King's  courts,  take  any 
money  in  the  name  of  aamagi  tl  r,  or  any  thing  in  lieu 
thereof,  he  fliall  forfeit  treble  the  value.  Stat.  17  Car.  z. 
e.  6. 

Dam AGE-rEASAXT,  mfaifcsti.1  Is  when  a  Granger's 
bcafts  are  found  in  another  pcrfon's  ground  without  his 
leave  or  licence,  (and  without  the  fault  of  the  poffeffor  of 
the  dofe,  which  may  happen  from  his  not  repairing  las 
fences,)  and  there  doing  damage,  by  feeding,  or  other*  ife, 
to  the  grafs,  corn,  woods,  (ife.  In  which  cafe,  the  tenant 
whom  they  damage,  may  diftrain  and  impound  them,  as 
well  by  night  as  in  the  day,  left  the  brails  efcape  before 
taken ;  which  may  not  be  done  for  rent,  Cervices,  &e.  only 
in  the  day-time.  Stat.  51  H.  3.  fiat.$\  l  Injl.  142.  If 
a  man  lake  my  cattle,  and  put  thrra  into  the  land  of 
another,  the  tenant  of  the  land  may  take  thefc  cattle 
damage  feafant,  thoogh  I  who  am  the  owner,  was  not  pri- 
vy to  the  cattle's  being  there  damage  feajant ;  and  he 
may  keep  them  againft  mc  till  fatisfacUon  of  the  damag.--. 
i  Dam  .  Jir.  364. 


D  A  M  AGE. 


DATE. 


Bar  if  one  comes  to  diftrain  damage  fafnst,  .md  to 
fei/c  the  cattle,  and  the  owner  drives  them  out  before  they 
tre  taken i  he  cannot  d Hi r.:in  them  but 
is  put  to  his  action  of  trcfpais  ;  for  the  cattle  ought  to  be 
r.ftually  upon  the  land  damay.  fenf.v.t,  at  the  time  of  the 
dirtrefs.  i  L,Jhyt\  :  QJlrp.it.  He  that  hath  but  the 
fa(ftfp.9t  of,  and  no  title  to  the  land,  may  jullify  taking 
a  dillrcfs  damagc-feafani.  PIc&d.  43 1.  If  a  man  puts 
cattle  to  paflure  at  fo  much  a  week  with  another,  who 
«fu*r  gives  notice  that  he  will  not  have  them  tnere  any 
longer  ;  in  this  cafe  the  owner  of  the  ground  may  cilrrnin 
them  dan;agefrafanry  though  the  cattle  be  in  lawfully 
at  hrlt  :  fo  where  a  iefiee  holds  after  his  eltate  is  ended. 
43  Ed.  3  :  At'./ry.  69.  Butjthe  owner  of  the  cattle  (hould 
have  proper  notice  and  reafonablc  time  allowed  for  faking 
away  his  cattle. 

BeaJh  belonging  to  the  plough,  or  beafts  of  hufbandry, 
fheep,  horfes  joined  to  a  carr,  and  it  is  faid  a  horfe  with 
a  rider  on  it,  may  be  diftrained  damagc-feafant,  though 
not  for  rent.  1  Sid.  422,  440.  But  the  owner  may  tender 
amends,  before  the  cattle  arc  impounded  ;  and  then  the 
detainer  is  unlawful :  alfo  if  when  impounded  the  pound 
door  is  open,  the  owner  may  take  them  out.  e.  Rep.  76. 

A  greyhound  may  be  taken  damage -f enfant,  running 
airier  conies  in  a  warren  :  fo  a  man  may  take  a  feiret  that 
another  hath  brought  into  his  warren,  and  taken  conies 
with.  If  a  pcrfon  bri:ig  nets  and  gins  through  my  warren, 
1  cannot  take  them  cut  of  his  hands.  2  Dan  v.  633.  But 
it  men  are  rowing  up  my  water,  and  endeavouring  with 
nets  to  catch  full  in  my  A vtral  pifcary,  I  may  t.;ke  their 
oars  anJ  nets,  and  detain  them  as  damage  feafant,  to  flop 
their  further  filhing  ;  though  I  cannot  cut  their  nets. 
Cro.  Car.  228.  See  titles  Difrrf;  Tre/pa/s. 

DAM,  A  boundary,  or  confinement;  as  to  dam  up, 
or  dam  out:  infra  damnum  fuum,  within  the  bounds  or 
limits  of  his  own  property  or  jurifdiclion.  Brail,  lib.  2. 
a  37. 

DAMlSELI  A.  A  light  damofell  cr  mifs.  Stat,  12  Ed. 
I.  See  Pimp-Tntert. 

DAMNUM  ABSQUE  INJURIA.  If  one  man  keeps 
a  fchool  in  fuch  a  place,  another  may  do  fo  likewife  in  the 
fime  place,  though  he  draw  away  the  fcholars  from  the 
other  fchool  ;  and  this  is  damnum  abfquc  injuria,  a  lofs 
without  an  inj  jry;  but  he  mult  not  do  any  thing  to  dif- 
Curb  the  other  fchool.  3  Salk.  10. 

DAN.  Anciently  the  better  fort  of  men  in  this  king- 
dom had  the  tide  of  Dan  ;  as  the  Spaniards  Don,  from 
the  Lar.  Demitau. 

DANKGELT,  or  DANE  GELD,  JamgMum.)  Is 
compounded  of  the  words  dar.e  and  money  or  tri- 
bute, and  was  a  tax  of  I  and  af;cr  of  2  /.  upon  every 
hide  of  land  through  the  realm,  laid  upon  our  anceftors 
ihe  SaxpfU  by  the  Danes,  when  they  lorded  it  here.  Camd. 
Brit.  S3,  142.  According  to  fome  accounts,  this  tax 
-was  levied  f.jr  clearing  the  feas  of  Danijb  pirates;  which 
heretofore  greatly  annoyed  our  coails :  but  King  Etbetrcd 
being  much  dillrcffed  by  the  continual  invafions  of  the 
Dcies,  to  procure  peace,  was  compelled  to  charge  his 
people  with  very  heavy  payments  called  damgeh^  which 
he  paid  to  the  Danes  at  feveral  times,  Hoveden  par.pcji. 
Annal.  344:  Ingulpb.  510:  Seidell's  Mare  Clattf.  i<jo. 
This  danegelt  was  releafed  by  Edward  the  Coufejfin- ;  but 
levied  again  by  William  the  Firit  and  Second  i  then  it 
wn  released  again  by  King  Brno  the  Firftj  and  finally 
by  King  Stefbtn, 

Von.  I. 


I     DANEEAGE,  The  law  of  the  Danes,  when  they  ga- 
'  vrrned  a  third  part  of  this  kingdom.  Sec  further,  titles 
Jfereben/age ;  Commcn-laztj, 

DAMGKRIA,  A  payment  in  money  made  by  foreft 
tenants,  that  they  might  have  liberty  to  plough  and  low 
in  time  of  pott/tag*  or  mad- feeding.  Mauzv.  Fir.  Laws. 

DAPIFER,  a  dapesfnendo  ]  Was  at  firfl  a  domerticli 
officer,  like  unto  our  Steward  of  tb?  Hor  fbi/d ;  or  rather 
!  CJ-ri  9f  the  Kiu  bm:  but  by  degrees  it  was  ufed  for  any 
fiduciary  fervnnt,  cfpccially  the  thief  rtewaxder  head 
bailiff  of  an  honour  or  manor.  There  is  mention  made 
in  our  ancient  record?  of  ,iapifer  rtgh  ;  which  u  taken  for 
Steward  of  the  King's  Moufehold.  (>.-rl. 

DARDUS,  i.e.  A  dart:  In  IVa'.n  an  oak  is  called 
a  dai. 

DARE  AD  RE MANENTIAM,  To  give  away  in  f*e, 
or  for  ever.  GW.  HI.  7.  eap.  1.  This  feems  to  be  only 
of  a  remainder. 

DARREIN,  Is  a  corruption  from  the  Fr.  dcrnia.  viz. 
r,  thelalt;  in  which  fenfc  we  ufe  it:  as  darmn 
continuance,  Sec. 

DARREIN  PRESENTMENT,  Lalt  Prefentation.  J 
See  title  ,-ld  ynvfnlll.  An  aflife  of  .Dan  em  Prefentmevt 
lies  when  a  man,  or  his  anceftors,  under  whom  be  claim-, 
having  prefented  a  e'erk  to  a  benefice,  who  is  inllituted  ; 
afterwards  upon  the  next  avoidance  a  ftranger  pre- 
fents  a  clerk,  and  thereby  ditlurbs  him  that  is  real  patron  ; 
in  which  cafe  the  patron  fliall  have  this  wiit,  (P.N.B. 
31,)  directed  to  the  fherifF  to  fummon  an  afiife  or  jury,  to> 
inquire  who  was  the  laft  patron  that  prefented  to  the  church 
now  vacant,  of  which  the  plaintiff  complains  that  he  is 
deforced  by  the  defendant :  and,  according  as  the  afufe 
determines  that  queJtion,  a  writ  fhall  irtuc  to  the  Biihop  ; 
to  inltitute  the  clerk  of  that  patron,  in  whole  favour 
the  determination  is  made,  and  alfo  to  give  damages,  in 
purfuance  of  Stat.  He/.  2.  ( I  3  E.  2.)  c.  5.  This  quef- 
tion,  it  is  to  be  obferved,  was,  before  the  Stat.  7  Ann. 
c.  18,  entirely  concluiivc,  as  between  the  patron  or  his 
heirs  and  a  Granger:  for,  till  then,  the  full  pofTetTion  of 
the  advowfon  was  in  him  w  ho  prefented  lair,  and  his  heirs ; 
unlefs,  fince  that  prefentation.  the  clerk  had  been  evicted 
within  fix  months,  or  the  rightful  patron  had  recovered 
the  advowfon  in  a  writ  of  right  ;  which  is  a  title  fuperior 
to  all  others.  Bat  that  flatute  having  given  a  right  to 
any  perfon  to  bt  ing  a  quart  i-npedit,  and  to  recover  (if  his 
title  be  good)  notwithstanding  the  lalt  prefentation  by 
whomfoevcr  made  ;  afiifes  of  darrein  pnfcntmetit,  now  not 
being  in  any-wife  concluhve,  have  bee*  totally  difufed  ; 
as  indeed  they  began  to  be  before  ;  a  yiare  impedit  being 
a  more  general,  and  therefore  a  more  rjfufl,  action.  For 
the  affile  of  darrein  preferment  lies  only  where  a  man  has 
an  advowfon  by  defcent  from  his  anceftors ;  but  the  writ 
of  q-jate  impedit  is  equally  remedial,  whether  a  m3a 
claims  title  by  defcent  or  by  purchafe.  2  Ivjl.  355. 

DATE  or  a  Deld.  Is  the defciiptionof  the  time,  >vi%. 
the  day,  month,  year  of  our  Lord,  year  of  the  reign, 
in  which  the  deed  was  made.  I  Injl.  6.  But  the  twfat 
deeds  had  no  datcs>  only  of  the  month  and  the  year ;  to 
lignify  that  they  were  not  made  in  hafte,  or  in  the  fpac  e  of 
a  day  ;  but  upon  longer  and  more  mature  deliberation. 
Blount.  If  in  the  date  of  a  deed,  the  year  of  our  Lord  is 
right,  though  the  year  of  the  King's  reign  be  midalten,  it 
fhall  not  hurt  it.  Cro.  Jae.  261.  A  deed  was  dated  30th 
Match  J 70 J,  without  otimDmim  and        Regni ;  and  it 


DATE. 


DAY. 


*  .  sJinJpeu  thai  hfclh  the  year  of  the  Lore!  and  of  the 
King  were  implicitly  in  die  deed,  i  Salt,  658,    A  deed 

•  :^>od>  though  it  ii.ith  no  //^.'j-  of  the  d.iy  or  place,  or 
it  :hc  flfcti  be  milbken,  or  though  ii  hath  art  inipofiible 
4att»  as  the  30th  of  Ftbrvaty%  trr.  But  lie  that  doth 
plead  fucb  a  deed,  without  any  or  with  an  impofli 
b!e  rt5ffl%  n,iuft  fet  forth  the  time  when  h  was  delivered. 
:  Rtp.  5  :  1  46.  If  no  date  of  a  deed  be  fet  forth, 
it  lhall  be  intended  that  it  had  none  ;  and  in  f'uch  cafe 
it  is  good  from  the  delivery  ;  for  every  deed  or  writing 
hath  a  tLite  hi  law,  and  chat  is  tlie  day  in  which  it  is  de- 
>m  creel  :  and  a  deed  is  no  deed  till  the  delivery ,  and  that 
Uche  da;t  of  it.  Mod.  Ca.  244:  1  AV^l  ^Kft  525. 

An  irnpctF:blc  date  of  a  bond,  Uc.  is  no  date  at  all  ; 
hnl  the  plaintiff  fnuJl  declare  cn  the  bond  ai  wade  at  a 
certain  time ;  and  if  the  eAprcfs  date  be  infenfiblc,  the 
leal  date  is  the  delivery,  2  Sali,  463,  Where  there  ii 
rone,  01  an  im  pofliblc  .'/.j.v,  the  plain  tift'  in  ay  count  of 
any  doff.  1  LULAhr,  393.  If  there  be  a  miilaken  date^ 
or  a  date  be  impoflible,  uff.  the  plaintiff  may  fannife  a 
If  gal  dto*'  in  the  declaration,  whereupon  the  defendant 
is  to  anfwer  to  the  deed,  and  not  to  the  date.  Teh,  194. 
If  a  deed  bears  date  at  a  p]aee  out  of  the  realm,  it  may 
be  averred  that  the  place  mentioned  in  the  deed  is  in 
Cpote  county  in  £^W/;  *nd  here  the  place  is  not  tra- 
vcrf.:ble;  without  this  the  deed  cannot  be  tried.  1  Inj2. 
161.  A  deed  may  be  dated  at  one  time,  and  fealed  and 
delivered  at  another  :  but  every  deed  fhall  be  intended  to 
be  delivered  on  the  fame  day  it  bears  daft,  unlcfs  the 
contrary  is  proved,  a  loft.  674.  Though  there  can  be 
nc  delivery  of  a  deed  before  tbe  day  of  the  4au\  yet 
after,  there  may,  Y*ht.  138*  So  that  a  deed  may  be 
datrd  hzck  on  a  lime  pail,  but  not  at  a  day  to  come. 
See  tide  Defd. 

DATIVE,  or  DATtF,  Atfnw,]  Signifies  that  which 
jnav  be  given  or  uifpofed  of  at  will  and  pleafure.  S.'ctf. 
9  R,  2,  c,  4, 

DA  VAT  A  TEHRjE,  DAWACH,  A  portion  ofland 
fo  called  in  Srotiatd.  Situs. 

DAY,  tiits.~\  A  certain  fpacc  of  lime,  containing 
twenty-lour  hours  ;  and  if  a  fact  be  done  in  the  night, 
yr-n  muft  ihte  it  in  Jaw  proceedings,  in  the  night  of  the 
fame  day.  Tbe  natural  day  con  fills  of  twenty- tour  hours 
and  contains  the  folar  day  and  the  night:  and  the  artifi- 
cial day  begins  from  the  riling  of  the  fun,  and  ends  when 
it  fets.  See  I  laji.  135-  Day,  in  legal  under  Handing,  is 
the  dm-  tf  apptaiance  of  the  parties  or  continuance  of  the 
fitlc  where  a  day  is  given,  tdc.  And  there  is  a  day  of 
appearance  in  court  by  the  tarii^  and  by  the  rail ;  by 
-u.ru,  when  the  fheriiF  returns  the  writ ;  by  roll,  when  he 
hath  a  day  by  the  roll,  and  (he  Iheriff  returns  not  the 
writ,  there  the  defendant,  to  iave  his  freehold*  and  pre- 
vent lofs  of  iiTucs,  iniprifonment,  teV.  may  appear  by 
the  dry  he  hath  by  the  roll.  Gh  Lit,  135, 

In  >eal  aflions  there  are  t$et  mnwiw,  common  days  \ 
and  in  all  fumrnonfes  there  mull  be  fifteen  dayt  after  the 
futamens  before  the  appearance  :  and  before  the  ftatu;e 
of  Artictdi  fttfrn  ihariaif  in  all  fummons  and  attachment 
in  plea  of  land,  there  lhould  be  contained  fifteen  days. 
€0.  Lit*  1  34* 

At  to  offences  in  S.  R.  if  the  offence  be  committed  in 
another  coumy  than  where  the  court  fits,  and  the  indict- 
ment be  removed  by  {ertierori,  there  mult  be  fifteen  dap 
between  every  procefs  and  the  re  turn  thereof  j  bin  if  It 


be  committed  in  the  fame  county  where  the  bench  fitr, 

1  hey  may  fit  4e  die  in  dim  \  but  this  they  will  very  rarely 
do  U  i-  There  is  called  £ti /pedal  r,  as  in  an 
ailife  in  the  King*s  iJcnch  or  Common  Plea!t  the  attach- 
ment need  not  be  fifteen  //^"before  the  appearance, 
otherwife  it  is  before  ju  ft  ices  afligncd  ;  but  generally  in 
affjfes  the  judges  may  give  a  fpecial  dxiy  at  their  pleafure. 
.:ek!  are  00 1  bound  to  the  common  4*p  \  and  tbefe  d^s;  $ 
they  may  give  as  well  out  of  term  as  within. 

There  i>alfoa^,^  of  grscc,  d:ts grari.-e ;  and  generally 
this  is  granted  by  the  cuurt  at  the  prayer  of  the  demand 
amor  plaintiff,  in  whofe  dehy  ic  is;  but  it  is  nevtr 
granted  where  the  Kintj  is  party,  by  aid pner  of  the  te- 
nant or  defendant ;  nvr  uhcre  any  lord  of  parliament, 
or  perr  of  the  realm  is  tenant  or  defendant. 

And  foznetimei  ihc  day  that  is  quart*  die  pa/!,  is  called, 
diet  gratiir,  for  the  very  day  of  return  is  the  day  in  law, 
and  to  that  daj  the  judgment  hath  relation,  but  no  de- 
fault lhall  be  recorded  till  the  fourth  day  be  pail  1  unkf* 
it  be  in  a  writ  of  right,  where  the  bw  allow rth  no  a'.p 
but  the  day  of  the  return.  Co,  Lit.  1 3^. — See  titles  Jnds- 
mat ;  'Rrm. 

There  arc  feverai  rtttff»-dayi  in  the  terms;  and  if 
either  of  ihem  happen  u^icn  a  SitaJapt  the  day  following 
is  taken  inltead  of  it ;  for  Sunday  is  diet  ton  jwidhttt ;  aod 
fo  is  Jfitrf'-ri  j  in  Eajltt  term,  St*  'John  Bnptijl  in  Tri- 
fiitv  term,  All  Saint  1  and  AU  Swls  in  Mithatlma:  term, 
and  tlie  Purijicaim  tf  tht  Fit-girt  Mary  in  Hilary  term. 

2  Ixjl.  264. — Sec  title  Ttrm. 

Days  tn  Bank  are  djys  fet  down  by  ftatute,  or  order  of 
the  court,  when  writs  fhall  be  returned,  or  when  the 
party  (hall  appear  upon  the  writ  ferved.  See  Stat,  ji  H. 
3.  fiat.  z.  Sr"  3  :  jiHcr.  S.  tap.  ii  ;  t6  Car.  1,  (-.6;  and 
24  Geo.  2.  r.  48-  And  by  the  Aatute  de  anno  hijfrxtdi, 
7 1  H.  the  day  increaiing  in  the  leap-year,  and  the 
day  next  going  before  are  to  be  accounted  but  one  dny. 

It  is  commonly  faid  that  the<fe>  of  Nift  prbtft  and  ihe^1 
in  the  lumkj  is  alE  one  day;  but  this  is  to  be  underlined, 
as  to  pleading,  not  to  other  purpofes.  1  In.}.  1:5.  But 
after  iiTue  found  for  the  plaintitF  at  the  Ni/i pytusj  tf  a 
day  be  given  i*  Bank,  and  the  defendant  makci  default, 
judgment  lhall  be  given  again  ft  him.  2  Datnu  M.  jtfjf 
and  vidt  Id,  476. 

To  be  di fraifled  *xitima  day,  is  to  be  finally  difmifled 
the  court:  and  when  the  j  ml  ices  before  whom  caufes 
were  depending,  do  not  come  on  the  duv  to  which  they 
were  continued,  whether  futh  abfence  be  occafior.ed  by 
death,  or  otherwise,  they  are  faid  to  be  pur  without  day  : 
but  mny  be  revived,  or  reconttnued  by  xe-lnminons,  re- 
attachment, &c  See  Stat,  t  £.6.^7*  Alfo  by  the 
Common  law,  all  proceedings  upon  any  indictment,  &e* 
whereon  no  judgment  had  been  givenf  were  determined 
by  the  JemtSe  oi  the  King,  and  nothing  remained  but 
the  indiciment,  original  writ,  tife.  which  were  put  with- 
out day,  till  re-continued  by  re  attachment  to  bring  in  the 
defendants  to  plead  de  novt ;  though  this  is  remedied  by 
Staff,  4  £^  c  IV.  3.  c.  1 3 1  1  Aa.  c.  S  ;  by  which  fuch  pro- 
cefs, fiafr.  are  to  continue  in  the  fame  force  after  tha 
King's  demife,  as  they  ivould  h.ivc  done  ii  he  had  lived* 
See  titles  DtfcoMt situate,  Ptct-rfit  J&gg- 

In  aft  ion  of  trcfpafs>  if  the  day  laid  in  the  declaration 
be  either  btfwt  or  -after  the  aflual  day  on  which  the  tref- 
pais  is  committed,,  it  is  not  material,  if  a  trelpafs  be 
proved.  Co,  Lit.  28  J  *u    Bat  N,  B.  The  day  laid  muft  be 
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before  the  firrt  day -of  that  term  of  which  the  declaration 
is  intituled ,  or  if  the  trefpafs  be  com  milted  within  the 
term,  there  muft  be  a  fpecial  memorandum  of  feme  par- 
ticular day,  (if  by  bill)  or  of  fomc  general  return  div, 
(If  in  C.  P,  or  S.  R.  by  original  writ)  fubfetptent  to  rhe 
day  iv hereon  the  trepufj  was  committed :  and  fo  as  to 
Other  actions,  where  the  caufe  of  atfion  arifes  within the 
term.  See  title  Derivation s  Pleading. 

DAY-LIGHT,  See  titles  Burglary,  Rthkrv. 

DAY-RULE,  Sec  Day  wit. 

D  \YWERE  op  LAND,  Di*r**/ist  Dh :.  :  1  A > 
mu.  li  arable  land  us  could  be  ploughed  up  in  one  day's 
work;  or  one  iwrmy,  as  ihe  farmers  Jlill  call  it, 

DAY- WRIT,  or  DAY  KULEj  a  rule  or  order  of 
court,  permitting  a  prifoner  in  cuftody  in  the  King's 
Bench  prifon,  i'r.  to  go  without  the  bounds  of  hi*  pri- 
fon for  cm  day*  By  a  rule  of  the  Court  of  K>B.  Etsfct 
30  C.-j.  3,  3  prifoncr  fhali  not  have  day  rules  above  r'j,r 
days  in  each  term  ;  and  ro  return  to  prifon  before  nine 
in  the  Evening.  The  King  may  grant  writ  if  wetrratttM 
dtti  to  any  pcrfon,  which  ftiatl  fave  his  default  fir  one  day, 
be  it  in  plea  cf  land  #r  vthsr  aclwn,  and  be  the  cauls  true, 
or  not  \  and  this  by  his  prerogative,  quad  nata.  Br  .  Prtre* 
gaiivvi  pi,  142,  cites  F.  A\  B.  7. 

tl  is  again  ft  Ia\s  to  grant  liberty  to  /  •  -sr. 

by  other  writs  than  dti\-writiy  (or  rules)  Chan.  Rep.  67, 

No  prifon cr  committed  by  B.  A\  ought  to  have  the  be- 
nefit of  the  day-tule  of  going  abroad  in  term-time ;  for 
their  imprisonment  is  their  punlfhment  for  their  1  on- 
tempt,  or  miJbehaviour.  3  88 *  pf.  So. 

One  in  execution  had  a  habeas  1 o?  pus  frcm  the  Lord 
Keeper  (which  they  call  a  day- writ)  utttrnabk  three  or f out 
tleiyt  after  its  ufit.  By  virtue  of  this  writ,  he  went  to  lhe 
wine-licence  office,  but  never  to  any  inn  of  court  or 
Chancery,  or  to  the  Lord  Keeper's,  and  this  in  the  va- 
cation. Per  Pemberton  Ch,  J.  This  is  a  habea  out  of 
Chancery,  which  they  may  fend  at  any  time,  and  by  x  ir- 
tue  of  the  King's  writ,  the  party  waa  brought  out  of  the 
prifon-houfe,  and  that  is  jullihable.  Then  all  the  day, 
ft  long  as  thcrt  vtM  a  kerper  with  him,  he  was  in  Cnitody 
llilf,  and  returning  to  prifon  at  night,  it  is  well  enough., 
and  no  efcape  ;  though  Chancery  may  examine  the  con- 
tempt, that  is  nothing  to  B.  R*  2  Show.  298,  pi.  229, 

A  prifoner  taken  on  an  tfcape*n*arrant  before  (he  jit  ting 
cf  the  wuri  the  fame  day,  ftiall  be  discharged,  if  his  name 
was  entered  with  lIsc  d«rk  the  night  before;  but  not  if 
it  was  entered  the  fame  morning  only.  8  Mod.  So. 

DAYER1  \,  Davy,  from  day,  deie,  Sax,  dor.]  al 
firrt  the  daily  yield  of  mikh-cows,  or  profit  made  of  them. 
In  Lor  mitt  and  Champaign  they  ufc  the  word  dayrr^  for 
the  meeting  of  the  ^-labouring  people  to  give  an  ac- 
count of  ihcir  daily  work,  and  receive  the  wages  of  it. 
A  dairv  In  the  Nvrth  is  called  milkmf  \  at  the  dary-mniti 
js  in  all  parts  a  milk -maid :  Jhe  is  termed  androchia  by 
J'leta,  lift.  2.  rap.  87-  and  See  Pa  o  L  ,  A/ry.  54.8, 

DAYS-MAN,  In  the  North  of  England,  an  arbitra- 
tor, or  elected  judge,  is  usually  termed  3  dfe-man,  or 
dn\f  \nan:  and  Dr.  Hara.mnd  fays,  that  the  word  day  in 
ail  idioms  fignifies  judgment. 

DhADLY  FEUD,  ha  profeflion  of  an  irreconcil- 
able hatred,  till  a  perfon  is  revenged  even  by  the  death 
of  his  enemy.  It  is  mentioned  in  Stat*  43  EL  c.  13. 
And  fuch  enmity  and  revenge  were  allowed  by  the  old 
ijjCT  laws  i  for  whete  any  man  was  killed,  if  a  pecu- 


niary fa  lis  faction  was  not  made  to  the  kin  J  red  of  the 
fljin,  it  was  lawful  for  them  to  take  up  arms  againft  the 
murderer,  and  revenge  themfelves  on  him  j  and  this  is 
called  deadly  fend ;  which  It  is  conjcflured  was  the  ori- 
ginal of  an  appral.  Bfomtt  —  See  Stat,  ^\EHz.  13;  a^d 
this  DiS.  title  Ffttti,  Malittm  Mifhtef  Ftfvty. 

DEAD  PLEDGE,  nmtnum  vadium,]  A  pledge  of 
lands  or  goods.  Sec  M&rtgavt* 

DEAF,  DUMB,  and  BLIND,  A  man  who  is  bftm 
dr:ft  dumb  and  blntdy  is  looked  upon  by  the  law  in  fhe 
fame  Hate  as  an  idiot:  he  being  fuppofed  incapable  of 
any  under  Handing  ;  as  wanting  all  thole  fcnlcs  which 
furntfli  the  human  mind  wiih  ideas,  1  Ccmm.  304:  Sec 
F.  AM?.  i%y — See  tiiles  Mht*  Lunatic. 

A  man  who  could  nitiber  fptai  ;:?r  hear  comnliued  fe- 
lony, and  was  arraigned  and  therefore  was  commanded 
to  prifon.  Br.  C'inn<-t  ff.  216,  cites  26  Edu/.  y*  See  TheL 
Big,  6.  HI*.  1.  c.  7. 

Onr^ha  had  made  hh  ivi'L  and  became  ill,  and  (as  it 
feems)  had  h/t his  j'pteeh  lhe  fame  will  was  delivered  in- 
to his  hands-  and  it  -mat  ftid  to  him,  that  hi  J&wld  delrver 
it  t$  thffvh-art  if  it  jhstdd  bt  hit  hjt  iujflf  other  '^afe  he  fhtntd 
retain  it  ;  and  he  drltwed  it  tothevieart  and  thu  ami  htid 
4i  'will.  Theb  Dig.  6.  lib,  1 .  cap.  7.  f,  8.  c/fl»  44  Aj]\ 
36  See  title  WtlL 

It  appearing  by  oath,  ihit  the  defendant  was  both 
fafthfi  and  Jamb >  and  tlierelose  cou'd  not  inftruft  his 
counfel  to  draw  his  anfwer  ;  it  was  ordered  that  no  at- 
tachment, or  other  procefs  of  contempt,  mould  be  award- 
ed againft  the  defendant  for  not  anfwering,  without  fpe- 
cial  order  of  the  court,  CarfiRep.  132,  cites  22  EUjt. 
Ahham  v.  Smith. 

One  that  is  deaf  and  wholly  deprived  of  his  hearing 
cannot  give,  and  fo  one  that  is  dumb  and  cannot  (peak- 
Yet  (according  to  the  opinion  of  fome)  ihcy  may  cwftnt 
by  fyni  t  but  it  is  generally  held,  that  he  that  is  dumh 
cannot  make  a  gift,  becaufe  he  cannot  con  fen  c  to  it. 

I  Inil.  ioj* 

If  however,  a  blind  man  has  undemanding,  he  may 
Js'izYT  a  dad  fcalcd  by  him.  fenk,  211.  pi.  7 5. 

The  lord  (halt  have  the  cujfajy  cf  a  ttgybeUer  that  is 
deaf  and  dumb;  for  elfe  he  fliaH  be  prejudiced  in  his 
rents  and  fer vices ;  and  adjudged  for  the  grantee  of  the 
lord  againft  the  prochcin  amy  of  the  copyholder.  Otf, 
foe.  105. 

One  born^va/'and  dumtft  ivho  fignjfied  by  fign*  that  fhe 
under  Hood  what  flic  was  about  to  do,  was  allowed  winy  a. 
fine  0  f  land  S  1  by  Bridgman  C  h ,  J  t      al '  j  U 11  iC  C5.  Cart.  5  3  > 

DE AFFORESTED,  DeaffbrtflatHs.]  Difcharged  from 
being  fortfl ;  or  freed  and  exempted  from  the  for  ell  laws. 
17  Car,  1.  e,  16.  There  is  like  wife  deaiarreuatu  t  as  wiV 
as  dcajfoiifluta  1  which  is  when  a  warren  ti  dj/hianr^ed, 
or  broke  up  and  laid  in  common. 

DEAN,  Deeanns*.  from  the  (Jre/i  ^i'm,  decern.]  An 
ccdcfiaftical  governor  or  Dignitary,  fo  called,  as  he  pre- 
Ades  over  ten  Canon.1-  or  iVe  ben  da  lies  at  the  lea  it.  And 
ivc  call  him  a  Dean,  that  is  next  under  the  biftiop,  and 
chief  of  the  chapter,  ordinarily  in  a  cathedral  church; 
the  reft  of  the  focieiy  being  called  cafnulum.  the  chapter. 
As  there  are  two  foundations  of  cathedral  churches  in 
England^  the  bid  and  the  new,  the  new  creftcd  by  King 

II  'i.  VI II.  fo  there  are  two  means  of  creating  the fe  Geani 
for  thofe  of  the  ttd  founds  tion^  as  the  Dea*i  $f  St.  Paid*s% 
tS/i,       areexalKd  to  their  dignity  muth  like  bilhop*; 
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the  King  firft  fending  out  his  /  .■  ro  the  chnptcr 
fo  choofc  fuch  Dean,  and  the  chapter  then  choofing,  the 
King  afterwards  yielding  his  royal  afient,  and  the  bifhop 
confirming  him,  and  giving  his  mandate  to  inflall  him. 

Thofe  of  the  Wfte  foundation,  whofe  deaneries  were 
tranflatcd  from  priories  and  convent.*,  to  IXwmnd  Chap- 
ter, arc  donative,  and  inilallcd  by  a  fliortcr  courfe,  by 
virtue  of  the  King's  letters  patent,  without  either  elec- 
tion or  confirmation  ;  and  are  vifitiible  only  by  the  Lord 
Chancellor,  or  by  fpecial  commilfiun  from  the  King: 
but  the  letters  patent  are  prcfrnted  to  the  bilhop  for  in- 
llit utinu,  .-.nd  a  mandate  for  infUllmcnt  goes  forth,  i  l.J:. 
95  :  Da%-ls  46,  47. 

The  veto  Deaneries  and  chapters  to  oU  bifhopricks  arc 
er^l't,  viz.  Canterbury,  jS'orxkb,  Wtncbeficrt  Dm  baa:, 
Ely,  Itaclxfittp  lt'of>cfier  and  Cailljk.  'I  he  new  Dean- 
erics  and  chapters  to  new  bifhopricks  are  Jive,  Pctn- 
hw&b,  Cbejlcr^  Clouce/ler,  Hi  ijiol  and  Qxfurd.  1  95 
tt.  n.  3. 

Of  the  four  WeJJb  Cathedrals,  hot  are  without  Deans ; 
cr  rather  the  dignities  <  f  Bilhop  and  Dean  unite  in  the 
fame  pcrfon,  the  bifhop  being  deemed  qr/a/i 'dec  anus  ;  and 
having,  it  is  faid,  both  anepifcopal  throne,  and  a  decanal 
ilall  allotted  to  him  in  the  choir.  Of  this  kind  arc  the 
Cathedrals  of  St.  Dai  id*s  and  Llandaff, — St.  J/a/b  and 
i:  the  two  other  Wiljh  Cathedrals,  have  the  dignity 
cf  Dean  dillinct  from  that  of  Bifhop,  but  the  patronage 
of  both  deaneries  is  in  the  refpeclive  bifhops,  they  being 
neither  elective  by  the  Chapter,  nor  donative  in  the 
Crown.  1  Irjl.  95  a.  «.  4. 

Iq  Ireland  it  feems  that  the  King  appoints  to  deaneries, 
as  to  bifhopricks  by  letters-patent.  Id.  ib. 

Various  kinds  of  Dans,  bcfidcs  Deans  of  Chapters, 
are  known  to  our  law  ;  and  frvcral  divisions  feem  ne- 
cefiary  to  diflinguifh  them  properly. 

Confidered  in  refpect  of  the  difference  cf  office,  Deans 
arc  of  fix  kinds-.  1.  Deans  of  Chapters,  who  are  cither  of 
cathedral  or  collegiate  churches ;  though  the  members 
of  churches  of  the  latter  fort  may  more  properly  be  deno- 
minated ccVeges  than  chapters.  Sec  title  Chapters.— 
2.  Deans  tf rt<aliars\  who  have  foaietimes  both  jurif- 
di&tbn  .ind  cere  of  fouls,  as  the  Dean  of  Battel  in  Suffix; 
and  fometimes  jurifticlion  only,  as  the  Dean  of  the 
Arches  in  Lcndvt  ;  (Sec  titlt  Archc.  Ccrtrt)  and  the  Deans 
of  Hoc  ling  in  Ej/ex,  and  of  Croydon  in  Surrey. — 3.  Rural 
Deans,  who  hau"  firil  jurifdktion  over  deaneries,  as  every 
diocefe  is  divided  into  archdeaconries  and  deaneries ;  but 
afterwards  their  power  was  diminifhed,  and  they  were 
ooly  the  btlhops'  fubllirutcs  to  grant  letters  of  adminiltra- 
tion,  probate  of  wills,  cjfr.  And  now  their  office  is 
wholly  extinguifhed,  for  the  archdeacons  and  chancellors 
of  bifhops  execute  the  authority  which  Rural  Deans  had 
through  all  the  dioccfes  of  England.  1  Nel/l  Abr.  596, 
597.  and  Sec  1  Ci/.'.m.  383. — 4.  Deans  in  the  Colleges  of 
our  Ut.ivnfttie;;  who  are  officers  appointed  to  fupcrin- 
tend  the  behaviour  of  the  members,  and  to  enforce  dif- 
cip.'ine.— 5.  Honorary  Deans  \  as  the  Dean  of  the  Chapel- 
Royal  at  St.  Jotnei'%,  who  is  fo  ftiled  on  account  of  the 
dignity  of  the  pcrfon  over  whofe  chapel  he  prefiJcs.  As 
to  the  chapel  of  St.  Gj'trge,  Ulndfir,  there  being  Canons 
as  well  as  a  Dean,  it  is  fomething  more  than  a  mere 
chapel,  and  except  in  name,  relembles  a  collegiate 
church. — 6.  Peases  of  Provisoes ;  or  as  they  are  fome- 
tirr.es  Called  L'ean:  of  Bifhops.    Thui  the  Bifhop  of  Lon- 


don, is  Dean  of  the  Province  cf  Canterbury  ;  and  to  him 
ns  luch,  the  Archbifhop  fends  his  mandate  for  fummon- 
ing  the  Dilhops  of  his  Province,  when  a  Convocation  is 
to  be  afiVmblcd  ;  which  may  perhaps  account  for  calling 
him  Dean  of  the  Bifhops ;  what  the  other  part>  c;  tiia 
office  are,  the  books  do  not  explain,  nor  do  they  men- 
tion whether  there  is  a  Dean  for  the  Province  of  2'uL 
See  l.yndvj. :  Gib/. :  1  h.ft.  95  {a)  in  n. 

Another  divifion  of  Deans,  ariiing  from  the  nature  of 
their  office,  is  into  Deans  of  SirritHsl  promotions  -nd 
Deans  of  Lav  promotions.  Of  the  former  kind  .-ire 
Deans  of  Peculiar?,  with  cure  of  fouls,  Deans  of  the 
Royal  Chapels,  and  Deans  of  Chapters;  though  as  10 
thcic  IafV,  a  contrary  opinion  formrtiy  prevailed.  Per- 
haps too,  Rural  Deans  might  be  added  to  the  number. 
Of  the  latter  kind  arc  Deans  of  Pecufbrs,  without  cure 
of  fouls,  who  therefore  may  be,  and  frequently  are,  pcr- 
fons  not  in  holy  orders. 

In  refpeft  of  the  manner  cf  apfainfm<nt%  Dcnns  arc 
—I.  Blefthe;  as  Deans  of  Cnapters  of  the  old  founda- 
tion ;  though  they  arc  only  fo  (like  Bifhop)  nominally, 
and  in  form  ;  the  King,  being  in  faft  the  rc.  I  patron  — 
a.  Donatr.  e,  as  thofe  Deans  of  Chapters  of  the  New 
Foundation,  who  are  appointed  by  the  King's  letters- 
patent,  and  arc  inflalled,  under  his  command  to  the 
Chapter,  without  referring  to  the  Bifhop  cither  forad- 
miflicn,  or  for  a  mandate  of  inftallmem  ;  if  tpatOiode 
of  promoting  Jl'ill  prevails  in  refpeft  to  any  of  the  new 
deaneries.  Deans  cf  the  Roval  Chapels  arc  alfo  dona- 
tive, the  King  appointing  to  them  in  the  fame  way. 
So  tco  may  Deans  cf  Peculiars,  without  cure  of  foul*, 
be  called  1  as  the  Dean  of  the  Arches,  who  is  enpointed 
by  commiflion  from  the  Archbifhop  of  Canterbury  \  hue 
this  mull  be  underftocd  in  a  large  fenfe  of  the  word  do- 
native,  it  being  mod  ufually  retrained  to  fpirifoal  pro- 
motions.—3.  Prefcntatli  e ;  as  fomc  Deans  of  Peculiars 
with  cure  of  fouls,  and  the  Deans  cf/W  chapters  of  the 
New  Foundation,  if  not  all.  Thus  the  Dean  of  Batnl 
is  prefented  by  the  patron  to  the  Bifhop  of  Oi.ktjhr 
and  from  him  receives  inflitution.  This  Deanery  waa 
founded  by  William  the  Conqueror.  He  ha;h  eccl.fi- 
aftical  jurifdiction  within  the  liberty  of  Battel,  and  is 
prcfentable  by  the  Duke  of  Montagu,  and  trrbtfgh  ii.i  itu- 
ted  and  induded  by  the  Bilhop  of  Ch'uhcjto;  i>  not  fub- 
jecl  to  his  vifitation.  1  NJj.  M.  Thus  tco  the  D-an  of 
Glouc,-Jlc>  is  prefented  by  the  King  to  the  Kilhop,  wtitfa  a 
mandate  to  admit  him,  and  to  give  orders  for  hii  inftal- 
mcnt.— 4.  By  •;;•;•./  if  aziiev  office-,  as  the  Bilhop  of 
Loudvn  is  Dean  of  the  Province  of  Canterbury ;  and  the 
Bifhop  of  St.  Dai  id'sy  is  Dean  of  his  own  Cnapter. 

As  to  further  particulars  relative  to  the  manner  of  com- 
ing to  the  pofftflioncf  Deaneries,  fee  a  long  and  learned 
hiflorical  account  in  1  hji.  95  {a.)  n.  4;  from  which 
it  appears  that  the  right  to  appoint  Deans  of  Cathedral 
and  Collegiate  Churches,  and  the  mode  of  appointing 
them,  mull  generally  depend,  almotl  wholly,  upon  rmfr/cr/, 
ufage,  or  arts  0) 'parliament ;  and  if  a  cafe  fhould,  by  bare 
poilibility,  arile,  where  neither  of  thofe  rules  could  be 
had  recourfc  to,  jhmJoj&ip  feems  the  only  true  criterion 
of  patronage. 

In  refpeel  of  the  manner  of  holding,  Deans  .-.re  either 
abfolute,  or  in  c</mn:e>-Ja>r:.  But  this  applies  only  to  Spi- 
ritual Deaneries.  Jt  is  faid  titer-  „-re  ailb  Dep.:.  Pean*. 
A  commendatory  Dean  may,  with  the  Chapter,  chaofc  a 
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j.v  be  ete&ed  bifhop,  and  before 
in  difpenfation  to  hold  his  dean- 
Ztaor  icuy  we! J  confirm,  £sY-  for 
ind  I 1;  ere  lore  con  firm  a  lions,  and 
a?  Dean,  are  good  in  law.  Latch 

arc  tVn-  btfhop'j  council*  to  aflifl 
ion,  f£t't  to  con  Jul  i  in  deciding 
rant  which 


diiKcutc  concrovcrfies,  and  confent  to  e 
the  bifhop  fhall  make  to  bind  his  fqcceflbrs, 

A  Dcvjw  that  is  Mdy  feifed  of  a  diAiud  potleilion,  hath 
an  itblclute  fee  in  him  a:  well  as  a  bithop.  4  /jjff,  325, 
A  Deanery  is  a  fpi ritual  promotion,  and  not  a  temporal 
one,  though  the  D.anbc  appointed  by  the  King;  and 
the  Dtnn  and  Chapter  may  be  in*part  frculnr,  and  in  part 
regular.  Dyer  to:  Pa/ttt,  500,  As  a  deanery  is  a  fpiri- 
tual  dignity,  a  man  cannot  be  Dean  and  Prebendary  in 
the  fame  church,  Du>-  2-3. 

DEATH  of  PERSONS^  There  Is  a  e*%^deatji  of 
a  man,  and  a  civil  death  :  natural,  where  nature  iifclf 
expire*,  and  extinguishes ;  and  civil,  is  where  a  man  is 
not  Mutually  dead,  but  is  adjudged  fo  by  law;  as  where 
he  enters  into  religion,  EsrV.  By  Stat.  19  C«  2,  c.  6,  If 
any  per/on  for  whofe  life  any  cltaie  hath  been  granted, 
remain  beyond  fea,  or  i>  othcrwifc  abfent  j*<vca  years, 
and  no  proof  made  of  his  being  living,  fuch  perfon  ihall 
t' :  e c t  n ted  n rural] v  J >: ,  v*  ■  t ho ug h  if  1 1: e  p ar t y  be 
after  proved  living  at  the  time  of  cviclion  of  any  perfon, 
then  the  tennnt,  {5V,  may  re-enter,  and  recover  the  pro- 
fits. And  by  Stat,  6  An.  c>  iS,  perfons  in  reverfion  or 
remainder,  after  the  death  of  another,  upon  affidavit 
that  they  hare  caufe  to  believe  fuch  other  dead,  may 
move  the  Lord  Chancellor  to  order  the  perfonto  be  pro- 
duced; and  if  he  be  not  produced,  he  lhall  be  taken  as 
dead  ;  and  thefe  claiming  may  cnter?  is'c.  See  further 
titles  Occupancy,  Lift -Eft ait. 

A  man  feifed  in  fee  of  lands,  made  a  Icafe  in  rever- 
sion to  D.  for  ninety- nine  years,  to  commence  after 
the  deatht  of  J.  D.  and  if.  D.  who  had  then  a  Icafe  in 
potTeiTion  for  the  like  term,  if  they  or  either  of  them  fo 
Jong  Jived:  the  plaintiff  politiveJy  proved  the  death  of 
y.  D.  but  as  to  the  tUoihoi  E.  D*  the  proof  was  that  he 
had  been  reputed  dead,  and  no  body  had  heard  of  him 
for  fifteen  years  pail ;  and  the  defendant  not  being  Me 
to  prove  that  he  was  alive  at  any  lime  within  i even  years, 
this  cafe  was  adjudged  within  the  Stat.  Car.  z.c.  6. 
Car  t  brio  246. 

In  Jaw  proceedings,  the  death  of  either  party>  between 
the  verdift  and  judgment,  mall  not  be  error  j  fo  as  judg- 
ment be  entered  in  two  terms,  j6  &>■  17  Cm  .  2. .-,  8.  See 
titles  AmctidtmtUi  Error. 

A  Corporation  never  dies.  1  Wi1f»  1S4, 

Where  the  plaintiff  dies  after  a  verdiel  and  before  the 
day  in  bank,  though  the  entry  of  the  judgment  be  right, 
yet  a  fcirc facias,  mult  be  fued  out  before  execution  ifluc. 
\Wdf.  301. — §ee  titJes  ^Judgment)  Executant* 

Where,  on  the  death  of  parties  to  a  fuit,  the  writ* 
&fc,  JhaJl  abate,  See  title  Abut  went. 

DEBATING  SOCIK  MES.  bee  this  Dicl.  titles  lidi- 
Jays,  Aitvertiftrntnts* 

DE  BENE  ESSE.  To  take  or  do  any  thing  at  kre 
fi/fc  is  to  acceyt  or  allow  it  as  well  done  for  the  prcfent ; 
but  when  it  comes  to  be  more  fuliy  examined  or  tried, 
to  ftand  or  fall  according  to  the  nicrit  of  the  tiling  in  ki 


own  nafure.  As  in  C'"?.it:rn,  upon  motion  to  have  one 
of  the  tefs  principal  defendants  in  a  caufe  examined  as  a 
witnefs,  the  Court  (not  then  thoroughly  examining  the 
judicc  of  it,  or  not  hearing  what  may  be  objected  on  tUe 
other  fide)  will  often  order  f  ucti  .1  defendant  to  be  ex- 
amined th  ('irr  rJV,  iwjs.  That  hh  depufitions  mall  be 
taken,  and  allowed  or  fupprclfed  at  the  hearing  of  the 
caufe,  upon  the  full  deb«;eof  the  matter,  as  the  Court 
mail  think  lit ;  but  in  the  interim  they  have  a  ra^M^j 
or  conditional  allowance,  3  Cn>.  6S. 

Where  a  complainant';!  witneJTes  arc  aged?  or  Jl.k.  o\- 
going  beyond  fea,  whereby  the  plaintiff  chinks  he  i4  in 
danger  of  loJing  thejj-  teftimony,  the  Court  will  order 
them  to  be  examined  ,/f  ?  fo  as  to  be  valid,  if 

the  plaintiff  hath  not  an  opportunity  of  examining  them 
afterwards;  as  if  they  die  before  an  fwer,  or  do  not  re- 
turn, &V,  In  cither  of  which  cafes,  the  depufjtions 
may  be  made  ufc  of  in  the  court  of  Chancery,  ot  ai  law: 
but  if  parties  are  alive  and  well,  or  do  return,  £sY.  after 
anftver,  thefe  depofitions  are  not  to  be  of  force,  for  the 
witnelfes  muft  be  re-examined. 

So  alio  at  Common  Jaw,  the  judges  frequency  take 
bail  tk  Irene  tjp,  that  U,  to  be  allowed  or  difailowed  upon 
the  exception,  or  approbation  of  the  plaintiff**  attorney; 
however,  in  the  interim,  they  are  good,  or  have  a  con- 
ditional allowance,  Cu-W,  Declarations  likewifc  are 
fo  me  times  delivered  de  box  tjfr.  See  titles  Detia -e  fm, 
Prp&ictt  Pr&rfi,  &c. 

DOENTUKE.  A  fo!uier*s  debenture,  (  .  .  .  :./- 
/•. is  in  the  nature  of  a  bond  or  bill,  to  charge  the 
Government  to  pay  the  j%Llicr  ci cJhs> -,  or  hn  ailtgnjj  the 
fum  due  upon  the  auditing  the  account  of  his  arrears  : 
it  was  6rft  ordained  by  an  aft  made  during  the  Ufurps- 
tion,  awn  1649,  and  is  mentioned  in  the  a&of  oblivion, 
12  Car.  2-  r-  S-  They  ufe  debentarcs  likewife  in  the 
Exchequer  j  and  debentures  are  given  to  the  King's  Jet  ' 
va/iti)  for  the  payment  of  their  wages,  board-wages, 
t/r.    A3  fo  there  are  cuflonvhoufe  debentures*  %fc. 

DEBET  ei  DETiNET,  Etc  w&b  and  dttainctk] 
An  action  fhall  be  alivays  in  the  debet  et  da  met,  ivhen  he 
who  m.dccs  a  bargain  or  contrail,  or  lends  money  to  an- 
other, or  he  to  whom  a  bond  is  made,  brtngcth  the  ac- 
tion ngaintl:  him  who  is  bounden,or  p^rty  to  the  corursft 
and  bargain,  or  unto  the  lending  of  the  money,  £sfr« 
See  JvfV  Nai.  Ei'.  1  ig. — See  pofi.  title  Dtut  II* 

DEBET  jet  SOLET,  If  aperfon  fues  to  recover  any 
right,  whereof  his  ancellnr  was  difTeifcd  by  the  tenant  of 
his  anccftor,  then  he  ufeth  the  word  debet  alone  in  his 
writ,  becaufe  his  an  cello  r  only  was  dtfleifed,  and  the 
cltatc  difcontinucd :  but  if  he  foe  for  any  thing  that  is 
now  firll  of  all  denied  him,  then  he  ufeth  dt&ct  ct  fvtct, 
by  reafon  his  anccftor  before  him,  and  he  himfdt  ufualiy 
enjoyed  the  thing  fued  for,  until  the  prefcm  rcfului  of 
the  tenant,  fog.  Qfifr  140.  The  writ  of  Jt'fia  ad  m*la/- 
ditium  is  a  writ  of  right,  in  the  debet  gt  feisty  &c,  F.  N.  B. 

DEBT 

Debitum.]  In  common  parlance  is  a  fum  of  maney 
due  from  one  pcrfon  to  another.  And  if  an  action  be 
brought,  and  the  plaintiff  recovers  judgment,  he  may  by 
law  take  either  the  perfon,  or  bis  real  or  perianal 
eflaie  in  execution,  i.  e.  the  moiety  of  his  real  eitate,  or 
the  whole  of  the  perfonal,  if  not  more  than  fufheient  for 
pavmcnt  of  the  fum  recovered  and  charges. 

In 
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t  r. 


In  r'lt-  fen  fir  of  the  xvord,  jVV  i  fiid  to  be  rm  ;.■  - 
tion  which  iieth  where  a  man  *:tw£  another  n  certain 
fum  of  money,  eirher  by  a  debt  of  riewfti  hy/^iahy  or 
by  Jim jit  (MtrAJl  i  as  on  a  judgment,  obligation,  or  bar- 
gain for  a  thing  fold,  or  by  contiact,  Sjfc.  and  the  dela- 
tor will  not  pay  the  debt  at  the  day  agreed  ;  then  the 
e-L\:ui.r  Hij\]  h.:M-  cftlon  <>l  «Mn  :.p.:infl  him  fur  the 
fame.  See  i  Cortm,  464*  If  a  man  com  raft  to  pay 
money  for  a  thing  which  he  hath  bought ;  and  die  feller 
takes  bond  far  the  money,  the  rorumU  is  dikharged,  fo 
that  he  mail  not  have  action  of  debt  upon  the  tonttafi, 
but  on  the  lot: J,  AViv  "Sat,  Br,  268, 

I.  I  t  what  C*t/it  Aft'twi  t>f  Debt  wUHfc}  nttdhy  •wfto.-tK 

and  &^:afi  Vgtltom  it  may  h?  br&'-t^bt, 
1L  fti  *ivf-at  Mmunt  it  m<:y  be  hfwigbt  ;  us  vvtvn  in  tht 
debet  ami  detinct,  W  ivlitrt  in  ih  dctinet  ytfy, 

lid'j.'  it  :fitiy  bt  fxtitfgttijbtttm 

X.  The  legal  acceptation  of  <febt,  is  a  fum  of  money 
d  by  certain  and  exprefs  agreement  :  as,  by  a  bond  tor 
a  determinate  fum  ;  a  bill,  or  note  ;  a  fpecial  bargain  ; 
or  rtnt  referred  cm  a  leafe  ;  where  t Jit:  quantity  is  fixed 
and  fpecinc,  and  does  not  depend  upon  any  fubfeijuent 
valuation  to  fettle  it.  The  non- payment  of  thefc  is  an 
injury,  for  which  the  proper  remedy  h  by  aclion  of  t/cf>t, 
{ F.  S\  B,  1 19,)  to  compel  the  performance  of  the  con- 
trail, and  recover  the  fpecilic  fum  due.  This  is  the 
JhurrcJt  and  fureit  remedy  ;  particularly  where  the  debt 
arife*  upon  a  fpccialry,  that  is,  upon  a  deed  or  inflru- 
ment  under  feah  So  alfo,  if  J  verbally  agree  to  pay  a 
man  a  certain  price  for  a  certain  parcel  of  goods,  and 
fail  in  the  performance*  an  action  of  debt  lies  againit 
me  ;  for  this  is  alfo  a  jetermweie  contract :  but  if  1  agree 
for  no  fettled  price,  I  am  not  liable  to  an  action  of  debt, 
but  a  fpecial  action  on  the  cafe,  according  to  the  nature 
of  my  contract.  And  indeed  actions  of  debt  are  now  fel- 
dom  brought  but  upon  fpecial  contrails  under  fcal  ; 
wherein  the  fum  due  is  clearly  and  prcctfefy  cxpreffed  ; 
for,  in  cafe  of  fuch  an  action  upon  a  fimple  contract, 
rJic  plain  [iff  laboun  under  two  difhaulties ;  Firlt,  the  de* 
i -:ntiant  has  here  the  fame  advantage,  as  tn  an  atf  ion  of 
ffttinve,  that  of  waging  hi?  law,  or  purging  himfelf  of 
the  debt  by  oath,  if  he  thinks  proper,  4.  Rep.  94.  Se- 
condly, in  an  action  of  debt,  the  plaintiff  mult  prove  the 
whole  debt  lie  claims*  or  recover  nothing  at  all.  For  the 
debt  is  one  tingle  caufe  of  aclion,  fixed  and  determined  , 
and  *vhieh  therefore,  if  the  proof  varies  from  the  claim, 
cannot  be  looked  upon  as  the  fame  contract,  whereof  the 
performance  is  fued  for.^But  in  actions  of  debt,  where 
ihe  contract  is  proved  or  admitted,  if  the  defendant  can 
fheiv  that  he  has  difcharged  any  part  of  it,  the  plaintiff 
flidll  recover  the  rciidue.  1  kc!m  R>p.  257  :  SaU,  664  ; 
3  Otmin.  154- 

When  a  hit  the  damages  can  be  reduced  by  the  aver- 
ment to  a  certainty,  defy  will  Ik  ;  as  on  a  covenant  10 
pay  fo  much  ptr  load  for  wood,  &d  So  if  in  an  action, 
in  which  the  plaintiJV  can  only  recover  damages,  there 
be  judgment  for  him,  he  can  afterwards  bring  tiebt  for 
thole  damages-  Bull,  N„  P.  (8vo.)  1&7,-— And  ai  tocafes 
in  which  on  actions  of  debt  it  is  not  nece  flary  to  prove 
the  cxaft  fum  laid  in  the  declaration,  Sec  at  large  Deug. 
6,  7 32.  in  rt* 


J  Forte  binds  himfelf  in  a  Angle  obligation,  or  with 
condition,  tn  pay  ninnfy  at  a  day;  or  to  deliver  cnrr\,Q" 
the  like,  and  do  not  perform  it  accordingly,  the  obligee 
may  bring  aclion  of  iefo  f«  it.  F.  N  B  \zc.  A  nnn 
acknowledges  by  deed,  that  he  hath  fo  much  of  the- 
money  of  /,  5,  due  to  him  in  his  hands ;  here  debt  may 
be  brought :  and  debt  m\t  35?  a  taSlc  v  tealrd.  F.  K.  B* 
ttti  t  E  6.  jj.  A.  delivers  20I.  to  B.  to  buy  goods, 
ai-.J  iJ  (;ii-es  a  receip!  '  ••'  'cin:  ;r-^  the  delivery  and 
receipt  of  the  tot.  but  doth  not  promifc  to  deliver  the 
goods,  A.  may  maintain  debt  upon  this  receipt. 
ujtr  20:  2  Btiift.  ic6f  If  one  binds  himfelf  to  pay 
A.  B.  16/,  at  one  day,  ami  t  3/.  at  another,  after  the  firtl 
day  action  of  debt  lies  for  10A  being  a  feveral  duty. 
2  Dmv.  Abr,  co  1.  The  nature  of  the  bond,  and  of  the 
condition,  (if  there  is  any)  molt  be  carefully  attended 
to,  to  fee  if  by  non-payment  of  the  rlrft  funt  iJ^e  bond  is 
forfeited,  Fitte  Cj.  Lit*  292  b. 

Adion  of  iiw  Hes  upon  a  >.o\sl  conn-art,  and  fo  doth 
aflfon  w  tht  tdfit.  1  LU.  403.  And  tide  9  Jfe/.  87.  If 
goods  or  money  are  delivered  10  a  third  per  Ton  for  my 
ufe,  i  may  have  action  of  debt  cr  account  for  them. 
2  D/tnu*  404,  Where  money  i*  delivered  to  a  perfon, 
to  be  re  delivered  again,  the  property  is  altered,  and 
debt  lies  :  but  where  a  horfe,  or  any  goodi  arc  thus  de- 
livered, there  Jtt'mut  liei,  becaufe  the  property  is  not 
altered  j  and  the  thing  is  known,  whereas  money  is  nor. 
Ow«,  86 :  1  Ntlf.  Abr*  60 3. 

Action  of  debt  lies  agasnft  the  hufband,  for  goods 
which  were  delivered  or  fold  to  the  wife,  if  they  come 
to  tie  ufe  of  the  hulband,  i  Lit.  400,  If  one  delivers 
meat,  drink,  or  clothes,  to  an  infant,  and  he  pronrufes 
to  pay  for  them,  action  of  debt,  or  on  the  cafe,  wilt  tie 
againfl  the  infant.  Though  debt  may  not  be  brought 
on  an  iic£t>nnijiM{<i  with  an  infant:  and  what  is  delivered 
mull  be  averred  to  be  for  the  neceflary  ufe  of  the  infant. 
J  Lit.  Abt.  401. — See  title  h/'ctrrt.  An  attorney  /hall  have 
aclion  of  debt  againft  his  client,  for  money,  which  he 
hath  paid  to  any  perfon  for  the  client,  for  coiU  of  fuirf 
or  unto  his  counfel,  &Vr. 

An  heir  mediate  may  be  fued  in  debt  as  if  he  were  im- 
mediate heir,  The  heir  may  not  bring  aclion  of 
debt  fee  a  debt  due  to  his  ancestor;  though  it  he  by  fpe- 
ei.ilrv,  I--.'  flitch  iltc  pam  U  bound  to  pay  it  to  him  and 
his  heirs  :  the  executor  thall  nevertheless  have  the  action. 
Dyer  368  :  F.  N.  B,  x  20.  Aclion  of  debt  lies  not  againft 
executors,  upon  a  fimplc  contract  made  niih  iheteltator* 
9  Rep.  87. 

Before  the  Stat.  31  H<  8.  37,  the  hr-rs  or  executors 
of  a  man  feifed  of  a  r^nt-fcrvice,  rent- charge,  tttt,  in 
fec-fimple,  or  fee-tail,  had  no  remedy  for  the  arrearages 
incurred  in  the  life  time  of  the  owner  of  fuch  rents: 
but  by  that  {latute,  the  executors  and  adminiltrators  of 
tenants  in  fee-fimple,  fee,tail<  or  for  life,  of  any  rent, 
mall  have  n&hn  tf  debt  for  all  arrearages  of  rent  due  in 
the  life  of  the  teftator,  1  foji.  162  :  a  Dam*.  4,91. 

A  feme  fole  feifed  of  a  rent  in  fee,  ^r.  which  is  be- 
hind and  unpaid,  takes  hufband,  and  the  rent  is  behind 
again,  and  then  the  wife  dieth,  by  thefaid  Slat.  32  H.  6. 
r,  3-,  the  humand  mail  have  the  arrears  due  before 
marriage,  and  he  hath  a  double  remedy  for  the  fame. 
1  Infi.  162- 

Uut  by  Stat.  8  An.  r,  17,  Any  perfon  having  rent  in 
arrear  upon  any  leafe  for  life  or  lives,  may  bring  tiflbn 
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pf  tkhi  for  (mh  rent,  rks  where  re  r.t  Is  <W  on  3  leafe  for  ] 
years*    Action  of  tariff  will  lie  againtl  lefiVe,  for  rent 
due  after  che  alignment  of  the  lealc  ;  fur  the  per;  -  ti 
privic/  af  contract  tr-main*,  notwithfranding  ihe  privity  J 
Of  dUte  is  gone,  3  ft, p.  22.    But  after  the  d  cat  h  of  ihe  f 
leflce,  it  is  then  a  real  contrail,  and  runs  with  the  land.  I 
Cr#*  EHz..  555.    When  a  leafe  is  ended,  the  duty  in  re-  I 
IpcQ  of  the  rent  remain;,  and  debt  Jicth  by  reafbn  of  the 
privity  of  contrail  between  lefRir  and  JcJltrc*  2  Cm.  227  : 
j  K,If.  stir.  ^04.    If  debt  be  brought  by  an  executor 
for  arrears  of  rent  ended,  it  is  jowl  Jlill,  and  muJt  be 
laid  where  the  J  and  lies.  Hob,  37.    Action  of  *f'tsV  may 
be  had  againft  the        in  anyplace;  but  if  it  be  brought 
againjc  an  ajpgxte,  it  muft  be  where  the  land  Ueth  :  and 
upon  like  privity  of  ejurtral?,  It  is  to  be  brovt^ht  againtf 
the  Jeffcc  where  the  land  is.  tatib  ijjr2ji<  z  Leon. 
c  j8. 

Debt  for  rent  on  a  leafe  againft  ajpgnte  is  beat.  Ba-  itr 

V.  DartHtr,    |  Sf-MlO.  191. 

In  fome  cafes  action  of  dtbt  will  lie,  although  there  be 
no  contract  betwixt  the  party  that  bring*  the  action,  and 
him  againft  whom  brought ;  for  there  may  be  a  duty 
created  by  Jaw,  for  which  action  will  lie*  %  Stmn,!.  343, 
366,  Dibt  lieth  again  it  a  IhcjifF,  for  money  levied  in 
execution.  I  Zif,  Abi.  403,  Action  of  debt  lie*  again  Ll 
11  gaoler  foi  permitting  a  prifoncr  committed  in  execu- 
tion to  efcape  ■  becaute  thereupon  the  law  makes  the 
gaoler  debtor:  but  where  the  party  is  not  in  execution, 
there  action  on  ihe  cafe  only  lies,  fur  damages  funered  by 
ihe  efcape.  i  Saund*  218  1  1  Lit.  Abr.  402. 

A  perfon  may  have  debt  upon  an  arbitrament;  alfo 
debt  lies  for  money  recovered  upon  3  judgment,  &e. 
And  upon  a  recovery  in  the  fuperior  courts  at  Wejlmin- 
/ttr,  the  phintiffmuft  bring  the  action  in  Middh/rx,  the 
record  being  there  j  but  m/cufae.  to  execute  judgment, 
mutt  be  where  the  original  was,  and  follow  it,  New  Nat, 
Br.  267.  268, 

When  judgment  is  had  in  the  King*i  Btntb*  3nd  a 
writ  of  error  brought  in  the  Exthtqurr  chamber,  or  in 
Parliament  ;  yet  an  action  of  debt  will  lie  on  the  judg- 
ment ;  in  this  cafe,  if  the  plaintiff  levies  part  of  his 
money,  by  eUptt  he  may  llkewife  bring  debt  for  the  re- 
fidue.  1  Sid.  184,  236. 

Whatever  the  laws  order  any  one  to  pay,  that  becomes 
inftamty  a  debt,  which  he  hath  before- hand  contracted 
to  difcharge.  And  this  implied  agreement  it  is,  that 
gives  the  plaintiff  a  right  to  inrtitute  a  fecond  action, 
bounded  merely  on  the  general  contract,  in  order  to  re- 
cover fuch  damages  or  fum  of  money,  a»  arc  auefTed  by 
the  jury,  and  adjudged  by  the  court  to  be  due  from  the 
defendant  to  the  plaintiff  in  any  former  action.  So  that 
if  he  hath  once  obtained  a  judgment  again!*  another  for 
a  certain  fum,  and  neglects  to  take  out  execution  there- 
upon, he  may  afterwards  bring  an  action  of  debt  upon 
this  judgment ;  (l  R*!.  Mr.  600,  1  ;)  and  mail  not  be 
put  upon  the  proof  of  the  original  caufe  of  a  ft  ion  ;  but 
upon  iliowing  the  judgment  once  obtained,  ftfJl  in  full 
force,  and  jet  unfattsried,  the  law  immediately  implies, 
that  by  the  originil  contract  of  fociety  the  defendant 
hath  contracted  a  debt,  and  is  bound  to  pay.  This  me- 
thod feems  to  have  been  invented,  when  rtal  actions  were 
more  in  ufe  than  at  prefent,  and  damages  were  permitted 
to  be  recovered  thereon ;  in  order  to  have  the  benefit  of 
a  writ  of  capiat)  ift  take  the  defendant's  body  in  execu- 


tion for  tbofe  damages  ;  which  procefs  was  allowable  in 
an  action  of  debt,  [in  confecju^ncc  of  the  Stat.  2  c,  Ed. 
1.  17,)  but  not  in  an  action  ml.  Wherefore,  finee  the 
difute  of  thoie  red  action*,  actions  of  debt  upon  judg- 
ment in  perfonal  fuses  have  bren  pretty  much  diftoun- 
tenanted  by  ths  Courts  as  being  generally  vexatious 
and  ot'pr;flive.  by  hftrTftwng  the  defendant  with  the  cc:-- 
of  two  actions  ii  llead  of  one-  3  Comm.  l6o. 

Ddt  will  lis  upon  the  judgment  of  a  Foreign  Court, 
and  the  plaintiff  need  not  fttow  the  ground  of  the  judg- 
ment ;  but  it  is  not  to  be  declared  on  as  a  matter  of  re- 
cord, for  it  is  here  but  of  the  nature  of  a  fim pie-con- 
tract debt:  therefore  in  fuch  cafe  the  judgment  is  fuffi- 
cient  only  to  clhiblifh  a  demand,  and  put  the  defendant 
to  impeach  the  julticc  of  it,  or  fhaw  the  fame  to  have 
been  unduly  or  irregularly  obtained.  And  a?-  it  ir  bu:  a 
Umple  contract,  affttmpjit  will  alfo  lie  on  it, — fVeVker  v* 
f/'rV.'cr,  Ihug.  t — 6  ;  in  which  feveral  other  cates  on  the 
fame  point  are  alfo  cited  and  reported. 

If  a  man  recovers  debt  or  damages  in  L*nJcr,  on  action 
brought  there  by  the  cullom  of  the  city,  which  lie*  not 
at  Common  lawj  when  it  is  become  a  debt  by  the  judg- 
ment, action  of  debt  ties  in  the  courts  at  Wtfthtinfttt  upon 
this  judgment,  2  Oan*>.  4491 

Action  of  debt  will  lie  for  breach  of  a  by  law  ;  or,  for 
amercement  in  a  court  leer,  t^r.  1  Lit.  400 :  c  Rep.  64: 
Hob.  250,  And  action  of  deb:  is  fome  times  grounded  on 
an  ait  of  parliament;  as  upon  Stnfr  2  Ed.  6,  r,  13,  for 
not  fetttng  out  tithes:  Stat,  27  EL  c.  13,  againlt  the 
hundred  for  a  robbery,  Again  ft  phyficians  in  L*n- 

dBglft,  for  pructifing  without  licence,  by  S;<it.  14  ^  1  J  H .  ' 
Hi  c.  5. — By  ailignees  of  acommiflion  of  bankrupt,  4Var. 
1  Jac.  x.  c.  15,  ^,^A  college  thai!  have  action  of  debc 
for  commons  of  any  fludent  f  adjudged,  Paf<h  9  Jac. 

R. — And  in  general,  all  the  cafes  Ihow  that  wherever 
indebitatus  ajfumjit  is  maintainable,  debt  alfo  is,  Bwg.  6. 
ptr  &ttitr  J  . 

For  debt  to  a  bimop,  or  parfon,  after  his  death,  his 
executors  fhall  have  the  action  :  but  of  a  dean  and  chap- 
rer,  mayor  and  commonalty,  csV.  the  fucceHbrs  arc  in- 
titled  to  the  action  of  debt,  F.  N.  B.  120.  Action  of 
deb;  lies  on  arecognifance  ;  fo  upon  a  ftaiutc-merchanr, 
it  being  in  nature  of  a  bond  or  obligation  :  but  it  is 
otherwile  in  cafe  of  a  ftatutc-ftaple*  2  Domv*  497. 

In  bringing  this  action,  it  is  a  general  rule,  that  the 
party  himfelf,  to  whom  the  debt  U  originally  due,  vvhilU 
he  doth  Jive,  mull  bring  the  action  ;  and  after  his  death, 
his  executors,  CsV.  And  the  action  mutt  be  brought 
againjt  the  party  himfetf  that  doth  originally  ouc  the 
debt,  whiifl  he  is  living  ;  and  after  his  death,  it  may 
be  brougln  againtl  the  executor,  if  he  make  any  j  or 
otberwife  again!!  the  adminilirator  j  and  if  the  Ordinary 
appoint  none,  againtl:  the  Ordinary  htmfelf;  and  if  he 
die  poflefled  of  the  goods,  again  A  his  executor,  And 
Jfo  again  ft  executors  of  executors  in  infinitum.  Dyer  24, 
47 1  :  3  Rep.  9  :  z  Brvutai,  207. 

II.  The  form  of  the  writ  of  Jebi  is  fometimei  in  the 
dthtt  &  detinrtj  and  fometimcs  in  the  detJnei  only  ;  that 
U(  the  v/rit  Jtatcs,  either  that  the  defendant  vwt,  and 
unjurtiy  Aitaitu  the  debt  or  thing  in  qucition,  or  only 
that  he  unjnftly  default  it.  It  is  brougm  in  the  debut,  as 
well  as  ttetinet,  when  fued  by  one  of  the  original  con- 
tracting partiei  who  perfonally  gave  the  credit,  againtf 
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ihe  cth^r  who  perfonaUy  incurred  the  dcbr,  or  againft 
his  heirs,  if  they  arc  bound  to  the  payment;  as  by  the 
obligee  againlt  the  obligor,  the  landlord  againll  the  te- 
nam,  £/c.  But,,  if it  be  brought  by,  or  again  ll  an  ex- 
ecutor for  a  debt  due  to  or  from  the  teftaior,  th*%  not 
being  hts  own  debt,  lha11  be  fued  for  in  the  rfcijt&t  only* 
F.  Jv".  1 19.  So  alfa  if  the  action  be  for  goods,  for 
corn,  or  an  horfe,  the  writ  Hi  all  be  in  the  tit  lint t  only  ; 
for  nothing  but  a  fum  of  money,  for  which  I  for  my  an- 
te Elor*  in  my  name)  have  pcrfonnllv  contracted,  \\  pro- 
perty confidercd  as  my  debt.  And  indeed  a  writ  of 
in  the  dttinrt  only,  for  goods  and  chancli,  h  nelthrr 
more  nor  left,  than  a  mere  writ  of  drfinye..}  and  it  fol- 
lowed by  the  very  fame  judgment.  Raft.  E;ttr.  1 74  ! 

3  C&ttm,  1 5  6. 

In  debt,  if  it  be  demanded  by  original,  the  protefs  is 
fummons,  attachment  anddillrek;  and  upon  a  default 
of  fuiEcicncy,  On  a  nil-:!  returned,  procefsto  the  outlawry, 
££V,  And  the  judgment  in  debt,  where  the  demand  is 
in  the  deltt  Of  deft**/,  is  to  recover  the  debt,  damages 
and  colts  of  fuit  5  and  the  defendant  in  mifn'it<n:diit,  I  Sfnp. 
Ahr.  523.  Where  the  plain  riff  to  debt  declares  on  fomc 
fpecjatty,  or  contra  A  for  a  fum  of  money,  it  mult  be  cer- 
tainly demanded,  and  no  other ;  and  the  demand  can- 
not  be  of  a  Jefler  fum,  but  it  mull  be  mown  how  the  re- 
mainder was  f'.itLfied  :  but  in  an  action  upon  a  ftatute, 
th.it  gives  a  certain  fum  for  the  penalty,  though  lefs  be 
recovered  than  the  pUiutiff  lays,  it  will  be  good.  C>o. 
jfrift  498.  If  action  of  debt  is  brought  on  a  fpecialty, 
bill,  bond t  Jeafe,  £fc,  the  femal  writings  mufl  be  well 
considered  by  which  the  plaintiff warrants  his  p.ctinn,  and 
the  fum  due  is  to  be  rightly  fet  forth  ;  and  if  it  be  debt 
for  rent,  tbe  time  of  commencement,  and  ending,  &t* 
Jn  debt  on  fingle  bill  or  upon  judgment,  the  defendant 
may  plead  payment  (before  the  action  brought)  in  bar  j 
and  pending  an  action,  on  bond,  &e*  the  defendant 
may  bring  in  prinup;d,  intereft  and  colls :  ami  ibe  court 
mall  give  judgment  to  difchargc  the  defendant.  Star* 

4  &  5  An.  c,  16.  See  title  Rwtd, 

If  rhe  action  be  brought  for  money,  it  mull  be  in  the 
dthet  fjfdftwet  \  but  if  goods  or  chattels  it  mufl.  be  in  the 
drtintt  only.  50  £VA  3.  16:  1  RtdL  Aby.  —If  an  rxetutcr 
brings  debt  for  any  thing  in  right  of  his  tcftator,  it  mult 
be  in  the  dfthttt  only.  3 fur  566:  J  RtL  A£>>:  602,(503;. 

Jf  an  fXi.UK>  brlngi  an  ait  ion  upon  an  oUig.-irion  mnde 
to  the  tcftator,  where  the  day  of  payment  incurred  after 
the  death  of  the  reft  a  tor,  yet  the  writ  fhall  be  in  the  dt- 
tiHtt  only,  for  he  brings  the  action  as  f.\e(Ntty,  Lane  £o : 
5,  P.  20  H.  (k  5  :  t  RA.  Ab>>  toi.S.  C. 

iio  if  a  man  binds  himfdf  to  the  tcftator  to  pay  hun 
too  /.  when  fuch  a  thing  /hail  happen  ;  if  it  happen*  after 
the  death  of  the  teflator,  yet  the  writ  by  the  txMwi  ftiall 
be  in  the  dtiittrt  only*  20  H.  6.6 :  1  RJ.  Abr.  6oa, 

{[  in  an  atce^t.!  an  cxt-mtoi  rciotcrs  a  debt  due  to  his 
teft.uor,  in  action  for  the  arrearages  thereupon,  the  writ 
fhall  be  in  the  dethtt  only,  for  though  the  action  is  con- 
verted into  a  debt  by  the  aei&wt<,  yet  it  is  the  fame  thing 
whir  h  xves  received  in  the  life  of  the  teflator,  Cro.  Efiz. 
5.26  :  (')$,  J.tc*  545  :  5  Co.  3  1 . 

If  the  txauw  fells  the  goods  of  the  teftator  for  a  cer- 
tain fum,  he  mall  have  aeuon  for  this  in  the  debit  iJ  dt~ 
ttntt.  t  Roi.  Air.  602. 

t\  cw»i^  having  lands  by  an  ttfettt  upon  a  flatitte 
made  10  the  tclhtorj  and  naming  himfelf  ixc(*(«r9  by 


Jced  leftfffi  them  for  three  year?,  rendering  rent,  &e.  if 
nn  ^Aton  i  -.  ^  Bfrer*:.rc',  br',-.:;..hf  by  him  for  hib  re  nr. 
it  mnft  b*  in  the  d,ht  -2  dtrittrt,  hcraufe  it  is  founded 
upon  h'u  pinuit  contracl.  Zh«v  ?o:  Cr».  7nr.  6S5  :  UPtixb 

So  an  executor,  being  ieilee  for  year^  of  a  rectory  in  tha 
right  of  the  teflator,  m^y  have  action  upon  z  Ed.  6.  <*♦  1 3, 
far  not  fetting  out  tithej  in  the  dtbtt  ^  dffhtt,  becattw 
founded  up^n  a  wrong  in  his  nszn  time,  andbv  the  flatute 


only,  for  he  »  thargeablo  no  farther  than  he  has  afTcts, 
11  //  4.  if>:  1  $Ui   603. 

In  an  aftion  again  ft  an  executor  for  rentt  incurred  in 
the  life  of  the  teftatci,  the  writ  fhall  be  in  the  detinrt 
Only,  if  H.6.  36:  l  RA.  Ahrw  fJCj. 

But  if  anaAicn  be  brought  again  ft  an  exeeu:or  for  the 
arrearages  t:f  n  rent,  refcrived  ujroa  a  Jeafe  for  years,  and 
incurred  a/w-  the  death  of  the  teftator,  the  writ  (hall  he 
in  the  debet  \^  r'r/rV.-/^  becaufe  the  executor  b  charged  of 
his         p^-.Te I        ■  .  •     •  '       ;  £:•  -  7  J  t  :  M'tr 

c66  :  1  Brtxtttl.  56  :  Co.Jac.  4: 1,  And  the  declaration 
U  agatnft  him  as  aj^gat^  not  as  cxtirtatr. 

If  an  action  is  brought  againfl  £awn  and  ft^^t  upon  an 
tbhtasiaa  entered  into  by  t hi \  i  marriage^  it  Qiall 

be  in  the  debet  it  d(ii*tt\  for  by  the  marriage  nil  the  per-, 
fen  a  I  goods  and  power  of  dsfpofing  of  the  real  cttute  are 
by  law  given  the  hufband.  which  he  hai  to  his  ufe, 
and  not  a^  fxecmer^  who  have  them  only  to  the  ufe  of 
another.  5  Cj.  36  ;  3  Left.  20b,  S.C. 

So  if  an  afbon  is  brought  upon  a  fomt  againfl  the  htir 
of  the  obligor,  it  (hull  be  in  the  debet  ti  Jet::i-.tt  hecaut'e 
he  hath  the  afTcfs  in  his  own  right.  5  Co.  36. 

II L  If  a  man  accepts  an  alugntiaH  for  a  debt  due  by  Am- 
ple contract,  this  ejttinguirhci  the  rM/r-i//,  but  the  Accept- 
ance of  an  s}ir);jra:ig}: ,  fov  u  debt  due  by  another  tlffgatiair, 
is  no  bar  of  the  fiilt  obligation.  1 5  H  4.  e.  i :  1  JR«r7. 
An .  ho\.    f.  w  between  the  J^mc  patties,  iiec  title  BunJ 

V  :  Acctf>t,1xtt  :  Payment . 

In  dslt  upon  an  c6l:gtt;icnt  the  defendant  cannot  plead 
ill  di  ■'.■  !,  but  muil  aty  the  dted  by  pleading  tKn  rjljafivm 
for  the  IcjI  of  tho  psrty,  continuing,  it  mufl  be  diJfoi- 
ved  eo  Tigiwurtt      Ugatttnt  eft*  Hard*  332. 

But  it  the  dtbr.be  due  by  JltnpU  eojurafl ,  then  he  may 
plead  nil  dt&et,  for  it  docs  not  appear  that  there  is  any 
debt  continuing.  Hoh. 

In  a,'.-  tor  -  rt,  if  it  b--  in-  t!ic  proper  pica  is  mn 

eft  f,i8uin  ;  but  if  it  be  wtkittif  dted,  the  defendant  may 
plead  tw  dtmj/ttt  nothing  in  arrear,  or  that  be  never  en- 
tered. 2  hi  fl.  65  i  ;  Hat  J*  3}  2. 

Jn  deii  for  the  arrears  of  an  annuity  granted  for  life, 
nil  debet  is  no  good  plea,  for  the  ."lAicn  is  merely  founded 
upon  ihcdteJ,  for  without  it  no  action  c:.n  be  maintained, 
and  though  by  the  death  of  the  grantee  the  nature  of  the 
action  is  changed,- the  annuiry  being  determined;  yet 
this  proves  not  but  that  the  action  is  founded  upon  the 
deed.  Ktiku.  147* 

H  it  in  deii  for  the  arrears  of  a  rcnt-ebarg*,  by  will  de- 
viled to  the  phiiotifr's  wife  for  life,  agLunli  theW^m^/rrjt- 
tor  of  the  occupier  of  the  land,  nil  dttittzt  a  a  good  plea, 
for  the  will  is  no  deed,  nor  wants  any  delivery  ;  adjudged, 
and  fold  the  action  was  not  fo  much  grounded  upon  the 
tvtli  itfclf  as  npoa  tf*e  JhttttH>  by  wWith  men  are  enabled 

by 
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ikrpoffl  of  their  lands  and  rents  ifluing  out 

thereof  ILvd.  322. 

^  In  d<  be  upon  2&f  3  E.  6.  1  $>  for  not  fcuing  forth 
tithe*,  N  m  guilty,  or  nil  debet  are  good  ifi'ites :  2  /ijf.  651: 
G  as  621 .  S  P ;  becaufe  by  ihc  action  the  defendant 
i*  charged  with  a  <w,  and  if  lie  is  not  guilty  of  the  /*np 
he  does  not  vcw  the  debt. 

T  /  upon  A  entfrafti  the  defendant  cannot  plead  the 
con-r  i  l  wis  for  a  lefs  fom>  or  otherwife  than  the  plain- 
tiffhrii  declared,  and  tr.ivciTc  the  contrail  in  the  declara- 
tion )  ..5  :T  but  may  wage  his  I  aw,  iliiar  49.*$?*  further  Ccjt;. 

rh3e  Z>f^  and  this  Dictionary  title*  A  film  ;  Ajp*mp~ 
ft  \  hfafM*th*A  And  as  to  letting  off  mutual  debts, 
See  title  Srr-ejf. 

Det\ t  to  the  Kisc.  Under  this  word  debir»vt  all 
things  due  to  the  K  ng  arc  comprehended  ;  a>  all  rents, 
fines,  L0acij  and  amercements,  and  other  duties  received 
or  levied  by  the  fherifT;  for  debt  in  the  larger  fenfe  Agni- 
zes whalQ*?!1  any  man  owes,  z  Inft*  198.  The  Awg'j 
ddi  1-  to-.fce  r.ttiificd  before  that  of  a  fubjeel,  and  until 
hh  lit  paid*  he  may  protect  the  debar  from  ihcarreA 
of  o'hers,  And  by  Stat.  33  H.  c.  39,  all  obligations 
made  to  the  King  Lhatl  have  the  fame  force  as  a  Sra'.ute- 
Stapfe:  1  130.  BjJt  by  Srot.  25  E.  3.  ^.  5.  r.  19, 
igotwltnltinmng  the  King's  protection,  creditors  may  pro- 
ceed to  judgment  again  ft  their  debtors,  with  a  rr^f  cjkt- 
ill  the  A7«g\  be  paid.  Lands,  fcfr.  of  the  iEm£\f 
*A.W  and  accountant,  may  be  fold  as  well  afrer  his  death, 
as  in  b«  life-thae:  But  if  the  accountant  or  debtor  to  the 
King  had  a  qaictu*  during  his  life,  his  heir  fh;ill  be  dif- 
ch:r£td  of  tk  dbt,  SittU  27  Eli**  cap,  3.  A  per  fun  be- 
ing hi  f4  to  the  King,  purchafes  a  leafe  to  htm  and  tm 
wife,  and  dies:  the  term  in  the  wife**  hands  is  liable  10 
the  debt.  2  R<)L  Mr,  1^7.  Though  it  h  fiid  if  he  pur* 
thafc  lands  to  him  and  his  wife  for  life,  and  to  their  beirs  s 
filth  lands  in  the  hands  of  the  wife,  are  not  extendible 
a  f tcr  1  he  h  u  lb  a  ts  d 1  s  J  ?  ,5 t  h  ,  for  t  he  Kkg*s  debt.  Dyer  a  5  5 . 

Jf  a  tenant  in  tail,  becomes  indebted  to  the  King,  by 
receipt  of  the  King's  m^y,  or  other  wife  :  unlcfs  it  be  by 
judgment  ^  reeagaifaneet  fibugi*ti^ft  of  Other  fpeeinhy  origi- 
□aUy  d-jc  to  tne  King,  or  fome  other  tq  his  ufe ;  and  ihcn 
dies,  the  Kind  in  the  luirJ:.  of  tlsc  iiTliu  in  tail  Ihnll  not  be 
extended:  Dut  it  may,  in  either  of  tliofe  four  cafe?.  7 
}\  .  23,  22.  Cy  the  Common  Uw,  the  Kbt$  for  his 
debt  had  execution  of  the  body,  lands  and  goods  of  the 
}?itet -:  By  Hfesgrta  Owna*  9  H*  3.  c.  8,  the  King1!  d*bt 
hall  not  be  levied  on  lands,  where  the  goods  and  chattels 
of  the  dilm  are  faiKctent  to  tevy  the  dtbt  ?  for  in  k  h 
t-.ifc,  the  fheriit"  ought  not  to  extend  the  lands  and  tene- 
ment* u\  the  King*  debtor,  or  of  his  heir,  t&e,  i  htfl.  to* 
jAtio  pledge*  fhall  not  be  dillxaincd,  when  the  principal  is 
fufficient.:  Though  in  both  caies  it  muil  be  made  ap- 
pear u>  the  fhcriffj  in  the  one,  that  there  are  goods  and 
chattet*  enough,  and  in  the  other,  that  the  fhcriry  may 
levy  the.  Ki**h  debt  on  the  principal,  Hid.  Sheriffs 
having  received  the  King3*  dcht^  upon  their  next  account 
are  to  d  if  charge  the-  d.-kitrs,  on  p:nn  to  forfeit  tj-bie  va- 
lue ;  and  the  ihcriffs  are  to  give  tallies  to  the  King  t  debtors 
on  payment*  Slat,  3  Ed.  1.  c*  J  9.  See  Stat.  25  Geo.  3. 
e.  1$,  regulacing  the  J  ale  of  extended  eftaics,  on  motion  to 
he  ^ourt  of  Exchequer,  by  the  Attorney  General.  See 
furthei  alfo  titles  [iwutioa  ;  K*$tg ;  Prerogative,  and  Cant. 
J>ig.  uife'Zktit*idj&t* 

The  King's  debtor  committed  by  the  Court  of  Exche- 
quer to  the  Ftett,  brought  in:o  B.  R.  by  habeas  W&a% 

VUL.  J, 


charge  of  his  boil,  may  be  removed 
n  k&hiQi  elfins  from  the  Rx chequer. 


and  furrendered 
again  to  the  lb 

t  urij  248. 

DEDTLE-F  XECUTOR.  Tfa  perfon  indebted  to  an©* 
therm  jkes  bis  creditor  or  debtee  his  executor;  oriffurh 
creditor  obtains  lecier  of  admi  nitration  to  his  debtor;  he 
may  retain  fuffkicnl  to  pay  himfelf  before  any  other  cre- 
ditors whofe  debts  are  of  equi]  degree.  Phzjd.  543^  See 
title  sZxe.'vtor. 

DEBTORS.  A  work  of  the  nature  of  this  Dictionary 
is  by  no  meads  adapted  to  political  dlfaujiitions  on  the 
propriety  of  itiiprijbrme»t fit  dSt — nor  to  hillorica!  derails 
of  the  proL cedi n gs  o f foreign  natiant  on  the  fu  bj e t\ .  The 
Legiflaiure,  who  are  the  pioper,  and  indeed  the 
/cya!/ judges,  of  what  regulations  on  the  fubjc£l  are  ne- 
ceffitry,  have  repeatedly  interfered  for  the  relief  of  kqr>ejt% 
mffrtnuatt  debtors,  (too  generally  a  fmall  part  of  the  num- 
ber confined,}  by  infelvent  aeli\  and  the  liberty  of  the 
fubjefl,  in  this  particular,  has  in  the  prefent  reign  been 
much  favoured  by  the  laws  relative  to  anejlj. — See  title 
Arrefii  ;  Prifmen.  What  further,  in  a  Commercial  St&ie 
Jtke  Great  Britain  may  be  fafe  and  nece/Dry,  w  ill  no  doubt 
be  done  without  any  hints  or  fuggellions  of  private  per- 
fens;  whofe  opinions,  however rej^pe&abU;,  can  be  of  very 
little  publicfc  weight. 

By  Stat,  25  3*^45,  for  the  Courts  of  Confid- 
ence in  Zfijuffog  MtddJejfex  and  South-Ami,  the  prov ilium 
of  w1ill.1i  arc  t.vter^ed  by  $.'-:t.  ;,  3.      yi,  nearly 

Wrdt  m  verbis*  to  all  Courts  for  the  recovery  of  fmall 
debts  ;—No  debtor  committed  to  gaol  for  a  debt  not  ex- 
ceeding 20  j.  fliall  be  kept  in  cuftody  on  any  praam  wbat- 
Jbetrer,  mo*e  than  twenty -days — nor  for  a  debt  between 
that  and  40  r.  more  than  forty  days — then  to  be  difcharg- 
cd  without  payment  of  fees,  on  forfeiture  by  the  gaoler 
of  5  L — In  cafe  only  of  fraudulent  concealment  of  mcney 
or  goods  by  the  debtor,  the  time  of  confinement  may 
be  enlarged,  in  the  firft  iuihnce  to  50  days,  and  in  tlua 
lauer  to  60. 

DEBTS,  Priority  0Fj  See  titles  Ajpn* ;  Exccnter; 
Mortgage. 

CflBCEIT^ Deteptio.')  A  fubttc  trick  or  device,  where- 
unto  m:<y  be  referred  all  manner  of  craft  and  coliution, 
tifed  to  deceive  and  defraud  another,  by  any  mean* 
whatfocver,  which  hath  no  other  or  mo 
than  deceit  to  diinnguilh  the  offence.  Wtj 

There  is  a  writ  called  a  Wa it  of  Dec 
one  that  receives  injury  or  damage  from 
any  thing  deteitfutly  in  the  name  of  anoil 
which  he  is  deceived  or  injured;  svhuh 
original  or  judicht.  Reg.  Oyig.  112  :  Old 

Dentit  is  an  offence  at  common  law, 
and  alt  practices  of  defrauding  or  cmteavo 
another  of  his  right,  are  pun  Unable  by 
fonment ;  and  if  far  cheating,  by  pillory,  &c.  Arc  title 
Gtifatt.  Serjeants,  counfellors,  attornies,  and  others  do- 
ing any  manner  of  de  f/r,arc  to  be  imptifoned  a  year  and 
a  day  ;  alfo  pleaders  by  Atceit  (hail  be  expelled  the  court. 
Stat.  3  Ed.  t.  cap,  29. 

If  a  fine  be  levied  by  deceit ,  or  if  one  recover  land  by 
dtcejtt  the  fine,  and  the  recovery,  msll  be  void.  3  Rep,  77, 
and  if  a  man  be  attorney  for  another  in  a  real  acliujt 
againft  the  demandant,  and  afterwards  by  covin  between 
fueh  attorney  and  the  demandant,  the  attorney  makes  de- 
fault, by  which  the  land  is  loft,  the  tenant  who  ioli  the 
laud  fliall  have  a  writ  of  de-th  againtt  ihe  attorney. 

3  A  "  r.  ::.  i-, 


mer  n^nie 

■at  lies  for 
that  doth 
erfon  ;  by 
is  cithsr 
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DECEIT. 


DECLARATION. 


F,  .V  /?.  9$.  So  writ  of  deceit  lies  to  fet  afide  a  fine  and 
r<co/ery  in  C.J?,  of  IsnJs  in  ancient  demefnc,  z  fF.tf  ty. 

In  a  prettipk  qusd  nddat,  if  the  (hcrifT  return  the  reliant 
fummoncd,  where  he  wa*  not  fummoned.  by  which  the 
defendant  lofeth  his  (and  by  default  at  the  grand  cape  re- 
turned ;  the  tenant  fhall  have  a  writ  of  dtfiit  again  II  him 
who  recovered,  tind  againft  the  iherifT  tor  his  fall'c  re- 
turn; and  by  that  writ  the  tenant  fliall  be  reftored  unto 
his  land  again  :  and  the  IhtriiF  fhall  be  punimed  for  his  fit- 
fity.  Fr  N.  B.  97.  If  a  man  bring  a  writ  of dtctit  again  IT  him 
that  recovers,  in  the  firft  atlion,  and  the  fherifF  return  him 
fummoned,  upon  which  far  non-fummons  in  that  a&ton 
cm  finding  the  fume  the  recovery  i:.  reverfedi  in  this  cafe 
the  defendant  mail  not  have  writ  of  deceit  to  recover  the 
land  again,  if  he  were  not  fummoned  \  hut  he  mall  haie 
his  remedy  againrt  the  merilF.  Rtl.  Abr.  621 .  And 
where  J.bi  was  brought,  and  the  defendant  pleaded  in 
abatement,  and  the  pica  was  over-ruled,  the  attornie;  on 
both  fides  by  d^ett  between  them,  to  the  end  the  p];nm  jJF 
might  recover  hi*  debt,  entered  another  judgment  when 
at  mould  have  been  a  eefpmdiat  vufltr;  and  it  was  held 
that  the  writ  of  dtciit  would  not  lie  to  reverfe  the  re  cord  > 
bat  only  to  recover  damage*.  Ibid.  622* 

If  in  a  fuit  or  a£iicn,  another  pcrfon  fliall  come  into 
court  and  pretend  he  is  party  to  the  fait,  add  fo  let  judg- 
ment be  had,  or  fome  other  damage  done  to  the  party 
Hmfclf ;  or  if  one  havecaufc  to  haw  an  action,  and  ano* 
thcr  brings  it  in  his  name,  and  lets  judgment  go  by  non- 
iuit,  or  the  like  ;  the  injured  party  may  have  this  writ  of 
deceit.  F.  N.  B.  96 :  M&xh  4.8. 

If  any  one  forge  a  ftatutc,  Ejfe.  in  my  name,  and  fueth 
2.  ,  thereupon,  for  which  I  am  arretted  \  I  fhall  have 
a  writ  of  deceit  againft  him  that  forged  it,  and  againJlhim, 
who  fied  forth  the  writ  of  capias^t.  And  if  a  peri  on 
procure  another  to  fuc  an  action  againft  me  to  trouble 
me,  I  fhall  have  a  writ  of  deceit,  F.  N.  B.  96* 

There  are  many  frauds  and  dtiitifi  provided  a  gain  ft  by 
ftatute,  relating  to  artificers,  bakers,  brewers,  victuallers, 
falfe  weights  and  me  a  fu  res,  Etfc,  which  are  liable  to  pe- 
nalties and  pwnifhment  in  proportion  to  the  offence  com- 
mitted. And  writ of deceit  lies  in  various  cafes,  for  not 
performing  a  bargain  ;  or  not  felling  good  commodities, 
tiff.  1  JjiJ?.  35  7» 

On  almoft  all  occafions.  where  a  per/on  is  deceived  or 
injured,  and  where  anciently  remedy  was  fought  by  the 
virit  of  deceit,  an  ailion  on  the  cafe  for  damages,  in  nature 
of  a  writ  of  deceit  is  now  more  ufually  brought.  And 
indeed  it  is  the  only  remedy  for  a  lord  of  a  manour  in 
or  out  of  ancient  demefne,  to  rcverfe  a  tine  or  recovery 
had  in  the  king'*  court,  of  lands  lying  within  his  jurifdic- 
tion,  which  would  otherwife  be  thereby  turned  into  frank* 
f:e.  And  this  may  be  brought  by  the  lord  a  gain  it  the 
parties  and  ctjtvi  que  ujt  of  fuch  fine  and  recovery  ;  and 
thereby  he  mall  obtain  judgment  not  only  for  damages 
(which  are  ufually  remitted)  but  alfo  to  recover  his  court 
and  jurifdjfUon  over  the  lands,  and  to  annul  the  former 
proceedings.  3  Lev.  415*  419  :  Raj!,  lint,  loo  4:  Lniw. 
7«1.  749- 

DECENNARY,  A  town  or  tithing  confining  (origi- 
ns I  ly)  often  families  of  freeholders.  Ten  uthings  conipo- 
fed  an  kunjrtd.  The  in  dilution  of  decamtrtei  (or  /r.:-  (- 
pledges)  h  imputed  to  Alfred.  In  thefc  decennaries  the 
tt ticJc  neighbourhood  or  tithing  of  freemen  were  mutu- 
ally pledges  lor  each  other'*  good  behaviour.  I  Cobm, 
n\.  ice  port  Ihiirna. 


DECEM  TALES.  When  a  full  jury  doth  not  appear 
At  a  trial  at  bart  then  a  writ  goes  to  the  fliertif  appmtre 
dttrm  tales  %  fSc,  whereby  a  fupply  is  made  of  jurymen  to 
proceed  in  the  trial.  See  title  jftny* 

DECfF.S  TANTUM.  A  writ  that  lies  on  S^t.  3  8 
j.  r,  ta,  again!)  a  j*rvrr  who  hirh  taken  money  of  either 
party  forgiving  hist  verd  icl  to  recover  ten  titttts  the  fum 
taken.  See  title  Jury.  This  writ  alfo  lies  again  ft  tmhrecwi 
that  procure  fuch  an  in  que  ft;  who  fliall  be  further  pu- 
ni  fried  by  imprisonment  for  a  year.  Reg.Oiig.  is8;  F.N. 
ft  171:  St  :t  }S  Ed.  3-  cap.  1 2. 

DECIMATION^  Deeirnada.]  The  pun  idling  every  lemh 
/.'j'.Vr  by  lot,  was  termed  dfemaffo  fegitmsi  it  like  wife 
figniHe*  tithing,  or  paving  a  tenth  part.  There  was  a 
dedmntkrt  during  the  time  of  the  Ufurper  16^;- 

DECTNERS,  DECENNJERS,  or  DOZEreERS,  Dt- 
cetoumi.]  In  our  an<  ient  Ui%'T  futh  as  w^rc  s*ont  to  have  tlie 
overfightof  the  Ftrimtrgp^  or  views  of  frank-pledge  *  for  the 
maintenance  of  the  King's  peace;  and  the  limits  or  com- 
pafs  of  their  jurifdifliou  wa&  called  Ot£emmt  becaufe  it 
commonly  confined  often  houmolds;  as  every  pcrfon, 
bound  for  himfelf  and  his  neighbours  to  keep  the  peace, 
was  filled  DeeeAfiitr.  Brafi.ltb.  3.  tratt.  t,  e.  15, 

Thefc  feem  to  have  had  large  authority  in  the  time  of 
the  SttxvKft  taking  knowledge  of  caufes  within  their 
circuit*,  and  redrcJling  wrongs  by  way  of  judgment,  and 
compelling  men  thereunto,  as  appears  in  the  laiv*  of 
King  £tfw(tui  the  Ctoffjfvt  Lambart{t  Numh.  %t.  But 
of  late  detettnicf  is  not  ufed  for  the  chjrf  man  of  a 
dixcins  or  daztini  but  he  that  is  fwom  to  the  kind's 
peace,  and  by  oath  of  loyalty  to  the  prince,  is  fettled  in 
the  foctety  0/  a  doxelu. 

A  ifozein  fecmed  to  extend  fo  far  as  a  leet  exiendcth  ■ 
becaufe  in  leets  the  oath  of  loyalty  is  adminiftered  by  the 
(toward,  and  taken  by  all  fuch  as  are  twelve  years  o!d» 
and  upwards,  dwelling  xvichta  the  prccincl  of  the  leet 
1  where  they  are  fworn.  F.N.B+  i£a*  There  arc  now 
no  other  dntcmj  but  leets ;  and  there  is  a  great  dtverfity 
between  ancient  and  modern  times,  in  this  point  of  la*v 
ind  governmem.  2/^,73,  See  1  Cwn.  114:  4  Comm. 
151 :  and  ante  Ddennarj. 

DECLARATION, 
toetlaftifci  Nernath.']  A  legal  fpecificatiort,  on  record, 
of  the  caufe  of  action,  by  a  plaintiff  againft  a  defendant* 
In  the  King's  Bench,  when  the  defendant  is  brought 
into  court  by  bill  vfMuidUfcx,  upon  a  fuppofed  trefpafs, 
in  order  to  give  the  court  a  jurifdicVion,  the  plaintiff  may 
declare  in  whatever  action,  or  charge  the  defendant  with 
whatever  injury  he  thinks  proper,  unlefs  he  has  held 
him  to  bail  by  a  fpecial  ac  ifidm  \  which  the  plaintiff  is 
then  bound  to  purfue.  And  fo  alfo,  in  order  to  h-vc 
the  benefit  of  a  capias  to  fee u re  the  defendant's  perfon, 
it  was  the  ^ntienr  ptac'tiLe^  ::fid  ii  therefore  ll ill  ^aj/^ni- 
able,  in  the  Common  Pleas,  to  line  out  a  writ  of  trefpafs 
qnare  thrttftm  f'tgitt  for  breaking  the  plaintiff's  clofe : 
and  when  the  defendant  is  once  brought  in  upon  this 
writ,  the  plaintiff  declares  in  what  acl  ion  the  nature  of 
his  true  injury  may  require  i  as  in  an  action  of  covenant, 
or  on  the  cale  for  breach  of  contract  or  other  lefs  fort  i- 
ble  tranfgrcfTion;  (?  V&st*  unlels,  by  holding  the 

defendant  to  bail  on  a  fpecial  fit  etiamy  he  has  bound 
himfelf  to  declare  accordingly.  3  Cvmm,  203,  £ee  titles 
At  ctiam\  Capiat  \  Cwr.moa-Pkat+ 


DECLARATION. 


In  cither  cafe,  the  declaration  mould  correfpond  with 
the  procefs,  in  the  names  and  defcriptions  of  the  parties  : 
for  if  there  be  a  material  variance,  the  court  will  let  afide 
the  proceedings  :  unlcfs  where  the  procefs  is  taken  out 
againll  the  defendant  by  a  wrong  name,  and  he  appears 
by  his  right  name,  there  the  plaintiff  may  declare  againll 
him  by  the  name  in  which  he  appears,  Hating  that  he  was  ar- 
reted by  the  other  name  :  for  by  appearing,  the  defendant 
admits  himfclf  to  be  the  perfon  fued;  and  fo  the  vatiance 
is  immaterial.  3  Term  Rep.  61  1. 

The  fubilantial  rules  of  pleading  according  to  which 
declarations  are  to  be  dr.iwu  are  fuunded  in  flrong  fenfc 
and  the  foundcll  and  clofell  logic,  and  fo  appear  when 
well  underftood  and  explained  ;  though  by  being  mif- 
underilood  and  mifapplicd,  they  are  often  made  ufe  of 
as  inftruments  of  chicane.  I  2>.vrr.  319. 

Rtdr-s  re f peeling  the  firm  of  the  Declaration. — The  parties 
plaintiff  urdrmnndant,dcfcndantor  tenant,  ought  to  be  well 
named — The  time  of  a  matter  charged  in  the  declara- 
tion ought  to  be  certainly  allcdged :  and  therefore  in 
mjfumpfit,  the  day  being  omitted  on  which  the  promifc  is 
made,  it  is  bad.  Tel.  94:  PI.  Cm.  24 — A  certain  place 
ought  to  be  alledged  where  every  fact  material  and  tra- 
vcilable  was  done.  Kinb.  226  : — The  gill,  and  every 
thing,  that  is  of  the  eflence  of  the  plaintiff's  action. 
mu:t  be  fct  forth  in  the  declaration.  Thatfecms  properly 
to  be  the  efTence  of  the  artion  without  which  the  court 
could  have  no  fufticient  grounds  to  give  judgment.  Dcil. 
PI.  85. — If  the  declaration  be  not  fufficient  on  which  to 
found  a  judgment,  this  may  be  moved  in  arrefl  of  judg- 
ment after  verdict.  Ibid. — The  decoration  mud  fhew  a 
title  in  the  plaintiff,  See  Cr§.  Eliz.  325  :  Moar  598. — In 
all  cafes  where  an  interell  or  ellate  commences  upon  con- 
dition, the  plaintiff  ought  to  fbcw  it  in  his  declaration, 
and  aver  the  performance  of  it ;  but  when  the  intercft  of 
the  ellate  paffes  prefently,  and  veils  in  the  grantee,  and 
is  to  be  defeated  by  condition  ;  there  the  plaintiff  may 
count  generally,  and  the  condition  fhall  be  pleaded  by  him 
who  is  to  take  advantage  of  it.  7  Co.  10:  Lil.  Keg.  418. 

The  declaration  mutl  contain  fuch  certain  affirmation 
that  it  may  be  traverfed  ;  for  if  there  be  no  certain  af- 
firmation to  make  the  declaration  itfclf  traverfable,  it 
will  not  be  cured  after  a  verdict,  becaufe  it  is  a  defect  in 
i'ubflance.  Co.  Li:.  303  :  Co.  Jac.  361  :  2  Bidjl.  214:  Cro. 
E.Kz.  33,  441  :  2  Sound.  319. — If  a  declaration  be  good 
in  part,  tnough  bad  as  to  another  part,  the  plaintiff  is 
entitled  to  judgment  for  fo  much  as  is  well  allcdged, 
efpecially  if  it  be  not  of  an  entire  demand.  10  Co.  115: 
Rcl.  Abr.  784,  5  ;  2  Sbr.\t.  103  :  I  SaU.  133  :  Vide  3 
Burr.  1235. 

For  pre\enting  unneceffary  length  of  declarations,  it 
has  been  fpecially  ordered,  that  in  actions  of  covenant, 
the  declaration  is  not  to  repeat  more  of  the  deed  than  is 
ncceflary  for  the  alignment  of  the  breach,  and  not  to 
repeat  the  covenant  in  the  ccn:!ufion. — In  aclions  of 
flander,  long  preambles  to  be  forbor'n,  and  no  more  in- 
ducement than  what  is  necefiary  for  the  maintenance  of 
the  action  ;  but  when  it  requires  a  fpecial  inducement, 
or  colloquium. — In  actions  upon  general  flatutcs,  the  de- 
claration not  to  repeat  the  ftatute,  but  to  conclude 
•  againll  the  form  of  the  ftatute  in  fuch  cafe  made  and 
provided.' — In  actions  of  debt  upon  judgment  had  in 
the  Ccurts  at  IVrJimi/ftr,  to  recite  only  the  judgment; 
but  if  on  a  judgment  had  by,  or  againll  an  executor  or 


adminiflraror,  then  the  action  of  debt  u- on  that  judg- 
ment, to  repeat  the  declaration  and  judgment.  R.  .)/. 
1654.  §  13. — In  a  declaration  on  action  founded  on  a 
deed,  the  plaintiff  need  not  fct  forth  more  than  that  part 
which  is  neccflary  to  entitle  him  to  recover.  Coxy).  665. 
And  it  will  be  fufficient  to  ftatc  the  fubHance  and  legal 
cffccl  even  of  fuch  part ;  which  is  fhorter,  and  not'liable  to 
mif-rccitals  and  literal  millakes.  The  diflinction  is  be- 
tween that  which  may  be  rejected  a*  furpiufage  (which 
might  have  been  (Iruck  out  on  motion)  and  what  can- 
not :  where  the  declaration  contains  impertinent  matter* 
foreign  to  the  caufe,  and  which  the  Mailer  on  a  reference 
to  him  would  flrike  out  (irrelevant  covenants  for  ifl- 
flancc),  that  will  be  rejected  by  the  Court  and  need  not 
be  proved.  13ut  if  the  very  ground  of  the  aoion  is  rmf- 
flated,  as  where  the  plaintiff  undertakes  to  recite  that 
part  of  a  deed  on  which  the  action  is  founded,  and  it  i« 
mif-recited,  that  will  be  fatal  i  for  then  the  cafe  declared 
on  is  different  from  that  which  is  proved,  and  he  mull 
recover  fettmdttm  allegata  et  probata.  Doug,  665.  Brijlsw  v. 
Wright  and  another  ;  and  the  notes  there. 

Of  Declaration^  in  Chief,  Dt  bene  ejp,  and  Bjtbe-bj. — 
There  are  two  ways  in  which  the  plaintiff  may  declare, 
the  one  on  the  return-day  of  the  writ,  which  is  called. 
dt  Irr.e  cJJ'e,  conditionally,  until  fpecial,  or  common  bail 
be  filed  ;  the  other  after  the  dsy  for  filing  common  bail, 
or  when  the  defendant  has  juflified  his  bail,  which  is  called 
in  chief.  If  to  fpeed  the  caufe,  the  former  is  thebcil  way 
of  proceeding.  And  a  rule  to  plead  may  be  given  on  the 
fame  day. — When  a  Declaration  is  filed  dc  bene  ejfe,  till 
common  bail  or  appearance  entered,  or  tit)  fpecial  bail  be 
filed,  notice  that  it  is  fo  filed  mull  be  given  to  the  defen- 
dant in  writing,  hr.pey  K.  B. 

The  plaintiff  cannot  declare  in  chief,  unlcfs  common 
bail  be  filed  by  the  defendant,  or  plaintiff  ha*  done  i: 
for  him.  Smithy.  Painter,  2  Tnm  R<p.  719  :  1  Tet.n.  Rep. 
635  :  Coo'.t  v.  Raven.  And  it  mull  be  filed  the  term  tiie 
writ  is  returnable.  Hara'u:.  138. 

W  hen  the  defendant  has  filed  common  or  fpecial  bail 
for  himfelf,  any  perfon  may  deliver  or  file  a  Declaration 
againll  him  by-thc-by,  at  any  time  during  the  term 
wherein  the  procefs  again fl  the  defendant  is  returnable, 
fedent:  curia  ;  and  the  practice  hath  been,  that  the  plain- 
tiff, at  whofc  fuit  the  procefs  is,  might  declare  againll 
the  defendant  in  as  many  actions  as  he  thinks  fit,  before 
the  end  of  the  next  term,  after  the  return  of  the  procefs. 
Impry.  K.B.  177.  Sec  4  Bun.  21 80. 

Of  the  time  of  declaring. — The  plaintiff  mull  declare 
before  the  end  of  the  term  next  after  the  return  of  the 
procefs;  or  the  defendant  may  llgn  a  mn-pm  (except  in 
replevin)  without  entering  any  rule  to  declare,  and  the 
defendant  Dial!  have  colls  taxed  as  ufual.  Star.  13  Gir.  z. 
e.  2.  §  5.  And  no  rule  to  declare  need  be  given  in  K.B. 
either  by  bilJ  or  original. 

by  the  general  rules  of  law,  a  plaintiff  mull  declare 
againll  a  defendant  within  twelve  month  after  the  re- 
turn of  the  writ.  But  by  the  rules  of  the  court,  if  he 
do  not  deliver  hi>  Declaration  within  two  terms,  the  de- 
fendant may  fign  judgment  of  non  pto$.  Though  unleli 
he  takes  fuch  advantage  of  the  plaintiff's  neg'ect,  the 
plaintiff  may  flill  deliver  a  Declaration  within  the  year. 
2  Term  Rep.  112:  3  Term  Rep.  123.  The  defendant  can- 
not fign  a  non  pros,  unlcfs  he  enter  his  appearance  within 
the  term  the  writ  b  returnable.  Harefa,  138:  2  Tern 
3  A  ft  f  Rep. 


DECLARATION. 


DECREE. 


Rjp  719,  To  prevent  2  non-prat  being  figncd,  the  plain-  j 
tiff  may  get  a  Side- bar  rule,  if  the  defendant  is  not  in 
cuftody,  the  laft  day  of  the  fecond  term,  for  time  to  de- 
clare, until  the  firft  day  of  the  next  term  ;  and  he  may 
have  as  many  rule*  as  he  likes,  from  term  to  term,  but 
ihere  muft  be  two  in  a  term,  vfc,  one  from  the  full  iLy 
of  the  term  to  the  M  day,  and  the  other  from  the  laft 
day  to  the  firft  day  of  the  next  term.  But  the  defen- 
dant may,  if  he  thinks  proper,  move  ihc  court,  that  the 
Jaft  rule  may  be  peremptory,  Iirtpey,  K,  8. 

In  all  Notices  «f  Declamtietts,  care  is  to  be  taken  that 
the  caufe  be  properly  named,  as  well  as  the  cou]  t  io 
which  the  fult  is  inftitutcd;  and  in  notices  of  Declara- 
tion, the  nature  of  the  action  is  to  be  expreflcd,  and  at 
vhofc  fait  prosecuted,  and  the  time  limned  to  plead  to 
fuch  Declaration.  R,  T.  1  Get.  2. 

Of 'cirtittiag,  mtJIayittg  %beA&y  and  place  in  Dtdaratwtt**— 
It  is  ufual  when  the  caufe  of  action  wit!  admit  of  it,  to 
entitle  the  Declaration  generally,  of  the  term  in  which 
the  writ  h  returnable  ;  but  it  fhould  always  be  entitled, 
after  the  time  when  the  caufe  of  action  is  Hated  to  have 
accrued  :  therefore  where  the  caufe  of  action  in  Hated  to 
have  accrued  after  the  firft  day  of  the  term  in  which  the 
writ  is  returnable,  the  Declaration  Ihould  be  entitled  of 
a  fubfequent  day  in  that  terra,  and  not  of  the  term  gene- 
rally j  for  as  a  general  title  refers  to  the  firft  day  of  the 
term,  upon  fuch  a  title  it  ivould  appear,  that  the  action 
was  commenced  before  the  cauf;  of  it  accrued.  Yet 
where  the  caufe  of  a tixon  was  Ltated  tp  have  accrued  on 
the  firft  day  of  the  term,  the  couj  t  on  demurrer  held,  that 
the  declaration  might  be  entitled  of  the  term  generally, 
for  the  delivery  of  the  declaration  is  the  aft  of  the  party, 
and  in  ancient  times  it  could  not  have  been  delivered 
till  the  fitting  of  the  court ;  fo  that  the  caufe  of  aclton 
might  well  have  accrued,  beforethcadn.il  delivery  of  the 
Declaration.   1  Tertn  Rrp.  116:  Pt&  2  Lev.  1 76;  and  3 

If  the  caufe  of  afiion  arifes  within  the  term  the  De- 
claration is  of,  then  do  not  entitle  it  a*  of  the  term 
generally,  but  make  a  fpecia!  day  after  the  caufe  of  ac- 
tion accrued,  as,  "  Thnrfimy  next  after  the  Afurn?  af 
Ail  Swh*  in  Mkbatltaat  Term,  in  the  3  2d  year  of  the 
reign  of  King  Qmgt  3."  in  Ik  ad  of  "  Micha/htnt  Term" 
generally* 

If  the  plaintiff  dec  3  a  res  on  a  nutc,  the  day  is  material, 
and  ancffcntial  part  of  the  agreement,  from  whivh  he 
cannot  vary  ;  ib  on  3  bond  or  other  writing  j  but  in  the 
cafe  of  a  common  ajjwkfjifi  the  day  is  a  Hedged  only  fur 
form,  t.mi  there  fore  tin;  defendant  cannot  confine  the 
I  plaintiff  to  the  day  nlledged  in  the  Declaration.  Sir. 
zi :  FiJe  Co.  Lit.  2tf  3  :  Plvatd.  Cw,  z+  a. 

In  other  caftj,  ai  in  trefp^fs,  aiTaulr,  battery,  Erff,  the 
day  is  immaterial,  but  is  in  general  laid  after  the  caufe 
of  acVion  accrued,  and  bffore  the  term  or  time  of  which 
the  Declaration  is  intitted* 

in  local  anions,  where  poflV.Tion  of  land  is  to  be  re- 
covered, or  damages  for  ait  Bi"tu;il  trefpafs,  or  for  wafle, 
CsrY.  affecling  land,  the  plaintiff  mull Jay  his  Declaration, 
or  declare  his  injury  to  have  happened  in  the  very  county 
and  place  where  it  really  did  happen ;  but  in  tranfttory 
acTions,  for  injuries  that  might  have  happened  any  where, 
S3  debt,  detinue,  fhnder,  and  iheJike,  the  plaintiff  may 
declare  in  what  county  he  uleafes,  and  t-^c  uial 


muft  be  had  in  that  county  in  which  the  Declaration  is 
laid.  3  CWj-w.  294.  See  title*  AB'm  \  Fertnt. 

Tn  action  of  debt,  upon  a  bond,  the  plaintiff  in  his 
dnhnaiK  1  muft  allcdge  a  place  where  the  bond  was  made, 
became  the  jury  fhould  com?  Irom  that  place  ;  and  if 
this  be  omitted,  the  dechmtiM  is  ill.  Dyer  15,  39:  1  Ndf. 
Air.  6  1  9. 

It  is  good  to  lay  large  and  fuftkient  damages  io  decla- 
ratiimt :  and  damages  fhall  not  be  given  for  that  which 
is  not  contained  in  the  declaration,  and  only  for  what  is 
materially  aliedged.  10  Rip.  1  ]  $  :  1  Ltll.  Ahr.  38 J, 

Where  3  dtctkrtttm  is  defefiive,  it  U  fometimcs  aided 
by  the  ftatutes  of  amendment  and  jeofail},  ?Jc+  but  they 
help  only  matters  of  form,  not  matters  of  fubftance, 

C  Rtpr  35,  See  titles  Amendment :   jf '  ^  :  v. 

On  ftUtg  Dtelarettknt,  copies  thereof  are  ferved  on  the 
defendants  or  their  aitornics,  tec.  And  by  an  order 
of  all  the  judges,  (  1  2  IK  v)  the  plaintiff's  attorney  is  not 
obliged  to  deliver  the  defendant's  attorney  the  original 
Derftwath*  \  but  in  Head  of  it,  is  to  deliver  a  true  copy  of 
the  Dtilar&t'tQn\  upon  delivery  or  tender  whereof,  the  de- 
fendant's attorney  mall  pay  for  fuch  copy  after  the  rate  of 
4<7.  per  iheet,  &rV.  and  it  any  perfjn  refute  to  pay  for  the 
copy  tendered,  the  faid  copy  is  to  be  left  in  the  office, 
with  the  clerk  that  keep*  the  file*  of  Decimation;,  and 
thereupon  the  plaintiff's  attorney  giving  rule  to  plead, 
may,  for  want  of  a  plea,  fign  judgment;  and  before  any 
plea  ftiall  be  received,  the  defend  ant's  attorney  is  to  pay 
fur  the  copy  of  the  d&Ureih  . 

And  by  ano:hcr  order,  {Triu  2  Ge&+  z,)  in  every  caufe, 
where  fpcfJal  or  common  bail  is  filed,  and  noiice  given 
to  the  plain  tift",  a  copy  of  the  Detlettatioa  lhall  be  deli- 
vered to  the  attorney  for  the  defendant,  who  fhall  pay 
fee  it  according  to  the  ufuatrate  ;  but  jf  liie  defendant's 
attorney,  or  his  clerk  in  his  abfencc,  refufes  lo  pay 
for  fuch  copy  ;  or  if  it  happscs  the  habitation  of  the 
attorney  for  the  defendant,  be  unknown  to  the  attor- 
ney for  the  plaintiff ;  then  it  (hail  be  lawful  to  leave  the 
copy  with  the  officer  of  the  court  appointed  for  filing 

DttUtt iitiot; j,  which  lhall  be  good,  giving  notice,  £jrV.— 
There  are  fcveral  other  rules  of  Court  as  to  the  filing 
and  delivering  Declarations,  isV,  for  which  fee  the  fever al 
books  of  Practice,  and  further  this  Di&  tideaiV,ia> 
t'ut\  PrveeJsfPrijbatrr&e. 

DECREE,  The  judgment  of  2  court  of  equity  on  ?.ny 

bill  preferred.  See  title  Cbaxccjy, 
1     A  decree  in  Chancery  is  of  the  like  nature  with  a. 

judgment  at  Common-law.  C&wt  P*p,  534. 

Where  there  is  but  one  wit  nefi  again  ft  the  defendant** 

anfwer,  the  plaintiff  can  have  no  decree.  1  f  Wn.  161. 
Where  no  ordinary  procefs  upon  the  iWt  decree  will 

ferve  for  the  execution  thereof,  there  muft  be  a  new  bill 

to  pray  execution  of  the  firft  decree  by  a  fccond  decree. 

a  Lif  ta.  Rep.  127,  tz$.  Sec  title  &Wa<*y. 

Verbal  agreement,  though  fubfrtjuent  to  the  decree,  yet 

fhall  not  flay  the  execution  of  ir,  but  the  remedy  mull 

be  by  original  bill.  2  Chan-  Cu/ei  S. 

Whenever  a  dec  1  ee  is  entered  by  canfent,  the  merit* 

of  it  fhall  never  afier  be  enquired  into,  unleis  thc/o  be 

an  objretion,  that  the  word  confeut  beftruckout  of  the 

order.  MS.  Narentv.  tfai#. 

Several  qucJligna  and  difputes  were  heretofore  warmly 

agitated,  as  to  the  ati.hority  of  th  :  Matter  of  the  Roils 

to  hear  and  determine  caufe; ;  and  us  to  his  general 

P'V.Vfcl 


DECREE. 


DEED. 


power  in  the  Court  of  Chancery:  to  quiet  which,  it 
was  timbre  J  by  Srr.f.  3  (/«.  %+  r.  30,  that  all  orders  and 
df  ;reei  by  bim  maJc,  except  fuch  as  by  the  courfe  of  the 
court  were  appropriated  to  the  great  feal  alone,  mould 
be  deemed  to  be  valid,  fubjecl  neverthelefs  to  be  dif- 
charged  or  allowed  by  ilic  Lord  Chancellor  ;  and  fo  sis 
they  flmll  not  be  inrolied  till  the  fame  arc  figncd  by  his 
Lord  (hip. 

If  either  party  to  the  fuit  thinks  hi  mfelf  aggrieved  by 
a  decree,  he  may  petition  the  Chancellor  For  a  rc-btaring, 
whether  it  was  heard  before  the  Chancellor  himfclf  or 
any  of  the  Judges  facing  for  him,  or  before  the  Mailer  of 
the  Rolls.  For  in  all  cafes  tt  is  the  Chancellor's  decree 
and  mult  be  figned  by  bim  before  it  is  enrolled  j  which  11 
done  of  courfe,  unlefa  a  re- hearing  be  dcJtrcd.  Every 
petition  for  a  re-hearing  mull  be  figned  by  two  counfc), 
ulujlly  fuch  as  have  been  concerned  in  the  caufe ;  Cer- 
tifying that  they  apprehend  the  caufe  is  proper  to  be 
re-heard.  And  upon  the  re. hearings  all  the  evidence 
taken  in  the  caufe whether  read  before  or  not,  \i  then 
admitted  to  be  read  ;  becaufe  it  is  the  decree  of  the 
Chancellor  himfeif,  who  only  firs  to  hear  reafons  why 
it  fhould  not  be  enrolled  and  perfe&edj  at  which  time 
all  omifttons  of  either  evidence  or  argument  may  be  fup- 
plied*  Gi&\  Rrj>.  1 5 1  r  2. — But  after  the  decree  is  once 
fignpd  and  enrolhul,  it  c.i n not  be  re- hc£rd  or  rectified 
but  by  Bill  of  Review,  or  by  appeal  to  the  Hun  ft 
of  Lords. 

A  Bill  of  Review,  may  be  had  upon  apparent  error  in 
judgment,  appearing  upon  the  face  of  the  decree  ;  or  by 
fpectal  Jeavc  of  the  court,  upon  oath  made,  of  the  dis- 
covery c-f  new  matter  or  evidence,  which  could  not  pof- 
fibly  be  had  or  uicd  at  the  time  when  the  decree  palled. 
Hut  no  nuw  evidence  cr  matter  then  in  the  knowledge  of 
the  parties,  and  which  might  have  been  ufed  before, 
fhsll  be  a  ituueient  ground  for  alicll  of  Reutw.  3  Cvmr.. 

Sec  further  this  DiitL  title  Chantry  \  and  Vitu  tide 
becec. 

On  a  new  bill  to  cerry  a  decree  into  execution,  the 
Court  may  vary  and  alter  what  is  thought  proper  ;  but  on 
a  re-hearing,  no  father  than  the  petition  extends  ;  but  if 
the  petition  be  3  gam  it  the  decree  in  general*  though 
p^icuhr  1  talons  arc  flVen,  the  whole  is  open  ;  but 
other  wife  it  is,  if  the  petition  be  only  againd  one  or  Iivo 
partlcalirs.  SeL  Co/h  ut  Chart.  13, 14. 

The  rule  of  court  is,  that  on  appeal  the  whole  caufe  Is._ 
open;  but  on  a  re-hearing,  only  fo  much  as  h  petit  i  -v.-.:  i 
agaiuft  ;  if  all  do  not  petition,  it  is  open  only  to  the  pe- 
titioners- £.  C,  C.  24. 

<  if'i'ee  may  be  altered  upon  proper  application,  the 
fame  term  it  is  pronounced,  without  a  re> hearing  - — No 
original  bill  can  be  to  vacate  a  decree  itgncd  and  cn- 
rclled. — SViat;crsr  proper  to  be  excepted  to  upon  the 
Mailer's  report,  thall  never  be  objected  to  a  decrcu  after 
the  report  confirmed.  7  Fin,  Abr*  400. 

A  decree  gain  eu  by  fraud,  may  be  let  afide  by  petition, 
st  well  as  a  judgment  at  law  by  motion:  a  fwtfori  mi:y 
foch  decree  be  fet  afide  by  bill.  3  P.  ft'xtu  ill.  If  a  de- 
cree be  obtained  and  enrolled,  \o  that  the  caufe  cannot 
be  re  heard,  then  thejy  ti  no  remedy  but  by  bill  of  re- 
view,  which  muft  be  on  error  appealing  on  the  face  ofthe 
decree,  or  on  matters  fubfequeut  thereto*  as  a  reieafc, 
cr  a  receipt  diurovcred  fij^c-  3  P.  Hfau*  37  *  - 


DECRETALS,  Decretals]  A  volume  of  the  Canw- 
La~»u,  fo  railed,  containing  the  decreet  of  fun  dry  Pq/*j  ; 
or  a  DigeA  of  the  canons  of  all  the  councils  thit  per- 
tained to  one  matter  under  one  head.  Sec  title  Canon -Law, 

DECURLARE.  To  bring  into  order.  M*.  Ang,  ton,  1. 

D  E  D P  AN  A , Ded-bane  Sax. ]  An  aci ual  homic i do,  or 
man/laughter.  Ltg.H,  1.  c*  85* 

DEDI,  This  word  amounts  to  a  warranty  in  law;  as 
if  it  be  fatd  in  a  dad  or  conveyance,  That  A.  B.  hath 
Given.,  to  C.  D.  it  is  a  warrant}'  to  him  and  his  heirs. 
Co.  Lit.  30-j..  Alfa  dtd't  imports  a  power  of  giving  any 
thing.  H-jh,  12,  See  title!  Convtyante :  Ottd, 

DEDICATJON-DAY,  Btfium  Dtdicati»xii . ]  The  fealc 
of '  deJicnthn  of  churches,  or  rather  the  fealrVrfy  of  the 
Saint  ancl  Patron  of  a  church  ;  which  was  celebrated  not 
only  by  the  inhabitants  ofthe  place,  but  by  thofe  of  all 
the  neighbouring  villages,  who  ufuallycame  thither;  and 
fuch  afi'emblies  were  allowed  as  lawful:  It  was  ufual  for 
the  people  to  fen  ft  and  drink  on  thofe  days ;  and  in  many 
parts  of  England,  they  Hill  meet  every  year  in  villages 
for  this  purpofe,  which  days  are  called  Fecfis  or  If1  aha, 
Coi'jcl. 

DEDIMUS  TOTESTATIiM.  Is  a  writ  or  com  mi  f- 
fion  given  to  One  or  more  private  perfons,  for  the  fpeed- 
ing  fame  act  appertaining  to  a  jud^e,  or  lorne  court: 
And  it  is  granted  mole  commonly  upan  fug^etiionj  that 
the  parry  who  is  to  do  fornething  before  a  judge,  or  in 
court,  is,  fo  weak  that  he  cannot  travel  ;  as  where  a  p?r- 
fon  lives  in  the  country,  to  take  an  anfwer  in  Cbanctiy  \ 
to  examine  witncfles  in  a  caulb  depending  in  that  court ; 
to  levy  a  fine  in  the  Common  Pi(mi  ttft. — Qu  renew- 
ing the  commillion  of  the  peace,  there  conieth  a  writ  of 
d'dimui  p^tcjlaiem  out  of  Chancery,  directed  to  fome  an- 
cient juitice^  to  take  the  oath  of  him,  which  is  newly 
inferted.  See  title  Jujfita. 

D.EDIMU5  PaTtVTATJifc!  JOE  ATmRNATO  FaCIEKDO. 

As  the  word*  of  writs  do  command  the  defendant  to  ap- 
pear, Esfr.  anciently  the  judges  would  not  fufier  the  par- 
ties co  in  dee  attornies  in  any  action  or  fuit,  without  the 
King's  writ  of  Dedimaj  Ptttfleium,  to  receive  their  at- 
tornies :  But  now  by  iiatutcs,  the  plainttiF  or  defendant 
may  make  attornies  in  mits  without  fuch  writs.  Afetu 
iVrt.'.i?;.  55,56*  See  title  Amrnhs* 

DEED, 

Factum.]  An  inflrument  in  parchment,  or  paper,  but 
chit: fly  in  parchment,  compreiiending  a  contrsLt  or  bar- 
gain between  parcy  and  party  ;  or  i»n  agreement  of  the 
parties  thereto,  for  the  matters  therein  contained  :  And 
it  cc  nil  (Is  of  three  principal  points,  turiftngt  j'eaiit:?  and 
ttelhrcty  i  writing,  to  rxprels  the  contents;  icaling,  to 
tctltfy  the  content  of  the  parties ;  and  delivery,  to  m^kc 
it  binding  and  perfect.  Taint  de  hey. 

%  What  tt  Deed  is. 
II.  lite  Rcqnijitei  r>  maie  agted  Dned. 
Ifl.  H&&  et  Deed  tnety  ie  'avoided, 

IV.  Shortly,  of  tht  inroliingt  exptfttian  and  pleading  tf 
Deeds. 

L  A  Deed  if  a  Writing  fcaled  and  delivered  by  the  par- 
tics.  1  hrfti  \  j  ti    It  is  iometiDies  called  a  charter,  rcr/*, 
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from  3t  m*t*riale ;  bat  mo  ft  ufually,  when  applied  to 
the  t  ran  faction  of  private  fubjecls,  il  i*  called  a  deed,  in 
Latin  ;Wlumt  becaufe  it  is  the  molt  fokmo  and  au- 
thentic itS  that  a  man  can  poflibly  perform,  with  re- 
lation to  the  difpofal  of  1m  property  j  and  Therefor*1  a 
man  (hall  always  be  </'  /^by  his  own  dcid,  or  not  per- 
mitted to  aver  or  prove  atry  thing  in  contradiction  to 
w tiA i  In:  h;is  c.n:c  fo  1o!emnJy  and  def'bmtt-ly  :ivuwcd, 
PUxttii.  414..  If  a  deed  be  made  by  more  parties  than 
onfj  there  ought  to  be  regularly  as  many  copies  of  it 
as  there  are  parties,  and  eachlhould  be  "cat  or  indented 
(formerly  in  acute  angles,  tujfat ■  fieiftutm,  tike  the  teeth  of 
a  faa%  bin  at  prcfent  in  a  waving  line)  ofi  the  top  or 
iides  to  tally,  or  corrrfpond  with  1  lie  other;  which  deed, 
io  made,  i  .  called  an  /Wwwr,  Formerly  t  when  deeds 
were  more  concile  than  at  prefem,  it  was  uiual  to 
write  both  parrs  on  the  Time  piece  of  parchment,  be- 
ginning at  the  middle  and  continuing  to  the  contrary 
tnds,  with  fome  word  or  letters  of  the  alphabet  written 
between  them  ;  through  which  the  parchment  was  cot, 
either  in  a  llrait  or  indented  line,  in  finch  a  manner  as 
to  leave  hall  the  word  on  one  part  and  half  on  the  other, 
Deeds  thus  made  were  denominated  J,a^n/Li  by  the 
canon  ill?,  and  with  us  fbhcgr/tfhat  or  band -writings, 
M'.rfer^  p.  a.  £  27  ;  the  word  cir*°rapbum  or  eyrograpbuiB 
being  ufually  that  which  is  divided  in  making  the  in- 
dentures of  a  fine.  Sec  title  C$n4$i^.«-4tot  at  length 
indenting  only  has  come  into  uie,  without  cutting 
through  any  leiters  at  all ;  and  it  feems  at  prefent  to 
serve  for  little  o'.hcr  purpofe,  than  to  give  name  to  the 
fpecics  of  the  deed.  Sec  further  t  Injl.  229  {a)  fa  n. — 
When  the  feveral  parts  of  an  indenture  arc  interchange- 
ably executed  by  the  feveral  parties,  that  part  or  copy 
which  is  executed  by  the  grantor  is  ufually  called  the 
Original^  and  the  reft  are  Cesmttrpfirtj  \  though  of  late  it  is 
moft  frequent  for  all  the  parties  to  execute  every  part, 
which  renders  them  all  triginals,  A  deed  made  by  one 
party  only  is  not  indented,  but  pvltcd  or  fhaved  cjuite 
even  ;  and  therefore  called  a  dettl-pdly  or  a  ftngle  deed. 
UfL  J  J7 1,  a. 

A  dredpolf  b  fatd  to  be  a  deed  tcftifyjng  tint  only  one 
of  the  parties  to  the  agreement  hath  put  his  fea]  to  the 
fame,  where  fuch  party  is  the  principal  or  only  pcrfon, 
whofe  content  or  act  is  necellary  to  the  deed:  and  it  is 
therefore  a  plain  deed,  without  indenting,  and  is  ufed 
when  ihe  vendor,. for  example,  only  feats,  and  there  is 
no  need  of  the  vendee's  fealing  a  counterpart  becaufe 
the  nature  of  the  contract  is  fuch,  as  to  require  no  cove- 
nant from  the  vendee,  Wr.  Cc  Lii.  55. 

The  feveral  parts  of  deeds  by  indenture,  are  belong- 
ing to  the  feoffor,  grantor,  or  leflbr,  who  hare  one ;  the 
feoffee,  grantee,  or  leflcc,  who  have  another  ;  and  fome 
other  perfons,  as  truliees,  a  third;  tsV.  and  the  deed- 
poll  which  is  tingle,  and  of  but  one  part,  is  delivered  to 
the  feoffee,  or  grantee,  &e. 

All  the  part*  of  a  deed  indented,  in  judgment  of  law4 
malec  but  one  intire  deed  ;  but  every  part  is  of  a?  great 
force  as  all  the  pans  together,  and  they  are  etleemcd  the 
mutual  ads  of  either  party,  who  may  be  bound  by  either 
part  of  the  fame,  and  the  words  of  the  indenture  are  the 
word*  of  either  party,  ttfi .  But  a  deid  fill  ii  the  fole 
tteed  of  him  that  makes  ir,  and  the  words  thereof  ihall 
be  faid  to  be  his  words,  and  bind  him  only.  PfaatiL  134, 
42 1  ;  Lit./.  370. 


II.  u  The  ftkst  ttQUisirt  oradced  is,  that  there 
be  perrons  able  tocontrjit  and  be  contracted  with*  for  the 
purpofes  intended  by  the  deed  ;  and  alfo  a  thing,  or 
fubjeCi  m  nircr  to  be  contracted  for;  all  whit.  I"  mull  he 
exprefled  by  fuflkiem  names.  Co.  Lit.  3;.  So  as  in 
every  grant,  there  mufl  be  a  grantor,  a  grantee,  and  a 
thing  granted;  in  every  J  cafe,  a  leflbr,  a  Icfter.  and  a 
thing  demifed. 

Some  pcrfons  are  difit 'Jed  to  contract  by  Common-law, 
and  fome  by  ftotute  ;  fome  abfolutely,  and  fome  feeundum 
tptld  only;  as  in  cafe  of  infants,  feme  coverts,  ideots, 
perlbns  nm  am  pa  mttifii^  aliens,  tenants  in  tail,  eccle$- 
aftical  perfons,  and  others  \  fom=  of  which  may  not  make 
any  deeds  or  eft  .ilea  by  them  stall,  others  L*u  t  fo  and  fo 
limited  and  qualified.  Si  at.  32  Hem.  %.cap.  28. — See  tit. 
Ltaftf, 

Difabiiities  to  make  deeds,  &t.  are  chiefly  amongft 
perfons  of  non-fane  memory,  infants,  aliens,  women 
who  have  hufhands,  men  who  have  wives,  £sV.  pcrfons 
bom  deaf  and  dumb,  perfons  attaint  of  tr*afon  or  felony, 
or,  in  a  pr&mnnirft  clerks  convift,  lenant  in  tail,  eccle- 
fiaihcal  ptrlbns,  as  bilhopi,  parens,  and  the  li lee,  with 
refpeel  to  lands,  l5V,  which  they  hold  as  fuch  ;  joint 
tcnar.rr.,  tenants  in  common,  coparceners,  difteifors, 
diffei  flees,  Uc.  See  thefc  feveral  titles. 

He  who  has  only  an  fflate  for  his  own  or  anolher'i 
life,  or  a  leafe  for  years  of  land,  may  give,  grant,  or 
charge  it  at  his  plcaiurc  f  >r  fo  long  as  his  etlate  lafis; 
and  it  ivill  be  good  to  all  purpofes,  and  againft  all  per- 
fons  for  that  time 

And  a  man  who  has  an  elbiC  in  land  to  him  ami  his 
wife,  and  his  heirs,  may  make  vvhateflate  he  will  of  it, 
and  this  will  be  good  againft  all  but  his  wife,  and  that 
for  her  life  only.  7  C«.  is:  Cc.  Ut.  42:  Prrk*  §  J  Sin 

The  King  for  the  greatnefs  of  his  pcrfon,  is  dif.ibled 
to  take  by  deed  impaii ;  and  therefore  if  a  feoff  inert  bc 
made  to  lilm  there,  and  livery  of  feifin  be  made  upon  it, 
tbil  will  be  VOld  ;  but  he  is  t>>  take  by  matter  </" retard, 
which  is  of  an  higher  nature  than  a  deed.  //r«.  Fait  and 
Fwjftntnt  Hi 

Lcalrs  m^de  to  the  King  by  colleges,  deans,  and  chap- 
ters, or  any  other,  having  a  fpirituaJ  or  ecclcuaftical 
living,  again  ft  the  Stat,  \  3  FJi^t  c.  io,  are  reftrained  by 
the  I. tine  wBty  as  well  as  leafes  made  to  common  pcrfon  j. 
S  Cs'  '4- 

The  siamts  of  the  parties  to  deeds  ferve  to  diJlinguifti 
pcrfons,  and  to  make  the  perfon  intended  certain  ;  yet 
tniltakci  in  this,  unlefs  they  be  very  grofs,  will  not  hurt, 
nihil faeit  grrer  ttomhtk  cunt  de  tbrpur*  ttosfttit*  Buijl*  21,  22 ; 
2  Buiji.  302,  303  :  Co.  Lit.  3  :  P«L  9  36. 

But  if  the  name  of  baptifm  or  fomame  be  mttaken,  as 
jc for  Tfomu*        thb  >a  dangerous.  Mw  407, 
And  fee  z  Bui/.  70 :  Perk  f  39* 

Ir  1  Mo  prudent  to  add  the  addition  of  each  party,  as 
the  place  oi ' te/idcme,  with  his  or  her  tte£>£t>f>rtfrfiat,  or 
Mjr/rry* 

There  arc  many  defcripiion$  of  grantors  and  grantees  ; 
as  [  1 )  Proper  , names  of  bapiifm  and  furnames,  and  the 
names  of  corporations,  or  bodies  politic  or  corporate* 
(2)  Names  or  dignifies,  oiiicc,  and  iheJtke.  And  thefe 
(of  both  forts  )  will  admit  a  detenp^on  made  good  by  re- 
putation. And  fo  land  will  pais  to  one,  by  the  name  of 
a  ftttt  who  is  a  AjWj  fo  to  tmc  by  the  name  of  a  wjfe 
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who  is  not  a  cy//>,  27  Ed.  3.  85  :  Bulfl.  3  ;  if  t hey  be 
reputed  or  known  by  that  name.  Hob.  32. 

There  mult  be  f u  h  a  per  Ton  m  tfft  at  the  time  of  the 
deed  made  as  is  narr.eu,  and  the  parties  mull  be  able  to 
give,  and  capable  10  receive  that  which  is  given  or  grant- 
ed by  rhe  deed-  Plow  J  345  :  Co.  Lit.  z,  3  :  Ptrk.  43.  52. 

And  therefore  if  an  annuity  be  granted  to  the  ri^ht 
heirs  of  J.  S.  he  being  then  living,  this  is  void;  for 
there  is  none  fuch,  nor  can  be  whillt  he  lives.  Pak. 
$52.  Sec  C'v.  Car.  zz. 

If  a  man  gets  another  name  by  common  cfteem  than 
his  right  name,  and  he  is  known  by  his  other  name,  his 
deed  made  bv  this  other  name  may  be  good.  6  Co.  36  : 
Co  l.t.i  :  Ptrk.  §4t. 

The  miltake  is  lefs  dangerous  where  any  other  part 
of  the  deed,  or  fomc  other  addition,  mall  make  the  per- 
ibn  intended  certain.  6  Co.  36  :  Co.  Lit.  3  :  Perk.  $  40. 

As  to  the  fubjeft-maitcr  of  Contracts,  Grants,  £yV. 
See  this  Dift.  title  Grant,  and  other  proper  titles. 

2.  The  deed  mud  be  founded  upon  good  and  fufficient 
confideration.  Not  upon  an  ufurious  contract,  {Stat. 
1  3  £//s.  e.  8,)  nor  upon  fraud  or  collufion,  cither  to  de- 
ceive purihafors  bona fide,  {Stat.  27  Eliz.  c.  4,)  or  jult  and 
lawful  creditors;  {Stat.  13  Eliz.  e.  5  ;)  any  of  which  bad 
confiderations  will  vacate  the  deed,  and  fubjecl  fuch 
perfons,  as  put  the  fame  in  urc,  to  forfeitures,  and  of- 
ten  to  imprifonmcnt.  A  deed  alio  or  other  grant,  made 
without  any  confideration,  is  as  it  were,  of  no  eifeft  ; 
for  it  is  conltrucd  to  inure,  or  to  be  effectual  only  to  the 
ufe  of  the  grantor  himfclf.  Perk.  §  533.  The  confider- 
ation may  be  either  a  good  or  a  valuable  one.  See  fur- 
ther title  Conjiaeiation,  and  poll.  III. 

In  deeds,  the  confideration  is  a  principal  thing  to  give 
them  effect  :  and  the  foundation  of  deeds  ought  always 
to  be  honclt.  That  a  deed  was  executed  upon  a  corrupt 
,'igreement,  dehors  the  deed,  may  be  averred  in  pleading. 
See  the  cafe  of  Collins  and  Blantem,  a  new  and  very  pe- 
culiar cafe.  2  //'•  /.  341,  £sV. 

3.  The  deed  mull  be  writ***,  or  (as  is  the  cafe  at  prc- 
fent  with  mai.v  initruments,  fuch  as  Bonds,  Policies  of 
Infuranec,  fee.)  printed',  for  it  may  be  in  any  character, 
or  any  language  ;  but  it  mud  be  upon  paper  or  parch- 
ment, for  if  it  be  written  on  Cone,  board,  linen,  lea- 
ther, or  the  like,  it  is  no  deed.  Co.  Litt.  229:  F.  N.  B. 

IZ2. 

All  the  matter  and  form  of  a  deed,  mull  be  written 
lifwri  the  ftaling  and  delivery  of  it;  for  if  a  man  fc.ils 
and  delivers  an  empty  piece  of  parchment  or  paper,  al- 
though he  therewithal  gives  commandment  that  an  obli- 
gation or  other  matter  mall  be  written  in  it,  which  is 
done  accordingly,  yet  this  will  not  make  it  a  good  deed. 
Co.  Lft.  171:  Ptik.  $.  118,  119:  See  Moor  28 :  Haley 

156*  7-  ,  '    ti     '  ■  v 

A  deed  may  be  written  in  any  hand,  as  in  text,  court 

cr  Roman  hand ;  cr  in-  any  language,  as  in  Latin  or 

Wtm  \  and  is  as  good  as  a  deed  wiittcn  in  B*gbjb,  and 

in  a  lecretary  hand.  2  Co.  3. 

Jt  may  be  written  either  in  a  piece  of  loofe  paper  01 

p.  rchmcnt,  or  in  a  paper  or  parchment  fewed  in  a  book. 

bio.  Oblig.  67:  Co.  Lit.  137,  139. 

A  deed  mull  alfo  have  the  regular  Stamps,  impofed  on 

it  by  the  feveral  liatutes,  for  the  increalc  of  the  public 

revenue  ;  cife  it  cannot  be  given  in  evidence. 


Formerly  many  conveyances  were  made  bv  poio!,  or 
word  of  mouth  only,  without  writing;  but  this  giving 
a  handle  to  a  variety  of  frauds,  the  Stat.  29  Car.  1.  e.  3, 
enacts,  that  no  leafc,  eftatc,  or  in'.ercrt  in  lands,  tene- 
ments, or  hereditaments,  made  by  livery  of  fcifin,  or  by 
parol  only,  (except  leafes  not  exceeding  three  years  from 
the  making,  and  whereupon  the  referved  rent  is  at  leaft 
two-thirds  of  the  real  value)  (hall  be  looked  upon  as  of 
greater  force  than  a  leafe  or  eftate  at  will  ;  nor  lh;»ll  any 
alignment,  grant,  or  furrender  of  any  intcrefl  in  any 
freehold  hereditaments  be  valid  ;  unlefs  in  both  cafes 
the  fame  be  put  in  writing,  and  figned  by  the  party 
granting,  or  his  agent,  lawfully  authorilcd  in  writing. 
See  title  Frauds. 

4.  The  matter  written  mult  be  U^aily  and  ordnh-  fee 
forth;  that  is,  there  mult  be  words  fafficient  to  fpecify 
the  agreemeiu.  and  bind  the  parties  ;  which  fufiiciency 
mull  be  left  to  the  courts  of  law  to  determine.  Co.  Lit. 
225.  For  it  is  not  abfolutcly  neceflary  in  law,  to  have 
all  the  formal  parts  that  are  ufually  drawn  out  in  Dredst 
fo  as  there  be  fufiicient  words  to  declare  clearly  and  le- 
gally the  party's  meaning.  But,  as  thefe  formal  and 
orderly  parts  are  calculated  to  convey  that  meaning  in 
the  clearelt,  ditlinftclt,  and  molt  effectual  manner,  and 
have  been  well  confidcrrd  and  fettled  by  the  wifdom  of 
fucceflive  ages,  it  is  prudent  not  to  depart  from  them 
without  good  reafon  or  urgent  ncccflity  ;  therefore  they 
Ihall  be  recapitulated  in  their  ufual  order.  Sec  1  lnjl.  6. 

It  may  in  the  firlt  place  be  genci nlly  obferved  with  re- 
gard to  the  words  rcquifitc  in  a  deed  ;  that  they  depend 
upon  the  eltate  intended  to  be  conveyed.  If  a  man 
would  purchafe  lands  or  tenements  in  fee-fimple,  it  be- 
hoves him  to  have  thefe  words  in  his  purchafe,  To  have 
and  to  bold  to  him  and  to  bis  heirs ;  for  thefe  words,  hit 
heirs,  {only)  make  the  eltate  of  inheritance,  in  all  feoff- 
ments and  grants.  But  this  is  to  be  underftood  of  natu- 
ral bodies :  for  if  lands  be  given  to  a  fele  body  politic 
or  corporate,  (as  to  a  bilhop,  parfon,  vicar,  mailer  of 
an  hofpital,  E*Vi)  there,  to  give  him  an  eltate  of  inhe- 
ritance in  his  politic  or  corporate  capacity,  he  mull  ufe 
thefe  words,  To  have  and  to  hold  to  him  and  bis  fuceeffon. 
Co.  Lit.  8,  fcrV. 

If  an  eltate-/*//  is  intended  to  be  created,  the  words 
-mull  be,  To  have  and  to  bold  to  him  and  to  the  heirs  of  hit 
body.  Sec  title  Fee. 

Thcinfcrtion  of  the  word  heirs  or fuccefors,  as  the  cafe 
requires,  is  therefore  abfolutely  nccclTary  in  conveyances 
of  eitates  of  inheritance  ;  for  if  a  man  purchafe  lands  by 
thefe  words,  To  have  and  to  hold  to  him  for  t-ver,  he  ha* 
but  an  eftatc  for  term  of  life.  Sec  Co.  Lit.  8  b.  &e. 

We  may  now  proceed  more  particularly  to  obferve  on 
the  formal  and  orderly  parts  of  a  Deed. 

The  Prcmifcs  are  ufed  to  (cts  forth  the  number  and 
names  of  the  parties,  with  their  additions  or  titles. 
They  alfo  contain  the  recital,  if  any,  of  fuch  deeds 
agreements,  or  matters  of  fact,  as  arc  ncceflary  to  ex- 
plain the  rcafons  upon  which  the  prefeut  transition  is 
founded;  and  herein  alfo  is  fet  down  the  confideration 
upon  which  the  deed  is  made.  And  then  follows  the 
certainty  of  the  grantor,  grantee,  and  thing  granted. 

Next  come  the  Habendum  and  Tenendum.    '1  he  office  of 
the  habendum,  is  properly  to  determine  what  ellate  or  in- 
tcrclt  is  granted  by  the  deed  ;  though  this  may  be  per- 
formed, and  fometimes  is  performed  in  the  premife*. 
'  in 
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JV  *  huh  cafe  die  habendum  may  lcfle.i%  enlarge,  explain, 
or  qualify,  but  not  Totally  contradict  or  be  repugnant  to, 
fcha  eflate  granted  in  ihe  premifes*  As  if  a  ^rant  be  11  to 
^  and  the  heirs  ofhis  hody,**  in  the  premifes,  habendum 
**  to  him  and  his  heir*  far  ever,*'  or  yifet&tfk*  htiv  st 
has  an  ellate  tail,  and  a  fee-fimpfe  expectant  thereon. 
Co.  IrVf.  2X  ;  2  Ad/,  /ty.  19,  23:  CVa.  47^-  But* 
had  it  been  in  the  premifes,  "  10  him  and  his  tain," 
babi»dumv  f!  to  him  for  life,*'  the  baLzndutn  would  be 
utterly  void.  2  Rtp.  23  :  8  Re?  565  for  an  eftateof  in* 
heritance  is  veiled  in  him  before  the  fmii^Lm  comes, 
and  MX  not  afterward*  be  taken  away,  or  dcvellcd,  by 
it.  The  ttttaiJum,  "  and  to  hold/*  is  no*  of  very  little 
ufc,  and  is  only  kept  in  by  cuilonv  It  was  fometimcs 
formerly  ufed  ro  figuify  the  tenure,  by  which  the  eflate 
granted  was  to  be  holdcn  ;  viz.  11  {px#iittm  pet  jh  vhium 
military,  in  burgag^  in  iibetoJZfsgU,  Sec.*'  But,  all  rlicfc 
being  now  reduced  to  free  and  common  fnenge,  the  tc- 


that  ftaruce  directing  all  future  purchafers  to  hold,  not 
t>f  the  immediate  grantcr,  hut  of  (he  chief  lord  of  the 
fee  ;  this  aft  of  the  tawsJum  bath  been  alfo  antiquated  ; 
though  for  a  long  time  after  we  find  it  mentioned  in  an- 
crept  charters,  (hat  the  tenements  {ball  be  holden  dt  tu* 
p'tiiiliinit  ihminhf&ifij  but,  as  this  cxprthTcd  nothing  more 
tiian  the  Ihtutc  had  already  provided  for,  it  gradually 
grew  out  of  ufe,  St?e  title  Tenure. 

Next  follow  the  TtT/Ki  <f  Jlijtafaifou,  if  any,  upon  which 
the  grant  is  made  ;  the  firlt  of  which  is  the  reddendum t  or 
refer vacion,  whereby  the  grantor  doth  create  or  rcferve 
feme  new  thing  to  hlrnfdf  out  of  what  be  had  before 
granted.  A*  *4  rendering  therefore  yearly  the  fum  of 
ten  fhiLiings,  or  a  pepper  corn,  or  two  days'  ploughing, 
or  the  J  ike.'*  Under  the  pure  feudal  fyliem,  this  ren- 
der, reditu*  t  return,  or  rent,  con  filled  in  chivalry,  prin- 
cipally of  military  fe r vices ;  in  villcnage,  of  the  moll 
flavifh  offices;  and  in  focage  it  ufuatly  confilh  cf  money, 
though  it  may  Hill  canfitl  of  fervicc»„  or  of  any  other 
certain  profit.  To  make  a  reddendum  good,  if  it  be  of 
any  thing  newly  created  by  the  deed,  the  refervation 
mutt  be  to  the  grantors,  or  fome,  or  one  of  them,  and 
not  to  any  ftranger  to  the  deed.  Ph-md*  13:8  Rep.  71. 
But  if  it  be  of  ancient  ferv ices  or  the  tike,  annexed  to 
the  laud,  then  the  reservation  may  be  to  the  lord  of  the 
fee. 

Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  Condition  i  as  to  which,  fee  fully  title  Candrimt, 

Next  may  follow  r!ie  claufe  pf  Warranty. 

•1  'his  Was  anciet,  inferted  in  deedi  to  fVcure  the 
eftate  to  the  grantee  and  his  heirs,  &t,  and  was  a  &vt- 
ttaxj  rial,  annexed  to  the  land  granted,  by  which  the 
grantor  and  his  heirs  were  bound  to  warrant  the  fume  to 
trie  grantee,  and  his  heirs,  and  that  they  fhould  quietly 
bold  and  enjoy  it  {  or  upon  voucher,  SsV.  the  grantor 
fhould  yield  other  lands,  to  the  value  of  what  thou t J  be 
evicted.  Sec  further  title  H-'anantj. 

After  warranty  usually  follow  Csven&nis,  or  conven- 
tions j  which  are;  daufes  of  agreement  contained  in  a 
deed,  whereby  either  party  may  Aipulate  for  the  iruth  of 
cerrain  facte,  r;r  may  ulnd  himfetf  to  perform,  or  give, 
fame  thing  to  the  other.  Thus  the  gtantor  may  to  ve- 
na m  that  he  hath  a  right  to  convey  ;  or  for  the  gran- 


tec's  quiet  enjoyment ;  or  the  like  ;  the  £ranr?e  may 
covenant  to  pay  his  rem,  or  keep  the  premises  in  repair, 
uiV.  If  the  covenantor  covenants  for  himfelf  and  hti 
htiri^  it  is  then  a  covcnai.t  real,  and  de fee oas  upon  (he 
heirs,  who  aru  bound  to  perform  it,  provided  they  have 
affcti  by  defcent,  but  not  Qthrrwife :  if  he  covenants 
alfo  for  bis  txsenwrt  zn&  ndminiprators^  hisperfonal  afiets, 
as  well  as  hi*  real,  are  likewifr  pledged  for  the  perform- 
ance of  the  covenant ;  which  makes  loch  covenant  a  bet- 
ter fecuriry  tlu.u  any  Tiwnwr/y.  It  is  alfo  in  lb  me  re* 
fpeeb  a  Jefs  fccurity,  and  therefore  more  beneficial  to 
the  grantOfj  who  ufuaily  covenant  only  for  the  acts  of 
himfelf,  and  his  anceftors,  wherein  a  general  njnrrantj 
extended  to  all  mankind.  For  wiiieh  rtcfonj  the  cove- 
nant has  in  modern  practice  totally  fupcrfeded  the  othtr. 
See   fuiiy  this  ti;lcs  Ajfttit  iltvt  .crj^  A$gim<ntA 

Lallly,  comes  the  CstKlvfo/i,  which  mentions  the  exe- 
cution and  date  of  the  deed,  or  the  time  oftti  being 
given  or  executed,  either  exprefijy,  or  by  reference  in 
fome  day  or  year  before-mentioned,  Not  but  a  deed  is 
hough  it  mention  no  date  :  or  hath  a  falfe  date, 
or  even  if  it  hath  an  impoSible  date,  as  the  30th  of 
Fibru&ryi  provided  the  real  day  of  its  being  dated  or 
given,  shu  ii  d-.-'ivered,  ctn  be  proved.  L\  Lit.  46 : 
Djfer  28  — See  futt her  title  Date. 

5.  A  jtjib  requisite  for  making  a  good  deed  Is  the  r,W- 
of  it.    This  i;  nceeffary,  wherever  any  of  the  parlies 

defire  it,  and,  if  it  be  not  done  on  bU  requcft,  the  deed 
is  void  ns  to  him.  If  he  can,  he  fhould  read  it  himfelf; 
if  he  be  blind  or  illiterate,  another  mull  read  it  to  bfrn> 
If  it  be  read  falfly,  it  will  be  void  ;  at  Icaft  for  fo  much 
as  is  mif-rccitcd:  unlefs  it  be  agreed  by  collufton,  that 
the  deed  (hall  be  read  falfe,  on  purpofe  to  make  it  void  ; 
for  in  fuchcafe  it  mall  bind  the  fraudulent  party,  2  £ep. 
3,  9;  ti  27. 

6.  Itis  requitke  that  the  party  or  parties,  whofederdk 
is,  fimuld  ffid^  and  now  in  moll  caies  ihoutd^f^  it  alfo. 
The  uleof  feals,  as  a  mark  of  authenticity  to  letters  and 
other  inftruments  in  writing,  is  extremely  antient-  We 
read  of  it  among  the  Jtvjt  and  Per/tans  in  the  etrlieft  and 
molt  facred  records  of  hillory*  Uut  in  the  times  of  our 
Saxvn  ancellors,  they  were  not  much  in  ufe  in 

The  method  of  the  Saxtnj  was  for  fuch  as  could  write  to 
fubferibe  their  names,  and,  whether  rhey  could  write  or 
not,  to  atnx  the  fign  of  ihe  crof>;  which  cullom  our  il- 
literate vulgar  do,  for  the  mo  ft  part,  to  this  day  keep 
u;i  ;  l.v  1:1,.,;.!?.  .t  croTs  tor  u.cir  mark',  when  unable  >o 
write  their  names.  In  like  mannfr,  the  Nwrratns,  a{ 
their  firfl  fettleraent  in  France  ufed  the  practice  of  leal- 
ing^  inly,  without  writing  their  fjaxne1! ;  which  cuJtom 
continued,  when  learning  made  its  way  among  then?, 
though  the  reafon  for  doing  it  h.^  ceft&dj  and  lu'iicc 
the  charter  of  Edward  the  Cwftjhr  to  WtfiMinjltr-Ahbey^ 
himicK  bring  brought  up  in  Kormomiy^  was  wkneAed 
tm'v  hy  hi;  feal,  and  js  generally  thought  to  be  the  old- 
eft  fealed  charter  of  any  authenticity  in  Em§bt*d+  Ltunh* 
Artbekn  51. — At  the  Conquelt,  the  ft'orrtntn  lords  brought 
over  into  this  Kingdom  their  own  fxlhions  ;  and  inno- 
duced  waxen  ilnh  only,  i n [lead  of  the  En^ii/u  methods 
of  writing  their  D-imes,  and  figniog  with  the  ftgnof  the 
crofs.  Itigiirh.  And  in  the  r^n  of  Edwaid  \.  every 
freeman,  and  even  fuch  of  the  more  fublbntiaJ  villains 
as  weie  fit  to  be  put  upon  juries,  had  ditir  diiUn^t  par- 
ticular 
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ticulir  Seals.  Ejcm,  \\EJ.  I.  Coats  of  Arms  were 
not  introduced  into  feats,  nor  indeed  into  any  other  ufe, 
till  about  the  reign  of  Richard \.  who  brought  tbcm  from 
the  Croifade  in  the  Holy  Land. 

This  ncgleft  of  finning,  and  reding  only  upon  the 
authenticity  of  feats,  remained  a/cry  long  among  uj ; 
for  it  was  held  in  all  our  books  that  fealing  alone  was 
fuiHcient  to  authenticate  a  deed  :  and  Co  the  common 
form  of  attclling  deeds,  11  J'ealed  and  delivered,"  con- 
tinues to  this  day  ;  notwithstanding  the  Stat.  29  Cat.  z. 
c.  3,  before- mentioned,  revives  the  Saxmt  cullom,  and 
exprcfily  direcls  the  Jtguing^  in  all  grants  of  lands,  and 
many  other  fpecici  of  deeds:  in  which  therefore  figning 
fcems  to  be  now  as  nccefiary  as  fealing,  though  it  hath 
been  fomctimes  held  that  the  ouc  includes  the  other. 
3  Lev.  1  :  S:ra.  764. 

7.  A  feventh  requifire  to  a  good  deed  is,  thru  it  be 
</c//tW,  by  the  party  himfelf  or  his  certain  attorney  : 
which  therefore  is  alfo  exprefi'ed  in  the  attettation  ;  "  fail- 
ed an.i  .  '  A  deed  takes  etFeft  only  from  this 
tradition  or  delivery;  for  if  the  date  be  falfe  or  im- 
pofl-b'c,  tl.e  delivery  afccrtatns  the  time  of  it.  And  if 
another  pcrfon  feals  the  deed,  yet  if  the  party  delivers 
ic  hm,f*lf,  he  thereby  adopts  the  fealing  ;  Peri.  §  130'; 
ar  d  by  a  parity  of  rcafon  the  figning  alfo,  and  makes 
them  both  his  own.  A  delivery  may  be  either  ab- 
solute, that  is,  to  the  party  or  grant=e  himfelf ;  or  to 
a  third  pcrfon,  to  hold  till  fome  condition  be  performed 
on  the  part  of  the  grantee ;  in  which  lall  ca(c  it  is  not 
delivered  as  a  deed,  but  as  an  r/hc-w ;  that  is,  as  a  fcrowl 
or  writing,  which  is  not  to  take  effect  as  a  deed,  till  the 
condition  be  performed,  and  then  it  is  a  deed  to  all  in- 
tones and  purpofes.  Co.  Lit.  36. 

The  /tuning  is  of  great  ufe,  for  the  fubftribing  wit- 
neflcsto  the  deed  may  be  dead,  when  proving  their  death, 
and  the  hand-writing  of  the  party  executing  the  deed, 
will  be  Sufficient  to  cilabiiih  the  fame.  If  a  wiiting  is 
not  fealed,  it  cannot  be  a  d<-rd.  3  Inji.  169  :  ;  Rep.  2%. 
Sec  fanhcr,  2  Rep.  3  :  2  Ret.  Abr.  28  :  1 2  Rep.  fo  : 
H>b.  96. 

If  two  make  a  dud,  and  one  of  them  feals  it  at  one 
time,  and  the  other  at  another  time ;  this  is  a*  good  as 
ir  they  fealed  it  together.  Lane  32. 

If  I  have  fealed  my  deed,  and  after  I  deliver  it  to  him 
to  whom  it  is  made,  or  to  fome  other  by  his  appoint- 
ment, and  fay  nothing,  this  is  a  good  delivery. 

So  if  I  takethcf/'x/in  my  hand,  and  ufe  thefe,  or  the 
like  words,  here  takt  him  ;  or,  this  -utill fervc  ;  or,  / <U- 
/  m  th'n  as  my  deed ;  or  /  deliver  bim  you  ;  thefe  are  de- 
liveries. 

So  if  I  make  a. ked  of  land  to  another,  and  being  upon 
the  land,  I  deliver  the  deed  to  him  in  the  name  or  feifin 
of  the  land  ;  this  is  a  good  delivery. 

So  if  the  tired  be  fealed,  or  lying  in  a  window,  or  on 
a  tabic,  and  1  ufe  thefe,  or  the  like  words,  There  he  is, 
uke  it  as  my  deed:  This  is  a  good  delivery,  and  per- 
fects the  deed;  for,  as  a  deed  may  be  delivered  by  words 
without  acts,  fo  may  it  alfo  be  delivered  by  ads  without 
words.  9  CV.  1 37 :  Dyer  167, 192 :  Co.  Lit.  36, 49:  35  AJf. 
pi.  6.  Contra*  if  the  party  to  whom  made  takes  it  with- 
out any  ac*  done  purporting  to  be  a  delivery.  But 
where  parties  have  come  for  thepurpofe,  and  done  every 
thing  but  delivery,  it  has  been  adjudged  a  good  deli- 
very. Cto.  Slab  7  :  1  Leon,  140. 

Vox..  I. 


Regularly  tV.-e  may  not  be  two  detireric  of  a  deed, 
for  where  the  rlrft  doth  take  effect,  the  fecund  is  void : 
Uide/s  ic  be  vehere  the  deedh  delivered  to  a  finger  as  art 
e/crvwi  mr,  when  a  deed,  good  at  firft,  becomes  void  af- 
terwards ;  *r,  a  feme  cover:  feals  a  deed,  and  after  being 

i  fole,  delivers  ic  again,  tf&  Pe>*./c?7.  154:  Co.  Lit.  4$  ; 

'  c  Rep,  119. 

The  delivery  of  a  d(r  f  may  be  alledgcd  at  any  time 
after  the  date  ;  but  not  before.  Dyer  315,  A  deal  may 
be  good  without  all  the  orderly  and  formal  parts ;  but 
without  delivery,  it  is  no d«-d.  I  /«//.  35:2  R'p.  5. 

8.  The  lall  requifuc  to  the  validity  of  a  deed  is,  the 
nt'rfuxtUn,  or  execution  if  it  in  the  pre/mce  of  -xitnejfes :  this 
however  is  necciTary,  rather  for  prefcrving  the  evidence, 
than  for  conftituting  the  offence  of  the  deed.  Our  mo- 
dern deeds  are  in  reality  nothing  more  than  an  improve- 
ment or  amplification  of  the  hwU  trjrata  mentioned  by 
the  feodal  writers ;  {Feud.  I.  1.  /.  4 ;)  which  were  written 
memorandums,  introduced  to  perpetuate  the  tenor  of  the 
conveyance  and  invelliture,  when  grants  by  parol  only 
became  the  foundation  of  frequent  difpute  and  uncer- 
tainty. To  this  end  they  rcgiftered  in  the  deed  the  per- 
fons  who  attended  as  witneffes,  which  was  formerly  clone 
without  their  figning  their  names,  (that  not  being  al- 
ways in  their  power)  but  they  only  heard  the  deed  read ; 
and  then  the  clerk  or  fcribe  added  their  names,  in  3  fort 
of  memorandum,  u  hits  teftibus,  &c.  This  like  all  other 
folemn  transactions,  was  originally  done  only  warn  pari- 
bus, 'Feud.  I.  2.  t,  32,)  and  frequently  when  atfemblcd 
in  the  court-baron,  hundred,  or  county-court,  which 
was  then  exprefied  in  the  attellation,  leflt  canvtatu,  hun- 
dreds, &C.  Spe/nt.  Glo/s.  228  :  Madox  Formal.  N.  22  1 ,  322, 
660. — Afterwards  the  attcitation  of  other  witnefTes  was 
allowed,  the  trial  in  cafe  of  a  difpute  being  Hill  rcferved 
to  the  pares ;  with  whom  the  witnefTes  (if  marc  than  one) 
were  afibciated  and  joined  in  the  verdict ;  (Co.  Lit.  6;) 
till  rhat  alfo  was  abrogated  by  the  Stat,  of  ttrkt  12  Ed-w. 

2.  Jl.  1.  e.  2.  And  in  this  manner,  with  feme  fuch  claufe 
of  hi  is  tefiibm,  are  all  old  deeds  and  charters,  particularly 
Magna  Cbarta  wirneiTed.  And  in  the  time  of  Sir  Ed- 
ward Cdey  creations  of  nobility  were  Aill  wimeffed  in 
the  fame  manner.  2  /«/?.  77.  But  in  the  Ring's  com- 
mon charters,  writs,  or  letters-patent,  the  ftiie  is  now 
altered  :  for  at  prefent  the  King  is  Irs  own  witnefs,  and 
attefis  his  letters  patent  thus,  witnefs  ourfclf  at 
minfter,  Sec.1*  a  form  which  was  introduced  by  Riehara  I. 
but  not  commonly  ufed  till  about  the  beginning  of  the 
fifteenth  century  ;  nor  the  claufe  of  hits  te.'/iins  entirely 
difconlinued  till  the  reign  of  Utnry  VJIl  ;  which  ua«  a!(o 
the  ;era  of  discontinuing  ir,  in  the  deeds  of  fubjeds, 
learning  being  then  revived,  and  the  faculty  of  writing 
more  general;  and  therefore  ever  fincc  that  time  the  wit- 
nefi'es  have  ufually  fubferibed  their  alteration,  cither  at 
the  bottom,  or  on  the  back  of  the  deed.  2  lujl.  78. 

l'rom  what  has  been  before  laid  down,  it  will  follow, 
that  it  a  deed  wants  any  of  the  efTential  rcquifucs  before- 
mentioned  ;  either,  !.  Proper  panic:,  and  a  proper  fub- 
jeft  matter. — 2.  A  good  and  fufheient  conftderation.  

3.  Writing  on  paper  or  parchment,  duly  ftamped.— 

4.  Sufficient  and  legal   words,  properly  difpofed  . 

5.  Reading  if  defircd  before  the  execution. — 6.  Scaling; 
and,  by  the  ftatute,  in  moll  cafes  figning  alfo ;— or  7.  De- 
livery, it  is  a  void  deed«^  initio.  It  may  alfo  be  avoid- 
ed by  nutter  <ee  poJlfaQo,  as  1,  By  rafure,  interlining. 

*  3B  or 
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•r  other  alteration  in  any  material  part;  unlefj  a  me- 
morandum be  m.idc  thereof  at  the  time  of  execution  and 
actclbtion.  1 1  AY/*.  27. —  t,  By  breaking  off,  or  defacing 
the  feal.  5  Rrfi.  23 — 3.  By  dclivciing  it  up  to  be  can- 
celled ;  that  i%  to  have  lines  drawn  over  it  in  the  form 
fcf  ft  Utfice  work "pf  cumtlli  j  though  thr  phrafc  is  now 
ufed  figuratively  for  any  manner  of  obliteration  or  de- 
facing 11.-4.  By  the  difagreement  of  fuch,  whofe  con- 
enrrenre  is  nccellary,  in  order  for  the  deed  to  Hand  ;  as 
a  hulband  where  a  feme-covert  is  concerned  ;  an  infant, 
or  perfon  under  durefs,  when  thofe  cifabilities  arc  re- 
moved ;  and  the  like.— 5.  By  the  judgment  or  decree  of 
a  court  of  judicature.  This  was  anciently  the  province 
cf  the  court  of  Star-cbamba '-,  and  now  of  the  Chancery  : 
when  it  appears  that  the  d-ced  was  obtained  by  fraud, 
force,  or  other  foul  practice :  or  is  proved  to  be  an  ftbfo- 
lutc  forgery.  Tct>>.  74:1  Vtntr.  348.  In  any  of  thefc 
cafes  the  deed  may  be  avoided,  either  in  part  or  totally, 
according  as  the  caufe  of  avoidance  is  more  or  lefs  cx- 
lenftvc. 

Ma  r  particularly. — If  there  be  any  alteration,  rafurc, 
or  interlining  made  in  any  part  of  the  deed  before  the  tk- 
ititry  of  it,  this  will  not  hurt  the  deed. 

But  in  fuch  cafes  it  is  policy  to  make  a  memorandum 
of  it  upon  the  back  of  the  deed,  and  to  give  the  wit- 
nefles  notice  cf  ir,  (;hn  is  now  ufually  done  in  the  aitcf- 
tation  of  the  deed  thus  :  Sealed  and  delivetcd,  the  word — 
Itingfrfl  interlined,  tec.)  For  othcrwifc,  if  it  be  in  any 
place  material,  as  in  the  name  of  the  grantor,  grantee, 
in  the  limiting  of  the  cftate,  or  the  like,  and  it  cannot 
be  proved  to  be  done  before  the  fealing  and  delivery  of 
it,  efpecially  if  it  be  a  deed  poll,  it  is  very  fufpiciotfs. 
Co.  Lit.  37,  225  :  Perk.  §  125,  116,  127,  128,  155. 

Where  an  cftate  cannot  have  its  effence  without  a  deed, 
there,  if  the  deed  is  rsfed  in  any  material  part,  after  the 
delivery,  it  makes  the  eftate  void  :  but  if  the  elbie  may 
have  efl'cnce  without  a  deed,  then,  notwithstanding  it  is 
created  by  deed,  and  that  deed  is  rafed,  it  (hall  not  de- 
flroy  the  cftate,  but  the  deed.  1  Nelf.  Abr.  625. 

When  a  chofc  in  action  is  created  by  deed,  the  de- 
struction of  fuch  deed  is  the  deft  ruction  of  the  duty  it- 
fe.'f ;  as  in  cafe  of  a  bond,  bill,  tee.  though  it  is  not  fo, 
where  an  cllate  or  intcrcft  is  created  by  a  deed.  3  Hulk. 
120. 

If  a  deed  be  fupprciTed,  on  proof  made  that  it  came 
to  the  party's  hands,  and  of  its  contents,  the  perfon  in- 
jured, will  have  the  fame  benefit  to  hold  the  eftate,  as 
if  the  deed  could  be  produced.  2  fan.  280.  A  per- 
fon committed  for  burning  a  deed,  fee  2  Fern.  561 :  Abr. 
Caf.  £q.  169.  An  indorfemcne  on  a  deed,  at  the  time  of 
*hc  fealing  and  delivery,  is  a  part  of  the  fame  :  but  if  an 
inderfement  be  after  the  delivery,  it  is  a  new  deed.  Mod. 
Caf.  237. 

Deeds,  if  fraudulently  made ;  when  got  by  corrupt 
mgrtcmtHty  as  on  ufurious  contract ;  and  when  made  by 
firce or  durefs^  tec.  arc  void  :  fo  they  arc  for  uncertainty, 
and  by  realon  of  infancy,  coverture,  or  other  di  (ability  in 
the  makers,  tec.  2  Rot.  Abr.  28 :  1  Inft.  253:  1 1  Rtp.  27. 

A  deed  may  be  good  in  part,  and  void  in  part  ;  or 
good  againft  one  perfon,  and  void  as  to  another :  if  all 
the  parts  of  a  deed  may  by  law  Hand  together,  no  one 
pr.rt  1l1.il I  make  the  whole  void.  And  if  a  deed  by  any 
tonfir u/f ion  of  law  be  conllrucd  to  have  le^al  operation,  the 
law  will  not  make  11  utterly  void,  though  it  may  cot 


operate  according  to  the  purport  of  the  deed  :  alfo  the 
law  will  tranfpofeand  marftul  claufes  in  deeds,  to  come 
at  their  true  meaning ;  but  not  to  confound  them. 
Where  the  words  of  a  deed  may  have  a  double  intend- 
ment, enc  Handing  with  law,  and  the  other  contrary  to 
it,  the  intendment  that  llandeth  with  law  fhall  be  taken. 
I  L  :.  .  '  .  4-i  :   1  hjl.  4:,  217  :  I  hhep.  Abr.  540. 

IV.  Deeds  of  Bargain  ami  Safe  are  to  be  i  moiled,  by 
Stat  27  Urn.  8.  c.  t6.  A  copy  of  a  bargain  and  falc  in- 
rollcd,  fhall  be  as  fufiicirnt  as  the  original  deed,  by  Stat. 
to  An,  c.  iS.  feci.  3.  But  eftates  in  fee  arc  now  gene- 
rally grantrd  and  conveyed  by  indentures  of  l.aft  and 
reltofc.  All  deeds  are  to  be  regifle&d  in  the  counties  of 
York  and  Middltfex.  Sta:.  z  Erf  3  An.  c.  4  i  5  An.  c.  18: 
6  An.  r.  35  :  7  An.  c.  20  :  8  (»Y>.  2.  c.  6  :  25  Gee.  *  c.  4. 
And  it  is  much  to  be  wifhed  that  regitlers  wtre  univer- 
fally  eftablilhed  throughout  the  kingdom.  Sec  lurthcr 
title*  Bargain  and  Sale,  Conveyance,  Jnrollmcnt,  &c. 

It  may  here  be  curforily  obferved,  that  of  convey- 
ances by  the  Common  law,  fome  may  be  called  original,  or 
primary  conveyances ;  which  are  fuch  by  means  whereof 
the  benefit  or  eftate  is  created,  or  firft  arfes :  others  are 
.  >  ./.  r/,  or  fecondaty  ;  whereby  the  benebt  or  cftate, 
originally  created,  is  enlarged,  rcllraincd,  transferred, 
or  cxtinguifhed. 

Original  conveyances  are. — t.  Feoffment ;— 2.  Gift; 
3.  Grant; — 4.  Lcafc; — 5.  Ex.hange  ;— 6.  Parririon. 

1)  1 .  ..ie, — 7.  Relcdlc  ; — S  Confirmation;  

9.  Surrender; — 10  Alignment: — 11.  Dc. balance. — 
See  thofe  titles,  and  alfo  particularly  title  Cotro-yanct, 
and  z  Comm.  295,-310. 

There  arc  four  grounds  for  the  ixpoftion  of  deeds.  1. 
That  they  may  be  beneficial  to  the  taker.  2.  That 
where  the  words  may  be  employed  to  fome  intent,  they 
(hall  never  be  void.  3.  That  the  words  be  conitrued  ac- 
cording to  the  intention  of  the  parties,  and  not  other- 
wife;  and  the  intent  of  the  parties  (hall  take  effect,  if  it 
may  poflibly  ftand  witii  law.  4.  That  they  arc  to  be 
confonant  to  the  rules  of  the  law  And  deed*  fhall  have 
a  rcafonable  expofition,  withont  injury  againft  the  gran- 
tor, to  the  greateil  advantage  of  the  grantee.  They  are  to 
be  expounded  upon  t  he  u  hole,  ;nJ  ir  the  lecond  part  con- 
tradicts the  fiift,  fuch  fecond  part  lhall  be  void  ;  but  if 
the  latter  pait  expounds  or  explains  the  former,  which  it 
may  do,  both  of  them  fliall  lland.  Plo<wd.  160:  Raym. 
142:  6Rr/>.  36:  1  In/l.  313  :  1  Rol.Rep.  375. 

The  fixft  ddd  of  a  perfon,  and  laft  nuill,  Hand  in  force. 
In  deeds  indented,  all  parties  arecltopped,  or  conclud  d, 
to  fay  any  thing  agamft  what  is  contained  in  the  deed. 
1  In/l.  45.  And  where  a  deed  is  by  indenture  between 
parties,  none  can  have  .in  action  upon  that  deed,  but  he 
who  is  a  party  to  it ;  but  where  it  is  a  deed-poll,  one 
may  covenant  with  another  who  is  not  a  par  y  to  it.  to 
do  certain  acts,  for  the  non  performance  whereof  he  may 
bring  an  action.  2  Lev.  74. 

Where  a  man  juitines  title  under  a  deed,  he  is  to  pro- 
duce the  deed:  if  a  deed  is  Pledged  in  ple.id.ng,  it  mud 
be  (hewed  to  the  court,  that  the  court  may  judge  of  the 
validity  of  it,  and  whether  there  -re  furhcient  wordi  to 
make  a  good  contract ;  and  when  l{  is  ihewn  to  the  court, 
the  deed  lhall  remain  in  court  all  the  term,  in  the  h  ut  is 
ol  the  .ujtct  brevium  ;  but  at  thr  end  of  trie  term,  11  lhall 
be  delivered  to  the  party.    If  the  uctu  is  dcnicu,  it  mutt 
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icmain  in  court  till  the  pic*  is  determined.  \oRep.  83: 
Wocd  235.  A  deed,,  fct  forth  with  a  profcet  bit  in  curia, 
remains  in  court  in  judgment  of  law  all  that  term;  and 
any  pcrfon  may.  during  that  term,  have  benefit  by  it, 
though  he  hath  it  not  ready  to  ihcw:  the  adverfc  party 
may  take  any  advantage  by  the  deed  that  it  will  afford 
him.  5  Rep.  74  :  1  Nelf.  625. 

But  now  the  deed  ii  not  actually  brought  into  court, 
but  generally  remains  in  the  hands  of  the  party's  attor- 
ney, who  gives  oyer  and  copy  of  it  to  the  attomcy  of  the 
other  party,  if  demanded. 

DEEDS,  Jlraling  of.  At  Common-law,  bonds,  billf, 
and  notes,  which  concern  mere  cbofes  in  aclion,  were  held 
not  to  be  fuch  goods  whereef  leaxeny  might  be  committed : 
but  by  Stat.  2  Geo.  z.e.  25,  they  are  put  upon  the  fame 
footing,  with  refpect  to  larcatm,  as  the  money  they  were 
meant  to  fecure.  See  titles  Fehny  ;  Robbery. 

DEEMSTERS, from  the  Sax.dema.  a  judge  or  umpire] 
Are  a  kind  of  judges  in  the  Me  of  Man,  who,  without  pro- 
cefs,  or  any  chaige  tothe  parties  decide  all  controvcrfic>  in 
that  iiland  ;  and  they  arc  chofen  from  among  thcmfclvcs. 
Cam.  Rtit. 

DEER-FALD,  A  park,  or  deer  fold;  Sax.  deer,  fern, 
and  fald,  Jlabulum.  Coud. 

DEER-HAYES,  Aie  engines,  or  great  nets  made  of 
ccrds  to  catch  deer  ;  end  no  perfon  not  having  a  park, 
fc?V.  Hull  keep  any  of  thefe  nets,  under  the  penalty  of 
40/.  a  month.  Stat,  19  H.  7.  c.  11.  Sec  titl«  Game. 

DEER-STEALERS.  Much  of  the  law  lelating  to 
thefe  offenders  is  implicated  in  the  general  rules  relative 
to  hunting  in  forefts,  ire.  for  which  fee  this  Diet,  title 
Game,  more  at  large. 

Several  ancient  iiatutcs  have  been  made  to  punifh 
Deerftcahrt  \  and  a  very  fevere  one  9  Geo.  1 .  c.  22,  known 
by  the  name  of  the  Black  Arl  againft  thofe  and  other 
©/Fenders.— See  title  Black  Jel. 

See  the  rtatutes  3  £.  1.  c.  zo,  againlT  trefpaffers  in 
parks:  21  Ed.  i.Jl.  2,  de  malefaeloribus  in  parcis:  i  //. 
7.  c  7,  of  unlawful  huniing  in  parks  by  night :  1  fae. 
I.  c.  27,  againft  fellers  and  buyers  of  deer  who  arc  to 
forfeit  40  j.  Stat.  5  Geo.  1.  c.  28,  by  which  wounding  or 
killing  deer  in  a  patJc  is  punilhable  with  tranfporta- 
tion. 

The  above  (except  the  laft  Aatute  5  Geo.  1.  e.  28  )  arc 
at  leall  fupcrfeded  in  ufe  if  not  repealed  by  Siat.  16  Geo. 
3.  c.  30;  which  though  like  feme  others  of  the  game  laws 
inaccurately  penned,  or  copied  on  record,  is  now  generally 
j- u  1  rued  fc r  t h e  p u n i (h ni c n t  of  Deerf.ealcrs . 

By  this  Stat.  \6Geo.  3.  c.  30,  If  any  perfons  ihall  hunr, 
or  take  in  a  fnare,  or  kill  or  wound  any  red  or  fallow 
deer  in  any  foreit,  chafe,  &(V.  whether  inclofcd  or  not ;  or  in 
any  inclofed  park,  paddock,  L?c.  or  be  aiding  in  fuch 
offence,  they  thall  forfeit  20/.  for  the  firft  ojfenre  ;  and 
aifo  30/.  for  each  deer  wounded,  killed  or  taken.  A 
game-keeper  offending  to  forfeit  double.— For  a  fecond 
.offence  offenders  /hall  be  tranfported  for  7  years  §  1. 
Juftices  to  tranfmit  convictions  to  the  feflions.  §  2. — Juf- 
tices  may  grant  warrants  to  fearch  for  heads,  (kins,  c^e.  of 
flolen  deer  and  for  toils,  fnares,  &e.  and  perfons  having 
fuch  in  their  pofleffion  to  forfeit  from  30/.  to  10  /.  at 
the  discretion  of  the  juftices.  §§  4,  5,  6. — Perfons  unlaw- 
fully fctting  nets  or  fnares,  to  forfeit  for  the  firlt  offence 
from  10/.  to  5  A— and  for  every  oilier  offence  from  20/. 


to  10/.  §  7. — Perfons  pulling  down  pales  or  fences  of 
any  foreit,  chafe,  park,  paddock,  wood,  &c.  fubjed  to 
the  penalties  annexed  to  the  firll  offence  for  kilting  deer, 
$  S. — Dogs,  guns  and  engines  may  be  feized  by  park- 
keepers  ;  and  perfons  refitting  (hall  be  tranfported  for 
feven  years.  £  9. — Penalties  may  be  levied  by  diftref*;  in 
default  of  which  offenders  to  be  committed  for  twelve 
months.  §  I  t,  F-Jc. — Nocertioraii  to  be  allowed,  unlefs  the 
party  convicted  become  bound  to  the  profecutor  in  100/. 
to  pay  him  all  colts  and  damages  and  to  the  Juftice  in 
60 1,  to  profecute  the  certiorari  with  effect.  §  19,  20:  and 
fce§  23,  by  which  latter  §  it  fcems  that  convictions  are 
not  rcmoveable  by  certiorari  on  mere  points  of  informality, 
in  cafe  the  facts  aliedged  are  fufneient  to  fupport  the 
conviction. — See  Bum's  fujf.  tit.  Game.  V.  t.  //.— 1  Ha-jk. 
P.C.  c.  27.  §  6c:  and  this  Dicl.  title  Certiorari. — Appeal 
given  to  the  feflions  §  2!,  tstt. — Profecutions  limited  to 
1 2  months  from  the  time  of  the  offence  committed.  §  25. 

By  Stat.  28  Gii.  2.  c.  19.  deftroying  gofs,  furze  and 
fern  in  forefts  and  chafes,  being  the  covert  for  deer, 
fubjects  theoffenders  to  a  penalty  from  5  /.  1040/.  or  to 
3  months*  imprifonment. 

DE  ESSEN  DO  QUIETUM  DE  TOLONIO,  Is  a 
i  it  tiiat  lies  for  thofc  who  arc  by  privilege  free  from  the 
payment  of  tM ;  on  their  being  molefted  therein.  F.  ;V. 
B.  226.  See  titles  Corporation  ;  Toll. 

DE  EXTENSISMIL1TUM,  A  writ  commanding  the 
fheriff  to  levy  the  expcncCs  of  a  knight  of  the  Jh  re  for  at- 
tendance in  parliament,  being  4/.  per  diem  byftatutc; 
and  there  is  a  like  writhe  expenfis  civium  iff  burgenftunt,  to 
leyy  zi.  per  diem,  for  the  expences  of  every  citizen  and 
bwgrjs  of 'parliament.  See  Stat.  23  Hen.  6.  cap,  14:  4//;//, 
46  :  and  further  title  Parliament. 

DE  FACTO,  Signifies  a  thing  aflually  done;  that  is 
done  in  deed.  A  king  de faeJo  (in  fact)  ii  one  thai  is  in 
actual  poffeffion  of  a  crown,  and  hath  no  lawful  right  to> 
the  fame  ;  in  which  fenfe  it  is  oppofed  to  a  kin^  Jt'ime, 
(of  righr,)  who  hath  right  to  a  crown,  but  is  oat  ofpof- 
fe/Iion.  3  Lift.  7. 

DEFAMATION,  defamath."]  Js  when  a  perfon  /peaks 
fcandalous  words  of  another,  as  of  a  magiftrate,  \2c. 
whereby  they  arc  injured  in  their  reputation  ;  for  which 
the  party  offending  fliall  be  punilhcd  according  to  the 
nature  and  quality  of  his  offence ;  fomctimcs  by  action 
on  the  cafe  at  common  law,  fomctimes  by  flatu:e,  and 
fometimes  by  the  ecclefiatlical  laws. 

Defamatfi*  is  aifo punilhable  by  the  fpiritual  courts; 
in  which  courts  it  ought  to  have  three  incidents.  <vhs.  Fir  ft. 
It  is  to  concern  matters  fpiritual,  and  determinable  in  the 
ecclefialtical  courts;  as  for  calling  a  man  hercticlc,  fchif- 
m^tick,  adulterer,  fornicator,  te'e.  Secondly,  that  it  be 
a  matter  fpiritual  only  ;  for  if  the  defamtttim  concern  any 
thing  determinable  at  the  common  law,  ihc  ccclcilaflicai 
judges  fhall  not  have  conufancc  thereof.  And  Thirdly, 
although  fuch  defamation  be  merely  fpiritual,  yet  he  that 
is  defamed  cannot  fue  for  damiges  in  the  ecdefiaiHeal 
couits;  but  the  fuit  ought  to  be  only  for  puniihment  of 
the  fault,  by  way  of  penance.  T.rn.s  de  Lty.  See  titles 
Aclion\  Cu'ts-EccJtjitt/iical;  Vtvbibxtion. 

DEFAULT,  Vr.de/aut.]  Is  comjuonly  taken  for 
appearance  in  court,  at  a  day  atfigned  ;  though  it  extends 
to  any  omifi.on  of  th.it  vUuch  we  ought  to  do.  Brail,  lib. 
t^.traU.^;  Co,Lit.zy),   If  a  plaintiff  makes  d,f  udt  in 
3  ^  2  appearance 
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Appearance  in  a  trial  at  taw,  h< 
where  a  defendant  makes  d*fmi> 
^gniufl  him  by  default.  See  till 
Tenant  in  tail,  tenant  in  tk 
Tor  life,  tofing  their  landv  by 


1  be  non-fuitcd  ;  and 
Jgmcnt  fliall  be  had 
udvmeht ;  Notf/uit. 
I>v  the  eurtcfy,  or 
precipe  qued 


rtdlidi  biought  againft  them;  they  are  to  have  remedy 
by  the  writ  ptad  ti  Jtfmciat,  fcjfr.  Stat.  Wctlm*  J.  c,  4, 
And  in  a  a&M  it  dtf*te>ia/t  where  the  tenant  joined  iflue 
upon  ihc  mere  right,  and  the  jury  appearing,  the  defen- 
dant made  dtfauh\  it  was  adjudged,  that  in  fuch  cafe 
final  judgment  (hall  be  given:  but  if  the  tenant  had 
made  defadt,  it  would  be  otherwife,  for  then  a  petit  cape 
muft  iflue  againft  bam,  becaufe  it  may  fo  happen  that  be 
mnv  fave  his  dtfanh,  1  Ncff.  Abr.  627. 

By  tlr/imtt  of  a  defendant,  he  U  faid  to  be  generally 
out  of  court  to  atl  purpofes,  but  only  that  judgment 
may  be  given  againft  him  :  and  no  judgment  can  be  af- 
terwards given  tor  the  defendant,  th'ul. 

When  two  are  to  recover  a  perfon.d  thin;?*  the  default 
of  one  is  the  default  of  the  other:  tmtra,  where  they  are 
to  difebarge  themfekej.  of  a  petlbnalty  ;  where  the  dc- 
fmmh  of  the  one  is  not  the  dt fault  of  the  other.  6  Rtj>*  25  i 
1  LiH.  Mr.  425,  In  an  action  againft  two,  if  the  procefs 
be  determined  again  ll  one,  and  the  other  appears  ;  lie  iliall 
be  put  to  anfwer,  notwithltauding  the  default  of  his  com- 
panion, z  Daxv.  ^'.480*  Where  the  baron  is  to  have 
a  corporal  puni foment  for  a  drftt/t*ft  there  the  drfc-d:  of 
the  wife  thai  J  not  be  the  dtfsuh  of  the  huJband  :  but 
otherwife  it  is  where  the  hufband  is  nat  to  have  any  cor- 
pora! puni  mount  by  the  dtfatth.  It  id*  fas,  473. 

If  a  defendant  imparl  to  another  day  in  the  fame  term, 
and  make  default  at  the  day,  this  is  a  departure  in  defpite 
of  the  court:  and  when  the  defendant  after  appearance, 
and  bring  picfent  in  courr,  upon  demand  makci  depar- 
ture, it  is  in  de/'pite  of  the  court.  Co.  Lit.  139. 

Suffering  judgment  to  go  by  dftitdt,  is  an  admimon  of 
the  contract  declared  on,  Stm.  6i2>  After  the  inqucft 
is  taken  by  drfuuh,  the  defendant  can  make  no  fuggci:ion 
ou  the  rolL  Sir,  46* 

Dfaalt,  and  favcrof  dtfotdt,  made  a  large  title  in  the 
old  books  of  law.  See  Staff.  $z  II.  3.  (c  9,  1  J,  18,  24  ; 
5  K  i  ■,  £.  1 :  41,  G/e. 

Default  in  criminal  cas  ks.  An  offender  indicted  ap- 
pears at  the  capiat j  and  plesds  to  irtue,  and  ii  let  to  bjisj  10 
attend  his  trial,  and  then  makes  default  ;  here  the  inqueft 
in  cafe  of  felony  (hail  never  be  taken  by  ././'.?:,  .'\  t m\  a 
capias  ad  ajedicmlam  jtaratam  lhali  iflue,  and  if  the  party  is 
not  taken,  an  txigtnt  ;  and  if  he  appear  on  that  writ, 
and  then  make  default  t  an  ixi?i  facial  dr  may  be 
granted :  but  where  upon  the  capiat  or  exigent  the  Jherifr 
returns  cr/i  turput,  and  at  the  day  hath  nyi  his  body,  the 
fltcriff  mall  be  punished,  tut  no  new  exi*e*t  awarded, 
bee  a  ufe  in  cuftody  of  record,  t  tJalc*i  H./f.  P.  C  icz. 

Dti-AU!,T  or  jurors.  If  Jttriri  u  h fee  t&fdtdt  in  their 
appearance  for  trying  of  caafe,  they  ftudl  tofe  and  forfeit 
iffit&i  unlefs  they  ha*e  any  reafonabb  excufe  proved  by 
witness,  in  which  cafe  i" 
ifltie  for  default.  Stat.  35  / 
DEFEASANCE,  Fron 
undo  ]  Is  of  two  forts.  J. 
fame  time  with  «t  feoffment  or  other  conveyance,  con- 
taining certain  ccniJitjons,  upuu  the  performance  of  which, 
the  elUre  then  treated  may  be  defeated  or  totally  un- 
done.  In  this  manner  mortgages  were  in  former  times 


6-  See  title  JWy, 

'r.  tk/mrf,  10  defeat  or 

later  J  deed  made  at  the 


ufualJymade;  the  mortgagor  en feofKng  the  mortgagee, 
and  he  at  the  fame  time  executing  a  deed  of  defcaJance, 
whereby  the  feoffment  was  rendered  void,  on  rc-pay- 
mrntof  the  money  borrowed  at  a  certain  day.  And 
ihbT  when  executed  at  the  fame  time  with  the  original 
feoffment,  was  conilden  d  as  part  ot  it  by  the  ancient 
Jaw;  tind  therefore  only  indulged  :  no  fubfequent  fecret 
revocation  of  a  folemn  conveyance,  executed  by  livery  of 
feifiu,  being  allowed  in  thofe  days  of  fimplicity  and  truth; 
though  when  ufes  were  afterwards  iutr&duced,  a  rcvoca- 
tiun  uf  fuch  ufes  waa  permitted  by  courts  of  Equity, 
lint  things  that  were  merely  executory  or  to  be  corn- 
pleated  by  matter  fubfequent,  (as  rents  of  which  no 
Iciiin  could  bt  had  tilt  time  of  payment;  annuities,  con- 
ditions, warranties  and  the  like,)  were  always  liable  to 
be  recalled  by  defeafances  made  fubfequent  to  the  time 
or  thi  »  creation — 2<  A  Drfcafancc  on  a  bond,  recog- 
nifancc,  crjudgmetu  recoveied,  is  a  condition  which  when 
performed  defeat*  thrtt,  i"  rnc  fame  manner  as  the  fore- 
going DefealVnce  of  an  etlate. — It  differ*  only  from  the 
common  condition  of  a  bond,  in  that  the  one  is  always 
ioferted  in  the  deed  or  bond  itfrlf,  the  other  is  made 
between  the  fame  parties  by  a  feparate,  and  frequent* 
ly  by  a  fubfequent  deed.  This  like  the  condition  of  z 
bond  tvhen  performed,  difcharges  and  di  fine  umbers  the 
<.        of  the  obligor.  2  Gwwi*  337  ;  343  :  See  1  Inft.  2 3 5, 

The  Df,;nfa'iec  may  generally  {as  in  the  cafe  of  a 
bo  •  ;.   w)  be  imluried  on  the  back  of  the  deed. 

To  make  a  good  1><ft«fanu  it  mull  be,  r.  By  deed ; 
(in  the  cife  of  indorfement  by  a  dttA'fdSt i)  fsr  there  can- 
not be  a  Diffafiucc  of  a  deed  without  deed  ;  and  a  wri- 
ting under  hand  doth  not  imply  it  to  be  3  deed.  2*  It 
muit  recite  the  deed  it  relates  to,  or  at  lealt  the  moil 
material  part  thereof ;  or  in  cafe  of  indorfement  refer- 
thereto.  3,  It  ia  to  be  made  between  the  fame  perfons 
that  were  parties  to  the  firft  deed*  4,  It  muft  be  made 
at  the  time,  or  after  the  Jirft  deed,  and  not  before.  5.  Ic 
ought  to  be  made  of  a  thing  dtfeeftbk.  l  htfi.  a$6  ;  3 
Leu.  234. 

Inheritances  executed  by  livery,  fuch  as  eftitcs  in  fee, 
or  for  life,  cannot  befubjeil  to  Drfcafamt  afterwards,  bat 
at  the  time  of  making  the  feoffment,  t^ftf.  only  ;  but  exe- 
cutory inheritance*,  inch  as  leafes  for  years,  rents,  annui- 
ties, conditions,  covenant!,  Qfe.  may  be  defeated  by  Dc- 

Jtifartrc  made  after  the  things  grantetl-  And  it  is  the 
fame  of  obligation  a ,  recognisances,  llatutes,  judgment?, 
tife.  which  are  motl  conimunly  the  fubjeel  of  Dtjtafnsic^ 
and  ufually  msde  af:er  the  deed  whereto  they  have  re- 
lation. Ff*uid.i$j:  1  Rtp,  1 1  j. 

If  a  man  acknowledge  a  rlatnte  to  another,  and  en- 
ter* into  a  Drf  nfnrfcc,  that  if  his  lands  in  fuch  a  county 
fhotild  beexundrd,  the  ftatnie  mould  be  void ;  the  Dt- 

ffa/ttncfi  wiit  be  good  ^nd  oot  repugnant,  becaufeit  is  by 
another  deed  :  bat  the  condition  of  a  bond  not  to  fue  the 
obligation  is  void  for  repugnancy,  bcin£  in  the  fame  deed. 

where  it  is  repugnant  to  it,  be  void;  it  h  otherwifc  iu 
cafe  of  a  Dtftafttntti  mnde  after  the  bond,  for  this  flmtt 
be  gaud  uotwirhHaitdtng:  where  the  obiigee  afterward* 
grants  by  deed  totlie  obligor,  that  he  will  nor  fue  ihereon 
at  all;  or  not  till  fu-h  a  rime,  or  rhut  it  /hall  be  dis- 
charged, &c.  20^7,2+1  Iu(z.Bar,  yu 
3 


Where 


DEFEASANCE. 


DEF 


Where  a  prwifi  goes  by  way  of  D  feafante  of  a  cove- 
nant t  k  muft  be  phaded  on  the  oth  fide,  other  wife, 
wheje  by  way  of  expianauwi  or  refirifthn  of  the  covenant, 
2  Soft.  574, 

If  -A  be  bound  in  bond  to  B*  In  20 L  and  he  makes 
a  DifafaMe  to  C.  thai  if  he  pay  him  ths  like  fum,  the 
obligation  made  by  A.  fliatl  be  void  j  this  is  no  good 
Drrfiftfattcc\  becaufe  it  is  not  made  between  the  iame 
parties:  though  if  a  ftatuce  be  entered  into,  to  hufrand 
and  wife,  and  the  hufhand  alone  make  a  Defcafance,  it 
may  be  good.  1 4  ff,  8.  1  o  1 :  2  Shep.Mr.  488, 

A  lratute,  flfi.  may  be  dtfeafnnud  on  Conxion  of  per- 
forming a  witJj  and  paying  legacies  co  other  pcrfons, 
1  Gri.  S  ^7.  If  a  Dfftttjanct  of  a  ilatute  be  made,  and  after 
another  Defeetfante  is  made  by  the  funic  pa* ties,  the  iirJl 
Dffnfanee  becomes  void  thereby  ;  and  the  fecond  only  is 
in  farce ,  a*  in  cafe  of  a  wiiU  a  &&tv+  Ah\  481.  Where 
a  ftatuie  is  acknowledged  to  two  pcrfons,  and  one  of 
them  makes  a  Drfeafaxtc^  it  jj  faid  ro  be  a  good  dff* 
charge,  tbid,  480.  if  execution  be  fued  out  before  the 
time  in  a  Dffiafaitccn  part,  it  t~h^ll  be  fet  afidc.  iLiL  4  z6. 

In  a  Diffaf:u:cr  of  a  </«v/  f/W/,  the  perfon  to  whom 
made  covenants  that  on  payment  of  a  certain  fun),  on  fuch 
a  day,  he  will  transfer  and  rc-convcy  the  c  It  ate  fctftclt 
again  ;  and  that  the  maker  fhall  enjoy,  lilJ  default,  fSe. 
If  the  ti'iftafii'xt  be  of  a  judgment,  he  covenants  that  on 
payment  of  the  money,  he  wilt  enter  fatisfaftion  on  the 
record  ;  if  of  afufufcOT  londt  that  on  payment  it  ihall  he 
void»{3Y.  See  titles  Conveyance  \  Deed*,  Mortgage. 

jJtFENCE,  in  its  true  legal  feafe,  figpitics,  not  a 
juitificaLton,  protection,  or  guard,  which  is  now  its 
popular  ftgnifi cation  ;  but  merely  an  typfag  or  denial 
[from  the  French  defvukt^  by  the  defendant  of  the 
truth  or  validity  of  the  plaintiff's  complaint.  It  is  a  ge- 
neral aiTcriion  that  the  plaintiff  hath  no  ground  of  aftion, 
which  aiTcrtion  is  afterwards  extended  and  maintained 
in  the  defendant's  plira.  For  it  would  be  ridiculous  to 
fuppofe  that  the  defendant  comes  and  defends  (or  in  the 
vulgar  acceptation,  juftiues)  the  force  and  injury,  in  one 
line,  and  pleads  that  he  is  not  guilij  of  the  trefpafs  com- 
plained of,  in  the  next.  And  therefore  in  action;,  of 
dower,  where  the  demandant  does  not  count  of  any  injury 
done,  hot  merely  demand*  her  endowment,  (Rafted.  Etitr. 
234,)  *nd  in  afiifes  of  Jand,  where  alfo  there  is  no  injury 
alledged,  but  merely  a  queflion  of  right  itatcd  for  the 
determination  of  the  recognitors  Ot  jury,  the  tenant 
makes  no  fuch  defence.  £&jb  vf  /W  A8imsx  It  8.  fn 
w:ki  of  entry,  where  no  injury  ii  ibted  in  the  count,  but 
merely  tiie  right  of  the: .demandant  and  the  defective  title 
of  ths  tenant,  the  tenant  comes  and  defends  or  denies 
his  right,  fits Jkumi  that  is  (as  it  Teems  though  with  a 
fmall  grammatical  inaccuracy)  the  right  of  the  demand- 
ant, the  only  one  exprefsly  mentioned  in  the  pleading  ; 
or  clfe  denies  his  own  right  to  fuch,  as  is  fuggrJtcd  by 
the  count  of  the  demandant.  And  in  writs  of  right  the 
tenant  always  comes  and  defends  the  right  of  the  dem an- 
il ant  and  his  frjitn,jrfti  pr&dicYi  S.  ci  fiifnam  ifftts,  (Co. 
Mxtr.  182.)  or  clfe  the  i'eifin  of  his  anceilor,  upon  which 
he  eour.ti,  as  the  cafe  may  br,  and  the  demandant  m.,y 
reply,  that  the  tenant  unjuttlv  dfcmli  [i.e.  dtmiii\  hts,  the 
demandant^  right,  and  the  tieXfin  on  which  he  counts, 
N&u,  A^rr.  250.  (dir.  1534.  A31  which  is  cxiremdy  clear, 
if  we  underft*nd  by  defa:<c  an  epp^tm  or  den:a!t  but  it  h 
OthcrwUc  inesj iicably  (titfcatfc    The  true  reafbnof  ;h:s, 


fays  oW;,  unaccountably,  I  could  never  yet  find.  Boo/6  on 
Rial  Aft*  94,  1  iz. 

The  Court*  were  formerly  very  nice  and  curious  with 
refpefl  to  the  nature  of  the  defence,  fo  that  if  no  defence 
was  made,  chough  a  fuflictent  plea  was  pleaded,  the  ptain- 
tiff  fhould  recover  judgment :  Co.  Lit.  127.  And  there- 
fore the  book  entitled  Noznr  Na/  ratit>nsi  or  'T'heNero  Tahft 
[edit,  at  the  end  of  aimoll  every  count,  n.;  ■    .  , 

or  talc,  fobjoins  finch  defence  as  is  proper  for  the  defen- 
dant to  make.  For  a  general  defence  or  denial  was  not 
prudent  in  every  Situation,  fince  thereby  the  propriety  of 
the  writ,  the  competency  of  the  phintirf,  an  i  the  cogni- 
zance of  the  courtj  were  allowed*  By  defending  tha 
force  and  injury  the  defendant  waved  all  pleas  of  m?f- 
nomer;  by  defending  the  damages,  all  exceptions  to  ths 
perfon  of  the  plaintiff;  and  by  defending  cither  one  or 
the  other  a-W  and  vtbtte  it  fliould  behove  him,  he  ac- 
knowledged the  jurifdjclion  of  the  court.  But  of  tate 
years  thefe  niceties  have  been  very  defervedly  difconnte- 
nanccd  ;  though  they  ftill  feem  to  be  law,  if  infilled  on. 
3  Csjwffl.  296 — 8. 

A  defendant  cannot  plead  any  plea,  before  he  hath 
made  a  defence  ;  though  this  muft  not  be  ituemded  abfo- 
lutely,  for  in  a  jet  re  facias t  a  dtftntt  is  never  mide.  3 
L<u.  182. 

See  further  titles  Pleading  ;  Mruenitntt 

DEPEND,  d^tttdm\  Incur  anient  lav/s  an  I  Ha- 
tutes  fignifies  to  forbid  ;  and  there  is  a  ftatute  ttuitlcJ, 
Stat  at  Ma  dc  defenfinne  fMniatuti  anna  &c+  j  Ed.  1.  In 
divers  psrts  of  England  we  commonly  fay,  deftxdf 
inHead  of  Gad  forbid.  Bkmt, 

DEFENDANT,  dtfexdtHs.]  The  party  tin;  is  fu?d 
in  a  perfviwl  a-fiiM  j  as  tenant  is  he  th.it  is  lued  in  an  aiiiati 
real. 

DEFENDEMTJS,  An  ordinary  word  ufed  in  ^ran:s 
and  donations;  and  hath  this  force,  that  it  t?inds  rite  do- 
nor and  his  heirs  to  defend  the  donee,  if  any  one  go 
about  to  lay  any  incumbrance  on  the  thing  giv?n,  oth? r 
than  what  is  contained  in  the  deed  of  donation.  Brail* 
fflf.  3,  e.  16.  See  title  Warranty, 

DEFENDER  OF  THE  FAITH. //A;/  drfnfir^  A  pe- 
cnliar  title  belonging  to  the  Kivg  of  England,  t&Gatfadfeii 
to  the  King  *f  Spain  \  and  iVlolt  Cbt  ifltttn  to  the  Kin*  $f 
f  Fraits:?!  is'c.  Thete  titles  were  gsren  by  f. licr  Pnfie*.  of 
Rem?  %  and  that  of  Dffenfr  Fidri  was  hrll  conferred  by 
Pope  Lea  the  Tenth  cn  King  Hinr  the  Eighth,  fur  writ- 
ing again  It  Martin  Lvibtr,  and  the-  bull  fur  it  be.u  :  ■ 
quint9  Urn  O&ah.  1521.  Lord  Htrbtrfj  Hifi  Hen  If  I. 
10 But  the  Pope,  0:1  King  Hinrft  f«ppr*4iiig  tue 
houfes  of  religion;  at  the  time  of  the  kfor/anns.i,  furilely 
fenienced  him  to  be  deprived  of  n,s  thh,  ana  demoted 
from  bis  crown  ;  chough  in  the  3510  year  nr  hss  rn.;a  this 
title,  t^L".  was  confirmed  hy  pirliament;  ws^i^h  hi ■: h, 
continued  to  be  ufed  by  all  fuccceding  Kings  to  chi*  day. 
Lex  Gwflittitieniit  47,  4^. 

DEFENDERS  SE  prr  Cortttf  Jlmt  To  offer  duel  or 


Jjnb c.iN L) £iKr.  U-Mt^A  MAJNU-  ^or«s  h^fmyirr; 
to  wage  law,  and  a  denial  ut  the  accusation  upon  ca:  ^ 

Sec  mm;>  Wagt>  g  htm 

S5EFENSA.  A  park  or  place  fenced  in  for  lie^r,  an  I 
defexdid  as  a  property  far  that  life  and  fervice.  H.  K 


i.,J,y. 


DEF 


DEG 


rWENSlVA,  A  Lord  or  Ewh  of  the  Marcher,  who 
were  the  wardens  or  dtftwkfi  of  their  country.  C<tttt/. 

DEF  EN  SO.  That  part  of  any  open  field  or  place  that 
was  allotted  for  corn  and  liny,  am'  upon  which  there  was 
no  commsn  or  feeding,  was  anciently  faid  to  be  in  Jtftnf«\ 
foof  any  meadow  ground,  that  was  bid  in  for  hay  only. 
It  was  likcwife  the  lame  of  a  wood,  where  part  was  mclo- 
fed  ami  fenced  up,  to  fecure  the  growth  of  the  under- 
wood from  the  injury  of  cattle.  Mtn  &tgl,  Ton:.  3,  p. 
306. — Cwr/. 

DEFENSUM,  An  inclofure  of  land,  or  any  fenced 
ground.  M"..  A»fl,  2*ftf,  114. 

DEFORCEMENT.  Dtf&ciwwtum.]  A  fpcciei  of 
injury  by  oufter  or  privation  of  the  freehold,  where  the 
entry  of  the  prefent  tenant  or  poficftbr  was  originally 
lawful,  but  his  detainer  is  now  become  unlawful.  5 
Cww.  172. 

For  that  tit  fitft  the  wjth-holdmg  was  with  f«m  and 
violence,  it  was  called  a  thfarement  of  tht  lands  or  tene- 
ments: but  now  it  is  generally  extended  to  ail  kind  of 
wrongful  with-holding  of  lands  or  tenements  from  the 
tight  o*ner. — There  is  a  writ  called  a  quod  ti  drfvtcic.t^ 
Which  lictli  where  tenant  in  rail,  or  tenant  for  life,  lofeth 
by  default*  by  the  7,  t.  c.  4,  he  fliall  haven 

iv  iJrfct  i'iai  Again ii  the  reoovcror  J  and  yet  he  comet h 
in  by  courfe  of  Uw.  1  Ta$.  351,  />,  See  title  Quad  t't  defer - 
c<ai — and  as  to  entries  with  aftaal  force,  tit-  Fmtibh  Entry* 

&0fwt&ttkt  in  its  mo  £1  ex  tec  five  fen  fe,  is  nomat  gfnt' 
Tnbjfimunt  f.gnifying  the  holding  of  any  hinds  or  tene^ 
meet  to  which  another  pcilbn  hath  a  right.  Co.  Lift*  zjj. 
So  that  this  includes  as  well  an  <\hai<m<vi%  an  satrufott, 
a  Jffiif.&i  or  a  difdrntinttma^  a»  any  01  her  fpecles  of 
Wrong  whatfoevcr,  whereby  he  that  bath  right  to  the 
freehold  is  kept  out  of  poueflion.  But,  as  contradif- 
tmguiihed  from  theie,  it  is  only  futh  a  detainer  of  the 
freehold,  from  him  that  hath  the  right  of  property,  but 
never  bad  any  pofletficn  under  that  right,  as  falls  not 
within  any  of  thofe  terms*  As  in  e«fe  where  a  lord  has 
a  feignory,  and  lands  efcheat  to  him  pwpttr  tbfeftum 
Jim^ithttSf  hut  the  feiiin  of  the  lands  is  wi:h-hc!d  from 
him  ;  here  the  injury  is  not  Gbr.itmtut,  for  the  right  veils 
not  in  the  lord  as  heir  or  devifee  ;  nor  is  it  intrvfim^  for 
it  veils  not  in  him  ivho  hath  the  remainder  or  reverfiqn  ; 
nor  ii  it  tff£''tfitit  for  the  lord  was  never  feifed ;  nor  does 
it  at  all  bear  the  nature  of  any  fpecies  of  diftinibiUitmct \ 
but  Icing  neither  of  thefc  four,  it  is  therefore  a  deforce- 
ment. F*y,  B,\+i,  If  a  man  marries  a  woman,  and 
during  the  coverture  is  feifed  of  lands,  and  aliens,  and 
dies  ;  is  diiTeifcd,  nnd  dies ;  or  dies  in  pcfTefiion :  and  the 
aJkttu,  d ilfe i fur,  or  heir,  eotm  on  the  tenements,  and 
doth  not  aiftgn  the  widow  her  dower;  this  is  alfo  a  De- 
forcement to  the  widow,  by  with-holding  lands  to  which 
ihe  hath  a  right.  F.N.B*  147.  In  like  manner,  if  a 
man  t cafe  lands  to  another  for  term  of  years,  or  for  the 
life  of  a  third  pcrfon,  and  the  term  expires  by  furrendcr, 
efflux  of  time,  or  death  of  the  cejiuy  q tie  -vie ;  and  the 
lcJTee  or  any  llrangcr,  who,  was  at  the  expiration  of  the 
term  in  poHeisi  n,  holds  over,  and  rcfufes  to  deliver  the 
poiTdEon  to  him  in  remainder,  or  rcverfton,  ibis  is  like- 
wife  a  Deforcement.  Fitnh  L.  363  ;  F,  N.  B.  zo  r,  j,  6, 7 . 

Deforcements  may  alfo  artfe  upon  the  breach  of  con- 
diiion  in  law;  as  if  a  woman  gives  lands  to  a  man  by 
deed,  to  the  intent  that  he  marry  her,  and  he  will  not 
when  thereunto  required,  but  continues  to  hold  (tic lands ; 


this  is  fuch  a  fraud  on  the  man's  part,  that  the  law  will 
not  allow  it  to  deveft  the  woman's  right  of  poueflion, 
though  his  entry  being  lawful,  it  does  devcll  the  aflual 
poftellion,  and  thereby  becomes  a  Deforcement.  F.NB. 
205. 

Deforcements  may  atfo  be  grounded  on  the  difability 
of  the  party  deforced  :  as  if  an  infant  do  make  an  alien^ 
ation  of  his  lands,  and  the  alienee  enters  and  keeps  pof- 
fefljoo;  now,  as  the  alienation  is  voidable,  this  po/feiEon 
ns  againft  the  infant  (or,  jn  cafe  of  his  deceafe,  as 
ag  ain  ft  hi>  heir)  is  after  avoidance  wrongful,  and  there- 
lore  a  Deforcement.  Ftnch  L.  264  :  F.  N,  B*  192.  The 
fame  happens,  when  one  of  non-fane  memory  aliens  his 
lands  or  tenements,  and  the  alienee  enters  and  takes 
pufllflian,  this  may  alio  be  a  Deforcement.  Fimh  L.  264.: 
F.  N  B.  zo*. 

Another  fpecies  of  Deforcement  is,  where  two  perfons 
have  the  fame  title  to  land,  and  one  of  ihem  enters  and 
keeps  poueilion  againft  the  osher,  as  where  the  ancelror 
dies  feiled  of  an  riUte  in  fce-fimp!e,  which  defcends  tr> 
two  fillers  as  coparceners,  and  one  of  them  enters  before 
the  other,  and  wilJ  not  fufFer  her  filter  to  enter  and 
enjoy  her  moiety ;  this  is  alfo  a  De/trtmtat,  Ffotb  I. 
393,  4:  F.  N.B.  197. 

Deforcement  may  alfo  be  grounded  on  the  non-per- 
form  an  cc  of  a  covenant  real ;  as  if  a  man  feifed  of  J:in  J.-, 
covenants  to  convey  them  to  another,  and  ntgietfs  or 
refufes  fo  to  do,  but  continues  poflTelTion  againlt  him ; 
this  pofteflion  being  wrongful,  is  a  Deforcement.  F> 
N.B,  146.  In  levying  a  fine  of  lands,  the  perfon, 
againlt  whom  the  iklitious  ad  ion  is  brought,  upon  a 
fuppofed  breach  of  covenant,  is  called  the  defmi&xt* 
And,  laftly,  by  way  of  analogy,  keeping  a  roan  by  any 
means  out  of  a  freehold  Ortice  is  conitrued  to  be  a  De- 
forcement i  though,  being  an  incorporeal  hcredi:ameut 
the  deforciant  has  no  corporal  pofietfion.  So  that  what- 
ever injurious  with-holding  the  poOemon  of  a  freehold  is 
not  included  under  ttbmtmtnt,  inirujim,  SQafittj  or 
tityh)H/inuancft  (See  thofe  titles)  is  comprised  under 
Dff*rcewrit,  J  Ct>ntmt  %JXt±- 

DEFORCEOR,  d^'orciam,  from  the  French  fwttr, 
fxptigjtatw*]  One  that  overcometb,  and  cafteth  out  bv 
ftref*  Brit  ton ,  cap.  53:  Old  Nat,  Brev./pi.  ufcJlrgA.lih 
4.  cap.  t.  Sec  title  Dtforermcntt 

DEFORCIANT,  Mentioned  in  the  Stmt,  23  £/.e.  3, 
ia  the  fame  with  ~  titfwnr*  See  title  DtfavccmtnU 

DEFORUA  1  IO,  h  ufed  for  a  dtUrefs,  or  holding  of 
goods  for  fatiffaftion  of  a  debt.  Partcb*  &tiq.      \  . 

DEGRADATION,  d*gradati>.2  An  ccdefjafticat  cen- 
fure,  whereby  a  clergyman  ia  divefted  of  his  holy  orders. 
There  arc  two  forts  of  degr-tbltftg,  by  the  Qima  law  ;  one 
fwrmxtryt  by  word  only  ;  the  other  fikmn*  by  gripping 
the  party  dnntdid  of  thofe  ornaments  and  rights  which 
,ire  the  enfigns  of  his  order  or  degree*  Scfdcjt'j  TttUt  of 
Hon.  7S7. 

Deg?<idatimh  otherwifc  called  4tpefithn\  and  in  former 
times  the  tU^fmlittg  of  a  clerk  was  no  more  than  a  dif- 
placing  or  fufpenfton  from  bis  office:  but  the  Canttufis 
have  a  nee  dillingniihed  between  a  depofmon  and  a  tit* 
grtyfatim  ;  the  one  being  now  ufed  as  a  greater  puniih- 
ment  than  the  other,  becaufe  the  bilhop  takes  from  the 
criminal  all  the  badges  of  his  crdcr,  and  afterwards  de- 
livers him  to  the  fecuiar  judge,  where  he  cannot  purge 
himfdf  c;  the  cflCftce  whereof  he  is  convicled, 
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There  h  Ukewife  a  degradation  of  a  Lord,  or  a  Knight,  t 
at  Common  law  ;  when  they  are  attainted  of  treason  ; 
z*Hil,  l8£VA  a.  Andrew  Hanlnt  Em  !  of  Cailifle,  who 
was  alfo  a  Knight,  was  JrgraJrd,  and  when  judgment  of 
treafon  was  pronounced  againft  htm,  his  {Word  was  bro- 
ken over  hk  head,  and  his  Ipurs  hewn  of  hi*  heels,  We. 
And  there  is  a  degrading  by  aft  of  pailiantent ;  for  by  Stat. 
13  Car.  a.  mj.  16,  IFilliamLatcl  Motifs  Sit  Henry  Mild - 
way,  and  others,  were  degraded  from  all  titles  of  honour, 
dignities,  and  prehem  burners,  and  none  of  them  to  bsar 
or  ufe  the  title  of  Lord,  Knight,  Efquiie,  or  Gentleman, 
or  any  coat  of  arms  for  ever  after.  See  title  Pern. 

DEHORS,  Ft.  w'tirtut,]  A  word  ufed  in  ancient 
pleading,  wnen  a  thing  is  toitJfatt  the  land,  t$c,  or  cat 
of  tht  point  in  qucilion .  Vide  Hon  de  fort  fee. 

DE  INJURIA  SUA  PROPRIA,  alfuue  tali  canfa, 
Are  word*  ufed  in  replication*,  in  anions  of  trefpats* 
I  Lit.  Abr*  417 .  When  one  juitihes  by  command  or 
authority  derived  from  another,  or  if  a  defendant  jufti- 
£es  by  authority  at  Common  law,  as  a  con  liable  by  ar- 
reft  for  breach  of  the  peace  j  or  if  he  juJiifies  by  aft  of 
parliament  &c>  the  plaintiff  may  reply,  that  he  did  it 
of  bts  etvn  utroitgy  without  any  fueh  cauje  oj  the  defendant 
bat  alleged,  Lro,  £/:ss  ^  39 :  2  Salk.  618 .  See  and  this. 
Diet   titles  Trtfpftfty  i'lrudivg. 

DEI  JUDICIUM.  The  o I d  Saxon  trial  by  ordeal  was 
fo  called:  becaufe  they  thought  it  an  appeal  ta  Gad,  for 
the  juklice  of  a  eaufe,  ana  verily  believed  that  the  decifion 
wvs  according  to  Me  will  and  plcafure  of  Divine  Provi- 
dence, DvJJiejd.  See  title  Ordeal. 

DEIS.  4  he  high  table  of  a  monaftry.  See  Dagui. 

Dj^LaTURA,  Saxm,"}  An  accufation:  and  fome- 
times  it  haih  been  taken  for  the  reward  of  an  informer* 
Lew*  /-/>  l .  e,  46  :  Leget  Imt  SO,  apud  Brompton* 

D&fcj  CRhDERii.  A  com  milli  on  dW  rrrt&'*  ia  an  un- 
dertaking by  an  lnfurancc-broker,  for  an  additional  pre- 
mium, to  infure  his  principal  again lI  ihe  contingency  of 
the  f.uiure  of  the  under-writer.  See  Grove  &  *P  v. 

L         ,    I  7 Hep.  1  12. 

J  LuJ'.GATKS,  Commiflioneis  of  appeal  appointed 
by  Liic  King  under  the  Great  Seal,  in  cales  of  appeals 
from  the  Eccleftaftical  Court,  &i,  by  Stat.  25  Hen.  8. 
c.  1 9.  See  title  Cout  t-Eeclejutjlscal,  6. 

Dl;LI-\  Froiii  the  £ax.  defon^  to  dig,  or  delve.}  A 
cju&m  i  or  mine,  where  Itone  or  coal,  t£fc.  are  du^, 
31         7.  The  word  /WW  for  dig,  is  Hill  retained  in 
Jbrne  parts  of  this  kingdom. 

DELIVERANCE.  When  a  criminal  is  brought  to 
tri:  1,  and  the  clerk  in  court  afk>  him  whether  he  is  Guihy^ 
or  N'-t  pudfy^  to  which  he  replies  Not  guilty,  and  puts 
hiii.--  kf  op  God  and  his  country,  the  clerk  wifhes  him  a 
good  di  H'veranee  ■ 

DE.  IVExY  or  DEEDS,  See  titles  ZW;  Deed. 

DEMA  N  0,  L'V.  demandt,  Lat.  pojlnlutum  ]  A  calling 
upon  a  man  for  any  itvmg  due.  There  are  two  man- 
ner pi  iumaxdif  the  one  in  aferd*  the  other  in  /aw.  in 
deed,  a*  in  a  precipe  quod  reddai ,  there  is  an  cxprefs  de- 
mand. Entry  entry  on  land,  dtilnfs  for  rent,  taking  of 
gooui  v*Wuh  may  be  done  without  words,  is  a  de- 
fn.aiJ  l.i  law.  8  Rt.p.  153. 

Jt  1  1  utcr"  are  three  forts  of  demands  ;  one  in 
wntm  wi  h  ut  kptfaltiog,  and  that  is  in  every  precipe} 
One  1  -  Jt  iviiitli^,  .  a  verbal  demand  v. I  'he  per- 
fon,  Wiio  is  10  do  01  ^tjarai  tfjc  thing  j  and  another 


made  without  either  word  01  writing,  which  h  a  demand 
in  law,  in  caies  of  entries  on  lands,  C^V.  As  an  entry 
On  land,  and  taking  a  dMrefs,  are  a  demand  in  Uw  of 
the  land  and  rent,  fo  the  bringing  an  aclion  of  debt  for 
money  due  on  an  obligation  is  a  demand  in  law  of  rhe 
debt.  1  Lil!  432  :  1  Ntlf  Mr.  Debts,  claims,  itfe.  are 
to  be  demand -d  Lirjdmade  in  time,  by  the  llatute  ctf  Li  i[- 
tatjons,  zf  Jae.  1.  e  iOt  md  other  Lhtuces;  or  they  will 
be  loll  by  law.  See  title  Limitation  of  A .l.otts. 

Where  there  is  a  duty,  wiiich  the  taw  makes  payable 
on  demand^  no  demand  need  be  made  i  hut  if  there  is  no 
duty  ti!|  dtmaml^  in  ft;ch  cafe  there  mutl  be  a  demand %  to 
make  the  duty.  1  Lit.  412  :  Cra.  Elm.  54.3,  Upon  a  pe 
naijty  ihe  party  need  not  make  a  demand,  a;  he  mult  ia 
the  cafe  of  a  nomitu  peea^r  ;  for  if  4  man  bs  bound  to  pay 
10  L  on  fueh  a  day,  and  in  default  thereof  to  pay  40/,  the 
40/.  mult  be  paid  without  demand.  1  Mod.  S9.  If  a  man 
leafes  land  by  indenture  for  years,  referving  a  rent  paya- 
ble at  certain  days,  and  ihe  leflce  covenants  to  pay  ihqr 
find  rent  at  the  days  limited ;  the  3efl">r  is  intitled  to  his 
rent,  without  demand,  for  the  lefl'eeis  obliged  to  pay  it  at 
the  day*,  by  force  of  his  covenant.  z  Danv.  Abr.  tot. 
But  if  a  Idler  makes  a  leafc  rendering  rent,  and  the  leffte 
covenant  to  pay  the  rent,  being  lawfully  demand  d,  the 
leflec  15  not  bound  to  pay  the  rent,  vviihrju:  .  J, 
Ibid,  tot, 

A  pcrfon  makes  a  feaft  for  life,  or  years,  referving  a 
rent  upon  condition,  that  if  the  lefl'ee  doth  not  pay  the 
rent  at  the  day,  that  then  without  any  Jtmasid  it  fhaM  be 
lawful  for  the  leflbr  to  re-enter;  by  this  fpeciil  agree- 
ment of  the  parties,  the  leflbr  may  enter  on  non- payment 
of  the  rent,  without  any  dentattd.  z  Dotrv.  Abr.  }00.  A 
leafe  for  years,  with  condition  to  be  void,  on  non  pay- 
men:  of  the  rent,  is  not  void  unlefi  the  rent  be  demanelsd\ 
and  an  intereil  lliall  not  be  determined,  svithou:  an  actual 
demand.  H$b.  67,  J  J  J  :  z  Mod,  264.  But  now  by  the  lia- 
:utes  relative  to  rents  an  ejeflment  may  be  maintained 
without  an  actual  entryt  See  Stats.  4  Geo.  2.  §  z  ; 
jiG:o,  zte.  19.  §  16 :  und  this  Diet,  tjjies 
Lea  fe ;  Rent. 

A  demand  is  to  be  le^"'.!,  and  made  in  fuch  ninnner  as 
the  law  requires  t  if  it  be  for  rent  of  a  meflua^e  and 
lands,  it  ought  to  be  made  at  the  mefloage,  at  the  fore 
door  of  the  ho  ufe,  the  moll  notorious  place:  where 
lands  and  woods  are  let  together,  tiie  rent  is  to  be  de- 
manded on  the  land,  as  the  moft.  worthy  thing,  and  oti 
the  moll  public  part  thereof  ;  if  wood  only  be  leafed, 
the  demand  mult  be  made  at  the  gate  of  the  wood, 
1  Injl.  201 :  Poph.  5 if :  Vide  Dyer  51;  1  Lena*  435  :  Cro. 
Eli'z.-  209. 

He  that  would  enter  for  a  condition  broken,  which 
tendi  to  the  deflruftion  of  an  eftate,  muft, —  t.  Despond 
the  rent. — 2.  Upon  the  land,  if  there  is  no  houic.— « - 

3.  jf  there  is  a  houicr,  at  the  fore  door;  though  it  is  not 
material  whether  any  perfon  be  in  the  house  or  no~— 

4.  if  the  appointment  is  at  any  other  place  off  the  land, 
the  demand  mull  be  at  that  place* — j.  The  lime  of  the 
■■/.  ■  :■!>! J  U  CO  be  certain,  that  the  tenant  may  be  there^ 
if  he*  will,  to  pay  the  rent;  and  the  UW  time  of  dimeeta 
of  the  rent,  mult  be  inch  a  convenient  time  before  the 
fun  ieiung  ol  the  lalt  day  of  payment,  as  the  money 
may  be  uum^rcd.  The  IcfTor  or  his  iufhciciu  attorney 
is  to  renvun  upon  the  land,  the  lull  day  on  whwh  the 
rent  due  ougut  \o  be  paid,  until  it  be  fo  dark  that  he 
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Cannot  fee  to  teTt  the  m^rcy  :  and  if  the  money  thus  isrV- 
.  i.  u  t  p.klii,  iIsbn  is  a  denial  in  law-,  though  .berii 
arc  no  worJ»  of  di  nlal ;  Kpoti  wntejt  a  re-entry  may  be 
made,  fefc.  i  hjl.  -jtoi,  20*:  4  Sec  further 

title  £07.    As  10  demand  of  lands,  See  title  rfce 

As  a  rrlrafe  of  fait*  is  more  large  th.in  of  quarrels  or 
actions ;  fo  a  release  of  daaandt  is  more  large  and  bene- 
ficial than  either  of  them.  By  a  rclcafe  of  all  > 
all  executions,  and  all  freehold*,  and  inherit  ante  3,  exe- 
cutory* arc  releafcd  :  by  a  releafc  of  demands  to  the  dif- 
feifon  ill?  right  of  entry  in  the  land,  and  all  that  is  con- 
tained therein,  is  retcafed.  And  lie  that  releafetki  all 
ttsxuntfhi  exclude*  himfelf  from  all  actions,  entries,  and 
feizures  ;  but  a  releafe  of  all  demands*  is  no  bar  in  a  writ 
of  error  to  reverie  an  outlawry.  8  C«.  153,  154.— 'Sec 
title  ililmfe, 

DEMANDANT,  petem^  All  civil  actons  are  pro* 
fccttced  cither  by  demands  or  plaints,  and  the  pnrfucr  is 
called  demandant,  in  actions  real  ;  and  plaintiff ^  in  per* 
fonal  actions;  in  a  real  action,  lands,  are  drmmded, 
Co.  Lh,  127. 

DEMEJNF.,  DEMA  IN,  DEMESNE.  Fr.—  Lar. 
dttninlttttn,  dtmanhitn  \  alfo  written  domain*,  and  figuifteth 
patrirMidumdomktJJ]  Pmaitts  according  to  common  fpeech, 
arc  the  lord*?  chief  manor- place,  with  the  lands  thereto 
belonging;  fmvr  dtmnicakj,  which  he  and  his  ancestors 
.  :  cm  :'.!>.■..  1 ',  line  kept  in  their  own  manual  occu- 
pation, for  the  maintenance  of  thcmfelves  and  their  fa- 
milies !  and  -all  the  parrs  of  a  manor,  except  what  is  in 
the  hands  of  freeholders,  are  faid  to  be  dmiaitn.  Copy- 
hold lands  have  been  accounted  demains,  becaufe  they 
that  are  the  tenants  hereof  are  judged  in  law  to  have  no 
other  eflate  but  at  the  will  of  the  lord;  Jo  that  it  Is  Hill 
repined  10  be,  in  a  manner,  in  the  lord's  hands  :  but  this 
word  is  oftentimes  ufed  for  a  diftinclion  between  thofe 
lands  that  the  lord  of  the  manor  hath  in  his  own  hands, 
or  In  the  hands  of  his  IcjTee  demifed  at  a  rack-rent,  and 
fueh  other  land  appertaining  to  the  manor,  ivhich  be- 
longcih  10  free  or  copy- holders-  llrttff.  lib*  4.  traft.  3. 
c,  9  :  Firm,  lib*  5.  cap.  5,  As  dema'ms  are  lands  in  the 
lord's  hinds  manually  occupied,  fome  have  thought  this 
word  derived  from  de  mans\  but  it  is  from  the  Fr,  it- 
m*mey  ivhich  is  ufed  for  an  inheritance,  and  that  comes 
from  dominium,  becaufe  a  man  has  a  more  abfolu'c  do- 
.  minion  over  that  which  he  keeps  in  his  hands,  than  of 
that  which  he  Jets  to  his  tenants*  Blount. 

Dvmanium  properly  fignifics  the  King1!  lands  in  Fra»ctt 
appertaining  to  him  in  property:  and  in  like  manner  do 
we  in  feme  fort  ufc  ir  here  in  England',  for  all  lands,  it 
is  faid,  are  either  mediately  or  immediately  held  of  the 
Crown  ;  and  when  a  man  in  pleading  would  fignify  his 
land  to  be  his  own,  he  faith,  that  he  is  fcifed  thereof  in 
his  ekmaitt,  (or  Tinker dm<f»f)  mtff€S\  whereby  is  meant, 
that  although  his  land  be  to  him  and  his  heirs,  it  de- 
pends upon  a  fupcrior  lord,  and  is  held  by  rent  or  fer- 
vice,  lie.  Lit.  lib.  1.  top,.  1,  From  this  it  h-th  been  ob- 
served, that  lands  in  the  hands  of  a  common  pcrfon  can* 
noi  be  trut  dhnefitesz  and  certain  it  is,  that  lands  in  the 
pofieiltcn  of  a  fubject,  are  called  dtmann  in  a  different 
fenfe  from  the  devuti*  lands  of  the  Crown.  For  Uptudiu, 
or  domaintf  in  the  hands  of  a  fubjecl,  have  their  deriva- 
tion ii  dsm*t  becaufe  they  ate  lands  in  his  poficfliun  for 
the  maintaining  of  his  houfe:  but  the  domains  of  the 
Crown  arc  held  of  the  King,  who  h  ablblutc  lord,  hw- 


r    pfif   '  •    •••  ;  and  not  by  any  feuJal  tenure  of  a 

1  fuperior  lord ,  as  of  fee.  W^Pm  foft.  I 

Dtrmai*  U  fbmetimei  taken  in  a  /fetid:  ftgtrfftcjtion, 
as  oppofu*  to  frank-fee :  for  example,  Thofe  lands  which 
were  in  th£  polTellion  of  Ktng  Ed-tun,- 1  the  Confeffir  are 
called  tpit  ,  or  ij>;dtai  drtjaf/ntr,  and  all  others 

fmnk Jru\  and  the  tenants  which  hold  any  of  thofe  lands 
are  called  tf&feift  U  ttvrirtxi  diej&m,  or  nit  Uttt demtfnt,  and 
the  others  tt*aei$  in  frank  f<rt  &i\  Kimb.  98,  See  title 

Mm  tkmftt. 

DHM1SH,  dttnifa.]  H  applied  to  an  eftate  either  in 
fee,  for  term  of  lift,  or  years,  but  rnott  commnnly  the 
latter;  it  is  ufed  in  writs  for  any  eflate.  2  J 
The  WOtrd  dtmfl  in  a  leafc  for  years,  implies  a  war- 
ranty to  the  leflce  and  his  aflignee  ;  and  upon  this  word 
aclton  of  covenant  Xv*\  agitnft  the  heir  of  the  leflbr,  if  he 
on  ft  rhc  lelfee:  it  binds  the  executors  of  the  leifor,  who 
has  fee  fimpte,  or  fee-tail,  where  any  lefjee  is  evi^cd, 
and  r!ie  er.eculor  haiJi  atfets  ;  bur.  h^:  hzflhr  for  life** 
executory  without  exprefs  words,  due  the  lejtec  (hall 
hold  his  whole  term.  Dj<v  757  s  J^k.  Cent.  3;.— -See 
titles  Leofe\  G*t 

The  King's  death  is  in  law  termed,  the  demifeef  tip 
Ar%,  to  his  royal  fuccellar,  of  his  crown  and  dignity, 

DEMISE  ax 0  REDEMISE,  The  conveyance  by  dt* 
mifi  and  rtdtmlft  is  where  :here  arc  mutual  leu  fa  made 
from  one  10  another  on  each  fide,  of  the  fame  land,  or 
fomcrliing  out  of  itj  and  is  proper  upon  the  grant  of  a 
rent-charge,  ¥c 

DEMURRER,  from  the  Lat.  ditimarr%  Fr.  Jemeurer.] 
A  paufe  or  flop,  put  to  any  action  upon  a  poin;  of  diffi- 
culty, which  mull  be  determined  by  the  Court,  before 
any  farther  proceedings  can  be  had  therein  :  for  in  every 
action  the  point  of  controverfy  confifls  either  in  fail  or  in 
law  ;  if  in  fa  tint  is  trird  by  the  iuiy\  but  it  in  /trw, 
that  is  determined  by  the  Court- 

A  danurrer  therefore,  is  an  iiTue  upon  matter  of  law. 
Itconfelfcs  the  fads  to  be  true,  as  Rated  by  the  oppollte 
party  ;  but  denies  that  by  rhe  law  arifin^  upon  tho:e 
facts.,  any  injury  is  done  to  (be  plaintiff;  or  that  the  de- 
fendant has  made  out  a  lawful  excufe;  according  to  the 
party  which  rirfl  demurs,  [deimraturt  moratnr  in  Itje,)  reds 
or  abides  in  law  upon  the  point  in  quels  ion.  As,  if  the 
matter  of  the  declaration  be  iniuthcienc  tn  law,  ^aj  by 
not  all'sgning  any  (ufticient  trefpafs,  ^-.}  then  the  de- 
fendant demurs  to  the  declaration. — If  on  the  other  hand 
the  defendant's  excufe  or  plea  be  invalid,  (as  if  he  pleads 
that  he  committed  the  trefpafs  by  authority  from  a 
ftranger,  without  mnkingoutthe  Granger's  right,)  here 
the  plaintiff  may  demur  to  the  plea ;  and  fo  in  every 
other  part  of  the  proceedings. 

The  form  of  fnch  demurrer  is  by  averring  the  declara- 
tion, or  plea,  ihe  replication  or  rejoinder,  to  be  infuHt- 
cieut  in  law  to  maintain  the  action  or  the  defence;  and 
therefore  praying  judgment  for  want  of  fufficieot  matter 
alledged,  Sometimes  demurrers  are  merely  for  want  of 
futficient  ferm  in  the  writ  nr  declaration.  But  in  cafe  of 
exception  to  the  form  or  manner  of  pleading,  the  party 
demurTir.g,  mod  by  Str.ts.  27  ElU.  t.  5  :  4^  5  Jn.c.  16, 
fet  forth  the  taifit  of  his  demurrer.  See  titles  Amtitd- 
went,  Pleading,— And  upon  cither  a  general  or  fuch fpt- 
cwi  demurrer,  the  oppoftte  party  mult  aver  it  to  be  fufli- 
cicin,  which  is  called  a  joinder  in  demurrer]  and  then 

the 
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t've  parlies  are  at  i flue  to  point  of  law  j  which  ifiue,  as 
Above  mentioned,  the  judges  of  the  courr  before  which 
the  action  is  brought  mutt  determine.  3  Gjbw.  314: 
Fittth  L.  lib.  $f.     40  ;  1  h\JL  - 1 . 

A  Jtmurtr  may  be  to  the  writ,  {;  t.  the  origin al, 
where  the  proceedings  are  by  original,)  to  the  count,  or 
declaration,  or  to  any  pare  of  the  pleadings, 

A  demurrer  is  admitting  the  matter  of  fact,  fmce  it 
refers  the  lavs  arifctg  on  the  fafl*  to  tbv  jnJgMcni  ef  the  Coutt  \ 
^nd  therefore  the  fatt  is  taken  to  be  true  on  fuch  dt- 
tnurrtr,  or  otherwifc  the  Court  ha*  no  foundation  on 
which  to  make  any  judgment.  Gilb.  Hift.cfC.  P.  55 
As  a  demurrer  at  Common  lp^M  did  cBtrftfi  all  matt irs for- 
mally pleaded  $  fo  now  by  the fiat  at  a  a  general  fbniw 
dies  cwfefs  all  matters  fketdtdy  thmgb  informally.  Half.  233. 
liar  zfpfd.il  J.-.fiurjci  admits  only  fails  ivell  pleaded. 

Demttrrws  arc  general,  without  (hewing  any  particular 
caufes  ;  or  fpxtial,  where  the  caufes  cf  d-.  •'.•:.>  nr  arc  par- 
ticularly fet  down :  and  the  judgment  of  the  court  is  not 
to  be  prayed  upon  an  infunicient  declaration  Or  plea, 
otherwtfe  than  by  a  demurrer  ;  when  the  matter  comes 
judicially  before  the  court*  If  in  pleadings,  &c.  a  mat- 
ter is  in  fufEcic  fitly  alledged,  tiiat  the  court  cannot  give 
certain  judgment  upon  it,  a  general '/row-m-  will  fufiice; 
and  for  want  of  fubllancc,  a  general  denmrrrr  is  good  : 
but  for  want  of  form,  there  muft  be  a  fpecial  demurrer, 
and  the  caufes  fpecial  I  y  afllgned.  The  practice  is  now, 
on  a  fpecial  demurrer,  to  take  advantage  cf  any  real  er- 
ror, though  not  expfeftid,  in  the  caufes  afugned. 

A  man  who  demurs  generally,  wall  take  advantage  of 
all  matters  which  are  rcquiiite  ro  {hew  a  good  ngh?  or 
title  in  the  plaintiff.  Ph~.d.  Com,  66/1 :  Hub.  3c  1. 

If  a  man  demurs  for  form,  he  mull  Ihcw  fpecially  the 
caufes  cf  demurrer.  2  Rol.  330:  Stats,  ubifupm  \  R.  M, 

If  there  be  a  general  demurrer  to  the  declaration,  the 
plaint Ifl"  may  apply  to  a  judge  for  a  fummons  for  leave 
to  amend  ;  if  not,  he  may  proceed  to  join  in  demurrer, 
and  make  up  the  demurrer-book  himfelf,  a  copy  of 
which  he  is  to  deliver  to  defendant's  attorney,  and  if  not 
paid  for  on  demand,  fign  judgment,  R.  Sr.  ia  JSP.  j. 
In  cafe  of  a  demurrer  to  a  plea,  fife,  by  a  plaintiff,  the 
demurrer-hook  cannot  be  made  up  by  the  defendant,  un- 
til default  made  by  the  plaintiff.  R>  E.  1 1  3. 

D*mur?cn  likewife,  are  either  in  action?  at  law,  or  in 
fuirs  in  equity. 

Apmurrerm  Equity,  is  nearly  of  (he  fame  nature 
with  a  demurrer  in  law  -t  being  an  appeal  to  the  judg- 
ment of  the  court,  whether  the  defendant  mall  be  bound 
10  anfwer  the  plain  tiff' a  bill:  as  for  want  of  fufrkicnt 
matter  of  equity  therein  contained:  or  where  the  plain- 
tiff upon  his  own  (hewing  appears  to  have  no  right  j  or 
where  the  bill  feeks  a  dileovery  of  a  thing  which  may 
ciufe  a  forfeiture  of  any  kind,  or  may  convict  a  man  of 
any  criminal  milbehaviour.  For  any  of  thefe  caufes,  a 
defendant  may  demur  to  a  bill  in  equity;  and  if  on  de- 
murrer the  defendant  prevails,  the  plaintiff's  bill  (hall  be 
difmiffed  ;  if  the  demurrer  be  over- ruled,  the  defendant 
is  ordered  to  an  Aver,  3  C&nm>  446. 

It  is  allowed  a  good  caufe  of  dmtarm  in  Chancery, 
that  a  bill  is  brought  for  fan  of  a  matter  only,  whit  h  is 
proper  for  one  intire  account,  becaufe  the  plaintiff  fiinll 
not  /flit  coups,  and  make  amuftiplitiry  of  fuits,  Perth  29 

Vol.  L 


If  an  original  hill  be  brought  for  nutttert,  part  of  wbich 
are  fa  a  firmer  bill  ami  dcertt,  and  p&rt  xttv*  or  by  ivay  of 
fappl&nettfal  hill\  the  court  will,  on  a  demurrer  to  fo 
much  as  was  contained  in  the  former  decree,  fend  it  to 
a  mafler  to  fee  what  was,  and  wliat  was  not  in  i*ie  nrll 
bill,  and  allow  the  demmrtr  accordingly*  Gs&.  E.  R>  1S+. 
See  further,  title  Chancery* 

After  the  plaintiff  and  defendant  have  joined  ifTuc  in 
fjft,  which  goes  to  the  whole,  neither  of  them  can  dfe- 
mar,  without  confent  of  the  other.  But  there  may  be  a 
dfintrnt  to  evidence.  Though  now  it  is  more  ufual  to 
take  exceptions  to  evidence  at  the  bar  at  Nif  froth  ore 
terms  1  which  is  tantamount  to  a  dejmirrtv,  if  doubts 
arife,  cafes  are  made,  or  points  rcferved,  and  a  verdict 
taken,  fubject  to  the  opinion  of  the  court.  See  ptfl*  title 
Demurrer  Euidm^e. 

If  a  defendant  pleads  to  part,  and  d&Ntri  to  part  \  the 
dtmuvrv  IhouM  lirft  be  determined,  and  the  iftue  bft 
becaufc  upon  the  trial  of  the  jfiTue,  the  jury  may  affefs 
damages  as  to  both,  tdm,  5  j 7.  Where  there  i,  a  de* 
mmrer  in  part,  and  ifTue  is  jmned  upon  the  other  part, 
and  the  plaintiff  h,nh  juJgment  on  the  demurrer  ;  here 
may  enter  a  Non-prof,  as  to  the  iflue,  and  proceed  to  a 
writ  of  enquiry  upon  the  demurrer  x  but  otherwife  he 
cannot  have  fuch  writ  of  inquiry,  1  Sali.  219:  See 
1  Sir*,  sjit  574- 

If  there  be  three  counts  in  the  declaration,  to  which 
there  is  a  general  demurrer ;  if  any  one  0/  the  counts  be 
good,  judgment  mu(t  be  for  the  plaintiff,  if  fuch  count 
can  be  joined  with  the  other  two.  t  Wilf.  252. 

A  denmrrtr  h  to  be  figncd,  and  argued  on  both  fides 
by  counfel.  After  a  dtmurrer  is  joined,  the  plaintifl7 
having  entered  it  on  the  roll,  delivers  the  roll  to  the  Sin 
candary,  and  makes  a  motion  for  a  CenjUUttBt  or  day  to 
argue  it,  which  the  court  grants  of  courfe,  on  the  Secon- 
dary's reading  the  record ;  then  Hit  dmmrtr  muft  be  en- 
tered by  the  plaintiff  in  the  court  book  with  the  Secon- 
dary, who,  on  his  rule  fets  down  the  day  appointed  for 
argument,  at  lead  four  days  before  the  drrnurrcr  is  ar- 
gued :  and  paper-books,  containing  all  the  proceedings 
at  length,  which  are  afterwards  entered  on  record,  are 
made  and  delivered  to  the  judges,  two  days  before  argu- 
ment. See  Imp,  K.  B, 

The  demurrant  argues  nrft,  and  the  Court  will  hear 
but  two  counfel  on  a  day,  <uiz.  one  of  a  fide;  and,  if 
dcfired  on  either  fide,  (unlefs  the  cafe  be  very  plain,) 
the  court  will  hear  further  arguments  the  next  term.  If 
the  major  part  of  the  judges  of  the  court  cannot  deter- 
mine the  matter  on  the  dimsa  rtr,  it  Is  10  be  fen t  into  the 
Exchequer -chamber  to  be  determined  by  ail  the  judges 
of  England.  %  InjL  71.  Demurrers  are  now  frequently 
put  in  for  delay.  In  fuch  cafes,  the  party  witting  to 
avoid  the  delay,  makes  up  four  demurrer-bcoks,  and 
delivers  to  the  judges,  two  da>A  before  the  day  when 
judgment  is  moved  for;  which  is  given  of  courfe  with- 
out argument. 

When  the  Court  gives  judgment  on  dtmwrtr  in  debt 
for  the  plaintiff  in  toe  anftionK  the  judgment  is  for  the 
plaintift  to  recover  his  deb;,  colb  and  damages  ;  but  if 
it  be  in  action  on  the  cafe,  a  writ  of  inquiry  of  damages 
mult  be  awarded,  before  the  plaintiff  can  have  foal  judg- 
ment. If  judgment  on  the  dc/nvrrcr  is  for  tbe  defendant 
in  the  action,  the  judgment  is,  that  the  plaintiff  take 
3  C  nothing 
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fcd thing  by  his  #rir,  bill,  6ffi  and  that  the  defendant 
go  without  «l-y.  If'ocd's  lijL  C03. 

General  tltnuarer  being  entered,  it  cannot  be  after- 
wards waved,  without  leave  of  the  court,  but  a  fpecial 
iltmrrtr  generally  may,  unlefs  the  plaintiff  hath  loft  a 
term,  or  the  aflizes  by  the  defendant's  demurring.  Lnpty, 

K.  n. 

Demurrer  to  Evidence.  This  happens  where  a 
record  or  other  matter  is  produced  in  evidence,  con- 
cerning the  legal  confluences  of  which  there  arifes 
a  doubt  in  law :  in  which  cafe  the  adverfe  party  may,  if 
he  pleafes,  demur  to  the  whole  evidence;  which  admits 
the  truth  of  every  fact  that  has  been  alledged,  but  dc- 
n«CJ  the  fuflkiency  of  them  all  in  point  of  law  to  main- 
tain or  overthrow  the  iffue,  as  the  cafe  may  be.  1  In/I. 

b  Kef  1  4.  This  draw*  the  qucilion  of  law  from 
the  cognizance  of  the  jury  to  be  decided,  as  it  ovgbt, 
bv  the  court,  out  of  w  hich  the  record  is  fent.  3  Comm. 
372. 

So  if  the  plaintiff  brings  witneffes  to  prove  a  fact, 
an  J  a  matter  of  law  nrifcth  upon  it  ;  if  the  defendant 
admits  their  teitimony  to  he  true,  there  glib  the  defend- 
ant may  demur  in  law  :  and  lb  may  the  plaintiff  demur 
upon  the  defendant's  evidence.  And  in  thefc  cafes,  the 
counfel  for  the  plaintiff  and  defendant  agree  the  matter 
of  fact  in  difpute;  ani  the  jury  are  difcharged  ;  .-md  the 
matter  cf  law  is  referred  to  the  judges  to  determine. 

But  where  evidence  is  given  for  the  King,  in  an  in- 
formation or  other  fuit,  and  the  defendant  offers  to  de- 
jon  it,  the  King's  counfel  are  not  obliged  to  join 
therein  ;  but  the  Court  ought  to  direct  the  jury  to  iind 
the  fpecial  matter.  And,  indeed,  becaufe  juries  of  late 
Ufoaliy  find  a  doubtful  matter  fpccially,  demurrers  vpn 
ttddmct  are  now  feldom  ufed.  See  5  Rep.  104:  1  Injl. 
72:  z  Uf.  4.26. 

If  the  Court  doth  not  agree  to  a  demurrer  to  evidence 
in  a  civil  caufe;  they  ought  to  feal  a  bill  cf  (xcrptiwt, 
&c.  9  Rtp.  13  — See  title  Bill  of  Exceptions.^ 

Demvkrer  to  indictment!.  This  is  incident  to 
criminal  cafes,  as  well  as  civil,  when  the  fact  as  allcdg- 
id  is  allowed  to  be  tme,  but  the  prifoncr  joins  iffue  upon 
fomt  p^fnt  of  law  in  the  indictment  ;  by  which  he  in- 
Crts  that  the  fact,  as  ftated,  is  no  felony,  treafon,  or 
whatever  the  crime  is  alledged  to  be.  Thus,  for  in- 
llance,  if  a  man  be  indicted  for pknioufiy  Healing  a  grey- 
hound, which  is  an  animal  in  which  no  valuable  propcr- 
:  m  be  had,  and  therefore  it  is  not  felony,  but  only  a 
civil  trefpafs  to  ileal  it :  in  this  cafe  the  party  indicted 
may  demur  to  the  indictment ;  denying  it  to  be  felony, 
though  he  confeffes  the  act  of  taking  it.  Some  have 
held,  (2  Hal.  P.  C.  257,)  that  if  on  demurrer,  the  point 
of  law  be  adjudged  agmufl  the  prifoncr,  he  mall  have 
judgement  and  execution,  as  if  convicted  by  verdict. 
But  this  is  denied  by  others  ;  (2  Hawk.  P.  C.  c.  32.  §  5, 
6:)  who  hold,  that  in  fuch  cafe  he  (hall  be  directed  2nd 
xeceived  to  plead  the  general  iffue,  Not  guilty,  after  1  de- 
murrer determined  againft  him.  Which  appears  the 
more  re.ifonable,  becaufe  it  is  clear,  that  if  the  prifoner 
freely  dilcovcrs  the  fact  in  court,  and  refers  to  the  opi- 
nion of  the  court,  whether  it  be  felony  or  no  ;  and  upon 
the  fact  thus  fhewn,  it  appears  to  be  felony  ;  the  court 
will  not  rccoid  the  confeflion,  but  admit  him  afterwards 
to  plead  not  guilty.  2  Hal.  P.  C.  225.  And  this  fecrns 
to  be  a  cafe  oi  (he  fame  nature,  being  for  the  molt  part 


a  mirtake  in  point  of  Jaw,  and  in  the  conduct  of  his 
pleading;  and  tboogfc  a  man  by  mif-pjeadtng,  may  irt 
fomc  cafes  lofe  his  property,  yet  the  law  will  not  fuffer 
him  by  fuch  niceties  to  lofe  his  life.  However,  upon 
this  doubt,  dcmuircrs  to  indictments  are  feldom  ufed  ; 
fince  the  fame  advantages  may  be  talcen  upon  a  plea  of 
Not  guilty  ;  or  afterwards  in  arrcft  of  judgment,  when 
the  verdict  his  cflablifhed  the  fact.  See&w/(.v.  B->~*c.\ 
M.cb.  7  jin.  in  which  cafe  the  demurrer  was  continued 
on  the  record  with  a  c<fjet  triatio  exitZs,  Sec.  and  after 
the  demurrer  was  determined  againlt  the  defendant,  a 
Venire  was  awarded.  Sec  Sa!k.  59,  60:  Djer^Hz  2  Hav;K 
P.  C.  ubi fitpri  in  n  :  4  Comm.  333,  4. 

DEMY-SANGUE,  Half  blood  :  where  a  man  mar- 
ries a  woman,  and  h.ith  iiTiie  by  her  a  fon,  and  the  wife 
dying  he  marries  another  woman,  by  whom  he  hath  aifj 
a  fon  ;  no*-  thel'c  t.vo  fons,  though  they  arc  called  fai- 
th -j.  .ire  but  brotbtn  of  tht  balf-blwd,  becaufe  they  had 
not  both  one  father  and  mother:  and  therefore  by  law 
they  cannot  be  heir;  to  one  another  ;  for  he  that  claims 
freehold  as  heir  to  another  by  defcent,  mutt  be  of  the 
whole  blood  to  him  from  whom  he  claitneth.  T&Mtdk 
Ley — See  titles  D.Jl  .?/,  Exr.uror. 

DEN,  from  the  Sax.  Dm.  i.e.  PaMi,  Lccm  .V.  o'- 
trii.]  The  name  of  places  ending  in  de/:,  as  Biddnulen, 
Bfe.  fignify  the  fituatkm  to  be  in  a  valley,  or  near 
woods.  Bhuxt. 

DEN  and  STROND,  Is  a  liberty  for  mips  or  vefTels 
to  run  or  come  aihore:  and  King  Ed.  1.  by  charter 
granted  this  privilege  to  the  Barons  of  the  Cinque  P^rts. 
Placit.  temp,  li  .    : .  . 

DEN  A  TERRAS,  A  hollow  place  between  two  hill- ; 
and  the  word  dma  is  ufed  for  a  l;:tle  portion  of  woody 
ground,  commonly  called  a  coppice.  LXmrfday. 

DENARII,  A  general  term  for  any  fort  of  feaaua 
numcrata,  or  ready  money.  Parocb.  Antiq.  320. 

Dknarii  de  Caritate,  Cu.'lomary  oblations  made 
to  Ca/bedral  Cburebti  about  the  time  of  Pe/:fect/ft  when 
the  parith  prielts,  and  many  of  their  people  went  in  pro- 
ceflion  to  vifit  their  mother  church:  this  cuitom  was  af- 
terwards changed  into  a  fettled  due,  and  ufually  charged 
upon  the  pa:ifli  priell ;  though  at  full  it  was  but  a  gift 
of  cbanty.  or  prefent,  to  help  to  maintain  and  adorn  the 
bilhop's  fee.  Cart-Jar.  Abbot.  Glafion.  MS.f.  \  $. 

DENARIUS,  An  En^hjb  penny:  it  is  mentioned  in 
the  Stat.  Ed.  1.  de  ampofitwie  mtrtfurarwm^  Sec 

Denarius  Dei,  God's  penny,  or  rarntjl  money  given 
and  received  by  the  parties  to  contracts,  Istc.  Cart.  5 J. 
I.  The  earnell  money  is  called  Dtnarius  Dd,  or  G^J't 
penty,  becaufe,  in  former  times,  the  piece  of  money  lb 
given  to  bind  the  contract,  was  given  to  God,  i.e.  To 
the  church,  or  the  poor. 

Denarius  S.  Pltsi,  An  annual  payment  of  one 
penny  from  every  family  to  the  Pcpe,  during  the  time 
that  the  Human  Catholic  religion  prevailed  in  this  king- 
dom, paid  on  the  feaft  of  St.  Pehr.  See  Ptur-Ptace. 

Denarius  tertius  Comitatus.  Of  \\\c f>irs  and. 
other  profits  of  the  ccn.ttj- courts,  originally  when  thole 
cour:>  had  fiiperior  jurtfdiction  befoie  other  courts  were 
erected,  two  parts  were  rcfcived  to  the  King,  and  a 
third  part  os :  pusny  to  the  Er.H  of  the  ioit/y  ;  who  either 
received  it  in  fprcie  at  the  affiles  and  triatfj  or  had  an 
eijuivaleriuoropolition/critoucof  chc  Ejccbefucr.  Ptuo.b. 


DEO 


DENBRRA,  From  ihc  Sax.  L\  r.  a  vale.  nnJ  I    ,  -. 
&r**t>  or  hoe]  A  place  for  the  running  and  feeiin«  of 
hogs,  wherein  they  are  penned;  by  fame  called 
ccwii.  CoiotL 

DENIZEN,  See  title  ^//<w. 

DENSHIRING  r>F  LAND,  Js  I  he  carting  paring  of 
earth,  turf,  and  nubble  into  heaps,  which  when  dYred 
are  burnt  into  afhes,  for  a  comport;  on  poor  barren "land, 
Thi*  method  of  improvemrni  is  ufed  on  taking  in  and 
inclofing  common  and  walk  ground  ;  and  in  many  pans 
of  England  is  called  ifiittt~&fatijtgy  but  in  Srnff-'c-.djbiu-  and 
Other  counties,  they  term  it  dtnjbirwgvfla/tdi 

DENON  DECIMANDO  lUchs.  To  be  dtfJiarged 
cf  tithes.  See  MoAu  Ditlmmd'u 

DJiNON  RESIDhNTl A  CLERlCi  REGIS,  An 
ancient  writ  where  a  peritan  was  employed  in  the  king's 
fcrvice,  fisfej.  to  excufc  and  diftharge  him  of  mn-itjlJ^t. 
Z  Ittfi.  624, 

DENTRIX,  A  m  with  many  teeth.  Chart.  6. 

DEODAND,  ZWW«/*.]  By  this  is  meant  what* 
ever  pej  fonal  chattel  h  the  immcdiare  occaftod  cf  the 
death  of  any  reafonable  creature :  which  is  forfeited  to 
the  King  to  be  applied  to  pious  ufes,  and  dillribmcd  in 
alms  by  his  high  almoner,  the  ugh  formerly  liHhi.cd  to 
a  more  fuperititioui  purpofc.  1  H  P.  C.       \  Fltttt  hit,  i. 

1c  feemj  to  have  been  originally  dengncd  as  an  c rp 
tkm  for  the  fouls  of  fuch  as  were-  fn  arched  away  by  tmi- 
den  death}  and  for  that  purpofe  ought  properly  to  have 
been  given  to  Holy  Chore b,  in  ttie  fame  manner  as  the 
apparel  of  a  ftranger  who  was  found  dead,  was  applied 
to  purchafc  mnflcs  for  the  gorul  of  his  foul.  AnS  this 
may  account  for  that  rule  of  law,  that  no  dcodnnd  is  due, 
where  an  infant  under  the  age  of  dilcretion  is  kilkd  by  a 
fall  from  a  cart  or  horfe,  or  the  like,  not  being  in  motion ; 
whereas,  if  an  adult  perfon  falls  from  thence,  and  is 
killed,  the  thing  is  certainly  rar/eiicd.  3  hsfi.  57  :  i  H. 
P.  C.  422.  Such  infant  being  prefumed  incapable  of 
actual  fin,  and  therefore  not  needing  a  deodand  to  pur- 
chafe  propitiatory  mates,  t  Carra*.  300. 

Thus  Jtauds  the  law,  if  a  perfon  be  killed  by  a  fall 
from  3  thing  Handing  Hill.  But  if  a  horfe,  oro*.  cr 
other  animal  of  his  own  motion,  kill  as  welt  an  infant, 
as  an  adult  ;  or  if  a  cart  run  over  him,  they  (hall  in 
cither  cafe  he  forfeked  asdeodands;  which  is  grounded 
upon  this  additional  reafon,  that  fuch  misfortunes  sircin 
part  owing  to  the  negligence  of  the  owner  ;  and  there- 
fore he  is  properly  puniihed  by  inch  forfeiture,  Brnfi, 

Wncrea  thing  not  in  motion  is  rheoccafion  of  a  man's 
death,  that  part  only  which  is  the  immediate  caufc  is  for- 
feited ;  as  if  a  man  be  climbing  up  the  wheel  of  a  cart, 
and  is  killed  by  falling  from  it,  the  wheel  alone  is  a  Deo- 
dand.  1  H,  P.O.  42z.-^Bui  wherever  the  thing  is  in 
motion,  not  only  that  part  which  immediately  gives  the 
wound  (as  the  wheel  which  runs  over  his  body,)  but  all 
things  which  move  with  it,  ;.nd  help  to  mnke  the  wound, 
more  dangerous,  (as  the  cart  and  loading*  which  io- 
creafc  the  pre/fare  of  the  wheel,)  are  forfeited,  t  Hawk* 
P,  C.  c,  26. 

It  matters  not  whether  the  ownrr  of  the  thing  moving 
"0  the  death  of  a  perfon  were  concerned  in  the  killing  or 
not;  for  if  a  man  kjlls  another  with  my  fsvord,  the  Iwoid 


is  forfeited. 'Dr.  (tf  W  J.  a,  r.  51.  And  thereof?  fri 
all  indiclments  for  homicide,  the  inftr  umcm  cf  death,  and 
the  value,  are  prcfrnced  End  found  by  the  Grand  jury; 
(as  that  the  flrolce  was  given  by  a  certain  penknife,  value 
6. A)  that  the  King  or  his  grantee  may  claim  th«  Deo* 
dand.  For  it  is  110  Deodan J,  unlcfs  it  be  prefented  as 
fuch  by  a  jury  of  twelve  men.  3  hjl.  57 :  5  J&p.  1  to  : 
t  foft.  144. 

No  Deodands  are  due  for  accidents  happening  upon  the 
high  fea,  that  being  out  of  the  jurifdiciion  of  the  Com- 
mon law:  but  if  a  man  falls  from  a  boat  or  (hip  in  freflt 
water  and  is  drowned,  it  hath  been  faid  that  the  vcflct 
and  cargo  arc  in  ftrittnefs  of  law  a  Deodand*  3  biji,  58 ; 
1  H.  P.  C.  423  :  MofL     Jhr.  Martr,  z,  22c. 

Juries  however  have  of  late  perhaps  too  frequently 
taken  upon  themfelves  to  mitigate  thefe  forfekurei,  by 
finding  only  fome  trifling  thing,  or  part  of  an  entire 
thing  to  have  been  the  occalion  of  the  death.  But  in 
fuch  cafes,  although  the  finding  by  the  jury  be  hardly 
warrantable  by  law,  the  court  of  K.  B,  hath  generally  re- 
fu&J  to  interfere  on  behalf  of  the  Lord  of  the  Franchife, 
to  nfrift  fo  unequitable  a  claim.  Ftjl.  0*  Bmk.  366, 

Deodan ds,  as  well  as  other  forfeitures  in  general, 
v-reckf,  tre  nfu  re- trove,  may  be  granted  by  the  King 
to  particular  fubjedl?  as  a  Rojal  Franchise  :  and  indetd 
they  arc  for  the  moll  pait  griintcd  out  to  the  lords  of 
manors  or  o:her  liberties;  to  the  pcrveruon  of  their  ori- 
ginal defign.  1  {?smto.  39c;.  Sj'yftf. 

If  a  man  riding  ever  a  river,  is  thrown  off  h*s  harfe 
by  the  violence  of  ihu  water,  and  drown  ?d,  ht*  horfe  is 
noc  D/o.j(tttrf}  far  his  death  was  caufed  f  tr  ttttfum  aqute. 
3  Cs.  4^3. 

If  a  perfon  wounded  by  any  accidenr,  as  of  a  cm, 
horfe,  &r.  tfienithin  a  year  and  a  day  after,  wh.u  did 
it,  is  /V<j*W/:  fo  thai  if  a  horfe  llrikes  a  man,  and  af- 
terwards the  owner  fells  the  horfe,  and  then  the  party 
that  was  ftrkken  dies  of  the  ftroke,  the  horfr ,  notwjth- 
ftanding  the  fale,  lhall  Le  forfeited  as  Dwrfaxd.  Pttrxtf, 
260:  5  fitp*  1 10, 

Things  fired  to  the  freehold  ;  as  a  bell  hanging  i:i  a 
lleeple,  a  wheel  of  a  mill,  S/ci  unlefs  fevered  from  the 
freehold,  cannot  be  Deodands.  2  $kjh  2S1.  And  there  it 
no  forfeit ui^e  of  a  Dtftfaiuiy  till  tm»  m  i'ter  is  found  of  re- 
cord, by  the  jury  that  finds  the  death  ;  who  onglu  alfo 
ro  hnd  and  appraile  the  Dc*i*3>J.  5  Jit?.  1  to:  i  Fiji.  144* 
After  the  coroner's  Snquifoion,  the  thrriff  is  anfwerable 
for  the  value,  where  the  ^^^rfbelortgs  to  the  King  ; 
and  he  may  levy  the  lame  on  the  town,  ,  Wherefore 
the  inqueit  ought  to  find  the  value  of  ir,  l  Hawk.  P.  L\ 

Grants  of  DrtJtmdi  how  10  be  inrol  !ed .  ^  W  4  IV.  Cs*  Af. 
e.  zz>ftfi*  t.  The  goods  ajid  chattel  cfj  h.hj^  &?. 
were  Mkewife  anciently  held  ro  be  Deod^di,  and  sire 
now  forfeitable- to  the  Crown.  See  title  Fdsf  it /t,  t  L.L 
443. 

DE  ONERANDO  FRO  RATA  PORTIONS,  A 
writ  where  a  perfon  »  did  rained  for  rent,  ihjt  ou^ht  to 
be  paid  by  oihers  proporctonably  with  htm*  F*  N.  JP, 
234.  If  a  man  hold  twenty  acres  of  land,  by  fealty  and 
twenty  Hiillings  rent ;  and  he  alicna  one  acre  to  one  per- 
fon, and  another  acre  10  another,  S\  .  the  lard  fhaJi  noc 
dillrain  one  alienee  for  the  whole  ren%  but  for  the  rats 
and  value  of  the  land  he  Ii2th  purchated,  £?r„  And  if 
he  be  di  ft  rained  for  more,  he  Hull  have  this  writ.  Nezg 
JVVr.  Br.  5S6. 

3  C  a  DEPARTURE, 


DEPARTURE. 


DEPOSITION. 


DEPARTURE.  A  term  of  law  properly  applied  to  a 
defendant,  who  full  pleading  one  thing  in  bar  of  an  ac- 
tio'.), and  being  replied  unto,  in  his  rejoinder,  quits  that 
and  fhcws  another  nutter,  contrary  to,  or  not  purfuing 
his  firtt  pica,  which  is  called  a  depart  tn .  f>om  bit  plra : 
alfo  where  a  plaintiff  in  his  declaration  fees  forth  one  I 
things  and  after  the  defendant  hath  pleaded,  the  plain- 
twfin  liis  replication  fhcws  new  matter  different  from  his 
declaration,  this  is  a  departure.  Plovcd.  7,  8  :  z  Inji.  147. 
But  if  a  plaintiff  in  his  replication  depart  from  his  count, 
and  the  defendant  take*  iffuc  upon  it;  if  it  b.*  found  for 
the  plaintiff,  the  defendant  fhali  take  no  advantage  of 
that  departure :  though  it  would  have  been  othciwife,  if 
he  had  demurred  upon  it.  Ravm.  86  :  I  LH.  Abe.  444. 

If  a  man  plead  a  general  agreement  in  bar,  and  in  his 
rejoinJcr  allcdge  a  Special  one,  this  is  a  departure  in 
pleading  t  and  if  an  action  is  brought  at  Common  law, 
and  the  plaintiff  by  his  replication  would  maintain  it  by 
virtue  of  a  cuftom,  &c.  it  hath  been  held  a  J  p.n  ray. 
1  Nelf.  Abr.  638.  Where  a  matter  is  omitted  at  firll,  it 
is  a  departure  to  plead  it  afterwards.  Ibid.  If  in  cove- 
nant, the  defendant  pleads  performance;  and  after  re- 
joins that  the  plaintiff  ouftcd  him,  it  is  a  dtpartuie  from 
his  plea.  Raym.  22.  In  debt  upon  bond  for  perforin- 
ance  of  covenants  in  a  leafe,  the  defendant  plead- 
ed performance  ;  and  afterwards  in  bit  rejoinder  fet  forth 
that  fo  much  was  paid  in  money,  and  fo  much  in  taxes, 
CuV.  upon  demurrer,  it  was  adjudged  a  departure  from 
the  plea;  becaufe  he  hid  plcnJrd  performance,  and  af- 
i.nvards  fet  forth  other  matter  of  excufe,  CsrV.  1  Salk.  221. 

Debt  upon  bond  for  performance  of  an  award,  made 
for  payment  of  money  ;  if  the  defendant  plead  perform- 
ance, and  the  plaintiff  having  replied  and  afligncd  a 
breach  of  non  payment,  jESfY.  'he  defendant  rejoins  that 
he  is  ready  to  pay  the  money  at  the  day,  Ue.  this  is  a 
dtftirter*  from  his  plea  ;  for  performance  is  payment  of 
the  money  ;  and  payment,  and  ready  to  pay,  are  differ- 
ent iffues.  Sid.  10:  4  Lean.  79.  In  debt  upon  bond  for 
non-performance  of  an  award  ;  the  defendant  pit- ads  that 
the  award  was,  that  he  mould  rcleafc  all  fuits  to  the 
plaintiff,  which  he  had  done  ;  the  plaintiff  replies  that 
fuch  an  award  was  made,  but  that  the  award  was  fur- 
ther, that  the  defendant  (hould  pay  to  the  plaintiff  fuch 
a  fum.  8sV.  the  defendant  rejoins  that  true  it  is,  that  by 
the  award  he  was  to  pay  the  plaintiff  the  faid  fum,  but 
that  the  award  was  alfo,  that  the  plaintiff  fhould  releafe 
to  the  defendant  all  actions,  CsV.  which  he  had  not  done; 
on  demurrer  this  was'  held  a  departure  from  the  plea, 
being  all  new  matter,  z  Buljh  39:  G*tb.  15c:  1  NJf. 
637.  After  nu!h.7tftceiunl  arbitrium,  the  defendant  can- 
not plead  that  the  award  is  void,  without  being  a  dipat- 
t.jrt  from  the  former  pica  :  and  if  where  nul  tiel  agatd  is 
pleaded,  then  the  award  is  fee  forth,  and  a  joinder  that 
it  wa".  not  tendered,  it  is  a  departure.  1  Lev.  133: 
Lut.  385. 

A  depat  ture  nui'X  be  always  from  fomething  that  is  ma- 
ferial,  or  it  will  n  Jt  be  allowed:  if  in  irefpals  for  taking 
goods,  the  plaintiff  reply,  that  after  the  taking,  the  de- 
i.-.idant  converted  them  to  bis  own  ufe,  this  being  an 
aLufc,  makes  a  trefpal>;  and  the  converfion  is  either 
trovrr  or  trefpafs  at  the  plaintiff's  eie&ion,  fo  that  by 
his  replication  he  may  make  it  trefpafs,  and  be  no  </<-• 
,      .       I  SaJi.  221,  222.     In  eireum/!a:<ees  ofr//W, 

kid  as  to  promifes,  the  plaintiff  is  not  tied  to  a  prcci.'e 


day  ;  for  if  the  defendant  by  his  plea,  force  the  plaintiff 
to  vary,  it  is  no  dtpesrtnre  from  his  declaration.  1  Nelf. 
640,  641.  And  if  another  plate  be  mentioned  in  the 
replication,  in  action  of  debt ;  as  this  is  a  perfonal  thing, 
it  is  no  departure,  becaufe  he  who  is  indebted  to  another 
in  one  place,  is  fo  in  every  place.  Sid.  228. 

If  new  matter  which  explains  or  fortifies  the  bar  be 
rejoined  by  the  defendant,  it  is  not  a  dcpartiue.  1  li  t./.  8  ; 
97,  8  :  Co.  Ln.  304  a. 

A  departure  being  a  denial  of  what  ii  before  admitted. 
i>a  faying  and  un-faying,  and  for  that  an  iHue  cannct  be 
joined  upon  it,  it  is  bad  for  the  incertainty.  1  L.'.  444. 
See  further  titles  Plea.lng:  tin.-A  Affiyimem  \  T>ef '■>■>.. 

Departure  in  despite  ok  the  court,  and  entry  of 
it.  Sec  title  P  /a.':. 

Departure  of  «oii>  and  5iLver.,  The/*7» th*  or  di. 
viding  of  thofe  metals ,  from  othcis  that  arc  coarfcr.  See 
Stat.  4  H.  7. 

DEPOPULATE  AGRORUM,  Deftroying  and  ra- 
vaging  a  country  ;  an  offence  where  the  benefit  of  clergy 
was  denied  at  common  law.  z  Hal.  PI.  333.  S:e  title  Gtcr- 
£y,  ben  f.  r,\ 

DEtWULATlON,  Drppulatic.']  Is  a  walling  or  dc- 
ftrudion  ;  a  defolation  or  unpeopling  of  any  place,  by 
fire,  l\vord,  prftilcnce,  &flr«  12  Rep  30. 

DKPOPULATORhS  ACRORUM,  Thefc  were  great 
offenders,  by  the  ancient  common  law  ;  fo  called,  becaufe 
by  proitrating  and  ruining  of  houfes  for  habitation  of  the 
King's  people,  they,  as  it  were,  depopulated  towns  and  vil- 
lages, leaving  ihcm  without  inhabitants.  See  Stat.  4  H<n. 
3.  c.  2  :  3  htfi.  204.  and  title  Cfajffi  benefit  cf. 

DEPOSITION,  Depcfitio.']  The  teUimony  of  a  witnefs, 
otherwife  called  zdepcirnt,  put  down  in  Writing  by  way 
of  anfwer  to  interrogatories  exhibited  fcr  that  purpofe,  in 
Chanceiy*  Proof  in  the  High  Court  of  Chancery  is 
by  dept/jtioru  of  witneffes ;  and  the  copies  t  f  fuch  regu- 
larly taken  and  publiflicd.  tie  read  asevidenct  u  the  hear- 
ing. For  the  purpofes  of  examining  witneffe  in  or  near 
London  there  is  an  examiner's  office  appoinu  ;  but  for 
fuch  as  live  in  the  county,  a  ccmmilfion  1  examine 
witneffes  is  ufually  grafted  to  four  comnilTkoers,  two 
named  of  each  fide,  or  any  three  or  two  of  them  to  take 
the  dcpofitions  there.  And  if  the  witneffe*  refidc  beyond 
fea,  a  commillion  may  be  had  to  e.tamine  them  there,  up- 
on their  own  oaths;  and,  if  foreigner;,  upon  thcoaibsof 
two  fkiiful  interpreters.  And  it  hath  been  eilablitfied  that 
the  deposition  of  an  Heathen  who  believes  in  the  Supreme 
1'eing  taken  by  commiilion  in  the  woi\  folemn  manner 
according  to  the  cultom  of  his  own  country  mny  be  read 
in  evidence*  1  Att.  21. — Thecommiliioncrs  arc  fworn  to 
uke  the  examinations  truly  and  without  partiality,  and 
not  to  divulge  them  till  publilhcd  in  the  Court  of  Chan- 
cery ;  and  their  clerks  are  alfo  fworn  to  feciecy.  he 
witneffes  are  compellable  by  procefs  of/ubpa-mt,  as  in  the 
courts  of  Common  law,  to  appear  and  fubinit  to  examina- 
tion. And  when  their  depuiitions  arc  taken  they  are 
u.mfmitted  to  the  court  with  the  fame  caic  that  tiie  an- 
fwer of  a  defendant  is  fent.  ^Comm.  419. 

After  a  wit  net's  is  fully  examined,  the  examinations  are 
read  rua  to  hiro,  and  the  witnefs  is  at  liberty  to  aitery  or 
amend  any  thing;  after  which  he  fi-r.<  them,  and  then, 
and  not  before,  the  examinations  aie  complete,  and  ;  cat 
evidence.  1  P.  //'*/.  4 »$•  The  lame  practice  prevails  in 
the  Comment,  in  Ecclefiajjeal  caufes.. 

Where 


DEPOSITION. 


DEPRIVATION. 


Where  a  witnefs  w as  examined  in  a  caufc  In  Chancery, 
and,  btfvtjigtuajrbh  txamnatfott  diedt  the  Mailer  of  the 
RoMs,  upon  adviiingwiih  the  Miller  in  Chancery  then'in 
court,  denied  the  making  ufe  of  the  dr^tiow,  a>  being 
not  perfeft.  f  P.  Wins.  414. 

But  where,  af:er  an  mdtv  fur  pMkalion,  defendant  ex- 
aminedz  witnefs,  and  then  perceiving  The  irregularity  (it 
being  after  publication)  the  defendant  on  the  u/uat  nJU.i- 
n/itby  htmfeif,  bis  clerk  in  court,  and  Jolicitor,  thai  they 
hftd  not  fan,,  no*  ivoi.ld fee.  arty  of 'the  depajithnst  gat  an  order 
to  reexamine  this  witnefs;  but  before  re- exam  in  at  ion  the 
witnefs  died  ;  upon  affidavit  of  thh,  Ld,  Ch.  Partcr  or- 
dered that  the  defendant  might  make  ufe  of  the /A-A^f. 
tiontf  the  re-examination  being  prevented  by  the  act  of 
God.  1  P.Wms.  4tc. 

Dcpt/iti**,  in  the  Chmttcerf  after  a  caufe  is  determined, 
may  be  given  in  evidence  in  a  trial  at  bar  in  B.R.  in  a 
fuit  tor  the  fame  matter,  between  he  fame  parties,  if  the 
party  that  depoftd  be  dead  ;  but  not  othcrwifc,  for  if  he 
be  living,  he  mutt  appear  in  per  Ion  in  court  to  be  ex- 
amined.       1  Lil.  Am  .445. 

bee  further  as  to  the  admitTion  of  written  depofitions  in 
evidence  at  Common  law.  Bulk.  H.  P.  229,  2l9~  *4*» 
and  this  Dift  title  Evidence 

Deroftiins  of  informers,  Gtfr.  taken  upon  oath  before  a 
coroner,  upon  an  inquitition  of  de^th  ;  or  before  juft ices 
of  peace  on  a  commitment  or  bailment  of  felony,  may  be 
given  in  evidence  at  a  trial  for  the  fame  felony  ;  if  it  be 
proved  on  oath  that  the  informer,  is  dead,  or  unable  to 
travel,  or  kept  away  by  the  procurement  of  the  prifbner  ; 
and  oath  mult  be  made  that  the  dtpojlthns  are  the  fame 
that  werefworn  before  the  coroner  or  jullice,  without  any 
alteration,  z  //tn?*.  P.  C. 

Depsjttmris  taken  befoie  a  coroner,  cannot  be  given  in 
evidence  upon  an  appeal  for  the  fame  death  ;  becaufe  it 
is  a  different  profecmion  from  that  wherein  they  were 
taken  :  And  it  has  been  adjudged,  That  the  evidence 
given  by  a  witnefs  at  one  trial,  could  not,  in  the  ordinary 
tourfe  of  juftice,  be  made  ufe  of  again  ft  a  criminal,  on 
the  death  of  fuch  witnefs,  at  another  trial.  v.H*P.C, 

The  examinations  of  wi:nefles  abroad,  and  of  fuch  as 
are  aged  or  going  abroad  re  erne  efft3  to  be  read  in  evi- 
dence, if  the  trial fhould  be  deferred  till  after  their  death 
W  departure,  are  now  very  frequently  effected  by  mutual 
corf.'nt  in  trials  at  Common  law,  if  the  parties  arc  open 
and  candid  3  and  this  may  alfo  be  done  indirectly  at  any 
time,  through  the  channel  of  a  Court  of  Equity  :  but 
fuch  a  prat! it e  has  never  yet  been  adopted  dircelly  as 
a  rule  of  a  court  of  law.  Yet  where  the  caufe  of  action 
;  riu  !  in  /■.../:,  and  a  fuit  is  brought  thereupon  in  any  oi 
rhe  court*  ol  />  'V ■ndnflei ,  the  Court  may  idue  a  com- 
mifnon  to  examine  witneffes  upon  the  fpot,  and  tranlmit 
the  depofitions  to  England*  Suit.  1  3  Geo.  3.  r.  63. 

DLPQai'i  ion  is  ufed  in  the  law  in  another  fenfe,  ivs. 
To  tignify  the  depriving  a  peribn  of  forae  dignity,  See 
tides  Dt gr&df*iic»i ;  Dtpn  Laito»* 

Drpvfitioft  i<  alfo  taken  for  death ;  and  die*  JepofitUnh, 
the  day  of  one's  death.  Lit/.  Die?. 

DEPRIVATION,  tkfrivaih  J  A  depriving  or  taking 
away  ;  as  when  a  bilhop,  parfon,  vic»*r,  CSV.  i*  depoled 
from  his  preferment,  Ofdrprvatioxs  there  are  two  for  is, 
dtpri'vuifc  a  i/enrfcio,  and  e&  c/jfiit'o ;  the  deprivation  a  Af- 
tsefLio  is  wnen  for  fome  great  crime,  tifr.  a  mini  Iter  is 
wholly  deprived  of  his  living:  And  d  pri-vuiim 


is  where  a  minifter  is  for  ever  depriirtd  of  his  orders, 
which  is  alfo  called  defofiitm  Or  degradation  ;  and  is  com- 
monly for  fome  heinous  offence  meriting  death,  and  per- 
formed by  the  bilhop  in  a  folemn  manner,  Blount.  See 

Depri  ratio  a  bentfuio  is  an  ail  of  the  Spiritual  Court, 
grounded  upon  fome  crime  or  defect  in  the  perfbn  deprived 
by  which  he  is  dikharged  from  his  fpiritual  promotion  or 
benefice,  upon  fufhciern  caufe  proved  againik  him.  1  AW. 
Jibr.  £  41 . 

Pe&ivatkn  may  alfo  be  by  a  particular  claufe  in  fomc 
aflof  parliim'  nt  i  the  Jepri  z-ati-jn  of  biihops,  taV.  is  de- 
clared lawful  by  llatute  39  Eli*,  c  y.  And  by  ch*  King's 
commilTion,  M  he  hath  the  fupremacy  lodged  in  him,  a 
bi {hop  may  be  deprived*  for  fince  a  bilhop  is  veiled  with 
that  dignity  by  communion  from  the  King,  it  isreafonable 
he  iliould  he  deprived*  whcie  there  is  jult  caufe,  by  the 
fame  authority:  but  the  canons  direct,  that  a  bilhop 
fhrdl  be  defined  in  a  fvntid  of  the  province;  or,  if  that 
cannot  be  afleinblcd,  by  the  archbilhnp  ;  and  twelve  bU 
fhops  at  leaft,  not  as  his  afliftants,  but  as  judges.  It 
has  been  adjudged,  that  an  archbiihop  may  deprive  a  bi- 
fliop  forfimony,  fcfr.  for  he  hath  power  over  his  fuffra- 
gans,  w  ho  may  be  punilhed  in  the  archbiihop^  court  for 
any  o/fence  againlt  their  duty,  1  Salk*  134.  See  title; 
Bijkcp. 

Thecaufea  of  deprh  ft/ian  are  many :  if  a  clerk  obtain  a 
preferment  in  the  church,  by  fimoniacal  contrail ;  if  ht 
be  an  excommunicate,  a  drunkard,  fornicator,  adulterer, 
inndet,  fchifmatick  or  heretick;  or  guiity  of  murder, 
manslaughter,  perjury,  forgery,  tiff.  If  a  clerk  be  il- 
literate and  not  able  to  perform  the  duty  of  his  church  ; 
if  he  is  a  fcandalous  perfon  in  his  life  and  converfation  ; 
or  baltardy  is  objected  again  ft  him :  if  one  be  a  mere  lay- 
man, and  not  in  holy  orders ;  or  under  age,  -u/^.  the  agr* 
of  twenty-three  years;  be  difobedient  and  incorrigible  to 
his  ordinary  ;  or  a  con  -  non  form  ill  to  the  canons  ;  if  a  par- 
fon  refufetoufe  the  Common  Prayer,  or  preach  in  dero- 
gation of  it ;  do  not  admin  tiler  the  Sacraments,  or  read 
the  Articles  of  Religion,  cJc.  See  titles  Parjbu  \  Chrgy, 

If  any  parfon,  vicar,  &e.  have  one  benefice  with,  cure 
of  fouls,  and  take  plurality,  without  a  faculty  or  difpen- 
farion  ;  or  if  he  commit  walie  in  the  houfes  and  lands  of 
the  church,  called  Dilapidations,  all  thei'e  have  been  held 
good  caufes  for  tkprivttthtt  of  pricJts.  Oegg*j  Parjin's 
Coan/flkr^  98.  99,  ZJc:  ^  Infi.  ao  j.  Sec  titles  AdwiyU .  11  ; 
Che  pining  Cejfi<>»*  And  refufing  to  ufe  the  Com  mo  r* 
Prayers  of  the  church,  plurality  of  livings,  fife,  are  caufe* 
of  deprivation  ipfo  /aelo^  in  which  cafe  the  church  foall  be 
void,  without  any  fentence  declaratory  ;  and  avoidance* 
by  act  of  parliament  need  nu  declaratory  fentence;  But 
in  other  calts  there  mule  be  a  declaratory  fentence,  Dja 
275.  Sec  title  Parjhti* 

Where  a  benefice  is  only  voidable,  but  not  void  before 
fentence  of  deprivaiian,  the  party  muft  be  cited  to  appear; 
there  h  to  be  a  libel  againlt  him,  and  a  time  atfigned  to 
anfwer  it,  and  alfo  liberty  for  advocates  to  plead,  and 
after  all  a  iotemn  fentence  pronounced  :  Though  none  of 
thefe  formalities  are  requhed,  wne;c  the  living  is  made 
ipfo  fail '9  void.  Can.  izz.  If  a  deprivation  be  for  a  thing 
merely  of  ecclefiaflical  cognizance,  no  appeal  lies ;  but 
the  party  has  his  remedy  by  3  commiuion  oT  review, 
which  is  granted  by  the  King  of  mere  gracs.  Moorytii. 

DEPUTY, 


TOPUTY,  />/w.Tf«r.]  One  that  cxcrcifes  an  office, 
in  aii  j:NLf  ui.jn's  right  i  whole  forfeiture  or  mifde- 
.wean  or,,  mall  caufe  him,  whofe  nV/wfv  he  is,  to  lofe  his 
<»IJik!e.  The  Common  Taw  takes  nonce  o\'  dtptit'wt  in  many 
eafcs*  but  it  never  takes  notice  of  under-deputics;  for  a 


V":.  ii  generally  but  a  perion  authorifed.  who  cannot 
author!  fc  another,  i  Lilt.  Ahr,  446.  A  man  cannot  make 
\\\%Jfipity\x\  all  caiea  ;  except  the  grant  of  the  office  juHif'y 
Jiim  in  Uj  and  where  it  is  to  one,  to  cxccuie  by  deputy,  Zffc. 

And  there  is  a  great  difference  between  a  deputy  and 
aiBguee  of  ^n  oiltce  ;  for  an  aulgnec  hath  an  mterelt.  in  the 


orhce  irMf,  and  doth  all  things  in  his  own  name  j  for 
whom  his  grantor  mail  not  anfwer,  unlefs  in  fpecial  cafes. 
But  a  deputy  hath  not  any  inteicfl  in  the  office,  but  is  only 
the  fhadow  of  the  officer,  in  whole  name  he  doth  all 
things.  And  where  an  officer  hath  power  to  make  afligns, 
he  may  implicitly  make depwiet*  And  a  IherifF may  make 
Tidr;:,t\rf  or  under -ihcrihT,  although  he  have  not  fuch  ex- 
press words  in  his  patent.  9  Rep,  49  — Ctzeef. 

A  deputy  cannot  tnaht  a  deputy  %  uecaufe  it  implies  an 
i(Tj£nment  of  his  whole  power,  which  he  cannot  affign 
over  ;  but  he  m3y  impowcr  another  to  do  a  particular 
a&.  1  SaJLgS  i  Lit.  379. 

Judges  cannot  ail  by  deputy^  but  are  to  hold  their 
courts  in  perfon  ;  for  they  may  not  transfer  their  power 
over  to  other*.  1  Hatui.  P.  C.  c .  t .  9.  But  it  ha:,  been 
adjudged,  that  recorders  mny  hold  their  court?  by  deputy. 
1  Ls-i*.  j 6.  The  office  of  Cujios  Brev'mut  and  Chiro- 
£  raphe  r  in  C.  B,  cannot  be  executed  by  deputy,  ]  Kef/', 
jibr.  644..  A  fteward  of  a  court  may  make  a  deputy  \  and 
a£rs  of  an  under- ffe ward's  deputy  have  been  held  good  in 
ibme  caies.  Crtv  Bins*  554. 

A  eoroner  cu^ht  not  to  execute  hrs  office  by  d  ic 
being  a  judicial  office  of  trull;  and  judicial  offices  are 
annexed  to  the  pcrfon.  1  Lit.  446.  Jf  the  ofltce  of  park- 
cr(hip  be  granted  to  one,  he  may  not  grant  this  to  ano- 
ther i  becaufe  it  is  an  ofhee  of  it  nil  and  confidence, 
Tttmt  tie  Ley. 

A  bail  iff  of  a  liberty,  may  make  a  deputy.  Cre.  Jac, 
*4jOj  And  a  cunitabte  may  make  a  deputy  %  who  may 
execure  the  warrant  directed  to  the  con fl able,  GaV,  z 
Dn>;zs.  482.  See  title  CwiJfuS/e. 

When  an  office  defcends  to  an  infnnt,  idcot,  £57.  fuch 
may  make  a  deputy  of  eourfe.  9  47,  Where  an 
oiHrc  If  granted  to  a  man  and  his  heirs,  he  may  moke  an 
atfiguee  of  that  office  ;  and  by  confluence  a  deputy, 

A  frputyofm  office,  bath  no  intercll  therein,  but  doth 
all  things  in  his  matter's  name,  and  his  mailer  mail  be 
anfweralilc;  but  an  affignee  hath  an  intcrcft  in  the  office, 
and  doth  aH  thing*  in  his  own  name,  for  whom  his  grantor 
ihall  not  anfwrr,  unh-fj  in  fpecial  cafes.  T-.-rms  de  Ley. 

A  fupcrior  office*  muft  anfwer  for  his  deputy  in  civil  ac- 
tions, if  he  is  not  fufheient :  but  in  criminal  cafes  it  is 
otherwife,  where  deputies  arc  to  anfwef  for  tbemfeives. 
Z  Ityl.  191,  466  :  Defl.fJ  Stud,  c,  42. 

DEQUIBLfS  SUR  DlSSEliilW,  A  writ  of  entry,  See 

N.  B.  191, 

I) Eft,  *rom  the  Sax,  Dcoe,  Ftra.]  The  names  of 
places  beginning  with  this  word,  hgnify  that  formerly 
wild  beaili  herded  there  together. 

DERAION  or  DEREVN,  DifratiutM ;  dhethnarc ,] 
Seemi  to  be  derived  literally  from  the  Fr.  doaigntr  or 
ekrangir,  To  confound  and  diforder,  or  to  turn  out  of 
courie  or  difplace ;  as  itrmputtm  01  departure  out  of 


religion.  Stn.\  %iH.B.  c<ip,  6,  And  dertagumvit  and  diT- 
chargeof  thcit  profeffion.  $t*t.  33  rV  8.  e.  29.  Which  ii 
Ipokcn  of  thoic  religious  men  thu  for  foci  k  uiir  or&N  or 
profeflion  ;  and  fu  doth  Kitchen  ufc  it,  wlicic  lie  fiv>  the 
le/Tee  entered  into  religion,  and  afterwards  was  derailed* 

In  our  Cmm^t  Um  this  word  is  nfed  divcrlly  ;  but 
genetally  to  pr*vet  idx,  to  dewigri  that  right,  dcrtfan  the 
warranty,  is'c.   G/anv.  lib,  t.  cap,  6:  B.  146*  If 

a  man  hath  an  edaie  in  fee  with  warranty,  and  enfeoff* 
a  ft  ranger  with  warranty,  and  die*]  and  the  feoffee 
vouches  the  heir,  the  heir  (hall  tftrjht  the  firfl  wamoty, 
tie.  PUvid.j*  And  join  tenants  and  tenants  in  common. 
Iliall  have  aid,  to  the  in  tint  to  deraigtt  the  warranty  para- 
mount. 31  //.  S>  cap.  1  :  See  Braflsn,  HA,  },  trail,  2.  tap* 
38.  Britten  ajiplieth  this  word  to  a  fummoni  that  they  be 
chaljengcd  35  defective,  or  not  lawfully  made,  eap*2i. 
And  Skene  confounds  it  with  our  waging  aad  making  of 
law.  See  Ltx  Deraijhia* 

Perhaps  this  word  diramt^  and  the  word  tteraigtitt/eit/  de- 
rived from  it,  may  be  ufed  in  the  fenfe  of  to  prptw  and  a 
pro -j„ by  di ("proving  tl  what  is  afilrtcd  in  oppontion  to 
truth  and  fafl. 

OK  RELICT,  DtrcMus.]  Any  thing  forfaken  or  left; 
or  wilfully  ca&away,  Dtrthfi  lands  fuddenly  left  bj  the 
fea  belong  to  the  King:  but  if  ihe  fea  fliiink  back  to 
flowly  that  the  gain  be  by  little  and  little,  i.e.  by  fmall 
and  imperceptible  degree*,  it  final L  go  to  thcovwnerof 
the  lands  adjoining,  bee  2  Cctnra.  z6i, 

DESCENDER,  ffrtit  of  famedk*  in.  A  writ  which 
Ik-th,  where  .-.  ,:  :   ■  i:  mad?,  und  ;Uv  .-. .>«*t  m  tad 

tihttifi  the  lands  entailed,  cr  is  dutiful  of  them  and  diesj 
the  ht'xe  in  tail  mail  have  ihis  writ  againfl  htm,  who  is 
then  the  actual  tenant  of  the  freehold.  F>N*  J?,  21  it 
z  j  2,  bec  title  fcrrnddw. 

DESCENT,  or  Hhr edita* y  SuccrfSJO>  j 
Ln\.  De/ceafus :  IV.  DifiaH  ;  in  which  latter  way  the  term 
i*.ufLia!ly  fpelt  in  all  old  law  books,}  The  title  whereby  a 
man,  on  the  death  of  his  ancertor,  obtains  the  freehold 
eilate  of  fuch  ancefior,  by  right  of  repre feats t Jon,  as  his 
Heir-at'la'iv. — Ji  is  otherwife  dtftned ;  Tee  order  or  means 
whereby  lands  or  tenements,  are  derived  unio  any  man 
from  hi*  anceffor.— -An  Htit  is  he  upon  whom  the  law 
Lath  the  eilate  immediately  on  the  death  of  his  rmccJW  ; 
and  theelUte  fo  dcJ tending,  is  in  law  called  the  Inherit- 
ance. See  z  Ctmm.  zoo*  Jib.  a.  e.  14;  from  whence  much 
of  the  following  matter  is  abridged. 

k  may  not  be  an  ufeiefs  preliminary  obfrrvatjon,  that: 
the  law  of  Dejunts  &f  real  tftfltet,  is  totally  ijitiirict  rVOtn 
that  of  the  Difbibtakn  $  perjiaml  property,  for  which 
latter  fee  title  Exttut^r  III:  V.  8. 

Dejecta,  being  created//  Imtfy  and  the  moft  anctenc 
title,  it  is  te;med  the  worthieff  means  by  which  lanji  C*H 
be  acquired  ;  and  an  Heir  is  in  by  that,  in  preference  to  a 
grant,  or  devlfe,  &c>  which  are  called  titles  by  pwcbtsje. 
It  is  a  rule  in  law,  that  a  man  cannot  raife  a  fee-fimpie 
to  his  own  right  heirs,  by  the  name  of  heirs,  as  a/w- 
rhqfr,  either  by  conveyance  ordevifc^  for  if  he  devife 
lands  to  one  who  is  the  heir  at  Jaw,  the  devife  is  void,  and 
he  fhall  take  by  de/tvut.  /^-<r  54,  j:6.  And  it  is  the 
fame  where  the  lands  wiii  come  to  the  heir,  either  in  a 
director  collateral  line;  or  where  the  heir  comet  to  an 
cftatc  by  way  of  limitation,  when  the  word  heus  is  not  a 
i  word 


DESCENT. 


word  of  pwcbafc.  Tb'uU  A  father  hath  two  fons  by  feve- 
ral  venters,  and  devifes  his  land  to  his  wife  for  life,  and 
after  her  deccafe  to  his  cldcft  fon  ;  though  the  Ton  doth 
not  take  the  eftate  prefently  on  the  death  of  his  father, 
lie  fhall  be  in  by  d-fent,  and  not  b)  purchafe,  and  the 
devife  fhall  b?  void  as  to  hitn.  Style  1 4S  :  1  Ncif  Abr*  645. 
But  it  is  laid  he  may  make  his  election,  and  take  by 
devife^  if  he  pleafes. 

A  man  being  feifed  of  lands  which  he  had  by  the  mo- 
ther's fide,  devifed  them  to  his  heirs  on  the  part  of  his 
mother ;  and  it  was  adjudged,  that  the  devtfee  mall  take 
by  dc/cent.  3  Lev.  127.  And  when  the  heir  takes  that 
which  his  ar.cejhr  would  have  taken  if  living,  he  fhall 
take  it  by  dej'cent,  and  not  by  purchafe.  2  Dan  v.  557. 
Eut  generally,  where  an  eflate  is  devifed  to  the  heir  at 
law,  attended  with  a  charge,  as  to  pay  money  dehts,  GSfc. 
in  fuch  cafe  he  takes  by  furcbafe,  and  not  by  defeat. 
Though  conditions  to  pay  money  have  been  conltrued 
only  a  charge  in  equity;  and  that  they  do  not  alter  the 
defcent  at  Common  law.  1  Lut.  593:  1  Salk.  t\\.  See 
further,  titles  L.ir.tation ;  Purchafe  \  Ejlatt;  Will. 

If  one  die  feifed  of  land,  in  which  another  hath  right 
to  enter,  and  it  defcends  to  his  heir ;  fuch  defint  fhall 
t;ikc  away  the  other's  right  of  entry,  and  put  him  to  his 
action  for  recovery  thereof.  Stat.  32  H.  S.  cap.  3.3  :  Co. 
Lit.  237.  But  a  defcent  of  fuch  things  as  lie  in  grant,  as 
advowfons,  rent%  common;  in  grofs,  &f,  puts  not  him 
who  hath  right  to  his  action.  Co.  Lit.  237  :  2  Danv. 
Abr.  561.  And  ndtfctnt  fhall  not  take  away  the  entry  of 
an  infant;  nor  of  a  feme  covert,  where  the  wrong  was 
done  to  her  during  the  coverture.  2  Dw.v.  563. 

The  Dofitine  of  Defcents.  or  law  of  inheritance  in  fee- 
fimplc,  is  a  point  of  the  higheft  importance;  and  is  in- 
deed the  principal  object  of  the  laws  of  real  property  in 
England.  All  the  rules  relating  to  purchafes,  whereby  the 
legal  courfe  of  defcents  is  broken  and  altered,  perpetually 
refer  to  this  fettled  law  of  inheritance,  as  a  datum  or 
fir ll  principle  univerfally  known,  and  upon  which  their 
iubfequcnt  Imitations  are  to  work. 

In  order  therefore  to  treat  a  fubjeft  of  this  univerfal 
confequence  the  more  clearly,  it  feems  bcttei  to  lay  afide 
fuch  matters  a*  will  only  tend  to  caufe  embarrafiment 
and  confufion.  The  qucflion,  *  ho  are,  and  who  are  not 
capable  of  being  heirs,  comes  more  properly  under  the 
titles  Heir\  Attainder;  Efcheat ;  which  fee.  Wc  may  alio 
pafs  over  the  frequent  diviiion  of  cefcenis,  into  thofe  by 
Cujhm>  Statute  and  Common  fur.-.  As  to  defcents  by  parti- 
cular cuflom,  as  to  all  the  fons  in  gavelkind,  or  to  the 
joungeft  in  Borough  Evrlifi,  fee  thofe  titles,  and  title 
Cv./lom  ;  and  as  to  defcents  by  Jlatuse,  or  fees-tail  per 
fnnam  ,Uni,  in  purfuancc  of  the  Stat,  of  H'cjlm.  2  ;  fee 
titles  Efate  ;  Limitations  ;  Tenure. 

As  the  law  of  Defcents  depends  not  a  little  on  the 
na-urc  of  kindred,  and  the  feveral  degrees  of  confan- 
guinity,  it  will  be  prrviouily  neceffary  to  flate,  briefly, 
the  true  notion  of  this  kindred  or  alliance  in  blood. 

CoNSAi^GUiMTY,  or  kindred,  is  defined  by  the  writers 
cn  thc<V  lubjects  to  be  vinculum  peif  varum  ub  eodem  fipite 
JcfcTRtUntium ;  the  connexion  or  relation  of  perfons  de- 
fended from  the  fame  llotk  or  common  anceftor.  This 
ccnlan£i;imiy  is  cither  lineal  or  collateral. 

Lineal  ctnfanguinity,  is  that  which  fubfiits  between 
peribns,  of  whom  one  is  ccJcended  in  a  direct  line  from 
the  other,  as  between  a  man  and  his  father,  grandfather, 
and  greatgrandfather,  and  fo  upwards,  in  the  direc.1  amend- 


ing line:  or  between  a  man  and  his  fon,  grandfon,  f rent- 
grand  fon,  and  fo  downwards  in  the  direct  defcending  line. 
E  very  generation,  in  this  lineal  dhcot  confanguir.ity,  con  • 
ititutes  a  different  degree,  reckoning  cither  upwards  or 
downwards:  the  father  is  related  in  the  h>il  degree,  an  J 
fo  likewife  is  the  fon ;  grandiirc  and  grandfon  in  the  fc- 
cond  ;  great  grandfire  and  great  grandfon  in  the  third. 
This  is  the  only  natural  way  of  reckoning  the  degrees  in 
the  direct  line,  and  therefore  univerfally  obtains,  as  well 
in  the  civil  and  canon,  as  in  the  Common  &#. 

Collateral  kindred  anfwers  to  the  lame  defcription : 
collateral  relations  agreeing  with  the  lineal  in  this,  that 
they  defcend  from  the  fame  llock  or  anceilor  ;  but  dif- 
fering in  this,  that  they  do  not  defcend  one  from  the 
other.  Collateral  kinfmen  are  fuch  then  as  lineally 
fpring  from  one  and  the  fame  anceftor,  who  is  the  fl'.rps^ 
or  root,  the  /Hp; s,  trunk,  or  common  flock,  from  whence 
thefe  relations  arc  branched  out.  As  if  a  man  hath  two 
fons,  who  have  each  a  numerous  iflue  ;  both  thefe  iflucs 
are  lineally  defcended  from  him  as  their  common  ancef- 
tor ;  and  they  are  collateral  kinfmen  to  each  other,  bc- 
caufe  they  are  all  defcended  from  this  common  anceftor, 
and  all  have  a  portion  of  his  blood  in  their  veins,  w  hich 
denominates  them  confanguittePt, 

The  very  being  of  collateral  confanguinity,  confifls  in 
this  defcent,  from  one  and  the  fame  common  anceftor. 
Thus  A.  and  his  brother  are  related;  Why?  Becaufe 
both  are  derived  from  one  father :  A.  and  his  firll  coufin 
are  related  ;  Why  ?  Becaufe  both  defcended  frcm  the 
fame  grandfather  ;  and  his  fecond  coufins'  claim  to  con- 
f.inpuinity  is  tlm,  that  they  arc  both  derived  from  one 
and  the  fame  great  grandfather.  In  fhorr,  as  many  an- 
ceftors  as  a  man  has,  fo  many  common  flocks  he  has, 
from  which  collateral  kinfmen  may  be  derived. 

The  method  of  computing  thefe  degrees  in  the  ca- 
non law,  which  our  Jaw  has  adopted  (Co.  Liu.  23,)  is  as 
follows.  We  begin  at  the  common  anceltor,  and  reckon 
downwards  ;  and  in  whatfocver  degree  the  two  perfont, 
or  the  raoft  remote  of  them,  is  ditlant  from  the  common 
anceilor,  that  is  the  degree  in  which  thty  are  related  to 
each  other.  Thus  A.  and  his  brother  are  rehred  in  the 
firftdegrce  ;  for  from  the  father  to  each  of  them  is  counted 
only  one;  A.  and  his  nephew  arc  related  in  the  frcond  de- 
gree ;  for  the  nephew  is  two  degrees  removed  from  the  com- 
mon anceftor;  viz.  his  own  grandfather,  the  father  ni  A. 

The  learned  Commentator  then  proceeds  to  lay  down 
a  fcrics  of  Rules,  or  Covins  of  Inheritance,  according  to 
which,  eftates  arc  tranlmittcd  from  the  anceilor  to  the 
heir,  with  an  explanatory  comment. 

I.  The  first  rule  is,  that  lnhcifa-i.es  Jbnll  lineally 
DEiCii  n  d  to  the  iflue  of  the  perfen  *vho  laft  died  actually 
ftifed,  in  infinitum',  but  (hall  never  lineally  ajctm*. 

By  law  no  inheritance  can  vert,  nor  can  any  perfon  be 
the  actual  complete  heir  of  another,  tiil  the  anceftor  is 
previoufly  dead.  Next*  tjl  brtrcs  v'.vauis.  Before  th.it 
time  the  pcrfon  who  is  next  in  the  line  of  fucceffion  is 
called  an  heir  apparent,  or  heir  preemptive.  Htt>:  ap- 
parent are  fuch,  whofe  right  of  inheritance  is  indefcafi- 
ble,  provided  they  outlive  the  :«n:eilor:  as  theeldell  Icrc 
or  hii  iffue,  who  mult  by  the  courfe  of  the  Common  law 
be  heir  to  the  father  whenever  he  happens  to  die.  Bars 
prefumptrvt  are  fuch,  who,  if  the  ance.tor  fhould  die  im- 
mediately, would  in  the  prefent  circumftances  of  things 
be  his  heiri  ;  but  whole  ri^ht  of  inheritance  may  be  de- 
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rented  by  tit*  contingency  of  fomc-  nearer  tieir  being 
bom  :  u  l  brother  or  nephew,  whofe  preemptive  fuc* 
cefhon  may  be  dcAraycd  by  the  birth  of  a  child ;  or  a 
daughter,  whofe  prefent  hopes  may  hereafter  be  cut  off 
by  the  birth  of  a  fon.  Nay  even  if  the  cftate  hath  de- 
fended, by  the  death  of  the  owner,  to  fuch  brother, 
or  nephew,  or  daughter;  in  the  former  cafes,  the  cftate 
fhall  be  dei'dfod  and  taken  away  by  the  birth  of  a  poft- 
humous  child ;  and  in  the  latter,  it  fhall  alio  be  totally 
devcfled  by  the  bii  th  of  a  poll  humous  fon*  Bm,  tit,  D<~ 

And  befides  this  cafe  of  a  pcfthtimoua  child,  if  land* 
are  given  to  a  fon  who  die*,  leaving  a  filler  his  heir  ;  if 
the  parents  IWe  at  any  difiance  of  time  afterwards  an- 
other fon,  this  fon  Hi  alt  d  eve  It  the  decent  upon  the  filler, 
and  take  the  cftate  as  heir  to  his  brother.  Co,  Lit,  1 1  : 
D*fl,  &  Sttnin  J.  I .  r.  7.  So  the  fame  cftate  may  be fre- 
quently devcfled  by  the  fubfequent  birth  of  nearer  pre 
fumpiive  heirs,  before  it  fixes  upon  an  heir  apparent. 
A?  if  an  eflate  is  given  to  an  only  child*  who  dies  ;  k 
may  defcend  to  an  aunt,  who  may  be  it  ripped  of  it  by 
an  after-born  untie;  on  whom  a  fubfequent  filter  may 
enter,  and  who  will  again  be  deprived  of  the  cftate  by 
the  birth  of  a  brother,  the  heir  apparent.  Cbrijliaift  note 
en  2  Ccmm.  ao8. 

It  feems  determined  that  every  one  has  a  right  tore- 
rain  the  rents  and  profits  which  accrued  whitffc  he  was  ] 
thus  legally  poflVflcd  of  the  inheritance.  1  lyjr.  II.  inn'.  , 
zff'i/f.  516 — See  further  as  to  the  entry  of  a  poflhu- 
mo us  heir.  ifatkitucn  Dtjientj,  e.^ 

No  perfon  can  properly  be  fuch  an  anceftor,  as  that 
nn  inheritance  of  lands  or  tenement  can  be  derived  from 
him,  unlcfis  he  hath  had  &ftual jlijfnof  fuch  lands>  either 
by  his  own  entry,  or  by  the  poffeffion  of  his  own  or  his 
anceftor's  lefTee  for  years,  or  receiving  rent  from  a  leflee  J 
of  the  freehold  :  (Co,  Litt.  \  5  :)  or  unlefs  he  hath  had  I 
what  is  equivalent  to  corporal  feiun  in  hereditaments  \ 
that  are  incorporeal  ;  fuch  as  the  receipt  of  rent ,  a  pre  fen- 
utionto  the  church  in  cafe  of  an  advowfon,  and  the  tike. 
Co.  Lift,  1  f ,  Gut  he  fhall  not  be  accounted  an  anceflor,  who 
hath  had  only  a  bare  right  or  title  to  enter,  or  be  other- 
wife  feifed.    The  fcifin  therefore  of  any  perfon,  thus 
underllood,  makes  him  the  root*  or  Hock,  from  which 
all  future  inheritance  by  right  of  blood  mull  be  derived  :  ' 
which  is  very  briefly  expreffed  in  this  maxim,  fttfinafftcit  . 
jfjpittft,  flelt  h  6.  r.  a.  §  2. 

Thoogh  it  be  necefTary  the  anceflor  be Jetfed,  yet  it  is 
rot  required  that  the  fcifin  continue  til]  the  death  of  fu.rh 
anceflor :  for  if  he  had  been  feifed  at  anytime  during  > 
his  life,  and  afterwards  dtfleiftd,  Hill  if  he  had  not  j 
parted  with  his  right  or  property,  his  heir  fhall  inherit, 
I  Iafi.  237  & — See  If 'stilus  oh  Dtjltuts,    If  the  heredita-  , 
men  is  defcending  be  in  reverfion  or  remainder,  expec- 
tant on  an  eft  ate  of  freehold,  the  heir  may  obtain  what  f 
will  be  equivalent  to  an  aftuat  feifin,  by  granting  them  , 
over  for  life  or  in  tail.  See  pofl.  VI.  as  to  ptjjfjjlvjtiitris. 

When  therefore  a  perfon  dies  fb  feifed,  the  inheri- 
tance f:rft  goes  to  his  iiTuc  :  as  if  there  be  grandfather,  . 
father  and  ion.  and  the  father  purchafes  lands  and  dies  ;  1 
h\§  ion  /hail  fucceed  him  as  heir,  and  not  the  grand-  | 
father,  to  whom  the  Jan-j  fii^U  never  hth/t'!-t  akcnrl, 
but  fhall  rather  cfchcat  to  the  lord.  Lift.  §  3.    This  rule, 
that  the  inheritance  fhall  never  firtraity  a  fee  rid ,  clearly  ' 
appears  10  be  of  feudal  original,  and  the  propriety  of  U 


is  well  defended  at  fomc  length  by  the  learned  Commen- 
tator, to  whom  we  refer  the  reader  defirous  of  invefUgi- 
cing  the  fubjecr,  as  a  matter  rather  of  curiofity  than 
utility. 

Though  an  efhte  cannot  liur«Uy  afcend,  the  father 
may  take  his  fon's  cftate  by  an  inttrm&tiatr  foftait ;  for  if 
the  fon  has  neither  iiTuc,  nor  brothers  or  lifters,  the 
cflate  will  defcend  to  an  untie,  or  fome  collateral  rela- 
tion, to  whom  the  father  may  on  his  deccafebe  the  next 
heir.  And  in  fomc  cafes,  the  father  or  mother  may  in- 
herit immediately  from  a  child,  Ai  if  ejrher  of  th^m 
are  coufin  to  the  child  ;  a  cafe  of  whkh  nature  occurs  in 
2  P.  H  mi.  6*3  ;  where  a  fan  died,  feifed  in  feed  land, 
w  ithout  ilTue,  broiher  or  fifter,  but  leaving  two  coffins, 
his  heirs  at  law*  one  of  whom  was  his  oivn  mother,  the 
rjueftion  was,  whether  the  mother  could  take  a>  heir  to 
her  fon.  The  Mailer  of  the  Rolls  was  of  opinion,  that 
though  the  heir  was  alfo  mother,  this  did  not  hinder 
her  from  taking  in  the  capacity  or  relation  of  couun. 
See  a  Comm.  zit,  in  n. 

In  1  infi.  8,  It  ja  faid,  that  if  a  man  hath  iflUe  an  el- 
der fon,  born  out  of  the  King's  allegiance,  and  after  hath 
another  fon  born  within  the  realm  ;  the  younger  fon  fhaU 
have  lands  by  tUfum  from  his  father  in  this  cafe,  and  not 
the  elder  u  ho  had  never  any  inheritable  blood  in  him. 
Co.  LI:,  8, — But  if  the  father  in  this  cafe  is  to  be  fup- 
pofed  a  naa.ural-boi  n  fubjett  at  the  birth  of  the  iiTiie,  the 
child  would  now  be  alfo  a  natural-born  fubjecl  by  force 
of  Stats,  7  jtitn  ^5:4  Gt*.  z.c.  a  j*  But  the  children  of 
perfons  attainted  of,  or  liable  to  the  penalties  of,  trea- 
fon,  or  in  the  fervice  of  a  foreign  flare  tn  enmity  with 
Great  Britain*  are  excepted  from  the  benefit  of  this  pro- 
vifion.  See  .  25  F  ft.  z,  which  declares  that  at 
Common  law  the  children  of  the  King  wherever  born, 
may  inherit.  The  fame  flatute  enable*  children  born 
abroad  to  inherit,  if  at  their  birth  hth  \ heir  parents  are 
within  the  King's  allegi^n  re.  and  their  mothers  pafs  the 
fea,  with  the  licence  of  their  hulhands.  See  1  Infi,  8.  in  «► 

Lord  Cth  alio  lay:  it  down  for  law,  that  if  an  alien 
hath  i/Tue  in  Snglatui  two  fons,  though  thefe  fons  are 
lti<l'  >j-rr:i\  fubjech  born,  they  cannot  inherit  to  each  other. 
But  in  the  cafe  of  CLin^w^J  v4  Fait*  this  was  denied 
to  be  law,  and  it  was  cxprefsly  held  that  fuch  fons  of 
aliens  were  inheritable  to  each  other-  See  1  Sid.  193  : 
1  Ftntr.  41  j.  And  now  by  Stat.  11  iz  IV.  3.  1'.  6, 
naturnl-born  fubje&s  miy  derive  a  title  by  defcent 
through  their  parents,  though  aliens;  but  Stat.  25  Gfs. 
2.  r*  39,  confines  die  benefit  of  the  former  flatute  to  fuch 
heirs  ai  lhall  be  living,  and  capable  of  taking  at  the 
death  of  the  perfon  lafl  dying  feifed  ;  unlefs  fuch  heirs 
happen  to  be  daughters,  and  there  is  afterwards  a  fon  or 
another  daughter,  for  which  cafes  the  ilatute  makes  a 
fpecial  provifion.  Both  thefe  atls  are  extended  to  Scot- 
tattrfby  Stat.  16  Gfo,  3.  c.  jz.  The  principle,  on  which 
it  has  been  adjudged  that  the  children  of  an  alien  may 
be  heirs  as  betweeen  themfelves,  though  not  to  their 
father,  feems  to  reach  the  cafe  of  children  born  after 
their  fathc,  ps  attainder.  See  1  Lt/l,  8.  m  fc—  And  further 
this  Did.  titles  Atie*,  AitainJrr. 

H.  A  second  OJNfUAi  iu;,  f,  or  canon  is,  that  the  mnte 
iflue  flull  be  admitted  faftrt  tbefemate.  Thus  fons  lhall 
be  admitted  before  daughters ;  or,  as  our  law  expreiTes 
it,  the  worthiclt  of  blood  fhall  be  preferred.  HkL  H,  C  L> 
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aj$.  A*,  if  one  hath  two  fonsf  and  two  daughter*,  and 
fi".  f;rlf  the  cloVU  focj,  :-.<-.•-•  ;in  cm-  or  hi-.  wt"Hi  .vii.'i 
out  illue)  then  the  youngcit  Ton  lhall  be  admitted  to  the 
fueceflion  in  preference  to  borh  the  daughters. 

The  reafon  of  this,  as  we!]  as  of  the  preceding  rule, 
mult  be  deduced  horn  feodal  principle*:  for,  by  che 
genuine  and  original  policy  of  thai  conftitution,  no  fe- 
male could  ever  fucc<ed  m  a  proper  frud,  jnafmuch  a* 
females  were  incapable  of  performing  thofc  military  far. 
vicCi,  for  ihefake  of  which  that  fyiiem  was  eJUWiJhcJ 
Jiut  our  Saw  does  not  extend  to  a  total  extJufion  of  fe- 
males, as  the  Salic  law,  and  others,  where  feuds  were 
molt  flrickly  retained  :  it  only  poll  pones  them  to  male;; 
for,  though  daug hters  arc  excluded  by  fons,  yet  they 
fucceed  before  liny  collateral  relations. 

III.  A  third  pvlf,  or  Canon  of  defcent,  i>  ;  [lint 
where  there  arc  t%*  s>y  rrwe  Bwltsln  equal  degree,  tb(  tUtj'} 
/on  (hall  inherit  ;  but  the / en  ;/ ;  , ih  together. 

As  if  a  man  hath  two  Ions,  and  two  daughters,  and 
dies  ;  his  eldetl  Ion  fliall  alone  fucceed  to  his  eftate,  in 
e*c|ufionof  the  fecond  fon  and  both  the  daughters;  bur, 
if  both  the  fons  die  without  iiVue  before  the  r a t"h c r ,  the 
daughters  dial  I  both  inherit  the  eftatc  as  coparceners. 
Lift,  $5:  Hal.  C.  L.  238.  This  rule  is  alfo  of  feudal 
original,  and  arole  from  thence  on  the  eilabliihmcnt  of 
that  conllitution  in  England r,  by  William  tht  Ctnqtiertr* 

Yet  wc  hnd,  thai  fo c age  eftates  frequently  dt- ictr.d'jd 
ro  all  the  fons  equally,  fo  lately  as  when  Ghvvvil  wrote, 
in  the  reign  of  Hairy  U.  and  it  is  mentioned  in  the  ?Js>  - 
ttr,  (cr  l.~§  j*)  a;  a  pan  of  our  ancient  conllitution, 
that  knights' fee>  fliculd  defcend  to  the  eld  eft  fon,  and 
focage  fees  ihould  be  partible  among  male  children  * 
However,  in  lirttry  JII.'s  time,  we  And  by  /jrwfcfj, 
(/.  2.  r.  30,  t.)  that  focage  lands,  in  imitation  of  lands 
in  chivalry,  had  afmoll  entirely  fallen  into  thcii^ht  of 
fuci-eflion  by  primogeniture,  as  the  liwnow  Hand* ;  ex- 
cept in  A'rry,  inhere  thay  gloried  in  ihc  prefervation  of 
their  ancient  gavelkind  tenure,  of  which  a  principal 
branch  was  the  joint  inheritance  of  all  the  fons  ;  and  e,** 
cept  in  feme  particular  manors  and  townfhips,  where 
their  local  culloms  tontinued  thf  defcent,  fameiimcs 
to  all,  fame  times  to  the  youngffl  fon  only,  or  in  uii^r 
more  lingular  methods  of  fuccetfion. 

As  to  the  females,  they  are  fUll  left  they  were  by 
the  ancient  law  ;  for  rhcy  were  si  1  equally  incapable  uJ 
performing  any  pcrfonal  fcrvice  :  and  therefore  one 
main  region  for  preferring  the  eldeft  ccaftng*  fuch  pre- 
ference would  hav  e  been  injurious  to  the  reft  :  and  t)ie 
other  principal  parpofc,  the  preve  ntion  of  the  too  mi- 
nute fubdivifion  of  eflates,  was  left  to  be  confidered  and 
provided  for  by  the  lord  a,  who  had  the  diipofal  of  thefe 
female  heireffes  in  marriage.  However,  the  fucceJEon 
by  primogeniture,  even  among  fema3csT  took  place  as 
to  the  inheritance  of  the  Crown  ;  wherein  the  neteflhy 
of  a  folc  and  determinate  fuccefliori,  is  as  great  in  the 
one  fcx,  as  in  the  other.  I  165.  And  the  right  of 
ible  fucceffion,  though  not  of  primogeniture,  ivus  alio 
eftablifhcd  ivith  rtfpeft  to  female  dignities  and  tiiles  of 
honour.  For  if  a  man  holds  an  earldom  ro  him  and  the 
heirs  of  his  body,  and  dies,  leaving  only  daughim ;  the 
cJdcll  fhall  not  of  courfc  be  Countefs,  but  the  dignity  is 
in  fulpence  or  abeyance  tilt  the  King  flutH  declare  his 
plcafure;  for  he,  being  ihe  fountain  of  honour,  may 
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confer  it  on  which  of  (hem  he  pleafcs.  /J.V.—j^c  titles 

IV.  A  fourth  rule,  or  Canon  of  defcem.  U  ;  thfi 
the  i'snca!  defcty.tlwtij  in  injinifuw,  of  any  ptrfon  deceafed, 
lhall  rtpfjtitt  their  anceAor  ;  that  is,  fttall  ftanrl  in  rhc 
fame  place  as  the  perfon  himfdf  would  have  done,  h.nl 
he  been  living. 

Thus  the  chi!d,  grandchild,  or  great  grandchild, 
(either  male  or  female)  of  an  eldefl  for),  fuccced*  before 
a  younger  fon,  and  fo«r  injiniii'w*  Half  H.  C*  L.  136 ,  7 . 
And  thete  repicfentativcs  fltall  take  neither  more  nor 
left,  but  jult  fo  much  as  their  principals  would  kv.-c, 
done-  As  if  there  be  two  filters,  and  one  dies,  leaving 
ftx  daughters ;  and  then  the  fathrr  of  the  two  fitters  dies 
without  other  ilFuc:  thefc  fix  daughters  lhall  take  among 
them  exactly  as  much  as  their  mother  would  have  done, 
had  Che  bpen  living;  that  i&,  a  moiety  of  the  Iand>  in 
co -parcenary  %  fo  that,  upon  partition  made,  if  the  land 
be  divided  inio  twelve  parts,  the  fuiviving  filler  fhall 
Lave  nx  parts,  and  her  fix  pieces,  one  part  each. 

This  faking  by  rep  refen  tat  ion,  is  called  fucceflion  in 
Jfiffxj  according  to  the  roots;  ftnee  all  tin;  branches  in- 
herit the  firnie  lharc  that  their  root,  whom  they  rcprefmt, 
would  have  done.  So  if  the  next  heirs  of  a  man  be  fix 
nieces,  three  by  one  fifter,  two  by  another,  and  one  by 
a  third;  bis  inheritance  by  the  laws  of  E>tgfon<t,  is  di- 
vided only  into  three  parts,  and  distributed  ptr  jihpes* 
thtn  ;  one  third  to  the  three  elder  children  Wbc  repre- 
fent  one  fifler,  another  third  to  the  txvo  who  reprefent 
the  fecond,  and  the  remaining  third  to  the  one  child 
who  Is  the  fole  ;ep refen ta five  of  her  mother. 

Thb  mode  of  reprefentation  is  a  necefTary  confequencc 
of  the  double  preference  given  by  our  law,  hYfl  to  t^ie 
male  iiTue,  ai^d  next  to  the  firfl  born  among  the  males. 
For  if  all  the  children  of  three  filters  were  to  claim  jrVr 
capita.,  in  their  own  right,  as  next  of  kin  to  the  anceflor, 
without  any  refpeit  to  the  Hoc  Its  from  whence  they 
fprung,  and  thofe  cliitdren  were  partly  male,  and  partly 
female,  then  the  cldelr  male  among  them  would  exciuJe- 
not  only  his  own  brethren  and  fillers,  hut  all  the  iffue  of 
ihc  other  two  daughters,  or  elfe  the  law  in  ibis  inflan' p, 
mull  Le  Intonlirlent  with  iifelf.  and  depart  from  the  pre- 
ference which  it  conf!antly  gives  ro  the  malea,  ami  ti  * 
firft  born,  among  perfons  in  equal  degree.  Vhtreay, 
by  dividing  the  inheritance  according  to  the  roots,  or 
y?;V/i^,  the  rule  of  drfccnr  is  kept  uniform  and  ile^dy  ; 
the  ifiue  of  the  eldeft  fon  exdudes  ail  other  pretender^ 
as  the  fon  himlelf  (if  living)  would  have  done;  but  ihe 
iiTuc  of  two  daughters  divide  the  inheritance  between 
them,  provided  their  mothers  (if  living)  would  have 
done  the  fame:  and  among  thefe  fcveral  iOucs,  or  rc - 
prefentatives  of  the  refpec^ive  roots,  the  fame  preference 
to  males,  and  the  fame  right  of  primogeniture  obtain, 
as  would  have  obtained  at  the  firfl  among  the  roots  them- 
fclves,  the  fons  or  daughters  of  the  deceafed.  As  1.  if 
a  man  hath  two  fons,  A,  and  E.  and  A,  dies,  leaving 
two  fans,  and  then  the  grandfather  dies  \  now  the  elded 
fon  of  A>  fliall  fuccced  to  the  whole  of  his  grandfather^ 
cltate :  and  if  A.  had  left  only  two  daughters,  they 
fhould  have  fuceeedeJ  alfo  to  equal  mnietics  of  thtt 
wholr,  in  e^cluJion  of  B*  and  his  ifl'ue,  liuz  a.  if  a  man 
hath  only  three  daughters,  C.  /?.  and  E  ;  and  C.  dies 
leaving  two  fons,  D.  leaving  (wo  daughters,  and 
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living  I  daughter  and  a  (on,  who  is  younger  than  his 
lifter:  here  when  the  grandfather  dies,  the  eldcll  Ton  of 
C.  (hall  fucceed  to  one  third,  in  cxclulionof  the  younger, 
and  the  two  daughter*  of  D.  to  another  third  in  partner- 
fhip;  and  the  fon  of  E.  to  the  remaining  third,  in  ex- 
clusion of  his  eldeft  fitter.  And  the  fame  right  of  repre- 
sentation, guided  and  retrained  by  the  lame  rules  of  dc- 
fcenr,  prevails  downwards  in  infinitum. 

How  far  the  two  immediately  preceding,  and  other,  cafes 
in  the  courfe  of  this  title  may  be  explained  by  the  following 
fcheme,  the  lludent  is  left  to  determine.  It  may  per- 
haps afford  a  hint  for  llatcmcnts  in  more  complicated 
cafes  of  def:ent.  For  rceubr  tables  of  Confanguinity 
and  Defcent.  Sec  t  lnfl\  The  Comments  in  ;  and  Wuthi.s*: 
Tun  ft  on  Defcent. 

I,    The  Person  dying  feifed. 
|  3 

s  * 


Firfl  Son.- 


-Second  Son. 


3  1 
3 

Firrt  fon.  Second  fon. 

or 

Tvvo  daughters. 


2.    The  Person  dying  feifed. 


Kiril  daughter. — Second  daughter. — Third  daughter. 


2-.  3 


Two  daughters. 


lft.  fon. — :d.  fon. 


A  daughter. — A  fon. 


King  Jefift,  however,  who  kept  his  nephew  Atbw 
from  the  throne,  by  difputing  this  right  of  reprcfenta- 
lion.  did  nil  in  his  power  to  abolifh  it  throughout  the 
realm.  Half  H.  C,  L.  217,  229.  But  in  the  time  of  his 
fon  King/Vrvr  v  Hi  the  rule  was  indifputably  fettled  in  the 
manner  here  laid  down.  Brail.  I.  2.  e.  30.  §  2 ;  and  fo  it  has 
continued  ever  llnce.    And  thus  much  for  iu.tal  defcents. 

V.  A  fifth  rule  is,  that,  cn  failure  of  lineal  AefeenJants, 
or  illuc  of  the  per  fon  laft  feifed,  the  inheritance  mail  de- 
fcend  to  his  uliatttcl  rclatkns,  being  of  the  blood  of  the 


fird  purchafor,  fuhjert  to  the  three  preceding  rules. 
Thus  if  A.  purchafe  land,  and  it  defceod  to  B.  his  fon, 
who  dies  feifed  thereof  without  ilTue;  whoever  fucccecs 
to  this  inheritance,  mull  be  of  the  blood  of  A.  the  full 
purchafor  of  this  family.  Co.  Litt.  12.  The  fir  ft  pur- 
chafor, per{!,i/itir,  is  he  who  rirft  acquired  the  cllate  to 
his  family,  whether  the  fame  was  transferred  to  him  by 
fa!c  or  by  gift,  or  by  any  other  method,  except  only  that 
of  defcent. 

This  is  a  rule  almoft  peculiar  to  our  own  laws,  and 
thofe  of  a  fimilar  feudal  original  ;  and  this  rule  or  canon 
cannot  othcrwife  be  ascounted  for  than  by  recurring  to 
feudal  principles,  which  did  not  originally  permit  the 
defcent  of  lands  to  any  but  one  of  the  lineal  defendants 
of  the  firft  purchafor,  who  in  the  cafe  of  zfcuJun:  miurr., 
or  cllaic  purchafed  by  the  anceltor  himfelf,  could  only  be 
his  own  off  pring;  fo  that  fuch  eflate  could  not  defcend 
even  to  his  brother.  See  this  Difl.  title  Trnurrt ;  I.  3. 

But  when  the  feodal  rigour  was  in  part  abated,  a  me- 
thod was  invented  to  let  in  the  collateral  relations  of  the 
grantee  to  the  inheritance,  by  granting  him  a  fevAum  no- 
run  to  hold  i/  ftuJum  antiquum  ;  that  is,  with  all  the 
qualities  annexed  of  a  feud  derived  from  his  ancestor* ; 
and  then  the  collateral  relations  were  admitted  to  fuc- 
ceed even  in  infinitum,  becaufc  they  might  have  been  of 
the  blood  of,  that  is  defcended  from,  the  firll  imaginary 
purchafor. 

Of  this  nature,  are  all  the  grants  of  fee-fimple  eftates 
of  this  kingdom  ;  for  there  is  now  in  the  law  of  %W, 
no  fuch  thing  as  a  grant  of  a  fruAum  novum,  to  be  held 
Wtmtmm  ;  unlcfs  in  the  cafe  of  a  fee  tail ,  and  there  this 
rule  is  ftricUy  obferved,  and  none  but  the  lineal  defend- 
ants of  the  riril  donee  (or  purchafor)  are  admitted  ;  but 
every  grant  of"  lands  in  fee  Simple,  is  with  V&*fihubm 
novum,  to  be  held  ut  ar.t'-quhm,  as  a  feud  whofe  antiquity 
is  indefinite:  and  therefore  the  collateral  kindred  of  the 
grantee,  or  defendants  from  any  of  his  lineil  ancellors, 
by  whom  the  lands  might  po&bly  have  been  purchafed, 
are  capable  of  being  called  to  the  inheritance. 

Yet,  when  an  eftate  hath  really  defcended  in  a  courfe 
of  inheritance  to  the  perfon  Jail  leifrd,  the  iiiicl  rule  of 
the  Feudal  law  is  flill  obferved  5  and  none  arc  admitted, 
but  the  heirs  of  thofe  through  whom  the  inheritance  hath 
palled ;  for  all  others  have  dcmonllrably  none  of  the 
blood  of  the  firll  purchafor  in  them,  and  therefore  mail 
never  fucceed.  As,  if  lands  come  to  A.  by  defcent  from 
his  mother  ;  no  telation  of  hit  father  (as  fuch)  (hall  ever 
be  his  heir  of  thefc  lands  ;  and,  nice  verft,  if  they  de- 
fended from  his  father,  no  relation  of  his  mother  (as 
fuch)  (hall  ever  be  admitted  thereto;  for  his  father's 
kindred  have  none  of  his  mother's  blood,  nor  have  his 
mother's  relation.,  any  Share  of  his  father's  blood.  And 
fo,  if  the  ctlatc  defcended  from  his  father's  father,  the 
relations  of  his  father's  mother,  (hall  for  the  fame  rcafon 
never  be  admitted,  but  only  thofe  of  his  father's  father. 

Hence  the  ex  predion  heir  at  la%u  muft  always  be  ufed 
with  reference  to  a  fpecihe  cilatc  1  for  if  an  only  child 
has  taken  by  def  ent  an  cilatc  from  his  father,  and  an- 
other from  his  mother ;  upon  his  death  without  ifl'ue, 
thefe  eftates  will  defcend  to  two  different  perfons.  So 
alfo,  if  his  two  giaudfathcrs  and  two  grandmothers, 
had  each  an  cllate,  which  defcended  to  his  father  or 
mother,  being  only  children,  then  theft  lour  elites  will 
defend  to  four  different  heirs.  2  Comm.  izz  im  n. 
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This  then  U  the  great  and  general  principle,  upon 
which  the  law  of  collateral  inherences  depends;  char, 
upon  failure  of  ilVue  in  the  lift  proprietor ,  the  eftate 
fhall  defcend  to  the  b'ood  of  the  firft  purchafor  ;  or,  that 
it  fhall  re  fu  It  back  ro  the  heirs  of  the  body  of  thnt  an- 
cestor, from  whom  it  either  really  has,  or  h  fuppofed  by 
Aft  ion  of  Jaw  to  have  originally  defended  :  according  to 
the  rule  laid  down  in  the  year  books;  M.  I  z  Ed.  IV.  14  : 
Fitzkibtrt.  Aht.  j\  Dfant*  2  :  Brwi.  Ibid.  38 :  and  Hak 
14.  C.  L.  243  s  <4  That  he  who  would  bare  been  heir  to 
the  father  of  the  deceafed,  (and  of  courfe  to  the  moihcr, 
or  any  other  rtal  or  fuppofed  purchafmg  .mcellor)  mall 
affo  be  heir  to  the  fun/*  a  maxim  that  will  hold  uni- 
vcrfally,  except  in  the  cafe  of  a  brother  or  lifter  of  the 
half  blood,  which  evecptinn  (as  wc  Iliad  fee  hereafter) 
depends  upon  very  Ipecial  ground*. 

VL  A  sixth  rtjj.e,  or  canon  is,  that  the  rtjlaitral&ar 
of  the  pcrfon  Lilt  feifed,  mufl,  be  his  next  collateral  kinf- 
man,  of  the  wbtfe  Mood. 

Kirit,  he  mutt  be  his  next  collateral  kinfman,  either 
pcrfonally,  or  jure  lxpitftnitabnis  \  which  proximity  is 
reckoned  according  to  the  canonical  degrees  of  conlan- 
goiaity.  There/ore.  the  brother  being  in  the  firlt  de- 
gree, he  and  hh  def  endants  flial L  exclude  the  uncle  and 
his  iJTueT  who  i  only  in  the  fecond.  And  herein  con- 
filb  the  truereafon  of  the  different  methods  of  computing 
the  degrees  of  conianguinity,  in  the  civil  law  on  the  one 
hand,  and  in  the  canon  and  common  laws  ou  the  ether. 

When  tin.-  paternal  ind  maternal  tines  ase  bcr.n  ;<a. 
mitted  ro  the  inheritance,  ihe  moil  remote  collateral 
kinfman  in  the  parernal  liry*,  wilt  inherit  before  the 
nearest  in  rhe  maternal.  So  that  the  expression  that  the 
trilateral  heir,  muu  be  ihe  next  ^lautal  kinfrnizitt  h  qua- 
lified by  the  general  rules  of  defcent  which  prefer  the 
male  line  10  the  femaie. 

Tie  designation  of  pcrfon,  however,  in  feck  in  g  for  the 
next  of  km,  will  come  to  exactly  the  fame  end,  {though 
the  degrees  will  be  differently  numbered,)  wliich-ever 
method  of  computation  we  fuppcfe  the  law-  of  England  to 
life  ;  fince  the  right  of  representation  of  the  parent  by 
tlie  ilfue,  is  allowed  to  prevail  in  itijuthum*  Indeed  it 
may  be  quelttoned  how  lar  the  introduiiun  of  the  com- 
putation of  kindred,  cither  by  the  canon  or  civil  law,  is 
of  ufe  in  the  Common-law  doctrine  of  Deftcnts, 

This  right  of  re  pre  fen  tat  ion  being  eitabliihed,  toe 
former  part  of  the  prefent  rule  amounts  to  this  ;  that,  on 
failure  of  iflue  of  the  pcrfon  laft  feiied,  the  inheritance 
Shall  defcend  to  the  other  fubfifting  iflue  of  his  next  im- 
mediate anceftor.  Thus,  if  A.  dies  without  iSfue,  his 
eftate  (hall  defcend  to  his  eldeft  brother,  (if  more  than 
one)  or  his  representatives ;  he  being  lineally  defcendcil 
frum  /i\  father  hi*  next  immediate  ancestor.  On  failure 
of  brethren,  or  fillers,  and  their  iflue,  it  fhall  defcend 
to  the  uncle  of  A*  the  lineal  descendant  of  his  grandfather; 
and  fo  on  in  inJinitsi/N* 

The  ihitr  brother  of  the  whole  blood  (hall  have  land  by 
drfte/tt*  purchafed  by  a  middle  or  younger  brother,  if  fuch 
die  without  iflue  j  for  as  to  dtftenti  between  brethren, 
the  eldrlt  is  the  molt  worthy  of  blood  to  inherit  to  them 
as  well  as  to  the  father.  Lit.  3  ;  3  Rtrp*  40. 

Here  it  mud  be  obferved,  that  the  lineal  ancestors 
though  (according  to  the  hrSt  rulej  incapable  themfelvcs 
of  fucceeding  to  the  ellate,  became  it  is  fuppofed  to 


have  already  parted  them,  ore  yet  the  common  ftocki 
From  which  the  next  fucceffor  mufi  fprhg— 2ut  though 
the  common  dnceilor  be  thus  the  root  of  the  inheritance, 
yet  it  is  not  necclTury  to  name  him  in  making  out  ihe 
pedigree  or  defcent.  For  the  defcent  between  two  bro- 
thers ,  is  held  to  be  an  irtimtJtite  defcent ;  and  therefore 
title  may  be  made  by  one  brother,  or  hi»  reprefentauvci, 
to  or  through  another,  without  mentioning  their  com- 
mon father.  1  SU,  106:  1  Fctiir.  423  ;  1  Lev.  60:  la 
J/,,/.  6trj, 

The  law  takes  no  notice  of  the  dtjfebfltty  of  the  father 
in  eyfc  of  tiij.mt ,  but  only  of  the  immediate  relation  of 
brothers  and  fillers,  ns  to  their  eftates ;  fo  that  ihe  ina- 
bility of  the  father  doth  not  hinder  the  dtfc&tt  between 
thtm  :  for  example  ;  A  nun  haJ  ifTiie  a  fon  and  a  daugh- 
ter, and  was  attainted  of  ireafon,  and  died;  the  fon  pur- 
chaf:d  lands  and  died  without  ilTue  j  and  it  was  adjudged 
that  notwithstanding  the  attainder  of  the  fathsr,  the 
daughter  (ball  take  by  Jfant  from  her  brother,  becaule 
the  detent  between  them  was  immediate,  and  ihe  law 
doth  not  regard  the  difabilitv  of  the  father.  4  Lev:.  5. 
See  4  Rtp.  31,  124. 

Where  a  perkm  feifed  of  lands,  hath  tilus  two  daugh- 
ters, if  one  of  them  commits  felony,  after  the  fathcr*s 
death,  both  daughters  being  alive,  a  moiety  (hall  drjc<0d 
to  one  daughter,  and  the  other  lhall  efcheat,  Ce<  Lit,  J  63. 

£titt  j'£Cifsdfyt  th;  heir  need  nor  be  the  nearelt  kinl- 
man  abfolutely,  hut  only  fub  tmdo  \  that  U  ;  hs  mufl  be 
the  ncareft  kirtfman  of  the  tvhvk  blood  ;  fur,  if  thtiv  be  a 
much  nearer  kimman  of  the  bdf  blood,  a  diilant  kinf- 
man  of  the  whole  lhall  be  aJmitied,  and  the  other  en- 
tirely excluded  :  nay,  the  eilate  mall  richest  to  she  lur.i, 
foon^r  than  the  half  blood  fhall  inherit. 

A  kinfman  of  the  whole  blood  h  he  that  is  derived, 
net  only  from  the  fame  antcf*/,  but  from  the  r«me  nath 
efitxetfton.  For,  zi  every  m^i'i  own  blood  i  :ompoundT 
cd  of  the  bloods  of  his  refpect^e  aoce!lori,  he  ib  only 
properly  of  the  whole  or  entire  blood  with  another*  who 
hath  (fo  fur  as  the  diitance  of  degrees  will  ptrmit)  all  the 
fame  ingredients  in  the  composition  of  his  blood  that  the 
other  hath.  Thus  the  blood  o  J '  jL  being  compofed  of  thole 
of  his  father  and  his  mother,  therefore  hii  brother  being 
from  both  ihe  fime  parents  hath  entirely  the  &me  bloaJ 
wuh  A  ;  or  in  other  words  he  is  his  brother  of  the  whole 
blood.  But  if,  after  the  death  of  .'/^s.  father,  hii  mother 
had  married  a  (eeond  Jiuiband,  and  had  iiRie  by  him  ;  the 
blood  of  this  itfue,  being  compounded  of  (he  blood  0? 
mother  only,  on  the  one  pnrt,  but  of  dial  of  the  Second 
hufband,  ou  the  other  part,  it  hath  therefore  only  half  the 
fame  ingredients  with  that  of  A*  himleif ;  fo  tint  fuch 
iflue  is  only  d'%  brother  of  the  half  blood;  and  for  that 
reafon  they  flaall  never  inherit  to  each  other.  So  alfo  if 
the  father  has  txvo  fens,  A.  and  It.  by  diifcrent  venters 
or  wives :  thefc  two  brethren  are  not  brethren  of  the 
whole  blood,  and  therefore  Shall  never  inherit  to  each 
tuhcr,  but  the  eltate  mall  rather  efcheat  to  the  Jnrd,  N.iy 
even  if  the  father  dies,  and  his  lands  defcend  to  his  eldeft 
fon  A,  <wb&  fixUrt  therein -t  and  dies  feifed  without  iffus; 
Still  mall  not  be  heir  to  thisefiate,  becaufe  he  is  only  of 
the  half  blood  to  A.  the  perlon  laft  feifed :  but  it  lhall  de- 
fcend to  a  filter  (if  any)  of  the  whole  blood  to  A\  for  in 
fitch  cafe*  the  maxim  is,  that  ptffstfio fratris/acit  Jotortm  <fM 
hirr(iUir.f  the  fetfin  or  poflefliort  of  the  brother  makes  the 
filler  to  be  heir.    Vet,  had  A,  died  wkkwt  tmrj  then  B. 

3  n  s  might 
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might  have  inherited  ;  not  as  heir  to  A.  his  half  brother, 

but  as  heir  to  thrir  common  father,  who  was  the  prifon 

la!t  actually  feifed.  HOe  H.  C.L.  238. 

Of  fomc  inheritances  there  cannot  be  a  fcifin,  or  fnjfc/fii 

/.  j.-ri)  ■.  a<  if  the  eldcll  brother  dies  before  a  prefentation 
to  an  advowfon,  it  will  defcend  to  the  half  brother,  as 
h'Jir  to  the  perfon  fail  feifed,  and  not  to  the  fitter  of  the 
whole  blood.  1  #..r.  £V.  11.  So  of  teverftons,  remainders 

and  executory  devifes,  there  can  be  no  feifin  or  pifltjfi* 

fr.T.r's:  i  and  if  they  are  referved  or  granted  to  A.  and 
hi*  hrirs,  he  who  is  heir  to  ./  'when  they  come  into  pof- 
fcflion  is  entitled  to  them  by  defcent :  that  is  the  perfon 
who  would  have  been  heir  10  //.  if  A.  had  lived  fo  long 
and  had  then  died  actually  feifed.  1  ff'ocdd.  256  :  Feame 
4.v8:  xWiif.  29.  and  fee  further  this  title  aJ fi#en  rela- 
tive to  the  ittfctNt  t>f  ifi'tfJSatot  C^V. — But  though  a  ptfr/jie 

fratris  cannot  property  be  of  a  remainder  or  icvcifton  ex- 
peflant  upon  an  ellateof  freehold,  yet  by  the  exertion  of 
certain  aels  of  owncrlhip.  as  by  granting  them  over  for 
term  of  life,  a  ftjjfcghftitru  of  them  may  be  made.  8  J?«y». 
35  b:  1  hi/}.  191  — There  can  bt  n0f*frjhfr^trri 

of  an  eilate-tail ;  r.or  of  honorary  dignities.  Nor  of  the 
defcent  of  the  crown,  and  its  pofTeffioni ;  nor  of  a  mere 
right.  See  H'atkinitn  Defcent:.  t.  I.  §  4.  and  the  au:ho- 
nties  there  1  ited. 

The  total  cxclufion  of  the  half  blood  from  the  inheri- 
tance being  almoft  peculiar  to  our  own  law,  is  looked 
upon  as  a  ftrange  hardfhip  by  fuch  as  are  unncqu..it\w  d 
with  the  reafons  on  which  it  is  grounded.  But  thefe  ccn- 
furcs  arifc  from  a  mifappreheofjon  of  the  mle,  which  is 
not  fo  much  to  be  confidcrcd  in  the  light  of  a  rule  of  de- 
fcent as  of  a  rule  of  evidence ;  an  auxiliary  rule,  to 
carry  a  for  mer  into  execution. 

To  illuftrate  this  rule  by  example.  Let  there  be  A. 
and  B.  brothers  by  the  fame  father  and  mother,  and  & 
another  fon,  of  the  fame  mother  by  a  fecond  hufband. 
Now  if  A.  dies  feifed  of  lands,  but  it  is  uncertain  whe- 
ther they  defcended  to  him  from  his  father  or  mother ; 
:n  this  cafe  his  brother  B.  of  the  whole  Mood,  is  qualified 
so  be  his  heir  ;  for  he  is  fure  to  be  in  the  line  of  defcent 
from  the  firrt  purchafor,  whether  it  were  the  line  of  the 
father  or  mother.  But  if  B.  mould  die  before  A.  with- 
out iflue,  C.  the  brother  of  the  half  blood  is  utterly  in- 
capable of  being  heir  ;  for  he  cannot  prove  his  defcent 
from  the  firfl  purchafor,  who  is  unknown  ;  nor  has  he 
that  fair  probability  which  the  law  ttdttliu  as  preemptive 
evidence,  fince  he  is  to  the  full  a«  likely  nnt  n  he  defended 
from  the  lice  of  the  fir;t  purchafor,  as  to  be  defcended : 
and  therefore  the  inheritance  mall  go  fo  the  nearcir.  rela- 
tion poiTcflcd  of  this  prefumptive  proof,  the  whole  blood. 

And,  as  this  is  the  cafe  in  ftudss  antlquh ,  where  there 
really  did  exirt  a  purchafing  anceflor,  who  is  forgotten, 
it  is  alfo  the  cafe  m fcadii  m>v':s  held  at  an/lg.ij,  where  the 
purchafing  anceflor  is  merely  ideal,  and  never  exiftcd  but 
only  in  ftftion  of  law.  Of  this  nature  are  all  grant,  of 
lands  in  fee  fimp'e  at  this  day,  which  are  inheritable  as  if 
they  defcended  from  fome  uncertain  indefinite  anceflor, 
and  therefore,  any  of  the  collateral  kindred  of  the  real 
modern  purchafor,  (and  not  his  own  offspring  only)  may 
inherit  them,  provided  they  be  of  the  whole  blood ;  for  all 
fuch  arc,  in  judgment  of  law,  likely  enough  to  be  derived 
from  this  indefinite  anceflor  :  but  thofe  of  the  half  blood 
are  excluded,  for  want  of  the  fame  probability.  Nor 
Jhould  this  be  thought  hard,  that  a  brother  of  the  pur- 
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I  In  fur,  though  only  of  the  half  blood,  muft  thus  be  dishe- 
rited, and  a  more  remote  relation  of  the  whole  blood  ad- 
mitted, merely  upon  a  fuppofation  and  fiction  of  law  ; 
fince  it  is  only  upon  a  like  fuppofition  and  fiction,  that 
brethren  of  purchafors  (whether  of  the  whole  or  half 
blood)  arc  entitled  to  inherit  at  all. 

This  rule  as  to  the  cxduiion  of  the  half  blood,  is  cer- 
tainly a  very  rme-fpun  and  fubtle  nicety  :  but,  confidcrin^ 
the  principles  upon  which  our  law  U  founded,  it  is  noi  an 
injultice,  nor  always  a  hardlhip  ;  fince  even  the  fucccfiion 
of  the  whole  blood  u  .is  originally  a  bcncfici.il  indulgence, 
rather  than  a  Uriel  right  of  collaterals :  and  though  that 
indulgence  is  nor  extended  to  the  demi-kindred,  yet  they 
arc  rarely  abridged  of  any  right  whii  h  they  could  poffibly 
have  enjoyed  before.  Sec  this  D  rt.  titU  Tenures  III.  5. 
The  doclrine  of  the  whole  blood  was  calculated  tr>  fupply 
the  frequent  impollibility  of  proving  a  defcent  from  the 
full  purchafor ;  without  fome  proof  of  which  (accordinp; 
to  our  fundamental  maxim)  there  can  be  no  inheritance 
allowed  of.  And  this  purpofc  it  anfwen,  for  the  moll 
part, effectually  enough.  Itfrcms  however  that  in  fomc 
inllances,  the  practice  i->  carried  farther  than  the  principle 
upon  which  it  goes  will  warrant.  It  is  more  efpcci.dly 
nvn  drained,  when  a  man  has  two  fons  by  different  ven- 
ter*, and  the  eftate  on  hh  death  defends  from  him  to 
the  cldeR,  who  enters,  and  dies  without  iflue;  in  which 
cafe  the  younger  fon  cannot  inherit  this  cllatc,  becaufe  he 

II  not  of  the  whole  blood  to  the  Iall  proprietor.  This,  it 
mull  be  owned,  carries  a  hardlhip  with  it,  even  upon  feu- 
dal principles:  for  the  rule  was  introduced  only  to  fup- 
ply the  proof  of  a  defcent  from  the  full  purchafor;  but 
here,  as  this  eftate  notCMOii-'y  defcended  from  the  father, 
and  as  both  the  brother*  confcfTcdly  fprung  from  him,  it 
is  dcmonflr.tble,  that  the  half  brother  mull  be  of  the  blood 
of  the  firll  purchafor,  who  was  cither  the  father  or  fome 
of  the  father's  anceflors. 

It  is  moreover  worthy  of  obfervation,  that  the  Crown, 
(which  is  the  highefr  inheritance  in  the  nation)  may  de- 
fcend to  the  half  blood  of  the  preceding  fovereign.  PIvtvd. 
245:  Co.  L'ut.  15  ;  fo  that  it  he  the  blood  of  the  firrl 
monarch,  purchafor  (or  in  the  feud  . I  language)  con- 
queror, eonqu.rfiory  of  the  reigning  family.  Thus  »t  3.  t  :- 
ally  did  defcend  from  king  Rd'xard  VI.  to  queen  J/.-r, 
and  from  her  to  Qjecn  Eltzetbeth,  w  ho  weie  rcfpec"tivcly 
of  the  half  blocd  to  each  other.  For,  the  royal  pedigree 
being  always  a  marterot  fu$cient  notoriety,  there  is  no 
occafion  to  call  in  the  aid  of  this  prefumptive  rule  of 
evidence,  to  lender  probable  the  defcent  from  the  royal 
flock,  which  was  formerly  king  William  the  Norman,  and 
is  now  (by  S.'at.  12  //  V/7.  III.  t.  2,)  the  Princcfs  Sefbia  of 
Hanover.  Hence  alfo  it  is,  that  in  cllates-tail,  where  the 
pedigree  from  the  fit  ft  donee  mu/l  be  Itriclly  proved,  half 
blood  is  no  impediment  to  the  defcent.  Lit.  \  14,  15  ;  be- 
caufe when  the  lineage  is  clearly  made  out,  there  isnoneed 
of  this  auxiliary  proof.  Alfo  in  titles  of  honour  half  blood 
is  no  impediment  to  the  defcent ;  but  a  title  can  only  be 
transmitted  to  thofe  who  are  defcended  torn  the  firft  pexfoa 
ennobled.  1  btji.  15.  See  this  £)ict  title  AV-r-.  flow  far 
it  might  he  dcftreable  to  amend  the  law  of  defcents  in 
one  Or  two  inilances,  and  ordain  that  the  half  blood  might 
always  inherit,  where  the  tflate  notorioufly  defcended  from 
it's  own  proper  anceflor,  and,  in  cafes  of  ncw-purchafed 
lands  or  uncertain  defcents,  flionld  never  be  excluded  by 
the  whole  blood  in  a  idnoter  degree  ;  or  how  far  a  private 

inconvenience 
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inconvenience  fhould  be  Hill  fubmittcd  to,  rattier  than  a 
long  efhbliiVd  rule  fhould  be  IhaJtcn,  Ls  for  the  Legiila- 
ture  to  determine.  See  further  2  Qvmm.  233.  at  n. 

The  rule  then,  together  with  it's  illuftrntioiij  amounts 
to  this ;  that  in  order  to  keep  the  tftate  of  A.  as  nearly 
as  poHiblc  in  the  line  of  his  purchafing  auccuor,  it  muft 
defcend  to  the  ifl'ue  of  the  nutttji  cauph  of  anccltors  that 
have  left  defendant:,  behind  them  ;  becaufe  the  defceu- 
dants  of  one  ancestor  only  are  not  fo  likely  to  be  in  the 
line  of  that  purchafing  anceltor,  as  thofe  who  are  defend- 
ed from  both. 

In  order  then  to  avoid  ihe  confufion  and  uncertainty 
that  might  arife  between  the  feveral  flocks  wherein  the 
purchafing  a  rice  [lor  may  be  fought  to  r,  another  £}iu!ifica~ 
Lion  is  rcquifitc,  befides  the  proximity  and  tm'trtty\  which 
is  that  of  digtdty,  or  w-tbinf/sj  of  blood.  For, 

VII.  The  SEVENTH  and  lall  rule  or  canon  is,  that  in 
tottetftral  hthtril&itis  the  mate  ftaeis  fliall  be  preferred  to  the 
jimakj  (that  ii,  kindred  derived  from  the  hlood  of  the 
male  aneettart,  however  remote,  fhall  be  admitted  before 
thofe  of  the  blood  of  the  female,  however  near;)  unlefs 
where  the  lands  have,  in  fae~l  delcended  from  a  female. 

Thus  the  relations  cm  the  father's  fide  arc  admitted  to 
itffrtftm,  before  thofe  on  ihe  mother's  Gde  arc  admitted 
at  all.  L':ti+  %  4.  And  the  relations  of  the  father's  father, 
before  thofe  of  the  father's  mother,  and  loon. — This  ride 
ft- ems  to  have  been  ettab lifted  in  order  to  effectual  and 
carry  into  execuiion  the  fifth  rulcT  or  principal  canon  of 
collateral  inherit -mre,  before  lasd  down  1  that  every  heir 
mull  be  of  the  blood  of  the  firjt  purchafor, 

Thai  this  was  the  true  foundation  of  the  preference  of 
the  a^Uiiri  or  male  tlocks,  in  our  law*  will  farther  appear* 
if  we  confider.  that,  whenever  the  lands  have  notoriously 
defcended  to  a  man  from  his  mother's  fide,  this  ruls  is  to- 
tally reverJed  ;  and  1:0  relation  of  Jib  by  the  father's  fide, 
as  Inch,  can  ev  r  Lie  admitted  to  them:  beivaufc  he  can* 
not  poflibly  be  of  the  bJood  of  the  firit  pure  ha  for.  And 
fo,  i  totixrjh  if  the  lands  de fee n  Jed  from  the  father's  fide, 
no  relation  ef  the  mother ,  as  fuch,  fJiall  ever  inhent.  1 
jttjK  ra.. — Sec  tt'e\tktus  on  Defcent^  r,  J. 

But  it  has  been  refolvrd,  that  ijfjfc  and  rttidtr  of  lands, 
claused  by  a  party,  as  heir  at  law  t-.c  pajte  mattina,  will 
akcr  the  quality  of  the  etlatc  j  fa  that  it  (hall  defend  to 
the  heir rv  parte  piiicfui,  6  fi:p.  65:  CjMttlttW.  1 41. 

dl(6  if  a  man  Jeiled  of  land,  as  heir  of  the  pare  of  his 
mother  make  a  feoffment  and  take  back  an  ellatetohlm 
and  his  heirs ;  this,  as  a  purchafe,  alters  the  dr/eent,  and 
if  ho  die  without  iifue,  Hie  heir  of  the  part  of  the  father 
fhall  inherit  it.  Co.  Lu.  14* 

V-t  p>irt  Refult  of  all  the  ab  ive  rules  and  explanations 
is  that  when  a  man  {A.)  dies  fei fed  of  an  cslate  in  f're- 
funple,  Jtfhall, —  i.In  the  firfi  place,  defcend  to  his  ddtji 
j'm  and  heir  w  bis  ijfut- — z.  If  his  line  be  extinct,  then  to 
the  ficwd  or  other  fons  of  A.  refpeclively,  in  order  of  birth  ; 
or  their  iffiic  \  the  tffue  of  an  eikr  brother  being  El  til  pre- 
ferred to  the  pet  ft*  of  a.  younger,  that  is  to  fay,  the  children 
of  the  fecond  ioa\  to  the  y\  Ion  himfelf,  and  fo  on, — 5.  hi 
default  of  fons,  or  their  ifluc,  then  to  all  the  daughters  of 
A.  together,  or  their  iffue.  See  ante  III.  IV*-— 4.  On  failure 
of  descendants  from  A*  himfelf,  then  to  the  illuc  of  his 
father^/ mother  -t  .ihceldeft  brother  of  the  whole  bloodt 
Or  his  ifTue  j  or  on  failure  of  them,  the  other  whole  bro 
of  A.  K-fp'  ct.vely,  in  order  of  birth,  or  their  i  ,'ie  - 
oj  on  failure  of  them,  the  filler*  of  J.  of  the  whole  blood 


rclpccitvely,  or  their  ifTue.— 5-  On  failure  of  defi  cndanM 
from  the  father  and  mother  of  A,  then  to  the  iflue  of  his 
grand-father  and  grand-mother  by  the  father's  fide; 
Hill  [racier  line  of  relationship  c-r.  :j« 
till  it  entirely  fails  j  whetl  and  not  before,  recourfe  mnil  he 
had  to  the  relations  of  his  mother  an  the  fame  regular 
fucceflive  order  as  in  the  paternal  line.  See  more  fully 
and  accurately,  2  Ceww.r.  14,  £,200. — 240;  on  the  whole 
of  this  fubjcft,  which  in  fame  points  ftrems  at  rirlfc  inex- 
tricably intricate;  but  will  foon  unfold  itfelf  to  the  re- 
fearches  of  the  diligent  ftudent;  who  to  understand  ma- 
ny porta  of  it  fhould  be  intimately  acquiinred  with  the 
law  of  Titmet,  See  that  title  in  this  Dictionary. 

As  to  the  D liter. nt  of  jw .vEdiJOSS  and  r L  m  a tND E.R9 
expectant  upon  ettates  of  freeholdj  fee  Wathtns'i  Eff&y  m 
th  Law  ■:  D  ..  .-  (1791);  ffom  whence  fame  curfory 
ohfervations  have  already  been  adopted,  and  the  following 
extract  from  which,  on  t«b  part  of  the  fubject,  may  be 
defcrving.itteniion. 

The  principlci  which  apply  to  the  defcent  of  an  cftate 
in  poiTefisoa  do  not  apply  to  the  defcent  of  an  eflate  in 
remainder  orrevcrfton,  expectant  on  ancftate  of  freehold, 
but  ihey  apply  when  the  particular  crtate  is  only  for 
years :  a  tenant  for  years  being  considered  merely  as  the 
bailiff  of  the  freeholder  and  to  hold  the  pu  Hellion  for  biin* 
1  /.-.//,  239.  6.  «.  2. 

"  When  a  reverfion  or  remainder,  expe^ant  upon  an 
eftate,  of  freehold,  continues  in  a  eourfe  of  defcent,  with- 
out certain  a&s  of  ownerihip  exerted,  fuch  reverfion,  £srV. 
{\ill  continually  dcvnlve.s  on  the  deaui  of  e,sch  particular 
hesr,  to  the  perfon  who  can  then  make  himfelf  heir  tc  the 
donor  or  purchafor  ;  without  any  regard  to  the  very  heir 
of  the  precedent  perfon  who  Aicceedcd  to  it  t>y  riejt'szt ;  till 
when  the  particular  eilate  is  Jeter  mined,  it  ultimately  veils 
in  pijfijjiui  in  him,  who  at /nth  tiuum  'nachx,  is  the  tight  heir 
of  fuch  donor,  purchafor  or  original  remainder  man.  For 
as  there  was  no  intermediate  perfon  actually  feifed  of  futli 
reverfion  or  remainder,  no  one  could  be  the  mean  of 
turning  itsdcfccnt4  and  becoming  a  new  Hock  or  tef minus ; 
but  fuch  ftoclt  mull  yet  be  the  donor,  purchafor  or  reran iti- 
der-man,  and  mult  fb  continue,  (if  no  alienation  be 
m;idc)  till  fuch  crtate  fliall  become  veiled  in  pcdlcLii'.m  ; 
and  confequcntly,  it  will  be  abfolutely  uecertjry  to  prove, 
on  every  devolution,  a  lieicent,  not  from  the  i.tmhe^diat£ 
predccelfor  who  took  by  4tfimti  (lor  with  him,  as  fuch,  in 
riiii  cafe,  there  is  nothing  to  do)  but  from  the  donor,  pur- 
chafor, or  original  remainder  man.  Whoever,  therefore, 
can  make  himfelf  heir  to  fuch  donor,  £flfir>  will  be  enti- 
tled to  the  inheritance  in  reverfion  or  remainder,  though 
expectant ;  but  yet  not  fo  as  to  be  capable  of  tranfmuting 
it  to  wj  $:i-7i  ri^lir  ncirs,  (,35  fuch)  except  by  granting  it 
over  1  till  it  become*  veiled  in  po/Teflion,  by  the  determi- 


nation of  the  parni 
whereon  it  was  expectant,  (wnei 
reverfion  or  remainder,)  in  him 
time,  the  right  heir  of  the  donor, 
then  become  the  Liock  of  dekt'rt 
the  future  prdigree  mail  run  on 
feifm  of  ir+  See  Fctsm's  Owtmg.  R 
Lilt-  tt*;  14--;  I.J  0  :  3  Co.  41 ; 
C*.  fj6  a  :  I  9  J ,  99  2  j 
D  ftunt  2^53;  D'j'n,  5.^211  Si 
354,  5  :  Dytr  \  29,  ^',  6^:  bee  2  0;if.  D\<.  title  C>pyftdtit 
(K.  Dtf.eitt  (C,  z.)  :  Rtbiiifiii  en  Ca  jtlk.  Appen- 

dix ;  Uitibs  215  ;  i  /"istr.  i  ^4. 

"  So 


ch  fuppoxted  it,  or 
uld  ceafe  to  be  a 
nuid  be,  at  thac 
ich  pcrlon  woUld 
,1  it  ftom  whom 
ainin«  an  a  «.W 


DESCENT. 


D  E  t  I  N  U  E. 


"  So  alfo  with  refpecl  to  contingencies  and  executory 
devifes — Thus  on  a  devifc  to  G.  in  fee  ;  but  if  he  hap- 
pened to  die  under  the  age  of  twenty  one  years,  leaving 
uo  ifiue,  then  to  P.  id  fee  ;  after  the  deccafc  of  the  tcfta- 
tor,  P.  died  in  the  life- time  of  G.  who  afterwards  died 
under  the  age  of  twenty-one  and  without  i/Tue  ;  it  wa.» 
held  that  the  lands  vefted  in  /"s  heir  at  law,  upon  the 
happening  of  the  contingency,  (viz.  on  the  death  of  G. 
under  age,  and  without  ifluc,)  but  that  the  interell,  while 
it  was  contingent,  did  not  fo  attach  in  G.  who  was  heir 
at  law  to  P.  on  his  deceafe,  as  to  carry  it,  on  his  death,  to 
bu  heir  at  law,  who  was  not  heir  at  law  to  P.  but  that  it 
veiled  in  that  pcrfon  who  vias  ben  at  lazu  to  P.  (the  firft 
pure  ha  for)  at  the  time  cf  the  contingency  happening.  Sec  z 
iVilf  29.  Goodrigbt  and  Sntrlc  ;  and  cited  alfo  in  Fcame  on 
On.  R.m.  448.  (3d  ftfif„)  And  fee  Cro.  Car.  410,  13: 
Hvba>f$y.  Plvwd.  485.9:  jCm.  Dig.  tit.  Defcent.  (C.2.)" 

See  mite  VI-— Sec  further  as  to  other  points  concern- 
ing the  doctrine  of  Defcents  and  points  involved  there- 
with, titles  Ejtr.tc;  Heir\  Limitation;  Remainder',  Execu- 
tory Drvife  fee. 

Descent  of  Crown  Laxds. — See  titles  Defitut ;  King. 

Descent  of  Dignities — Sec  titles  De/eent ;  Peer. 

DESCRIPTION,  JfJlrifitUi)  In  deeds  and  grants  there 
muft  be  a  certain  dtftripthk  of  the  Utmh  granted,  the  placet 
where  the  lands  lie,  and  of  the  per/om  to  whom  granted, 
tic.  to  make  them  good.  Dot  wills  are  more  Favoured 
than  grants  as  to  thofe  defcripthm  \  and  a  wrong  dtfeription 
of  the  perfon  will  not  make  a  devife  void,  if  there  be 
otherwise  a  fufficient  certainty  what  perfon  was  intended 
by  rite  teftator.  1  Ndf.  Mr.  647. 

Where  a  firft  //</> iption  of  land,  is  falfe,  though 
the  fecond  is  true,  a  deed  will  be  void  :  contra,  if  the  lirll 
be  true,  and  the  fecond  falfe*  Sec  3  Rep,  2,  3.  8.  to.  28. 
31,  34,  cif..  See  titles  Dtel\  Hill. 

"DESERTION  from  the  Aamt,  Sec  title  Courts. 
Martial. 

DE  SON  TORT  DEMESNE,  See  De  injuria  fna 
propria  ;  and  titles  Trcfpafs  ;  PUading. 

DESPI  I'US,  A  contemptible  perfon.  FUta,  lib.  4. 
can.  5.  par.  4. 

DESU61TO,  To  weary  a  pcrfon  with  continual  bark- 
ings, and  then  to  bite  ;  which  is  provided  ag.iinll  by  old 
law>.  Le^.  Alurcd.  26. 

DETACH  I  ARE,  Tofeizeor  to  take  isito  caftody  ano- 
ther perfon's  goods,  fcfir.  by  attachment  or  other  courfe  of 

law.  Cor.'.fl. 

DETAINER.  See  titles  Forcible  Entry  and  Detmhtt . 
DETERMINATION  OI;  WILL,  Sec  title  Efiattai 

ir,u. 

DETINET,  See  Debet  V  Detmet. 

DETINUE,  dettr:e*<lc.)  In  the  Common  law  is  like 
aflio  drpojiti  in  the  Civil  law  ;  and  is  a  writ  which  lies 
again  11  him,  who  having  goods  or  chattels  delivered  to 
keep,  refufeth  to  re-dchver  them.  In  this  action  of  dr. 
tinuc  it  is  neceflary  to  afceruin  the  thing  detained  in  fuch 
a  manner  as  that  it  may  be  fpecincally  known  and  re- 
covered. Therefore  it  cannot  be  brought  for  money, 
torn  or  the  like,  lor  thiit  cannot  be  known  from  other 
money  or  corn  ;  unlefs  it  be  in  a  bag  or  a  fack,  for  then 
it  may  be  diftinguifhably  marked.  In  order  therefore  to 
ground  an  a&ton  of  detinue,  which  is  only  for  the  detain- 
ing, thefe  points  are  neceflary;  See  1  Inft.  286;  I.  That 
the  defendant  came  lawiully  into  pofleuion  of  the  goods, 


as  cither  by  delivery  to  h'm  or  by  finding  them — 1. 
That  the  plaintiff  have  a  property. —  3.  That  the  goodi 
themfelves  be  of  fome  value. — 4.  That  they  be  afecr- 
tained  in  point  of  identity.  Upon  this  the  jury,  if  they 
find  for  the  plaintiff,  aflefc  the  feveral  values  of  the  feve- 
ral  parcels  detained,  and  alfo  damages  for  the  detention. 
And  the  judgment  ii  conditional;  that  the  plaintiff  re- 
over  the  faid  goodi  ;  or,  if  they  cannot  be  had,  their 
refpeftive  values,  and  alfo  the  damages  for  detaining 
them.  d.  £'(7.t^o:  Os.  Jac.  68 1. 

There  ii  one  difad vantage  wh:ch  attends  this  aiflion, 
vix.  that  the  defendant  is  herein  permitted  to  wage  his 
law  ;  (that  is,  to  exculpate  !i;:rfelf  by  oath  ;  See  title 
Wager  of  Law,)  and  thereby  defeat  the  plaintiff  of  hi* 
remedy  ;  which  privilege  in  this  cafe  is  grounded  on  the 
confidence  originally  repofed  in  the  bailee  by  the  bailor, 
in  the  borrower  by  the  lender,  or  the  like  ;  from  whence 
arofe  a  flrong  prefamptive  evidence,  that  in  the  plain- 
tiff's own  opinion,  the  defendant  was  worthy  of  credit. 
See  i  Iv.'}.  295. 

lot  this  and  other  reafons  the  n&ion  of  detinu  U  now 
much  difufed,  and  has  given  place  to  the  action  of 
Trover.  See  title  %  >.er  ;  and  alfo  title  Bailm-nt. 

The  following  cafes  on  the  fubjefl  cf  Detinue,  may 
prove  matter  of  ufc  as  well  as  of  curiolity,  and  fee  fur- 
ther Finer,  title  D..;ru;  and  Bnffi  N.  P.  49—51. 

Detinue  may  be  brought  for  a  piece  of  gold,  of  the 
price  of  21  j.  though  not  for  21  r.  in  money  ;  for  here  is 
a  demand  of  a  certain  particular  piece.  Bull.  A*.  P.  50. 

If  a  man  receiving  money  from  a  banker,  put  p.ut 
thereof  into  his  bag,  and  while  he  is  telling  the  reft,  the 
bag  is  Holen  ;  no  aclion  of  d.tlnue,  S?r,  lies  ;  becaufe  by 
putting  up  the  money,  he  had  appropriated  it  to  his  own 
ufe.  Comb,  .j.- 5.  A  man  lends  a  fum  of  jnoney  to  an- 
other, dethme  lies  net  for  it,  but  debt :  but  if  A  bargains 
and  fells  goods  to  B.  upon  condition  to  be  void,  if  A. 
pays  B.  a  certain  fom  cf  money  at  a  day ;  now  if 
pays  the  money,  he  may  have  dtttnuc  againil  Ii.  for  the 
goods,  though  they  came  not  to  the  hands  of  B.  by  bail- 
ment, but  by  bargain  and  falc.  C>o.£l:z.  867:  zDauv. 
510. 

If  a  man  delivers  g'lods  to  to  deliver  to  B.  B.  may 
have  ,/  :.W,  for  the  property  is  in  him  :  and  where  he 
delivers  them  to  B.  and  after  grants  them  to  D.  he  (hull 
not  have  detinue  after  the  grant,  but  the  grantee  mall  have 
it.  ]'elv.  24!  :  1  Bulft.bg.  When  goods  are  delivered 
to  one,  and  he  delivers  them  over  to  another,  action  of 
detinue  may  be  had  againll  the  fecond  pcrfon,  and  if  he 
delivers  them  to  one  that  has  a  right  thereto,  yet  it  is 
faid  he  is  chargeable :  alfo  if  a  perfon  to  whom  a  thing  is 
delivered  dieth,  drtinuc  lieth  againil  his  executors,  Bfr, 
or  again!!  any  perfon  to  whom  a  thir.g  comes,  z  Dj  j 
Abr.  511. 

A  man  may  have  a  general  detinue  3gainl1  another  th  v. 
finds  his  goods :  though  if  I  deliver  any  thing  to  ./.  to  re- 
deliver, and  he  lofes  it,  if  B.  finds  it  and  delivers  it  to 
C.  who  has  a  right  to  the  fame,  he  is  not  chargeable  to 
me  in  dctinuef,  becaufe  he  is  not  privy  to  my  delivery.  7 
H.  6.  22  :  9/7.6.  58. 

In  adions  of  detune,  the  thing  mult  be  once  in  the 
pofTeflion  of  the  defendant;  which  pcffcfliun  is  not  to  Le 
altered  by  aft  of  law,  as  fcifurc,  And  the  nature 

of  the  thiug  mull  continue,  without  alteration,  to  intitle 
one  to  this  action.  F,  A7.  B.  138.  ii  I  Jind  goods,  and  be- 
fore 


DETINUE. 


DEVASTAVIT. 


fore  the  owner  Uings  his  aclion,  I  fell  them  ;  or  they  are 
recovered  out  of  my  hands  upon  an  execution,  or  out- 
lawry again  It  the  owner ,  &ff.  he  cannot  have  dttimt 
againft  me.  11  E.  4.8;  27  H.  8.  13.  But  aclitn  of 
detitm  wiJI  3 tc  againll  him  that  finds  goods,  if  they  are 
wafted  by  wilful  negligence.  Dr.b?  129. 

A  man  buys  cloth  or  other  things  of  another,  on  a 
good  and  perfeel  contrail  ;  if  the  feller  keeps  the  things 
bought,  dttittut  lietfi.  Dyer  30,  203.  Where  one  takes 
my  goods  into  his  euftody  to  keep  them  for  me,  andre- 
fufes  co  rcltore  them  ;  although  he  have  nothing  for  the 
keeping  of  them,  this  action  will  He.  4  Rep,  84:  29  Ajf. 
pi.  28.  If  I  deliver  to  one  a  trunk  that  U  locked,  with 
things  in  it,  and  keep  the  key  myfelf,  and  fomethmg 
be  taken  out  of  it,  writ  of  d-.ttnae  lieth  not  for  this:  but 
if  the  trunk,  and  all  that  is  in  it  be  taken  away,  there  it 
lies.  1 1  R.p.  89  :  4  E.  3. 

This  action  will  not  lie,  where  a  man  delivers  goods 
to  me,  and  I  bid  him  take  them  again,  if  he  refufes  to 
do  it :  or  where  one  takes  my  goods  or  cattle  by  wrong 
as  a  trefpafleri  or  by  way  of  dinVefs  for  rent  or  as  da- 
jnage-feafdr.t,  EA\  Nor  for  a  horfe  fick,  when  it  is 
taken  or  lent  ;  il  he  dies  of  that  ftcknefs.  Be.  Dtiin.  212  : 
43  £.  3.21:  si  B*  4,  And  if  it  be  a  ring  that  is  deli- 
vered to  another,  and  he  breaks  it,  it  is  doubted  whe- 
ther action  of  dttiuut  may  lie ;  becaufe  the  thing  is  alter- 
ed, and  cannot  be  returned  as  it  was:  but  action  on  the 
cafe  lieth*  And  although,  where  goods  are  found,  and 
fold,  dtt;'.-;its  lies  not :  yet  aftion  upon  the  cafe  of 
trwft  and  cwicrfon  may  be  brought*  12  E.  4.  3  :  i3  E. 
4,  22. 

Dktikvk  of  Charters.  A  man  may  have  detinue 
for  deeds  and  charters  concerning  land  ;  but  if  they  con- 
cern the  freehold,  it  mull  be  in  C.  B.  and  no  other 
court,  Aclion  of  detinue  lies  for  charters  which  make 
the  title  of  lands;  and  the  heir  may  have  a  dttimtc  *f 
darters*  although  he  hath  not  the  land:  if  my  father  be 
ditfeifed,  and  dicih,  i  (hail  have  detinue  for  the  charters, 
notwithstanding  I  have  not  the  land;  but  (he  executors 
(hall  not  have  the  aclion  for  them.  jWfou  Nat.  Br.  30S, 
If  a  man  keep  my  charters  front  me,  concerning  the  in- 
heritance of  my  land,  and  I  know  the  certainty  of  them, 
and  the  iand  ;  or  if  they  be  in  a  cheft  locked,  &l\  and  I 
know  not  their  certainty,  I  may  recover  them  by  this 
writ:  fo  where  lands  are  given  to  me  and  *j  t  S.  and  my 
heirs,  and  he  dies,  if  another  gets  the  deeds,  and  if  te- 
■ant  in  tail  give  away  the  deed  of  entail,  and  then  die, 
his  r flue  may  bung  a  writ  cf  detinue  of  {barters.  G>.  IJt, 
2S6:  1  Rep*  z  :  F.  JV.  B.  1  38.  But  if  the  tenant  ir.  fee- 
fi'np[e  do  give  away  his  deeds  of  the  Sand,  his  heir  may 
not  have  this  aclion  :  and  in  cafe  a  woman  great  with 
child  by  her  deceafed  hufband  keeps  the  charms  tram 
his  daughter  and  heir  that  concern  the  land,  during  the 
time  Ihe  is  with  child,  this  writ  will  not  lie  againlt  her. 
4.1  E.  3.  11. 

De'inuc  was  brought  for  a  deed,  and  the  plaintiff  had 
a  verdict,  that  the  defendant  detained  the  deed,  and  the 
jury  gave  20/.  damages,  but  did  not  nnd  the  value  of 
hen  there  iffued  out  a  diffritt^eti  to  dc li- 
the value,  J-UJ  afterwards  a  wtitcfin- 
:d  for  the  value:  whereupon  ihe  jury 
talue  fr0in  wrlHC  rhc  firlt  verdi&  found; 
jjec  good.  Raj in.  124;  1  Ndf. .  h;r.  649. 
In  jftimutpj  ifctfttrj*  if  the  iilue  be  upon  the  detinue, 


the  deed  ; 
vcr  lh*  d-.c 
quiry  wss  ; 
round  a  difl 
Aiid  it  i>  .. 


and  it  U  found  that  the  defendant  hath  burnt  the  char- 
ters, the  judgment  mall  not  be*  to  recover  the  charters, 
which  it  appears  cannot  be  had  ;  but  it  is  faid  it  mall  be 
for  the  plaintiff  to  recover  the  land  in  damages.  2  R*!. 
Air.  ioi:  2  Dartv*  Abr.  ft  I-  For  detaining  of  deeds 
and  charters  concerning  the  inheritance  of  land?,  or  an 
indenture  of  leafe,  the  defendant  mail  not  wage  his  law, 
as  he  may  in  a  common  aclion  of  detinue.  \  Inji.  295, 

Detinue  of  Goods  in  Fra^'sc-maxr-iagi,  Js  on  a 
divorce  between  a  man  and  his  wife;  after  which,  the 
wife  mall  have  this  writ  of  detinue  for  the  goods  given 
ivrh  her  in  marriage.  Micb.  3  c  E.  t  :  KtivNat.  Br-  30S. 

DETRACTAR1,  To  be  torn  in  pieces  with  horfes 

 ApaftAtiti  faeiihgiw  IS  bujafnniU  detract  at  i  tkbmt 

f£  &m&m.  /Vf.M,  tit*  1.  tap*  37.  But  we  know  not, 
noxv,  of  any  fuch  punifhment  by  our  laws. 

DETUNICARE,  To  difcover  or  lay  open  to  the 
world.  Matth.  Wefim.  1240. 

DEVAplATtlS,  Is  where  an  offender  is  without 
iu  re  ties  or  pledges.  Vkmefdisf. 

DEVASTAVIT;  or  DEVASTAVERUNT  BONA 
TESTATOR  IS.  A  writ  that  lies  again  ft  executors  or 
ad  mini  lira  tors,  for  paving  debts  upon  fimrl*-  contract, 
before  debts  on  bonds  and  fpeciaities,  6?r«  for  in  this 
cafe  they  are  liable  to  acli&n,  as  if  they  had  fquandered 
away,  or  wafted  the  goods  of  the  deceafed,  or  conven- 
ed them  to  their  own  ufe  ;  and  are  compellable  to  pay 
fuch  debts  by  fpeciahy  out  of  their  own  good*,  to  the 
value  of  what  they  fo  paid  illegally.  Djcr  232,  But  if 
an  executor  pays  debts  upon  dm  pie  contract,  before  he 
hath  any  notice  of  bonds,  it  is  no  deve$£<vit ;  and  regu- 
larly this  notice  is  by  an  action  commenced  againil  him, 
for  the  law  doth  not  oblige  him  to  t.ike  notice  of  it  him- 
fe!f»  nor  of  a  judgment  agai:ift  his  teftator,  becaufe  he  is 
not  privy  to  a-fb  done  cither  by  or  againft  him*  1  -'/;.;. 
175  :  1  Lrv.  2 1  j. 

Where  an  executor  paveth  legacies  before  debts,  and 
hath  not  fatricicnt  to  pay  both,  it  is  a  devq/favrt.  Alfo 
where  an  executor  fells  the  teftator's  goods  at  an  under- 
value, it  is  a  divajia'Uit  \  but  thta  is  understood  where 
the  fale  is  frauduk-nt;  Jor  if  more  money  could  not  rm 
had,  it  is  othcrwife.  Kelfati.  trj:  1  l!fAfiAkr*  6i£ti*  Ex- 
ecutors keeping  the  goods  of  the  deceafrd  in  their  hands, 
and  not  paying  the  tcllator's  debts  ;  or  fetling  them,  and 
not  paying  off  debts,  '£jc*  or  not  obferving  the  law 
which  direcls  them  in  the  management  thereof  j  or  doing 
any  thing  by  negligence  or  fxitud,  whereby  the  eftV.e  of 
the  deed  Ted  miftmployed,  are  guilty  or  a  dennftavitf 
or  wjile;  and  they  fluil  be  charged  for  fo  much///  bttt'u 
proprihi  as  if  for  their  own  debt.  8  Rip-  t  3  ^ .  But  the 
fraud  er  negligence  of  one  executor  is  not  chargeable  on 
the  reii,  where  there  are  fcveral  executors.  1  RvL  At?t\ 

929»  .  *: 

There  are  fomc  caies  in  the  old  boohs,  in  whl:h  \t 
ha:n  been  held,  if  an  executor  watles  the  goocU  of  the 
te^ator,  and  afterwards  m^tkes  hisexceotar,  ann  dies, 
leaving  alTcrs,  that  an  action  of  debt  Will  nnt  3je  againlt 
the  executor  of  the  wafUng  executor,  upon  a  fugj:eilson 
of  a  de'V&Jfdvii  Or  waite  by  the  firlx  executor,'  becaufe  it 
is  a  pcrfonal  iivrong  which  ditd  with  ■lira*  3  [ten.  24.K 
But  in  this  cafe  th^re  is  a  difference  between  a  lawrui  ex- 
ecutor, and  an  executor  di:jcii;twt:\  ror  as  an  executor 
dc  fen  tctt  poiTeffes  himfelfof  the  goods  wrongfully,  if  no 
afterwards  vralki  ihcm3  and  dies,  leaving  aifets?  his  ex- 

Cw  liter 


DEVASTAVIT. 


DIEU 


etutor  Iball  bo  charged  upon  the  fuggeflion  of  a  Jetajttt- 
tnt  in  his  tcitaLor,  bcc:i uii?  he  c:unc  wrongfully  by  tlie 
goods,  and  therefore  the  wrong  flu II  not  die  with  his 
pcrfon.  2  L  1 1.33  ^— ^ce  title  Extettttr,  V.  I.  And  be- 
fore r,he  J/.rf,  to  Gtr,  z.  it  was  decreed  in  equity 
again  ft  the  executor  of  .n  lawful  executor,  who  had 
wafted  ihe  goods,  and  died,  (hat  fuch  executor  mould 
be  liable  to  make  good  to  the  credi'ors  of  the  tcrt.vor, 
fo  much  as  the  hrft  executor  had  v. ailed,  and  fo  far  as  he 
had  afleti  of  she  faid  fir  ft  executor.  1  Cbattc*  Rtp>  357, 

By  ;iie  Li  J  S*  -  jo  dr.  2.  <r,  7,  it  is  enafUd.  That 
if  an  executor  dc  fin  tvt  waile*  the  goods,  and  dies*  his 
executors  (hall  be  liable  in  the  fame  manner  as  their  tcl- 
taior  would  have  been,  if  he  had  been  living-  And  it 
has  been  fioce  adjudged,  that  a  righful  exec  J  tor  ,  who 
wane*  the  good  ,  uf  the  tcflator,  is  in  effect  an  executor 
fitfiaitNf  for  abmfiitg  his  truft;  3  Mod.  113.  And  his 
executor  or  admin  ill  rator  is  made  liable  to  a  ilevajletvitt 
by  Stat,  4^5  ttr.  &  M  r-  24*  which  Jlatute  makes  thu 
Stat.  30  C,  2,  r.  7»  perpetual. 

Debt  11m  again (1  an  executor  in  the  rWr/  and  d,-tia,-.\ 
where  there  is  a  judgment  again  ft  his  tcftatorp  upon  a 
fuggeflion  only,  that  he  had  wafted  the  good*  ;  and  this 
is  a  more  expeditious  way  than  the  old  method  of  fit. 
fac.  byway,  which  was  iifued  to  ihew  caufe  why  the 
plain tifl'ihou Id  not  have  execution  again  ft  the  executor 
eie  berth  ptvpritt,  and  thereupon  the  flierifT  returned  a  de- 
vc/iavh,  CsV.  t  lev.  147  :  I  Nt$  653. 

A  hutband  is  to  be  charged  for  walle  done  by  his  wife 
duvt  fila  ;  but  the  hu (band  is  not  chargeable  after  the 
death  of  a  wife  executrix,  on  fuggeftton  of  a  devti/Iaait 
in  a  declaration  againft  him.  CW,  Car*  603:  Lutvt,  671. 
And  it  has  been  adjudged,  that  a  feme  covert  executrix 
cannot  do  any  walte  during  the  coverture;  though  for 
wafle  done  b)  the  hu (band  fhc  fhall  be  charged,  if  [he 
furtive  him  ;  but  then  it  muft  be  on  a  judgment  ob- 
tained ag-iinn.  him,  and  not  on  a  bare  fuggeltion  of  a 
dn-a/lavtt,  £sV.  2  Lev*  145*  IF  an  executor  or  adrmnt- 
flrator  con fc fie*  judgment  or  fuflers.  it  to  go  by  default, 
be  thereby  admits  aj[tnt  and  is  eftopped  to  fay  the  con- 
trary in  an  ai  »'4n  on  fuch  judgment  fugfjefting  zdcvaJFa- 
; 1  iff!/.  Zj$.— See  titles  Dtlf,  and  further,  parti- 
cular ty  title  F.x-iutort  VI.  1. 

\)  LiV  ENERUNT,  A  writ  hereto  fore  d  i  reeled  to  the 
efchcator  on  the  death  of  the  heir  of  the  King's  tenant 
1 .  .  .  r  age  and  in  cUilody,  commanding  the  efchcator 
that  by  the  oaths  of  good  and  lawful  men  he  inquire 
what  lands  and  tenements  by  the  death  of  the  tenant 
tame  to  the  King-  Djtr  3 60.  This  writ  is  now  dif  tiled  ; 
but  fctSiat.  14  Cur,  z,  e.  1 1 ,  for  preventing  frauds  and 
abufes  in  his  Majefly's  Cu/fams. 

D  E  V  EST,  Jevtjiirc.  j  la  oppoft  te  to  nrtq/fc  As  to  w. 
Try?  £gns  fi.es  to  deliver  the  poffeftion  of  any  thing  to  an- 
other ;  Co  V&dtvejt  fignificth  to  take  it  away.  Feud,  lib.  I , 

DEVISE,  from  the  Fr>  d.-vifer,  to  divide  or  fort  into 
parcels*]  A  gift  of  lands,  by  a  lalt  will  and  tefta- 
lueot.  The  giver  is  called  the  Jevifer  -  and  he  to  whom 
the  lands  are  given,  the  deuifce,  A  de<vjT  in  writing  is, 
in  confirudion  of  law,  no  deed  ;  but  an  inllrument  by 
which  lands  are  conveyed. 

To  Devise,  is  to  give  by  will. 

The  word  wis  formerly,  particularly  applied  to  be- 
quells  of  land  ;  but  is  now  generally  ufed  for  the  gift  of 
tijf  legacies  whatever. 


For  the  Ebb  re.1  ling  to  :/,  ,  as  well  of  real  u  per- 
fonal  ellaten,  Sec  fully  this  lh  lL  ti<le  iVtU.  As  to  Exe- 
cutory Deytfca,  St  e  title  /.  -.r^  $  Dfir/et  Ejiatc,  /.rW- 

I)j  VCflRKS  of  CALAIS,  fi.;$#mt  Duty-]  The 
cuftojn*  dne  ta  the  King,  fat  m*-*rchanilile  brought  into 
or  carried  out  of  Qf/fl/ ,  when  our  Jtaptc  remained  there. 
Stat.  2  &  2.  Ji  u,  t,  r.  3.— See  Sraf.  34  EJ,  t.  ij. 

DEXTHARlUy,  One  at  the  tight  hand  of  another. 
And  the  word  dextfatw  has  been  uled  for  light  horfes, 
or  horfes  (or  the  great  faddle;  from  the  Fr.  dtflritrt  a 
horfe  for  re  r  vice. 

DEXTRAS  DARE,  Shaking  of  hands  in  token  of 
friendfhip  ;  or  a  man's  giving  up  himfelf  to  the  power 
of  another  perlbn*  Watjittgh.  p.  3^2. 

D1ARIUM,  Is  taken  tor  daily  food  ;  or  31  rr.uth  as 
will  futfkc  ft^r  the  day.  Dm 

DlASPERA'i  CS,  S:aiiiea  Cuih  many  colours.  Mm. 
tux.i.pag.  314. 

DJCA,  A  tally  for  accounts,  by  number  of  tal}ket% 
cuts  or  notches.  Ijh.  ku&.  Seaecar.  fol.  30. 

DICKAR,  on  DICKER  <»r  LEATHER,  Is  a  cer- 
tain quantity,  confining  of  i$a  hidei>  by  which  leather 
is  bought  and  fold.  Vide  Slat.  51  R,  3./.  t,  There 
are  ajfo  dutut  of  now,  containing  ten  bars  to  the  dither* 
This  word  is  thought  to  come  from  the  dnk  foxai, 
which  fignifies  ten,  Domtfdaj, 

D I  Of  ORES  and  DICTUM.  The  one  flgnifics  an 
arbitrator;  and  the  other  the  arbitrament.  Malm.  p.  34.$. 

DICTTIW  DE  RENELWORTH.  An  editor  award, 
between  King  hh-my  the  Third  and  his  Rarons  and  others, 
who  had  been  in  arms  againil  him;  K>  called,  becaufefc 
was  made  at  Kenthjnrtb  Cajllc  in  IP^arivkhjhirt,  armo 
51  Htn.  3.  I;  wontaincJ  n  tompolitionof  tiiofc  who  had 
forfeited  their  cftates  in  that  rebellion,  which  com  por- 
tion waj  rive  year*s  rent  of  the  lands  and  e dates  for- 
feited. 

DIEM  CLAUSIT  EXTREMUM,  A  writ  which 
ifiued  ou:  of  the  court  of  Chancer?  to  the  efchcator  of  the 
courtly,  upon  the  death  of  any  of  the  King's  tenants  m 
capitg,  to  inquire  by  a  jury  of  what  lands  he  died  feifed, 
anil  of  what  valffc,  and  who  was  the  next  heir  to  him. 
This,  writ  to  he  granted  at  the  fuitof  the  next  heir,  £sV. 
for  upon  that,  when  the  heir  came  of  age,  he  was  to  i'ue 
livery  of  his  lands  out  of  the  King's  hands.  F.  .V.  B.  25 1 . 

DIES,  See  Day, 

DIES  D.\TUS,  Is  a  day  or  lime  of  refpicc  given  to 
the  defendant  in  a  fuit  by  the  court,  Brake. — See  Day. 

DIES  MARCHESS,  Was  the  day  of  congrefs  or  meet- 
ing of  the  Engfrjb  and  5tetibt  appointed  annually  to  be 
held  ou  the  marchtt  or  borders,  to  adjull  all  differences 
beiwecn  them,  and  prefcrve  the  articles  of  peace.  Tk\ 
tFaiJtHghamt  in  Jtic*  2,  p.  307. 

D1ETA,  A  day 's journey.  Fieta,  W.  4.  c.  28:  BiaRon, 
lib.  3.  hati.  2.  c,  t&. 

DIET,  kotventu*.'}  A  legiflative  atTembly  \  as  the  diet 
of  the  Empire,  of  Raftffett  ^c.  See  this  Dirt,  cities  Fm* 
it  a  meat  j  W 1 1  tenant jniic. 

DIEU  ET  MON  DROIT,  God  and  my  Right ;  the 
motto  of  the  royal  arm;,  intimating,  tli  a:  the  King  of  £n- 
gtaxd  holds  his  cmpitc  of  none  but  God ;  jirll  given  by 
King  £kh.  I. 

DIEU  SON  ACT,  Are  words  often  ufed  in  our  old 
law  ;  and  ie  is  a  masim  in  law,  That  the  at!  tf  Gad,  or 

inevitable 
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inevitable  accident,  mall  prejudice  no  man.  Therefore, 
if  a  houfe  be  blown  down  by  tempeft,  thunder  or  lighten- 
ing, the  Icllcc  or  tenant  for  life  or  years,  ftull  be  ex- 
cufed  in  wafte :  likewife  he  hath  by  the  law  a  fpecial  in- 
terell  to  take  timber,  to  build  the  houfe  again  for  his 
habitation.  4  Rep.  63:11  Rep.  S2.  So  when  the  con- 
dition of  a  bond  conlills  of  two  parts  in  the  dijjunfli-ve, 
and  both  arc  poflible  at  the  time  of  the  obligation  made, 
and  afterwards  one  of  them  becomes  impotfiblc  by  the  aft 
of  God,  the  obligor  is  not  bound  to  perform  the  other 
part.  5  /?</>.  22.  And  where  a  pcrfon  is  bound  to  ap- 
pear in  court,  at  a  certain  day,  if  before  the  day  he  dieth, 
the  obligation  is  faved,  fijfV.  See  particularly  relative  to 
this  term,  titles  Bailment,  Carrier. 

DIFFACERE,  Todcftroy:  and  dffii8»  is  a  maim- 
ing anyone.  L<g.  H.  1.  c.  64,  92. 

DIFFORCIARE  RECTUM,  To  take  away,  or  deny 

julticc.  Met.  Par  it.  anno  11 64. 

DIGEST.  The  book  of  Pandefls  of  the  Civil  law  ; 
which  hath  its  name  from  its  containing  Legalia  prtecepta 
txedlaUcr  Digclla.  Du  Cange. — Sec  tide  G;  .7  Lavj. 

DIGNITY,  dignity.]  Signifies  honour  and  authority  ; 
reputation,  tjc  And  dignity  may  be  divided  into  fupc- 
rior  and  inferior:  as  the  titles  of  Duke,  Earl,  Baron, 
&c.  are  the  higheft  names  of  dignity;  and  thole  of  Baro- 
net, Knight,  Serjeant  at  Law,  &c.  the  lowell.  Nobi- 
lity only  can  give  fo  high  a  name  of  dignity,  as  to  fupply 
the  want  of  a  furnamc  in  legal  proceedings:  and  as  the 
©million  of  a  name  of  dignity  may  be  pleaded  in  abate- 
ment of  a  writ,  £sfa  fo  it  may  be  where  a  peer,  who  has 
more  than  one  name  of  ./•;.•.//>•,  is  not  named  by  the  Molt 
Noble.  See  title  Ahattment.  No  temporal  dignity  of  any 
foreign  nation  can  give  a  man  a  higher  title  here  than 
that  of  Elquirc.  2  Inll.  66; . — bee  titles  Addition ;  De/cint; 
Pert: 

DIGNITY  ECCLESIASTICAL,  Jiguitai  rcdefiajli- 
calis]  Is  defined  by  the  L'anonills  to  be  aJmiuiftratio  cum 
jut  i/difticne  pott/late  aiiqua  cottju>ucIa  ;  of  which  there 
arc  fevcral  examples  in  Duarenus,  dc  Sacris  Ecclef.  &c. 
lib.  2.  c.  6.  Dignitatn  rulrjiajVicct,  are  mentioned  in  the 
Stat.  26  H.  8.  c.  3 1  W  32.  And  of  church  dignities,  Camb- 
den  in  his  Britannia,  p.  161,  reckons  in  England  544. 

DIGNITARIES,  ,.'  ;/.,..]  Thofe  who  are  ad- 
vanced to  any  dignity  ecclcrialtical  ;  as  a  Bilhop,  Dean, 
Archdeacon,  Prebendary,  "jfc.  But  there  are  (imp'c 
Prebendaries,  without  cure  or  jurisdiction,  which  arc  not 
tfigvh  irks,  3  J  nit.  155. 

DILAPIDATION,  dilat-idatio.']  Is  where  an  incum- 
bent on  a  church  living  fullers  the  parfonagc  houfe  or 
ouc-houlcs  to  fall  down,  or  be  in  decay  for  wan;  of  ne- 
ccfiiiry  reparation :  or  it  is  the  pulling  down  or  deltroy- 
ing  any  of  the  houfes  or  buildings,  belonging  to  a  fpiri- 
tual  living,  or  deflroying  of  the  woods,  trees,  Ksfe.  ap- 
pertaining to  the  fame  ;  for  it  is  faid  to  extend  to  the 
committing  or  fullering  any  wilful  watle,  in  or  upon  the 
inheritance  of  the  church.  Deggj 's  Pirf.  &urtf.  89.  It  is 
the  intcrcll  of  the  church  in  general  to  preferve  what  be- 
longs to  it  for  the  benefit  of  the  fucceflors;  and  the  old 
canons,  and  our  own  provincial  conltitutions  require  the 
'  -crcy  fjlHci«  ndy  to  rcpaic  the  houfes  belonging  to  their 
benefices ;  which,  if  they  neglcft  or  refufe  to  do,  ihe 
biihop  may  le^ueller  :he  profits  of  the  benefice  for  that 
purpofe,  Uc.  RigbPs  Clrry.  143.  And  by  the  Canon 
hw,  dilapidctht::  are  made  a  'let :.  which  is  to  be  faifc- 

Vci..  I 


lied  out  of  tne  profits  of  the  church;  but  tiic  Common, 
law  prefers  debt  on  contracts,  crV.  before  debt  for  dila- 
pidations.  Hnn.  136. 

The  prolecution  in  thefe  cafes  may  be  brought  ei;hcr 
againlt  the  incumbent  himfclf,  or  againll  his  executors 
or  adminirtrators ;  and  the  executor  or  adminillrator  of 
him  in  whole  time  it  wa3  done  or  fuffered,  mull  make 
amends  to  the  fucccfior:  and  if  the  proceeding?  arc  againll 
the  incumbent,  then  they  ought  to  be  in  the  fpiritual 
court.  That  court  miy  alfo  proceed  againlt  an  executor, 
or  the  fucccflbr  may  have  an  action  of  the  cafe  or  debc  at 
the  Common  law,  in  which  aclion  he  (hall  recover  da- 
mages in  proportion  to  the  dilapidations.  1  "Self.  Abr. 
656  :  Pa,/.  Counf.  97,  98  :  Carter  224  :  3  Lev.  268. 

It  is  alfo  faid  to  be  good  caufc  of  deprivation,  if  the 
Eifiiop,  Parfon,  Vicar,  or  other  eccleliallical  peifon  di- 
lapidates the  buildings,  or  cuts  down  timber  growing  on 
the  patrimony  of  the  church  unlefs  for  necefl'ary  repairs. 
I  Ru.  Rep.  86  :  11  Rep.  98  :  Goab.  259.  And  that  a  writ 
of  prohibition  will  alfo  lie  againll  him  in  the  courts  of 
Common  law.  3  Dul/l.  158:  l  Ro.  Rep.  335. 

By  Stat.  13  Eliz.  c.  10,  if  any  Par/on,  13c.  fliall  make 
a  gift  of  his  goods  and  perfonal  ellate  to  defraud  hii  fuc- 
cclfor  of  his  remedy  for  dilapidations,  fuch  fucceilbr  may 
have  the  fame  remedy  in  the  fpiritual  court  againll  the 
perfon  to  whom  fuch  gift  is  made,  as  he  might  bavte 
againlt  the  executors  of  the  deceafed  parj%n.  And  by 
Star.  14  E'iz.  -.  11,  money  recovered  for  dilapidate  ns,  is 
to  be  employed  in  the  reparations  of  the  lime  houfes 
fulTcred  to  be  in  decay,  or  the  party  recovering  lhall  for- 
feit double  the  value  of  what  he  receives,  to  the  King. 

If  a  parfon  fullers  dilapidations,  and  afterwards  takes 
another  benefice,  whereby  his  former  benefice  becomes 
void,  his  fucceflbr  may  have  an  action  againll  him,  and 
declare  that  by  the  cultom  of  the  kingdom  he  ought  to 
pay  him  fo  much  money  as  lliall  be  fufheient  to  rcp;.ir  the 
dilapidations.  3  Lev.  268.  In  cafe  a  parfon  comes  to  a 
living,  the  buildings  whereof  arc  in  decay  by  dilapida- 
tions, and  his  predecelTor  did  not  Jeave  a  fo  Indent  per- 
fonal ellatc  to  repair  them,  fo  that  he  is  without  remedy, 
he  is  to  have  the  defects  furveyed  by  workmen,  and  at- 
tcfted  under  their  hands  in  the  prcfenee  Of  witnelTcs, 
which  may  be  a  means  to  ftcore  him  from  the  incum- 
brance brought  upon  him  by  the  fault  of  his  predccellor. 
Country  Par/en's  Companion  60. 

Di  LATORY  PLEAS,  Are  fuch  as  arc  put  in  merely 
for  delay  ;  and  there  may  be  a  demurrer  to  a  d  !..tor\  pi. -a, 
or  iflue  may  be  taken  on  the  fail,  if  falfc.  It  the  pica 
is  true  in  fa&,  and  -Win  lax,  and  is  in  aba:ai;:.\  the 
plaintiff  muit  eurrr  up  judgment  of  caffitur^  before  he 
commences  a  new  (nit.  It  the  plea  is  adjudged  ili,  on 
demurrer,  there  mull  be  a  rr/pondeas  onjiti ,  and  defctKbfftt 
mull  plead  another  pica.  Ur/fitt  \n/a<1,  is  uken,  and 
found  by  the  jury,  for  plaintiff,  in  cafe,  KJc.  they  a:Tef< 
the  damages.  In  d.  b:,  the  juJgincnt  lor  pLinrifTii  final) 
&c.  The  truth  of  d:!r.;av  plea:  \%  to  be  made  out  by 
afiidavit  of  the  facl,  fifo  by  ista:.  4  An.  c.  16.  4  1 1. — . 
See  title  Pfeadiv*. 

DILIGiATLS,  Outlawed,  i.e.  A 
1.C-.45- 

DILLIGROUT,  Pottr.ge  former!)' made  for  the  A'  'r 
table,  on  his  co<e/>,ttion  day:  and  there  was  :i  ternm*  in 
fcrjeanty,  by  which  lands  were  held  cf  the  King,  by  the 
fervice  tf  finding  thii  pottage,  at  that  foletaftuy.  39  //  3. 

3  E  DIMIDIL.  i"  AS, 
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DIMIDIETAS,  Ufed  in  records  fop  a  moiety,  or  one 
half, 

DIMINISHING  the  eci,t>  See  title  Cm. 

DIMINUTION,  (fcwWw]  is  where  the  blolfttiJFpr 
defendant,  on  an  appeal  t©  a  fuperior  court,  alledgesthat 
part  of  the  record  is  omitted,  and  remains  in  the  inferior 
court  not  certified  ■  whereupon  he  prays  that  it  m.iy  be 
certified  by  certhrari.  Co.  Eiit.  231,  24  a.  Of  cotirlW/- 
iriifwtim  ii  10  be  certified  on  a  writ  of  error;  though  if 
ijtue  be  joined  upon  (he  errors  afligned,  and  the  matter 
is  catered  upon  record,  which  is  made  a  eoujrfiuwi  in  this 
cafe  ihere  mull  be  a  rule  of  court  granted  for  a  cfiat.ri 
to  certify  dimxta&hn*  1  Lit.  Abt.  BtMitttfttot  can- 

not be  alledgcd  of  a  thing  which  is  fully  certified  ;  but 
in  fomething  that  is  wanting,  as  want  of  an  original,  or 
a  warrantor  attorney,  -jjV.  2  Lev*  306 ;  1  JVfc^  A&r* 
And  if  on  diminution  a  Hedged,  and  the  plaintiff  in  error 
certify  on 2  original,  Erfr,  which  ii  wrongs  and  the  de- 
fendant in  error  terrifies  another  that  is  true  ;  the  true 
one  foal  I  [land,  Cr«.  Jnc.  597  s  Gf*.  Cat.  gt. 

After  a  writ  of  error  brought,  and  the  defendant  hath 
pleaded  in  mttU  r/i \trr«tvm>  he  cannot  afterwards  alledge 
dimimittoa  j  becaufe  by  that  plea  he  attirmc:h  or  alloweth 
ihc  record  to  be  fuch  as  is  certified  upon  the  wtit  of  error. 
QiS.  zt6.  But  in  fo me  cafe*,  diktmutim  hath  ken  al- 
ledgcd, after  in  nulio  tfi  erratum  pleaded,  ex  gratia  taritti 
though  not  (.t  rtgort jam.  8j-    And  there  is  an 

in  Ranee,  that  the  court  in  fuch  a  cafe  hath  awarded  a 
ttttiwerii  to  inform  their  confeience  of  the  truth  of  the 
r?cord  in  C  B.  where  the  defendant  in  error  had  not 
joined  in  xklh  tfi  a reattm.  1  Nfif*  65$*— See  further  title 

'Judgment^  Reverfaltf* 

DIMISSORY  LETTERS,  liter*  Aimiffirl*.]  Are 
fuch  As  arc  ufed  where  a  candidate  for  ho!y  ord*^  has  a 
fitte  in  one  diccefe,  and  is  to  be  ordained  in  another  : 
the  proper  diotefan  fends  his  httm  Aituiffiry  directed  to 
fome  other  ordaining  bilhop,  giving  leave  that  the 
tc;;r-  r  \?.*\  l\c  trained,         Imvc  lutli  a  cure  within  his 

DlOCtiifc,  Jictcfir.']  Signifies  the  circuit  of  e%ery 
hiihop's  jurifdiftion.  For  this  renlm  bath  two  fort:*  of 
divifions ;  one  into  ftiircs  or  counrie*,  in  refpect  to  the 

■  :  ;  and  another  into  dieeefu,  in  legard  to  the 

tcAtfa/iitat  Jtaie,  of  which  we  reckon  twenty  one  in  En- 
gland,  and  four  in  Wales.  Ce.  £//,  94,  Alfo  the  king- 
dom t3  fain  to  be  divided  in  its  ccclciiaiUcul  jurifdiclion 

provinces  is  divided  into  diwfes,  and  every  dlactfe  into 
archdeaconries,  and  archdeaconries  into  parifhes,  f&t. 
llT*6<Vx  InJ}.  2. 

The  bounds  of  Diwrfis  are  to  be  determined  by  wit- 
aeftcs  and  records,  but  more  particularly  by  the  admmi- 
ft.-arion  of  divide  office*.  To  which  purpofc,  there  are 
two  rules  in  the  Canon  law  :  in  one  cj.fe,  upon  adifpute 
between  two  bilhops  upon  this  head,  the  direction  is, 
that  they  proceed  in  the  bufmefj,  by  ancient  books  or 
writings,"  and  alfo  by  witneirc*,  reputation,  and  other 
fnfricient  proof:  in  the  other  cafe,  where  the  queition 
was,  by  whom  a  church  built  upon  the  confines  of  two 
dttcefti  ftould  be  confeLrated,  the  rule  laid  down  is,  that 
it  foould  be  confecratcd  by  the  bifliop  of  that  city,  who, 
before  it  wm  founded,  baptized  the  inhabitant*,  and  ad- 
mtniucred  to  them  other  divine  offices,  di/l  133, 


The  jurifdiclion  of  the  ti.y  is  not  included  in  the  name 
1  !  -  ,  To  faith  the  Canon  law  :  and  accordingly  ,  in 
citations  in  general  tifitations,  diretled  to  the  clergy,  it 
is  ordered  to  cite  the  clergy  of  the  eity  nnJ  diwtfe.  Ci&f* 

A  bilhop  may  perform  divine  offices,  and  ufe  his  epif- 
copal  habit,  in  (tvtdMee/e  of  another,  without  leave  ;  but 
may  noh.  perform  therein  any  ac\  of  jurifdifiion,  without 
permiffion  of  the  other  bifoop.  Giff.  \  33- 

A  clergyman  dwelling  in  one  Ahctfr,  and  beneficed  in 
another,  and  being  guilty  of  a  crime,  may,  in  different 
refpefb,  be  punifhed  in  both  \  th  it  U,  tlie  bilhop  in 
who&  d  fh  b-z  dwtllHi  may  prufecu're  liirrn  but  the  fen- 
tenee,  fo  far  ai  it  affecls  his  benefice,  muft  be  carried 
into  execution  by  the  other  bifliop,  Cshj\  — Sec  titles 
B>flwp>  \  Ckrgy  \  Cfitnwatiwt. 

DISABILITY,  J*/ri An  incapacity  jq  a  mart 
to  inherit  uny  lands,  or  take  trut  benefit  which  other- 
wife  he  might  have  done  :  which  may  happen  four 
ways;  by  the  aft  of  an  ancetlor,  or  of  the  party  himfelf, 
by  the  aft  of  God,  or  of  the  law, 

j,  Dijni'tVtv,  by  the  aft  of  the  anceftor,  is  where  the 
anceftor  is  attainted  of  treafon,  &tc.  which  corrupts  the 
blood  of  his  children,  fo  that  they  may  not  inherit  his 
efta:e.  See  title  Attainder^  D/fieat. 

1.  Djfa&iiity,  by  the  ait  of  the  party,  11  where  a  man 
binds  himfelf  by  obligation,  that  upon  furrenier  of  .1 
leafe,  he  will  ^r.int  anew  eftate  to  the  le/fije;  and  after- 
wards he  grants  over  the  reverfton  to  another,  which  puts- 
it  out  of  his  power  to  perform  it. 

3.  Difaltility,  by  the  ail  of  God,  is  where  a  perfon  is 
of  non-fane  memory,  whereby  he  is  incapable  to  make 
any  grant,  t$t\  So  that  if  he  pafTcth  an  crate  out  of 
him,  it  may  after  his  death  be  made  void  ;  but  it  is  a 
maxim  in  law,  ZJSwjJ  n  man  ef  full age  ftallitrutr  bt  t«t'i  ved 
to  d'tjiiblf  known  pttfot.  See  title  Lwtatj,. 

4.  D'fabilitj,  by  the  aft  of  the  [aw,  is  wht-re  a  man  by 
the  fole  aft  of  the  Jaw,  without  any  thing  done  by  him, 
is  rendered  incapabte  of  the  benefit  of  the  law;  as  an 
alifn  born,  &c,  Ttins  Jr  Lr:  \  4,  Rsp.  T  a  3,  124;  5 

an  «  Rip,  43,— See  title  MUn* 

T3i ere  are  alfo  other  tttftULfits^  by  the  Common  law, 
of  rVfttfv,  ittfitt»,yt  and  r«wfj*or>  as  to  grams,  &t.  And 
by  ilatute  in  many  cafes:  as pspijli  aredifabled  to  make 
any  prefentation  10  a  church,  Eat.  Officers  nor  taking 
the  oaths,  ars  incapabte  to  hold  offices  :  Fare^n,  though 
naturalised,  to  bear  osliccs  iu  the  government,  Secj 
the  praper  titles.  A  peifon  (ha'l  not  be  admitted  to  Jlf- 
cjJ'c  himfelf  to  avoid  an  oftce  of  charge,  SsV,  no  moie 
tlian  a  man  (hall  be  aitcwed  ro  fay  that  he  was  an  i/tef, 
£rV.  to  Hvoid  an  aft  done  by  hinvfelf-  CarfL  307.  Astc* 
the  disability  of  D-£latcrty  See  that  tttle,  and  tide  AW 
tvnfMmijh.  As  to  picas  of  difahllity  in  the  perfon  of  the 
plaintiff.  S?e  title  AkztaninK 

DISADVOCARE,  To  deny,  or  not  acknowledge  a 
thing.  Ht&gbtun  \S.>-  \  4. 

DlSAGREl-.Mr.NT,  Will  make  a  nullity  of  a  thing, 
that  had  eftetice  before ;  and  difagrttmrnt  may  be  to  cer- 
rain  ach,  to  make  them  void,  Ea?r.  Ct;  Lh*  -fio — Sec 
title  Agreement. 

DISALT,  According  to  L£6kto$  is  to  difablc  a  per- 
fon. Lit.  title  Difiwiittiawr. 

ni:>l:iOSCATlO,  A  turning  wood  ground  into,  arable 
or  pallure. 
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EI8CARCARB,  From  Diy,  and  Cargo.-]  To  unlade 
«  Hud  or  vefiel  by  taking  out  the  cargo  or  goods.  Pladt. 
Pail.  1 8  Ed.  i  .—See  Cattattu. 

DISCEIT,  See  Deceit. 

Dl  SCENT,  See  Defcent. 

DISCHARGE,  On  writs  and  proeefs,  &c.  is  where 
a  man  is  confined  by  fome  legal  writ  or  authority,  and 
doth  that  which  by  law  he  i*  required  to  do;  he  isrelcaf- 
ed  or  difcharg-d  from  the  matter  for  which  he  wan  con- 
fined. If  one  be  arrelled  by  a  latitat  oat  of  B.R.  and 
the  plaintiff  do  not  file  a  declaration  againft  the  defend- 
ant in  prifon  in  two  terms,  he  (lull  be  tUfcbertfd  o»i 
common  bail,  i  Lt'L  Abr.  4-0.  Alfo  where  a  defendant 
on  arreft  is  admitted  to  bail,  if  the  bail  bring  in  the  prin- 
cipal before  the  return  of  the  fecond fchefactas  iflucd  out 
againft  them,  they  mall  be  difebarged '.  If  an  $Utgte dif- 
crurges  one  join:  obligor,  where  fevcral  are  jointly 
bound,  it  tiijlbatgct  the  others.  Mar:h.  129.  And  a 
man  may  difebarge  *  prwfc  made  to  himfelf,  C  . 
Jac.  483. — See  titles  Accord  \  Acquittal;  Habeas  Cerpta  ; 
Setfitfadicn  ;  Bond,  ficc. 

DISCLAIMER,  dfdamium,  from  Ft,  darner  t  with 
the  privative  dis.]  Is  a  plea  containing  an  exprefs  denial, 
or  renouncing  of  a  thing  ;  as  if  a  tenant  fuc  a  replevin, 
upon  the  diftrefs  of  the  lord,  and  the  lord  avows  the 
taking,  faying  the  tenant  holds  of  him  as  of  his  lord, 
raid  that  he  diftrained  for  the  rent  not  paid,  or  fcrvice 
net  performed  :  now,  if  the  tenant  fay  he  doth  not  hold 
of  him,  this  is  called  a  dtfcl.iinur,  and  the  lord  proving 
the  tenant  to  hold  of  him,  on  a  writ  of  right  fir  difdaimer 
brought,  the  tenant  mall  lofc  his  land.  Terms  de  Ley. 

This  Dfclamrcr  by  a  tenant,  i'  confidtred  as  a  civil 
crime,  and  punithed  accordingly,  by  forfeiture  of  lands  to 
the  lord,  on  rcafons  moil  apparently  fcodal.  Finch.  270,  !. 
So  if  in  any  court  of  record,  the  particular  tenant  does 
any  acl  which  amounts  to  a  virtual  djfclaimer  ;  if  he 
claims  any  greater  eftate  than  was  granted  him  at  the 
fiffl  infeodation  ;  or  tikes  upon  himfelf  thofe  rights 
which  belong  only  to  tenants  of  a  fuperiour  clafs.  t  Inf. 
2^1  :  if  he  ahirms  the  reverfion  to  be  in  a  ftrangcr  by 
accepting  his  fine,  attorning  as  his  tenant,  collufive 
pleading,  and  the  like;  fuch  behaviour  amounts  to  a  for- 
feiture of  his  particular  ellate.  1  Ftft.  253:  zComm.  275: 
3  Comm.  233. 

If  a  writ  of  p  \rdpe  be  brought  again  ft  two  perfons  for 
land,  and  one  of  them,  the  tenant,  faith  that  he  is  not 
tenant,  nor  claims  any  thing  in  the  lands ;  this  is  a  dif 
dauiur  as  to  him,  and  the  other  (hall  have  the  whole  land. 
f<  rms  de  Ley.  And  when  a  tenant  hath  dfdarmcd,  upon 
action  brought  againft  him,  he  (hall  not  have  reftitution 
on  writ  of  error,  He.  againft  his  own  act  ;  but  is  barred 
of  his  right  to  the  land  difdaimtd.  8  Rep.  62.  But  a 
verbal  .in  .aimer  fhall  not  take  place  againft  a  deed  of 
lands :  nor  mail  the  difdeuwo  of  a  wife  during  the  cover- 
ture bar  her  entry  on  her  lands.  3  Rep.  26. 

Baron  and  Feme  may  difclaim  for  the  wife  ;  though  if 
the  hufband  hath  nothing  but  in  right  of  his  wife,  he 
cannot  difclaim.  2  Danv.  Abr.  569.  Such  pcrfon  as  can- 
not lofe  the  thing  perpetually  in  which  he  difdatmt, 
fhall  not  be  pet  mined  to  di/claim  :  a  bilhop,  (Sflfc,  may 
not  difduim.  for  he  canno:  diveft  the  right  out  of  the 
church.  '1  hough  in  a  quo  nuarra:<:o,  at  the  fuit  of  the 
King,  againft  a  bifhop  or  others  for  franchises  and  liber- 
lie^  if  tne  biftiop,  cifc  dfdatmi  them,  this  (hall  bind 


the  fuccefTors.  Co.  Lit.  102,  103.  If  1  ft  an  bfi  rbuciieij 
becaufe  of  a  reverfion  on  a  lcafe  n!a*ie  by  Limf"!f,  I.e. 
cannot  difclaim:  but  an  heir  may  difclaim,  being  vouch- 
ed upon  a  leafe  made  by  his  anccftor.  2  Daiv.  569. 

A  perfon  may  difdahn  in  the  principal,  and  not  in  the 
incident;  as  he  that  is  vouched  bec2ufc  of  a  reverfion, 
cannot  difclaim  in  the  reverfion,  laving  the  feigniory. 
4.0  Ed.  5.  27.  If  the  lord  dfchunn  hi*  feigniory,  in  a  court 
Of  record,  it  is  o.tmcl,  and  the  tenant  lhall  hold  of  the 
lord  next  paramount  to  the  lord  difdainiytg.  La  f'd.  1 46. 

It  is  faid  not  to  be  neceflary.  that  the  writ  vf  right  far 
difdmmrt  fltould  be  brought  againtl  the  pcrfon  that  df- 
dntmt ;  for  if  it  be  only  againft  him  that  is  found  tenant 
of  the  land,  though  he  be  a  ilrang?r,  it  is  no:  material. 
2  Dam:  570.  By  plea  of  non-temere,  nothing  is  difown- 
cd  but  the  freehold,  which  may  be  good  where  the  te- 
nant hath  the  reverfion  in  fee,  and  not  the  freehold  ; 
but  when  Inch  tenant  dfAaims,  or  pleads  non-tenure  and 
diflaimi,  the  dem;.ndant  lhall  have  the  whole,  as  the 
who'e  i<  diJclaimtJ.  tbid. 

By  Stiit.  21  J.;c.  1.  c.  1  6. f.  5,  In  all  actions  of  trcf- 
pafs  quart  davftnf.rg-t,  wherein  the  defendant  fhall  dif- 
claim any  title  to  the  land,  and  the  trefpafs  be  by  negli- 
gence or  involuntary,  the  defendant  fliiu  be  admitted  to 
plead  a  difdaimer  %  and  that  the  trefpafs  was  by  mgltgpttt 
or  imoluHtarv,  and  a  tenda  of  ftfjident  amcnils  before  the 
aclion  brought;  and  if  the  ifluc  be  found  for  the  defend- 
ant, or  the  plaintiff  be  cionfuitcd,  the  plaintiff  fhall  be 
barred  from  the  faid  aclion,  and  all  fuirs  concerning  the 
fame.  Sec  title  Pleading. 

Befidcs  thefe  difdaimer  s  by  tenants  of  lands,  there  are 
difclaimtrs  in  divers  other  cafes:  for  there  is  a  difdaimer 
of  blood,  where  a  perfon  denies  himfelf  to  be  of  the  blood 
or  kindred  of  another,  in  his  plea.  F.N.  B.  102.  And  a 
difdaimer  ofgootls,  as  well  as  lands ;  as  if  a  man  difdaim- 
cth  goods,  on  arraignment  of  felony,  when  he  fhall  lofe 
them,  though  he  be  cleared.  Stand/.  P.  C.  1  So.  In 
Chancery,  if  a  defendant  by  his  anfwer  renounces  the 
having  any  intercft  in  the  thing  in  queflion,  this  is  like- 
wife  a  dtflaimer.  See  title  Chancery.  And  there  is  a  deed 
of  difdaimer  of  executorjhip  of  a  will,  ttfc,  where  an  exe- 
cutor refufes,  and  throws  up  the  fame. 

DISCONTINUANCE, 
Discomtinu atio,  from  Fr.  difcontinuer,  ceffare."]  An 
interruption  or  breaking  oit*.  An  injury  to  real  property, 
which  confifts  in  the  keeping  out  the  true  owner  of  an 
eftatc,  by  a  tenant  whofc  entry  was  at  firft  lawful,  but 
who  wrongfully  detains  the  pofTeflion  afterwards. 

This  happens  when  he  who  hath  an  eftatc-tail,  maketh 
a  larger-efbte  of  the  land  than  by  law  he  is  entitled  to  do  : 
in  which  cafe  the  eftate  is  good,  fo  far  as  his  power  ex- 
tends  who  made  it,  but  no  further.  Fmeb*  L.  190.  As 
if  tenant  in  tail  makes  a  feoffment  in  fee-ftmple,  or  for 
the  life  of  th?  feoffee,  or  in  tail;  all  which  arc  beyond 
his  power  legally  to  make,  for  that  by  the  Common  law 
extends  no  farther  than  to  make  a  leafc  fox  his  own  life : 
in  fuch  cafe,  the  entry  of  the  feoffee  is  lawful  during  the 
life  of  the  feoffor;  but  if  he  retains  the  polTeilion  after 
the  death  of  the  feoffor,  it  is  an  injury  which  is  termed  a 
difcontinuance ;  the  ancient  legal  eftate,  which  ought  to 
have  furvived  to  the  heir  in  tail  bHnggone;  or  at  leaft 
fufpended,  and  for  a  while  dtfcoJithntcd.  For,  in  this 
cafe,  on  the  death  of  the  alienors  neither  the  heir  in 
3  E  a  tail, 


DISC0NT1NU 
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raft,  nor  th"y  im  remainder  or  rcverfion  expeclant  on  the 
determination  of  the  eftate  tail,  cao  enter  on  and  poflefs 
the  land  fo  aliened  :  but  mull  bring  their  writ,  and  feck 
to  r*cr.vrc  piflcfiiou  by  law.  3  Gm>ay  172 :  I  Inf.  525  : 
¥.  X.  R,  1 0 1 .  4. 

In  t').'  -.-.ife  of  a  D  frfit.  (fee  that  title)  while  the  pof- 
iVflion  remains  in  the  diflVifor,  it  is  a  mrre  naked  pof- 
leflion unfupportcd  by  an/  right;  and  the  difleifee  may 
reftore  his  own  p.-flcflion,  and  put  a  total  end  ro  the  pof- 
fc  Sot)  of  the  difleifor  by  an  entry  on  the  land,  without 
any  previous  action :  but  if  the  difiVifor  dies,  his  heir 
comes  to  the  pofleulon  of  the  clUte  by  a  lawful  title  :  it 
i*  the  fame  if  ths  difllifbr  aliens :  the  alienre  comes  in 
by  a  lawful  ti:!e.  By  realm  of  this  lawful  title,  the  heir 
in  the  rwf:  ir.tbncc,  and  the  alienee  in  the  fecond,  ac- 
quires a  prcfumptivc  right  of  pofleflion,  which  is  fo  t-ir 
good,  that  even  the  pejfon  diflr;ft?d  lofes  by  it  his  tight 
ro  recover  the  pofleflion  by  entry  ;  and  can  only  recover 
it  by  an  action  at  law.  When  the  right  of  entry  is  thus 
loft,  and  thr  parry  enn  only  recover  by  action,  the  pof- 
fefOon  fiid  to  be  difrontinued.  This  is  the  central  im- 
port of  the  word  d:fe-:n:i>.;;.i>.e'\  but  in  its  vfual  accep- 
tation!: fignincs  the  effect  of  alienations  made  by  huf 
b^nds  feifed  in  right  of  their  wives  ;  by  ccclcfiafticks 
fei/ed  in  right  of  their  church;  or  by  tenants  in  t.ul  , 
thota  being  the  three  in  fiances  adduced  by  Littleton  of 
DifiOntinur  nce.  Thus  before  the  Stat.  1 1  II.  7.  c.  20, 
the  alienation  of  a  woman  feifed  of  an  cdatc  in  dower, 
«>r  of  any  ertate  of  the  gift  of  her  hufband,  or  of  any  of 
hh  inct&OtSi  was  (aid  to  be  a  difcontinuance:  and  be- 
fore the  Sta:s.  32  H.  8  c.  31  :  l+Mthi.  c.  8,  recoveries 
fufUttd  by  tenants  for  life,  tenants  by  the  curtefy,  or 
t--.;ariis  in  tr.il  after  poflibiliiy  of  ifluc  extinct,  or  even 
t»j  the  feoffee  of  tenant  for  years,  worked  a  difcontinu- 
ance. See  1  Rrf.  1 4. 

It  is  to  be  obferved,  that  there  i<  a  material  difference 
Vrtuecn  the  fit  nation  or  title  cf  the  alienee  of  any  per- 
fjfl,  whofe  alienation  makes  a  difcontinuance,  and  the 
•u.ttion  or  title  of  the  heir  or  alienee  of  a  diiTciior  ;  for 
the  heir  and  alienee  of  a  diueifor  immediately  claim 
under  a  perfon  coming  in  by  a  wrongful  title,  and  their 
c.1  j res  though  not  defeanble  by  entry,  are  immediately  de- 
fcaiiblc  by  action.  Dut  the  alienee  of  every  perfon, 
whofe  alienation  is  faid  to  be  n  difcontinuance,  [or  ra- 
ther wh  fe  alienation  esufes  a  difcontinuance,]  claims 
by  2  perfon  having  a  lawful  cftate  ;  and  the  eltatc  of  the 
alienee  it  unimpeachable  during  the  life  of  the  alienor. 
It  Ihould  alfo  be  obferved,  that  a  difcontinuance  extends 
to  thofe  cafe >  cn!y,  where  a  perfon  is  difpoflcflcd  of  an 
eftate  of  freehold,  and  where  though  he  has  loft  his  right 
of  entry,  he  can  ftill  recover  the  polTcflion  by  action. 
The  peculiar  impure  of  the  word  Difcontinuance,  where 
applied  to  the  cafes  mentioned  by  Littleton*  is  thus  fhort- 
ly,  but  forcibly  exprefTed  by  Hcuam\  in  his  Ancient 
Laws  of  the  French — "  An  interruption  of  the  right, 
which  one  has  on  an  cflatc,  by  the  laic  which  another, 
charged  to  preferve  that  right,  has  made  of  it."— See 
j  In/i.  3250*  And  the  long  and  learned  note  there  on 
the  doctrine  of  Difcontinuance  at  large. 

By  the  Common  law,  the  alienation  of  an  hufljand 
who  was  feifed  in  right  of  his  wife,  worked  a  difcontinu- 
ance of  the  wife's  eftate:  till  the  Stat.  32//.  8.  c  2S, 
provided,  that  no  act  by  the  hufband  alone  Ihould  work 
a  discontinuance  of,  or  prejudice  the  inheritance  or  free- 


hold of  c     hli  death,  fiie  or  her 

heirama  flion.    Formerly  alio, 

n  a  ib!c  Corporation,  as  a 

Bithnp  01  Dr.n.  w'.hcut  confenc  of  the  Chapter*  thia 
♦•-••»  ■■  :  J.J.     But  this  is  now 

quire  anti.jujced  b)  .  3  Stats.  1  Eliz.  c.  19: 

13  £t  arc  ali  luch  alienations  abfo- 

Intel)  -l\  rcforc  at  prefent  no  difcon- 

tinoaa  tlx  rebj  occafioncd.  $Comm.\jz. 

Having  1  bai  much  on  the  general  nature  of  Dif- 
.  ce,  a  title  which  though  of  confiderable  extent 

in  '  old  law,  is  now  very  much  abridged  by  fiatuce, 
the  following  felcifiion  on  the  fubjeel  may  be  fufricienr  in 
this  place  :  referring  the  enquiring  fludent  to  Com.  Dig. 
title  DtjetHt  'muaree,  and  the  other  abridgements  ;  for  fur- 
ther information  when  neceflary. 

A  Difcwtinuattee  taketh  away  an  entry  only :  and  to 
every  dfnntiuuan.e  it  is  nccefHiry  there  fliouM  be  a  deveft- 
ing  or  difplacing  of  the  cftare,  and  turning  the  fame  to 
a  right ;  for  if  it  be  not  turned  to  a  ri^ht,  they  that  have 
the  cftate  cannot  be  driven  to  an  action.  C».  Lit.  327. 
And  an  eftate-tail  cannot  be  dt/nmincd,  but  where  he 
that  makes  the  Jfcntii;u.-i>:>  .  vws  once  feifed  by  force  of 
the  inraif,  where  the  cltatc-tail  is  executed  ;  unlefs  by 
rcafon  of  a  warranty.  /..-/.  Seit.  637,  64  1 .  Alio  if  te- 
nant in  tail  levies  a  fine,  &e.  this  is  no  difcQn:tmtancc, 
till  the  fine  "u  executed  ;  becaufe  if  he  dies  before  execu- 
tion, the  ifluc  may  enter.  Co.  Lit.  33:  2  Dunv.  A*>t .  572. 

A  Di/cmiimuiace  may  be  five  ways,  viz.  by  feoffment, 
Jine,  rtc»vtrj,  ulea/e  and  eonfrmation  with  warranty.  1  k:p. 
44.  A  giant  without  livery,  or  a  giant  in  fee  without 
warranty,  are  no  dijcsutinuaneet :  an  exchange  will  not 
make  a  ili/ioniinuauce ;  as  if  tenant  in  tail  exchanges  land 
w  ith  another,  that  is  not  any  difcontinuance ,  by  rcafon  no 
livery  is  requifite  thereon.  2  DawVi  57  J:  is  the  fasoe 
of  a  bargain  and  falc,  &c.  And  an  alrerztion  of  fucii 
things  as  lie  in  granr,  and  not  in  livery,  works  nod,  - 
contmuance  ;  f?r  fuch  grant  docs  no  wrong  cither  ro  x\\z 
ifluc  in  tail,  or  him  in  rcvcrfion  or  remainder,  bccauie 
nothing  paflith  but  during  the  life  of  tenant  in  tail, 
which  is  lawful  ;  and  every  dtj\ontim;aj:cc  worketh  a 
wrong.  Co.  Lit.  332. 

It  tenant  in  tail  of  a  copyhold  c.l.ue,  furrenders  to  an- 
other in  fee,  this  makes  not  any  difcorrtimitmcr,  (except 
there  be  a  cullom  for  it)  but  the  heir  in  tail  may  enter ; 
though  this  hath  been  a  great  qucllion.  1  Leap.  95  : 
2  Divtv.  571.  If  there  be  tenant  for  life,  remainder  in 
tail,  and  remainder  in  tail,  fjfo  And  tenant  for  life, 
and  he  in  the  firfl  remainder  in  tail  levy  a  fine,  this  is 
no  difeovthiuanci  ot  cither  of  the  remainders,  t  R(p.j6. 
But  if  there  be  tenant  in  tail,  remainder  in  tail,  Ufc  and 
tenant  in  tail  enfeoffs  him  in  revcrJicn  in  fee  :  or  where 
there  is  tenant  for  life,  remainder  in  tail,  rcvcrfion  m 
fee,  and  tenant  for  life  cnfcorFs  the  rcvcrfioner  ;  thefe 
are  df continuance;,  becaufe  there  is  a  mean  or  immediate 
cftate.  I  Rep.  140:  Co.  Lit.  335:  3  Dan  .  575. 

If  there  be  tenant  in  tail,  remainder  to  hi*  right  heirs, 
and  he  makes  feoffment  in  fee,  this  is  a  difominuar.ee ; 
though  fuch  tenant  that  made  the  feoffment,  hath  the  fee 
in  him.  2  D.inc.  572.  A  man  is  tenant  for  life,  the  re- 
mainder in  tail,  remainder  in  fee,  and  the  tenant  for  life 
makes  a  feoffment  to  him  in  remainder  in  fee  ;  this  is 
fuch  a  di/Unt  1  nu.ir.ee  of  the  cllatc-tail,  as  producech  a  for- 
feiture. 3  R</>.  59.    If  a  tenant  in  tail  be  di^ciicd,  and 

after 
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after  re'eafe  with  warranty  to  the  diffeifor,  It  will  be  a 
dlf&tfbhtmtt*\  fo  if  he  releafe  or  confirm  to  ten  in t  far 
life.  Ida  155  :  i  #ry>.  44.  And  if,  where  (here  is 
a  tenant  for  lift:,  and  remainder  in  the  tenant  for 
life  levies  a  f:ne  to  his  own  nfej  and  after  tenant  for  life 
and  he  in  remainder  join  In  a  feoffment  by  letter  c,  \  .it- 
torney,  this  is  a  d<jhnttttumu  or"  the  eftateuil  and  the 
fee.  ZVr  327. 

If  tenant  in  tail  makes  a  feoffment  in  fee  upon  condi- 
tion, and  the  condition  i*  broken,  the  ifiue  may  enter 
ttotwithitanditig  this  difaxtiiwatitc.  Lit,  632.  Tenant  in 
tail  grants  alt  hi*  eftate  to  another,  though  without 
livery  and  feUrtr;  and  if  that  Othrr  perfon  make  a  feoff- 
ment in  fee,  it  will  not  be  a  d/fcmtltiticutte  to  teke  away 
the  entry  of  him  in  reverfion  or  remainder,  U:.  145  : 
1  Rrp.  46  :  10  Ret>.  97.  A  teafe  is  ra«dc  for  life*  re- 
mainder in  tail;  and  he  in  remainder  in  tail  diuejfej  the 
tenant  for  life,  and  makes  a  feoffment  in  fee,  and  die* 
without  ilfue,  and  Lhen  tenant  for  life  dieth  1  mis  is  no 
Jiftafititthanee  to  him  in  reveriion.  Lit.  1  j6  :  t  Btvutit.  36, 
And  if  tenant  in  tail  of  a  rent,  common,  advowfon,  or 
the  Jikc,  grant  it  in  foe,  it  is  not  a  etifarrtiimuttd  :  not 
where  fuch  tenant  granteth  any  thing  out  ot  land,  Sjfi . 
L/V.  1381  ft  neb* s  Lots  "93- 

Where  a  tenant  in  tail  of  a  manor  makes  a  tea  ft  for 
life,  not  warranted  by  St^t.  32  Hot.  %t  r»  26,  of  part  of 
the  demefnes,  this  ia  a  aj.  mvuaitte  of  this  ^ . rf. r l -  J  :  s:id 
it  is  fnid  makcb  it  no  pai^l  of  the  rnnnor,  2  R<J.  Avr, 

There  can  be  no  dijetetiuttatitf  by  tenant  in  tail  of  the 
gift  of  the  Crown,  Stat.  34  £tf  3;  //.  8.  c.  20.  Nor  by 
tenant  an  tail  of  fee-farm  rent*,  to  bar  the  remainder 
verted  by  the  Astute;  A><a/.  22  &  23  Car.  2,  e*  24,/  6. 
And  fomc  Aifc^mittnaacti  at  Common  law  arc  now  made 
bars  as  to  the  iffue  in  tail  \  though  they  ftill  remain  difi- 
cent. ttttta \ces  in  fomc  cafes,  to  him  in  remainder,  fad) 
as  rincs,  with  proclamations  by  Stats.  4  7.  24 : 
32  H.  8*  wp.  36.  If  the  hulband  levy  a  fine  with  pro- 
clamations, and  dieth,  the  wife  m uft  enter,  or  avoid  die 
ellate  of  the  conn  fee  within  live  years,  or  Ihc  Is  barred 
for  ever,  by  the  Stat.  4^-7-  <*•  24*  For  the  Stat.  3  2  IL 
Z.aip.zft,  doth  help  the  dij*onti*uatttef  but  not  the  bar. 
Cto  Lit,  326.  Hulband  and  wife  tenant  in  fpecial  tail, 
the  hulband  atone  levied  a  fine  to  his  own  ufe,  and  after- 
wards he  devifed  the  land  to  his  wife  for  life,  the  re- 
mainder over,  rendering  rent,  fc^ .  The  hulband  dies, 
the  wife  enters  and  pays  the  rent,  and  dies :  in  this  cafe 
i:  was  adjudged,  that  the  fine  had  barred  the  ilfue  in  tail, 
but  not  the  wife.  Dyo  3CI.  The  entry  of  the  wife  in 
this  cafe  \tz%  a  difagrecment  to  the  ellate  of  inheritance, 
and  an  agreement  to  the  cftatc  for  life:  but  if  the  wife 
had  not  waived  the  inheritance,  the  eftatc  tail  as  to  the 
wife  had  remained.  9  krp.  135. 

If  lands  be  given  to  the  hulband  r.nd  wife,  and  to  the 
heirs  of  their  two  bodies,  and  the  huloand  maketh  a  feoff- 
ment in  fee,  and  dieth;  the  wife  is  helped  by 
32  H.  8.  r.  28  i  and  fo  is  the  ifiue  of  both  their  bodies 
)  fajf.  326.  The  hulband  is  tenant  in  tail,  the  remain- 
der to  the  wife  in  tail,  the  hulband  makes  a  feoffment  in 
fee";  by  this,  the  hulband,  by  the  Common  law,  did  not 
only  difcontinue  his  own  etfate  tail,  but  his  wife's  re- 
remainder:  but  by  Stat.  32  &au  8.e.  28,  after  the  death 
of  the  hufband  without  itfue,  the  wife  may  enter  by  the 
faid  aft.  Though  if  the  hufband  hath  iflue,  and  maketh 
a  feoffment  in  fee  of  his  wife's  bud,  and  his  wife  dieth; 


the  heir  of  the  wife  fliall  not  enter  during  the  hufhand's 
life,  neither  by  the  Common  lasv  nor  by  the  llatute* 
t  f»/h  326. 

A  Dlfatitimienct  may  be  defeated,  where  thceftate  that 
worked  it  h  defeated  :  as  if  a  hufband  make  a  feoffment 
of  the  wife's  land  upon  condition  ,  and  after  his  death, 
his  heir  enters  on  the  feoffee  for  the  condition  broken  ; 
now  the  tHjeanirvmwc  U  defeated,  and  the  feme  may  enter 
upon  .he  heir,  Co.  Ut.  336. 

DiicuKTiKUANCK  ct  I't  FA,  Is  where  divers  thingt 
fnouJd  be  pleaded  to,  and  fome  nve  omitted;  this  is  Ztlif- 
t  it  mutate? .  1  Ndf.Ahr.  CGo,66i*  If  a  defendant's  plea 
befjin  with  an  anfwer  to  part,  and  anfwers  no  more,  it  i. 
a  diftvtitituKtxtc  :  and  the  plaintiff  may  take  judgment  by 
nil  Jtcit,  for  what  h  not  anfvvcrcd  :  but  if  the  plaintiff 

j  plead  over,  the  whole  ait  ion  is  difcontinued.  1  $a/k* 
139.  Debt  upon  bond  of  500/,  the  defendant  as  to 

,  zz$L  part  of  ir,  plrads  p^mtntj  Cf^-.  And  upon  de- 
murrer to  thi*  plea,  it  was  adjudged  that  there  biing  no 

j  anfwer  to  the  reJViue,  it  is  a  difmtiiuianet  ai  to  that,  for 
which  the  plaintiff  ought  to  tike  judgment  by  wil dixit* 

I  J  $ttf&.  180.  Where  no  anf^ver  is  ^ti-er>  to  one  part*  if 
ihe  plaiiiLtff  pleads  ihereto,  he  cannot  have  judgment  ac- 
cording  to  his  de^laracton  ;  for  which  reafon  it  may  be  a, 
<lifct>tftir.iiastcc  of  the  whole.  1  ffelfi  660.  But  thisjs  helped 
iffejt  verdict  by  flat.  32  H.  8,r,  30.  Sec  titles        ■/.  , 

DiECONTtyuaycE  of  Frocess.  This  Difcontinuance  ia 
fomevvii;.:  iiiniii.i  to  a  nonfuit ;  for  when  a  (iteintinT 
leaves  a  chafm  in  the  proceedings  of  his  caufet  as  by 
not  continuing  the  procefs  regularly  from  day  to  day, 
and  time  to  time  as  he  ought  to  do,  the  fuit  is  dif^ 
continued  \  and  the  defendant  is  no  longer  bnutid  to 
attend  ;  but  the  plaintiff  muil  begin  again  by  fuiug  out 
a  new  original,  ufually  paying  cofis  to  his  amagoniU. 
Antiently  by  the  demife  of  the  King  all  funs  depending 
in  hit  courts  were  at  once  difeontmut  d  j  but  to  preventth* 
expence  as  well  as  delay  attending  this  rule  of  law  the 
Stat,  t  Ed*  6.  i,  yt  enacts  that  no  action  fhajl  be  difconti- 
nued  by  fuch  death  of  the  King.  The  continuance  of 
the  fuit  by  improper  procefs,  or  by  giving  the  party  an  il- 
legal day,  is  properly  a  mij-tp»lhttutitte. 

Where  an  attivn  is  bngdepending,  and  continued  from 
one  term  to  another,  the  mm  untaxed  muft  be  all  entered, 

otherwife  there  will  be  a  dtj\    ;  whLieupon  a  writ 

of  error  may  be  brought,  i£c.  \  Nt!f.  Abt .  660,  If  the 
plaintiff  in  a  fuit  doth  nothing,  it  is  a  (fyiott/htuaxct,  and 
he  mufl  begin  his  fuit  again  :  and  where  it  is  too  late  to 
amend  a  declaration,  &V.  or  the  plaintiff  is  advifed  to 
profecutc-  in  another  court,  he  is  to  discontinue  his  fuit, 
and  proceed  dc  mi*.  But  a  dijcottttnjtancc  of  an  action  is 
not  pcrfeft  till  it  is  entered  on  the  roll,  when  it  is  of  re- 
cord* Ore.  Car.  236* 

The  plaintiff  cannot  difcontinue  his  action  after  a  de- 
murrer joined,  and  entered  \  or  after  a  verdict,  or  a  writ 
of  inquiry,  without  leave  of  the  court,  Gw,  rjaz,  35  : 
1  hill.  Abr.jfii.  In  actions  of  debt  or  covenant,  after 
a  demurrer  joinedj  the  court  will  give  leave  to  discon- 
tinue, if  thcie  be  an  apparent  caute,  as  if  the  plninr-fF 
through  his  own  negligence  is  in  danger  of  lofing  his  debt; 
but  if  the  demurrer  be  argued,  then  lie  Utatl  -->ot  hdvej 
leave  to  difcontinue  j  nor  tvJicre  he  brings  another  action 
for  the  fame  caufe,  and  this  is  pleaded  in  abatement  of 
the  frrfl  acliou.  Sid.  84, 

It 
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It  h*?  been  ruled,  upori  a  mo  lion  lo  difcWUflOe,  that 
tlx£  court  may  give  leave  nftcr  a  fpecial  verdift ;  which  ij 
Rut  tompleat  and  final  ;  bur  never  after  B  genera]  verdict, 
i  $mL  178.  S*e  Ha\i^.  100,1.  So  after  enquiry  exe- 
cuted ami  turned,  <?«rik  B*. 

After  iflbe  anil  a  verdiSt  plaintiff  cannot  dtfeontinue 
without  con  fen  e  of  defendant,  far  if  plaintiff  will  not  en- 
ier  tip  judgment  defendant  may*  SaU.  178. — After  de> 
HlOTter  argiit  d  ami  a  lowrd,  difcontinujnee  may  be  allow- 
ed on  payment  of  eotU.  5  r.  7 f-,  it6:  3  L*v,  44.0. 

rTij  wlie^e  a  man  hathajufl  caufe  of  aclinn,  for  a  matter 
nt"  any  con.equrnce,  add  Uttadyifcdty  demurs  to  a  plain 
S'.ir,  fef< .  and  defendant  joins  in  demurrer,  and  it  U  argued, 
and  the  conn  arc  of  opinion  the  plea  is  jjW  in  tho* 
it  as  ay  be  7  in  /  •• .  the  <ourt  will,  even  alter  giving 
chctr opinion,*,  but  before  judgment  given,  on  motion, 
permit  die  plaintiff  to  withdraw  his  detain rtr,  on  payment 
of  cofh,  and  tale  iflue. 

The  plaintiff  tiuy  if  he  fees  occaiton  difcoittinue  before 
or  after  declaration  delivered  by  a  fide  bar  rule  on  pay- 
ment of  cofh  N.  an  R.  fipeb.  10  Geo*  2,  But  in  replevin 
the  avowant  cart  not  have  fuchrulei 

An  appeal  may  as  well  be  di  (continued  by  the  defeat 
of  the  procefs  or  proceeding  iti  ir,  as  it  mny  be  by  the 
infurrkieocy  of  the  original  writ,  SrV,  For  by  fuch  de- 
ft&,  the  matter  depending  is  as  it  were  out  of  court. 
1  hi  %  473*  A  tffi&iitm/utet  or  mifcontinuance,  at  com- 
mon law  reverfes  a  judgment  given  by  default ;  and 
torttinttttrKc  upon  a  demurrer  is  error;  hut  a  mi  (continuance 
after  appearance  i ,  not  fo.  fl  Rtj>.  J  50  :  46  Ed,  3.  30. 

of  procef?  ii  helped  at  Common  law  by 
appearance :  and  by  Stut.  32  M.  ij.  cap.  30,  Ail  ttiftwiwt- 
t  ,  milcoiuinuances  and  negligences  therein,  of  plaintiff 
or  defendant,  are  cured  after  verdicl.  Sec  tit.  Amendment, 

DISCOVERT,  The  law  term  for  a  woman  unmar- 
ried or  widow,  one  not  within  the  bond*  of  matrimony* 
Ltna  Fr.  D.-tf. 

DISCOVERY*  The  ail  of  revealing  or  difclofing  any 
matter  by  a  defendant  in  hi  a  anfwer  to  a  bill  Ji  Led  again  ft 
him  in  a  court  of  equity*  See  title  Chancery. 

To  adoiinilter  to  the  ends  of  jullice,  without  pro- 
nouncing a  judgment  whi.h  may  affect  any  rights,  the 
Courts  of  equity  in  many  cafes  compel  a  difeovcry.  This 
juri (diction  is  extrcifed  to  alM  the  adminiilration  of  jus- 
tice, in  the  profecution  or  defence  of  fome  other  fuii.  ei- 
ther in  the  Court  of  Equity  itfelf  or  in  fome  other  court: 
and  a  difeovcry  hat  been  compelled  to  aid  the  jurifdiction 
of  a  foreign  court*  But  if  a  bill  is  brought  to  aid,  by  a 
difeovcry,  tbe  profecution  or  defence  of  any  proceeding 
...  /  mtrefy  civile  in  any  other  court,  as  an  indictment  or 
information,  a  Court  ef  Equity  will  not  cxcrciic  iti>  jurif- 
diclton  to  compel  a  difcovery  ;  2nd  the  defendant  may  de- 
mur. 2  /  Vsi.  39S.  And  in  the  cafe  of  fuits  merely  cU 
vtJ  in  a  Court  of  ordinary  jurifdi&ion,  if  that  Court  can 
itfelf  compel  the  difcovery  required,  a  Court  of  Equity 
will  not  interfere*  1  Ati.  2S8  :  t  Vex.  205  :  z  Vex.  451. 

A  bill  for  a  difcovery  muffc  fhew  an  incrreA  in  the 
plaintj/F  in  the  fubjeel  to  which  the  required  difeovcry 
/elates ;  and  fuch.  an  intereft  as  xntitles  him  to  call  on 
the  defendant  for  the  difeovcry.  See  Finch  Rep*  36,  44 : 
1  JW399.  . 

Ar.  the  ohjccT  of  a  Court  of  Equity  in  compelling  a 
difcovery  is  either  to  enable  itfelf  or  fome  other  court 
lo  decide  on  matters,  in  .iilpuse  between  the  parties,  the 
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difcovery  fought  mull  be  material,  either  to  the  relief 
pi  nyed  by  the  bill,  or  to  fome  other  fuit  aftually  in  li mif* 
ed.  or  capable  of  being  inllttuted.  If  therefore  the 
plaintiff  drjes  not  fhew  by  hii  bill  fuch  a  cafe  ai  renders 
the  difcovery  which  he  fecks,  material  to  the  relief,  if  lie 
prays  relief;  or  does  not  lhetv  a  title  to  foe  the  defen- 
dant in  fnme  other  court ;  or  that  he  U  aftually  in- 
volved in  litigation  with  the  defendant  pr  liable  to  be  ft>; 
and  doci  not  alfo  fhew  that  the  difcovery  which  he  pr-,fvn 
U  materia*  to  enable  him  to  fupport  or  defend  a  fuit ; 
he  (hews  no  title  to  the  difcovery;  and  con  fluently  a 
demurrer  to  the  bill  for  fuch  purpofc  will  be  allowed. 
Sec  f  inch  Rtp.  214;  1  205  :  2  fat.  396,  9  :  ^  Atk. 
3 SB  :  1  f  'trn.  104. 

Thefituaiion  of  a  defendant  may  render  tt  improper  for 
a  court  of  equity  to  compel  a  difcovery;  cither,  J .  becaufe 
the  difcovery  may  fuhjcfl  the  defendant  to  end  ft* 
rrttftUt,  or  to  fome  fpt/mttre  or  fomethrng  in  the  nature  of 
a  forfeiture  ',  or  2.  it  may  ha/^rd  his  title  in  a  cafe  Where  in 
confesence  he  h,n  at  leap,  an  equal  right  with  the  perfon 
requiring  the  difcovery  ;  though  that  right  may  no:  be 
clothed  with  a  perfect  legal  title  ;  as  to  which  latter,  fee 

1  Fm.  205  :  1  AtL  453.— Jt  is  a  general  rule  that  no 
one  is  bound  to  anl\ver  fo  as  to  lobjett  himfcif  to  pmvjb- 
mfiftf  in  whatever  manner  cbat  puntfhmeut  may  arifej 

I  (as  by  pain<  and  penalties,  a  criminal  profecutiorr,  tit.) 
or  whatever  may  be  the  nature  of  the  punishment  2  I\iJt 
245,  45 1  :  t  f^cx.  246  :  1  Ef.  Aki$v*fi.  10:1  Atk.  450; 

2  Atk.  393  :  Four  title  Ufuy  Q^*:  Tcth.  j  35. 

I  Hut  it  tltc  pLintiff*  alone  is  intitt-d  to  the  penalties 
and  exprefsiy  waves  them  by  his  bill,  the  defendant 
iliall  be  compelled  10  make  ihe  difcovery  ;  for  it  can  no 
I  longer  fubjea  him  to  a  penalty,  1  Vtrn.  60. — And  though 
j  a  difcovery  may  lubjeft  a  defendant  to  penalties,  to  which 
the  plaintiff  h  not  entitled,  and  which  confequentiy  he 
cannot  wave,  yet  if  the  defendant  has  cxprcAJy  eove- 
nanted,  not  to  plead  or  demur  to  the  difcovery  fought, 
which  i:.  Nie  common  cafe  with  refpect  to  fervants  of^thc 
E<tfs  India  Company,  he  fhall  be  compelled  to  anfwer, 
1  Ai>.  77,  8.  Where  too  a  perfon  by  his  own  agree- 
ment fubjeCU  himfcif  to  a  payment  in  the  nature  of  a 
penally  on  his  doing  a  particular  acl  a  demurrer,  to  difco- 
very of  that  atl  will  no:  be  allowed. 

ir  krms  however  that  a  demurrer  will  be  allowed  to 
any  difcovery  which  may  tend  to  fhew  the  defendant 
guilty  of  any  moral  turpitude,  as  the  birth  of  a  child  out 
of  wedlock.  Pr.ri.  163  :  but  fee  2  f  rz.  45  1. — But  a  mo- 
ther may  in  fome  cafes  be  compelled  to  difcover  where 
her  child  was  born,  though  it  may  lead  to  prove  the  child 
an  alien.  2  Vt%,  287,  494. 

A  defendant  may  hkewife  demur  to  a  bill  which  may 
fubjeel  him  to  any  fwftittar**f  twrji ;  as  if  a  bill  is 
brought  to  difcover  whether  a  leafe  has  been  aligned 
without  licence  ;  or  whether  a  defendant  entitled  during 
widowhood>  or  liable  to  forfeiture  of  a  legacy  in  cafe  or" 
marriage  without  confent  is  married  :  or  to  difcover  any 
matter,  which  may  (ubjefi  a  defendant  intitKi  to  any 
ol.'ice  or  franchife  to  a  qt&  <W{irrai::<i.  See  Tefh.  Cy  :  j  /Vs* 
56:  :  L.  2^.392:  2  fcz.  265  i  1  £y*  Ab*  1 3  j  • 

Cm  10. 

A  defendant  may  in  the  fame  manner  demur  to  a  dif- 
covery, which  may  fubjeel  him  to  any  thing  in  the  natrnfe 
of  a  forfeiture  i  as  to  a  difcovery  whether  he  tvas  edu*, 
cakrd  in  the  popifli  religion,  by  which  hv  might  incur  the 

incapacities 
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iacap*ci:iei  in  flat.  U  &1  ta  J^.  3.  which  the  far.  18  C«. 
3,  £.  60.  does  not  entirely  remove:  or  whether  a  clergy* 
jnan  was.  presented  to  a  fecond  living  winch  avoided  the 
fifA-  Sec  3  Jth.  45-  :  2  Cpff.-K  65l  :  3  JW.  3  ,#4,  453. 

Sec  further  thus  D:fl.  tklc  Lbauctry  \  and  Mr.  Mitfc-d's 
trcasifc  there  cited. 

DISCRETION  £/>v/;V]  When  any  thing  h  left 
to  any  perfon  10  be  done  according  to  his  d:jlrrfh»y  the 
law-  intends  it  mull  be  done  with  found  dtfirrti0t  and  | 
according  to  law  :  and  the  court  of  5.  tt.  hath  a  power  | 
foredreft  things  that  are  otherwife  done,  notwithltaiiding 
they  are  left  to  the  di  fa  trim  of  thofe  that  do  them.  1  lil. 
Air.  477. 

Dift^ciby.  is  to  difoirn  between  right  an  J  wrong;  and 
therefore  whoever  hath  power  to  act  at  Sjcrttk/t,  is  hound 
by  the  rule  of  reafon  and  law.  %  Snji.  56,  zgS.  And 
though  there  be  a  latitude  of  c\ fere t ion  given  to  one,  yet 
be  u  circumferibed,  that  what  he  does  be  ncceffary  and 
convenient  j  without  which  no  liberty  tan  defend  it. 
Hoi.  icS.  The  alfeft'ment  of  fines  on  offenders  com- 
mitting atTrays,  and  the  binding  of  perfons  to  the 
gotwi  behaviour,  are  at  the  t&fcreftm  of  our  judges  and 
jutlices  of  peace.  Ar,d  in  many  cafes,  for  crimes  not 
capital,  the  judges  have  a  difcretionary  power  to  inflict 
Corporal  putiilriment  on  the  offenders.  Infants,  fc^f. 
under  the  jge  of  difenthn,  arc  not  punishable  for  crimes ; 
a 'id  want  of  difirwan  is  a  good  exception  again  11  a  wit- 
oefti  See  tu!e         a,Jd  other  appofitc  tirles. 

To  DISFRANCHISE,  Js  to  take  away  one's  free- 
dom or  privilege  :  it  is  the  contrary  to  ^jirtmhifc.  And 
corporations  have  power  to  disfvtcn<i>fft  members,  in  cer- 
tain cafes.  See  titles  Cwporathn  ;  By-La^. 

DISHERISON1,  A  *>jtnbaithig\  mentioned  in  jiaa. 

DISHERITUR,  One  that  dtJUherljabt  or  puts  another 
out  of  his  inheritance.  Star.  3  Ed.  t.e;  39. 

DiiMES,  Dieiq&J]  Lr'-.u  or  the  itvth  part  of  all 
ths;  fruits  of  the  earth,  and  of  bcafls,  or  labour,  due  to 
the  clergy.  It  figniJicth.  alfo  the  twthi  of  all 
liviitgi  given  to  li-.e  prince.,  which  is  called  a  ffrptt  >■•■ 
dlfmt.  Stat,  3  Ed.  3.  cip.  3  f.  And  formerly  this  word 
{tenths)  fignifced  a  tax  cr  tribute  levied  of  the  or, 
Hoilhigfb.  in  H.  Z*f.  tit.  For  the  laws  of  the  dt/met  or 
tithes ,  See  tides  l^tlrr ;  Taxts, 

DISPARAGEMENT.  In  the  time  of  '.he  old  n  n  ;:u 
the  matching  an  heir  in  marriage  trader  hi  degree,  oragainii 
decency.  Ce.  Lit.  107  ;  Magtt.  Chart*  ct  &.  See  this  Di£t. 
tide  Tenures, 

TO  LIS  PAUPER*  When  a  perfen  by  reafon  of  his  po- 
verty! is  admitted  to  fue  fafmmapwpfih  i  if  alter. vards,  be- 
fore the  fu it  is  ended,  the  fame  party  have  any  lands  cr  per- 
fonal  eflate  fallen  to  him  or  be  guilty  0/  any  thing  where- 
by he  is  liable  ro  Ji^ve  this  privilege  taken  from  him, 
then  he  »  put  out  uf  the  capacity  of  fuing  i* forma  jwtt~ 
feris,  and  is  faid  to  be  diffwpfneL  S?e  title  O.fh  U. 

DISPENSATION,  bee  title  Bifi*j[i\  ™*  ™  to  Df- 
pcifotkns  to  hold  flmalitm  \  ft*  titles  Cb^!oim\  Ofiian. 

DlSFGIS5  ATlONJi  OF  THE  If  9  C 'if--'C'ffat it>0  by  the 

Arthbijfop  of  Caxterimy,  is  to  fee  in  ex  inordinary  mat- 
ters, or  in  a  cafe  that  is  new,  the  King  and  bis  council 
are  to  be  eonfulteet;  and  it  ought  to  be  confirmed  under 
the  broad  feal.  The  Rhgt  authority  to  grant  Mfftnfa- 
thm  remains  as  it  did  at  common  law  ;  notwithtlanding 
fiat.  »5&8.r,  ;i  :  Gr?.  EU.  5  }:,  ^ct.  See  further  as 


to  the  difpenfing  power  of  the  Crown  by  no*  djlantc, 
this  Dki.  title  A....  . 

DISPRRSONAUE,  T^  fcandalifc  ordifparage.  Bhtn:. 

D 1 3  SI  G  N  A  R  K  -   To  br ea  k  open  a  fea  \  — S cjud/c  patu 
ttftanttHtiim  di(T»gnatk;m  cfl.    Ntafo-ittttfij,  L£>  2.  c.  7. 
DISSEISIN.  From  the  F,.  Dtfmfw^ 

A  fpecies  of  injury  by  eufcr  to  the  freehold  eJlate  of  an- 
other,—  A  wrongful  putting  out  of  him  that  is  feifed  of  the 

that  hath  the  eflate  from  the  poffeffton  thereof.  BmR.  Itk 
j^.c.  %.  And  dtjftifiH  is  of  two  forts  ;  ell  her/% di£ti/a^ 
committed  w  ithout  force  of  .irms;  or  d>jfeijin  Iryfwt ;  but 
this  latter  is  more  properly  Atfwccmcnu  Brit.  cap.  \zt  41, 

Si'fin  is  a  technical  term  ta  denote  the  completion  of 
that  inveJliture,  by  which  the  tenant  was  admiricd  into 
the  tenure,  and  without  which  no  freehold  could  be  con- 
futed, or  pafsr  D'tjfftfn  muft  therefore  mean  the  turn 
ing  the  tenant  out  of  his  tenure  and  ufurping  bia  pl:;cc 
and  feudal  relation  — Lord  Mar.zfitld  in  the  cafe  of  Tryfir 
tx  dei>it  /Myas  v.  Hord^  t  B*r?t  60 :  e  />y^.  /*,  C.  247, 

Now  however  from  the  feveral  llaiutesT  firft  r* (training 
and  at  length  abolilhing  ill  military  tenures,  lit.'ie  murt; 
is  left  than  the  names  of  ftsjfmtHt/feifmi  ttnutt  and  firur 
bM(Tt  without  any  precife  knowledge  of  the  things  ori- 
ginally iignihed  by  thofe  terms.  Mid. 

In  the  fame  cafe  Lord  Many/aid  faid  "  Diiretfin  is  a 
complicated  facl.  and  differs  from  dtfo^rTcding.  The 
freeholder  fcy  diheiftn  diireis  from  a  pofleftbrby  wrong, — 
Though  the  term  difleifin  happens  to  be  the  fanse,  the 
thing  fjgnihed  by  that  svord  us  applL-d  to  the  twotafes  of 
aftuai  dijftifaii  or  dijjiffm  bj  rkcJ.:e>:  is  very  dirJerenr/' — 
In  this  cafe  it  was  attempted  to  fuppori  a  torn  men  jeco- 
ve.  y,  by  fuppofing  the  tenant  to  the  praecipe,  to  have 
gained  a  freehold  by  difinftn  — The  nature  of  a  dsftr itSn 
was  therefore  elaborately  invdtigated  by  the  COttifeJ ;  ar.d 
t-ie  iLlca  ot  a  fret  hold  being  joined  tJureby.  i rnedly  re- 
pcNed  by  Lord  Mtnujkld.    See  fur; tier  title  Fi*0. 

DiCTeiun  therefore  feeros  to  imply  the  turning  the  te- 
nant out  of  his  fee,  and  u Turpi og  his  place  and  relation*— 
Toconllitute  an  aSued  dijfrifm  it  wai  ncceiliiry  that  the 
diit'cifor  had  not  a  right  ot  entry  j  (or  to  uTc  the  old  law 
expreiHon  that  his  entry  was  not  congcablc  ; )  that  the. 
perfon  djiteifed  was  at  the  time  of  the  dill  itin,  in  ihe 
actual  pofieffion  of  the  lands  ;  that  the  difleifor  rxpelled 
hi.n  from  them  by  fomc  drgree  of  coniiraint  or  force  ; 
and  that  he  fubL'ituted  hrinfelf  to  be  tenant  to  the  Lord. 
Uuc  how  this  fu  bfti  tut  ion  was  effected,  it  is  difficult*  per- 
haps impolliblc  now  to  difcover.  j  htjl.  j66.  b.  in  « ;  330, 
Lin  a.  the  latter  a  very  long  and  abllrufc  no:c  on  the 
fubjeel  and  entering  fully  into  the  piimiiples  of  the  cafe 
abovemcntioned. 

'  The  inj  uries  of  Ahattm<ut  and  lutntfun-,  {  Tee  thofe  tit  If $} 
are  by  a  wrongful  entry  where  the  poHefJUm  is  vacant; 
but  this  of  DifftijtnU  an  attack  upon  him  who  is  in  acTlu.-l 
potfefiion,  and  turning  him  out  of  if.  The  former  were 
an  outter  from  a  freehold  in  law;  this  is  an  outlrr  from  % 
freehold  in  cced.  DiiTeifm  may  be  t fleeted  either  in  cor- 
poreal inheritanees,  or  in  incorporeal.  DiiTeifm  of  thing* 
corpoieat,  as  of  houfes,  lands.,  fcifr*  muft  be  by  entry  and 
actual  difpoifcukm  of  the  freehold.  Co.  Litt.  iSt  ;  as  if  a 
man  cnier  either  by  force  or  fraud  into  the  houie  of  ano- 
ther, and  turns,  or  at  leart  keeps,  him  or  hii  (ervants  out 
of  poiTeillon.    Diilcifm  of  incorporeal  hereditaments  cs*%- 
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nrit  be  sn  actual  difpofl'cfljon,  for  die  fubjecl  itfclf  is  neither 
capable  of  actual  bodily  pollc-llion,  nor  difpoflcflion  :  bat 
it  depends  on  their  refpoftive  natures  and  various  kinds; 
|>eh)g  in  general  nothing  more  than  adiilurbance  of  the  ' 
owner  in  the  means  of  coming  at,  or  enjoying  them. 
But  all  dificifins  of  hereditaments  incorporeal,  are  only 
/oat  the  election  and  choice  of  the  party  injured  ;  if,  for 
tin  fake  of  morccafily  trying  the  tight,  he  is  plcafed  to 
fuppcfe  hiinfclf  diffcifed.  Utt.  %  588,  9.  Othcrwife  as 
,  re  can  be  noaclual  difpofleffion,  he  cannot  be  compul- 
sively diifeifed  of  any  incorporeal  hereditaments. 

And  to  too,  even  in  corporeal  hereditaments,  a  man 
may  frequently  fuppofe  hirnfelf  to  be  diflcifed,  when  he 
is  not  fo  in  fact,  fcr  the  lake  of  entitling  hirnfelf  to  the 
more  cafy  and  commodious  remedy,  of  an  allifc  of::o:el  dif-  1 
'  j  i  .  inlieadof  being  driven  tothc  moretedious  procefs  cf  a 
writ  of  entry.  //<•■»?.  Ptarv.  c  7  :  4  Burr*  1  to. 

The  true  inj  ury  of  an  set  ual  or  ectnpuljh'e  diffttjin  accord  i  ng 
to  w  hat  has  been  already  Itated  fcems  to  be  that  of  difpoffcf- 
ling  the  tenant,  and  fubrlituting  onefelf  to  be  the  tenant  of 
the  lord  in  his  Head  ;  in  order  to  which  in  the  times  of 
pure  feudal  tenure  the  conf>nt  or  connivance  of  the  lord, 
who  upon  every  deicent  or  alienation  pcrfonally  gave,  and 
who  therefore  alone  could  change,  the  fcifin  or  invefii- 
ture,  fecms  to  have  been  confidcrcd  as  neeeflary.  But 
when  in  procefs  of  time  the  fcodal  foim  of  alienations 
wore  ofF,  and  the  lord  was  no  longer  the  inllmmcnt  of 
giving  actual  feifin,  ir  is  probable  that  the  lord's  accep- 
tance cf  rent  or  fcrvice,  from  him  who  had  difpofTeflcd 
another,  might  conftitute  a  comp'ete  diflcifin.  After- 
wards no  regard  was  had  to  the  lord's  concurrence,  but 
the  difpofiefTor  himfeif,  was  confidcrcd  the  folc  diffeifor: 
and  this  wrong  was  then  allowed  to  be  remedied  by  entry 
only,  without  any  form  of  law,  as  againil  the  difTeifor 
himfeif ;  but  required  a  legal  procefs  againfl  his  heir  or 
alienee.  And  when  the  remedy  by  affife  was  introduced 
under  Henry  l\.  to  redrefs  fuch  dificifins,  as  had  been  com- 
mitted within  a  few  years  next  preceding,  the  facility  of 
that  remedy  induced  others,  who  were  wrongfully  kept 
out  of  the  freehold,  to  feign  or  allow  themtclvcs  to  be 
fcifed,  merely  forthe  fikeot  the  remedy.  3  Comm.  169.  &e. 

By  Magna  Ci'arta,  9  Hen.  3.  e.  29,  No  man  is  to  be 
i:jf  \frd  or  put  cut  of  his  freehold,  but  by  lawful  judgment 
of  his  pcer>,  or  by  the  law  of  the  'and  :  and  by  jiut.  32 
H.  8.  r.  33.  the  dying  fcifed  of  any  d\ffiifor  of  or  in  any 
lands,  Bate,  having  no  right  therein,  fhall  not  beadefcent  in 
law.totalccawayanentiy  of  a  perfon  having  lawful  title  of 
entry  ;  except  the  djpi/or  hath  had  peaceable  poiTcflion  five 
j  .  without  entry  or  claim  by  the  perfon  having  law- 
ful title.  But  if  a  djfeifor  having  expelled  the  right  owner 
hath  fuvh  peaceable  pofleflion  of  the  lands  five  ftv$  with- 
oat  claim,  and  continues  in  potfellion  lb  as  to  die  fcifed, 
and  the  land  dcflcnds  to  his  heirs,  they  have  a  right  to  the 
poficflroa  thereof  till  the  perfon  that  is  owner  recovers  at 
Jaw  ;  and  the  owner  fhall  lofc  his  ellate  for  ever,  if  he  do 
pot  profecute  his  fuit  within  the  time  limited  by  the  fta- 
tute  of  limitations.  Bar.  EUm.  And  if  a  dJpijW  levy  a 
fine  of  the  land  whereof  he  is  dijfejed,  unto  a  flranger, 
the  dijfeijcr  fhall  keep  the  Jand  for  ever ;  for  the  dif- 
Jeijiti  againil  his  own  tine  cannot  claim,  and  the  conufee 
cannot  enter,  and  the  right  which  the  d://e'^ce  had,  being 
extinc!  by  the  fine,  the  dijfdfor  fhall  take  advantage  of 
h.  2  Fff>.  56.  But  this  is  to  be  undcrflood,  where  no 
vfc  h  declared  of  the  fine  by  the  d-jlrftc;  when  it  fhall 


enure  to  the  ufe  cf  the  diffeifor  t  &e.  by  Bi-'td^nant  C.  J. 

1  Lev.  128. — See  title  Claim  Continual. 
If  a  feme  fole  be  feifed  of  lands  in  fee,  and  is  difrifcd% 

'  and  then  taketh  hufband  :  in  this  cafe,  the  hufband  and 
I  wife,  as  in  right  of  the  wife,  have  right  to  enter,  and 
yet  the  dying  fcifed  of  the  dijjujh ,  fh.ill  take  away  the 
I  entry  of  his  wife,  after  the  death  of  the  hufband.  Cc  Lit. 
246,    If  a  perfon  dijjii/ts  me,  and,  during  the  dij/eij:*, 
he  or  his  fervant  cut  down  the  timber  growing  upon  the 
land,  and  afterwards  I  re  enter  into  the  land,  I  lhall 
have  action  of  trefpafs  againfl  him  ;  for  the  law,  as  to  the 
dijjdfor  and  his  fervants,  fuppofes  the  freehold  to  have 
been  always  in  me  :  but  if  the  dijfnfr  be  dij/eif.d  by  ano- 
ther, or  if  he  makes  a  feoffment,  gift  in  tail,  leafe  for  life 
or  years,  I  (hall  not  have  an  action  againfl  the  fecond  dif- 
1  f*ifory  or  againfl  thofe  who  come  in  by  title  :  for  all  the 
mcfnc  profits  fhall  be  recovered  againll  the  difr^bi  hirn- 
felf. 1 1  Ret.  52  :  AV/Vtu.  I. 

A  dijfcipi-  in  affife,  v.ljcrc  damages  are  recovered  againfl 
him,  fhall  recover  as  much  as  he  hath  paid  in  recti 
1  chargeable  on  the  lands  before  the  HJftifik.  jatk.  Cent.  1 89. 
•  But  if  the  djf-ifir  or  his  feoffee  fows  corn  on  the  lar.d, 
the  dtjfii/re  may  take  it  whether  before  or  after  feverance. 
Dyer  31,  173  :  1 1  Rep.  46.  Where  a  man  hath  a  houfe 
in  fee,  &c.  and  locks  it,  and  then  departs ;  if  another 
I  perfon  comes  to  his  hcufc,  and  takes  the  key  of  the  door, 
and  fays  that  he  claims  the  houfc  to  hirnfelf  in  fee,  with- 
out any  entry  into  the  houfe,  this  is  a  dffiif.n  of  the 
houfe.  2  Dan;:  Abr.  624,  If  the  feoffor  enters  on  the 
land  of  the  feoffee,  and  makes  a  leafe  for  years,  *3c.  it 
is  a  d-^Jtn,  though  the  intent  of  the  parties  to  the  feoff- 
ment, was,  that  the  feoffee  fhould  make  a  leafe  to  the 
feoffor  for  life.  2  Rep.  59.  If  leffee  for  years  is  oulied 
by  his  lefTor  ;  this  is  faid  to  be  no  dijfdjtn.  Co.  Jae.  678. 

A  man  who  enters  on  another's  land,  claiming  a  Itafe 
for  years,  who  hath  not  fuch  ieafc,  is  zdiffeifit  :  though  if 
a  man  enters  into  the  houfe  of  another  by  his  fufferance, 
without  claiming  any  thing,  it  will  not  be  a  difldfm. 
9  H.6.  21,  31  :  2  Daw.  625.  If  a  perfon  enters  on 
lands  by  virtue  of  a  grant  or  leafe,  that  is  void  in  law ; 
he  is  a  dijjicijor.  2  Daw.  630.  A  leffee  at  will,  makes  a 
leafe  for  years,  it  is  a  dijjeif.n,  at  the  election  of  the  Ieflbr 
ac  will :  but  it  is  the  dtjj'djtn  of  the  leffee  at  will,  not 
of  the  lefl'cr  for  years.  Mil.  7  Car.  B.  R.  If  a  man 
enters  into  the  laud  of  an  infant,  though  by  his  a  (Tent  ; 
this  ii  a  dttfeijSn  to  the  infant,  at  his  eietlion.  1 1  Ed.  3  : 
Jijj.  87.  And  it  a  perfon  commands  another  to  enter 
upon  lands  and  make  a  dtfllyiu,  the  commander  is  a  dif- 
frifor,  as  well  as  fucb  other  j  unlef;.  the  command  be 
conditional,   when  it  may  be   othcrwife.    22  Ajf.  99  : 

2  Danv.  631. 

It  a  nun  forces  another  tofwear  to  furrendcr  hiscftatero 
him,  and  he  doth  fo,  it  will  be  a  dijftifin  of  ihccfUte.  So, 
forcibly  hindring  a  perfon  from  tilling  his  land,  is  a 
dijjrifinof  the  land.  Co.  Lift.  ibi.  But  if  one  enter  wrong- 
fully into  the  lands  of  another,  and  he  accepts  rent 
from  fuch  perfon,  he  fhall  not  afterwards  be  taken  for 
a  dtjftifn.  Dytr  173.  Where  any  perfon  is  ditturbed 
from  entering  on  land,  it  is  a  dijeijin:  a  denial  of  a 
rent,  when  lawfully  demanded,  is  a  diffiijin  of  the  rent. 

Lift.  153.  Alio  hindring  a  diltrcfsh.r  rent,  by  force  ; 
or  making  refcous  of  a  diftre/t,  are  a  HJjeijm  of  the  rent. 
z  Danv.  624,  625.  An  infant,  or  feme  covert,  may  be 
iSfffifa  but  it  mull  be  by  actual  entry  on  lands,  Uc. 

A  feme 


DISS 


D  I  S  T 


A  feme  covert  flirtl]  not  be  a,-/V^  A>:'_p.  by  the  act  of  the 
baron  I  it  he  difleifa  another  to  her  ufe,  fhe  is  not  a 
dffiifortfs  ;  nor  if  the  wife  agrees  to  it  during  the  cover- 
ture :  yet  if  after  his  death,  Hie  agrees  to  it,  ftw  it  a  Aif- 
frifirtfi.  t  Dtittv,  6j6,  627.  Affifrs  that  lie  aguinlt  diffri* 
Jars  are  called  srW/;  t>f  d'-jjeifia\  and  there  are  feveral  tvrits 
of  entry  yjjf  tl'tjftijm^  of  which  fome  are  in  the  jfter,  and 
others  in  /r  jfeft, 

After  ali  that  has  been  here  faid  cn  this  head,  we  mud 
conclude  by  obferving  that  writs  of  affift  on  dffiijinSi  are 
now  difufed  ;  and  the  feigned  aclion  of  ejectment  \%  in- 
troduced in  their  place.  It  is  not  amifij  to  be  acquainted 
with  this  learning,  but  ft<ffafr  and  fjtfimntt  fupply  the 
place  of  atmoft  every  kind  of  ejpfe.  iiec  thofc  tides,  and 
iit!e  Afij€  0/  No  v,l  Dffilfm, 

DISSEISOR,  Is  in  general  he  that  t&Jfcijetb  or  puts  ano- 
ther out  of  his  land,  without  order  of  Jaw:  and  a  dljfejet 
n  he  that  is  fb  put  cut,  4  4.  As  the  king  in  judg- 
ment qf  law  can  do  no  ivrcng,  he  cannot  be  a  ttijfeifw 
5.  8.  A  dffiifir  is  to  be  lined  and  iroprifoned ;  and  the  dtf- 
Jeiftc  reltored  to  the  land,  £aV.  by  Stat*  20  H.  3,  r.  3. 
Where  a  dijfttfit  is  dijfcfrd,  is  is  called  dffiifit  upon  Jif. 
fcfuu  See  title  Dlfftif.n. 

DISSENTERS.  Separates  from  the  Church  and  the 
fer vice  and  worfhip  thereof.  Though  the  experience  of 
the  turbulent  difpoution  of  the  ft  Scutari  ft  5  occafioned  in 
former  times  feveral  difabiiities  and  reflrittions  (perhaps 
nrjt  entirely  CDmiltent  with  the  fpirit  of  true  Toleration} 
to  be  laid  upon  them  by  abundance  of  ftatutes;  (See 
feature  i  j]  AVi'a.  c.i:  so  EUt,.  £•.  6  :  35  E/;z.  r.  1  ;  3  a  C. 
2.  r.  1  ;)  yet  at  length  the  Legillaturc,  with  a  fpirit  of 
true  magnanimity,  extended  that  indulgence  to  tbitt  \\  hieli 
they  themfelvcs,  when  in  power,  had  held  to  be  counte- 
nancing fchifm,  and  had  dented  to  the  church  of  England. 
The  penalties  are  conditionally  fufpended  by  the  0ttt.  1 
JK&M.fl.  i.e.  18,  "  for  exempting  their  mtijefties'  pro- 
tenant  fuojccls,  dlffciititig  from  the  church  of  England, 
from  the  penalties  of  certain  Jaws,'*  commonly  called  the 
Tahrat 7cv- aft which  is  confirmed  by Jf at.  lo  Ann.  t .  2  \ 
and  declares  that  neither  the  laws  above-mentioned  nor 
the  jiiUutis  1  Eiiz.c.  z.  $  1 4  :  3  Jac.  i.ee.  4,  5,  nor  any 
other  penal  laws  made  again  Jt  PopiOi  recuJants  (except 
the  Teit  A&s)  mall  extend  to  any  DifTenters,  other  than 
papitb,  and  fueh  as  deny  the  Trinity:  Provided.  i.Thae 
they  take  the  oaths  of  allegiance  and  fupremacy  ;  {or 
make  a  fiiuilar  affirmation,  being  Quakers.  See  Stat.  &  GV$. 

1.  e. 6;)  and  fobferibe  the  declaration  agninll  popery; 

2.  That  they  repair  to  fomc  congregation  certified  to;  and 
registered  in,  the  rourt  of  the  bifliop  or  archdeacon,  Or 
at  the  county  fefilons*  3.  That  the  doors  of  fuch  meeting 
houfe  fball  be  unlocked,  unbarred,  and  unbolted  ;  in  de- 
fault of  which  the  pcrfons  meeting  there  are  iliil  liable  to 
all  the  penalties  of  the  former  a£ts. 

Dtjfenting  fwfk,  in  order  to  be  exempted  from  the 
penalties  of  the  Statutes  1  3  &  14  Car.  2.  c  4:  15  Car.  2. 
f.6  :  ijCar.z.e.z:  22  Car.  z<  m  ;  are  alfo  to  fab- 
fcribe  the  articles  of  religion  mentioned  in  Stat.  13  EUz., 
c.  12;  (which  only  concern  the  confeffion  of  the  true 
Chriflian  f*ith,  and  the  docrrine  of  the  Jacramenis;)  with 
an  exprefs  exception  of  thofe  relating  to  the  government 
and  powers  of  the  church,  and  to  infant  baptifm  ;  or  if 
they  fcruple  fubferibing  the  fame,  fball  make  and  fub- 
fcribe  the  declaration  prescribed  by  jq  GVe*  3.  c.  44'  rr°- 
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fe  fling  themfelvcs  to  be  Ciirl6Uiri  and  proteflants,  and 
that  they  believe  the  fcripture  to  contain  the  revealed  will 
of  God,  and  to  be  the  rule  of  doctrine  and  practice. 

Thus,  though  the  crime  of  non-conformity  is  by  n» 
means  univerfally  abrogated,  it  it  fufpended  and  eerjfes 
to  exifl  with  regard  to  thefe  Prrtiftant  Dsjfttstrrst  during 
their  compliance  with  the  conditions  impofed  by  thefe 
fiatutes;  and  under  thefe  conditions,  all  perfoniv/ho  will 
approve  themfefves  no  papiftsoroppugness  of  the  Trinity 
are  left  at  full  liherty  to  act  as  their  confci;nce  {hall  dfre$ 
thern,  in  the  matter  of  religious  worfhip.  And  if  any 
perfon  fhall  willfully,  snalicioufty,  or  contempt oouily  dif 
turbany  congregation,  affembled  in  any  church,  or  per- 
mitted meeting  houfe,  or  mail  mifufe  any  preacher,  or 
teacher  there,  he  dial!  (by  virtue  of  the  fame  Stat.  1  H\ 
t$  M.)  be  bound  over  to  the  fcfJions  of  the  peace,  and  for- 
feit 20/.)  But  by  StiU.  5  Geo.  r.  t,  4,noMayoror  prin- 
cipal magiftrate,  mnll  apppear  at  any  diitenting  meeting 
with  the  enfigns  of  his  oifice,  on  pain  of  difabiiity  to 
hold  that  or  any  other  office  ;  the  Legiflature  judging  ic 
a  matter  of  propriety,  that  a  mode  of  worfhip,  fct  up  in 
oppofition  to  the  national,  when  allowed  to  be  cxercifed. 
in  peace,  fhouldbc  cxercifed  alfo  with  decency,  gratitude, 
and  humility.-~Djflenters  alfo  who  fubferi be  to  the  de- 
claration in  the  Stat,  19  Geo.  3,  are  exempted  (unlcfs  in 
the  cafe  of  endowed  fchools  and  colleges)  from  the  pe- 
nalties of  the  Stats*  13  6f  \\Car.  z.  c.  4:  £f  LjCar.  2. 
c.  a ;  which  prohibit  (upon  pain  of  fine  and  imprifou- 
1  mem)  all  pcrfons  from  teaching  fchool,  unlets  they  be 
licenlcJ  by  the  Ordinary,  and  fubferibe  adeclarntion  of  con- 
formity to  the  liturgy  of  the  church,  and  reverently  frequent 
the  divine  ftvvh&tjiabltjked  by  the  laws  of  this  kingdom, 

DtJfrrM a  chofen  to  any  parochial  or  -U'.ird  offices,  and 
templing  to  take  the  oaths  may  execute  the  office  by  de- 
puty, who  fliall  comply  with  the  law  in  this  behalf.  Stat. 
1  IK&M.J}.  i.e.  18.— But  u  appears  that  the/  are  cot 
fubjeft  to  fine  on  refuting  to  ferve  corporation  offices.^ 
For  where  a  freeman  cf  Lmh^  was  elected  one  of  the 
fheriffs,  but  refufed  to  take  ths  office  on  account  of  his 
being  a  difienter,  and  as  fuch  not  having  received  the 
facta  men  t  according  to  the  rights  of  the  church  of  En- 
gitrttJ,  within  a  year  before  his  election,  an  B&011  Wis 
brought  againft  him  in  the  SherifPi  Court,  for  tlte  pe- 
nalty incurred  by  fuch  refufa],  and  a  Judgment  recover- 
ed; which  judgment  was  affirmed,  in  a  W]  1 1  of  error  brought 
in  the  Court  of  Huftings.  But  the  defendant  having  ob- 
tained a  fpecial  com  million  of  errors,  the  Judges  Delegates 
reverted  both  judgments ;  and  on  a  writ  of  error  in  Par* 
liament,  this  judgment  of  reverfal  was  affirmed;  the 
judges  being  (except  one)  of  opinion  that  the  defendant 
was  at  liberty  to  objecl  to  tbeWM/^  of  his  election  mi  the 
ground  of  his  own  non-conformity.  3  Era,  f\  C.  (8vo.  ed.) 
465 .  Hat  rijln  v.  E  vavi. 

r'or  further  matter  relative  to  DfflenfervSee  title  Xen- 
mfimijh ;  Oiitbs  \  (wherein  of  the  CmpzYdtim  and  Tijt 
A&j)  Bhfphmji  RttigicHi  Trftratifa ;  Shakers. 

DISTILLERS,  Of  ftrong  waters,  fpirit^  ESf^  areftib^ 
jeel  to  divers  regulations  urmer  the  Excife-laws,  in  order 
to  avoid  frauds  In  the  revenue;  for  fome  particulars  re- 
lative to  which  fee  this  Dift,  title  Sjnriiittits  Li^r. ;  and 
alfo  title  Exaft. 

3F  DISTRESS, 
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DISTRESS, 

District™. 1  The  taking  of  a  pcrfonal  cl  ntrcl  out  of 
the  pofleffion  of  the  wrong-doer,  into  the  cullody  of  the 
party  injured,  to  procuie  a  fatisfaftion  for  the  wrong 
committed.  3  Comm.  6.  The  term  Dijirtfs  is  aJfo  ap- 
plied to  the  thing  taken  or  dillrained. 

A  man  may  take  a  di/hrp  for  homage,  fealty,  or  any 
fcrvices  ;  for  fines  and  amercements ;  and  for  damage- 
feafant,  &fc  And  the  effect  of  it  is  to  compel  the  party 
cither  to  rfffet  9  the  d-in/t,  and  Cornell  the  taking  in  an 
action  gr&Uift  the  diltrainer  ;  or,  which  is  more  ulual,  to 
compound  or  pay  the  debt  or  duty,  for  which  he  was 
dillrained. 

There  arc  likewife  dijjrej/is  in  actions  compulfory  to 
caufc  a  man  to  appear  in  court :  and  of  thefc  there  is  a 
dijfrr/s  fofonal,  of  a  man's  moveable  goods,  and  profits 
of  !and%  CtV.  for  contempt  in  not  appearing  after  fum- 
moncd ;  and  di/?rrj?tt  real,  upon  immoveable  goods. 
And  none  lliall  be  dillrained  to  anfwer  for  any  thing 
touching  their  freeholds,  but  by  the  King's  writ.  Stat. 
Htn.  3.  e.  1. 

Difire/i  is  alio  divided  into Jinht  and  imfiuitt:  Finite,  is 
chat  which  is  limited  by  Saw,  how  often  it  Oiall  be  made 
to  bring  the  party  to  trial  of  action,  as  once,  twice,  &jc. 
u  d  u  . .  .-.  is  without  limitation,  until  the  party  ap- 
pears; which  is  likewife  applicable  to  jurors  not  appear- 
ing: then  it  hath  had  a  further  div'nion  into  zyand  dtf- 
tifft,  and  ordinary  dijlnf:  ;  the  former  whereof  extends  to 
ail"  the  goods  and  chattels  which  the  party  hath  within 
rhc  county.  F,  Ar.  B.  90+:  Old  Sat.  £>.  43,  113 :  £>;;. 
.-.  26./.  52. 

Let  us  nowconfider,  more  particularly  ; 

I.  I.  Hrb*  rr.ay  dtjftam,  a>ulfor  rsbat  ;   2.  And  what 

nay  bt  dijlrained. 

II.  At  WW  Time,  and  m  ivbat  Mantur,  generally  tic 

Di/f't/i  Jbould  bt  jiadc. 
III.  Of  tbt  Statutes  reflating  DiJIreft. 

I.  I.  Tht  most  usual  injury  for  which  a  diflrefs 
may  be  taken  is,  that  of  non-payment  of  rent ;  and  it  may 
now  be  laid  down  as  an  univeri.il  principle,  that  a 
Dillrefs  may  be  taken  for  any  r.ind  of  rent  in  arrcar.  Sec 
/$/?.  III. — For  neglecting  to  do  fuit  to  the  lord's  court, 
or  other  certain  pcrfonal  fervice,  the  lord  may  dilliain  of 
common  right.  B>  s.  Dijlre/s  15:  1  hjl.  \(>. — For  amerce- 
irjcnts  in  a  Court  Lect,  a  dillrefs  may  be  had  of  com- 
mon right  ;  but  not  for  amercement  in  a  Court  Baron, 
without  %  fpecial  prescription  to  warrant  it.  Btor.vtJ.  36. 
Another  injury,  for  which  dirtrclles  may  be  taken,  is, 
where  a  man  finds  bcafts  of  a  ftrangcr  wandering  in  hts 
grounds  damagi  fe*f* H ;  doing  him  hurt  or  damage  by 
treading  down  his  grafs,  ^.  in  which  cafe  the  owner  of 
the  foil  may  dillrain  them,  till  fatisfaction  made  to  him 
lor  the  injury  he  has  I'uflaincd. — Laftly,  for  feveral  duties 
and  penalties  inflicted  by  fpecial  Acts  of  Parliaments, 
remedy  by  dillrefs  and  fa!c  is  given.  See  ftfi,  111. 

Of  common  right  a  perfon  may  diflrain  for  rents,  and 
all  manner  of  fcrvices ;  and  for  rent  refcrved  upon  a  gift 
in  tail,  leafe  for  life,  years,  Ue.  though  there  be  no 
claufe  of  d'rjlreft  in  the  deed,  fo  as  the  reverlion  be  in 
himfelf :  but  on  a  feoffment  in  fee,  a  dsjirrft  may  not  be 
taken,  unlefs  exprel'sly  referved  in  the  deed.  Co.  Lit.  57, 
205  :  Dotlor  and  Student,  eap.  9.— Sec  Co.  Lit.  204. 

A  nun  grants  a  rent  out  of  the  manor  of  D.  and  fur- 
ther, that  if  the  rent  be  behind,  the  grantee  mall  dillrain 


for  it  in  the  manor  of  S.  this  is  a  rent  in  the  manor  ci 
D.  and  only  a  penalty  on  the  other  manor.  1  S;>ep.  Ah, r. 
$67.  If  a  perfon  feifed  of  land  in  fee,  deinife  it  to  one 
upon  condition  to  pay  his  wife  5/.  a  year  rent,  and  if  ic 
be  behind  and  in  arrear,  that  me  ftiall  dillrain  for  it  ; 
the  wife  may  take  a  diftrfft  for  the  rent.  Dyer  3,  48. 
There  is  a  lord  and  tenant  by  3/.  rent  and  fealty,  the 
lord  dies,  and  his  wife  is  endowed  of  the  thirds  of  the 
feigniory  ;  here  flic  may  dillrain  for  one  pound,  and 
the  heir  for  two  pounds:  fo  if  a  rent  be  divided  amongll 
parceners,  each  of  them  may  have  a  dij?>efi  for  her  part  ; 
but  this  may  not  be  till  the  partition  is  made.  Bro.  45. 

Jf  one  jointenant  make  a  gift  in  tail,  of  the  land,  re- 
ferving  a  ccruin  rent,  and  the  rent  be  in  arrear;  he  may 
not  dillrain  the  bcail*  of  the  other  jointenant.  33  //.  6. 
^5.  Hut  if  A.  an<*  B.  arc  tenants  in  common,  and  A. 
Icafcs  hii  moiety  to  C.  for  years,  rendering  rent,  and  C. 
lenfe  it  to  B.  if  the  rent  is  behind,  A.  may  uke  a  Ji/ixj; 
of  the  cattle  of  B.  hi*  fellow  ten.mt  in  <_ommon.  7  Rep. 
23  :  Most  558. 

To  juflify  taking  a  dijl>ej\,  the  party  mufl  fee  he  hath 
good  t  aufc  to  dillrain  ;  that  he  have  power  to  take  the 
difirtfs^  and  from  the  perfon  from  whom  he  takes  it;  th.-.t 
the  thing,  for  the  quality  of  it,  be  dillrainable,  and  he 
dillrain  it  in  due  time  and  place,  iz't.  lie  who  takes  3 
dijlrefs  for  another,  ought  to  have  good  w.urant  fordoing 
it;  and  mult  do  it  in  his  name:  and  a  bailiff  or  fervanr, 
may  dillrain  for  his  mailer.  1  C,  0.748:  2C/V.  436: 
Godlf.  110.  A  dl/treft  ought  to  be  made  of  fuch  things 
w  hereof  the  Ok  riff  may  make  replevin,  and  deliver  again 
in  as  good  plight  and  condition  as  they  were  at  the  time 
of  the  taking.  Co.  Lit.  47. 

2.  Dijtrrjcs  are  to  be  of  a  thing  valuable,  whereof 
form-body  hath  a  property  ;  things  fetor  na:nr<t,  r.s  dogs, 
conies,  6f<\  may  not  be  ditirained.  1  Rcl.  Air.  664.  666. 
It  is  the  fame  of  cattle  of  the  plough,  beails  of  hufbandryr 
flicep,  or  hones  joined  to  a  cart,  with  a  rider  upon  it. 

1  / .  u  36.  This  means  a  dillrefs  for  rmt9  cifc.  ecnt;aoi 
dillrefs  damage  ft  of  ant. 

Sheep  are  equally  privileged  with  avt  ui  X0tmati  and 
cannot  be  taken  if  any  other  ditlrefs  can  be  found,  ^ee 

2  Infi.  133. — liut  it  has  been  adjudged  tnat  beads  of  the 
pb  ugh  may  be  taken  for  the  poor's  rate,  under  Stat.  43 
F.liz..  becaufe  the  romedy  given  by  that  and  other  llatutes  (or 
compelling  the  payment  of  particular  rates  or  fums  ci 
money,  though  called  a  dillrefs,  is  in  ctlect  an  txt&tmt* 
l  Bun.  579. — See  acc.  Sai.nd.on  22  C.  2.  againft  Ccnvea- 
titles  39;  referred  to  in  Com.  Dig.  Dijlitjs,  ^C)  but  not 
cited  in  4  Botr, 

A  horlc  with  a  rider  upon  his  back  ;  or  a  horie  in  an 
inn,  or  put  into  a  common  ;  an  ax  in  a  Otao9!  hand,  cut* 
ting  down  wood  ,  or  any  thing  a  perlon  carries  about 
him  ;  utenfils  and  inllrumcnts  of  a  man's  trade  or  pru- 
feffion,  or  the  books  of  a  fcholar ;  corn  in  a  mill,  or 
goods  in  a  market  to  be  fold  for  the  ufe  of  the  public  ; 
materials  in  a  weaver'*  fliop,  for  making  of  cloth  ;  an- 
other perton'i  garment  in  the  houfe  of  a  taylor,  are 
not  dilliainable  ;  nor  is  any  thing  that  is  fixed  to  the 
freehold  of  a  houfe,  as  a  furnace,  doors,  windows, 
boards,  iJe.  1  W.422,440:  Lp.  Lit.  47:  2  Dan  v.  A&r. 
461. 

Deer  in  a  private  inclofurc  may  be  dillrained.  3  Coi-im. 
S. — Some  have  thought  that  a  horfe  on  which  one  is  ri- 
ding may  be  dillrained  for  dm/tap  jeofail.  2  K,U.  596: 
1  Hid.  440;  but  the  opiniou  was  extrajudicial,  and  may 
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be  que  Air  nci  ;  for  I  Pi.  4t>.  66*4.  (A.)  4:  and  the 
cafe  in  7  E.  3.  /^/ftc.  rfvvwry  199,  are  direttly  C9nt*a. 
iiee  alio  Cr#.  £/•'«.  ^49,  596.  Some  alfo  have  inclined 
10  ihink  that  horles  drawing  a  cart  laden  with  corn, 
though  one  is  riding  in  the  cart,  may  be  dillrained  for 
rent;  and  for  that  porpofe  may  be  fevered  from  the  cart, 
if  the  perfon  diltraining  doth  not  choofc  to  take  the  cart 
with  the  ccrn  alfo,  all  of  which,  as  it  feems,  arc  equally 
liable  to  the  difhefs.  Sec  2  Ktb.  ^29,  596:  Ray:.  18: 
;  t  .  v.'.  36:  I  $  J.  422,  440;  in  which  latter  book  the 
reporter  makes  a  query,  whether  the  man's  being  on  the 
cart.  IhouUl  not  privilege  the  whole  team. — If  ferret*  and 
nets  in  a  v.. ur«  n  be  t.-.k  n  .  "r/.nt  it  \z  ^or»ci ;  but 
if  they  are  in  the  hands  of  a  man,  they  cannot  be  dtftraii  - 
ed,  rtw  mm  (fays  the  Reporter)  thau  a  forji  on  w&  b  a 
mart  n;  nor  can  they  be  dillrained  if  they  arc  out  of  the 
warren,  2  £.  2.  Aiw)  182:  7  E.  3.  ij,  19;. — Sec/  wr. 
title  tifitfi.  A. 

Goods,  cattle,  no:  of  the  plough,  6fV.  iVaves  of  corn ; 
corn  in  the  llr.r.v,  or  threfhed  ;  anil  casts  with  corn, 
(but  not  victuals)  hiy  in  a  barn,  or  ric  ks  of  hay  ;  money 
in  a  bag  fealed,  though  not  out  of  a  bag,  may  be 
dillrained  for  rent:  and  fo  miy  cattle  or  goods  drising 
to  market,  if  pur  into  apallure  by  the  way.  C".  Lit.  47: 
1  Lmpw.  214:  Mod.  385.  Beads  of  the  tenant  feeding 
on  commons  or  walles,  appendant  or  appurtenant  to  the 
demifed  prcmifes,  may  be  dillrained  for  rent.  3  Comm.  1 1. 

If  a  driver  of  cattle  afks  leave  of  the  leifor  to  put  his 
Cattle into  hw  ground  for  anight,  and  hegivo  leave,  as 
well  as  the  leffce  ;  yet  it  is  laid  he  \r  not  concluded  frrm 
diliraining  them  for  rent.  2  Vent.  59  :  2  Dam:  642. 

Bealls  that  efcape  into  the  tenant's  ground,  may  be 
dillrained  for  rent,  though  they  have  no:  been  levant  and 
cencbjKt.  1  hiR.  47.  This  doillrine  has  been  objected  to 
as  too  general ;  and  feveral  dillinctions  arc  taken,  the 
fum  of  which  feems  to  be,  that  if  a  Granger's  beafts 
efcape  into  another's  land  by  default  of  the  owner  of  the 
bealls,  as  by  breaking  the  fences,  they  may  be  dillrain- 
ed for  rent  immediately,  without  being  levtbk  or  eou:hant\ 
but  that  if  they  efcape  there  by  default  of  the  tenant  of 
the  land,  as  for  want  of  his  keeping  a  fufficient  fence, 
then  they  cannot  be  dillrained  for  rent  or  fcrviceofany 
kind,  rill  thry  have  been  lrva.it  and  covenant  \  nor  after- 
wards by  a  landlord  for  rent  cn  a  lcaie,  tiolefs  on  notice, 
the  owner  of  the  bealls  ncglcils  to  remove  them  :  though 
it  is  laid  that  fuch  notice  is  not  ncccliary,  where  the 
ciilrefs  is  by  the  lord  of  the  fee  for  an  ancient  rent,  or  by 
the  grantee  of  a  rent  charge. — See  this  fubjeel  argued  at 
large  in  Kemp,  v  GYrttV/,  2  Lur.j.  I  573. 

It  A.  brings  yarn  to  his  neighbour's  houfe  to  weigh, 
5:  cannot  be  dillrained  by  the  lord.  JVrfjf .  n,  298:  ViJt 
1  5  E.  3.  Avtv:ry  216. — See  A*.  68.  and  S.  C.  in  Crt. 
El  z.  549,  596. — For  other  cafes  in  which  the  property 
of  llrangcts  is  privileged  from  dillrefs,  for  the  fake  ot' 
trade  and  commerce,  Soef>ar.eii  v.  Wyatt.  3  Bun.  149S. 
In  th.it  cafe  the  quellion  was,  whether  a  perfon's  chariot, 
which  llood  at  a  common  livery  liable,  could  be  dillrain- 
ed for  rent  due,  from  the  keeper  of  the  livery  liable ;  and 
the  Court  afrer  two  arguments,  appearing  to  be  llrongly 
inclined  in  favour  of  the  dillrefs,  the  owner  of  the  chariot 
declined  bringing  thequcftion  to  a  third  argument. 

The  goods  of  a  Carrier  arc  privileged,  and  cannot  be 
ailbaincd  for  rent,  though  the  waggon  wherein  loadefl, 
is  put  :n:o  the  barn  of  a  houfe,  ;jTt.  on  the  road.  1  Sulk. 
249. 


Now  by  Stat-  1  tr.  Esf  M.  t,  5,  fliesvr?  or  cocks  of 
com,  or  corn  loofe  or  in  the  ftraw.  or  hay  in  any  hovel 
Hack  or  rick,  or  otherwifc  on  the  land,  may  be  diftrain- 
cd  for  rent  on  dtdnft,  Ieafc,  or  contjacl. 

At  Common  law  rem  growing  could  not  be  diflrained, 
becanfe  it  adheres  to  the  freehold.  1  Re.  Ah.  666.  H. 
pi.  4:  but  by  c.'/rr.  u  Geo.  2.  r.  \q9  Landlords  arc  im- 
powered  10  diflrain  all  forrs  of"  corn,  grsfs,  or  other  pro- 
duel  growing  011  the  ellute  demifed,  and  to  cut  and  ga- 
ther them  when  ripe. 

Dtfi  v0j  for  rent  are  to  be  reafonable,  and  not  ex- 
ceffive;  and  not  to  be  taken  in  the  King's  highway,  or 
the  common  flrcct ;  or  in  the  ancient  feci  of  the  church. 
5 1  //.  3.  Hat.  4 :  52  H.  3.  e.  1,  2,  3.  4,  15:  9  Ed.  z.jl.  1. 
c.  9.    fc>ccpt  in  I  afe  of  an  amercement  in  the  Itet. 

All  SJtrejfti  for  rent  mull  be  made  on  the  premiiTes,  by 
the  Common  law.  And  by  Stat.  S  An.  r.  14,  if  any  te- 
nant fraudulently  removes  goods  from  off  the  premises, 
the  landlord  may  in  live  days  feizc  fuch  goods  wherclo- 
cver  found,  as  a  dijhefi  for  the  rent  in  arrear;  onlefs  the 
goods  arc  fold  for  a  valuable  confideration  before  the 
leisure.  By  S.at.  1 1  Go. 2.  e.  19,  thirty  days  are  allowed. 
.\nd.  wher..\-.<  at  Common  law,  for  rent  due  the  Jafl  day 
of  the  term,  the  leflbr  could  not  diflrain;  becaufe  the 
term  ended  before  the  rent  was  due,  and  the  Iefl'ee  had 
the  whole  day  to  pay  it ;  nor  where  the  lefTce  held  over 
hi*  term,  for  rent  incurred  during  the  term,  (Sec  1  lrjl. 
47,)  now,  by  the  S?«A  8  An.  t .  14,  uhcrc  lcafcs  are  ex- 
pired, a  dijheft  may  be  taken,  provided  it  be  done  within 
fix  months,  and  during  the  landlord's  title  and  tenant's 
poifeflion. 

D  >:  rjfti  for  fervice?  are  to  be  on  the  land  :  but  for  an 
amercement  in  a  leet,  the  dfifeft  may  be  taken  any 
where  within  the  hundred,  as  well  out  of  the  land,  as  on 
it,  wherever  the  cattle  arc  of  him  that  is  amerced;  for 
the  amercement  charges  only  the  perfon,  and  not  the 
land;  and  for  this  a  MJlrefs  may  be  taken  in  the  high 
flreet.  z  D  .  .  Ahr.  644,  645.  The  lord  cannot  dif- 
lrain for  amercements  in  a  court-bsren,  without  a  pre- 
fcription  ;  though  he  may  in  the  leet :  and  the  goods 
and  cattle  of  another,  m3y  not  be  taken  in  dijlrtfs  on  my 
ground,  for  an  amercement,  (Jc.  fet  upon  me  in  a  court- 
lect  or  court-baron.  1 1  Rep.  44  :  12  //.  7.  1 3.  For  fer- 
viccs  %ldifire/s  cannot  be  taken  but  where  the  fcrviccs  arc 
certain;  or  may  be  reduced  to  a  certainty.  Co.  Lit.  96. 

II.  All  nir-TRnssr:  mult  be  made  by  day;  unlef?  in 
the  cafe  of  Jamagt  f<afant\  an  exception  allowed  left  the 
bealls  fhould  efcape  before  they  are  taken.  1  Inft.  142. 

The  landlord  might  not  formerly  break  open  a  houfe 
to  make  a  dillrefs,  for  that  ii  a  breach  of  the  peace.  But 
when  he  was  in  the  houfe,  it  wa->  hi  )i  that  he  might 
break  open  an  inner  door.  1  lrjl.  161  :  Comh.  17.  By 
St.u.  1 1  Geo.  2.  c.  19,  (See  /a/A)  he  may  by  afliilance  of 
the  peace-officer,  break  open  in  the  day  time  any  place, 
whither  the  goods  have  been  fraudulently  removed,  and 
locked  up  to  prevent  a  dillrefs;  oath  being  firl!  mado  in 
cafe  it  be  a  dwelling  houfe,  of  a  reafonable  ground  to 
fufpccl  that  fuch  good*  arc  concealed  therein.  Sec 
3  Comm.  11. 

Where  a  lanJlord  comes  :o  dillrain  cattle,  which  he 
feci  on  the  tenant's  ground,  if  the  tenanr,  or  any  other, 
to  prevent  the  otifir/fi,  drives  the  cattle  off  the  land,  the 
landlcid  may  :tui;e  fren  purr-ait,  and  dillrain  them: 
3  F  2  though 


chougii  if  before  the  tftjlr/J*i  the  owner  ttf  the  cattle  ten- 
der* his  rent,  and  a  drjir/i  is  taken  afterward*,  it  is 
wrongful  %  lift.  107,  160. 

A  Ajlrtfs  of  cattle  mud  b*  brought  to  the  common 
ptttmdy  or  be  kept  in  an  open  place  ;  and  if  they  are  put 
into  a  common  pound,  the  owner  is  to  take  notice  of  it 
at  his  peril  \  but  if  in  any  other  open  plate,  notice  is  to 
be  given  to  the  owner,  that  he  may  feed  them  ;  and  then 
jf  ihe  cattle  die  for  want  of  food,  the  tenant  fhall  bear 
the  tofs;  and  the  landlord  may  diflrain  agiin  for  his 
rent-  5  Rrp.  90:  Co,  Lit.  47,  96,  Where  one  impounds 
cattle  diftraified?  he  cannot  juitify  the  tying  them  in  the 
pound  :  if  he  lies  a  beart,  and  it  is  Arangled,  he  mufl 
anfwer  it  in  damages.  1  Sali.  248.  If  the  perfon  dif- 
r  raining  dantagt-J 'cafm  put  the  diftrrfs  in  a  broken  pound, 
and  the  Jijjrefi  eft:  apes,  he  can  have  no  action  for  the 
lame:  it  is  otherwifc  if  from  a  good  pound,  without  his 
default,  when  he  may  have  aclion  for  the  trefpafs.  Sali. 
Ibid.  By  Stun-  53  ft  3.  <-  4:  1  P.  &  M.  c.  ta,  none 
frail  drive  a  MJlrcft  out  of  the  county,  on  pain  to  be 
fmed  and  amerced:  and  no  itijitrf;  of  cattle  thJl  be 
driven  out  of  the  hundred  where  taken  to  any  pound, 
except  to  a  pound  overt  in  the  fame  county,  and  not 
above  three  mi les  diftant;  nor  fhall  any  -C'jhtfi  be  im- 
pounded in  fcveral  places  under  the  peotlty  of  5/  and 
treble  damages. 

By  $tnt,  1 J  G.'o.  2,  r.  19 .  §  10,  perfons  di  [training  for 
rent,  may  impound  the  dillrefs  on  any  convenient  part 
of  the  land  chargeable  with  the  dirtrefs. 

After  a  diforfs  U  in  the  pound,  it  is  faid  to  be  in  <ufi$- 
diaiegij,  fo  that  the  owner  of  it  hath  no  a bfolute  pro- 
perty therein  ;  and  therefore  he  cannot  fell  or  forfeit  it, 
nor  may  the  fame  be  taken  in  execution,  6sfrr  hut  it  mufl 
be  as  a  pledge  or  means  to  help  the  party  diftraining  to 
his  debt  or  duty.  CV.  Lit.  190:  FhtchL,  135.  Cattle  dif- 
trained  m3y  not  be  u Ted,  becaufc  by  hw  they  arc  only 
ai  a  pledge ;  unlefs  it  be  for  the  owner's  benefit,  .by 
milking,         Crv.y<sc.  148. 

When  3  Jijfi-Ji  is  taken  of  houfrbold  goods,  or  other 
dead  things,  they  are  to  be  impounded  in  a  houfe,  or 
other  pound  covert,  &c.  And  if  the  dt/frefi  is  damaged , 
the  di [trainer  mud  anfwer  it.  flood's  hji.  191-  And 
rhey  are  to  be  removed  immediately  ;  except  corn  or 
hay,  by  Stat.  2  ff'.  M-J'jf.  1.  r^o.  5.  But  if  a  land- 
lord doth  not  remove  goods  immediately,  but  quits  them 
rill  another  day,  during  which  lime  they  are  taken  away, 
it  is  not  a  refcous,  for  want  of  pofleflion.  Mui.  Ca.  ate  : 
1  Nrtf.  671.— See  poj}  lit. 

Where  goods  are  unlawfully  dittrained,  the  owner  may 
r^fcoe  thcrn,  before  they  nre  impounded  ;  but  not  after- 
wards. Co.  Lit.  4;-  Bus  the  fafcfl  way  is  to  replevy,  as 
there  are  few  cafes,  in  law,  where  a  man  is  allowed  to 
be  his  own  judge,  if  any. —  It  laruls  lie  in  fcveral  coun- 
ties, a  dtjliffi  may  be  made  in  one  county  for  the  whole 
rear  Ca,  Lit.  154.  And  if  a  landlord  comes  into  a 
houfe,  and  fcizes  upon  fome  goods  as  a  t{ijtfefit  in  the 
name  of  all  the  goods  in  the  houfe;  this  is  a  goodfeiKurc 
of  ail.  6  Aft./.  «'c. 

By  Stat.  2  IV.  W  M.  t.  5,  if  any  d/Jtff/i  and  fale  be 
made  wheic  there  is  no  rent  due,  the  owner  of  the  goods 
diftrairteu  (hail  recover  double  the  value  of  the  goods, 
and  full  cults.  Alio  by  the  Common  law,  if  a  lord  or 
tuhcr  perfon mall  diflrain  fcveral  tim^s  for  his  fcrvicc  or 


rr-nt,  when  none  is  in  arrear,  the  tenant  may  have  an 

ajjift  Jr fi-vtnt  dijlrtft,  &r>,  F .  N.  U.  176. 

Where  a  man  is  entitled  to  dill™ in  for  an  entire  duty, 
he  ought  to  diltrain  for  the  whole  at  once,  and  not  for 
part  at  one  time,  and  part  at  another,  z  Lvtw,  i$J2. 
But  if  he  diftrains  for  the  whole,  and  there  is  not  fuffi- 
cient  on  the  pre  mines,  or  he  happens  to  mi  Make  in  the 
value  of  the  thing  diflrained,  and  10  takes  an  irrfuffictcnt 
diftrefs,  He,  his  executors,  ESfo  may  take  a  fecond  diftrcft 
w  complete  his  remedy,  Cto*  Eiiz,.  13  ;  Stat.  17  Car.  z, 
f ,  7  :  4  Hurt,  590* 

DiftrefTes  mull  be  proportioned  to  the  thing  di  Grained 
for.  By  the  Stat,  If tM&rlbridg£t  jz  H.  3,  c.  4,  if  any 
m.m  takes  a  great  or  unreafonable  dirtrefs,  for  rent  arrere 
he  fliall  be  heavily  amerced  for  the  fame.  As  if  the  land- 
lord  distrain*  iwooxeo  for  \  2d.  rent,  the  taking  of  both 
is  an  unreafonable  diftrefs*  a  lnfi.  ^.07.  But  if  there 
were  no  other  diftrefs  nearer  the  value  to  be  found,  he 
might  rcafonabty  have  diltraioed  one  of  them  ;  but  for 
homage,  fealty,  or  fuit  and  fer vice,  as  alfo  for  parlia- 
mentary wages  (when  they  ufed  to  be  paid)  it  is  faid  no 
dnlrefs  can  be  exceflive.  Ah.  1.  AJftfe  291  :  Prtit>*t 
98.  For  as  thefe  diitrefles  cannot  be  fold,  the  owner 
upon  making  fa tii faction,  may  have  hU  chattel!  again, 
3  (Xi'im,  1  2. 

The  remedy  for  cxeeffive  diftrcflcs  is,  by  a  fpecial  ac- 
tion on  the  Stat.  »f  Mmtiridgt  \  for  an  action  of  trefpafs 
is  not  maintainable  upon  thii  account,  it  being  no  injury 
at  the  Common  Isw.  1  Vt«t  104;  Fuvgih.  S5:  4  i?urr. 
590. — Sec  titles  Avowry,  R?pkvj\  Recaption,  H^fctas^  &c. 

Ill,  Seb  further  as  to  Dillrefs  3  Cowk.  6,  145 ;  and 
in  the  feveral  abridgments  titles  Dljinf*  and  RfpU-v^:.  und 
alfo  Gtibnt  on  Ra -U -Am. — Sec  alfo  Staii.  a  IVm.  fcjf  Mf 
jl.  1 .  f .  c  ;  8  As*     1 4 :  4  Get.  z.    3&:  11  Geo*  2.  t .  1 9. 

Thefe  tiatutcs  have  made  great  alterations  in  the  and  en  r. 
law  of  diflrefs,  particularly  by  empowering  perfon s  who 
diilrain  for  rent  of  any  kind,  to  fell  the  diftrefs  for  pay- 
ment of  rent  in  arrear,  if  the  tenant  or  owner  fails  to  re- 
plevy wi:h  fttfident  fecurity,  within  five  days  after  tak- 
ing of  the  diHrcfs,  and  giving  the  tenant  notice  of  the 
caufe  ;  in  this  cafe  the  conftablc  is  bound  to  affijl,  the 
goods  are  to  be  appraifed  by  two  fworn  appraiferst  and 
the  overplus,  if  any,  left  in  the  conltable's  hands  S'jt  the 
ufe  of  the  owner.  Thin  improvement  of  the  remedy  by 
dillrefs,  was  hrft  introduced  by  Stat.  ^  IV.  M*  t.  5, 
with  refpect  to  rents  due  on  demife,  or  conrr^cl;  and  af- 
terwards by  Stat.  4  Geo.  a.  r.  28,  was  extended  to  renu- 
feck,  rents  of  aflife,  and  chief  rents.  Before  tbefc  two 
rt acute 5,  the  remedy  by  diftrtfv  was  very  imperfect ;  for 
rhe  dlftrefi  was  merely  taken  nntuat  fiftvact  to  cr impel  fa- 
tisfaclion,  and  could  not  be  ibid  or  uied  lur  the  proni  of 
the  perfon  diflraming,  except  in  cafe  of  the  King  and 
fome  few  other  inJtances> — See  further  as  todiClielle^  and 
other  remedies  for  rent,  tbii  Diet,  titles  Ccjfavitt  Rent, 
Lrafe^  ice. 

The  following  extracts  wiit  more  fully  explain  the  na- 
ture of  dillrefs  by  flatute. 

By  Stiii.  11  Geo.  z.  t.  19,  if  any  tenant  of  lands  or  te- 
nements mall  fraudulently  carry  awiiy  hisgoods,  to  pre- 
vent diflrefs^  the  landlord  may,  within  thirty  days  after, 
diltrain  them  wherever  they  fhall  be  lound,  as  if  they 
had  been  on  the  premincs  j  but  no  fuch  good.s  Otali  be 

diUrained, 
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diflrained,  if  fold  kd  fide  for  valuable  confederation  be- 
fore feizure,  to  any  pcifon  not  privy  to  the  fraud.  Te- 
nants committing  fuch  fraud,  or  others  af!illings  frail 
forfeit  double  the  value  of  the  goods  carried  oft",  to  be 
recovered  by  action  of  debt,  &e,  Aoct  where  they  fhall 
not  exceed  50  A  value,  the  Kind  lord  may  exhibit  a  com- 
plaint before  two  jufticcs  of  peace,  who  are  to  examine 
the  fact,  and  enqu  re  into  the  value  of  the  goods,  and 
thereupon  irder  the  offender  to  pay  double  value,  levi- 
able  by  difirc/i  and  file  ;  and,  for  want  thereof  commit 
the  offender  to  the  houfe  of  correction  for  fix  months. 
Landlords  or  their  agents,  may,  with  the  a  Hi  {la  nee  of  a 
conllablc,  fcize  any  goods  fraudulently  concealed  in  any 
houfe,  oui-houfe,  taV. 

And  in  cafe  of  a  dweJling-houfe,  on  oath  firfl  made  to 
fomejuilice,  of  reafon  to  fufpett  that  fuch  goods  arc 
therein,  may  break  open  the  fame,  and  diilrain  them: 
they  may  alfo  diilrain  for  rent  and  cattle,  or  ilock  of 
their  tenants,  feeding  in  any  common  ;  or  corn,  grafs, 
hops,  faults,  isfc  growing  on  the  land,  which  they  lhall 
cut,  gather,  cure  and  lay  up  when  ripe,  in  ca;  proper 
//ikv,  giving  notice  to  the  tenant  within  a  week  where 
lodged,  and  difpofc  thereof  towards  the  fatisfaction  of  the 
rent  and  charges ;  the  appraifeinent  to  be  taken  when 
cut  or  cured  :  but,  if  after  a  difirr/i  fo  taken,  before  the 
product  be  ripe  and  gathered,  the  tenant  fhall  pay  the 
rent,  and  charges  of  the  dijh-jfr,  the  faid  thjitefi  flialJ 
ceafe. 

Perfons  may  fecure  tfiftrejfti  lawfully  taken,  and  fell 
them  upon  the  premijes  in  like  manner  as  may  be  done  off 
the  fame,  by  2  IV.  fef  M.  jiff.  i.e.  5.  And  any  per- 
fons  may  .30  to  and  from  the  premiffes,  to  view,  appraife, 
buy,  or  iake  away  the  goods  of  the  pure hafer  ;  and  if  a 
refcous  be  made  of  the  difirefs,  the  perfons  aggrieved 
lhall  have  the  remedy  given  by  the  faid  (latute. 

Di fit f'ps  made  fur  rent  juftJy  due,  ft-. all  not  he  unlaw- 
ful, nor  dillraincrs  be  trefpafTera  ah  initio,  for  any  irregu- 
larity in  the  difpofkion  thereof;  but  the  parties  grieved 
to  have  fatisfaflion  for  /fecial  damage^  in  an  aftion  on  the 
L.Vr,  &c.  But  no  tenant  fliall  recover  by  fuch  aclion,  if 
icttdirofamendt,  hath  been  made  before  the  action  brought. 
Antl  in  all  actions  of  trefpafs,  or  on  the  cafe  relating  to 
the  entry,  atjhefiy  or  fale,  made  by  landlords  for  rents, 
the  dt/eodmsts  may  plead  the  gcKval  iffue,  and  if  the  plain  - 
1  iff*  become  non  fuit,  lhall  recover  double  colls  of 
fait. 

By  Stut.  27  Geo.  3.  e.  20,  J  uflices  of  peace,  in  all 
cafes,  where  they  are  impowered  to  levy  penalties  by  any 
act  of  parliament,  arc  in  their  warrants  of  difirffst  to 
limit  a  time  for  che  fale  of  the  goods;  the  Conflable 
making  fuch  dsftrrji  may  deduft  the  reafon  able  charges 
of  detaining,  keeping,  and  felling  fuch  difire/s^  oui  of 
the  money  a  tiring  by  the  fa!e:  and  the  overplus,  if  any, 
ftffct  fuch  charges,  and  alfu  the  penalty  or  fum  of  money, 
fhall  be  fully  paid,  fhall  be  returned  to  the  owner  of  the 
goods  dillrained;  and  the  Conilable,  if  required,  fhall 
fhew  the  warrant  to  the  parcy  whe-fe  good*  are  diilrain- 
ed,  and  furrcr  a  copy  thereof  to  br  taken. — This  aft  not 
to  alter  or  repeal  the  $*aU.  J&$  I-  R  3*,*nd  1  Geo* 
\.  f,  6,  relating  to  Difirejfts  on  Strikers  for  fifhts  and 
Church  Raid. 

Distress  ofthe  KtKG.  Ey  the  Common  law  no  Sub- 
yell  can  diilrain  <>ut  ul  his  fee  or  fcigniory  ;  unfefscattic 
i/e  driven  to  a  place  out  of  the  fee,  to  hinder  the  lord's 


dlfire/t,  £tfe.  But  the  King  mav  diftraln  for  rent-fcrvice, 
Or  fee- farm,  in  all  the  lands  of  the  tenant  wherefoever 
they  be;  not  only  on  lands  held  of  himfelf,  but  of  others; 
where  his  tenant  is  in  aitual  potfeflion,  and  the  land  ma- 
nured with  hi j  own  bealls,  tVSr;  z  fafi.  132:  t  t>mrv. 
Mr.  643. 

Distress  of  a  Town.  If  a  town  be  afleffed  to  a  cer- 
tain fum,  a  diflre/i  may  be  taken  in  any  part,  fubjeCl  to 
the  whole  dutv.  a  Dnwv,  6.43* 

DISTRIBUTION  of  Inteitar.es>  Elhtes  ;  Sec  title 
Executor*  V.  8. 

DISTRICTIONT.  SCACCARH,  The  Stat.^iH.  j. 
fiat.  5,  a*  to  Diilreflei  for  the  King's  debt. 

DISTRICT,  di/iriflm.]  A  territory,  or  place  of  jurit 
diction  ;  the  circuit  wherein  a  man  may  be  compelled  to 
appear;  alfo  the  place  in  whkh  one  hath  the  power  of 
dill  raining  :  and  where  we  fay  bund*  fmfttt  out  of  che 
fee,  it  has  been  ufed  for  extra  diflrifium/uum,  Brit,  t\  1 20. 

DISTRINGAS,  A  writ  directed  to  the  Sheriff,  or 
other  officer  commanding  him  to  difirai/j  a  man  for  a  debt 
to  the  King,  &e.  or  for  hi-,  appearance  at  a  day  affixed. 
There  is  a  great  diver/iiy  of  this  writ ;  which  was  fome- 
times  of  old  called  een/lrirtgaf*  F.  N.  B.  j  3?.  There  a 
alfo  a  difiringai  again ll  i'ecrs  and  perfons  intitled  to 
privilege  of  parlianr-nt,  under  ir,7/.  10  Geo*  3.  e.  50  ; 
by  which  the  effefts  (in  law  called  the  ijfutf)  levied  mav 
be  fold  to  pay  the  plaintiff's  colts.  And  it  has  been  held, 
that  this  ftafute  extends  to  all  writs  of  difiriitgds.  5  Burr* 
2726. — See  titles  Pr*tefi\  Partiamtnti  [privilege  of  )* 
In  detinue  after  judgment,  the  plaintiff  may  have  a  di- 
firingai  to  compel  the  defendant  to  deliver  the  goods,  by 
repeated  diitrdfes  of  his  chattels.  1  Ro,  Ab.  737:  AVj/r. 
Ertr,  215.— See  title  Exectithtt. 

Distringas  Juratoees,  A  writ  directed  to  the 
fheriff",  to  diilrain  upon  a  jury  to  appear ;  and  return 
ifiucs  on  their  lands,  iffc*  for  non-appearance,  ^  iu-re 
an  illue  in  facl  is  joined  to  be  tried  by  a  ja*y7  vhich  is  re- 
turned by  the  Iheriif  in  3  panel  upon  a  venire fac-as  for 
that  purpofe  ;  thereupon  there  goes  forth  a  writ  of  difiitn- 
gai  jurator't  to  the  flierifK  commanding  him  to  have  their 
bodies  in  court,  €sf<\  at  the  return  of  the  writ.  1  til.  Abr* 
483.  The  writ  of  dtfitifigaj  jur*  ought  to  be  delivered  to 
the  ftierirf  fo  timely,  that  he  may  warn  the  jury  to  appear 
four  days  before  the  writ  is  returnable,  if  the  jurpfi  live 
within  forty  miles  of  t Ji<j  place  of  trial  j  and  ei»ht  d^y,  if 
they  live  farther  off.  Hid.  ^B^..  rI  ht=re  may  be  an  alien, 
or  phtfie$  difir intra t  jttr*  where  the  jury  doth  not  appear, 
ijee  titles  Jury  ;  Trial. 

DIVEST,  See  Uevt% 

DIVIDENDS  of  Bankrupts,  Effects,  See  title 
Eii  intpt. 

Djvjdekd  in  the  Exchechieu,  fs  taken  for  we  pm r 
of  an  indenture.  Stat.  10  Ed.  1.  ^  ir. 

Divjpex&  of  Stocks,,  A  dividaUe  proportionate 
fliarc  0/1  he  ■  •  i  of  jlo.ki  erected,  on  public  funds  5  as 
the  Banit  South Heat  and  Ittdia  Mocks,  See  title 

Fundi. 

DIVISA,  Hath  various  fignificationj :  fometinu  s  it  is 
ufed  for  a  dtvice,  award  or  decree :  fometimes  for  devijc 
of  a  portion  or  parctl  of  lands,  by  will:  ,nr.d  (bme- 

tknes  it  is  taken  for  the  bounds  or  limils  of  divifton  of  a 
partfh  or  farm,  &Je+  as  dhtifas  petamhular**  ta  walk  the 
bounds  of  a  partfii  ;  in  whiLh  fenfe  it  has  been  extended 
10  Lhe  diviilon  between  cauntiesj  and  given  name  to 

towns. 
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towns,  as  to  the  Dcvi/n,  a  town  in  IVthJbirf,  fuuate  on 
the  confine*!  the  i)/.  »//.*»  of  the  \YVfl  and  Mcrthn 
kingdoms.  Leg.  L  .r, .  .  ^  :  Iff.  II.  J. 

».  57.  C*u/tl. 

DIVORCE,  tliiwriumi  a  diva terJe."]  The  fepnration 
of  two,  .rV /«.*?*  married  together,  made  by  law:  it  is  a 
judgment  y/><ri7jw/ ;  and  therefore,  if  there  be  occafion, 
it  ought  to  be  reverted  in  the  fpiritual  court. 
335.  And,  befidei  feniencc  of  dtvvo,  in  the  old  law, 
the  woman  di  -.Mv,v/ivas  to  have  of  her  hufband  a  writing 
called  a  1/*  <// terw,  which  wds  to  this  efFeft,  :»^.  / 
r*vnr/t  that  hirtaftcr  I  -xiN  lay  w  e/Vf/M  /«  /A.v,  &c— See 
tt'lc  garland  Fm<.  III.  2:  VI:  and  particularly  XI. 
iice  alfo  title  Marriage, 

There  are  many  ,ii.o>,a,  mentioned  in  our  book*  ;  as 

r  i  /jii/i.r^Klrticlu-i  cauja  ft  :gi.l  iaitt  \  caufd  ecnfoMguin:- 
tvsi\  eaifd  a*?:t:iuttj,  ;  caufd  f»tftjfiiH\tt  Sec.  But  the 
ufual  di.oter:  me  only  of  two  kinds,  e.  a  mtufa  fcf  /'virj, 
from  bed  and  board;  and  A  .  incuio  tnatrimimit  from  the 
Aery  bond  of  marriage.  A  ditwee  a  mmfa  W  /Anr»  dif- 
lolveth  not  the  marriage  ;  for  the  eanfe  of  it  is  f  >j  qm  a 
to  the  marriage,  and  fuppofes  the  marriage  to  be  lawful: 
this«//W<v  m*y  be  by  reafon  of  adultery  in  eiihcr  of  the 
parties,  for  cruelty  of  the  hulband,  &c.  And  as  it  doth 
not  difiblve  the  man  rage,  fo  it  doth  not  debar  the  wo- 
man of  her  dower ;  or  baflardize  the  ifl'uc,  or  make  void 
any  cflate  for  the  life  of  hulband  and  wife,  dfe.  (?«.  Lit. 
235;  3  LtjJ.89:  7  AY.\  43.  The  woman  under  fepara- 
tion  by  this <A\  v  v,  mult  luebv  her  next  friend;  and  ihe 
may  fuc  her  hulband  in  her  own  name  for  alimony.  // 

 nitiimonh,  abfolutcly  diflblves  the 

marriage,  and  makes  it  void  from  the  beginning,  the 
caufes  of  it  being  precedent  to  the  marriage;  as  prar- 
::  with  fome  o:her  perfon,  confanguinity  or  affinity, 
within  the  Ltvitkal  degrees,  impotency,  impuberty,  tec. 
On  this  dhmce  dower  is  gone;  and  if  by  reafon  of 

.  ,  confanguinity,  or  afhnity,  the  children  begotten 
between  them  arc  baftards.  Co.  Lit.  335  :  2  In/t.  93,  687. 
But  in  thefe  divorces,  the  wife,  it  is  faid,  fhall  receive  all 
again  that  fhe  brought  with  her,  becaufe  the  nullity  of 
the  marriage  arifes  through  fome  impediment ;  and  the 
goods  of  the  wife  were  given  for  her  advancement  in 
marriage,  which  now  ccalcrh  :  but  this  is  where  the  j?oods 
are  not  fpent  j  and  if  the  hulband  give  them  away  during 
t 'if  (.overture,  without  any  collufion,  it  ftiail  bind  her: 
if  ihe  knows  her  goods  unfpent,  Ihe  may  bring  action  of 
detinue  for  them  ;  and  as  for  money,  £sV.  which  cannot 
be  known,  Ihe  mull  fue  in  the  fpiritual  court.  Dy<rUz  \ 
Nilf.  Abr.  675.  This  divorce  enables  the  parties  to  marry 
again.  But  in  the  other  cafes,  a  power  for  fo  doing 
roufi  be  obtained  by  ad  of  parliament. 

Where  lands  were  formerly  given  to  hulband  and  wife, 
and  the  heirs  of  their  bodies  in  frank-marriage  ;  it  they 
had  been  afterwards  d-wced,  the  wife  was  to  have  her 
wbolc  lands  ;  and  by  divorce  an  cflate- tail  of  baron  and 
feme,  it  is  faid,  may  be  extinft.  GeJb.  18.  After  a  fen- 
tence  of  divxtct  is  given  in  the  fpiritual  court  eaufd  pr*. 
*  ..'  ..<  ;*.,  the  iiTue  of  that  marriage  fliall  be  ballards,  fo 
long  as  the  ftntence  ftands  unrepealed  :  and  no  proof 
fhall  be  admitted  at  Common-law  to  the  contrary.  Co, 
Lit.  235  :  l  Self.  674.  In  fuch  cafe,  ifl'uc  of  a  fecond 
marriage  may  inherit  until  the  lentencc  is  repealed. 
2  Leon.  207.    If  after  a  dtvorec  a  menfa  £7  tlwo,  cither 


of  tlip  panics  marry  again,  the  other  being  living,  fuch 
marriage  ii  a  mere  nullity  ;  and  by  fcntciue  to  confirm 
the  firit  contrail,  fhe  aud  hsr  full  hulband  become  hul- 
band  and  v. if?  to  all  intents,  without  any  formal  divorce 
from  the  fecond.  I  Leon.  173.  Alio  on  thi>  r...  as 
tlio  m..i:hge  continues,  marrying  again  while  either 
party  i->  living,  hath  been  held  to  be  bigamy  within  the 
Hiat.  1  J.tc.  1.  e.  11. — &*,  Car.  333:  1  AY/A  674. 

A  divorce  for  adultery  svas  anciently  a  vinculo  matri- 
1  ,  md  therefore  in  the  beginning  of  the  reign  of 
Queen  Llixutbetb,  the  opinion  of  the  church  of  England 
was,  that  after  a  divorce  for  adultery,  the  parties  might 
marry  again  ;  but  in  Feiiainbc'icifc,  #-4+  «f«  »n  'he  flar- 
chambcr,  that  opinion  was  changed ;  a  d  archbifhop 
H  e  by  the  adviic  of  diviaurpj  held,  that  adultery 
was  only  a  caufe  of  divorce  a  memfa  iif  tboro.  3  Sali.  13)). 

Sentence  of  dtve>rrm\xl\  be  given  in  the  lik  of  the  par- 
ties, and  not  afterwards :  bu;  it  may  be  repealed  in  the 
fpiritual  court,  after  the  death  of  the  pafttQ.  Cj  Lit.  33, 
244  :  7  krp.  44  ;  5  Rsp  98.  Upon  the  M'votec  of  a  man 
and  hii  wife,  equity  will  riot  afliil  the  wife  in  recovering 
dower,  at  the  hulband'*  death,  but  fliall  leave  her  to  the 
law  :  neither  cughi  the  fpiritual  court  to  grant  her  ad- 
miniiiration,  fhe  not  bcinf;  fuch  a  wife  a^  is  intitlcd  to  it ; 
nor  will  the  Chancery  oecree  her  a  oiitiibuuve  iharc, 
Prteed.  Cane,  in,  112. 

DIURNALIS.  Sec  D 

DOCKET,  or  DOGGET*  A  brief  in  writing  on  a 
fmall  piece  of  paper  or  parchment,  containing  the  effect 
of  a  greater  writing.  IVtfi  Sjmbol.  par,  i.feft.  106..  And 
when  rolls  of  jul^n-.cnii  are  hrQOghc  into  C  Ii.  they  aic 
docketted,  and  entered  on  the  aVnttt  of  that  term  ^  fo  that 
upon  any  occafum  you  ro.n-  fcoti  find  out  a  judgment, 
by  fearching  thefe  dockrti,  ii  the  att -rn^y's 

name.  Stat.  4^5  IV.  ~J  M.  e.  20  — -Sec  title  'Judgments* 
Exempliri .r  i  .  I    ■         anu  Commiifions 

of  Banitvnpry.  are  alfo  dbofa 

DOCTlv  .  is  .         ...  -  ,   Or   / 1.1 .://}:  g.  See 

titles  L:lel;  $e&m}  ircefi* 

DOGS,  The  law  takes  notice  of  a  greyhound.  mr  llirT 
d g,  fpaniel  and  tumbler  ;  for  trover  will  lie  for  them. 
Cto.  Sim,  125:  Cro.  Jae  44.  A  man  ruth  a  property 
in  I  malliff:  and  where  a  mafliiT  falls  on  another  dog, 
the  owner  of  that  dog  cannot  jufli/y  the  killing  the  maf- 
tifF ;  unlefs  there  was  no  other  way  to  favc  h:s  dog,  as 
that  he  could  not  take  off  the  ma  Hi  if,  tJc.  1  Sasnd.  84: 
3  Salk.  139.  The  owner  of  a  dog  is  l>ound  to  muzzle 
him  if  mifchicvous,  but  not  otherwife  :  and  if  a  man  doth 
keep  a  dog,  that  ufeth  to  bite  cattle,  £f*.  if  after  notice 
given  to  him  of  it.  or  his  knowing  the  dog  is  mifchicvous, 
the  creature  fhall  do  any  hurt,  the  mailer  fhall  anlwer 
for  it.  Cro.  Car.  254,  487  :  S;>a.  1 264. — Sec  titles  Aftim\ 
Treffa/s. 

iiy  Hat.  10  Geo.  3.  e.  18,  If  any  perfon  fliall  ileal  a-iy 
dog  01  dog,,  they  fhall  be  liable  to  forfeit  for  the  rirft  of- 
fence from  30  to  20/.  or  be  committed  to  gaol,  for  from 
twelve  to  fix  months,  3t  the  difcrction  of  two  juilices — 
for  the  fecond  offence  to  forfeit  from  50  to  30/.  or  be 
imprifoned  for  from  eighteen  to  twelve  months,  and  alfo 
whipped. — A  punilhmcnt  perhaps  not  too  feverc  for  noto- 
rious dog-Healers  ;  but  which  may  afford  a  dangerous 
handle  for  oppreflion  I  and  £urut  title  Dys,  frcrris  feri- 
oufly  to  doubt  whether  the  flatute  extends  to  Bitches — 
a  queftion  that  we  believe  has  never  yet  been  argued  in 
a  court  of  law. 

DOG-DRAW, 
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DOG-DRAW,  The  mantfeil  deprehenfion  of  an  of- 
fender again  it  veaifon  in  n  for  eft,  when  he  is  found  draw- 
ing after  a  deer,  by  the  fcent  of  a  hour. J  led  in  his  hand  ; 
or  where  a  pcrfbn  hath  wounded  a  deer,  or  wild  bcali, 
by  mooting  at  him,  or  othenvile,  and  is  caught  with  a 
dog  drawing  after  him  to  receive  the  fame*  Mamvw/j 
pat.  %.  cap,  8. — See  title  Jfr-gft, 

DOGGl  R,  A  light  (hip  or  veflL-J :  a<  a  Z>.7*e£  j&ggrr, 
$fif*  3 1  Ed.  yea*,  1 1  and  Dogger  ffot  are brought 
in  thofe  mips.  Stat,  ibid, 

DOGGER -MEN,  Fifhcrmen  that  belong  to  digger- 
fi>ifu.  15  H,  8.  f.  2. 

DQITKIN,  or  doit.  Was  a  bafc  coin  of  fmall  value, 
prohibited  by  the  Stat.  3  11.  c.e,  t.  Wfe  liill  retain  the 
phralc,  in  common  faying,  wiien  we  would  irndervalue 
a  man,  j;  w  rf  doit.  See  title  Cdtt, 

DO  LAW, /if^jv Ayf»,]  Js  the  fame  with  to  make 
law.  Stat.  23  H.  8,  e.  14. 

"DOLL,  */>jfd.]  A  5.T.vwj  word  fonn  Tying  as  much  as 
or/cr/v^in  the  ;  and  anciently  uhete  a  meadow  was 

divided  into  teveral  fharcs,  it  was  called  a  (iVf  meadsw. 
4  jfcjt,        11 .  Sec  ZW«. 

DOLEFlSH.  Seems  to  be  the  fhare  rffjb,  which  the 
fifbtrmen}  yearly  employed  in  the  feas,  do  cufloma- 

rily  receive  for  the ir  allowance.         35  //\  8.  f,  7, 

DOLG-BOTE,  J^t.]  A  rccoinpfince  or  amends,  for  a 
fear  or  wound.  $ax.  Did.  LL.  Aluttdi  Reg*  cap.  zz. 

DOLLAR,  A  piece  of  foreign  coin,  pa  Bin  g  for  about 
4  s.  64.  L-x.  blrear, 

DOM^BKC  or  DOM  BOC,  Sax.  See  ZW*«f. 

DOME,  op.  DOOM,  from  the  Sax.  A  jodg- 

menr,  feme  nee,  or  decree.  And  feverat  words  end  in 
Amu:  kingdom,  tathkm,  iffr.  from  whence  they  may  be 
applied  to  the  jLirifiiiiLion  of  a  lord,  or  a  king.  Afw. 
Anvl.  torn,  t,  fed.  284. 

DOME-BOOK,  Liba  judieialis  \]  A  book  compofed 
under  the  direction  of  Aifrtdt  for  the  general  ufe  of  the 
whole  kingdom*  containing  the  local  customs  of  the 
feveral  provinces  of  the  kingdom.  This  book  \s  faid  to 
have  been  extant  fo  late  as  the  reign  of  Ed.  I  V  ;  but  it 
is  now  loit.  It  probably  contained  the  principal  maxims 
of  the  common  Jaw,  the  penalties  for  misdemeanors  and 
the  forms  of  judicial  proceedings.  Thus  much  at  leall  may 
be  calleiled  from  the  injunction  to  obferve  it  which  is 
found  in  the  laws  of  Bwdrd  the  Elder,  fon  of  Aiftid\  -\  1  - 
See  alio  Leg.  ln&-  e.  2.7-  and  Spettti.  in  iferi.  Dombct.  This 
book  was  compiled  by  Alfred  for  the  ufe  of  the  Court 
Baron,  Hundred  and  County  Courr,  the  Court  I.eec  and 
Sheriff's  tourn.  Sec  \Comw,b±\  4  CWf;.  41 1 .  Sec  poll 
Dwrfday. 

DOMESDAY  os  DGMESDAY-ROOK:  Liber Jaditi* 
mius,  i*i  vtnfiaHi  jxgtt/Fi.]  A  moll  ancient  record,  made 
in  the  time  of  WlUiam  I.  called  the  Gtoouerar,  and  now  re- 
maining in  the  Exchequer  fair  and  legible,  con  filling  of 
tew  ivlutxes,  a  greater  and  a  lefs ;  the  greater  containing 
H  fancy  of  all  the  lands  in  England,  except  the  counties  of 
Nwthumbcrfartd,  C-tn/iL^and,  IP'ejlnwrehwd*  Durham  >  and 
part  of  Kancajbirc,  which  it  is  faid  were  never  furveyed  ; 
and  excepting  Bfcx,  Si*fv!t,  ar.d  Kkrfdt ;  which  three  la  ft 
are  comprehended  in  the  leflcr  volume.  There  is  alfo  a 
third  hooky  which  differs  from  the  others  in  form  more  than 
matter,  made  by  the  command  of  the  fame  King.  And  . 
there  is  a  fourth  U?k  kept  in  the  Exchequer  which  is  called 
D»nffnyt  and,  though  a  very  large  volume,  h  only  an 


abridgment  of  the  others.  Like  wife  a  fifth  hook  is  kept 
in  the  Rtmra.baw's  office  in  the  Exchequer,  which  has 
the  name  of  Dow/fdaj,  and  is  tho  very  fame  with  the 
fourth  before  mentioned.  Our  ancestors  had  many  dW- 
iwh.  King  ASfnd  had  a  roll  which  he  called  Bmtfd&y  ; 
and  the  Donufday  book  made  by  IV'dL  I.  referred  to  the 
time  of  Edvjftrd  the  Con feflbr,  as  that  of  King  Alfred  did 
to  the  time  of  Etbclred;  See  ante  Damc-book*  The  fourth 
book  of  Dwiefdiiy  having  many  pictures,  and  gilt  letters 
in  the  beginning,  relating  to  the  time  of  King  Edkvard 
the  Confeiibr,  this  led  him  who  made  nutes  on  Fitzber- 
bafi  RfgiftT  into  a  mi  Hake  in  14,  where  he  tells  us, 
that  liber  Domefd&y  fuelvt  fait  tempore  regis  Etfaterd}. 

The  book  of  Dmcfday  was  begun  by  five  ju likes.  ;:f- 
figned  for  that  purpofe  in  each  county,  in  the  year 
loBi,  and  finifhed  anm  toS6,  And  the  queltion  whe- 
ther lands  are  anient  dsmfitt,  or  not,  is  to  be  decid- 
ed by  the  Dtmejday  of  lI'iH,  I,  from  whence  thvrc  is  no 
appeal:  3nd  it  h  a  book  of  that  authority,  that  even 
the  Conqueror  htmfeff  fabmifted  fomc  cafe*,  wherein  he 
was  concerned  to  be  determined  by  it.  The  aaViucit  of 
da/  to  this  Dome  foci  was  not  meant  with  any  all ufion 
10  tlie  final  Jay  af '  \ttdgminit  as  molt  pej  Ions  have  conceived ; 
but  was  to  lirengthcn  and  confirm  ir,  and  fignifieth  the 
judicial  decifive  record  or  book  of  deeming  judgment  and 
juftice,  Hamimitd'i  Anm?*  Camden  calls  this  book  Gtt- 
Helmi  Librum  Cettftiatemt  the  T#X-Ba*i  of  King  ff'i,'  ..  * 
and  it  was  further  cailed  Magna  Roda  tHaton.  The  dean 
and  chapter  of  1'cri  have  a  regirtcr  ftiled  Dam* f day  \  fo 
hath  the  bifhop  of  JForcsfter  j  and  there  is  an  ancient  roll 
in  Chefitr  eafilrt  called  Dmrflay-Rttt*  B faint.  A  Iran- 
fcript  of  the  Domfdny  baok  of  W.  I.  his  beer,  made  and 
published,  by  which  the  accef*  toil  is  rendered  mere  fami- 
liar to  oor  Antiquaries  and  Hillorians.  S*e  Spent,  invtrb. 
Domefdei-,  and  this  Di£h  title  ^envres,  II.  I- 

DOMES  ML!. N1.  Jufgey,  or  men  appointed  to  doom, 
and  determine  fuses  and  conn  overlies,  hence  a?g  dcxe,  I 
dertfty  or  j  udge.    Vide  day/,  mm. 

DOMiCELLUS*  An  obfblete  Latin  word,  anciently 
given  as  an  appellation  or  addition  to  the  King's  natural 
fonj  in  france,  and  fometimes  to  thecldelf  fons  of  noble- 
men there  ;  from  whence  .rrowed  thefe  additions :  as 
feveral  natural  children  of  f-s  -i  f  Ga;  tr,  Ij.iki1  oi  /. 
eafle>\  are  filled  dwrialti  by  the  charter  uf  legitimation, 
20  R.  2.  But  according  to  'llwnt,  the  domicilii  were  only 
the  better  forts  of  fervants  in  monalLeries. 

DOMIGERIUM,  Js  fometimes  ufed  to  fignify  dan- 
ger; but  otherwise,  and  perhaps  more  properly,  it  is  taken 
for  power  over  another ;  fup  domigcrio  alkujtts  vtl  maw* 
rjfi-.  BraJf.Ub,  e^.ti'fiS.  1.  cap,  10, 

DOMINA,  A  litle  given  to  honourable  women,  who 
anciently  in  their  own  right  of  inheritance  held  a  U.iror.y. 
Ptirceh.  Ant  if. 

DO  Mi  N1CA  JN  R  A  M  \  S  PALM  A  R  C  M,  Pahr.  S*h- 
daj.  23  Ed.  1. 

DOMINIUM^  right  or  regat  power*  Paroch.  Antiq,  498. 

DOMINUS,  This  word  prefixed  to  a  man'*  name,  in 
ancient  times  ufttnlly  denoted  him  a  knight,  or  a  clergy- 
man ;  and  fometimes  a  gentleman,  not  a  knight,  efped- 
ally  a  lord  of  a  manor, 

DO  MO  KRPARANDA,  U  a  writ  that  lay  for  one 
again  ft  his  neighbour  by  the  fall  of  whofe  houfe  he  feared 
a  damage  and  injury  to  his  own.  R  g.  Os-g.  155, 

DOM  US 


DOM 


DOT 


POMU3  CONVF.RSORUM,  An  .incirnt  hoiife  bull t 
or  appointed  by  King  Het.  for  fuch  y^wr  as  were  cw- 
i  ri  4  to  rhe  ChrillUn  faith  ;  but  King  Ed.  Ill*  who  ex- 
pelled the  Jews  fsoni  this  kingdom,  deputed  the  place  for 
t ' i ryii-jj-.'  of     roUs  ar.d  records  pi  tfca  Ckifr&y*  S* 

DOMUS  Dill,  The  hospital  of  St.  fo&min  Sati&+ 
amptim,  fij  carted.  il/??r,  lew,  2.  440,  A  name  ap- 
7    •  !  to  many  hofpitali. 

DONATIO  CAUSA  MORTIS.  A  deathbed  difpolU 
tion  of  property  fo  called,  diss,  when  a  pcrfon  in  his  lafl 
fickncfi,  apprehending  his  diJIbhuion  near,  delivers  or 
caules  10  be  delivered  to  another  the  pofTcfliou  of  any  per  fo- 
etal goodi,  (under  which  have  been  included  bonds,  and 
Kiui  drawn  by  the  deccafed  upon  his  banker)  to  keep  in 
cafe  of  hisdeccafe.  This  gift,  if  the  donor  dies,  needs 
not  the  affent  of  his  execuror;  yet  it  (hall  not  pi-mud 
again  It  creditors  ;  and  it  accompanied  with  this  implied 
trull,  that,  if  the  donor  live*,  the  property  thereof  ihall 
revert  to  himfelf,  being  only  given  in  contemplation  of 
death  j  or  mertis caafa.  Pre*.  Cbaa+  269  :  I  P*  Wms.  404, 
441 :  3  P»  JfVr.  357  :  z  Comm.  514:  z  Ktx\.  43  1  :  if  ad 
v.  'former.  This  latter  cafe  collects  alJ  the  law  on  the 
fub;c*ft  of  donations  tm./d  minis  \  and  particularly  con- 
ilder*  what  mall  be  a  fufheient  delivery  of  different  kinds 
»  property  to  give  cffec\  tofuch  donations, — Th«t  may 
bzn  &>iiith<at>fa  mvrth  of  bonds  bank  notes  and  bills  pay- 
able t»  bearer  ;  but  not  of  other  pr ^miflbry  notes  or  bills 
of  exchange,  thefe  being  chofes  in  action  which  dn  not 
pafs  by  delivery.  $cc  farther  this  Dicl.  title*  Ltgaij  j 
JfVL 

DONATIVE,  dmaiizim.J  Is  a  benefice  merely  given 
and  difpofed  of  by  toe  patron  to  a  man,  without  either 
prefenuiion  to,  or  tafJitattoo  by,  the  Ordinary,  or  induc- 
tion hy  his  order.  /\  N.  B.  35.  Dofioiii>ft  are  fo  termed, 
becaufc  they  began  only  by  the  foundation  an  J  erection 
of  the  dm»r.  The  King  might  of  ancient  time  found  a 
church  or  chapel,  and  exempt  it  from  the  jurifdiftion  oT 
ibe  Ordinary  ;  fo  he  may  by  his  tetters  patent  give  licence 
to  a  common  per  fan  to  found  foe  ha  church  or  chapel,  and 
make  it  Avnaiivc,  not  prefcntablej  and  that  the  incum- 
bent or  chaplain  (hall  be  deprived  by  '.he  founder  and  his 
heirs,  and  not  by  the  bifhop  ;  which  feems  to  be  the  ori- 
ginal of  dwotivti  in  England*  See  zComm*  21 }  and  this 
Did.  title  Alwvfin. 

When  the  King  founds  a  church,  csV.  Amative,  it  is 
of  courfe  exempted  frcm  the  Ordinary's  jurifuiciion, 
though  no  particular  exemption  is  mentioned;  and  the 
Lord  Chancellor  fhall  vifit  the  fame :  and  where  the  King 
grants  a  licence  to  any  common  perfon  to  found  a  church 
or  chapel,  it  may  be  donative^  and  exempted  from  the 
jurifdkUon  of  the  bifhop,  fo  ai  to  be  vifited  by  the 
founder,  fcrV,  C*.  Lift.  I.J4.:  2  R*l.  J&>.  230.  The  re- 
f-gnjiiion  of  a  iknnu  vt  mull  be  to  the  donor  or  patron, 
and  not  to  the  Ordinary ;  and  AaKativa  are  not  only 
free  from  all  ordinary  jurifdiciion,  but  the  patron  and 
incumbent  may  charge  the  glebe  to  bind  the  tuccciTor : 
and  if  the  clerk  is  diilurbed,  the  patron  may  bring  queifc 
.,/>  tyc.  Alio  the  patron  of  a  donative  may  take  the 
profits  thereof  when  it  is  vacant*  C*.  Lii.  344 ;  Cio, 
Jae.  &j. 

If  the  patron  of  a  Aeneittve  will  not  nominate  1  clerk, 
there  can  be  no  lapfc :  but  the  bifhop  may  compet  fuch 
patron  to  nominate  a  clerk  by  ecclcfj  allied  cenfures;  for 


though  the  church  i;  exempt  from  the  power  of  the  Or- 
dinary, the  patron  is  not  exempted :  and  the  clerk  nuift 
he  qualified  like  unto  other  clerks  of  ennrchu  ;  no  perfoti 
being  capable  of  a  dur.trhv^  untefs  h?  be  a  priett  law- 
fully ordained,  l$c.  }  h  .61 .  Slat.  14  Ccr,  2.  oj/,  4  :  1 
iM  488- 
Th  ere  may  be  a  i/wwiirtl  of  the  King '$  gift  with  cure 
of  fouls,  3t  the  church  of  t\\±  jc  u.'-r  of  LmJan  is :  and  if 
fuch  Ainstizr  be  procuied  for  money,  it  wiU  be  within 
the  flatute  of  fimony.  hU<h.  9  Cof.  A,  R.  A  paroclual 
church  may  be  dv.mti.:'.  an  J  exempt  from  the  Ordinary 
jurifdiftion.  Gtdtlfh*  26a.  The  church  of  Sr.  Mary  ft 
Bwtr  in  MuUieffx  ii  tfytfttlvet  and  the  incumbent  being 
cited  into  the  fpiritual  court,  to  take  a  licence  from  the 
bifhop  to  preach,  pretending  that  it  was  a  chapel,  and 
thai  the  parfofi  was  a  It ipen diary  ;  it  was  ruled  in  the 
King*:-,  Bench  that  it  wss  ar/wa/ifrffj  and  if  the  bifhop 
viht,  the  court  of  />.  /f»  will  grant  a  prohibition.  1  Mvd. 
90  :  1  fieij\  Ah.  676.  * 

If  a  patron  of  a  domttivt  doth  once  prefent  his  clerk  to 
the  Ordinary,  and  ?<ie  clerk  is  admitted,  inftituted,  and 
induced,  then  the  dmative  ccafeth  ;  and  it  becomes  4 
church  prefentattve*  Ct*  Liu.  344.  But  when  zdtnafhv 
ii  created  by  letters  patent,  by  which  ta&ctf  iire  ie:tled 
upon  the  parfon  and  his  fuccefibrs,  and  he  is  to  come  i.i 
by  the  \7.--.  -  cf  the  Ki«.gr  a'^3  hi>  fucccli^r:-  ;  in  t)rs 
cafe,  though  there  may  \jt  a  premutation  to  ihe  d toifive, 
and  Uie  incumbent  come  in  by  inftittuion  and  induction/ 
yet  that  will  not  deftroy  the  wW/w.  2  &Wfi.  54 J,  All 
hitbopricks  being  of  the  foundation  of  rhe  King,  they 
were  in  ancient  time  AwfUic*  3  R<$.  75.  See  litii-, 
Bjft,  r.. 

Dwatiuei  have  two  peculiar  properties;  one,  that  the 
prefentation  does  not  devolve  to  the  king  as  in  other  liv- 
ings when  the  incumbent  is  made  a  bifhop.  Ca.  Fail. 
tt>4, — The  other  that  a  donative  is  within  the  ftatutc 
of  pluralities,  if  it  h  die  livirg;  but  if  a  donative 
is  the  fecond  benefice  taken  without  a  difpemacion,  the 
firll  would  net  be  void  ;  for  the  words  of  the  Itatute  are 
infiiiuitd  and  wJu&d  to  any  other,  which  are  not  ap- 
plicable to  donatives,  j  U'wdd.  jjo. — And  therefore  it 
feems  if  donatives  ar^  taken  laft  they  may  be  held  with 
any  other  preferment. 

DO  NTS,  Statute  f/r.  The  fbtute  of  Wejim.  i.viz.  13. 
Ed.i.t.  1.  called  the  ftaiutc  Ac  Actus  tonditiotMus. 
\  hh  Jlatutc  revives,  in  fome  fort,  the  ancient  fcodal  re- 
Araints  which  were  originally  bid  on  alienations  ;  by 
enabling,  that  from  thenceforth  the  will  of  the  doner  be 
obfemd,  and  that  the  tenements  fo  given,  (to  a  man 
and  the  heirs  of  his  body)  ihcufd  at  ill  events  go  to  the 
iflue,  if  there  were  any,  or  if  none,  (hould  revert  to  the 
donor,  fttzCovtm.  U;  and  this  Dick,  titles  Ejicttt ;  Tail ; 
Limitation, 

DONOR  axd  DONEE-  IW  is  he  who  gives  lands 
or  tenements  to  another  in  tail,  &V.  And  the  perfon  !o 
whom  given  is  the  Amee* 

DOOMSDAY,  See  Dor 

DQiK'VtiR.l£,,Atsrrr.iioritim.]  Thecommon  room  or  cham- 
ber, w  here  all  the  Ftyan$  or  religious  of  one  earn  est,  ilept 
and  lay  all  night.  Srat.  15  H.  H.e.  t  ,. 

DOSSALE,  Hangings  or  tapeftry. — Mat.  Par. 

DOTE  ASSIGN  AND  A,  h  1  writ  that  lay  for  a  wi- 
dow, where  it  was  found  by  office,  that  [hi;  Ktng  5  tenant 
was  feifed  of  lands  in  fee*  or  fee  taii  at  the  day  of  his  death, 

and 


DOTE 


DOWER. 


and  that  he  held  of  the  King  in  chief,  Qfe,  In  which  cafe, 
the  widow  came  into  the  Cbancny,  and  there  made  oath, 
that  (he  would  not  marry  without  the  King's  leave  ; 
whereupon  Ihe  had  th'u  writ  to  the  efchearor,  toaffign  her 
dower,  &e.  But  it  was  ti&ia!  to  make  the  aflignment  of 
the  dower  in  the  Cbancety,  and  to  award  a  wm  to  the  cf- 
cheator,  to  deliver  the  lands  afligned  unto  her.  Stat.  15 
Ed.  4  (<■>?.  4  :  Reg.  Orig.  297  :  F.  jV.  B.  263.  Sec  title 
Doiwr. 

DOTE  C7N0S  NIHIL  HABl.T,  A  writ  of  d>  m, 
that  lies  for  the  widow  againft  the  tenant  wh  )  b<  klgbt 
land  of  her  hufband  in  his  life-time,  whereof  he  was 
folely  feifed  in  fec-fimple  or  fee  tail,  and  of  which  fhe  is 
dowable.  P.  N.  B.  147.  Sec  the  law  and  the  form  of  the 
writ  in  ficctb's  Real  Anions  166.  Sfr.  Sec  further  title 
Duvjrr. 

DOTIS  ADMEN  SURATIONE,  Adm-nfurement  of 
Scvlyi  ,  where  the  widow  holds  more  than  her  (hare,  ific. 
Sec  titles  Adntafurcmtnt  \  Do:ver. 

DOTK1N,  lee  Doitlin. 

DOUBLE  PLEA,  <Wtr  ptacitttm.]  Is  where  a  deftrn- 
dant  alledgeth  for  hitnfclf  two  feveral  matters,  in  bar  of 
the  plaintitt's  action,  when  one  of  them  is  fullicient;  which 
(hall  not  be  admitted :  as  if  a  man  plead  feveral  things, 
the  one  not  depending  upon  the  other,  the  plea  is  ac- 
counted double,  and  will  not  be  allowed  ;  but  if  they 
mutually  depend  on  each  other,  and  the  party  may  not 
have  the  lafl  pica  without  the  firft,  then  ic  lhail  be  re-  I 
ceived.  Kttcb.  223.  And  where  a  denhie  pica  that  is  I 
wrong,  is  pleaded  ;  if  the  plaintiff  reply  thereto,  and 
take  iffue  of  one  matter  ;  if  thaf  be  found  againlt  him,  he 
cannot  afcrwards  move  in  arreft  of  judgment  ;  for  by 
the  replication  it  is  allowed  to  be  good.  18  El.  4.  17. 

If  a  man  pleads  two  or  more  matters,  when  he  is 
compelled  to  (hew  them,  it  makes  not  the  pica  double  ;  fo 
ft  is  where  two  diflinct  things  arc  pleaded,  which  require 
but  one  anfwer:  and  in  cafe  a  man  pleads  two  frvcral 
matters  or  things,  and  only  enc  is  material,  the  other  being 
furplufage,  or  but  matter  of  inducement,  and  needing  no 
anfwer,  the  plea  is  not  double.  Hd.  197.  Where  there 
are  feveral  inducements  to  a  plea,  they  lhall  not  make  the 
pita  dmhh  :  and  d'uble  picas  are  allowable  in  alfi.es  of 
novel  dtjfaftn,  &e.  but  not  in  other  actions.  'Jenk  Cent.  75. 

By  Stat.  4.///B.  c.  16.  feci.  4,  It  (hall  be  lawlul  lor 
any  defendant  or  tenant  in  any  ac~tion  or  fuit,  or  for  any  1 
plaintiff  in  replevin,  in  any  court  of  record,  with  the 
leave  of  the  fame  court,  to  plead  as  many  feveral  mat- 
ten  thereto,  as  he  (hall  think  nccefTary  for  his  defence.  | 
That  is,  in  10  many  feparate  and  diilinct  pleas,  and  where 
there  arc  more  pleas  than  one.  By  \ircue  of  this  flatute 
defendant  u  faid  to  plead  double,  by  leave  of  the  court. — 
See  furiher  title  PUatimg. 

DOUBLE  QUARREL,  duplex  querela. ~}  Is  a  complaint 
made  by  any  ciuik,  or  other,  to  the  archbifhopof  the  pro- 
vince,  againlt  an  inferior  Ordinary,  fordelayingor  refuting 
to  do  juili<  e  in  fome  caufc  ecclefiaftical ;  as  to  give  fen- 
tence,  inftitute  a  clerk,  &c.  and  feems  to  be  termed  a 
double  quarrel,  becaufc  it  is  moll  commonly  made  againit 
both  the  judge,  and  him  at  whole  fttit  juilicc  is  denied 
or  dela>ed:  the  effect  whereof  is,  thnt  the  auhbiihop 
taking  notice  of  the  delay,  cirecls  his  letters  under  his 
authcntical  feal  to  all  clerks  of  his  province,  command- 
ing them  to  admcnifh  the  Ordinary  within  a  certain  num-  ; 
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ber  of  days  to  dr>  the  ju:lice  required,  or  otherwife  t<» 
appear  before  him  or  his  officii),  and  there  aljcdge  the 
catife  of  his  delay  :  and  to  flgnify  to  the  Ordinary,  that 
if  he  neither  perform  the  thing  enjoined,  nor  appear  and 
(hew  cauf?  againll  it,  he  him  (elf,  in  his  nuti  of  audit  nct\ 
will  forthwith  proceed  to  do  the  juilicc  that  is  due. 
Co.vel. 

DOU3LES,  /V.]  Letters  patent.  Stat.  14  ff,  6.  c.  6. 

DOVER  CASTLE.  The  conllablc  oiDovacaflk  (hall 
not  hold  plea  of  any  foreign  county  within  the  caftle  gates, 
except  i:  concern  the  keeping  of  the  callle  ;  nor  (hall  he 
dillrain  the  inhabitants  of  the  ports,  to  plead  elfewhcrc  or 
otherwife  than  as  they  ought,  according  to  the  charters, 
&c,  Stat.  28  Ed.  I.  ».  7.  See  title  Cinque  Pom. 

DOW.  To  give  or  endow,  from  the  Latin  word  do. 

DOWAGER,  do/ata,dofifTu.)  A  widow  endowed  ;  ap- 
plied to  the  Widow?  of  Prince*,  Dukes,  EarJs,  and  other 
great  perfonages. 

Dowager,  j^y  v//.]  Is  the  widow  of  the  King,  and  as 
fuch  enjoys  molt  of  the  privilege*  belonging  to  ber  as 
Queen  confort.  But  it  is  not  hi^h  trcafon  to  confpire  her 
death,  or  violate  her  challity  ;  betaufe  the  Iticceffion  to  the 
crown  is  not  thereby  endangered.  But  no  man  can  marry 
her,  without  fpecial  licence  from  the  King,  on  pain  of 
forfeiting  his  lands  and  goods.  2 .iufii  1.8.  Sec  Riley** 
Plac.  Pail.  672  :  1  Cunm.  223.  Sec  title  King. 

DOWER, 
Dotarium.]  The  Portion  which  a  Widow  hath  of  the 
lands  of  her  hufband  after  his  deceafe,  for  the  fullenance 
of  herfelf,  and  education  of  her  children.  1  InH.  30.  Sec 
title  Tenure ;  III.  8. 

I.  Of  the  fevrrtd  K'mdi  of  Dower. 
II.  1 .  IVhat  Woman  Jball  be  endowed;  t.  Of  what  Ej.ae. 

III.  Of  the  Ajfiguneut  and  AJmeafmemint  of  Ds'io. 

I V .  What  Jball  be  dtmtd  a  Bar  and  fjtfeiture  of  Dyj.  ft . 
V.  Of  I  be  Proceedings  in  Dvicer. 

1.  There  were  formely  five  kinds  of  dtwtr  in  this  king, 
dow.  1.  Dover  by  the  Conation  law  ;  which  is  a  third  part 
of  fuch  lands  or  tenements  whereof  the  huPaanJ  was  fole 
feifed  in  fec-fimple,  or  fee  tail,  during  the  coverture; 
and  this  the  widow  is  to  enjoy  during  her  life. 

2.  Driver  by  cv/lctn;  which  is  that  part  of  the  hufband's 
efUte  to  which  the  widow  is  intitled  liter  the  death  of 
her  hufband,  by  the  tttjhm  of  any  manor  or  place,  fo  long 
as  (he  lives  fole  and  challe  ;  and  this  is  more  than  one 
third  part,  f)r  in  fome  places  (he  (hall  have  half  the 
land,  as  by  the  c  uilom  of  gavelkind  \  and  in  divers  manors 
the  widow  lhall  have  the  toMe  during  her  life,  which  is 
called  her  frte-baieb :  but  as  c uilom  may  inlargc,  fo  it 
may  abridge  dtvttr  to  a  4'h  part.  f.'j.  Li  1.  33 

3.  Dower  ad  ojli'jm  t.clfur  ;  made  by  t,l)e  hufband  h:m- 
felt  immediately  after  the  marriage,  who  named  fu.h  par- 
ticular land;  of  which  his  wife  mould  be  endowed  ;  ^nd 
in  ancient  time  it  was  taken,  that  a  man  could  not  by  this 
dvuxr%  endow  his  wife  of  more  than  a  third  part,  though 
of  lefs  he  might:  and  as  the  certainty  of  the  land  was 
openly  declared  by  the  hufband,  the  wife  .after  his  death 
might  enter  into  the  land  of  which  (hef  was  endowed 
without  any  other  aflignmcnt.  Co.  Lit.  34 ;  Lit.  §  39. 
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4,  Djuvr  r.T  aj.tifit  pttyrih  wind?  Ji  on'y  a  fptcies  of  j/jt 
4ri£:tr.ad  tflhm  c£{Uji^\  which  like  wife  was  of  certain 
Lnds  named  by  a  for*  who  wns  the  hu(b  tnd,  with  the  con- 
fen  of  his  father  then  living  and  always  put  in  writing  as 
foon  aa  the  fen  was  married :  and  if  .1  woman  thus  en- 
dowed or  ad  tjih-:ia  fa:fcji.et  after  the  dc  ith  of  her  huf- 
b  nd,  entered  into  the  i:<nd  allotted  her  in  dr^trt  and 

r.  -J  thereto,  liter  was  concluded  to  claim  any  do.vt,  by 
the  Common  law.  Lit.      40.  4 1 , 

5.  DcTirr  j&  A?  ^Af«  which  wis  where  the  xvife 
wa*  endowed  with  the  faircfi  par:  of  her  htflband's  eflate. 

But  of  h)1  theft  kinds  of  Dtruifr,  the  two  uat  arc  not/ 
only  in  ufe. 

II",  1.  A  Woman  to  be  endowed  mud  be  the  a  final  wife 
of  the  party  at  the  time  of  his  deceafe.  If  (be  be  divorced 
a  <v:?:ciiii  m/ttrimofitii  Oie  ihall  not  be  endowed  ;  for  uti 
nuUum  Matri'iri whim,  ibi  unfit  dtt.  Haiti,  hkz.t.  33.  ^  4. 
But  a  divorce  «  wttifn  a  tfow  on!/,  doth  not  deitroy  the 
uowei  jf  Co.  Lift.  32  ;  no,  nut  even,  for  adulrery  itfclf  by 
the  Common  law.  Yet  now  by  Slat.  H'tihn.  rt  (>3 
I.  c.  54,)  if  a  woman  voluntarily  leaves  (which  the  law 
calls  eloping  from)  her  huiband,  and  Jives  with  an  adul- 
terer, (he  IhaK  lofc  her  dower,  tinlcfs  her  hufbaud  he 
voluntarily  reconciled  to  her.  And  in  a  cufe  where  Je^n 
dt  C.itn-nJ  had  afligned  his  wife  bv  deed,  it  was  decided 
in  parliament,  that,  notwithstanding  the  pretended  fur- 
cation of  the  adultery  in  the  fpiritual  coorrt  the  wife  was 
not  entitled  to  dower,  z  hjl.  4:5.  If  however  after  she 
elopement  of  a  wife,  her  husband  and  {he  demean  thenv 
frlvcs  as  hufbmd  and  wife,  it  is  evidence  of  reconciliation. 
pytr  J  06.  Lady  Pavyt**  cafe,  where  the  reconciliation 
W*S  fpcciallv  pleaded  and  allowed. — It  was  formerly 
held,  that  the  wife  of  an  ideot  might  be  endowed,  though 
tne  huiband  of  an  rdeot  could  not  be  tenant  by  the  eur- 
tefy.  Co.  Lift.  31,  But  as  it  fecntt  to  beat  prefent  agreed, 
upon  principles  of  found  fenfe,  and  reafon,  that  an  ideot 
cannot  marry,  bfing  incapable  of  confenting  to  any 
contract,  this  docVrine  cannot  now  take  place.  13y  the 
aniient  bw  the  wife  of  a  perfon  attainted  or  ireafon  or 
felony  could  not  be  endowed  ;  tn  the  intent,  fays  Stamsd- 
fvrde,  {P.  CA.$.c.  3,)  that  if  the  love  of  a  man's  own 
life  cannot  refiram  him  from  fuch  atrocious  a£is,  the 
love  of  his  wife  and  children  may :  though  Jifimu,  (i\ 
1  to.)  gives  it  another  turn  ;  mx>  that  it  is  prefumed  the 
wife  was  privy  to  her  hufoand's  crime.  However  the 
Star  1  Ed.  6.  c.  ii,  abated  the  rigour  of  the  common  law 
in  this  particular,  End  allowed  the  wife  her  dowen  But 
a  fubfequent  Stet.  5  ^6  Ed,  6.  ir.  1 t,  revived  the  fe- 
verity  again  ft  the  widow*  of  traitors,  who  are  now 
barred  of  their  dowerj  {except  in  the  cafe  of  certain 
treafons  rebting  mcrelv  to  ihe  coin  j  Jan.  5  Eliz.  e.  i  1 : 
t8  FMt.  c.  1. ;  S  &  0  3.  c.  26 :  r  5  &  16  GV*(  z.f.  ;) 
but  the  widows  of  felons  are  nut  barred.  Au  alien  ajfo 
tannot  be  endowed  unlcfs  {be  be  Olefin  confort;  for  no 
alien  is  capable  of  holding  lands.  Co.  Liu.  31.  See  $t>fi 
ai  the  end  of  urn  Di-v.  Tin:  wirr.1  mu,t  Lit;  .ibovc  i.ir*e 
years  old  at  her  hufb^nd's  death,  othcrwife  Oie  fhall  not 
be  endowed*  titt*  \  56.  See  2  Ccwjm»  130^ 

The  wife  of  a  m.nn  who  ii  banilbed  flialt  have 
in  his  life  time  ;  it  in  held  othcrwife,  if  he  is  profeffcd  in 
religion  :  and  a  joiuircfs  of  a  haniihcd  hulband  lhall 
cr.joy  her  join  jure,  its  hu  life.  Cj.  Lift.  133:  Ptrk.  5.  307. 


If  a  woman  be  of  the  age  of  nine  years,  at  the  di*mif 
of  her  huiband,  Jhe  fhall  be  endowed  of  whaifoever  agg 
he  is ;  becaufe  after  the  death  of  the  hulband,  the  mar- 
riage is  adjw  'ged  lawful,  C^JJtt.  33* 

The  wife  of  a  /Jo        fhtdj  have  dower,  Phot*  zbi 
z6i  a.    £0  if  the  hulband  be  outlawed  in  trclpHf^or  any 
civij  ailion,  fur  this  works  r.n  corruption  of  blood  or 

If  a  wom  m  bein^a  lunaticlc  kill  her  hnfband,  or  any 
other,  yet  lt«r  fnall  be  endowed,  heunofc  this  cannot  be 
felony  in  her  who  was  deprke.l  r  f  her  uadtrJbnding  by 
J  he  ncl  r,f  God  ;  (q  (hough  the  be  of  found  mind,  and 
refnfed  rt>  bring  an  appeal  of  his  deith,  when  he  »  kill- 
ed by  another,  yet  Hie  (hall  he  endowed  for  ihji  is  cuily 
a  waver  of  that  pHvilege  the  law  has  given  her  to  be 
avenged  of  her  hulband's  murderer;  fo  it  Items  if  flic 
refufes  to  vjfit  and  afM  ber  hutband  in  his  lickncf^  ye: 
the  tliatl  be  endowed,  for  this  is  only  undutifulnels^ 
which  the  law  does  not  putiilh  with  the  lofs  of  her  entire 
fubfdknce.  Pe,i.  364.  30J. 

If  a  man  take  an  nllcn  to  wife  and  ditth,  flic  IheU  not 
be  endowed,  except  the  wife  of  the  King,  who  hSrdi  be  en- 
dowed by  the  law  of  the  Crown.-^And  if  a  Jew  born  in 
Eugttmd  marry  a  Jnwefs  alfo  born  here,  the  hufband 
becomes  a  chriilian,  purchafes  lands  and  dies. — The  wife, 
(not  being  alfo  a  ehriltian)  (hall  not  have  dowtr.  »  In/?, 
31  h\  11  a, 

J:;  the  notes  on  Mr.  Hivgrai*1  *  edition  oft?*.  L'ttt.  tho 
latter  part  of  the  above  is  confirmed  j  as  to  the  furmcr 
th^re  is  the  following  remarkable  note.  *'*  Anciently  a 
woman  alien  wjs  am  dow:ibl^;  but  by  fpecial  a^i  of 
parliament  not  printed,  SW-  P'i4-  $  H  y.w.  \  all  wo- 
men aliens  who  from  thencx  forth  ihould  be  married  to 
Ei.-gl'-jh  mcc  lr/  lit  can-      fbf  are  enabled  to  demand 

their  Uoxver  after  the  death  of  their  hu (bands,  to  whom 
they  Diould  in  time  to  come  be  married,  in  the  fame 
manner  as  En^ljh  women*  But  this  ad  did  not  extend 
to  rhofe  married  be  fare }  and  therefore  in  Rot.  fori,  g 
//.  5.  n,  9,  theJ^  is  a  fpecial  ad  of  parliament  to  enable 
Bcufyi  <■  counted  of  Avwtdd  bom  in  Portugal  to  demand 
her  Uiwer.  Ha.L  MSS:  See  Act?  I  A» .  67^/*— Seo 
atfo  9  /  Vb.  z  10.  (8vo.  ed.) 

sc>  A  Woman  is  now  by  Taw  entitled  to  be  endowed  of 
at!  lands  and  tenements.,  of  which  her  hulbm  I  was 
feifed  in  fee  fun  pic.  or  fee-tail  gnural  at  any  time  during 
the  coverture  i  and  uf  which  any  iffue,  tfhith  iho  might 
have  tiad,  might  hy  poflibility  have  been  heir.  Lift.  §  jt6i 
J3«  'ineiclorc  if  a  m.m*  feiied  in  fee- ft  tuple,  has  a  (on 
by  his  firil  wifr,  and  afterwards  marries  a  fecond  wife, 
Die  IbaEI  be  endowed  of  his  lands ;  for  her  ilfue  might 
by  po.Tability  have  been  heir,  on  the  "death  of  the  Jor\ 
by  the  former  wife.  But,  if  there  be  a  donee  in Jpt- 
tia.1  tadi  who  holds  lands  to  him  and  the  heir*  of  his 
body  begotten  on  J.  his  wife;  though  A  may  be  en- 
dowed  of  thefe  l^nds,  yet  if  A.  dies,  and  he  marries  a 
fecond  wife,  chat  fecond  wife  fit  nil  never  be  endowed 
cf  the  lands  entailed  ;  for  no  iflue,  that  flie  could  have, 
could  by  any  poffibility  inherit  them.  Il»d.  %  53. 

BUM  in  cale  land  be  given  to  the  hulband  and  ^itc  in 
tail,  the  remainder  in  tail  to  the  hulband,  and  the  ti  St 
wife  tlying  without  iiiue,  he  marries  another  wife  ;  this 
fecond  wife  will  be  imided  to  druxrM  after  his  death. 
53:  4oi"r/.3-4:  1  Sfop.Ah.6$.    Per  here  ho 

hath 


hath  nn  cftaie  in  tail.  The  wife  i 
not  njwtiettoMt,  flull  have-  ,.'  :■  ( 
part  in  common  with  the  tenants 
A  ffrifin  in  |mv  of  i  he  huEb.mt 
a  feifm  in  deed,  In  order  to  t*i 
fur  i:  is  not  in  the  wife's  power 
title  to  an  jclual  itfilifif  as  U  is 
to  dj  with  rtraiJ  to  ibe  wife's  la 


pw/fi  cmm9itf  but  | 
flic  Hull  hold  her  j 
rnnon.  A  -f.  160. 
be  a*  f  ficdiial  as 
he  wife  dpwable; 
i  ihc  wife's  power  to  bang  the  hulbcind's 
ual  feifm,  as  it  is  in  the  hufbmd's  power 
m'4  to  the  wife's  lanis;  whi;h  is  one  rcafun 
why  he  (hall  not  be  a  tenant  by  rhe  curtefy,  but  of  iuch 
lunds  whereof  the  Wife,  or  he  hmifelf  in  her  right,  wan 
actually  feifed  in  Been*.  t>.  31. — The  feifin  of  the  " 
hufband,  for  a  trnnStory  intUnt  only,  when  ihr  fame 
a$  which  give,  Kim  t->e  etjite  conveys  ii  alfb  out  of 
him  agsin,  (as  where  by  a  liue  hind  \*  granted  to  a  man, 
and  he  immediately  renders  it  bacL  by  the  feme  frte() 
will  n*>;  entitle  the  wife  to  doyvtr,  Ct4r  Jitt.  615  :  2  IU;>. 
67;  Cv.Lhf>$i  :  for  the  Lnd  was  merely  i»  xratt/lu  at; J 
never  veiled  in  the  hufband,  the  grant  and  lender  being 
one  continued  act.  Hut*  if  the  land  abide  in  kfia  foj 
the  interval  of  but  one  fingle  moment*  it  feetns  that  1  he 
wife  mall  be  endowed  thereof.  And  in  lb  or  t  a  widow 
lhay  be  endowed  of  all  her  huiband's  lands,  tenements, 
and  hereditaments,  corporeal  or  incorporeal,  under  the 
rcftrid  ions  before  mentioned  ;  onkfs  there  be  tome  fpc- 
*  eial  reafon  to  the  contrary. 

Thus,  a  woman  fhall  not  be  endowed  of  a  cafllc, 
built  for  defence  of  the  realm.  Co.  Lif,  .$  1,5  :  3  Lev.  401: 
]\'or  of  a  common  without  Hint;  for,  as  the  Ju'ir  v,ou!J 
ihcn  have  one  portion  of  this  common,  and  the  widow 
another,  and  both  without  flint,  the  common  would  be 
doubly  flocked.  Co.  Litt.  32:  i  j\u.  3  j : .  Copyhold 
trllates  are  alio  not  liable  to  dower,  being  only  cftatcs 
at  the  lord's  will  j  vntefs  by  the  fpecial  cullom  of  the 
manor,  in  which  cafe  it  is  uluallv  called  the  miiicvfifrte- 
i  i  h  4.  Rep.  2Z.  See  title  frtv^lL  But  where  Dower 
i:  ;tihjwable,  it  matters  nor  though  the  hutband  alien  the 
lands  d bring  the  coverture  ;  for  he  aliens  them  liable  to 
slower.  Co.  Lift.  %t. 

It  is  now  fetcted  that  although  the  hufband  may  be 
tenant  by  the  curiefy  of  a  (rim  eflate  of  inheritance, 
(fee  title  Cmtify,)  the  wife  is  not  en ti tied,  to  Dower 
out  of  fuch  an  rflatc.  3  P.  Jl'ttn.  229. — The  reafon  af- 
figned  for  this  is  that  the  wife  was  not  endowed  of  a 
life  at  Common  Law. — And  from  analogy  10  truJb  it 
has  been  determined  that  a  wife  lhall  not  be  endowed 
of  an  equity  of  redemption,  w  here  ihe  ciUte  was  mort- 
gaged in  fee  by  the  hufband  previous  to  the  marriage. 
1        C.  R  3:6. 

The  following  further  par:iculars  as  to  what  ellate  a 
woman  fhall  be  endowed  of  are  worthy  the  attention  of 
■the  Student. 

Jf  lands  arc  exchanged  by  the  Isufb^nd  for  other  lands, 
the  wife  may  be  endowed  of  whith  lands  ihe  will,  as  the 
hufband  was  icifed  of  both;  though  (he  may  not  be  en- 
dowed of  the  lands  given  and  taken  in  exchange. 
Is/.  51. 

Whoe  the  eilate,  which  the  huiband  haih  during  the 
jnarriage,  is  ended,  there  thevijfc  mail  Jofe  her  dsvur. 
-    JVVm.  Nat.  Br,  333.    JSut  of  an  ellaie-rail  in  lands  de- 


2  Dattv*  .  6;o  TiioughthU  where 
vltaieeft.ite  defcer.dcd  to  tlse  hen  ;  and  n< 
eflatc  of  an  alienee,  o       :7>  The 


t  i 


■  333 

termincd,  a  woman  liiall  be  endowed  ;  in  like  manner 
as  a  man  may  be  tenant  by  the  curiefy  of  her  lands.  Co. 
Lir.yi.  And  if  a  wife  be  endowed  of  her  third  part, 
and  afterwards  evicled  by  an  elder  title,  ihe  lhall  have  a 
iiL',v  -,viic  of  shx^ett  and  be  endowed  ot  the  other  lands. 


he  Trtime- 
n  it  i>  lire 

recover  damages,  t  #s.  the  value  of  her  ttv:w  from  iier 
hufh:tnd*i  death.  1 3  E.  1  :  10  H.  3*  If  the  Ku/band 
Joth  not  die  feiied,  after  demand  and  refufal  to  sfiign 
Jmaer  to  her,  lie  mail  have  damages  from  the  time  of  ttic 
wMtU  fi&rG&t..$s*  She  flialf  be  endosved  of  a  re- 
verflon,  expecunt  on  a  term  of  years;  and  of  a  rent 
refervrd  thvrcon.  Lvfw.fZ!),  Jf  the  hufband  hath  only 
i>n  eft  ale  for  life,  remain<Lr  ti  omtktr  in  ttril,  though 
the  rcinrtindrr  ever  is  to  his  hcirsT  the  wife  lhall  not  be 
endowed,  a  jCWt.  056.  A  woman  lh  all  not  be  end  owed 
of  the  goods  of  her  huibaud  ;  nor  of  a  tattle,  or  capital 
mcfluage  :  but  cf  all  other  lands  and  tenements  fhe  may. 
Co.  LU.  35. 

A  grange  of  a  rent  in  fee  or  tail,  dies  without  heir, 
his  wiie  fhall  be  endowed  ;  but  not  where  the  rent  arifes 
upon  a  refervation  to  the  donor  and  his  heirs,  on  a  gift  in 
tail*  and  the  donee  dies  without  iflue;  for  this  is  a  colla- 
teral limitation.  PinsJ,  1 56  :  F.N.  £.14$.  If  during 
the  coverture,  the  hufband  doth  extinguish  rents  by  re- 
Seafc,  faff,  yet  ihe  fliall  be  endowed  of  them ;  for  as  to 
her  dawer  in  the  eye  of  the  law,  they  have  continuance. 
Co,  !.'/.  5Z.  And  where  a  rent  is  defcended  to  the  hulbanj 
but  J.s  dies  before  any  day  of  payment ;  notwiihftanomg 
the  wife  fha'l  be  endowed  of  it.  1  H.j.  ij.  If  lands 
are  given  to  the  hufband  and  wife  in  tail,  and  after  the 
death  of  the  hufband,  the  wife  difagrees,  fhe  may  re. 
cover  her  dnuer  j  for  by  her  waiving  her  cjlace,  her  huf- 
band in  judgment  of  law  was  folc  feifed  nb  initk.  $Rtp* 
zj.  If  lands  improved,  the  wife  is  to  have  one  third 
according  to  the  improved  value.  Co.Lil.  32.  And  if  the 
ground  dtlivered  her  be  fuwed,  ihc  fliall  have  the  corn. 
t  I»fr.  S  1 . 

Etotiir  is  an  infeparable  incident  to  an  cftate  in  tail  or 
fee,  and  cannot  be  tak?n  away  by  condition.  If  one  fcifed 
in  lee  of  lands  inake  a  gift  in  tail,  on  condition  that  tht 
wife  Hi  ail  not  have  d&Btrt  the  condition  is  void.  6  fop. 
4.1.  It  tenant  in  tail  die  without  ilTue,  fo  that  the  laod 
reverts  to  the  donor ;  or  in  wafc  he  covenants  to  Jiand  fetied 
to  \ifes,  arjd  dii  }.  his  wife  will  be  endowed  :  and  a  dc» 
vift!  of  land  by  the  hufband  to  his  wife  by  will,  is  no  bar 
of  her  rf*jx'<r,  but  a  benevolence.  8  Rc£.  34 :  Yclv.  5 1  ; 
Br*.n*xcr.{v}.  See IV. 

A  perfon  grata*  and  conveys  land  to  D.  ant)  hjs  heirs, 
on  condition,  to  re~demiie  the  lame  back,  ts\.  which  after- 
wards he  does,  and  dies  ;  here  D.*&  widow  may  nevcrthe- 
lef*  be  micrifffd.  AbrXaf.txf.  'A.  if  tenant  in  tail  of 
lands,  the  remainder  to  B,  in  tail,  remainder  to  A.  in 
fee  ;  if  A.  bargains  and  fells  the  land  to  C.  and  his  heirs, 
the  wife  of  the  bargainee  mall  have  draxtr.,  determinable 
upon  the  death  of  tho  tenant  in  tail.  to  R,p.  96.  And 
if  a  feoffment  be  made  upon  condition  to  reinicofT,  and 
the  feoffee  take  a  wife,  fhe  may  have  her  drw  till  re-in- 
fcofFmcnf,  or  an  entry  made  for  not  doing  it :  and  fo  it 
cf  other  drfealtble  eftates,  1  ^.59:  Rnk.  §  410,  If 
one  be  ditfeifed,  and  after  doth  marry,  if  he  die  before 
entry,  his  wile  fhall  not  h.ivc  (k'wer :  and  where  a  perft  a 
recovers  land  in  a  real  action,  and  before  hrj  entry  or  exe- 
cution made  he  dieth,  the  w  ife  fhall  not  be  endowed  of  this 
land.  iKtp.^x  Pn'k.yi'j.  Jn  thcic  cafes  the  hufband 
3G2 
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wa*  not  actually  feifed,  fedqu.  ?  fur,  as  before  obferved, 
u'irre  there  i s  8  frifin  lh  Jaw,  die  (lull  he  endowed.  C*. 
/.!-'/.  )'f,  jx.  SV.  So  that  thefe  cafes  depend  on  iJic  con- 
»!ructir>n  of  what  is,  and  witai  is  not  *JeiJtk\tk  law.  And 
lee  pod.  />.     IV.  towards  the  end,  and  Perk.  3-9,  3  o. 

Although  of  copyhold  landsawoman  fhall  no:  beendow- 
ed.  unlch  there  be  a  facial  cullom  for  it ;  yet  if  there  be 
a  cultotn  to  be  endowed  thereof,  then  (he  (ball  have  the 
afCftance  of  fuch  law*  as  r.re  made  for  the  more  fpeedy 
recovery  of  dower  in  genera),  being  within  the  fame  mif- 
chief,  and  therefore  lhall  recover  damages  within  the 
Hatute  of  Dtftttotfi  4  Co.  22  :  Hat  216:  5  Co,  1 16. 

Of  tithe?  women  were  not  dowable  till  32  //.  8.  r.  7  j 
for  before  th.u  fUtOte  tithes  were  not  a  lay  fee,  but  now 
rhey  are  dowable  of  them.  Styled  P.  R.  122  :  ll  Go.  2;  : 
C*.  Lit.  32  «.  1 59  n  :  t       W4r.  682.- 

Of  an  advowlon,  be  it  appendant  or  in  grofs,  a  wo. 
man  mail  be  endowed  ;  for  this  may  be  divided  as  ro  the 
fruit  and  profit  of  it,  i-iz.  to  have  the  third  prefentation. 
See  Ptrk.  ;43.  344  :  F.N.  B.  148,  150  :  Co.  Lit.  32  :  Co. 
yac.  bzi  :  Cro.  F!iz.  360:  1  Roi.Mr.  6P3  :  Co.  Lit.  379  : 
3  L  .cn.  155  :  C>?.  J*:.  691. 

III.  By  the  old  law,  grounded  on  the  feodal  exactions, 
n  woman  could  not  be  endowed  without  a  fine  paid  to  the 
I  v  i  :  nrither  could  the  marry  again  without  his  li:enie ; 
Jell  flic  ihould  contrail  herfclf,  and  (0  convey  part  of 
the  feud,  to  the  lord's  enemy.  Mirr.e.  i.§  3.  This 
licence  the  lord  t<jok  care  to  be  well  paid  for;  and,  as 
it  fcerus,  would  fomctimes  force  the  dowager  to  a  fecond 
marriage,  in  order  to  gain  the  tine.  Bit:  to  remedy 
thefe  oppreflions,  it  was  provided,  fird  by  the  famous 
charter  of  Mewy  I.  A.  D.  1  toi.  and  afterwards  by  Mi^na 
C.barta  c.  7,  that  the  widow  fhall  pay  nothing  for  her 
marriage,  nor  lhall  be  diftrained  to  marry  aftelh  if  fhe 
choofes  to  live  without  ahuiband;  but  fhall  not  how- 
ever  marry  3gainrt  the  confent  of  the  lord;  and  farther, 
that  nothing  lhall  be  taken  for  afiignment  of  the  wi- 
dow's dower,  but  that  fhe  dull  remain  in  her  hufband's 
capital  manfion-houfc  for  forty  days  after  his  death, 
during  which  time  her  dower  fhall  be  afiigncd.  Thefe 
forty  days  are  called  the  widow'?  quetrtntine ;  a  term  made 
Die  of  in  law  to  lignify  the  number  of  forty  (fays,  whe- 
ther applied  to  this  occaHon  or  any  other.  The  par- 
ticular lands,  to  be  held  in  dower,  mull  be  afiigncd,  by 
fhe  heir  of  the  hufband,  or  his  guardian;  Co.  Litt  34,  5. 
not  only  for  the  fake  of  notoriety,  but  alfo  to  entitle 
the  lord  of  the  fee,  to  demand  his  fCrvii.es  of  the  neir, 
in  refped  of  the  lands  fb  holden.  For  the  heir  by  this 
entrv  becomes  tenant  thereof  to  the  lord,  and  the  wi- 
dow is  immediate  tenant  to  the  heir,  by  a  kind  of  fub- 
infeudntion,  or  nnder-tenancy,  completed  by  this  invef- 
litute  or  alfignment;  which  tenure  may  dill  be  created, 
norwithftanding  the  datute  of  quia  rmftorer>  b-caulc  the 
h"ir  parrs,  not  with  the  fee-fimplc,  but  only  with  an 
estate  for  life.  If  the  heir  or  his  guardian  do  not  af- 
fign  her  dower  within  the  time  of  quarantine,  or  do  af- 
fjgn  i:  unfairly,  (he  has  her  remedy  a:  law,  and  the 
/heriff  is  appointed  to  aflign  it.  Co  Litt.  34,  5.  Or  if 
the  heir  (being  under  age)  or  his  guardian  afiign  more 
than  fhe  Ought  to  have,  it  may  be  afterwards  remedied 
by  a  writ  of  etfaettfitrimtni  of  dower.  F.  N.  B.  148  : 
/•V//  ;-  L.  514  :  ft.  Iftfitp.  2,  13  Ed.  t.  r.  7.  If  the  'hing 
of  which  fhe  i»  endowed  be  divifible,  her  dower  mud 
be  fet  out  by  t&tel  and  bounds,  but  if  it  be  individble, 


fiie  mull  be  endoaed  fpecially;  as  of  the  third  prcAn- 
fation  to  a  church,  the  third  tolLdiih  of  a  mill,  the 
third  part  of  the  profit*  of  an  office,  the  third  fhcaf  of 
tithe  and  the  like.  Co.  Litt.  32. 

The  afiignment  of  the  lands  is  for  the  lif-  of  the 
woman  ;  and  if  lands  are  afiigned  to  a  woman  for  years, 
in  recompenfe  of  ,  this  is  no  bar  of  fever}  for  it 
is  n.>t  luch  an  edate  therein  as  fhe  fhould  have.  2  Dam: 
Abr.66%.  Alfo  where  other  land  is  afiigncd  to  the  wo- 
man, that  is  no  part  of  the  lands  whe»cin  ihe  claims 
djzver;  that  afiignment  will  not  be  good  or  binding  : 
And  there  mud  be  certainty  in  what  is  afiigncd  ;  other- 
wife,  though  it  be  by  agreement,  it  may  be  void.  4  Rrp. 
2  :  1  I  .ti.  34.  it  a  wire  accept  and  enter  upon  lefs  land 
than  the  third  of  the  whole,  on  ihe  fhcrifr*.i  afiignment 
flic  is  barred  to  demand  more.  Meet  679.  Kut  if  where 
a  wife  is  intitled  to  dbioer  of  the  lands  of  her  fir  A  huf- 
band; her  fecond  hufband  accepts  of  this  driver  lefs  than 
her  third  part,  after  his  death  Ihe  may  refufe  the  fame, 
and  have  her  full  third  part.  Fitz.  A^rr,.  1 2 1 . 

if  a  wife  having  right  of  dewer  in  the  land,  accept  of 
a  leafe  for  years  thereof  after  the  death  of  her  hufband,  it 
fufpends  the  Jovmt  ;  though  not  fuch  acceptance  of  a  leafe 
before  the  hufband'*  death,  ts'c.  for  then  the  wife  has 
only  a  title  to  have  doiatr*  and  not  an  immediate  rij&t 
of  dower.  Bi9.  C«.  37a:  Jink.  Cent.  15.  A  widow  accept* 
ing  of  d->\ier  of  the  heir,  againd  common  right,  fliall 
hold  it  fuhjed  to  the  charges  of  her  hufband  ;  but  other- 
wife  it  is  if  die  be  endowed  again.1  common  right  by  the 
fheriiT.  2Djni>.tjz.  By  proviGon  of  law,  the  wife 
mny  take  a  third  part  of  the  hufband's  lands,  and  hold 
them  dijeharged.  Ibid.  If  dower  be  afligned  a  woman 
on  condirion,  or  with  an  excep;ion ;  the  condition  and 
exception  arc  void.  Cro.EUz.  54 1. 

Where  there  are  three  manors,  one  of  them  may  be 
afiigncd  to  the  wife  in  thtoerin  lieu  cf  don-tr  in  all  three; 
though  it  is  faid  that  a  third  part  of  every  mr.nor  ought 
to  be  afiigned.  A/W  12,47.  ^*ne  fl*-rifr  may  afiujn 
!  a  rent  out  of  the  land  in  lieu  of  dr.iter ;  and  her  accept- 
ancj  of  the  rent  will  bar  .Axvr  out  of  the  fame  land,  but 
not  of  other  lands.  2  A<:d.  31  :  Dyng  \  :  1  tfei/i  Ah>.  680. 

A  woman  intitled  to  dower  cannot  enter  till  it  be  afiign- 
ed to  her,  ar.d  fet  oat  cither  by  the  heir,  lertenaiit  or 
fheritT,  in  certainty.  1  Rcl.  Abr.  681  :  D^>  i\i:  Pir.vd. 
529  :  fir  j.  16  :  Co.  Lit.  34  L  37  n  l>. 

None  can  afiign  dtrtaer  but  thole  who  have  a  freehold, 
or  againfi  whom  a  writ  of  d*:ar  lies;  therefore  a  tenant 
by  flatute  merchant,  datute  daplc,  or  elegit,  or  leflee  for 
year*  cannot  atfigri  dfaetfr,  for  none  of  rhefe  have  an  cdatc 
large  enough  to  anfwer  the  plaintiff's  demand.  Pak. 
403,  404 :  Co.  Lit.  35  :  fire.  63,  94 :  1  AW.  Air.  681  :  6 
Co.  5  7. 

If  a  worn  in  be  dowHc  of  Innd,  meadow,  paflyrc, 
wood,  ^r.  and  any  of  thefe  be  afiigncd  in  lieu  of  driver 
of  all  the  red,  it  is  good,  though  it  be  againd  common 
right,  which  gives  her  but  the  third  part  of  each,  for  the 
heir's  enjoyment  of  the  refiduc  fuihciently  accounts  for 
her  title  to  what  fhe  has.  1  RJ.  Abr.  683 :  Moor,  pi. 
47,66. 

It  lands  whereof  a  woman  hath  no  right  to  be  endowed, 
or  a  rent  out  of  fuch  lands  be  afiigncd  in  lieu  of  her  doxver, 
this  docs  not  bar  her  demand  of  d&ny*r\  for  fhe  having  no 
manner  of  tirlc  to  thofe  lands,  cannot  without  livery  and 
•'  ifin  bs  uny  more  thin  tenant  at  will,  which  is  no  fuf- 
ficient  recompence  for  an  cfta:c  for  life,  which  her  dower 
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v.  v.  to  be.  PtrL  407  :  d.  Lit.  54:  4  Co,  t :  C*.  La.  163: 
Br*.  3- 

H  the  heir  within  age  affign  to  the  wife  more  Inn  J  in 
fjczvtr  than  fhe  ought  to  have,  he  himfelf  lhall  have  a  writ 
of  admtaftsrs'mtitt  of  dower  at  full  age  by  the  Common  law: 
ft  if  too  much  be  affiled  i"  aWr  bv  the  heir  within 


rnon  acceptation  extend*  alfo  fn  a  foleeflar^,  limited  to 
the  wife  or.'y.  h  lUut  <i  'jiitd  in  i\i<;  1  /  ■//.  56.  -  A 
competent  livelihood  ol  Irerhofd  for  the  wife,  of  lands 
and  tenements;  to  take  efFctf,  in  profit  or  pofTtflion, 
pretently  after  the  death  of  the  Em/band ;  for  the  life  of 
the  wife  at  leoft,"  Tint  defcripTion  i>  framed  from  the 
Sf.-it.  -Z-  If.-?.  8.  c.  I0t  tnmmonly  called  the  Ittfafe  „f 


by  the  gu.Wsan,  canr 
because  tit)  then  the  i 
and  if  any  wrong  be  c 
and  not  ro  the  beSf  \ 
htU  of  the  diiTetfec 


have  fuch  writ  till  his  fufl  age, 
reil  of  the  guardian  continues  ^ 
e,  it  is  to  ti  e  guardian  himfelf, 
1  d  fie i for  afiigns  too  much,  the 
ill  have  admcafurcmatt  by  the 


Common  Jaw  F.  N.  R.  148,  332:  Ut  39  a  :  z  Lift, 
3C7  :  7  //.  2.  4.  See  Statutes  1  3  E.  t .  c,  7  8, 

Jf  the  heir  within  age,  before  ihe  guardian  enters,  af- 
figns  too  much  in  dower,  the  gaardran  lhall  have  a  writ 
of  adtneet/itremcttt  of  dower,  bv  !he  fLsutr  of  W.  2  c.J* 
before  which  it  autre  the  guardian  had  no  remedy  hrcaufe 
the  writ  of  adxusftatmtnt  bring  a  re..*!  action,  lay  not  for 
the  guardian,  who  hiid  but  a  chat'el ;  alfo  by  the  fame 
ftacute  it  is  provided,  rhat  if  the  guardian  purfue  fuch 
wric  fejnrly,  or  by  collufion  with  the  wife,  ihe  heir  at 
ful!  age  Hull  have  a  wrii  of  admeaftu  tmau  >  and  nuy  ab 
ledpethe  feint  pleading  or  collufion  generally.  2  hjL  367. 

Jf  the  wife  after  alignment  of  dower  impiwei  the  lands, 
fo  as  thereby  they  become  of  greater  value  than  \hc  other 
two  parts,  no  writ  of  wlmtafitrcment  lies;  fo  it  they  be  of 
greater  value,  by  rcaion  of  mines  open  at  the  time  of  the 
alignment,  no  writ  of  admeafu* extent  lies,  becaufe  the 
land  in  quantity  was  no  more  tlun  fhe  ought  to  have; 
and  then  h  ii  lawful  to  work  the  min<>s,  which  were  open 
at  the  time  of  fuch  alignment.  F.  i\.  H.  149  ;  z  litjl.  368; 

5  09m  I  2  - 

IV,  Upon  preconcerted  marriages,  and  in  eflates  of 
considerable  confequeuce,  tenancy  in  Dower  happens  very 
fcldom ;  fur  the  claim  of  the  wife  to  her  dower  at  the 
Common  law,  difFufing  itfelf  fo  extenfively,  it  became  a 
great  clog  to  alienations,  and  was  otherwife  very  incon- 
venient to  families  Wherefore  fincc  the  alteration  of 
the  ancient  Jaw  refpefling  Dower  a d  tjiiuin  eceh-fnx^  which 
hdth  occasioned  the  cmire  difufe  of  that  fpecie*  ol  Dower, 
jointures  have  been  introduced  in  their  Head,  as  a  bar  to 
the  claim  at  Common-law. 

A  widow  may  be  barred  of  her  Dower,  not  only  by 
elopement,  divorce,  being  an  alien,  the  treafon  oi  her 
hufhand,  and  other  d  liabilities  btiorc  mentioned,  (See 
ante  II.)  but  alfo  by  detaining  the  title  deeds,  or  evi- 
dences of  the  efiatc  from  the  heir,  until  flic  rertorcs  them. 
Hid.  >9-  1  htugh  if  flie  denies  the  detainer,  and  it  is 
found  againft  her,  fbeJcfes  her  Dower.  Hoi.  199  :  9  Rep. 
\g.  By  th*  ittat.ef  GIm-efitr,  6  Ed.  i-  r-7,  if  a  dow- 
ager aliens  ihe  land  afh'gned  her  for  Dower,  fne  forfeits 
it  iffifo/i*,  and  the  heir  may  recover  it  b>  attion.  A 
woautn  alfo  may  be  barred  of  her  Dower,  by  levying  a 
fine  with  herhufWnd,  or  f  uffcrmg  a  recovery  of  the  lands 
during  hercoverturc.  Pig.fi/Jlecvv.66i  Z  Rep.  74;  Pkwd. 
514.-— See  litle  Fittt'  a/id  Rccoftrj. 

But  the  mott  uiual  method  of  barring  Dcwer,  I 
by  1  -.i mures,  as  regulated  by  the  Star,  ty  rVjfw,  8.  c.  10. 

A  Jointure,  which,  flric:Iy  fpc^king,  li^nihcs  n  juisit- 
cQate,  Limiied  to  both  hufband  ind  wife,  but  in  corn- 


whole  diieftions.  with  regard  10  the  difpofnicn  thereof, 
the  former  was  in  conkience  obliged  to  follow,  and 
might  be  compelled  by  a  court  of  equity  to  obferve* 
Now,  chough  a  hufbund  had  the  i.ft  ot  Liuds  in  abfoluro 
fee  fimple,  yet  the  wife  was  not  enthled  £0  any  Da<ver 
therein  \  he  not  heingT';/''''  "hereof;  wherefore  it  became 
ufual,  on  marriage,  to  ftttle  by  exprefs  deed  fome  fpr- 
cial  eftate  to  {he  ufe  of  the  hufband  and  fm  wife,  fnr 
their  lives,  in  joint-tenancy,  or  jointure;  which  fettle- 
ment  would  be  a  proviilon  for  the  wife,  in  cafe  fhe  fur- 
vived  her  hufbnnd.  At  length  ihe  flatete  of  ufes  or- 
dained,  that  furh  ai  had  the  njt  of  lands,  ihootd,  to  all 
intents  and  purpofes,  be  reputed  and  taken  to  be  abfo- 
lutely  ft'/rd  and  poffcti'td  of  the  fail  iifHf  fn  confe- 
quencc  of  which  legal  feiftn,  all  wives  would  \iiyc  be- 
come dowable  of  fuch  land*  as  were  he! J  to  the  ufeof 
their  hufbands,  and  alfo  entitled  at  the  lame  time  to  any 
fpecial  lands  that  might  be  fettled  in  jointure  :  had  not 
the  fame  rlatute  provided,  that  upon  making  fuch  an 
eilate  in  jointure  to  the  wife  before  marriage,  ftie  fhall 
be  for  ever  precluded  from  her  Dower,  4  Rtp,  tr  1. 

Bu:  in  this  cafe,  thefe  tour  requilites  mult  be  punctu- 
ally ohlcrved,— - -i .  The  jointure  mult  take  eriedt  imme- 
diately on  the  drath  of  the  huiband. — a.  It  mull  be  for 
the  life  of  the  mlc  her  felf  at  ieafl,  and  not  tit*  (Utter  uvV, 
or  for  any  term  of  years,  or  other  i  mailer  ettaie. — 5.  It 
muit  be  made  to  herfeif,  and  no  other  in  tfult  for  her.— * 
4,  It  m  uti  be  made  in  faiisl action  of  her  whole  Dower, 
and  not  oi  any  particular  part  of  it,  and  muft  be  fo  ex- 
prelled  to  be  in  the  deed  :  or  it  may  be  averred  to  be  fo. 
I  Inti.  366;  4  Rep.  3  S  Ow,  33. 

If  the  jointure  be  made  ro  her  after  marriage,  fhe  ha* 
her  election  after  her  hufband's  death  as.  in  Dower  ad 
ofiium  itce&fije,  and  may  either  accept  it,  or  refufe  it,  and 
beukc  htrtrif  to  lu-r  Dower  at  Comr»on-!.iw,  forfiie  was 
not  capable  of  con  fen  ting  to  it  duiing  covrrtiMv. 

$0  where  a  devijc  is  expreiTcd  to  be  given  in  lieu  and 
fatifaSicn  of  Dower,  or  where  that  is  the  clear  and  ma- 
nifeft  intention  oi  the  tefcaror,  the  wife  flinU  not  bavo 
boiit,  but  lhall  have  h^r  chcjJte.  1  J,<:ft\  3O6,  ht  9i 

If,  by  any  fraud,  or  accident,  a  jointure  made  before 
marriage  proves  to  be  on  a  bad  title,  and  the  jointrefi  is 
evidted,  or  turned  out  of  poftelMon,  fhe  fhall  then  (by  the 
provisions  of  the  f^ime  St.rt.  27  H.  8,  c.  to,j  baVC  her 
Dower  pro  taute  at  the  Common -law. 

If  a  woman  who  is  under  age  at  the  time  of  marr  nge, 
agrees  10  a  jointure  and  fettlemcnt  in  bar  of  her  Dower, 
and  of  her  di fir ibutive  fhare  of  her  hulband's  pcribnal 
propertyT  in  cafe  he  dies  incelhite  ;  Ihe  cannot  afterwards 
waive  it ;  but  is  a?  much  oound  as  if  ilie  were  ol  age  at 
the  time  of  the  marriage.  Drury  v.  Druryr  (or  Buckingham 
L.  v.  Drmy)  3  Bre.  P.  C.  (8vo,  ed.)  49a. 

There 


DOWER  V. 


There  arc  feme  advantages  at  ten  Jin  p.  tenants  in  dower 
thai  do  not  extend  to  jjotfltrrJles  %  and  To  -  it t  frtfa,  join- 
Irenes  are  in  Tonic  rcfpe»l*  more  privileged  than  t*naoaN 
in  dower.  Tenant  in  Dower  by  the  old  Common  law, 
is  f abject  to  no  talh  or  turn :  and  hers  is  almofl  the  only 
eJUte  on  which,  u  hen  derived  from  the  King't  debtor, 
the  King  cannot  di  [train  for  hi*  deb:  :  if  conoafltd  du- 
ring the  C0V.N-«rc.  Co,  Lit.  1 1  .7:  /'".  2?f  I  JO.  Hut 
on  the  oiHef  hand,  a  twJow  may  enter  at  once,  wtfhoat 
any  formal  proccfo,  on  her  jointure  raod,  as  flic  alfo 
might  hrrve  done  on  Dower  flJqftiKM  ti,I,Ji,cw  which  a 
juinmre  in  many  points  rc-femblcs ;  nnd  the  rtfe-rn  E>],u»cr 
was  ihil  greater,  while  that  ffeeics  of  Dower  cc-mimi'd 
in  its  primitive  Hate  ;  whereas  no  fmall  trouble,  and  a 


pel  a  legal  alignment  of 
what  is  more,  though  Dower 
of  the  hulbandT  yet  lands  itt 
impeached  to  the  widow-  » 
very  ju  My  gives  it  the  pre! 
and  Gite  to  iht  widow ,  thin 
Jfo,  the  moft  eligible  fpfcciej 
An  additional  advantage  is.  t 
td  by  the  adultery  of  the  wif 
will  decree  againit  the  hufbai 
riat*e  articles,  th 


a  D*M».  135,  tfr< 
ointure  is  not  forfeit' 
ower;  and  Chancery 
performance  of  mar- 
snd  proves  that  ilic 
wire  lives  &parate  from  him  in  iiJultrrv.  Sidutjt V.  Shfarv, 
3  A  //W  260,  Sfiff.  and  the  note*  to  that  eafei 

Fur  [her  as  to  the  means  by  which  a  woman  may  he 
barrel  of  her  Dower. — Where  a  woman  re  I  cafes  her  right 
to  him  in  reversion,  her  Dtvjt~r  may  be  exti  ng  xiiihed. 
B  Rrp.  15 1, 

ff  a  woman  takes  a  leafe  for  life  of  her  hulband's  lands 
After  his  d.:.t;h,  fhe  thai  I  have  no  /)■,  >.;■<>  beCauJV  '\,c  e.in- 
not  demand  it  again  ft  herfetf ;  and  if  the  takes  a  leafe  for 
years  onty,  yet  the  fhall  not  foe  to  have  Do-un  during 
thefc  years,  becaufe  it  was  her  own  acl  to  fufpend  the 
fruit  and  erTl'ft  of  her  Dvwrr  during  that  time.  PrM.  350: 
p,  N,  E,  149  :        f>L  403. 

If  a  recovery  he  had  .igainrl  the  hufband  by  collufion, 
this  lhai]  not  bar  the  wife  of  Da\utr\  as.  if  the"  recovery 
be  by  couieflion,  or  reddition,  which  are  always  under- 
flood  to  be  by  coilufion,  the  hufband  always  acting  and 
concurring  in  obtaining  of  them  5  but  it  feems  to  have 
been  a  very  great  doubt,  whether  a  re ;n very  by  default 
Oiould  not  be  a  bar:  and  the  better  opinion  being  that 
fuch  recovery  was  a  bar  at  Common-law,  1  he  re  fore  the 
Stat,  W.  x*  cap.  4,  was  made,  which  ordain*  that  not' 
withstanding  fuch  recovery  by  default,  Crfe.  pleaded,  the 
tenant  mall  moreover  in  bar  of  the  Dewer  fhew  his  right 
to  the  tettemcnts  recovered  t  and  if  it  be  found  thai  he 
had  no  right,  then  lhall  the  demandant  recover  her  Dawtr 
notwithstanding  fuch  recovery  by  default  again  11  her  huf- 
band* a  Infi.  ^49:  Peri.  37k 

By  Stat,  IV*  2.  <v?/>t  4,  it  appears,  that  if  the  recoveror 
had  right,  then  the  wife  i*  barred  ;  therefore  if  the  heir 
of  the  difleifor  be  in  by  defcenr,  and  the  diileifde  enters 
upon  him,  and  marries  and  the  heir  of  the  difieiibr  re- 
covers by  defauft,  or  reddition,  in  a  writ  of  entry,  in 
nature  of  an  afife,  and  the  hatband  dies,  his  wife  fhatl 
not  have  /?«yrr,  bccaul'e  he,  who  recovered,  had  rig  In  to 
the  poO'elGon  by  the  dementi  rf/'W,  if  this  difleiftn,  dc- 
fcent,  £?V.  were  ufta  marriage^  becaufe  the  hufband  was 
fciled  before  of  a  rightful  ellatc  during  the  coverture, 


u'h-rr-.f  his  wife  hsl  title  of  Dew-rr  which  canrtot  b? 
defeated  by  the  diflHJin,  defcent  and  recovei'v,  which  all 
happened  dur*m»  the  coverure.  Pok.  375,  380, 

If  the  hulband  levy  a  Bne  with  proclamation  of  his 
lands,  nnd  die?,  hrj  wife  is  bound  to  make  her  claim 

•  within  five  ye.' is  after  his  death  j  otherwife  fhe  lha[|  be 
b.irrcd  of  h«f  D»  :y<  ;  f>  though  he*  title  of  Chwervw 
not  con  fum  mate  at  the  time  of  the  fine  levied;  yet  it 
being  inimTe  by  the  marriage  anJ  fcilin  of  ch^:  hufbandi 

I  the  fim:  bfffini  to  work  upon  it  prefentiy  after  the  huf- 
b  miii'i  defttlr;  and  if  the  does  not  claim  it  within  hvcye&it 
kfierf  flbe  Mtall  be  bnrrsd,  z  C>,  93:  10^5.49,  99:  3  hff. 
z 16:  Ns&.  165  :  M>.  rl.         879:  Dyer  224  M3  Ce.ao. 

See  further  as  to  bar  ai  Dower  by  jointure,  devjfe, 
Or,  this  Dirt,  sitter  Jiafttrf. — And  further  ai  to  fbr- 

I  fcirnre  thereof  hy  u,,  nine  of  the  Baron,  4w/e  LL  and 
Diet  title  Ft.'jdtitirl. 

V.  The  Wife  is,  as  fnon  as  (he  can  afcer  the  deceafe 
1  of  b*"r  liufband,  to  demand  her  Ihwrr,  left  me  lofc  the 
I  vattae  from  the  time  of  his  death ;  and  in  aftion  of  /fetter, 
I  the  firlt  procefs  is  Jk>n>titnt  to  appear  :  and  if  the  tenant  or 
I  defendant  do  not  appear,  nor  call  an  eftbinr  a  grand  rapt 
lies  to  feize  the  lands,  (Jfc.  By  &»>  31  E//z.  c*  3, 
et  ery  fummons  on  the  land  is  to  be  made  font  teen  days 
before  the  return  of  the  writ,  and  proclamation  m.iJe  jt 
the  church  door  on  a  SmtJttf,  or  elfc  iio^-a^/r^Mn  be 
awarded,  but  an  #1 :-u  aadflxfJa  fummons  till  proclama- 
tion. But  on  the  return  Of  the  writ  of  fummnns,  the  at* 
1  rorney  for  the  tenant  or  defendant  may  enrerwjth  the 
filacer  chat  the  tenant  appears,  and  prays  -ivV-y,  J: . 
Then  a  w.it  of  view  goes  our,  whereby  the  Ih'eHlFts  to 
mew  the  tenant  the  land  in  queflion  ;  upon  the  return 
of  which  writ  of  view,  (he  tc nam's  attorney  takes  a  de- 
claration, and  puts  in  a  plea;  the  mofl  general  one  i*, 
i$t  unfits  ftizii-.  i£t.  v;z.  that  the  humand^vas  Htvtrjii- 
ftfi  of  any  eftate*  whereof  the  wife  can  be  endowed  ;  and 
when  ilfuc  is  joined,  van  mull  proceed  to  trial,  av  in 
Other  actions;  upon  trial,  the  jury  nre  to  give  damage* 
for  the  mefne  profits  from  the  death  of  the  huftnnd  (if  he 
die  feifed}  for  which,  execution  fhall  be  made  out;  and 
then  you  have  a  writ  to  the  fheriff"  to  give  pofT^i  m  r*f  .1 
third  part  of  the  lands.  The  fheriff  may  give  paiTeflion 
or  fetfin  to  the  woman  by  a  clod,  or  by  grafs  growing  on 
the  fan  J,  or  by  any  beaH  being  thereon,  40  IZ,  3  :  Fitz* 
Dvivtr  48. — See  Imfrj'f  Sbcrijf* 

A  widow  miiy  recover  her  Dmtr  with  a  trflat  rxtcath, 
in  c nfe  there  be  any  thing  objected,  precedent  to  the  tide 
of  Itfc.  \\\\  that  is  determined.  1  ]\Wf,b$±,  687 : 

3  Si  f.  291.  Judgment  in  D*'vir  is  to  recover  a  third 
part  of  lamts  and  tenements  bj?  mttts  atul  fwuuth.  A  wife 
may  have  her  w/iV  if  a'ovjn-  again  ft  an  heir,  an  atienee, 
a  diir?i'  r.  ■  .  u'  ;i;v,inif  any  one  ih.it  has  power  to 
aflign  D+nxT  i  if  the  lord  enters  on  the  land  for  an 
c  fell  eat,  Hie  may  bring  it  againll  hsm,  but  to  the  K'ng; 
ihe  ntuJl  fu1-*  by  pexi?ion-  a  Rep,  10  r  Pivsjrf,  141*.  Dyer 
263  :  Co.  Lit.  59,  This  writ  was  brought  again  ft  eight 
pcrfons  feoffees  of  the  hufband  after  marriage,  two  confef. 
fed  fhe  action,  and  the  other  fix  pleaded  to  ifluct  here  the 
demandant  had  judgment  to  recover  the  third  part  of  two 
parts  of  the  land,  in  eight  parts  to  he  divided  :  and  after 
toe  kfl'je  being  found  for  rhc  tiematidant  :i«njnji  the  other 
fix,  the  recovered  againtl  them  the  third  pirt  of  the  fijc 
partsof  thefame  land  a:  her  Dewe> \  Djtt  1 87:  Co.  Lit,  32* 

At 
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At  the  Common-law,  before  the  Stat.  iff?.  \.  c.  ?o,  if  a 
woman  had  accepted  .my  part  of  her  D<r.ver,  though  ne- 
ver To  Imall,  of  any  one  tenant  in  any  one  county  or 
town,  flic  had  no  orher  remedy  for  the  rcfidue,  but  by  a 
writ  of  tight  of  Doi.rr ;  for  if  fhe  brought  a  writ  of 
dower  unde  nihil  habit,  ic  was  a  good  plea  in  abatement, 
that  flic  had  accepted  fu:h  a  part  of  filch  a  tenant,  in  fuch 
a  town  or  couniv  ;  which  being  a  great  mfchicf  to  the 
woman  is  remedied  by  that  flatute,  which  provides  that 
it  flull  be  no  plea  in  abatement,  to  fay  that  flie  bftth  re- 
ceived part  of  her  Dcivo  of  any  other  perfon  before  the 
writ  purchafed ;  and  this  extends  as  well  to  guardian  in 
chivalry  as  to  the  tenant  of  the  land,  becaufe  fuch  guar- 
dian is  to  render  her  Driver,  2  In/i.  26 1. 

As  to  damages  in  D^tvtr,  they  are  given  by  the  Stat,  of 
Merlon,  e.  1  ;  but  that  flatute  extends  only  to  the  poflef- 
(bry  aft  ion  of  dower  untie  mh\l  babtat,  and  not  to  the  tvrii 
ef  right  of  driver*  becaufe  they  arc  intended  to  be  given 
for  the  detention  of  the  pofleflion  ;  and  on  wits  of  right) 
where  the  right  itfclf  is  quclUonable,  no  damages  are 
given,  becauie  no  wrong  done  till  the  right  be  determin- 
ed ;  alfo  that  flatute  extends  only  to  lands,  whereof  the 
hufband  died  feifed  ;  and  therefore  judgment  for  the  da- 
mages was  rcverled,  becaufe  the  jury  did  not  find  that 
the  hufband  died  (eifed  ;  forotherwife  (he  fhall  have  no 
damages  ;  as  if  the  h*u(band  aliens  and  takes  back  an 
eftatc  for  life,  the  wife  fhall  recover  Dwer,  but  no  da- 
mages ;  becaufe  this  dying  feifed  was  only  of  an  eftate 
btfrtth  td\  but  if  he  makes  a  leafc  for  years  only,  ren- 
dering rent.  h\e  frail  recover  a  third  part  of  the  reverfion 
with  a  third  part  of  the  rent  and  damages,  becaufe  there 
he  died  feifed  as  the  flatute  fpeaks.  Co.  Lit.  32:  D}<r 
ffk, pi.  33:  7'tlv.  112:  Dr.Ztf  StndJib.  2.  e.  13.  §  166: 

2  m.  80. 

Damages  muft  be  after  demand  of  Dozen;  for  the  heir 
is  nor  bound  to  aflign  this  provifion  till  demanded,  be- 
caufe the  law  cafls  the  freehold  of  the  whole  upon  him, 
which  he  cannot  divide  without  the  concurrence  of  the 
wife  ;  but  a  demand  in  pais  before  good  teltitnony  is  fufii- 
cient ;  and  if  the  heir  appear  the  firft  day  on  fummons, 
and  plead  that  he  hath  been  always  ready,  and  llill  is,  to 
rendtr  her  Driver  \  me  may  plead  fuch  requctt  j  and  iflue 
may  be  taken  uton  ir  ;  but  the  fe-Je-:  cf  thr  best  cannot 
plead  nut  temps  pri/i,  becaufe  he  hid  not  the  land  all  the 
time  fince  the  death  of  the  anceltor,  and  therefore  (he 
fliail  recover  themefne  profits,  and  damages  againfl  him, 
and  if  he  hath  not  provided  his  indemnity  and  recom- 
pense againft  the  heir,  it  is  his  own  folly.  Co.  Lit.  32. 

If  the  heir  or  feoffee  aflign  Drioer,  and  the  wife  ac- 
cepteth  thereof,  flic  ioles  her  damages,  becaufe  having 
the  Down;  which  is  the  principal,  Ihc  cannot  fuc  for 
the  damages,  which  arc  but  conlequential  or  acceffory. 
C    let,  33  a. 

Damage*  arc  given  in  Driver  from  the  death  of  the 
hufband  and  to  the  return  of  tl.c  writ  of  enquiry,  though 
the  writ  of  feifin  iflued  a  year  before,  but  was  not  exe- 
cuted. Hard-M.  19,  &c.  Where  there  are  two  jointe- 
nants  in  Driver,  and  one  dies  after  judgment  for  da- 
mages, and  his  heir  and  the  o  her  jointenant  bring  error, 
the  value  from  the  time  of  the  judgment  to  the  affirm 
ance,  cannot  be  recovered  againll  the  lurviving  plaintiff 
in  error  only.  Id.  5-1. —  S6e  2  Sires.  271.  On  a*  writ  of 
Down;  damages  cannot  be  awarded  by  16  Car.  2.  with- 
out fpceding  a  writ  of  enquiry.  Harsh*.  5 1« 


DOWL  and  DEAL,  A  41  tfimi  from  the  Brit,  pal, 
divtjh,  from  the  Sax.  d.tlan,  i  e.  dividtre,  and  from 
thence  comes  the  word  dialing.  So  the  llones  whii  h  are 
laid  to  the  boundaries  of  land-,  are  called  drivti  /lu.es, 
i.  e.  fuch  as  divide  the  lands  Cricel. 

DOWRY,  Dj;  JfrHnh  ]  Was  in  ancient  time  applied 
to  thai  which  the  wife  brings  her  hufband  in  marriage  ; 
othcrwife  called  mariiarfsaUt  or  marriage  goods :  but 
thefe  areteimed  more  propcrlv,  goods  given  in  marriage, 
and  the  marriage  portion.  Co.  Lit.  jl.  '1  hi*  word  is 
often  confounded  with  Do-r<  ;  though  it  hath  a  different 
meaning  from  it. 

DOZE! N,  A  territory  or  jurifduticn,  mentioned  in 
the  flatute  of  fipw  and  F<at,kpLdge,  Stat.  18  Est  z.— See 
Deein&r. 

DOZF.N  PEERS.  Were  fiwefve  teen,  afligned  at  the 
inflancc  of  the  batons  in  the  reign  of  K,  HAW  to  be 
privy  councillors  to  the  King,  or  rather  con/crxator:  of  the 
kingdom. 

DRACO  REGIS,  The  ftandard  eufgm,  or  military 
colour-,  borne  in  war  by  our  aocient  Kings,  having  the 
figure  of  a  dragon  painted  on  them.  Hog.  Moved.  Jul.  ar.n. 
Iipt. 

DRAGS,  Seem  to  be  Scaring  pieces  of  timber  fo 
joined  together,  that  by  fwimmtng  on  the  water  they  may 
bear  a  burden  or  load  of  other  things  down  a  river.  Stat. 

6  H.  6.  e.  15, 

DRANA,  A  drain  or  water-courfe  ;  fometimcs  writ- 
ten drecra.  MSS.  amio. 

DRAPERY,  Pa/tn,ir:a.~]  Is  ufed  as  a  head  in  our  old 
ftatute-books,  extending  to  the  making  and  manufactu- 
ring of  all  forts  of  woollen  cloths.  See  titles  Ckt&Je&f 
Manufa/Iurers . 

DRAW  LATCHES,  Were  thieves  and  robbers: 
Lambert  in  his  Eirtn.  lib.  1.  tap.  6,  calls  them  thieves  t 
toa/lerj)  and  roberdjmen  ;  the  two  lalt  words  are  grown  out 
of  ufe.    They  are  mentioned  in  Stats.  5  E.  3.  c.  14.  and 

7  R.  2.  c. 

DRECGERMEN,  Fifhers  for  oyfters,  tyc,  Stat.  2  Geo. 
z.  t  .  1  9 — See  titles  Fijb  ;  Ov/tY/v. 

DRr.iT-DRElT,  or  DROIT-DROIT,  jtei  duplica- 
tur.-:.~\  Are  words  fignifying  formerly  a  double  right,  itiz. 
of  pcfrcflion,  and  of  propeny  or  intereft.  Brati.  lib.  4. 
eap.  27  :  Co.  Lit.zbS. — See  2  Ccmm.  199,  and  this  Diet, 
title  >./.'.  '  . 

DRENCHES,  or  DRENGES,  Dungi.)  Tenants  at 
eapite.  Mon.  Angl.  tcm.  z.fd.  598.  And  according  to 
Spelma^  they  are  fuch  as  at  the  coming  of  William  the 
Conqueror,  being  put  out  of  their  eflatcs,  were  afterwards 
reftorcd  thereunto;  on  their  making  it  appear  that  tbry 
were  owners  thereof,  and  neither  in  auxuto,  or  «»/;//«, 
agaiufl  h»m.  Spclm. 

DRENCiAGK,  Dretigagium.]  The  tenure  by  which 
the  ttrtnehts  or  ntr.ges  held  their  lands.  Din.  21  Ed.  3. 
Ebor.  y  Northumbe>  land.  Rot.  1 9 1 . 

DRITT  OF  THE  FOREST,  Agitatio  anmaswm  ig 
Foyejia.]  A  view  or  examination  of  what  cattle  are  in 
the/o/r/?,  that  it  may  be  known  whether  it  be  furcharged 
or  not;  and  whofc  the  bcalls  arc,  and  whether  they  are 
commonable,  idc.  Thefc  dr  jts  are  made  at  certain  times 
in  the  year  by  the  ciheersef  the fort/i;  when  all  the  cattle 
of  the fcrefi  arc  driven  into  fome  pound  or  place  indofed, 
for  the  purpofes  aforementioned  ;  and  to  the  end  it  may 
be  difcevcred,  whether  any  cattle  of  Ihangers  be  there, 

vshith 


DRI 


DUEL, 


Wfttt 
32  / 


.15:  Sm#. 

Di-r«Uw».] 

AV«<wv,  to- 
\  the  lord, 


A  contrite  rir-.n  of  ienants,  in  the  time 
wards  a  fi>i<it:znt  or  ale,  pjovidcd  to  ct 
or  hi'  Reward. 

DROFDENE,  Among  the  SViajwr,  a  grove,  or  lvoody 
place,  where  cattle  were  krpt  j  and  the  keeper  of  them 
was  called  Drc-'ra-w.  Dvmtfiuiy. 

D  KOI' LAND,  or  DRYFLAND,  A  tribute 

cr  vcirly  payment  made  by  fome  tenants  to  the  King, or 
thrir  landlord;,  for  driving  their  cattle  through  a  manor 
to  fairs  or  market*.  C^uL 

DttOlT,  i&g&Tt  Ts  the  higheft  nrtt  of  nit  other  real 
writi  whatfocvir,  and  hath  the  greater!  refpeft,  and  the 
moft  a  flu:  e  J  atld  final  judgment ;  and  therefore  is  called 
B  wit  iffigbf$  and  in  the  old  books  Droit.  Co,  Lit.  158. 
There  are  divers  of  theJc  writs  ufed  in  our  law,  as 


Droit  de  Advowson, 
Daoit  Dti  DuWEIt. 
Droit  de  Garde. 
DftoiT  Patent. 
Droit  Ration abili  paste, 
D&oit  sua  Duclaiwu:* 
Alfo  confult  Bbortron  Ural  48km. 


As  to  all  which  fe- 
veral  ptriti  t  ight, 
and  their  various  ufes, 
>  fee  /cr//*,  and  5 
and  the  fever  al  titles 
to  which  ihdc  writs 
J  belong. 


EROMONES?DROMOS>  DROMUNDA,  Ship*  of 
great  burden;  Men-of-war.  Watfmg*  Anm  1 19a. — Mat. 
Paris,  fib        1 191, 

DROVERS,  Thcfe  that  buy  catrlc  in  one  place  to  fell 
in  another :  they  are  to  be  married  men  and  houfchold- 
ers,  and  be  licenfed,  by  $ra/.  5  E'ix.  1 2  i  that  part  of 
the  ftatute  directing  them  to  be  married  and  houfeholden, 
is  now  totally  difregarded.  See  title  Cattle. 

DRUL  GERl  A,  A  place  of  drttgt^  0 r  £ng fin fh 0 p. 

DRUNKENNESS,  [5  an  offence  for  which  a  man 
may  be  punifhed  in  the  E-cclefiafiital  court  ^  as  well  as  by 
juflices  of  prace  by  ftatute. 

By  Statt.  4  Jae.  1.  e.  5  :  21  Jgc<  t.  r.  7.  If  any  per- 
fon  mall  be  convicted  of  WVWruffr/r  by  the  view  of  a  juf- 
tice,  oath  of  one  wirnefs,  tsV.  he  mall  forfeit  live  thil- 
lirgs  for  the  firlt  offence,  to  be  levied  by  diflrefs  and  i'..le 
of  his  goods  ;  and  lor  want  of  a  d  j  tire  Is  fhail  fit  in  the 
ftockayf.i  hours;  and  for  the  fecond  offence,  he  is  to  be 
bound  with  two  fur^iici  in  ten  pounds  each,  to  be  of  the 
good  behaviour,  cr  be  committed. 

77/,%,  h  »/MVl  of  drunkennefs.  Py  A*  1 
1,  9  j  z.  5:  1  C.  1.  e 4:  aij.rr  1.  r.  7.  $  4,  Jfany 
inn-keeper,  victualler,  or  ale  ho  u  ft  keeper,  flnll  fnjfer 
any  per/on  (except  travellers,  and  labouring  people  at 
their  dinner  hour)  to  continue  drinking  or  tippling  in 
3ii  ale  home,  t£r.  he  mall  forfeit  ioj*  to  the  poor,  to  be 
recovered  by  di(iref\  or  the  pariy  offending  to  be  com- 
mitted till  payment;  and  uiiablcd  10  keep  an  aJehuufc 
for  three  years. 

By  Strttt.  4  Jac  1,  c.  5.  %  4  :    r  Jac*  1  ;  r.  9  ;  ai 
I.e.  7 :  I  C.  I.ft  4,  The  perfons  tippling  frail  forfeit 
is.  4-rA  or  be  fee  in  the  flocks  fur/eiw  hours.    And  an 
aJth'jufe  keeprr  tippling  fliali  be  dif&bled  to  keep  an  ale- 
Ji<  ufe  f,r  three  years.  7  jr*.  i.e.  10. 

See  further  titles  Cburtbtsardai  \  Cortjlaott. 


He  who  is  guilty  of  any  crime,  through  hi*  own  volun . 
lary  r/rs«/fwp/i(  ihall  be  puuiibed  for  it  as  if  he  had  bee* 
fobcr.  Co  Lit,  xp ;  1  flaatt,  P.  C,  3.  It  has  occm  heU, 
that  Ji wit w.'ji  is  a  fufriiient  caufe  to  remove  a  magi- 
llrate  :  and  tnc  profecuiion  for  this  offence  by  Stcjt.^  Jac. 
t.  r.  was  to  be,  and  Jtiii  may  b.%  before  jufftces  of 
peace  in  their  feilion;*  by  way  of  mdicimcnt,  (sfc. 

Equity  will  not  relieve  againll  a  bond,  -  .  given  by  a 
man  when  d;unk,  unk-fc  \h±  drunkennefs  is  occafioned 
through  the  management  orcodtnvftnee  of  him  to  whom 
it  is  given.  \  P.  t'rih  130.  in  it.  I  fajf.  2+7  :  Plwid.  ly  : 
and  ihia  DiA,  uttes  Btpk  %  Fr#vii%  Clwucary. 

DRY  EX  fJ  ■  "'.GE,  Can&ttm  SLam.)  A  term  in- 
venred  in  farmer  dine»  fur  ihe  difguifnig  and  covering  of 
uju>y\  in  which  fomething  wai  pretended  to  pais  on  both 
fides  j  whereas  in  truth  nothing  pafilrd  but  on  one  fide, 
in  which  rcfpeiS  it  was  called  Suit.  3  H.  ?.t,  5,*— 
iJee  Ceouil, 

DRY  RKNT,  A  rsnt  referAr«d  without  daufc  of 
diirrcft;  See  Rntr-ftd. 

DUCES  TECUM,  Is  a  writ  commanding  2  pcrfon 
to  appear  at  a  certain  day  in  the  Court  of  Cbaftctty,  and 
to  krtfig  's.-uh  bins  fome  writings,  evidences>  or  other  things 
which  the  court  wonld  view.  A'  ,;.  Qtig>  Sufxbp&Mt 
thices,  mum  j  arc  of  ten  fued  out  at  Common -law,  to  com* 


pel  t 


t  produce,  on  trials  at  NififrtMi,  deeds, 


bonds,  bills,  notes,  books,  or  memorandums,  ijc*  which 
are  in  their  cullody  or  power,  and  which  relate  to  the 
iffue  in  que  Hi  on.  But  if  they  are  in  the  pofTcJlinn  or 
power  of  the  adverfe  party  or  his  attorney,  it  is  cultom- 
ary  to  give  notice  to  the  attorney  to  produce  them,  and 
on  proof  made  in  open  caortj  before  the  judge  of  Ntjt 
psie>\  of  fuch  notice,  the  court  generally  compels  the  at* 
torney,  or  his  client  to  produce  the  fame,  if  material. 
If  not  produced,  fnrvl  evidence  may  he  given  of  their 
contents.  See  titiei  E^»dfHte%  TriaL 

Duces  tecum  licet  Languidus,  A  writ  directed 
to  the  (heriff,  upon  a  return  that  he  cannot  bring  bis 
prifoncr  without  danger  of  death,  he  being  adcol4n*vUttsi 
then  the  court  grants  a  habcai  caput  in  the  nature  of  a 
Juca  tecum  licet  ln^iddui.  Bvtk  Eittr.  But  this  is  now 
out  of  ufcj  and  where  the  perfon's  life  would  be  endan- 
gered  by  removal,  tbe  law  will  not  permit  k  to  be  done. 
DUCKING-STOOL,  See  Ctftgmp* 
DULS*  ctdtjftiftitai,  non-payment  of*  Various  Dttei 
to  the  cJergy,  are  cognisable  in  the  fpimu.il  court; 
which  m^kts  decrees  for  their  actual  payment.  Offer- 
m:;i.  9&ktthtur  and  vhutuihm,  not  exceeding  the  va'uj  of 
40 j.  may  by  Star.  7  &  3  W.  \.  r.  6,  be  urc^vcrcd  in  a 
lummary  way,  before  two  juilicer  of  peace. 

DUEL,  Dt&U&M.]  In  our  ancient  law  is  a  fight  be- 
tween pcrlons  in  a  doubrful  cafe  for  the  trial  of  the  truth. 
Ft'fta.~—$ee  title  Baud.  But  this  kind  of  Dud  is  dif- 
ufed ;  and  what  we  new  call  a  P«r/  is,  a  ng'n  ting  between, 
two,  upon  fome  quarrel  precedent:  wherein,  if  a  pcrfon 
is  killed,  both  the  principal  and  bis  feconds  are  guilty 
of  murder,  and  whether  the  feconds  fight  or  not,  H.  P. 
C.  47,  51. 

If  two  perfons  quarrel  over  night,  and  appoint  10  fight 
I  the  next  day  i  or  quarrel  in  the  morning,  and  agfee  to 
fight  in  the  afternoon    or  fuch  a  ccnhdcrablc  time  a  'ter, 
by  which  it  may  he  prvfumed  xhc  bio  >d  was  cooled  j  and 
•hen  they  meet  and  fight  a  Dtrd^  and  One  kill  the  other, 

it 


DUEL. 


DURESS, 


it  is  murder.  3  hp.  52 :  H.  P.  C,  4S  :  Ktl  56.  And 
whenever  it  appears,  that  he  who  kills  another  in  a  £W, 
or  fighting  on  afuddcn  quarrel,  was  mailer  of  his  temper 
at  the  time,  he  is  guilty  of  murder;  as  if  after  the 
c]U7sn-c]  he  fall  into  another  diftourfe,  and  talk  calmly 
thereon  ;  or  alledge  that  the  place  where  the  quarrel  hap- 
pens is  not  convenient  for  fighting ;  or  that  his  fhocs  are 
too  high,  it  he  fhould  fight  at  prefent,  £V,  KtL  $G; 
1  Lv>  1  So. 

1  f  one  ebeffttge  another,  who  refufes  to  meet  him,  but 
tells  him  thai  he  fhall  go  the  next  day  to  fuch  a  plate 
ihonr  bufinefs,  and  then  the  challenger  meets  him  on  the 
road,  and  aJTaults  the  other;  if  the  other  in  this  cafe  kill 
him,  it  will  he  only  manflaughter ;  for  here  is  no  accept- 
ance of  the  challenge,  or  agreement  to  fight;  and  if  tSe 
perfon  challenged  rct'ufeth  to  meet  the  challenger,  but 
tells  him  that  he  wears  a  ftvord,  and  is  always  ready  to 
defend  himfelf ;  if  then  the  challenger  attack  him,  and 
is  killed  by  the  other,  it  is  neither  murder  nor  man- 
flaughlerj  if  neceflary  in  his  own  defence*  Kel.  56, — See 
further  at  length  title  M.rd,.-  ;  and  as  to  Challenges,  title 
Challenge  to  Fight. 

DUKE,  Lat.  Dtuc,  Fr.  Due,  a  Duundc.']  Signified 
among  the  ancient  Romans,  duclorem  cxercitu^  fuch  as 
led  their  armies \  fincc  which,  they  were  called  ducett 
and  were  governors  of  provinces,  cjjV.  Jn  fome  nations, 
the  fovercigns  of  the  country  are  called  by  this  name ; 
as  the  Dale  of  Savvy,  Esta  In  England,  the  title  of  Duke 
is  the  next  dignity  to  the  Prince  of  Wales :  and  the  (irft 
Duh  we  hjd  in  England  was  Edward  the  Black  Priacet  fo 
fnmed  in  our  EfigHjb  hijtorics  for  heroic k  actions  ;  who 
was  created  DM  cfCotn^il  in  the  T  1th  year  cf  King 
Ed.  Iir.  After  which,  there  were  more  made  in  fuch 
manner  as  that  their  titles  defcended  to  their  pcfterity. 
They  are  created  with  folemnity,  per  cinfiurat'i  glad/i, 
ea/>par  W  chculi  ptirci  in  tapite  j/npoftiotsetn.  Canted.  Brit, 
f,  trjfj. — Sec  title  Peer, 

DUM  FUIT  INFRA  jCTATEM,  A  writ  whereby 
an  infant  who  had  made  a  feoffment  of  his  lands,  when 
he  came  of  full  age,  might  recover  thofe  lands  and  tene- 
ments which  were  fo  aliened  :  and  within  age,  he  might 
enter  into  the  land,  and  take  'a  back  a^ain,  ariti  by  hi? 
entry  he  fhoald  be  remitted  to  his  anceilor*s  right.  JVero 
A<i,\  4^6-  If  the  hufband  and  wife  alien  the  wife's 
land,  during  the  nonage  of  both  of  them,  the  w  ife  at  her 
full  age  after  the  death  of  the  hulband,  mall  have  a  writ 
of  dujn  fuit  infra  a-tatem,  M>  1 4  E.  3.  By  this  wfii  to 
the  fheriff,  he  mail  command  A.  that  he  render  to  B. 
who  is  of  full  age,  two  mefiuages  and  land?,  EoV.  which 
B*  demiied  to  I  a  /;  ht  10 at  niithin  ezge^  as  he  faith  ; 
or  into  which  the  faid  A,  hath  not  entered,  but  by  C. 
to  whom  the  faid  fl.  the  fame  demifed  j  and  unlcfs,  &^c. 
N.  B.  477, — See  title  Infant. 

DUM  NON  PL* IT  COMPOS  MENTIS,  Is  a  writ 
that  lay  where  a  man  not  of  found  memory  aliened  any 
lands  or  tenements,  agninft  the  alienee.  And  he  Qui] 
alledge  that  he  was  not' of  fuse  m  ••■  wrj ,  bat  being  vifited 
with  infirmity,  loft  hi*  discretion  for  a  time,  fo  as  not  to 
be  capable  of  making  a  grant,  ctfr.  Neat  N*/*  Br,  449. 
See  title  Dif ability  \  Lunatk\  and      H*  &•  ^02. 

DUN,  D&w/t,  Which  termination  is  now  varied  into 
dott\  it  fignifles  a  mountain  or  high  open  place;  fo  that 
the  names  of  thofe  towns  which  end  in  dm*  or  dm,  as 

Vol,  L 


Afodo*,  tdc.  were  either  built  on  hills,  or  near  them  jn 
open  places.  Dwi/fdav. 

DUNSETTS,  Thofe  who  dwell  on  hills  or  motro- 
tains. 

DUNUM;  Duma,  DttaMrhim^  A  down  or  h:!L  Charr. 
MSS. 

DUODENA,  A  jury  of  twelve  men.  PH^,*g& 

DUODENA  MANU,  Twelve  witness  to  purge  a 
criminal  of  an  offence.  See  titles  y urate duodecimo  tt/anu ; 
IVaget  of  Lerjji 

DlTl.r.X  ',U.L;[-.::L.\.  A  Proceft  eccleiafticat.  Sec 
Dcu&lr  parrel. 

DUPLICATE.  Js  ufed  for  the  fecond  letters- patent, 
granted  by  the  Lord  Chancellor,  in  3  cafe  wherein  be 
hj'd  before  done  the  fame  j  which  were  therefore  thought 
void.  Crump.  JvrifLjVi.  2  j  5,.  But  it  is  more  commonly 
a  copy  or  tranlcript  of  any  deed  or  writing,  account,  l£e, 
or  a  fecond  letter,  written  and  fent  to  the  fame  psny 
and  purpoic  as  a  former,  or  a  copy  of  difpatches  for  fear 
of  a  mi/carriage  of  the  iirft,  or  for  other  reafons.  See 
hot.  4.  Car.  z.c.  io. 

It  is  alfo  the  name  of  the  difcharge,  given  by  the 
quarter  f< (lions,  t^r.  to  an  infihent  dtbt&r,  who  takes  the 
benefit  of  an  aft,  for  relief  of  influent  deltin^  with  re- 
fpeft  to  the  imprifonment  of  their  per  fons. — See  title  In- 
ftdvtnt* — See  alfo  title  Pawnbrokers. 

DUPLICITY  impleading.  This  mule  be  avoided  at 
it  begets  con  full  on.  Every  plea  muft  be  lira  pie,  intiret 
connected  and  confined  co  one  Jsngfe  point  :  it  mutl  ne- 
ver be  entangled  with  a  variety  of  dilKnft  independent 
anfwers  to  the  fame  matter  \  which  muft  require  as  mai^y 
different  replies,  and  introduce  a  multitude  of  ifl'uei 
upon  one  and  the  fame  point.  See  titles  Double  Plea  5 
Pleading, 

DURANTE  ABSENTIA,  Admimjlrat'mu  An  ad- 
miniilration  granted  when  the  executor  is  cut  of  the 
realm,  to  continue  in  force  until  his  mum.  See  this  Did. 

title  Exceutor. 

DURANTE  Ml  NO  RE  ^ETATE,  Ad*mifr*thm<  An 
infant  cannot  act  as  executor  unit]  feventeen,  during 
which  minority  this  adminiftration  is  granted,  See  tills 
Executor, 

DURDEN,  A  thicket  of  wood  in  a  valley.  €^0, 
DURESS,  Dttntirf,  Conftraint.]  Whatever  is  done 
by  a  man  to  favc  cither  life  or  limb,  is  looked  uponas 
done  by  the  higheft  necciTity  and  compulfiorj.  Thereforft 
If  a  man  through  fear  of  death  or  mayhem,  is  prevailed 
upon  to  execute  a  deed,  or  do  any  other  legal  a<fr,  thefe, 
though  accompanied  with  all  other  requifite  fbl enmities, 
may,be  afterwards  avoided,  if  forced  upon  him  by  a  well- 
grounded  apprchenfion  of  lofing  his  life,  or  even  his 
limbs  in  cafe  of  non  compliance.  2  hjl*  4.8 3. * — And  the 
fame  i>  alfo  a  fafiidebt  exenfe  for  the  commiflion  of  many 
mifdemeanours.  The  conftraint  a  man  is  under  in  thefe 
circiunftancc*,  is  called  in  law  Durrf ;  of  which  there 
are  two  forts,  Dttrtfs  tf  Imfr  foment ■,  v  here  a  man  actu- 
ally lofes  his  liberty  ;  and  Durtfi  per  mittas ;  (by  threats) 
where  the  hardlhip  is  only  threatened  and  impending. 

If  a  man  is  under  Durrfs  of  h$iprifon*ncut ,  or  illegal  re- 
Hraint  of  liberty,  until  he  feals  a  bond  or  the  like,  be 
may  alledge  this  Durtls,  and  avoid  the  extorted  bond. 
Biit  if  a  man  be  lawfully  imprifoned,  ar.d  either  to  pro- 
cure hii  diftharge,  or  on  any  other  fair  account,  z 
3  8  bond 


DURESS. 


DURH  A  M. 


Bond  or  deed,  this  is  not  by  Durefs  of  imprtfonmcnt, 
and  he  is  not  at  liberty  to  avoid  k.  2  bf.  4S2.  Ice  this 
Diet,  title  Ptifoner. 

Durefs  ftt  miuas,  is  either  for  fear  of  lofs  of  life,  or 
elfc  for  fear  of  mayhem  or  lofs  of  limb.  And  this  fear 
mutt  be  upon  fufticient  reafon  \  mm fiffuio  tujvflibet  vani 
el  met  in  J  ft  bmhtis,ftd  talis  eui  f»git  catlcrc  \m  vrrtm  ««r- 
/«««.  ****  ft  2-  *  5:-A  of  battery,  (or  being 
beaten)  though  never  lb  well  grounded,  is  no  Lhref  ; 
neither  is  the  fear  of  having  one's  houfe  burned,  or  one's 
jjood*  taken  away  and  delHoycd  ;  becaufe  in  thefe  cafe, 
Jhould  the  threat  be  performed,  a  man  may  have  fatis- 
£1  it  ion  by  recovering  equivalent  damages;  but  no  fuit- 
able  atonement  can  be  made  for  the  lofs  of  lite  or  limb. 
2  Inji.  4S5. — See  1  Ctmrti.  131,  6. 

As  to  criminal  cafs — In  time  of  war  or  rebellion,  a 
man  may  be  jutkitied  in  doing  many  treasonable  act*  by 
compulsion  of  the  enemy  or  rebels,  which  would  admit 
of  no  excufc  in  time  of  peace,  t  Hal.  P.  C.  50.  This 
however  feems  only  or  at  leaft  principally  to  hold  as  to 
pofitive  crimes,  fo  created  by  the  laws  of  Society  ;  and 
a  ich  therefore  Society  may  excufe  ;  but  not  as  to  nntu- 
i  J  offences  fo  declared  by  the  laws  of  God.  Therefore 
though  a  man  may  be  violently  afTaulicd,  and  hath  no 
otbrr  poffible  means  of  efcaptng  death,  but  by  killing  an 
innocent  perion  ;  this  fear  and  force  lhall  not  acquit  him 
of  murder,  for  he  ought  rather  to  die  himfclf  than  efcape 
by  fuch  means,  t  Hal.  P.  C.  51.  But  in  fuch  a  cafe  he 
is  permitted  to  kill  the  afTailant ;  for  there  the  law  of  na- 
ture aud  felf  defence  have  made  him  his  own  protector. 
4  Cctnm.  30. — Sec  this  Dictionary,  titles  Bonn  and  F< me  ; 
Selmy;  Murder,  iiC 

Fait&tr  as  to  civil <aft$. — It  has  been  adjudged,  that  if 
a  man  makes  a  deed  by  Durefs  done  to  him  by  taking  of 
"his  cattle,  though  there  be  no  Dutefs  to  his  pcrfon,  yet 
this  (hall  avoid  the  deed.  2  Danv.  Mr,  686.  If  a  pci  (on 
threaten  another  to  make  n  deed  to  a  third  pcrfon,  it  is 
by  Durefs,  and  void  ;  ns  if  fuch  third  petfon  had  made 
the  threatening,  z  Fuji .  482  :  3  Iifi.  92  :  4  h/f.  97.  And 
where  a  man  is  imprifoned  until  he  makes  a  bond  at  an- 
other place  ;  if  afterwards  he  doth  it  when  at  large,  the 
bond  is  by  Dunft,  and  void. 

If  a pcilou  be  arretted  upon  an  action  at  the  fuit  of 
another,  and  the  caufe  of  action  is  not  good,  if  he  make 
a  bond  to  a  llranger,  it  is  rot  Durefs-,  though  if  he  nuke 
i:  to  the  plaintiff,  it  is,  and  being  fued  upon  the  bond, 
he  may  plead  it  was  made  by  Di"ff,  and  fo  avoid  it: 
alio  the  party  fhall  have  an  action  for  the  falfe  imprifon- 
oicnt  it  felt*,  t  Ry-  119:  Perk.  $  16:  Crtmp.Jt.t\  296: 
1  Lei.  Ave.  494.  If  rhe  arrcft  is  under  colour  of  legal 
ftwfh  the  action  muft  be  a fptciul aQtort  on  the  cafe,  not  J»n 
ait  ion  of  trcffmft  iihft  eimrs. 

U  one  imprifcneJ  make  an  obligation  by  Dtnefs,  and 
after  he  is  at  large,  takes  a  defcafancc  upon  it ;  this  will 
rjtop  him  to  fay  u  was  made  per  Duffs.  And  where  A. 
tnJ  B.  by  Durefs  fo  B.  feal  a  bond  or  deed,  it  may  be 
good  as  to  A.  that  was  never  threatened.  3  H.  6,  16  :  Biv. 
17  :  M:ch.  7  'fa..  t.~ See  43  E.  3.  :c :  2  Dam\  636. 

A  man  mail  not  aioid  a  deed  by  Dwch  of  a  ilr.inger  : 
for  it  hat ii  been  held  that  none  fhall  avoid  his  own  bond 
U.t  tl.e  impri:'u:  :r,cnt  or  danger  of  any  other  than  of  him- 
frlf  only.  CVa.  Jr.c.  187.  Yet  a  Ion  fhall  avoid  his  deed 
by  Duffs  of  the  father:  and  the  huiband  fhall  avoid  a 
deed  made  by  DureJ\  ol  the  wife;  though  a  fetvant  fhall 


not  avoid  a  deed  m3dc  by  Ds>rft  of  Lis  matter,  or  <l.e 
maiWr  the  deed  fealcd.by  D.  r<-fi  of  his  fervant.  2  Da&v. 
686.  If  a  man  U  taken  by  virtue  cfa  prifcefs  iiTuing  out 
of  a  court  that  hath  not  power  to  gram  it ;  or  in  cuficJy 
on  a  f  life  charge  of  felony,  cj?r.  and  fc:  hU  enlargement 
and  difcha'ge  gives  bond,  klv.  this  may  be  avoided,  as 
taken  by  Duref.  C>o.  El.  646 :  4  fofl.  97  :  Allot  Q2. 

A  ftatute  merchant  may  be  avoided  by  audita  auorla, 
becaufe  it  was  made  by  or  imprifonmcnt.    A  will 

(hall  be  avoided  by  Durr/t  or  menatc  of  iinpriibnmcnt. 
A  feoxTmcnt  made  by  Dmtf  U  voidable  ;  but  not  void* 
Hut  no  averment  fhall  be  taken  a  gain  (1  a  deed  inrolled, 
that  it  wa»  made  by  Dtaef.  1  Bel.  Abr.  ?.6z  :  2  Danv* 
685.  A  marriage  had  by  Durefs  is  voidable:  and  by 
Stat.  31  H.  6.  e.ij,  obligationst  flatutes,  £;7.  obtained 
of  women  by  force,  to  marry  the  perfons  to  whom  made, 
or  orhcrttife,  unlefs  fur  a  jufl  debt,  are  declared  void. 
If  a  pcrfon  executes  a  deed  by  Duref,  he  cannot  plead 
noa  eft  faJftem ,  becaufe  it  is  his  deed;  though  be  may 
avoid  it  by  fpecial  pleading,  and  judgment  Si  aGio,  &e. 
5  AV/>.  119.  Records  may  net  regularly  be  faid  to  be 
made  by  thrift,  and  therefore  fhall  not  be  avoided  by 
this  pica  or  pretence.  2  Sltcp.  Air.  3 1 9.— -See  further  this 
Diet,  title  fraud;  Fine,  tstc. 

DURHAM,  The  bifhoprick  of  Durham  was  diflclvcd, 
and  the  King  to  have  all  the  lands,  fjfe.  by  Stat.  7  E  l.  6. 
But  this  act  was  afterwards  repealed,  and  the  bifliopjitk 
newly  erected,  with  all  jurifdiction  ecclefiaflical  and'  tem- 
poral annexed  to  the  County  Palatine.  The  jaliitcs  of 
the  County  Palatine  of  Durham  may  levy  fines  of  lands 
in  the  county:  and  wri's  upon  proc'amation,  feV,  arc  to 
be  directed  to  the  bifhop.  Stau.  5  e.  27  :  31  BJ-z. 
c.  2.  Writs  to  elect  members  of  parliament  in  the  County 
Palatine  of  thriam  mall  go  to  the  bifhop  or  his  chan- 
cellor, anu'  be  returned  by  the  (heriff,  tffc.  Stat.  25  Car. 
Z.  c.  9.— See  further  title  Carmtin-Palar'ne. 

As  to  the  Courts  of  which  three  Counties,  and  the  Royal 
Franchifecf£.V,  we  may  here  infertwhne  was  thereomitted. 
They  are  a  fpecie*  of  private  courts  of  a  limited  local  jurif- 
diction, and  having  at  the  fame  time  an  exclufivc  cogni- 
zance of  pleas  in  matters  both  of  law  and  equity.  4  In?. 
213,  X:  Firch.  R.  452.  In  all  thefe,  as  in  the  Piinci- 
pality  of  IVal't  the  Ring's  ordinary  writs  ifluing  under 
the  L-rca:  Sejll  out  of  Chancery  do  not  run  ;  that  is  they 
are  of  no  force.  For  as  originally  all  jura  regalia  were 
granted  to  the  Lords  of  thefe  Counties-Palatin?,  they 
had  of  courfe  the  fole  admiritlration  of  jultice  by  their 
own  judges  appointed  by  theml'elves,  and  not  by  the 
Crown.  It  would  therefore  be  inccngruous  far  :he  King 
co  fend  h  s  wri:  to  direct  the  jutige  of  another's  court  in 
what  manner  to  adminifter  juilice  between  the  fuitors. 
Eut  when  the  privileges  cf  ihefe  Cauntiei- Palatine  were 
abridged  by  S...t.  27  id.  3.  c.  24,  it  was  alfo  enacted, 
that  all  wri;s  ?nd  procefs  fhould  be  made  in  the  King's 
name,  but  fltauld  be  teUcd  «.  r  *  unclTci  in  the  name  of  the 
owner  of  the  Fraochifc.  Wherefore  all  writs  whereon 
nclions  arc  founded,  and  which  have  current  authority 
hrre,  mult  be  under  the  feal  of  the  icfpcclive  fiancbifcs; 
the  two  former  aS  which,  Ohtfllf  and  Lnscafer,  arc  new 
united  to  the  Crcwn,  and  the  iwo  latrer  (Durham  and 
Ely)  under  the  government  of  their  frveral  bifhops  And 
the  judges  of  aflifc  who  fit  therein,  fir  by  virtue  of  a  fpe- 
cial uimoutiioa  from  the  owners  of  the  fcvtral  franchises. 


and  under  the  fea!  thereof,  and  not  hy  the  ufaal  cotn- 
miffions  under  the  Great  Seal  of  England*  5  Comm.  ;8. 

DURSl.EY,  Signifies  Irfrwi  without  wounding  or 
UoodflictL  vttlga  ^  kimu  Mh-<Kt> 

D  U  ST  Y  - 1-  GOT",  See  Court  oj  Pitiv  w  Ar. 

DUTCHY  COURT  op  LANCASTER,  See  title* 
Ch&tttUm'  of  the  Dutch  </  Lsmtafitf ;  CwKticf-Pntj/hic 

DUTIES  of  pnfom.  Allegiance  is  the  duty  of  iht  ptc;Jes 
frotefthu  the  fluty  of  the  magi/irate  i  yet  they  are  recipro- 
talfy  the  rights ,  as  well  a<;  r/flf/V/  of  each  other,  Allegiewtt 
is  the  of  the  mft£iflratt1  aid  pJstcfisQn  :he  iv^i  of 

the  V  f/-.  1  123, 

DUTY,  Any  thing  that  is  known  to  be  due  by  law, 
and  thereby  recoverable*  is  a  duty  before  it  is  recovered  ; 
becaufe  the  party  inicjeiU'd  in  the  fame  hath  power  tore- 
cover  it.  1  LitL  495. 

D WE  LUNG  HOUSE,  A  man  may  aflemhte  people 
together  lawfully  {at  leaft  if  they  do  not  exceed  eleven) 
w  ithout  danger  of  raiftng  a  riot,  rout,  or  unlawful  af- 
fcmbly,  in  order  to  proteft  and  defend  his  houfe  ;  which 
Jne  is  not  permitted  to  do  in  any  other  cafci  1  Hal.  P.C. 
547  :  4.  Oimfft*  -224- — Sec  titles  Burglary  \  Riot. 

DVVIWED,  Cenf*wJ\  from  whence  comes  the  word 
Jwitm, 


DYERS,  fJy  Stat.  3  ^  4  E.  6.  r.  2,  No  dyn  may  dyt 
any  cloth  with  orchel;  or  \vith  Diaz: I,  to  make  a  falfe 
colour  in  cloth,  wool,  Est.  on  pain  of  zqj.  By  Star. 
2  j  Kim*  9,  Dytrt  are  to  fix  a  feal  of  lead  to  clot  fib. 
with  the  letter  M.  to  mew  that  they  are  well  tnathered, 
Ac.  or  forfeit  3  /.  \d.  /*>  yard.  By  Stat.  23  Geo.  3.  c*  1  j? 
fetters!  penalties  arcinfti&ed  on  dycrit  who  dye  any  eloiln 
deceitfully,  and  not  throughout  with  woad,  Indico  and 
mather  >  dying  blue  with  logwood  to  forfeit  afit/i  Dyerr 
in  LorJon  are  fubjeft  to  the  infpetfion  of  the  Af:  /  Cm- 
p;j>',  who  may  appoint  fearchers;  and  out  of  their  limits, 
fulLiccs  of  the  peace  in  feOions  to  appoint  them  :  oppo- 
sing the  fcarchers,  incurs  vol,  penalty. — See  this  Diet* 
title  Lttlmurers  \  Mumtfathayi  s. 

DYKE-REED,  rather  DYKE  REVE,  An  officer  that 
hath  the  caru  dv.d  overfight  of  the  dy&m  and  drain*  in. 
fenny  countries ;  as  of  Deeping fern,  &.\  mentioned  ia 
Stat.  16  &/  17  Car.  i*f.  11* 

DYRGE  or  DIRGE,  A  mournful  fang  over  the  dead; 
from  the  Teutonick  4jrJcet  Iaudaret  to  praife  and  extol, 
whenre  it  is  a  laudatory  fong.  Cwvrf. 

DYRENUM,  A  ditty  or  fong> — /W/v  am  0$  ac 
pkm  dyreno  ;  to  fing  harveft  home.  Parwb.  Aeaia,  3*0. 


E. 


E  AD 
Eadling,  &t&Mi*gf 

E  AH  ALUS,  from  the  Sax.  Salt,  Cervifla,  tV  Hust 
Domus.]  An  alc-houfe:  In  the  law:  of  King  Alfred  we 
often  find  this  word. 

EALHORDA.  The  privilege  of  afiiilng  and  felling 
*r/r  GiiA  k,  o  .  It  is  mentioned  in  a  charter  of  K!,;^  i-/t«. 
II,  to  the  abbot  of  Glaflvnhwy* 

E  A  LD  E  R  M  A  N ,  o  r  £.  ftWto  jw-  •/.  J  A  mong  the  Saxons  wa* 
as  much  a»  £W  with  the  Danes.  Camhd,  Brit.  107,  Abb 
an  eJWr,  fenator,  &i\  Ealdtnnm  or  ahierrtirn,  are  now 
thofL-  th.it  r.re  afibciatcd  to  the  mayor  or  chief"  officer  in 
the  common  council  of  a  city  or  borough  town,  AVar. 
24  //-  8.  r,  13,  See  titles  Ah!cnnrn\  Spdflt*  Attg.Sax.  Gov. 
1 6 1 ,  2iO,     257.      and  Lord  Lytt.Hijl.  H,  II. 

*-P*5'  n  ...... 

...  Sax.  £i»rAr,  Lat.  Cww.]  This  it  js  hid  was  a 
grtaJ  kit  among  the  Saxons,  and  is  the  moft  ancient  of 
the-  EntJi/b  peerage  1  there  being  no  title  of  honour  ufed  by 
our  pre  lent  Nobility  that  was  likcwife  in  ufe  by  the  Saxon f, 
exi-t-pt  tiii>  of  £W;  which  was  ufually  applied  ro  the 
Firft  in  the  Royal  Line.  Vrrfltgan  derive ih  this  word  from 
the  Dutch  Enrt  i.e.  Honour,  and  Eibelt  which  fignirtcs 
Noble :  But  whencefocver  it  b  derived,  the  fit  to  &&} 
was  at  length  given  to  thofe  who  were  atfbciates  to  the 
King  in  his  council  and  martial  actions  ;  and  the  method 
of  inveftiture  into  that  dignity  was  per  dx&urom  $la- 
iiiit  without  any  formal  charter  of  crsation.  Disg- 
AatVs  Hraniiiikjh.  302.  William  the  Firft,  called  the 
Cc/tguercr,  gave  this  dignity  in  fee  to  his  Nobles,  annex- 
ing it  to  this  or  that  county  or  province;  and  atlot- 
ing  them  for  the  maintenance  of  it  a  certain  portion  of 
money  nrilmg  fj'om  the  prince's  profits,  for  the  pleadings 
and  forfeitures  of  the  provinces.  Can  J*  And  formerJy 
one  Earl  had  divers  {hires  under  his  government,  and  had 
lieutenants  under  him  in  every  fhire,  fuch  as  are  now 
;.       ;  3:.  appears  by  divers  of'  our  old  Ibtptes.  C*W. 

But  about  the  reign  of  King  Jshn  and  ever  fince,  our 
Kings  have  made  Earh  cf  counties,  by  charter  ; 
giving  them  no  authority  over  the  county,  nor  any  part 
of  the  profits  arifing  out  of  it ;  only  fometimes  they  have 
had  an  annual  fee  out  of  the  Exchequer,  tiff.  An  Eart% 
Ccmtrt  was  heretofore  correlative  with  a>m*>iltatvs\  and 
anciently  there  was  no  hul  na^  a  m'rc  or  county 

for  his  f&itftm ;  but  of  late  times  the  number  of  Earh 
very  much  iocreafmtj,  feveral  of  them  have  chofen  for 
their  title*  forae  eminent  part  of  a  county,  confidcrable 
town,  village,  or  their  own  feats,  Ecfcdes  thefe  lo- 

cal Earls  j  there  are  fome  perfonal  and  honorary  ;  as  Earl- 
Marpal  of  England;  See  titles  Confialdt\  Cwrt  of Chival- 
ry ;  and  others  nominal,  who  derive  their  titles  from  the 
names  of  their  families,  Lex  ConfliiHtivHis,  p,  78.  Their 
place  is  next  to  a  Marquis,  and  before  a  Yifcouni  i  And 


EAST 

as  In  very  ancient  times,  thofe  who  were  created  Counts  or 
Bark,  were  of  the  blood  royal  j  our  Britljh  monarch*  to 
this  day  call  them  In  all  public  writings,  *k  Our  moil  dear 
Coufm  They  a]  To  originally  did,  and  (till  may  ufc  the 
fly 3 e  of  Nw.    See  titles  Ctmrstee-  ;  Peers;  Sheriff. 

EARNEST.  Money  paid  in  part  of  a  larger  fum,  or 
part  of  the  goods  delivered,  on  any  contract,  ttfr.  which 
being  done  by  way  of  rm-nrfl^  the  property  of  the  goods  is 
abfolutely  bound  by  it;  And  the  buyer  may  recover  the 
goods  by  action,  as  well  as  the  vcwhr  may  the  price  of 
them.  And  by  the  fhtute  of  frauds,  Stat*  tg  Car.  2.  e, 
3,  No  contract  for  fale  of  goods,  to  the  value  of  to/, 
or  marc,  to  be  valid,  unlefs  luch  cartiefl  is  made  or  given. 
Sec  title  Frauds, 

EASEMENT,  Aiftamratum,  from  the  Fr,  Arfry  Ccm- 
mvdifas.'}  Is  defined  to  be  a  fervicc  or  convenience,  which 
one  neighbour  hath  of  another,  by  eharttr  or  prcfaiptioti, 
without  profit;  as  a  way  through  his  land,  a  fink,  or 
fuch  like.  Ktich*  ioj.  A  perfon  may  prefcribe  to  an 
fajement  in  the  freehold  of  another,  as  belonging  to  fome 
ancient  houfe,  or  to  land,  &rV.  And  a  way  over  the  land 
of  another  ;  a  gare-way,  water-courfe,  or  warning  place 
on  another's  ground,  may  be  claimed  by  f-tv/rripfiiTt  as 
eafcmtHti.  But  a  multitude  of  perfon s  cannot  prefcfib;  ; 
though  for  an  eaf;m*ni  they  may  plead  cuftom.  C?o.  yac* 
170:  254.:  %  Afod,  294-    To  allege  an  iafemsnt 

by  tonfuevit  only,  is  the  bell  way:  And  things  of  necef- 
/i:y  Ihall  not  be  e^tinguifhed  by  unity  of  po/Teffion  ; 
but  a  way  of  cafe  may  be  thus  extinguilhed.  hil.  Ahe* 
406.  See  title  Prtfaiptfox. 

EASTER.  The  name  of  a  gotLlefs  which  the  Saxm 
worflttpped  in  the  month  of  Apsl,  and  fa  called,  hue  a  Life 
fhc  was  the  goddefs  of  the  Bfamr,   In  our  church 

it  is  the  feall  of  the  Paffo'veri  in  commemoration  of  the 
scJtVrir.gs  of  our  Saviour. 

EAST-INDIA  COMPANY. 
A  Corporation  or  " United  Compivy  of  Mer- 
chants op  England  trading  to  the  East  In' dies;'* 
which  name  is  given  to  [hem  in  Stat .6  Jinn.  t.  ly,  $  13* 
More  explicitly,  according  to  their  charter,  and  the  ad- 
judmeat  of  their  rights  by  Star.  0  ^  to  Will.  3,  c+  44.  § 
6l  j  trading  "into,  and  from,  the  Eaft-Ind<itf  in  the 
countries  and  parts  of  Afui  and  A/tica,  and  iu,  to,  and 
from  the  IQands,  porn,  h,,veni,  cities,  crcelcs,  towns,  and 
places  of  Ajfa,  Africa  and  Amtrka^  or  any  of  them  be- 
yond the  Cape  vf  God  f&pr,  to  the  Straights  cf  Magellan, 
where  any  trjde  or  tratft.k  of  merchandize  i*  or  may  he 
ufed  or  h.idj  and  Lo  and  from  ct  ery  of  them," 

The  Law* 
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The  laws  relative  to  this  important  Company,  fhall 
be  con fidered  in  the  following  order. 

I.  Tit  Orioiv,  and  Union  of  the  Old  and  Nczu 

Eafl  tndia  Companies, 
IL  The  State  t>f  the  prrfentTLzft.  India  Company,  and 
tie  Regulations  by  tatam  Statutes,  ami  otbenvife 
relating  thereto. 

III.  The  Rights,  permanent  and  temporary,  of  the  pit- 
fent  Eafl  India  Company. 

IV,  Statutes  relative  to  the  prefent  Eail  India  Com- 
pany j  particularly  tic  Statute  33  Geo.  3.  c.  52, 
"/or Jetthng  the  Government  and  Trade-  of India,  and 

fw  the  Appropriation  of  the  T&niterial  R#wmt&  and 
Profits  of  the  Trade," 

I,  The  pass  ace  by  fea  to  the  peninfula  of  India, 
and  the  Eaftvvard  part  of  the  Continent  of  Afia,  the  pre- 
sent feats  of  our  Ajiatie  trade,  was  not  discovered  till 
about  the  latter  end  of  the  15th  century;  and,  of  the 
various  attempts  made  from  hence  by  individuals,  to 
open  a  trade  thither,  none  proved  fuceefsful  until  Queen 
Elizabeth  A.  D.  1 6  00,  efrablifhed  the  fir  ft  incorporated 
Company  by  the  name  of  tht  London  Ea/t  India  Company. 
After  a  long  feries  of  difaflers  and  Joiles  this  Company 
obtained  from  the  country  powers  of  /. idia,  at  a  great  ex- 
pence,  the  privilege  of  a  limited  trade  in  certain  parts  of 
India,  and  Ptifia  ;  and  of  making  fmall  fet  Elements  ur 
houfes  of  trade  called  Faeloriei  for  the  refidencc  of  their 
factors  and  fervants.  Jn  thole  times  the  charters  of  the 
crown,  and  the  powers  which  they  conveyed  were  not 
thought  to  require  parliamentary  fanftion  ;  nor  was  it 
till  after  the  Restoration  that  the  rights  or  authorities 
tic  rived  under  them  to  the  Company,  were  firft  called  in 
queftion. 

By  the  interruptions,  however,  of  fpeculative  adven- 
turers, called  Intcrhpersy  whp  had  begun  torefifl:  the  ex- 
clufive  claims  cf  the  Old  Companys  under  their  char- 
ters, on  the  ground  of  their  wanting  the  fanflion  of  p.ir- 
li  irr.entary  authority,  and  by  occafional  failures  of  inveft- 
ments  of  goods  from  abroad,  and  the  then  not  un fre- 
quent loCes  of  fhtps  in  their  pafTage.  the  commerce  of 
the  Company  was  often  chequered  with  difaficrs  and  dif- 
appointmerus. 

NotwithfUnding  thefe  difcouragements  the  Company, 
fbrfb&l  by  degrees  various  factories  and  houfes  of  trade, 
both  in  India  and  Perjsa.  When  by  this  means  they  had 
at  length  become  more  fuceefsful,  various  attempts  were 
made  to  induce  the  Crown,  and  even  Parliament  it&tf  to 
interpofe  and  revoke  the  charters  of  the  Company  j  fume 
on  pretext  that  every  man  had  an  equal  right  to  trade 
in  the  Eafi  as  well  as  in  the  Wtjt  Im&ei\  white  others 
hoped  to  effect  it  on  propofals  of  terms  of  advantage  in 
point  of  public  finance,  that  they  might  thcmfelvei,  be 
erected  into  an  exclufive  Company. 

Such  was  the  ftate  of  things  in  1693  \  when  the  Com* 
pany,  by  an  accidental  failure  in  the  payment  of  a  fmall 
duty  which  had  been  impofed  on  their  capital  flock, 
(See  Stat.  4  tif  5  IV.  6tf  M,  c.  15.  5§  10,  li,)  gave  an 
opening  to  Government  to  determine  their  ehartere,  ren- 
dered void  by  ihat  default;  and  though  in  (he  fame  year 
the  Crown  to  obviate  all  doubts  revived  their  powers 


were  obliged  to  fubmit  to  a  condition,  that  their  capacity 
of  trading  fhould  in  future  be  determinable  on  three 
years'  notice.  The  legal  obflaclc  to  the  creeling  a  netf 
Company  being  thus  removed,  the  Stat*  9 <&  10  W.  3*  £. 
44,  was  paffed  for  borrowing  two  millions  on  a  loan  a c 
^percent,  towards  carrying  on  the  war;  and  a;  an  en- 
couragement to  fubfcriUcrs  it  was  declared,  that  they 
fhould  be  incorporated  by  a  charter  from  the  King  into 
a  general  fociity\  with  liberty  for  each  individual  mem- 
ber to  trade  to  India,  and  the  other  limits  of  the  old 
Company's  exclusive  charter;  fo  that  the  value  of  his 
exports  exceeded  not  his  fh.ire  of  this  loan  or  capital  : 
and  thatfuch  of  the  fubferibers  as  fhould  choofe  to  con- 
vert (heir  fubferiptiona  into  a  joint  flock,  fhould  .  be  at 
liberty  fo  to  do,  and  be  incorporated  by  a  feparate  charter 
by  the  name  of  Tie  Englijb  Eaji  India . tympany  ;  with  thc^ 
privilege  of  trading  with  and  to  the  amount  of  fuch 
joint  flock-  All  perfonsbnt  thofe  incorporated,  and  fuch 
as  they  fhould  licenfc  were  prohibited  from  this  trade, 
except  the  old  Company  j  who  had  time  given  them  to 
wind  up  their  commercial  affairs. 

The  a£l  referved  a  power  to  determine  the  charters 
both  of  the  General  Society  and  the  New  Company  after 
September  171  I,  on  repayment  of  the  loan  spd  three 
years*  notice. 

The  bulk  of  the  fubfenbers  having  agreed  to  trade- 
as  a  feparate  Company,  with  a  joint  itock,  the  ! 
Company,  to  whofc  prejudice  the  two  new  corporations 
were  to  be  ercfted,  found  means  to  become  members 
for  a  very  large  proportion  of  the  loan  of  two  million^. 
With  an  intereft  thus  acquired  they  joined  with  the- 
£n%lijh  Company,  and  by  means  of  their  fu  peri  or  know- 
ledge and  poffeflions,  they  obtained  a  decided  Influences 
in  the  general  courts  of  the  new  Company,  and  thus 
paved  the  way  to  that  union,  which  afterwards  took 
place  in  iycz;  and  which  A.  D.  iyoS  was  confirmed 
by  parliament,  by  Staf*  6  Ann.  c.  ij.  By  the  terms  of  this 
union  the  warehoufes  at  home  and  fhippinj,  and  alio 
all  the  fettlemcnts  and  factories  of  the  old  Company  in 
the  Eafi- Indies,  Per/id  and  China,  including  the  iflands 
of  Bombay  and  Saint  Helena  with  their  dependencies,  and 
ail  their  rights  and  privileges  however  derived,  became 
veiled  in  the  United  Company  }  e?:cept  their  Bsdj  Politic 
which  was  furrendcred  to  the  Crown. 

The  curious  reader  may  with  to  learn  what  became 
of  the  General  Society,  whofe  members  were  individually- 
aulhorifed  to  trade,  as  far  as  the  value  of  their  fub- 
firi  prions  in  good*  exported  from 
be  difcovered  of  ihem  is,  that  thou 
incorporated  by  the  Ring's  cbjrter 
legally  authorized  to  fend  mips  to  1 
not  with  certainty  appear  that  an 
fitted  out  by  them  :  and  that  tha 
of  being  concerned  in  the  trade  tc 
a  joint  flock,  were  fo  evident  th^t 
union  of  the  two  Companies,  out 


All  that  can. 
y  were  actually, 
were  therclore 
r  dina,  it  does 
fhip  was  ever 
or  advantages, 
orried  on  with 
^e  time  of  the 
s  whole  loan  of 

two  millions,  only  7,  200/.  then  remained  the  property 
of  the  feparate  traders  of  the  General  Society ;  ;ind  iliac 
this  fum  alfo  was  foon  abforbed  in  the  Unittd  Company, 
whofe  capital  or  trading  flock  by  which  their  divide cd 
of  profits  was  to  be  governed,  thereupon  becjunc  iixed 
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f NtAft Gi' M[5*t  of  the  Company '5 

f'NM  W^fc  fiJrtW'  in    1 7C Si  (Sf<tl.  &  *»  l,.^  :j  wllCfl 

tJtrV  dt'il  Cuinp^ir*y  baii»aineti  with  the  Public  to ad- 
1  »n.«*  1 ,  -co.  coo/,  a*  a  ban  but  without  any  inUrrrit  ; 
('>r,  which  (M*>*»it  as  th:  fame  thinjf,  :ir  a  reduced  hi 
ti?r¥#  r'!    5  -  "  "  the  ivso  lOrtri*  uoujjtiitly  ;1  for 

'•1  catcttttcn  r.f  thnj  term,  ;n  the  c.v.loute  ujUc,  .of 
fijti'rn  ypnti  j  rn.f  {fjij-n  ili^ir  nomifml  trjiiiag  cipiul  on 
-  "    •;  ividsed  uu>  ra-ide,  became  advaattd  to 

In  1-1;  the  Company  peiiliOO'  J  P. .1  lament,  fen 
the  ground  that  the  term  whkb  remained  unexpired  i:i 
their  t:ade  wus  too  more  to  admit  their  rt&ing  the  ex- 
peace*  6f  regaining  and  lecurjnj  tht  ttyfer  fruit,  which 
Met  been  tngrofled  by  ijie  Aw,  \}  ih,it  their  corporate 
l  -  i.rv  rv/hr  be  continued,  though  the  debt  due  10 
1  keai  ii  .1  the  ]'u'.!ic  liquid  b 
tjjtji:e  of  this  pcd.jon  the  Su 
(far  '*prihi3i 
mining  iheii 
(  or  the  PiiHl 

jkjfcd  to  hjv 
>:ve  trade  is 


't;itr  pro  vi  foe 

inccrf  oration  j 


in  io. .■:<.-. 

o  Jan.  t*x2  palTcd 
J  powers  of  deter- 
pot  with  power 
y  time  sltt  ■ 
mpany  wcrt  fep- 

well  in  thu  exciit- 
.$  and  capacities., 

Tfcty  however  fnbnuttcd  themfekes  in  that  refpecl,  to 
jo ;  when  the  Srat*  3 
jnuing  to  them  their 
h  they  gave  the  Pub* 
iTtjo-Jt  any  return  of 


I  heir  ch;ir:er 


t he  y'.x!  ifuie  of  Par! 
Cm.  ?  . .  i+.  vvss  pi 
cxde.fiv:  trade  < a 4 J  1- 
lie  a  premium  of 
timer  principal  or  i 
citron  of  the  race  of 


ed  to  a  re- 
1  cite  dtbt  of 


fttd.Odq/.  and  to  accept  of  payment  of  the  principal 
by  irrfiaUracnti  of  500,0:0/. 

In  *7+4  ihcy  contracted  fur  and  obtained,  by  Stat.  17 
Ga*.  i,  ^-  »7»  a  further  addition  of  fourteen  years  in  the 
exeftrtive  trail*:;  for  which  *  hey  knr  to  the  public  k  one 
million  a;  j^.c^.?--*V&d  in  1750  they  agreed  by  Sltti^ 
.  5(p",  j,i.  f.ii,  to  a  farther  reduction  of  the  rate  of 
lii'Cfeft  on  the  former  debt,  to  3^'  (ant. 

Thu*  grew  the  debt  of  4,200,000'/.  from  the  Public 
to  the  United  Company,  carrying  with  it  an  annuity  of 
i^cco/.  This  was  called  the  3  per  ran.  Eajl  JaJia 
annuities ;  and  ire  now  confolidatcd  with  the  $pn  cut. 
8  mi  iftffuiries.  See  litre  NuiftaaJ  Dtfo.—  But  the  Com- 
paoy'>  capital  or  nominal  furo.  by  which  their  dtvidends 
were  governed,  continued  as  before  at  J>zOi 
miilion  IftJt  li'nt  h<,\ing  been  railed  by  thci 
therefore  nxu  added  to  their  former  capital. 

The  next  renewal,  and  the  bit  picvious 
6'r.i.  3,  c.  i  (Jlnted  at  l^r^e  poll  IV  ;)  w 
c.  .nrj.iv'"t  with  the  politic  By  $***/* ii  Gtt.  3 

when  a  further  ten 
td  u\  tLe  exolofivc 
riifchurgc  of  all  cIj 


'  i  tlie 
is.  and 


raJc  on  psymebt  of  400,000  /.  in 
ts  on  the  Company  by  the  Public, 
1 7  S I  -  But  it  was  provided  that 
ai  ly  dividend  of  8  ptf  ccni%  to  the 
k,  the  furplui  of  till  the  net  pro- 
tnd  reraitici,  (houtd  he  npp]jedT  { 
lie,  and  the  remaining  \  to  the  ufe 


prerioirs  to  Mtftcb 
af:cr  pa\  mcnt  of 
hold  era  rW/d 
Leeds  of  their  tra 
to  Lhe  ufe  of  the  J 
oi  the  Company. 

The  debts  incurred  by  (he  Company,  in  lhe  wars  fub- 
fifling  in  India  At  and  after  that  period,  prevented  any 
fuch  furptus  from  ariftnj  ;  and  therefore  no  participation 
of  ie?c:iue  looit  place  under  this  aG, — On  the  contrary 


the  pi  e  litre  of  thofc  debfr,  and  ihe  rompulfory  t!aurr5 
of  an  r,:4  u|  ] 7S4 .  by  whir  l*  r he  Company  wtre  ob'igri 
to  keep  a  llucl:  Ol  ter.  sdw*yi  in  iheif  ivr.re  ho  ufe-., 
fu'lictenr  far  oue  ycr'a  ee^fvtt^ticji,  rendtred  it  nc^ef- 
firy  for  them  to  enlarge  tE-eir  aciual  trading  f apiral,  by 
new  fubfuiptionv  to  y.cwo^coo/.  f»  r  which  they  had 
tTi^  (Vfl&tOd  ol  r.<r limine nt  jr'.rKnfed  them  by  Stat  %% 
(/■  j.  r,  <  i  j  (rxp'iilned  by  $tnt.  51  Get,  3.  t*  1 J  ;)  and 
.for/  ao  rr  ^.  3. 

In  4  the  Public  agreed  to  forego  any  partieipstlon 
of  tin;  fundi  til  t&e  Compapy  ur?der  the  faiJ  JSntt.  z\  Gr». 
j.  t>&U  until  Oftain  (icb-i  fhouid  be  difcharged  j  and 
by  ihtf  Rttfff  afl  of  17^4,  the  participation,  as  ferried  in. 
178  it  was  to  be  refumcd  a*  foon  as  the  debts  therein 
fpecificd  ivere  paid,  and  cite  bond  debt  reduced  to  a 
million  and  R  half.  Sec  Sfatt.  It  G&.  3,  r.  j 

H.ningfiid  thus  much  relanve  to  the  nfc  and  prngrefit 
ofthe  Company,  it  may  not  be  unacceptable  to  fta*e  JhcrtJy 
the  mode  of  what  may  be  called  its  internal  (economy. 

The  books  of  the  Company  are  at  all  timea  open  for 
the  adiruJftoti  of  every  defvription  of  perfonj>,  natives 
nr  iuieigrter*,  wito  tuay  defue  to  become  members,  and 
h  ive  money  to  adventure.  It  knows  no  ditUnttion  of 
profeffions.  religions  or  even  fcjrcj,  and  in  the  general 
courts  there  ii  the  molt  perfect  eqttfU^y  ;  every  one  pre- 
fent  \m  tbc  fame  right  with  another  to  fpeak  his  fena- 
mcnts  and  gitc  bit  advice.  A  difference  is  made  only 
in  voting,  which  when  taken  by  the  holding  up  of  hands 
require*  500  L  Hock,  and  when  by  ballot  1000/.  fiock, 
for  a  Hnglc  vote,  3003^.  for  two  votes,  6000/.  for  three 
votes;  and  ro.ooo/.  for  four  votes;  which  is  the  large  It 
number  of  votes,  any  member  is  allowed  topoflefsi 
aco  j/,  ilock  qnalifjesi  any  member  to  become  a  candi- 
date  for  the  oihec  of  a  Director  or  Chairman. 

Jn  the  I; L-^i ruling  oC  the  year  1794,  the  number  of 
vf,,;  w  as  a  bout  1700 — that  of  aSual  <wterj  however  not 
much  exceeding  1400, 

A  proprietor  of  JUkk  to  the  amount  of  tooo/.  whe- 
ther man  or  woman,  native  or  foreigner  has  a  right  to 
give  a  vote  in  the  General  Coui  u.  The  Directors  are 
twenty-four  in  number.  ini.ludinj;  the  chairman  and 
deputy  chairman;  who  mty  be  re-eledled  in  turn,  fix 
each  year  for  four  years  fuccettively.  (See  poft.  IV.)  The 
meetings  or  courts  of  Directors  ;ire  to  be  held  at 
once  a  week,  but  are  commonly  oftnert  bein^  fummoned 
as  occafton  requires.  Out  of  the  body  of  Direclorx  are 
cftDfcn  feveral  committees,  who  have  the  peculiar  in- 
fpe^iion  of  certain  branches  of  the  Company*s  bufinefs; 
Li  the  Committee  of  Corrcfpondencc ;  a  Committea  of 
Uuying  ;  a  Committee  of  Treafury  ;  a  Houfe  Commit- 
tee ;  a  Committee  of  Warehouie  ;  a  Committee  of  Ship- 
ping \  a  Committee  of  Accounts  ;  a  Committee  of  Law 
Suits;  and  a  Committee  to  prevent  the  growth  of  pri* 
vatc  trade.  And  under  Sou*  33  G*v.  3.  e.  52,  a  Com- 
mittee of  Secrecy,  See  foji  IV. 

The  bulk  of  the  Company'*  Export*  confilb  of  cam- 
blcts,  cloth,  and  other  woollens;  metals,  (particularly 
tin,  Jead,  and  copper) ;  naval  and  military  ftorc 5 ;  Rita 
filvcr  in  bullion. 

The  Company  referred  to  themfclvcs  the  orclufive 
export  of  cloth,  woollens,  copper,  bullion  and  military 
Aores;  and  alfb  clocks,  toys,  and  other  articles  orna- 
mented with  jewclsi, 

Other 


EAST-INDIA   COMPANY.  IH.—IV, 


Orher  articles  exported  from  hence  are  chiefly  pitr-  ] 
c  lulled  in  ItttffA  by  Euwpraru  »  for  their  own  ecu  Tump* 
lion^  and  are  carried  abroad,  (in  what  U  called  private 
trade,  1  by  the  eommnnders  and  officers  of  the  Compa- 
ny's mips, — The  Company  muy  licenfe  whom  tfjey  | 
pleafe,  10  trade  in  the  fhtfl  Ituit'*  The  officers  and 
Subordinates  of  I  heir  Oiips,  being  thirty  in  number  for 
every  ihip<  are  allowed  the  beneht  of  it,  both  in  export 
and  import,  according  to  their  different  rankj.  This 
is  called  /, n  cw/e  ttvt/i  ,.:■•]  what  they  pr.y  for  this  pei- 
rniiuon  and  in  lieu  of  freight  is  called  Comp^n/i duties, 
and  forms  an  ankle  of  the  Company's  profits,  The 
fervants  abroad  are  alfo  frequently  permitted  to  remit 
home  their  fortunes  in  merchandize,  for  which  they 
pr*Y  a  freight  to  the  Company.  This  latter  trade  u 
d;iLingiufhed  from  the  former  by  the  name  of  ptfoikgei 
trade. 

Befldes  this,  abundance  of  Butijh  goods  are  frnc  to 
h  A:a  by  iilkh  iraik carried  on  directly  from  Gnat  Britain ; 
and  aifo  by  daitdejUtte  tnuk  from  various  parts  of  Em  apt t 
in  Brii'jh  mips  under  foreign  to  tours. 

See  the  §f<tt,  33  tOto,  3.  r-.  \z,  poji*  IV*  ♦  in  the  4,  5 
and  6th  diwfaoos  ol  the  act  as  there  arranged, 

'1  he  goods  I/tfpatfed  by  the  Cam  piny  from  fqdia,  con- 
fifl  thie-jly  of  muflio5?  callicoes  and  other  piece  goods, 
r&Mt  (ilk-,  cotton,  indigo*  pepper,  ftlcpetre,  cj.iuiu  and 
various  forts  of  drugs;  and  from  Chita*  tea,  coffee,  and 
japan  and  china-ware,  the  other  articles  are  compara- 
tively cT  a  trifling  value. — Sugar  has  occaftonaliy  been 
imported  in  fma[l  quantities  but  being-  at  prcfent  (yanii- 
tttjp  1794}  fubjed  to  a  heavy  duty  it  is  in  dfect  ncaiiy 
prohibki-d. 

I  he  v.  hole  average  amount  of  the  cuftom*  and  inland 
Juries  on  the  Itttjwrt-ttatft  of  Itufia  and  China  to  Gum 
ihiuxits,  may  be  efumated  at  upwards  of  a  million  per 
and  ttl«  fate  amount  thcicof  at  nearly  ux  mil- 
lions per  annum, 

\\U  The  temporarv  jiiohts  of  the  Company, 
cuni'tfl.  ill.  Of  the  fojeand  ejtctulive  tTade  with  India,  and 
Other  pam  within  the  limit?  already  delcribrd  ;  fo  that 
none  other  of  the  King's  fubjecls  can  go  thither  or  trade 
there  except  it  be  by  leave  of  the  Company  ;  or  purfu- 
sos  to  the  direiUoiw  of  Sun,  33  G*t*  3.  5a, ptJt.IV . — 
1  huy  have  the  adminfllmtion  of  the  government 
a  d  revenues  of  tlic  territories  in  JWjvt,  acquired  by 
thi  ir  ccmjuctl*  during  thtir  term  in  the  txd  ulive  trade  \ 
iul  j-.ci  nevcrthelcfc  to  the-  various  checks  and  rcftrifiious 
eomatned  in  &he  fevcial  itatntes,  which  veil  that  admini- 
firatiiKi  in  tnrm. 

The  rit  lifi  whir:  h  the  Company  poflefs  in  f# petuitj, 
are,  to  be. a  Body  Corporate  and  Politick,  with  perpetual 
fticccjl'tcn,  iiee  Stttts.  3  Gre.  z,  c  14  :  J  7  Get.  2.  e.  17  :  21 
Co.  3.  u6t\ — To  purchase,  acquire  and  difpofe  at  wii! 
of  lands  and  tenements  in  Great  Britain*  In  their  charter 
of  1  of/'  3-  tice  value  in  Great  Hrtuda  was  not  re- 
fl reeled  ;  btii  by  j;*r.  3  Ge*.  2.  e,  1  4  j  14  ,  the  value  therein 
is  not  to  exceed  ic^occ/.  jn  vmiai. — Ey  the  charter  of 
King  tFtlhoM)  to  malce  fetikments  to  any  cxtenrT  within 
me  limsrs  o(  their  cxclufive  trade  ;  build  lorts  and  for- 
tiikattof.s  i  appoint  govcrnori  ;  erccl  courts  of  ju^i 
caturc  ;  coin  moneyj  raife,  traan  and  muticr  jorts.  at 
fea  and  land  ,  repel  wrongs  and  irjurich,  make  rcj  ri/ali 
tn  the  invacicrsox  dillurbcn  of  ih^ir  peaces  a^J  HUI 


tinue  to  tr^^e  uithin  the  fume  'imlf?,  ?  t:  tv:.itjfcci 
fir  nr. ,  ahhoufrli  their  ^^fev  right  of  trading  fl.aU 
be  determined  by  parliament*  See  the  three  (lacates  im- 
mediately above  cited;  and  as  to  the  forces*  Stalsnt^ 
Gr>t  2.  c.  9  :  1        3.  r.  14, :  21  GV«-  3.  (,  65  :  2  3  Grf.  3  ► 

St  explained  by  Stat.  3 1  G«,  3*  e,  10. 

Thefc  rights,  it. appears,  the  Company  hold  under  the 
immediate  authority  of  Parliament;  they  embrace  all 
thofe  of  the  old  chartered  Company  which  fubfiflcd  from 
the  year  1600  to  when,  as  has  beenahrady  obitrv* 

ed,  they  became  veiled  or  cbforbed  with  all  their  for- 
treil'es,  fettlement^  nnd  factories,  and  other  property 
and  pcrfonal,  in  the  prrfent  United  Company. — Thry  are 
a  perpetual  Corporation;  ar»d  although  t|<ir  exelttfivo 
si- a:  to  the  trade,  and  their  pov.er  of  a-Jminifterinf; 
the  government  a rsd  revenues  of  were  to  be  de- 

termined, they  would  Hi II  remain  an  incorporated  Com- 
pany in  perpetuity  j  with  the  evdufiv'1  pmperty  and  poi- 
f'.flion  of  CaLxtta  and  F?tl  Willie^  MmUai  ami  Pvti  $r: 
Grflrgr,  Bomhiiy.  Bfrynh'fi  ard  St.  Ue/fKo,  and  various  othr/ 
feulcments  and  landed  eftutes  in  Itiri'sax  and  »!fo  a  right  of 
trading  thither,  with  a  joint  Hock  \  together  v.ith  all 
their  repertories  and  other  conveniences  adapted  to  their 
commerce  and  the  preservation  of  their  merchandize, 
bo:h  abroad  and  a:  home. 

The  only  privileges  they  can  be  confmutionally  de- 
prived of,  are,  thofe  of  irading  ft  the  txdnfan  of  others, 
and  of  gQzermng  the  countries  and  collecting  and  appro- 
priating the  reitxuet  of  tx&a.  5ee/<^XV,  Srat,  35  Ha* 
3.  r.  52, 

IV.  T»E  Stattjtts  moJl  tntereJling.  and  of  mo:?  :  a- 
fe  que  nee,  betides  thofe  already  enumerated  and  referred 
to,  are  Stats.  15  Getr.     r,  63  :  74  Gi6.  yjtj}.  %.  i\ 
and  33  Gta*  3**.  51,  ot  v.hi^han  abfliail  of  fome  ien^ih 
teemed  here  ncce/Tiry. 

The  oiher  ftatutes  now  in  force  relative  to  the  t/aJe 
and  concerns  of  the  EaJf-IaOfiA  Ctfrnfaxy,  but  which  it 
does  not  feem  exp^diint  to  tlzte  at  i'^cT  arc — Stat* 
9  &  10  3.  e.  44-  ^  j  by  ivhtv.fi  pcj  i'ona  trading  to 
the  Eafi'tetUd  are  firll  to  gi*e  fecurity  for  cau^ng  all 
goods  laden  on  their  account  i.j  /Wm,  in  iJL  Lr. 
without  breaking  bulk,  to  fome  part  of  E/t^L:..:  o«  fi'al  , 
and  there  to  be  unladen  and  put  on  laitd.  The  amount 
of  this  fecurity  is  regu!a:ed  by  5/,jf.  6  An  c>  3.— Stats 
7  Gcjs,  f,-ri  §>  $|** j  35*  enabling  the  Company  so  borrow 
money  on  their  Common  Seal. — By  Smt.  25  Cto,  %>c.  %6X 
which  is  now  expired,  infurance  of  fhipl  trading  to  /.?;.  ,.• 
under  foreign  coirtmiftont,,  was  prohibited. — Sl.tt.  7  Gt&. 
3.  49.  §  t,  ^  to  making  dividends  j  and  §  5%  as  10 
ballots. — Sc<?  alfo  on  the  fame  point  Stat,  to  Gri.  3.  r.47. 
§  3-* — The  fitd  $Mt+  10  Gn,  3.  c.  47.  in  )  4.  de 
clarcs  rhat  crimes  snd  oppreulons  again!!  IJis  Majefty^ 
fubjeds  i n  ///*7.i  may  be  punifhed  by  inform:^ioa  in  the 
Court  of  K.'B,  in  Ergfastl — Stat,  iz  Get.  3.  c.  54,  as  to 
building  new  fhipa.— Stat,  ij  Geo,  3.  r.  8,  as  to  the  time 
ol  electing  Directors. — Stat,  zx  Get.  3,  r.  yo%  rcgulaung 
in  1  v*t  I  particulars  the  pov/er  of  the  Supieme  Court  at 
j  ".■  t  ti  ■       ;  and  of  the  Governur  General  and  Ccun- 


Ule  anJ  orders  lor  the  manageu  ent  pf  the  affair*  ol  the 
-  umpan)^  as  wed  in  lo^ia  as  in  Lur        couJiderabJs  at- 
■  '  d  Kti   in  de  n  the  <onlliiiUu.a  cl  .he  Company. 
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ft  wzb  enailei  that  the  Court  of  Directors  fhould  in  future 
be  elected  for  four  years ;  fix  members  annually  j  but 
none  to  hofd  their  feats  longer  than  four  years.  That 
no  prrfan  mould  vote  at  the  election  of  the  Directors, 
who  had  not  pofTcJTed  their  flock  twelve  months. — This 
Stat,  alfo  enercafed  the  qualifications  for  a  vote  from 
500/. to  1000/.  {See  ante  — The  statute  ordained  that 
the  Mayor's  Court  of  Calcutta,  Ihoutd  in  future  be  con- 
<ucd  to  final  I  mercantile  raufes,  to  which  only  its  jurif- 
dictittn  extended  before  the  territorial  acquisitions.  That 
la  lieu  of  this  Court,  a  new  one  fhould  be  eJlabliflicd  at 
Pitt  fn?fhtat  under  the  title  of  the  Supreme  Court  of 
Judicature,  conGAing  of  a  Chief  JutUcCj  and  three  Puifne 
judges  5  and  that  th'.'fc  judges  be  appointed  by  the  Crown. 
That  a  fuperiorhy  be  given  to  the  prefidency  of  Bengal, 
over  the  other  presidencies  in  India.  That  the  power  of 
Nominating  and  removing  die  Governor-General  and 
Council  at  Fvrt  William  and  Bngai,  lhou[d  be  veiled  in 
the  Directors.  [By  Stat*  zS  Gen.  3.  t.  25,  it  is  declared 
that  His  Majesty's  approbation  of  the  appointment  of  the 
Oovemor-General  and  Council  of  Fort  IViUiam^  is  not 
neceflhry,]  The  fa  lanes  of  the  Judges  were  alfo  fixed  at 
Sooo/.  to  the  chief  jullicc,  and  6000/.  a  year  to  each  of 
the  or  her  three.  The  appointments  of  the  Governor  Ge- 
neral and  Council  were  fixed  the  fir  (I  at  25,000/.  and  the 
four  others  at  10,000/.  each,  annually. 

It  has  been  fa :d.  wc  know  not  on  what  foundation, 
that  no  proportionable  benefit  has  refutted  from  this  act 
to  the  Company  ;  that  on  the  contrary,  this  court  of 
juttice occasioned  much  discontent  to  the  natives,  as  well 
as  difiat  is  faction  to  the  Company's  fervants.  This  being 
a  political  queflion,  the  dtfcuilion  of  it  Is  by  no  means 
applicable  10  the  defign  of  this  work. 

By  Stat.  z^Gco,  l.fffl  2-  -  three  things  were  in- 
tesuied.— 1.  The  eflabisftiing  3  power  of  f<wW  in  this 
kingdom,  by  which  the  executive  government  in  India, 
is  connected  with  that  over  the  reft  of  the  empire.— -z*  The 
regulating  the  conduct  of  the  Company's  fervants  in  lu* 
rifrj  in  order  to  remedy  the  evils  that  had  prevailed  there. 
——3,  The  providing  for  the  pumpmen:  of  crimes  which 
jnighi  reflect  difgrace  upon  Gffat  Britain* 

l  c.  [,::  1.  :..  ii  ^l-- ,:.  b}  tin   Y.].  ? ,  .:, 

Commifli  oners  for  the  a  flairs  of  India,  of  whom  one  of 
the  Sec tetaries  of  State,  and  the  Chancellor  of  the  Ex- 
chequer far  the  time  being  fhall  be  two,  and  the  Prefi- 
dent  is  to  have  the  czftir.g  vote  if  equally  divided.  (See 
ftffi.  Stat.  33  Get.  3.  r.  5  a.  div.  1.)  New  Commiftioncrs 
arc  to  be  appointed  at  the  pleafure  of  the  Crown. — The 
Members  of  this  Board  of  Controul,  are  fworn  to  exe- 
cute the  feveral  powers  and  trulls  repofed  in  them,  with- 
out favour  or  affection,  prejudice  or  malice*  t  he  Court 
of  Directors  arc  to  deliver  to  tins  Board,  for  their  ap- 
probation  or  alteration,  all  minutes,  order;,  and  refc- 
Jutions  of  thcmfelves,  and  of  the  Courts  of  Proprietors ; 
and  copies  of  ill  letters,  orders,  and  inflruttions  pro- 
poJed  10  be  fent  abroad.  None  io  be  fent  until  after  fuch 
pre*  U«us  communication  on  any  pretence  whatever.  The 
Ditrctf.r.  ire  10  appoint  the  fervants  abroad,  but  power 
ii  given  to  the  Ring  by  his  Secretary  of  State,  to  recall 
the  Governor*  and  AJcmbrrsol  the  Councils,  and  all  in- 
r  tyf , ' :  :s  -  ,itLi.  1  he  Council  of  Btugal  are  fubjected 
direction  of  the  Company  at  home  ;  and  in  all 
>fe  of  immediate  danger  and  ncceffity, 
ti  \g  sviihout  orders  from  England. 


Another  object  of  this  Act  is,  to  redrefs  the  grievances 
of  the  natives  of  India  j  to  provide  for  the  payment  of 
the  debts  of  the  N.-ibob  of  w^i  which  are  a  burden  on 
his  country?  difcrisninaiing  at  the  fame  time  thofe  which 
were  juflly  incurred,  from  thofe  which  were  forced  upon 
him  by  rhe  injudice  and  extortion  of  Bfitijb  oppreflbrs  £ 
to  afcertain  the  indeterminate  riglus  and  pretentions,  on 
which  fo  many  differences  arofe  between  him  and  the 
Rajah  of  'Tanprt ;  and  to  deliver  the  Zemindars,  and 
other  native  landholders  of  1/tJia,  from  oppreflion  ;  and 
to  fecure  to  ihcm  their  pofleftians  by  permanent  rules  of 
moderation  and  juftiee. 

2.  A  material  pare  of  this  bill  is  direct  c-d  alfo  againfc 
the  abuTes  laid  to  have  prevailed  in  the  civil  and  military 
departments;  enjoining  a  thorough  revs  la  ]  of  their  efla- 
bli  foment,  together  with  the  fupprefCon  of  fuch  places 
as  arc  found  to  be  ufclefs,  and  of  fuch  expences  as  may 
be  conveniently  avoided.  And  in  order  to  prevent  any 
delufive  ihow  of  retrenchment,  or  any  future  deviation, 
this  reform  is  directed  to  be  conltantJy  fu  bin  it  ted  in  its 
whole  il ate  and  progrefs  to  Parliament.  (See  alio  Statr. 
zS  Gee.  3.  <r.  8.  :  31  Gto.  3.  c*  10,) 

Cadets  and  writers  were  heretofore  fent  to  India  in 
fuch  numbers  as  to  remain  a  burden  upon  the  Company's 
ellnblilhmcnts.  Thefe  are  reduced  to  a  certain  comple- 
ment nol  to  be  exceeded. 

A  fyftem  of  fuccelfion  by  feniority  is  e  flab  lifted  by 
the  adt,  to  prevent  the  fervants  of  the  Company  from  ri- 
fing,  merely  through  interctl  without  merit ;  leaving 
however  to  the  Councils  abroad  the  power  of  bringing 
fnrwnrd,  fur  reasons  to  be  by  them  alTigned,  any  perfons 
of  extraordinary  merit  or  capacity,  ^cc/o/?.  Stat*  33  Gee, 
3.  r.  j  J.  Jin,  3,) 

3.  Security  having  been  heretofore  derived  to  delin- 
quents in  InJia,  from  the  c'.rcumfianee  of  their  offences 
being  committed  within  the  territories  of  Italian  princes, 
fo  as  not  to  come  within  the  cognifance  of  the  F!:irijfy 
Government;  this  act  provides  again  ft  fuch  cvafions  in 
future,  by  declaring  the  offence  equally  punifhable,  in 
whatever  territory  of  I»Sa  it  is  committed.  The  act  of 
receiving  prefents,  is  declared  to  be  in  itfelf  extonion, 
and  punifiiable  accordingly.  The  offences  of  difobeying 
orders,  and  bargaining  for  offices,  are  pronounced  to  be 
u»ifdcmcanors ;  and  it  h  provided  that  olfenders  flull  not 
compound  for  them  with  the  Company;  nor  ever  be  re- 
Aored  to  appointments  in  their  fervice.  Collectors  and 
receivers  are  hound  by  oath  not  to  receive  any  private 
gratuity  over  and  above  the  legal  Tribute. 

With  a  view  to  prevent,  or  more  eafily  punifh  the  mti- 
conduct  of  the  Company's  fervints,  feveral  regulations 
were  made  by  this  ilatute  for  the  difcovcry  of  their  pro- 
perty on  their  return  to  F.-  !r.*.H  from  hdia  \  but  which 
were  all  repeated  by  Stat,  z6  Geo.  3.  e.  57.  §  3 1. 

The  Attorney -General  or  Court  of  Directors,  ntay  ex- 
hibit an  information  again  ft  any  perfon  guilty  of  the 
crime  of  extortion,  or  other  mifcemeanors  committed  in 
the  Efyi-ixdMs,  afcef  yamuay  l ,  178$  i  which  informa- 
tion is  to  be  tried  by  Commiilioners  leiected  from  both 
Houfea  of  Parliament. 

'J1  he  ejection  of  thefe  Commiflioncrs  is  regulated  by 
Stat,  26  Gee.  3.  e.  57,  which  in  fa  bf  fa  nee  direcl*  as  fol- 
lows.  The  Lord*  are  to  ballot  for  twenty-fix  of  their 
ht  ufc,  and  the  Commons  for  (ony  of  their  number ; 
their  names  are  again  to  be  put  into  a  box,  to  be  drawn 

out 
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out  by  lot,  in  pretence  of  three  Judges,  (one  of  the  Court 
of  K.  B.  one  of  C.  P.  and  one  of  the  Exchequer)  and  of 
the  parties;  and  the  defendant  may  pertmptotity  challenge 
thirteen  peer*  and  twenty  commoners,  and  he  a-.  well  ■ 
the  profecutor  may  challenge  as  many  as  they  plcafc for 
caufa  Jbmin.  The  firft  five  names  of  the  Peers,  and  the 
firlfc  fever  names  of  the  Commoners  whi:h  mall  be  drawn 
without  challenging,  mall  be  returned  by  the  three 
judge?  to  the  Lord  Chancellor,  to  infert  their  names, 
with  thofc  of  the  three  Judges  in  a  fpetial  ttmmtjfiaji,  for 
them  or  any  ten  of  them,  of  whom  one  of  the  Judges  al- 
ways to  be  one,  to  hear  and  determine  every  fuch  informa- 
tion, and  pronounce  judgment  thereon;  fuch  judgment 
to  be  enforced  by  the  authority  of  the  Court  of  A\  B. 
and  to  be  effectual  and  conclufivc  to  all  intents  and  pur. 
pofes  whatfoever,— -This  as  well  as  the  former  act  atfo, 
contains  many  other  directions  relative  to  the  trial,  as 
alfo  relative  to  the  difpenftug  jullice,  both  in  criminal 
and  civil  Cafes  in  India, 

The  above  S:at.  24  Gfa  3.  e.  ze,  is  explained  by  Stat. 
2S  Ga.  3.  f.  8.  as  to  the  forces,  (See  ante  111.  and  Stat. 
31  Gev.  3.  e.  10,)  the  annual  accounts  {ante  2.)  and  the 
power  of  the  Commiflioncrs  as  to  filarics  and  gratuities. 

In  conference  of  the  regulation*  adopted  under  this 
flatutc,  it  has  been  aflTerted,  we  believe  with  truth,  that 
the  aJminiilration  of  our  Indian  peflcffsons  and  trade  h3S 
become  regular  and  elhcient  5  the  credit  of  the  Company 
has  in  ere  a  fed  \  the  price  of  India  ftock  has  advanced  j 
the  trade  of  the  Company  has  been  almoft  doubled  ;  the 
duties  paid  to  the  Public  augmented  ;  tranquillity  for 
many  years  maintained,  and  a  nercfl'ary  and  politic  war 
fupponed  with  dignity,  and  terminated  (in  1793)  with 
fuccefs  and  honour. 

The  Stat.  33  Gee.  3.  c.  52,  the  commencement  of 
which  in  India  h  appointed  to  take  pla;:c  on  the  (ft:  of 
Ff  hiutvy,  J  794,  being  of  the  gre:t tell  importance  on  this 
fubject  is  here  prefentcd  in  the  form  which  feemed  beft 
adapted  to  elucidate  the  purpofes  for  which  it  was  part. 
As  it  concerns,— 1.  The  Comroul  in  Grtat  Britain. — t. 
The  Governments  abroad. — 3.  Patronage  and  rule  of 
promotion. — 4.  The  general  trade. — 5*  Limitations  on 
the  exclufive  trade  to  and  from  India. — 6.  What  fhn.ll 
at  prefent  be  deemed  illicit  or  clandestine  trade. — 7. 
Appropriations  of  the  Company's  revenue,— 8.  The 
method  of  fuing  for  forfeitures  and  penalties,  and  pro- 
ceeding as  to  feizures. — 9,  Regulations  of  general  juilice 
in  India  ;  and  as  to  the  Directors. —  to.  The  ftatutes 
repealed  ♦ 

j.  The  act  provides  for  the  continuation  of  the  Board 
of  Controul  in  all  its  parts ;  except  that  the  perfon  fsrlt 
named  in  the  King's  Commiffion  is  to  be  Prefident; 
and  inflead  of  the  Commiflioners  being  limited  to  fix 
Privy  Councillors!  the  number  is  indefinite,  refling  in 
the  King's  ptcafure  ;  of  which  however  the  (wo  princi- 
pal Secretaries  of  State,  and  the  Chancellor  of  the  Ex- 
chequer, are  to  be  three;  and  His  Majefty  may  if  he 
pleales  add  to  the  lill  two  Commiflioners  not  of  the  Privy 
Co  mcil. 

The  King  may  give  eooo/.  a  year  among  fuch  of  the 
Commiflioners  as  he  pleafes ;  which  together  with  the 
friary  of  the  Secretary  and  OfRccrs,  and  other  expence* 
of  the  Board,  are  to  be  paid  by  the  India  Company,  and 
not,  as  formerly,  by  the  Civil  Lift;  the  whole  not  10  ex- 
ceed 1 6.000  /.  per  annum. 

Vol.  I. 


Oaths  ari  prefcribed  for  the  Com  minion  srs  and  their 
officers.  The  office  of  a  Commiflioner,  or  chief  Secre- 
tary, is  not  to  be  deemed  a  new  office  to  difable  them 
from  fitting  in  parliament.  Nor  is  the  appointment  of 
a  Commiflioner  not  having  a  falary,  or  of  a  Chief  Secre- 
tary to  vacate  a  feat.  Three  Com  mi  (lion en  mult  be 
prefent  ro  form  a  Board. 

The  Pmn  of  the  are  in  fubfiancc  the  fame  as 

under  former  afti  of  parliament.  They  are  to  fuperin- 
tend,  direct  and  control  all  acts,  operations  and  concern-:, 
which  relate  to  the  civil  or  military  government  and  re- 
venues of  the  ButiJ?/  territorial  pofTeffions  in  India,  fub- 
jedl  ro  th*  reftrictions  after  mentioned.  They  wind  th*ir 
officers  arc  to  have  accefs  to  the  papers  and  records  of  the 
Company,  and  to  be  fumtflicd  with  copies  or  extracts  of 
fuch  of  l hem  as  Jhall  be  required.  They  arc  alfo  to  be 
furnifhed  with  copies  of  all  proceedings  of  General 
Courts,  and  Courts  of  Directors,  within  eight  days  ;  and 
with  copies  of  all  difpatches  from  abroad,  relating  to 
matters  of  government  or  revenue,  immediately  aftei 
their  arrival.  No  orders  on  tnofc  fubjects  are  to  be  fent 
by  the  Company  to  Italia ,  until  approved  by  the  Board, 
and  when  the  CommiSuoners  vary  or  expunge  any  part  of 
the  difpatches  propofed  by  the  Directors,  they  are  to  give 
their  rcafons;  and  all  difpatches  are  to  he  returned  to  the 
Court  of  Directors  in  fourteen  days.  The  Directors  m&y 
ftate  their  objections  to  any  alterations,  and  the  Com- 
rniluoners  are  to  reconfirfer  them  ;  and  if"  they  interfere 
with  what  the  Directors  deem  matters  of  Commerce,  the 
Directors  may  apply  to  the  King  in  Council  to  deter- 
mine betwixt  them.  But  the  Board  arc  reftrictcd  from 
the  appointment  of  any  of  the  Company 's  ferv ants.  If 
the  Directors,  on  being  called  upon  to  propofc  difpatches, 
on  any  fubject  relating  to  government  or  revenue,  fhall 
fail  to  do  fo  within  fourteen  da^y*,  the  Board  may  origi- 
nate their  own  difpatches  on  that  fubject. 

The  Board  arc  not  to  authorife  any  increafe  of  fdtaries, 
or  any  allowance  or  gratuity  to  be  granted  to  perfons 
employed  in  the  Company's  fer  vice,  except  the  farce 
mail  be  firfi  propofed  by  the  Company  ;  anti  their  inten- 
tion and  reafons  for  fuch  grant  are  to  be  certified  to  both 
Houfes  of  Parliament,  thirty  days  before  the  falary  can 
commence. 

The  Directors  are  to  appoint  three  of  their  Members 
to  be  a  Committee  of  Secrecy,  through  whom  difpatches 
relating  to  government,  war,  peace,  or  treaties,  may  be 
Cent  to  and  received  from  India.  This  Committee  and 
their  clerks  to  be  ftvorn  to  fecrecy- 

Orders  of  Directors  concerning  the  government  or  re- 
venues of  ht!iat  once  approved  by  the  ifoard,  are  not 
fubject  to  revocation  by  the  general  court  of  proprietors, 

2.  The  forms  of  government  over  the  prefidendes  of 
Bengal,  Fert  St.  Gtwgt,  and  Madras^  are  continued  in  ail 
their  cflcmial  parts.  For  Bengal  by  a  Gsverntr  Gtnaal 
and  three  Members  of  Council.  Por  each  of  the  others, 
a  Governor  and  three  Members.  Thcfe  latter  with  re- 
fpect  \o  treaties  with  the  native  powers  of  India,  levying 
war,  making  peace,  collecting  and  applying  rcfcnu<?$, 
levying  and  employing  forces,  or  other  matters  of  civil 
or  military  government,  are  to  be  under  the  control  of  the 
GvvtrnmtHt'Gititr&l  of  Bengal  j  and  are  in  all  cafes  what- 
ever to  obey  their  orders;  unlefs  the  Directors  fhall  have 
lent  to  thofe  fettlernents,  any  orders  repugnant  thereto 
not  known  to  the  Government-general ;  of  which  in  that 
3  I  cafe 
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cafe  they  are  to  give  the  Government- general  immediate 
advice. 

The  Court  of  Directors  are  to  appoint  to  thefe  Several 
governments;  namely,  the  Governor- General,  the  two 
other  Governors,  and  the  Member  of  all  the  Councils  i 
and  like  wife  the  Commander  in  Chief  of  all  the  Fortes, 
and  the  three  Provincial  Commanders  in  Chief.  None 
of  the  Commanders  in  Chief  are,  ex  rificio,  to  be  of  the 
Council,  but  they  arc  not  disqualified  from  being  lb,  if 
the  Directors  (hall  think  tit  to  appoint  them  :  and  when 
they  arc  Members  of  the  Council,  ihey  arc  to  have  prece- 
dence of  the  other  Connfeilnr*.  The  Civil  Members  of 
Council,  are  to  be  Appointed  from  the  lift  of  Civil  Ser» 
vants  who  have  reJidcd.  twelve  years  in  the  Service  in 

The  Directors  may  appoint  to  any  of  thefe  offices  pro- 
visionally, but  without  Salary,  till  the  per  Sons  appointed 
lha!l  actually  Succeed  io  poflefhon.  Any  vacancy  of  Go- 
ver  nor- General,  or  Governor,  when  no  provifional  Suc- 
ccllbr  is  on  the  Spot,  is  to  be  filled  by  the  fen  tor  of  the 
Civil  Counsellors,  till  a  SuccclTor  (hall  arrive  j  and  the 
vacant  feat  in  Council  thereby  occasioned,  »1ia!l  be  <tm- 
porarily  fupplied  from  among  the  tensor  Merchants,  at 
the  nomination  of  the  acting  Governor- General,  or  Go- 
vernor, if  only  one  Councilor  (hall  then  remain ;  and 
cn  other  occaftons,  the  Governor-General  and  Gover- 
nors, may  Supply  vacancies  in  Council  from  the  lilt  of 
fenior  Merchant*,  until  Succcflnrs  duly  appointed  fhall 
arrive  to  take  their  feats.  In  all  thefe  cafes,  the  Salaries 
and  allowances  are  to  follow  the  acting  Members  while 
in  office.  If  the  Directors  fail  to  appoint  to  vacancies  in 
two  calendar  months,  after  notification  thereof,  the  King 
may  Supply  them*  and  the  Directors  mall  not  remove 
any  pes  ion  fa  appointed.  In  all  other  cafes,  the  Direc- 
tors have  the  power  of  recalling  or  diSmifling  any  ftr- 
vants  j  and  the  Jike  general  power  is  veiled  in  the  Crown. 
Appointments  made  before  the  act,  not  to  bcdiilurbed. 

The  Commander  in  Chief  of  all  the  Forces,  when  at 
cither  of  the  Subordinate  Settlements,  is  to  have  a  feat  at 
the  Council  Board,  but  is  to  have  no  falary  in  refpedl 
thereof;  and  if  the  provincial  commander  is  a  Member 
of  that  Council,  he  may  continue  to  deliberate,  but  his 
voire  (hall  be  fufpended  as  long  as  the  other  mall  re- 
main. 

Provifion  is  made  for  Supplying  the  place  of  any  Mem- 
ber of  Council  diSabled  from  attending  by  ilinel*. 

The  departure  of  any  Governor*  or  Member  of  Go- 
vernment, or  Commander  in  Chief,  from  /W«r,  wiih 
intent  to  come  to  Fjrrnfv,  er  any  written  refignation  de- 
livered in  by  them,  mall  be  deemed  an  avoidance  of 
office,  and  the  coming  into  any  part  of  Euraprt  Shall  be 
8  Sufficient  indication  of  that  intent.  No  Salary  fhali  be 
payable  to  any  officer  or  his  agent  during  abSence,  un- 
lefs  employed  on  actual  Service  ;  and  if  any  officer,  un- 
lefs  rdjfeat  on  Service,  never  returns,  the  Salary  is  to  be 
deemed  to  have  ceaied  from  the  day  of  his  quitting  the 
Settlement. 

The  aft  p  refer  ibes  the  order  and  method  of  conducting 
buHntfi  at  the  Several  Council  Hoards.  Powers  arc  given 
to  the  Governor-General!  or  Governor,  to  aft  contrary 
io  the  opinions  of  the  other  Members  of  Council,  tak- 
ing upon  them  Selves  the  Sole  rcSponiibility. 

Frovifion  )i  made  in  cafe  of  the  abSence  of  the  Cover- 
£i or -General  atd  Jm  vifuing  any  Subordinate  presiden- 


cy ;  and  in  cafe  he  (hall  be  In  the  field  without  a  Coun- 
cil, all  the  governments  and  officer*  fhall  obey  his  order-;, 
and  lie  ;tionc  Jhall  be  rcSponnble. 

All  the  governments  are  laid  under  re  il  rift  ions  to  pre- 
vent war  orextenSion  of  dominion  in  Ix/fia,  unlets  hofti- 
lities  again  ft  the  Company  or  their  A  J  lie*  Hi  all  render  war 
unavoidable.  The  Members  of  Subordinate  govern- 
ments, acling  contrary  to  this  act,  or  to  the  directions 
of  the  Government-General,  may  be  fuSpcndcJ  or  dit- 
mtfled  by  that  government,  and  Surther  punlfhed.  The 
Subordinate  presidencies  are  a 3 So  required  to  communi- 
cate all  matters  oS  importance  to  the  Superior  govern- 
ment with  all  difpatch. 

The  Governor-General,  and  other  Governors,  artf 
yetted  with  powers  of  apprehending  pcrSons,  SuSpected  of 
illicit  correspondence  with  the  enemies  of  the  Company 
or  of  Gittit  BftJttm*  Wirnefles  are  to  be  examined,  and 
crofs  examined,  and  their  evidence  recorded j  tod  the 
parties  may  either  be  tried  in  hii'tnt  or  Sent  home  j  in 
the  hitter  caSe,  the  depofitions  of  the  witneiTei  are  ajjb 
to  be  Sent  home,  and  are  to  be  received  in  evidence, 
Subject  to  impeachment  in  refpect  to  the  competency  of 
the  wienciibs. 

To  the  acting  PreSident  of  the  Several  Council  Board', 
is  given  a  carting  vote,  in  afl  cafes  of  equality  of  voices. 

3  The  Diu-sfturs  arc  to  appoint  fa  many  cadets  and  wri- 
ters only,  as  to  fupply  vacancies  according  to  return*  from 
abroad*  Their  ages  to  be  from  fifteen  to  twen ty-tv.  o  ; 
unlefs  any  cadet  Rial  I  have  been  one  year  in  the  King'i 
Service,  and  then  his  age  is  not  to  exceed  twenty-five 
years. 

All  mail  have  promotion  by  Seniority  of  Service  only. 
Three  years'  fcrvicc  qualifies  a  civil  Servant  for  a  place  of 
500/.  a  year — Ji.y  v  ear:, '  for  one  of  — nine  years 

3000/. — twelve  years  4000;'.  or  upwards.  None  to  take 
two  olhces,  svheie  the  joint  emoluments  (hall  exceed 
this  rule.  {  Sec  a-:,--.  Stat.  a  4  C*».  3,  c,  15.  M-v.  2.) 

Nearly  the  fame  regulations  are  made  by  rhis  Ihtute, 
relative  to  receiving  prefents,  difobediencc  of  orders,  and 
bargaining  for  offices,  as  have  been  already  mentioned  in 
Stat,  24  GY«.  3,  t,z$.  J:.-.  ),  AH  the  King'*  fuhjctfs 
are  made  amenable  to  ail  courts  of  competent  jurisdic- 
tion abroad,  and  at  home,  for  ail  crimes  committed  by 
them  in  L/tfia.  The  Company  may  compound  civil  ac- 
tions, but  arc  absolutely  reitrictcd  Jrom  compounding  er 
remitting  any  judgment  or  Sentence  whatever  in  criminal 
cafes. 

Servants  of  the  Company,  after  Eve  years  ab fence,  can- 
not return  wiih  their  rank,  nor  Serve  again,  uniefs  de- 
tained by  fickneSs  ;  or  unlcfj,  it  be  by  leave  at  the  Com- 
pany, on  a  ballot  of  three  parts  in  four  of  the  General 
Court.  In  caSe  of  lick  nek,  the  Directors  are  the  judges 
in  the  civil  Service  \  and  in  the  military,  the  Directors 
and  the  Board  of  Con  troul  jointly. 

4.  The  Company's  term  is  extended  for  twenty  year?, 
ftoin  .Ihirib  1,  179+ ;  Subject  to  be  determined  at  or  af- 
ter that  period,  on  three  years*  previous  notice  by  Par- 
liament, Signified  by  the  Speaker  of  the  Howie  of  Com- 
mon* ;  Subject  however  as  to  the  trade  to  and  from  India 
to  die  following  limitations,  in  Savour  oS  Such  private 
merchants  as  may  chuofe  to  trade  there.  In  other  re- 
Spects,  and  to  and  from  China,  and  other  places  beyond, 
the  Cape  of  t?W  Htptw  the  former  refractions  againtl  pri- 
vate traders,  are  continued  in  force ;  and  if  the  cxclu. 
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five  trade  thus  limited,  fhr.Il  be  hereafter  discontinued, 
the  Company  are  dill  to  ictain  their  corporate  capacity 
with  power  to  trade,  with  a  joint  (lock  in  common  with 
other  people,  lr  however  any  new  fcitlement  mall  be 
obtained  from  the  Cbhe/c  government,  feparatc  from 
the  Continent  of  sffii,  an  export  trade  thither  is  pre- 
ferred to  private  merchants  under  certain  regulations  ; 
and  there  is  alfo  a  claufe  to  prcfervc  to  the  Southern 
Whalers  the  benefit  of  their  carrying  trade  into  the  Pa- 
cific Ocean,  by  the  way  of  Cape  II  m,  to  the  Northward 
of  the  Equator,  limited  to  1K0  degrees  Weft  Longitude 
of  London  :  and  (hips  from  Hoptka-Suarkj,  are  to  be  li- 
cenfed  to  trade// om  theme  with  Japan  and  China;  but 
are  not  to  bring  any  goods  of  the  produce  or  manufacture 
of  thefe  countries  to  Great  Britain.  See  ante  llf. 

5.  All  pcrfons  may  export  and  import  goods  to  and 
from  India,  it:  tht  Company's  flj'.pi ;  except  that  they  (hall 
not  export  military  ltcrcs,  ammunition,  mails,  fpars, 
cordage,  anchors,  pitch,  tar,  or  copper  ;  nor  import 
jhuHa  callicoes,  dimities,  muflins,  or  other  piece-good?, 
made  or  manufactured  with  fill;  or  cotton,  or  with  (ilk  or 
cotton  mixed,  or  with  other  mixed  materials,  unlets  it 
be  done  by  leave  of  the  Company.  If  the  market  (hall 
not  be  fullicientJy  fupplied  with  excepted  articles  of  im- 
port or  export,  (with  an  exception  of  military  (tores  and 
copper,)  the  Board  of  Controul  may  open  that  trade  alfo 
to  individuals.  If  the  Company  ILould  not  export  1500 
tons  of  copper  annually,  private  traders  may  export  cop- 
per, in  the  Company's  1/iipr,  to  the  amount  of  the  defi- 
ciency. 

The  Company  are  to  furoifh  private  traders,  till  1796, 
with  3000  tons  of  (hipping  yearly,  computed  on  the  lame 
principle  as  the  Company's  own  tonnage  is  computed. 
The  quantity  may  be  increafed  by  order  of  the  Board  of 
Controul,  to  meet  the  demands  of  the  private  traders  ; 
and  if  the  Board  order  more  than  the  Company  approve, 
they  may  appeal  fiom  the  order  to  the  King  in  Council. 
And  the  Company  are  reflricted  from  charging  any 
higher  freight  than  per  ton  outwards,  and  15/./" 
ton  inwards ;  except  in  time  of  war,  or  in  circumltances 
incidental  to  war,  or  preparations  for  war,  when  they 
may  charge  an  increafed  rate  of  freight,  in  a  due  propor- 
tion to  the  rates  at  which  they  (hall  take  up  their  own 
(hipping,  but  the  propofed  incrcafe  can  only  be  made 
by  the  confent  of  the  Board  of  Controul ';  before  whom  the 
Directors  are  alfo  required,  in  1794,  and  in  every  third 
year  afterwards,  to  lay  a  ilatement  of  the  affairs  of  lhip- 
ping  ;  and  to  abide  by  their  order,  touching  any  conti- 
nuance, encreafe,  or  abatement  of  the  rate  of  freight  on 
private  trade. 

Private  traders  arc  required  to  notify  to  the  Company's 
Secretary  at  home,  and  to  the  proper  officers  in  India, 
at  a  time  limited,  the  quantity  of  tonnage  wanted  by 
them  for  the  infuing  fealon,  with  the  place  of  deltina 
tion,  and  the  time  when  the  goods  will  be  ready  for  flap- 
ping. At  home,  this  notice  is  to  be  given  before  the 
3  til  of  Jhptfl  for  the  (hips  of  the  enfuing  fcafon,  and 
before  the  15th  of  September^  they  are  to  depolit  the  fum 
for  the  tonnage,  or  give  fecurity  to  the  Directors  for 
payment  of  it.  Before  the  30th  of  OMert  they  are  to 
deliver  a  Jill  of  the  forts  and  quantities  of  the  goods  in- 
tended to  be  fent.  In  failure  of  having  them  ready,  by 
the  day  fpecificd  in  the  notice,  they  are  to  forfeit  their 
depofil  or  the  fecurity,  and  alfo  their  tonnage  for  that 


turn.  Similar  rules  are  prefcribed  for  flapping  good*, 
is'c.  in  India  ;  but  it  is  left  to  the  governments  there  to 
fix  the  time^,  and  to  name  the  cfiicers,  to  whom  notices 
are  to  be  given.  The  Company  is  to  have  the  benefit 
of  all  forfeited  and  vacant  tonnage,  and  if  more  is  de- 
manded for  private  trade  than  the  quantity  limited,  every 
perlon  is  to  have  his  due  proportion  ;  and  notice  is  to  be 
given  him  thereof  feven  days  before  the  day  for  making 
the  depofits.  All  private  trade  is  to  be  regiiicred  in  the 
Company's  books,  and,  in  default  of  being  regiftcrcd, 
it  i--  to  be  considered  as  illicit  trade,  and  puniihable  ac- 
cordingly. 

The  reflrictions  of  the  law  agaioft  the  Company's  fcr- 
vanis,  or  others,  from  acting  as  factors  for  foreigners,  or 
lending  money  to  foreign  Companies,  or  on  bottom iv  ol 
their  (hips,  or  aflilling  them  with  remittances  by  bills, 
are  repealed.  And  all  legal  impediments  to  the  reco- 
very of  debts,  under  any  pretence  that  they  were  incur- 
red illicitly,  and  againft  the  letter  of  thefe  abrogated 
laws,  are  removed;  and  all  pcrfons  in  India,  not  fpeci- 
ally  prohibited  by  the  Company,  or  relinked  by  their 
covenants,  arc  authorized  to  u'i  as  mercantile  agents  for 
any  who  may  chcofc  to  employ  them  ;  and  if  there  (hall 
be  a  want  of  factors  (properly  qualified  and  authorized) 
the  Company  arc  to  licence  free  merchants,  with  the  ap- 
probation of  the  Dwtrdef  controuj,  fo  that  there  may  be  al- 
ways a  proper  fupply  of  agents  for  conducting  the  private 
trade  abroad.  But  the  becoming  factors  is  not  to  exempt 
any  pcrfons  from  being  amenable  to  the  general  autho- 
rities of  the  governments  in  India  ;  and  all  agents  are 
reflricted  from  going  beyond  ten  miles  from  fomc  prin- 
cipal fcttlcment,  without  fpecial  leave. 

As  a  further  relief  to  private  traders,  the  duty  of  5  /  r 
cent,  granted  by  an  act  of  King  W'tilian,  on  goods  im- 
ported in  private  trade,  is,  in  refpect  to  the  India  trade, 
repealed)  and  the  Company's  former  charge  of  z/*r  cent. 
difcontinucd,  and  in  lieu  of  thefe,  and  in  fatisfaction  of 
the  expences  of  unihipping,  hoyagc,  cartage,  warehoufc- 
room,  lbrting,  lotting,  and  felling  private  goods,  the 
Company  is  to  have  3/.  per  cent,  on  the  grofs  amount  of 
the  fales  of  private  trade,  the  culloms  thereon  included. 
The  repeal  or  the  allowance  thus  fubllituted,  is  however 
not  to  extend  to  fpecial  engagements  made  between  the 
Company,  and  any  of  their  oiheers  touching  their  privi» 
leges. 

For  the  cafe  of  manufacturers,  who  may  import  any 
articles  of  raw  materials ;  rules,  or  by-laws  are  to  be 
framed  and  eftabiifhed  for  bringing  them  to  as  early  a 
fale  as  pofltble ;  and  for  preventing  any  undue  preference 
in  the  fales  of  the  fame  commodity  amonglt  any  of  the 
importers,  whether  the  goods  belong  to  the  Company  or 
to  individuals,  the  fales  are  to  be  open  and  public,  by 
inch  of  candle,  and  the  whole  confignment  bought  in 
by  the  private  importer,  is  to  be  delivered  out  to  him, 
on  payment  only  of  the  duties  and  other  dues  thereon. 
All  other  goods  imported  in  private  trade,  arc  to  be  fold 
and  treated  as  heretofore,  according  to  the  by-law*  of  the 
Company;  and  all  goods  in  private  trade  are  to  pay  to 
Government  the  fame  culloms  as  goods  imported  by  the 
Company  on  their  own  account. 

And  inafmuch  as  the  allowance  of  3  permit,  and  the 
rates  of  freight,  will  be  inlulMcicnc  to  indemnify  the 
Company  their  actual  charges  upon  private  trade,  the 
Lcgiilature  has  exempted  the  Company  from  actions  for 
3  A  2  loflcs 


EAST- INDIA 


COMPANY.  IV. 


Icflcs  or  embezzlements  which  a  common  carrier  might, 
in  ordinary  cafes,  be  liable  by  law  to  make  good  to  the 
owner.  But  the  act  provides  that  the  Company's  offi- 
cers, and  nil  per  fans  through  whofc  means  or  negligence 
any  lofs  fhall  har-p?n„  fhall  be  liable  to  make  It  good  to 
the  owner  ;  and  it  gives  a  further  remedy  to  the  owner, 
in  certain  cafes,  to  recover  fatisfaftion,  by  enabling  him 
to  profecute  under  the  wiitren  engagements  or  fee  unties 
taUn  by  the  Company  for  the  fafe  keeping  of  their  own 
merchandize.  All  the  laws  prohibiting  the  import  of 
goods  from  any  other  place  than  that  of  their  growth, 
and  for  continuing  all  prohibitory  law*,  in  refpeel  to  the 
confumption  or  wearing  of  foreign  manufactures  are  con- 
tinued. (See  title  Navi%athn~Jflt). 

6.  All  the  old  laws  for  preventing  Clandtjiinc  Tt  wb 
with  India,  and  from  lending  to  or  affUling.  or  being  con- 
cerned with  Foreign  Companies,  or  Foreign  Traders, 
are  wholly  abrogated  i  and  the  following  provifions  are 
fubftitutcd  in  their  place  ;  obferving  that  the  penalties  are 
made  to  extend  only  to  fuch  of  his  MajehVs  fubjecls  as 
belong  to  Grr/?t  Er:iaifty  Gut>  fifty,  Jftfty,  Jttfdtrnty,  Sail, 
fljfer,  Faro  JJteit  or  to  the  Colonies,  I  ,  or  Planta- 
tions in  jfmtrka,  or  the  JFeft  IndSti ;  and  that  all  vefTels 
arid  goods  forfeited,  may  be  feized  by  any  of  the  Com- 
pany's Officers  in  India  or  Chiita. 

Perfons  going  unlawfully  to  India,  and  trafficking 
there,  forfeit  fhipj,  veiTels,  goods,  and  merchandize, 
Bad  double  the  value  thereof:  one  fourth  to  the  inform- 
ers, and  three- fourths  to  the  Company,  they  paying 
thereout  the  eofts  of  profecution. 

Pcrfons  unlawfully  going  to  India,  (half  be  deemed 
anlav,  fal  traders,  end  fiibjecl  to  the  foregoing  penalties 
and  forfeitures,  and  may  alfo  be  profecu'ed  as  for  a  crime 
and  misdemeanor,  and  be  liable  to  line  and  imprilon- 
njent.  One  moiety  of  the  fine  goes  to  the  King,  the 
other  to  the  Company,  if  they  proiecute,  or  elfe  to  any 
other  informer. 

I'erfbnf  unlawfully  reforting  to  India,  may  be  fcized 
,md  fent  home  for  trial  j  and  on  arrival,  they  are  to  give 
bail*  or  be  committed  to  prifon. 

Ferfons  dtftnil&rf  the  ft;  vice,  or  whofe  Iiccnfes  mall 
hsve  expired,  if  they  continue  in  Imfia,  are  to  be  con- 
fidertd  as  illicit  traders,  and  are  made  fubjecl  to  penal- 
ties  and  forte iturei  of  goods,  £pr,  as  fuch. 

Goods  fhipped  ctandertinefy,  or  fuch  as  are  reflridled 
by  the  aft,  and  goods  umhipped  at  Tea,  fhall  be  fcized 
and  forfeited,  with  double  the  value,  and  the  Matter, 
or  other  officer,  knowingly  permitting  or  fuiTenng  the 
lame,  fiiail  forfeit  all  his  wages  to  the  Company  ;  to  be 
deduced  out  of  the  monies  payable  to  the  owners,  and 
be  difabled  from  again  acting  in  the  ferviee. 

Any  who  fhall  folicit  for,  cr  accept  a  foreign  cemmijfiof 
to  fail  to,  3 nd  trsde  in  India,  fliali  forfeit  jooA  half  to 
the  Company,  and  h^if  to  the  profecutor,  or  the  whole 
to  the  Company  if  they  fhall  profecute* 

All  Governor*  and  Counsellors  are  prohibited  from 
trading,  except  for  the  Company  ;  and  all  Collectors, 
Supervifors,  and  others  employed  in  the  Revenues  of 
Btagal,  Bai/at',  and  Qriffa,  or  their  Agents,  or  any  in 
trult  for  them,  are  prohibited  from  inland  trade,  except 
for  the  Company.  The  Judge*  of  the  Supreme  Coujt  of 
Ji:  ;i;.aturc  i:i  J  ■.  :...,!>  £je  ablo.'jaJy  prohibited  from 
traffkk  i  and  none  without  the  permiflion  of  the  Com- 
pany, IhaJl  trade  in  fak,  beetle-nut,  tobacco  or  rice,  on 


pain  of  forfei:ure  of  the  gor>ds,  and  treble  the  value,  One 
moiety  to  the  Company,  and  tlw;  other  to  the  profecutor. 

None  fhall  fend  gooci  from  India  to  the  ContiaeQt  or" 
Europe,  by  any  other  chanml  than  as  allowed  by  the  act, 
on  pain  of  forfeiture  of  double  the  value:  but  this  re- 
Jlri&ion  is  nor  to  extend  to  matters  ol  tgrticV,  only  on 
the  account  fan  a Jidt  of  any  foreign  Company,  or  foreign, 
Mcrchan:. 

7,  A  p ?r. o  f  k  r  a  t  r o  n .  Fir/i  h  InAia.  1  he  territorial 
revenues  are  to  be  applied  in  the  firit  pi  tec,  in  defraying 
all  charges  of  a  military  nature.  Secondly,  In  payment 
of  the  interetl  of  the  debt*  there  already,  or  hereafter  to 
be  incurred.  Thirdly,  In  payment  of  the  ctvl  and  com- 
mercial eltabliih  ments.  Fourthly,  In  payment  of  not 
left  than  one  mahion  frr  annum  for  the  Company's  invefU 
ments  of  goods  to  Eurtpc,  and  remittances  and  in veJl- 
ments  to  China;  and  the  furplus,  if  any,  is  to  be  applied 
in  the  difJi  cf  debts,  or  fuch  other  purpoics  as  mall 
be  directed  from  home.  The  fum  allowed  for  invert* 
ments,  may  from  time  to  time  be  increafed  to  the  ex- 
tent of  the  diminution  made  in  the  annual  amount  of  the  ■ 
intcrcft  of  debts,  which  fhall  be  paid  in  /W^  or  eranf- 
ferred  home  ;  for  which  transfer,  provilion  i&  made  to  an 
extent  of  500.000/,  a  year,  by  Bills  of  LxJiange  to  be 
drawn  upon  the  Company  ;  and  if  the  creditors  fhall  not 
fubkribe  to  that  amount,  other  pei  fens  may  fubferibe, 
and  the  mor.ey  advanced  by  them  for  bills  is  to  be  ap- 
plied in  difcharge  of  fuch  debts,  and  this  rule  is  to  be 
continued  sill  the  India  debt  ftaall  be  reduted  to  two 
millions.  '1  he  Company  may  increafe  thefe  transfers 
home,  butthe  Governments  abroad  are  rcllriftcd  from- 
exceeding  the  above  amount  without  their  orders.  (See 

Satpdly  at  bwt.  The  net  produce  of  the  Company's 
fundi  at  home,  after  payment  of  current  charges,  are 
thus  appropriated,  Firlt,  In  payment  of  a  \6pet- cfnii 
annual  dividend,  on  the  prefent,  or  any  intreafed  amount 
of  the  capital  llock  of  the  Company.  Secondly,  Of 
500.000/,  /nr -  avail rn  to  be  fet  apart  on  the  firJf  of  March, 
and  the  lit  ft  of  Stftem&cr,  half  yearly  ;  and  applied  in  the 
difcharge  of  the  before  mentioned  Bills  of  Exchange,  for 
the  a  fore  i  aid  reduction  of  the  India,  debt.  Thirdly,  Of 
a  like  annu.il  fum  at  500,000/.  to  the  Exchequer,  to  be 
applied  by  Parliament  lor  the  ufeof  the  L'ubSic,  and  to  ■ 
be  paid  on  the  hr  il  of  yunuaij,  and  the  firft  of  jtuiy,  half- 
yeariy*  by  equal  inSlalments.  And,  laiUy,  The  turplus 
may  be  applied  in  the  more  fpcedy  reduction  of  the  India* 
debt,  till  reduced  to  two  millions  ;  or  in  discharging  debts 
at  home,  fo  as  not  to  diminifh  the  bond  debt  below 
•  ,500,000/.  Subjtft  to  thefe  appropriations,  and  after 
the  debt  in  AViii  is  reduced  to  two  millions,  and  the 
bond  debt  at  home  to  1,500,000/,  w\e-Jixtb  part  of  the 
ultimate  furplus  is  to  be  applied  to  an  increafe  dJF  di^j- 
dend  of  the  capital  Hock,  and  the  remaining/ ve-ftxibi, . 
is  to  be  made  a  guarantee  fund,  or  collateral  fecurityfor 
the  Company's  capital  flock,  and  their  dividend  of  jo 
per  crnt,  until  Iuch  fund,  by  the  monies  paid  by  the  Com- 
pany,  iijiu,  the  iuLerefl  thereof,  fliasl  have  amounccd  to 
twelve  millions  j  and  after  that  lime,  the  laid  jtvfrjfatt&i 
of  the  fur  plus  is  to  belong  to  the  Public  in  full  right. 
Thefe  jive-jixthi  are  to  be  paid  into  the  &anky  and  laid 
out  in  the  purchafe  of  redeemable  annuities,  in  the  names 
of  I  he  CommifJioners  for  the  reduction  of  the  national 
d^b^  vviio  are  alfo  to  restive  the  dividends,  and  lay  them 
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oat  in  Ulcc  manner,  until  twelve  million  have  been  in- 
vcfled*  That  being  accomrtimeu.  the  annual  dividends 
of  the  flock  purchafed  thcrrwitb,  arc,  in  the  firtl  place, 
to  male o  good  any  defalcation  in  the  Company's  rcve 
nties,  to  pay  the  10  per  crer.  dividend,  and  fuhjeel  there 
to,  thofe  dividends  are  to  belong  to  (lie  Pubh*.  ff  on 
the  Company**  exclufivc  trade  being  determined,  their 
own  afleis  fhalt  prove  infuflkient  to  make  go  ,  J  (heir 
debt?,  and  alfo  their  capital  ftock  rated  at  zoo  ^/r 
the  excefj  of  Inch  guarantee-fund  L  to  mike  good  the 
deficient)',  as  far  lis  it  will  extend  ;  and  in  the  event  of 
the  Company  difcontinuing  their  trade  altogether*  lh/t 
excefs  is  ro  belong  to  the  Public,  But  if  the  Company 
fhall  continue  to  trade  with  a  joint  Stable,  then  (he  over- 
plus, and  the  annual  dividends  thereof,  arc  to  remain  as 
n  tike  guarantee  for  a  dividend  of  toper  cent,  and  for  the 
Capital  rated  at  zoo  I,  percent,  as  long  as  the  Company 
(hall  trade  with  a  joint  Stock;  but  fubjtel  to  ihc  making 
good  any  fuch  deficiencies,  the  faid  fund  h  to  be  deem- 
ed the  properjy  of  the  Public* 

U  the  bond  debt  at  home,  or  the  debts  abroad,  after 
being  reduced  to  the  fums  before  limited,  fhall  be  again 
increafed,  the  former  appropriation  is  to  be  revived  un- 
til thcife  debts  lhall  be  again  diminikhed  to  their  refpec- 
tivc  Standards  before  limited. 

Any  deficiency  in  the  funds  to  make  good  the  500,000/. 
to  the  exchequer  in  any  year,  is  to  be  made  good  in  the 
exccfTes  of  Subfequent  years  ;  uniefs  it  happens  in  time 
of  war  Or  by  circumstances  incidental  to  war ;  in  which 
cafe  the  deficiencies  are  not  to  b;r  carried  forward  ai  a 
debt  on  the  cmitm!  funds  oi  the  Company,  nor  to  be 
brought  forward  as  a  debt  to  be  paid  by  the  Company, 
unlefs  only  in  the  event  of  iheir  affets,  on  the  conclusion 
of  the  exclusive  trade  affording  more  than  fumcienc  to 
make  good  the  capital  flock  rated  at  200  /.  /vr  cent ;  but 
an/  excefs  of  fuch  aflets  beyond  that  amount,  is  liable 
to  muke  good  the  deficiency  of  any  fuch  payments  to 
the  Public  :  no  interest  is  to  be  computed  in  the  mean 
lime  on  fuch  deficiency. 

The  tucu rities  given  by  the  cartiiers  of  the  Bank,  are 
to  extend  to  the  monies  rbey  may  receive  under  this  act, 
and  the  treaiury  is  to  direct  the  allowance;,  lor  manage- 
ment; and  if  the  Company  make  default  in  any  pay- 
ments, directed  by  the  act,  they  may  be  fued,  and  Jibuti 
pay  15  L  per  cent,  damages,  with  colli  of  fuit. 

The  flatute  directs  the  manner  in  which  receipts  lhall 
be  given  ;^and  a  power  is  lodged  in  the  ircafury,  to  give 
the  Company  further  time  for  payment  in  cafes  of  exi- 
gency* And  it  ii  declared  that  neither  the  claims  of 
the  Public,  nor  of  the  Company,  to  the  t&riterift  m 
India*  ftiall  be  prejudiced  by  the  lUluie^/i.^/  the  prolon- 
gation of  the  term  in  the  exc I  u five  trade.  The  flatute  alfo 
contains  a  claufe  of  mutual  acquittal  of  all  out-Ilaodinr; 
demands  between  the  Crown  and  the  Company,  to  the 
24th  day  of  December  1792. 

The  ftatute  recognizes  the  rights  of  the  Company  to  a 
fum  of  467,896/*  jt.  \iL  in  money  and  9,750/.  Raft 
hMa  ftock;  (which  Aims  constitute  the  feparate  fund 
of  the  Company,  eltabhfhed  under  the  act  of  1781  ;)  and 
it  is  ubferved,  chat  it  will  be  more  for  the  general  in- 
tcreft  of  the  Company  to  ton  untie  that  money  employed 
in  trade,  computing  an  iiuerefl  upon  it  and  10  make  it 
a  fund  for  a  permanent  increafc  10  their  dividend  of  io/r 


per  cent,  than  to  draw  it  from  their  trading  capital  for 
any  fudden  dillriuution.  And  it  then  authorizes  and 
iimtti  the  Comply  to  make  a  dividend  from  this  fepa- 
rate fund,  and  the  interejl  thereof,  after  the  rate  of  tor. 
per  cent*  per  annum  during  their  further  term  in  the  rxclu- 
five  trade  ;  and  ar  the  end  of  the  term,  it  gives  them  a 
powjr  of  diipofiug  of  the  remainder  oi  this  fund  as  thuy 
Shall  think  fit. 

The  Company  are  not  to  grant  any  penfsoni  or  new 
fil  mes  beyond  200 /♦  ptr  annum  t  to  any  oneperfon,  with- 
out the  conlent  of  ihe  Hoard  of  Controul  ;  and  they  are 
to  lay  before  Parliament  annually,  a  litl  of  a(]  their 
ellablifhmcnts  abroad  and  at  home,  in  which  all  pennons 
and  new  fabrics  are  10  be  particularly  noticed  ;  and  alfo 
complete  accounts  of  all  their  affairs,  receipt*  and  out- 
goings of  the  preceding  year,  with  eltimates  for  the  fol- 
lowing year- 

8.  The  itatute  gives  a  right  of  fuing  by  action,  bill  or 
information,,  in  any  ot  the  courts  of  Pfe/Im/riffcr,  (in 
which  cafe  the  venue  i<  to  be  laid  in  Lwthn  or  MLtKtjtx,) 
or  in  the  fupreme  court  of  judicaru/e  in  Bengnl,  or  the 
Mayor's  court  at  Madrat  or  Bombay ;  and  in  fuch  fuits 
the  legality  of  Seizures  of  pet  font,  {hips,  or  goods,  is 
made  cognizable.  In  cafes  ot  misdemeanors,  the  often' 
ders  arc  punifhable  by  fine  and  imprifonmenT,  and  if 
abroad,  they  may  be  fent  home,  as  p.»r:  of  the  punifn- 
mentj  and  a  capias,  for  arreJHng  the:  accufed  party,  is 
given  in  the  hrJl  in ll an ce,  which  may  be  compounded 
for  by  ball. 

For  feruring  to  the  crown  the  duties  for  goods  unlaw- 
fully tram  eked  with,  in  the  cafes  of  for  fei  lure  of  goods,  - 
the  Attorney  General  may  profecute  the  oftendtr?,  or 
their  partners,  by  bills  in  a  court  ot  Equity,  wawng  pt- 
naJtie?,  and  the  defendants  lhall  make  full  difcovery  of 
their  illicit  traffick  upon  oath,  and  lhall  be  decreed  to 
pay  all  the  duties  thereupon  to  Guvcrnmzat,  and  '-oh 
it'  1  rut.  oji  the  vaiue  of  the  gooui  a>  the  Company,  and 
lhall  be  relieved  againtt  nil  other  forfeitures.  The  Com- 
pany may,  in  like  manner  proceed  agiinlt  0 Fenders  by 
bill  in  equity,  and  if  they  fail  they  ftiali  pay  colls.  De- 
fendants are  to  pay  coils  to  the  Crown  and  to  the  Com. 
p^ny,  v,  lien  tne  decree  Hull  be  againlt  them.  Oilier' 
uJual  regulations  are  made  as  to  informer*,  pleading,  £sV, 

0.  Thejurifdi&ion  of  the  Supreme  Court  of  Judicature 
at  Fort  Pf'i/Ji/Hfi,  in  caufes  of  Admiralty,  is  made  to  ex- 
tend to  the  High  feat  at  large  ;  whereby  a  defect  in  Stat* 
13  Geo,  3.  <\  63,  for  conSlituting  that  court,  is  cured, 

1  ■or  increafing  the  number  of  magistrates  in  Bengal, 
MaJfOst  and  Bvnbay ,  the  fupreme  court  of  judicature 
in  Bengal  is  to  iffue  commiilions  of  the  peace,  in  purfu- 
ance  of  orders  ilfued  in  tOi;ncil  lor  that  purpofc;  and 
any  of  the  jullkes,  So  appointed,  may  by  order  in  coun- 
cil, fit  alfo  in  the  courts  of  oyer  and  terminer,  taking 
the  oathsof  juflices  in  £ngla/ttiy  (excepting  the  oath  prc- 
fcribed  by  the  acl  of  the  j  i  Geo.  2,  relating  to  qualification 
by  eftatc).  The  proceedings  and  judgments  of  juJlkei 
may  be  removed  to  the  court  oJ  oyer  and  ttrminer  by 
t$rtmwh  but  cannot  be  Set  afidc  for  want  of  lorm  but  on 
the  merits  only*  The  juilices  may  alio  alfociate  with 
the  judges  in  caufes  appealed,  when  called  upon  fo  to  do. 

The  Governments  abroad  may  appoint  coroners  to 
take  in  que  (Is  upon  the  bodies  of  ptr  tons  coming  to  an 
untimely  end,  and  appoint  fees  to  be  paid  for  that  duty. 

The 
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The  juftices  of  the  peace  may  appoint  fcavengers,  and 
raife  money  by  nfjeffmeius  for  clertnfing,  witching  And 
repjiring  the  ftreetj  of  Calcutta,  Mi.t'ias,  ^nd  5ofl»% ; 
they  nny  alio  licence  houfes  for  retailing  fpirituous  li- 
qaofs,  nnd  fix  the  limits  of  thofe  towns ;  and  none  are 
to  retail  (pirits  but  fuch  as  tbey  fhaH  fo  licence,  under 
the  penalties  of  ihe  laws  of  Gnat  Britain* 

A  fpecial  ovh  is  prelcribed  to  be  taken  in  futufi;  by 
the  Directors  of  ihe  Company,  prohibitory  of  their;  - 
ting  as  Directors  when  concerned  in  buying  from,  or  icl- 
li  in.  the  Company  any  goads;  and  prohibitory  of 
i heir  being  concerned  in  any  .hipping  employed  by  the 
Company,  or  accepting  any  prefent  for  any  appointment 
of  o  trice,  it  or  being  concerned  in  any  private  trade 
contrary  to  the  aft. 

10.  The  Ads  or  parts  of  Acts  repealed,  are  a?  fol- 
/  K  i)  "J  10  IV.  j,  c.  24.  fj  81. — The  whole  of  the 
cempcraryi  Stat.  5  Gte.  1. 21  :  nod  fo  much  of  the  fe- 
veral  llutun::.  at  confirmed  it  in  force.— Stat,  7  Gm- 1.  c, 
zi.  $  1,  to  J  9. — The  whole  of  Siat.  9  GVo.  t.  r.  26,— 
S/a  z.  .-.  14.  $  o, — Sfltf.  17  G\o.  z.  r.  17.  §  it ■ 

Suii, \oGtf.  3.  t  6?  2 Stat. \i  Gso.  3.  f.  65.  $23. 

to  ;rjr  and  $  32,  to  §  35. — Sin/.  21  Gi».  3.  e.  65,  §  29. — 
ftii/*  f7«.  ^.  *\2;.  ft  3.  ij,  29  and  31.*— ihe  whole  of 
0V.7.*.  26  Geo.  5.  c.  10: — and  Stat.  z6  G&T  3.    57*  $  32.  33- 

The  repeal  is  not  to  extend  to  offences  committed  be- 
fore the  commencement  of  the  act,  nor  is  it  to  nrfccl  the 
powers  of  the  former  Hoard  of  Controu'.  until  a  new  one 
iha.1  be  appointed  j  nor  to  affect  the  powers  given  to  the 
board  h  Stats.  iS  G\fl«  3*  c.  S  :  3 1  G<$.  3.  c,  10,  concerning 
the  forces  in  fc^*. 

EASTINTUS,  Sax*  EajfJTjnf.}  An  Eafterfy  coift  or 
country  ;  alfo  the  Eajl  flrcrs,  E*jl  fide  of  a  river,  £*V. 

EASTLAND  COMPANY.  This  Company  fa  bit  (led 
under  a  charter  granted  by  Queen  Elizabeth  in  15791  for 
regtilating  the  commerce  into  the  Eafl  ctmtttryi  a  name  an- 
ciently  given,  and  (till  continued  by  mercantile  people, 
to  the  ports  of  the  Bahiik  fca,  more  particularly  thofe 
of  PrujjtA  and  iJvmia.  They  were  by  this  charter  to  en- 
joy the  fole  trade,  through  the  Sound,  into  Norway,  S<rw- 
//*ns  PolaitJ,  Lithvaiuat  (excepting  Narva  which  was  with- 
in the  charter  of  the  BLufjia  Company,)  Pru£w  and  alfo 
Pvmfrania,  from  the  river  tV//,  Eallward,  Dantziek,  EI* 
l>in^  and  Kwtingjlttirg  ;  alfo  to  Cfywikayrn  and  Ef/rttouf  and 
ti&Fhttaiul,  Gothland,  Hw/tholm  and  Git/isid,  This  char- 
ter was  confirmed  by  another  from  Cbarki  I.  in  i6zt>. 

By  the  Stat  i  25  Car.  2*  c.  7,  the  following  pro  virions 
were  made  for  laying  open  a  very  confidcrable  part  of 
this  trade :  lc  was  declnred  lawful  for  any  native  or  fo- 
reigner at  all  times  10  have  free  liberty  to  trade  into  and 
from  Sivrdrrti  Denmark  and  Nay-way,  no  twit),  [landing  the 
charter  to  the  Eaftland  Merchants  or  any  other  charter.— 
And  further  that  every  perfon  being  a  fabjed  of  this 
realm  might  be  admitted  inio  the  fellowship  of  merchants 
of  E {■:;>•'  v/on  paying  4.  /,  and  HQ  more.  •■,<  5,  G. — -WJiicli 
latter  provifion  made  the  trade  to  the  other  parts  within 
the  limits  of  the  charter  eafily  acceflible. 

F  AT  JNDE  SINE  DIE.  Words  ufedon  the  acquittal, 
fcV.  of  a  defendant  ihm  be  may  go  rJtsith(tHi  dqy,  i.t*  be  dif- 
mined*  See  tide  Jitifgment* 

EAVES  DROPPERS.  Perfons  that  liften  under  walls 
or  windows,  or  the  eaves  of  a  honfe,  to  hearken  after 
difiOuriVj  and  thereupon  to  frame  flandcrous  and  mif- 


chlevous  lal«3#  ars  a  common  nufance,  and  preferable 
at  the  court  Icet ;  or  are  indictable  at  the  fciijons.,  anj.l 
puniihable  by  fine,  and  finding  fureties  for  good  beha- 
viour K:  .A  y  Coin:,,  20:  ^  Czrn/n,  169,   Sl'c  title  Gsad 

KliDOMADARITJS,  An  cbJmmJmy or  ofHccr appoin t- 
cd  utety  in  cathedral  churches,  to  fupervife  the  regular 
performance  of  divine  fervicc,  and  prefcribe  the  particu- 
lar duties  of  each  perfon  attending  in  the  choir,  a?  10 
readingT  tinging,  praying,  ^J<.  To  which  purpofe  the  tb* 
{fatnmlary  at  the  beginning  of  his  week  drew  in  form  .1 
bill  or  writing  of  the  refpective  perfons  and  tlteir  fevetjl 
olhces,  called  tabula;  whereupon  the  perfons  there  en- 
tered were  lliJed  wtahtlptii  J%U  is  manifcltcd  in  the 
ftatutcs  of  the  Catbr  u  al  Cbm  tb  if  St.  P<ml,  digclted  by 
Dr,  Ralph  RaMxrk,  Dean  ef  St.  Paul's,  arm*  1205,  MSS. 

KUEkEiMORl'il.  ElJERKMORS,  EUEREMUR- 
DER,  Sax.]  Bare,  or  downright  murder,  L&.H.  t.  r. 
iz.  See  mle  Afartmvrtitr* 

ECCLES1A.  LatJ]  The  place  where  Gad  is  fervei, 
commonly  called  a  church:  But  in  law  proceedings \  ac- 
Cording  to  Fij£&rr&crf3  this  word  intends  a  parfonag*; 
for  fo  he  expredbs  it  in  a  queftion,  whether  a  benefice 
was  ftcltfia  jtiti  eatolimy  S^e.  P.  N,  li.  32  :  2  IkJI.  363. 

ECCLRSL^  SCULP  1  t  it  A.  1  he  image  or  fcuiptnre 
of  a  church  in  ancient  times,  which  was  often  cut  out  or 
enrt  in  plate  or  other  metal,  and  prcferved  as  a  religious 
treafure  or  rclique  ;  and  to  perpetuate  the  mentor  s  of 
fomc  famous  churches.  Mm.  Aug*  Tom,  3.  p.  309. 

ECCLESIASTICAL*  Denotes  fomething  belonging 
tot  or  fet  apart  for  the  church  ;  as  dilfinguiltieJ  irom 
civil  or  jciultir,  with  regard  to  the  world. 

Ecclesiastical  Co  a  por  at  tons.  Are  where  the  mem- 
bers 1  bat  compofe  it  are  fpithmttl  perfect.  They  were 
creeled  for  the  furtherance  of  religion,  and  perpetual  tug 
the  rights  of  the  church*  See  title  &«rp&*ti»k 

EcCLtsiAtr  ical  courts.  See  title  Cmis  Ecchfaf- 
ikal. 

Ecclesiastical  JumsoiCTtON,  By  Stat.  37  H*  8,  c. 
[7,  The  dadltora  of  the  civil  law,  although  they  be  lay- 
men,       may  exercife  e«kj%aflieal  jurtfdutitia. 

EccLEiiASTicAi.  Laws.  See  titles  Ga/ms  Eaw't  Cwn 
EcetfwficaL 

Ecclesiastical  Persons  or  Ecclesiastics.  Ec- 
clffiaJiUi,\  Churchmen;  perfons  whofe  function?  con  fill  in 
performing  the  fert'ice,  and  keeping  up  the  difcipline  oi 
the  church.  Set  title  Chjr. 

EDESTIA,  From  *£di-s,  ufed  in  fome  old  charters  for 
buildings. 

EDI  A,  Aid  or  Help:  Thus  Du  Frtjn  interprets  it ; 
but  Gfiurl  fays  it  fjgnif.es  Baft. 

EDICT.  EttiOtim^  An  ordiitanceor  command;  a  ila- 
tute,  Lax.  Lmt.  J5..7* 

BEL-  PARES.    A  fry  or  brood  of  eels.  Stat.  25  //,  3. 

EFFORCJ  ALITER,  Forcibly;  as  applied  to  mili- 
tary force. — M<7tr  Pnr'tf*  deno  1213. 

EFFRACTORE^,  I. at.]  Hrcakcrs  applied  to  Sarglar^ 
that  break  open  houfcs  to  (Leak 

EFTERS,  Sax  ]  Ways,  ivalks  or  hedges.  Bktmt. 

EFFUSIO  SAN(.iJ]NJS.  The  multl,  nnc,  or  penalty 
impofed  by  the  old  Engtffi  laws  for  the  (bedding  of  blood  j 
which  die  King  granted  to  many  lords  of  manors:  And 
this  privilege,  among  others,  was  granted  to  the  abbot 
Of  Gtnjteubivy,  Carter.  MS$. 

EGYPTIANS. 


ec  y 

EGYPTIANS.  Egypt!:™.  Commonly  failed  Cjyyftr,-— 
Thefe  are  a  grange  kind  of  commonwealth  among  them- 
felves,  of  wandering  importers  and  jugglers  who  made 
their  firft  appearance  in  C  .  about  the  beginning  of 

the  fifteenth  century,  and  have  fincefpread  them fc Ives  all 
over  £«ny*and  Ajut.  They  were  originally  called  Zitigtw-.-i 
by  ihe  Turh,  from  their  captain  Zlngumu^  who,  when 
5 hh an  Setim  conquered  ligyft»  about  the  year  1517,  re- 
fufed  to  fubmit  to  the  Turkijh  yoke,  and  retired  into  the 
defarts,  where  they  lived  by  rapine  and  plunder,  and 
frequently  came  down  into  the  plains  of  Egypt,  com- 
mitting great  outrages  in  the  towns  upon  the  JV/.'r,  under 
the  dominion  of  the  Tvrks.  But  being  at  length  fub- 
dued,  and  banilhed  from  Egypt,  they  difperfcd  them- 
ielves  in  fmall  parties,  into  every  country  in  the  known 
world  ;  and  as  they  were  natives  of  Egypt,  a  country 
where  the  occult  fciences,  or  black  art,  as  it  was  called, 
was  fuppofed  to  arrive  to  great!  perfection,  and  which  in 
that  credulous  age,  was  in  great  vogue  with  perfons  of 
all  religions  atsd  perflations,  they  found  the  people 
wherever  they  ccme,  very  ealily  impofed  on*  Mot!*  Uwv. 

In  the  com  pa  is  of  a  very  few  yean,  they  gained  fuch 
a  number  of  idle  profdytes,  who  imitated  their  language 
and  complexion,  and  betook  themfeJves  to  the  fame  arts 
of  chiromancy,  begging  and  pilfering,  that  they  became 
troublefome  and  even  formidable  to  molt  of  the  States  of 
Emtpc*  Hence  they  were  expelled  from  France  in  the 
year  1560,  r.nd  from  Stain  in  1 591.  And  the  govern- 
ment in  Etr^arJ,  took  the  alarm  much  earlier,  for  in 
1530,  they  are  defcribed  by  Stat.  21  Hm.  c.  30.  as 
u  outlandish  people,  calling  thcmfclves  Egyptians,  ufing 
no  craft  or  feat  ot  merchandize,  who  have  come  into 
this  realm,  and  gone  from  fttire  to  Jhire,  and  place  to 
place  in  great  company,  and  ufed  great,  fubtil,  and 
crafty  means  to  deceive  the  people  i  bearing  them  in 
hand,  that  they  by  palmeftry  could  tell  men,  and  womrn 
fortune*;  and  Jo  nr.r.v  times  by  craft  and  iubirlty  have 
deceived  the  people  of  their  money,  and  have  alfo  com- 
mitted many  heinous  felonies  and  robberies."  Where- 
fore they  are  directed  to  avoid  [depart]  the  realm,  ami 
not  to  return,  under  pain  of  imprifonmcnt,  and  forfeiture 
of  their  goods  and  chattels  ;  and,  upon  their  uials  for 
any  felonies  which  they  might  have  committed,  they 
{hall  not  be  entitled  to  a  jury  At  nttdietau  Ityttat.  And 
afterwards  it  was  enacted  by  S/hfs,  1  £3*2  P,  y  M.t.\: 
5  EHx.  t.  20,  that  if  any  fuch  perfons  fhall  be  impor-. 
ted  into  this  kingdom,  the  importer  fhall  forfeit  40/. 
And  if  the  Egyptians  themJelvcs  remain  one  month  lit  clii:-. 
kingdom;  or  if  any  per fon  being  14 years  old,  whether 
a  natural  born  fubjecl.  or  ilranger,  which  hath  been  fecn 
or  found  in  the  fellowship  ot  fuch  Egyptian*,  or  which 
hath  difguifed  him,  or  herfelf  like  them,  (hall  remain 
in  the  fame  one  month,  atone  or  fever  a  1  times;  it  is 
felony,  without  benefit  of  clergy,  And  Sir  Matthew 
Hah  informs  ft*,  that  at  ooe  SiffiU  afilzes,  no  Iefs  than 
thirteen  gypfics  were  executed  upon  thefe  ftatutes,  a  Jew 
years  berore  the  ELvt\ oration.  Uur,  to  the  honour  of  our 
national  humanity,  there  arc  no  in  ft  antes  more  modern 
than  this,  of  carrying ihefc  law*  into  execution.  4  CWto. 
j  6 j,  6.  Now  by  hat.  23  6V<?.  3.  5  1 ,  the  faid  aft  of  5 
Jjfcs;.  f .  zo,  is  repealed.  And  the  Stat,  ifG&,i.c<$» 
(See  title  Vagrant?)  regard?  them  only  under  the  denomi* 
oad op  of  rogues  and  vagabonds. 


EJECTMENT. 

EI  A,  from  Sax.  Eig.J  An  ifiand.  Mat.  Part's  Ann*  883. 
See  Ey. 

EJECTA.  A  woman  ravifhed  or  deflowered  :  or  cafe 
forth  from  the  virtuous.  Ejrftiisi  a  whoremonger.  Bhimt. 

EJECTION  E  CUSTODL3E,  Ejttlmcm  dtGardt.]  Is 
a  writ  which  licth  again!!  him  that  caltcth  out  the  £«ar- 
Aiaa  from  any  land  during  the  minority  of  the  heir.  Rtg, 
Orig.  162 ;  F.  N.B,  130.  There  are  two  other  writ*  net 
unlike  thh  ;  the  one  termed  rawjkm&tt  «fi  ga'df  and  the 
other  droit  de  gard.  See  title  Guardian. 

EJECTIONE  FJRMjE;  or  EJECTMENT, 

An  action  at  law  by  which  a  per  fon  ouftedor  amov- 
ed from  the  pcflTcfiicn  of  annate  for  years,  may  recover 
that  poHeffion :  and  which  aftton  is  now  ufed  as  the  ge- 
neral mode  of  trying  disputed  tides  to  lands  and  tene- 
ments.— See  3  Centm.  199.  frem  whence  the  fubfequent 
nutter  is  extracted  with  addition  from  other  fourccs. 

A  writ  of  Eicfii&t?  firm.?,  or  action  of  trefpafs  in  £jt&- 
mfnt,  lieth  where  lands  or  tenements  are  let  for  a  term, 
of  years,  and  aftcrivirds  the  k'ftbr,  revcrfionir,  remain., 
der-mnn,  or  any  Granger,  doth  ejeit  or  ouft  the  leffre 
of  his  term,  F.  N>  B.zzo.  In  this  cafe  he  fhall  have  his 
writ  of  rjtflhn  or  Eje&mtoi ;  to  calJ  the  defendant  to  an- 
fw^r  for  entering  on  the  land*  fo  demifed  to  the  plaintiff 
for  a  term  that  is  not  yet  expired  and  ejecting  him- 
And  by  this  writ  the  plaintiff  fhall  recover  back  his  term 
or  the  remainder  of  it,  with  damages. 

Since  the  difufc  of  real  adttons,  this  mixt  proceeding 
is  become  the  common  method  of  trying  the  tide  to 
lands  or  tenements.  It  is  therefore  neceflary  to  deli* 
neate  it's  hiiWy,  the  manner  of  it's  prOCcfc,  and  the 
principles  whereon  it  is  grounded* 

The  writ  of  covenant,  for  breach  of  the  contra  ft  con- 
tained in  the  leafe  for  years,  was  anciently  the  only  fpe- 
eifje  remedy  for  recovering  againSl  the  Icft'or  a  term  from 
which  he  had  ejected  his  leJfee,  together  with  damages 
for  the  ouftcr.  But  if  the  lefTee  was  cjriled  by  a  Gran- 
ger claiming  tinder  a  title  fuperior  tn  that  of  the  lefibr 
or  by  a  grantor  of  the  reverfion,  (who  might  at  any 
time  by  a  common  recovery  have  delUoyed  the  term,) 
though  the  lefTee  might  ftill  maintain  an  action  of  co- 
venant again  (I  the  leflbr,  for  non-performance  of  his 
contract  or' leafe*  yet  he  could  not  by  any  means  reco- 
ver the  term  itfclf.  F.  N.  B.  J45.  If  the  oufler  was  com- 
mitted by  a  mere  ftrangcr,  without  any  title  to  the  |and> 
tlic  leilbr  might  indeed,  by  a  real  action  recover  pofTef- 
iinn  of  the  freehold,  but  the  IcJiize  had  no  other  remedy 
again fl  the  ejettor  but  in  damages,  by  a  writ  of  cjtfiiMe 
JirtHiC,  for  the  trefpafs  committed  in  tjefiiug  him  from  his 
J  mm.  But  afterward-*,  when  the  courts  of  equity  be- 
gan to  oblige  the  ejedlor  to  make  a  fpeuftc  rcClitution  of 
litis  Innd  to  thr  party  immediately  injured,  the  courts 
of  law  alfo  adopted  the  fame  method  of  duing  complete 
juilice  ;  and,  in  the  profeeution  of  a  writ  of  r-jcclment, 
introduced  a  fpecies  of  remedy  not  warranted  by  the  ori- 
ginal writ*  nor  prayed  by  the  declaration;  [which  nre 
cakulated  for  damages  merely,  and  are  filcnt  as  to  any 
rettitution  ;)  vix.  z  judgment  to  recover  the  term,  and  a 
writ  of  pofTeUion  thereupon,  This  method  feems  to  have 
been  fettled  as  early  as  the  reign  of  Edward  IV,  though 
ithatb  been  faid  to  have  firil  bugun  und^r  Hen,  \\\,  be* 
caufe  it  probably  was  ihen  firft  applied  to  it's  prefent 
principal  ufe.  that  of  trying  the  tiite  of  the  land.  BroK 
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EJECTMENT. 


The  better  to  apprehend  die  contrivance,  whereby 
this  end  is  effected,  it  is  lobe  recollected  thai  the  re- 
medy by  ejectment  is,  in  it's  original,  an  action  brought 
L7  one  who  hath  a  leafe  for  years,  to  repair  the  injury 
done  him  by  USfpo/Tefiion*  In  order  therefore  to  convert 
it  into  a.  method  of  trying  titles  to  the  freehold,  it  is 
firlt  neceff.tr  y  that  the  claimant  do  take  pofTcffion  of  the 
lands,  to  empower  him  to  confiitute  a  leflcc  for  ye.;rs, 
that  may  be  capable  of  receiving  this  injury  of  difpof- 
ftllion.  For  it  would  be  an  offence,  called  in  our  law 
tfisthiwiftitcc ,  to  convey  a  title  to  another,  when  the  gran- 
tor is  not  in  p:'/U-fiion  of  the  land  :  and  indeed  it  was 
tloubied  at  firfl,  whether  this  OccafionaJ  poflelHoe^  taken 
Htettly  for  the  purpote  of  conveying  ttte  title,  excufed 
the  Icfljr  from  the  Je^al  guilt  of  maintenance,  t  Ch,  Rep. 
M  $9. 

When,  therefore  a  peifon.  who  hath  a  right  of  entry 
into  lands,  determines  :o  acquire  that  poiiVilion ,  which 
is  wrongfully  with  held  by  the  prefer*  t  tenant,  he  makes 
(as  by  law  he  may)  a  formal  entry  on  the  premifes, 
and  being  fb  in  the  poiTcflion  of  the  foil,  he  there, 
upon  the  landt  firflli  and  delivers  a  ieafe  for  years  to 
feme  third  prrfon  01  leffec  ;  and,  having  thus  given  him 
entry,  leaves  him  in  pofleffion  of  the  prernifes,  Thia 
Itflee  ii  to  itjy  upon  the  land,  till  the  prior  tenant,  or 
he  who  had  the  previous  pofleffion,  enters  thereon  afrelh 
and  oufls  htmj  or  till  feme  other  pcrfon  (either  by  acci- 
dent  or  by  agreement  before-hand)  comes  upon  the  land , 
and  turns  imn  out,  or  ejects  him,  For  this  injury  the 
leflee  is  entitled  to  his  action  of  eje&ment  againft  the 
tenant;  or  his  m/vat  (jrfi'/r,  which-ever  it  was  that  outled 
him,  to  recover  back  his  term  and  damages,  But  where 
this  action  is  brought  again  ft  fuch  a  cafual  ejector  a^  is 
before  mentioned,  and  not  againll  the  very  tenant  in 
pofleflion,  the  Court  will  not  fuller  the  tenant  to  lofe 
his  pofleluon  without  an  opportunity  to  defend  It.  Where- 
fore it  is  a  flanding  rule,  that  no  plnimiff  ftiall  proceed 
in  ejectment  to  recover  lands  againll  a  cafual  ejector, 
without  notice  given  to  the  tenant  in  poiTtllion  (if  any 
there  be)  and  unking  him  a  defendant  if  he  pleafes. 
And,  in  orcer  to  maintain  the  action,  the  plaintiff  mull 
in  iafe  of  any  defence »  make  out  four  points  before 
the  court ;  vns.  77//r,  Ltnfa  Erttrjtt  and  Oitfta  *  Firft, 
he  mull  fhew  a  good  in  his  leffor,  which  brings  the 
matter  of  right  entirely  before  the  Court ;  then,  that  the 
leffor,  being  feifed  or  poftefled  by  virtue  of  fuch  title,  did 
yiakc  htni  the  leafe  for  the  prefent  term  ;  thirdly,  that 
Tie,  the  leficc,  or  plaintiff  did  enter  or  take  poiTcilion  in 
eonfequence  of  fuih  Jeafe  \  and  then,  laflly,  that  the 
defendant  wijltdi  or  ejected  him.  Wliereupon  he  fhall 
have  judgment  to  recover  hi*  term  and  damages ;  and 
fhaJf  in  eonfequence,  have  a  tir?/  5/"  ^^cif,  which  the 
Iheriff  is  to  execute  by  delivering  him  the  undilturbed 
and  peaceable  poffeflion  of  his  term. 

This  is  the  regular  method  of  kinging  an  action  of 
ejectment,  in  which  the  title  of  the  leflbr  come*  colla- 
terally and  incidentally  before  the  Court,  in  order  to 
fttew  ihe  injury  done  to  the  leffee  by  this  oufler.  This 
method  mull  beflill  continued  in  due  form  and  Ariclneft, 
(fave  only  as  to  the  notice  to  the  tenant,)  whenever  the 
poffciTion  is  vacant,  or  there  is  no  actual  occupant  of 
the  prcmiffes;  and  alfo  in  feme  other  cafes.  But,  as 
much  trouble  and  formality  were  found  to  attend  the 
aituil  making  of  the  lti]fe%  entrjft  and  sujier^  a  new,  and 


more  eaTy  method  of  trying  titles  by  writ  of  ejeftmenr, 
where  there  is  any  actual  tenant  or  occupier  of  the 
prernifes  in  dtfpute,  w4S  invented  bv  the  Lord  Chief 
J  u  flice  R*Ue .  Sty  I.  Pi  as!.  Rq.  (ofir.  1657). 

Thi*  new  method  entirely  depends  upon  a  firing  of 
legal  fictions ;  no  actual  leafe  is  made,  no  aclual  entry  by 
the  plaintiff,  no  actual  oufter  by  the  defendant,  but 
all  are  merely  ideal,  for  the  fole  purpofe  of  trying  the 
title.  To  this  end,  in  the  proceedings,  a  leafe  for  a 
term  of  years  is  ftated  to  have  been  made,  by  him  who 
claims  title,  to  the  plaintiff  who  brings  the  action  ; 
as  by  y<tb»  Rvgcri  to  Richard  Smith,  which  plain ti if 
ought  to  be  fome  real  perfon,  and  not  merely  an 
idea)  fictitious  one  who  hath  no  exigence,  as  is  frequently 
though  unwarrantably  pracVtfed.  6  A/a/.  30;,  It  is  alfo 
itated  that  Smith  the  leffee  entered  -,  and  that  the  defen- 
dant William  Stilei,  who  is  called  the  cafia!  r.rV<7«-,  outled 
him  i  for  which  oufter  he  brings  this  action.  As  foon 
as  this  action  is  brought,  and  the  complaint  fully  Hated 
in  the  declaration,  Stilts,  the  cafual  ejector,  or  defendant, 
fends  a  written  notice  to  the  tenant  in  pollcfuon  of  the 
lands,  e.g.Geor*:  Saurtdtri,  informing  him  of  the  action 
brought  by  Smith,  and  Iran  fronting  him  a  copy  of  the 
declaration-  wirhal  a/Turing  him  that  he,  StUet,  the  de- 
fendant, has  no  title  at  all  to  the  prernifes,  and  lhall 
make  no  defence ;  and  therefore  advifmg  the  tenant  u> 
appear  in  court  and  defend  his  own  title  :  othcrwife  he, 
the  cafual  ejector,  will  fuffer  judgment  to  be  had  again!! 
him;  and  thereby  the  aclual  tenant,  Smtwdert,  will  ine- 
vitably be  turned  out  of  poffeflion.  On  receipt  of  this 
caution,  if  the  tenant  in  poffeflion  does  not  within  a 
limited  time  apply  to  the  court  to  be  admitted  a  defen- 
dant in  the  ftead  of  Stiktp  he  is  fuppofed  to  have  no 
right  at  all ;  and  upon  judgment  being  had  againll  Stilet 
the  cafual  ejector,  Stiu/idcrs,  the  real  tenant,  will  be  turn- 
ed out  of  poffetiion  by  the  [heriff. 

But,  if  ttie  Tenant  in  poffeflion  applies  to  be  made  a 
defendant)  it  is  allowed  him  upon  this  condition ;  that 
he  enter  into  a  rule  of  court  to  confefs,  at  the  trial  of 
the  caufe,  three  of  the  four  requifices.  for  the  mainte- 
nance of  the  plaintiffs  action  j  was.  the  leafe  of  Rt/ge& 
the  IciTor,  the  ntty  of  S*,tith  the  plaintiff,  and  his  wjltr 
by  Saurulers  himlclf,  now  made  the  defendant,  inftead 
of  StiUsi  which  req u ifrtes  being  wholly  ^ctitious,  Ihould 
the  defendant  put  the  plaintiff  to  prove  them,  he  mult 
of  courfe  be  non-fuitcd  for  want  of  evidence;  but  by 
fuch  ftipulated  confeffion  of  entry  and  w/tcrt  the 

trial  will  now  Hand  upon  the  merits  of  the  nth  only. 

This  done  the  dclaration  is  altered  by  infer  ting  the  name 
of  George  Sarnitlm  (the  tenant)  inftead  of  U'tlliam  StiUt; 
and  tht;  canto  goes  down  to  trial  under  the  name  of  Smith 
I  (the  plaintiff)  on  the  demife  *f  Rs>gtri%  (the  leffor)  n%ctinji 
'.,-r- n ■.•  •  the  now  defendant,  And  herein  the  leflbr  of 
the  plaintiff  is  bound  to  make  out  a  clear  title,  othenvilc 
his  fictitious  Jeffcc  cannot  obtain  judgment  to  have  pof- 
tefiion  of  the  land  for  the  term  fuppofed  to  he  granted. 
But,  if  the  leffor  makes  out  his  title  in  a  fat  is  factory 
manner,  then  judgment  and  a  writ  of  poffeffion  maU 
gp  for  Stffubt  the  nominal  plaintiff,  who  by  this  trial  has 
proved  the  right  of  Roger*  hia  fuppofed  lellbr. 

Ye?,  10  prevent  haodulent  recoveries  of  the  poffefnoD, 
by  collufion  with  the  tenant  of  the  land,  all  tenants  are 
obliged  by  Slat,  tl  Geo.  z-  c.  to,  on  pain  of  forfeiting 
•  three  yettrs*  rent,  to  give  notice  to  their  landlords,  when 
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the>  nre  ferved  with  any  declaration  in  ejectment j  and 

ty  Landlord  a\ny  by  leave  of  the  court  be  made  a  co- 
efendant  to  the  action,  in  cafe  i lie  tenant  himfclf  np- 
ears  to  it,  or,  if  he  makes  default,  though  judgment 
mull  be  then  figncd  agsiinH  the  cafuai  ejeclor,  yet  exe- 
cution mall  be  flayed,  in  cafe  the  landlord  applies  to 
be  made  a  defendant,  and  enters  into  the  common  rule  ; 
a  right  which  indeed  the  landlord  had,  long  before  the 
provifion  of  rhU  Jtacute,  ($/jrt*  PtnS,  Reg*  10$,  J 1 1 ,  265  £ 
jMcLjq:  £0/4.257:  Burr*  130I:]  «  tike  manner  as 
{pre iritjus  to  the  ftatute  of  Wtft.  2*c,  3O  if  in  a  real 
action  the  tenant  of  the  freehold  made  default,  the  re- 
main de  r-jnan,  or  rcverlioner  had  a  right  to  come  in  and 
defend  the  pi>fita"km,  left,  if  judgment  were  had  again £1 
the  tenant,  the  e'Lte  of  thofe  behind  Ihould  be  turned 
to  .1  ticked  right  Brail,  lib,  5.  c*  to.  §  i  4. 

A  tenant  to  $  mortgagor  who  does  not  give  him  no- 
tice of  an  ejectment  brought  by  the  mongagee  to  en- 
force an  attornment*  is  not  liable  to  the  penalties  of  the 
Sfttr,  J  1  Gn>.  2  :  1  Term  Rep.  6+7. 

In  ejectment  for  a  chapel,  the  parhm  can  only  defend 
for  a  right  10  enter  and  peifoim  divine  for  vice.  Sir, 
914. — NutwithlLiuoing  t  Sn!&*  3$o»  no  man  i>  to  be 
admitted  tenant  Or  defendant  in  i-jcd'tment  by  the  com- 
mon rule,  unlefs  he  hath  been  in  pDficflion  or  received 
rent,  and  not  a  mere  ftranger.  Gam&.  209. 

[  It  who  claims  title,  inatl  be  joined  as  a  defendant 
though  the  plain; it? oppofes  it,  1  Soli.  256.  And  there- 
lore  even  the  wife  of  the  Jeflor.  257, 

'i  he  court  permitted  an  brir,  who  had  never  been  in 
pofl"r0ion,  to  come  in  and  defend  the  ciettment.  The 
father  under  whom  he  claimed,  died  juil  after  having 
rirfl  obtained  a  i;roi!;-;r  rule.  -f  Ttrr.i  AJr/.  \  So  a  mort- 
gagee. Ctmbtrh.  399.  As  to  a  tejfal  trbfi,  fee  3  Term 
Rtp.  783  :  4  TrrM  Rep.  1 12. 

fj Lit  if  the  new  defendants  whether  land  lord,  or  te- 
nant, or  both,  after  entering  into  the  common  rule,  fail 
to  appear  at  the  trial,  and  to  eonfef's  leafe,  entry,  and 
oufier,  1  he  plaintiff  Smith  muft  indeed  be  there,  non- 
fuiicd,  for  want  of  proving  thofe  requifit.es :  but  judg- 
ment wil]  in  the  end  be  entered  again  ft  the  cafual  ejeclor 
Stilts  j  for  the  condition  on  which  Saunders  (the  tenant) 
or  his  land-lord,  was  admitted  a  defendant,  is  broken, 
and  therefore  the  plaintiff  is  put  again  in  the  fame  liga- 
tion ar,  if  he  never  had  appeared  at  all ;  the  confequence 
of  which  (we  have  feen)  would  have  been  that  judgment 
would  have  hcen  entered  for  the  plaintiff;  and  the  fheriJF, 
by  virtue  of  a  writ  for  that  purpofe,  would  have  turned  out 
the  tenant  Stamdm  and  delivered  poffeffion  to  Smith  the 
plaintiff'.  The  fame  prouefs  therefore  as  would  have  been 
had,  provided  no  conditional  rule  had  ever  been  made, 
mull  now  be  purfued  as  foon  as  the  condition  is  broken. 

1  he  damages  recovered  in  thefe  anions,  though  for- 
merly their  only  intent,  arc  now  ufually  fftnee  the  title 
has  been  confidered  as  the  principal  queJlion)  merely 
nominal,  as  j  u  In  order  therefore  to  complete  the  re- 
medy, when  the  yolTeffton  has  been  long  detained  from 
him  that  had  the  right  to  ic,  an  afiion  of  trefpafs  alfo 
lies,  after  a  recovery  in  ejectment  to  recover  the  mcfne 
profits  which  the  tenant  in  poflcfiion  ha*  wrongfully  re- 
ceived, Which  action  may  be  brought  in  the  name  of 
cither  the  nominal  plaintiff"  in  the  ejeitment,  or  his 
kfibr,  agamft  the  tenant  in  poflefTmn  :  whether  he  be 
made  party  to  tiie  ejectment,  or  fufler)  judgment  to  go 
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by  default.  In  this  cafe  the  judgment  In  ejectment  U 
conclusive  evidence  again  ft  the  defendant,  for  all  profits 
which  have  accrued  lince  the  da-e  of  the  demife  Gated 
in  the  former  declaration  of  the  plaintiff;  but  if  the  plain- 
tiff fues  for  any  antecedent  profits,  the  defendant  may 
make  a  new  defence,  4  Burr.  66 S. 

Such  is  the  modem  way,  of  tbILjudy  L  -  in 
fiueilion  the  title  to  land*  and  tenements,  in  order  to  try 
it  in  rhis  collateral  manner  ;  a  method  which  is  now 
univcrfatly  adopted  in  atmoft  every  cafe,  ft  is  founded 
on  the  fame  principles  as  the  antiem  writs  of  affile* 
being  calculated  to  try  the  mere  fQjffifity  title  to  an 
eilatc;  and  hath  fucccedcd  to  thofe  real  iidions,  as  be 
tng  infinitely  more  convenient  for  attaining  the  ends 
of  juflicc  ;  brcaufc  the  form  of  the  proceeding  being 
entirely  fictitious,  it  is  wholly  in  the  power  of  the  court 
to  direa  the  application  of  that  fitticn,  fo  as  to  prevent 
fraud  and  chicane,  and  evifcerate  the  very  truth  of  the 
title.  The  writ  of  ejectment  and  it*,  nominal  panic i 
(as  was  refoived  by  all  the  judges)  arc  judicially  to  be 
confidered  as  the  fictitious  form  of  an  action,  really  brought 
by  the  leifor  of  the  plaintifF  againfl  the  tenant  m  pof- 
fcftton;  invented,  under  the  controul  and  power  of  the 
court,  for  the  advancement  of  jo  like  in  many  refpects ; 
and  to  force  the  parties  to  go  to  trial  on  the  mo'iits,  with- 
out being  entangled  in  the  nicety  of  pleading  on  ekbe* 
fide,  4  Burr.  66 S,  See  alfo  3  Bun.  1294, 6, 

13  ut  a  ivrit  of  ejeclment  is  not  an  adequate  means  to 
try  the  title  of  ait  eftatcs,  for  on  thofe  things,  whereon  an 
entry  cannot  in  fa&  be  made,  no  entry  Ihall  be  fuppofed 
by  any  fiction  of  the  parties.  Therefore  an  ejectment 
m%  not  lie  of  an.advowfon,  a  rent,  a  common," or  ether 
incorporeal  hereditaments.  BrevjaL  izy.  Cr«.  Cat.  49 2  . 
Srr,  54.  Except  for  tithe*  in  the  hands  of  lay  appro- 
priaLors,  by  the  exprek  purview  of  Sfat,  32  Wm*  8,  e.  7  ; 
which  doctrine  hath  fmce  been  extended  by  analogy 
to  tithes  in  the  hands  of  the  clergy.  C™.  Cir.  30 1  :  Z  LtL 
Raym*  789.  Nor  will  it  lie  in  fuch  cafes,  where  the 
entry  of  Jiim  that  hath  right  is  taken  away  by  defcem, 
difteu  tin  nance,  twenty  years  <Hfry>jPjJ"wii  or  oiherwife. 

Mere  pttrtuularly,  for  is  bat  tbir.p  tjcAmait  wtU  U*. 
Ejffiment  ought  to  be  brought  for  a  thing  that  ii  certain  ; 
and  if  it  be  of  a  manor,  the  manor  of  A,  with  the  ap- 
purtenances ;  if  of  areclory,  the  reftory  of  B.  And 
fo  many  mefl'uages,  cottages,  acres  of  arable  land,  mea- 
dow, tic.  with  the  appurtenances  in  the  psrifli  of,  tie. 
For  land,  mufl  be  diltinguiftied,  how  much  of  one  fort, 
and  how  much  of  another,  Cw,  E/iz.  339:  j  Lew* 
13,  EjiBment  lies  of  a  church,  as  of  an  houie  called  the 
parijb  eburch  tft  Sec.  And  a  church  is  a  meiTuage,  by 
which  name  it  may  be  recovered ;  and  the  decia ration 
is  to  be  ferved  on  the  parfort  who  performs  divine  fer vice, 
1 1  Rtp.  25  :  t  Hoik,  256. 

It  lies  ik  iw*  mejfuagk  five  lurgagh ;  but  not  dt  xno 
mtjfitagii  five  tencmentot  unlefs  it  have  a  wta?  A.  SrV.  to 
make  it  good,  becaufe  of  the  uncertainty  of  the  word 
tctifmrnt.  1  Sid.  29J,  But  for  a  meffuage  ar,d  tenement 
hath  been  allowed.  1  Term  Rep.  1 1,  So  indeed  for  a  mef- 
fuage  or  tenement-  3  Wiif.  23:3  MtxL  32S:  1  Sid,  295. 
It  will  lie  for  a  moiety,  or  third  part  of  3  manor  or  mei- 
fuage,  &c.  And  for  a  chamber  or  room  of  a  houfc  well 
fet  forth.  1 1  Rept  55,  59  ;  3  Ltm.  210.  It  lieth  de  dupi* 
which  hath  convenient  certainty  for  the  fheriff  to  deli- 
ver poffeflion,  tiff,  fir*  Joe,  654.  It  lies  of  a  cottage 
3  ^  cr 


or  curtilage ;  or  a  coal-mine,  g&  bur  not  of  a  common, 
pifvary,  CsV.  G0.  Jac.  I  50.  For  underwood  it  lies,  though 
a  fnt€ifi  doth  not.  z  Roll,  Rep. +%zt  ^3.  But  for  n» 
iLtvfv,  or  uw  ptciit  reme^  tjfV.  without  certainty  of  the 
acres,  and  their  nature,  it  doth  not  lie.  ti  Rep,  55:  4 
1 .  It  lieth  of  a  dole,  containing  three  acre*  of  pas- 
ture, tfrV,  Alfo  of  fo  many  acres  of  land  covered  with 
water?  though  not  A  nq**  otr/k  Cr*.  ^ar.  435:  1  BtwinJ, 
241.  It  ties  for  TLprebendal  flail,  after  collation  to  it.  1 
mif.  14. 

Ejectment  lies  by  the  owner  of  the  foil  for  land  which 
is  part  of  the  King's  Highway,  or  of  an  acre  of  land, 
defer  ibed  only  by  the  name  of  land,  though  there  was 
a  wall  and  porch  and  pare  of  a  houfc  built  on  it,  1 

£brr.  153, 

In  this  action  tlic  law  requires,  thai  the  thing  demanded 
be  fv>  particularly  fpecified,  thai  the  Iheriff  may  certainly 
know  what  10  give  the  pofletfion  of,  if  the  plaintiff"  fhould 
recover;  for  the  judgment  is  in  order  to  execution,  and 
the  judgment  would  be  vain,  if  execution  could  noi  be 
had  of  the  thing  fpecifically  demanded;  but  in  this  action 
the  judges  did  not  confine  tli  emit  J  ves  to  thofe  rates  which 
govtrn  the  frwtiftt  but  id  lowed  fome  things  to  be  reco- 
vered in  this  action,  which  could  not  be  demanded  in  a 
prettiff ;  becaufe  fmce  the  eftabliihmcnt  of  that  real  action, 
many  things  have  bren  added  and  improved  by  art,  and 
acquired  new  appellations  that  are  perfectly  understood 
now  by  the  law,  which  arc  not  found  in  the  ancient  law- 
books; and  as  men  began  to  contract  by  new  names 
which  were  not  known  in,  the  old  law,  foit  was  reafonablc 
to  luffer  the  remedy  to  follow  the  nature  of  fuch  con- 
tracts. See  z  Ld.  Rayti.  1470  :  z  Stra.'yoS  e  I  Bun.dzg. 
— -And  in  general  ejectment  does  not  lie  without  mewing 
the  quantity  and  quality  of  the  land,  and  how  many 
seres  of  arable,  meadow  and  pallure,  tiff.  nC$.  55; 
1  Soli.  154  :  4  M$tL  97. 

An  Ejectment  is  a  p*fpjf*sy  remedy,  and  only  com- 
pctent  where  the  leftar  of  the  plaintiff  may  enter  ;  there- 
fore it  is  alwayi  neceflary  for  the  plaintiff  to  Ihew  that 
his  Jeflbr  had  a  right  t*  entity  by  proving  a  pfjfcjton  within 
rwitAr  years ^  or  sewnting  for  the  tuant  cp  /r»  under  fame 
exceptions  allowed  by  the  Aatute ;  ttuemy  year**  advei/e 
poiTeiHon,  is  a  fajiirvt  tult  to  the  defendant ;  it  is  not 
a       to  tii-  a  rri-.tJv  for  the  plaintiff  e-dy.  but 

takes  away  hb  right  of  ponemon.  1  Bern,  1 19.  Every 
p>aimiff  ma;l  fbew  a  right  of  pofTeflion,  as  well  as  of 
property,  and  therefore  the  defendant  needs  not  plead 
the  ftaiute,  as  in  the  cafe  of  actions.  IbiJ. 

A  judgment  in  ejectment  is  the  recovery  of  the  p«f- 
y^fo.i;  (not  of  the  ftifin  or  fretbaldi)  without  prejudice  to 
the  rights  as  it  may  afterwards  appear  between  the  par- 
ties. Jrle  who  eniers  under  it  in  truth  and  fubftance, 
can  only  St  pbjfijfid  eteeording  to  r*ghtt  proul  itx  pvftulat* 
If  the  leffor  have  a  freehold,  he  is  in  as  a  freeholder : 
if  he  has  a  chattel  intereU  he  is  in  as  a  termor  ;  and  in 
refpect  of  the  freehold,  his  pofTeQton  enures  ,j.y£t,/.  v.- 
;»  right.  If  he  has  no  title,  he  is  in  as  a  trefpafTer ;  and, 
withou;  any  re  entry  by  the  true  owner,  is  liable  to  ac- 
count for  the  profits.  I  Burr.  1 14. 

This  action  of  ejectment  is  rendered  3  very  eafy  and 
expeditious  remedy  to  landlords  whofc  tenants  are  iu 
arrear,  by  Suit*  4  Ceo.  2-  e.  a  8 ;  which  enacts  that  every 
landlord,  who  hath  by  his  lcafe  a  right  of  re  entry  in 
cafe  of  non-payment  of  rent,  when  half  a  year's  icot  is 


d<i_e,  and  no  fum'cient  diflrefs  is  to  be  had,  may  fene  a 
declaration  in  rjeclment  on  his  tenant,  or  fix  the  i-me 
upon  fome  notorious  part  of  the  premifes  which  will  be 
valid,  without  any  formal  re-entry  or  previous  demand 
of  rent.  And  a  recovery  in  fuch  ejectment  fhall  be  final 
and  conclufivc,  both  in  Jaw  and  equity,  unlcfs  the  rent 
and  all  cofts  be  paid  or  tendered  within  fix  calendar 
months  afterwards. 

The  true  conHruJtion  upon  thi*  aft  is,  to  take  off  the 
landlord  the  inconvenience  of  his  continuing  always  lia- 
ble to  an  uncertainty  of  pofTemon  ;  (front  /Vj  r,  am 
in  thf  jfiwrt  of  the  tenant  to  *£tf  him  a  tompen/atiw  frnj> 
tittie  f  in  order  to  found  at  appiiwtiwt  for  rth>.;  in  tf  ■  \) 
and  to  limit  and  to  confine  the  tenant  to  fix  cafettdjr 
months  after  exccuiin  granted,  for  his  doing  this ;  or 
etfe  that  the  landlord  Jr.all  from  thenceforth  hold  the 
demifed  premifes  difeharged  from  the  leafe.  1  Barr.6icj. 
As  to  the  provifion  of  Stat.  1 1  C<?o,  2,  r*  19.  §  iC,  in 
cafes  of  truants  at  r-ck-rent  being  one  year  in  ar/ear 
and  defer  ting  the  premifea,  fee  this  Diet,  title  AW.— . 
Two  JuSlices  of  peace  may  in  this  cafe  put  the  landlord 
in  paiTeJfioft. 

Where  an  ejectment  is  brought  again!!  a  temint,  for 
the  purpofe  of  turning  him  out  of  his  farm,  .  and  the 
tenant  actually  hold*  the  premifes  of  the  leflbr  of  the 
plaintifF,  it  is  fometimes  neccflary  to  give  him  notice 
to  quit  poMion,  in  order  to  maintain  an  ejectment. 
Here  we  mayobferve,  that  demifei,  where  certtutt  trrm 
is  mentioned,  are  held  to  be  tenancies  from  JW»'  ttj+f, 
which  neither  party  can  determine,  wi:hout  reafonahle 
notice  to  the  other*  This  notice  is,  in  molt  counties, 
fix  Htetitbi,  and  it  muft  in  all  fuch  cafes,  expire  at  thst 
p.irt  of  tiie  ye..;:,  %in'n  the  ten.ir.cy  comrr;cJi«'J  ;  and 
therefore  it  hath  been  holden,  that  half  a  year's  notice 
to  quit  poffeflion  mutt  be  given  to  fuch  tenant  ;  before 
the  end  of  which  time  the  landlord  cannot  maintain  an 
ejectment ;  unlefs  the  tenant  has  attorned  to  fome  other 
perfon,  01  done  fome  act  declaiming  to  hold  as  tenant  ; 
in  which  cafe  no  notice  is  neccflary.  And  the  fame 
law  will  apply  to  the  executor  of  fuch  a  lenant-  3  Wilf* 
25.  See  1  Term  Rep.  too  :  4  T<rm  t\*p.  361.  But 
expiratim  cf  a  Uaft  for  a  certain  term^  the  tenant  continu- 
ing tn  pone  ft  on  is  deemed  a  irefpnilor;  and  tu  ere  t 
an  ejectment  uhich  is  an  action  of  trefpafs  may  be 
brought  <wi;/r}ut  any  ritticc  m  , -•>;?. 

Prints  of  p fifth?  relating  to  ejectments .  Where  there  is 
a  tenant  in  poiTciTitm,  in  order  to  proceed  again  il  him4 
prepare  a  declaration,  the  copy  of  which,  upon Jtemfa  you 
fcrve  the  rcnanr  with ;  if  there  be  more  than  one  ten-mtt 
each  mufl  be  fcrved  with  a  copy,  but  if  the  man  is  not 
at  home,  his  wife  will  do  (provided  (he  be  fcrved  on  the 
premifes,  and  fo  fworn  to)  ;  this  is  neceflary  both  in  town 
and  country  caufes*  At  the  time  of  icrvice.,  in  all  cs^s 
it  is  requifUe  to  tend  merer  explain  the  mute  at  the  fc&t 
of  thedtrfiifistion  10  the  pttf^nfirved.^-hnpey  K.  B.  which  fee 
at  length. 

The  tenant's  fon,  daughter,  or  fcrvant,  he  being  out 
of  the  way,  mult  not  be  ferved,  unlefs  it  appear  to  tnc 
court,  that  fuch  declaration  and  notice  came  to  his 
hands,  in  which  cafe  it  has  been  held  a  good  delivery; 
but  if  the  tenant  furpajtlj  keep  out  of  the  way  to  avoid 
being  ferved,  the  court  on  affidavit  will  grant  a  rule 
to  fhew  cauie  why  that  fhould  not  be  deemed  good  fer- 
vice. 
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In  cafe  the  fervanr,  be  ferveJ,  and  motion  be  made 
that  it  be  deemed  good  fcrvice,  the  tenant  mull  fwcar 
that  the  declaration  never  came  to  his  hands  before  the 
time  of  fhewing  csufe,  or  the  court  will  make  the  rule 
abfolttte.  Trhi.  30  Gro.  3.  In  this  cafe  to  ground  fuch  a 
motion  you  mull  (hew  endeavours  to  fei  vc  him  at  fc  ve- 
ra! times,  &c. 

The  declaration  mud  be  ferved  hefore  the  efioign-day 
of  every  term,  either  in  town  or  country,  and  the  notice 
mu.l  be  made  to  appear  in  the  next  term  after  delivery  ; 
but  the  delivery  on  a  Sunday,  or  on  the  effoign-day 
of  that  term  wherein  the  defendant  is  to  appear,  will 
not  do. 

If  the  premifes  be  in  Lor  hit  or  Middttfix%  the  notice 
mud  be  made  to  appear  the  firll  day  of  the  next  term  after 
fsrvicc,  for  if  made  generally,  the  tenant  in  pofleflion 
has  the  whole  term  to  appear  in  ;  but  if  the  tenements 
lie  in  any  other  county,  the  notice  mult  be  to  appear  as 
of  the  next  term  generally. 

Kjectment  mull  be  brought  in  the  county  where  the 
lands  lie,  and  the  declaration  mull  fet  forth  the  particular 
parifli  ;  and  the  day  of  the  demife  mud  be  laid  after  the 
title  accrues,  otherwife  the  plaintiff  will  be  non-fuitcd;  and 
the  plaintiff  mu:l  lay  the  commencement  cf  his  fuppofed 
leafe,  to  have  been  precedent  to  the  ejectment  by  the 
defendant.  I  Sid.Zi  2  NetO  Ab.  171. 

If  the  title  of  the  leflbr  of  the  plaintiff  accrue  in 
Eajlcr  vacation,  yet  the  plain  lift"  may  deliver  his  ejeft- 
ment  as  of  Eafier  term,  and  mall  recover  thereon,  be- 
caufe  he  makes  up  his  ilfue,  or  takes  judgment  as  of 
the  next  term  ;  otherwife  the  aft  of  the  Jaw  which  fup- 
pofes  (he  bill  filed  as  of  the  firft  day  of  Ea/.'er  term,  be- 
fore a  title  accrued  to  the  plaintiff",  would  be  an  aft  of 
injury  to  him,  and  delay  his  right ;  for  a  man  ejefted  out 
of  a  leafe  made  in  term  time,  could  not  complain  till 
term  was  over.  2  Veltir.  174.:  It  mull  be  brought  within 
twenty  year*,  by  Stat.  21  Jac.  I.  c.  16  :  Sid.  432.  Sec  ante, 
Uld  title  Limited  ian  of  AHims. 

It  was  formerly  held  that  a  declaration  in  ejeftment 
could  not  be  altered  or  amended  after  once  delivered, 
in  the  moil  trivial  matters;  but  it  has  fince  been  he"d, 
that  an  ejectment  is  a  mere  fictitious  action,  and  the 
demile  mere  matter  of  form,  nor  doe*  it  cxilf,  and  on 
application,  the  demife  was  ordered  to  be  amended; 
I  ill  this  was  to  favc  the  plaintiff  from  being  barrad  by 
a  fine,  if  he  had  been  obliged  to  bring  a  new  ejeft- 
ment ;  4  Burr.  2447.  Therefore  as  the  demife  may  be 
altered,  there  can  be  no  doubt  but  that  other  parts  lefs 
material  may  alfo  be  amended  ;  the  action  being  invented 
under  the  control  of  the  court,  for  the  advancement  of 
juflice,  and  merely  to  try  the  right  in  quellion.  1  Burr. 
665.  The  term  may  be  amended  without  confent  from 
five  to  ten  years.  So.  1272,  1211. — A  verdict,  cures  a 
defeft  in  letting  out  the  title,  though  it  cannot  cure  a 
defective  title.  2  Burr.  1 159.  See  title  Amendment. 

It  is  ncceffary  to  prove  the  defendant  or  his  tenant 
in  pofleflion  of  the  premifes :  for  the  rule  is,  that  the 
landlord  fhall  defend  for  the  premifes  only  whereof  his 
tenants  are  in  pofleflion  ;  and  the  party  does  not  admit 
himfclf  to  be  landlord  of  any  premifes  which  the  plain- 
lift  may  make  title  to,  but  of  fuch  only  as  were  in  pof- 
icifion  of  thofe  tenants.  1  H'ilf.  220. 

A  new  trial  may,  upon  proper  grounds,  be  granted 
m  ejeftment,  as  well  as  in  other  cafes.  4  Bu  r.  2224. 


In  real  action:,  where  the  freehold  is  recovered  the  de- 
mandant has  execution,  by  the  writ  of  habere  facias 
fetjinam;  in  ejeftment,  therefore,  it  it  but  juft,  th3t  a 
fimilar  remedy  Dull  be  permitted  to  the  plaintiff,  who, 
as  he  now  has  judgment  to  recover  the  pofleflion  of 
the  laud,  may  p^t  the  fentence  of  the  law  in  execution 
by  virtue  of  a  writ  of  habere fadas  pcjft [fsonem ,  directing 
tiie  fheriff  to  give  actual  pofleflion  to  the  plaintiff,  of 
the  land  recovered. 

Ti.is  writ  m3y  be  fued  out  though  the  IclTor  of  the 
plaintiff  be  dead,  if  teflcd  the  laft  day  of  the  preced- 
ing term,  4 Burr.  1970.  The  legal  relation  to  the  day 
of  the  telle  is  proper  to  be  fupported  in  maintenance 
of  a  writ  of  pofleflion  on  a  judgment  in  ejeftment.  Ibid. 

In  etrttmcH:.  where  there  arc  divers  defendants,  and  the 
freeholds  arc  fcvcral,  no  defendant  may  defend  for  more 
th.in  is  in  his  own  pofleflion;  and  the  plaintiff  may  take 
judgment  againll  his  tfe&tr  for  what  remains.  1  Vent, 
355  :  2^.524,531. 

If  there  be  two  defendants  in  ef8r.:ent.  and  one  of  them 
appears  and  confelTes  leafe,  entry,  and  cufier,  but  the 
other  does  not  appear,  in  that  cafe  the  plaintiff  may  en- 
ter .1  non-pros,  Or  retraxit  againll  him,  and  go  to  trial, 
and  have  judgment  againll  the  other  defendant.  1  Lord 
Raym.  7 1 7,  7 1 8.  Alio  if  an  ejeclmcnt  be  brought  againll 
two  perfons,  and  after  iflue  joined,  one  dies,  and  a  venire 
is  awarded  as  to  the  two  defendants,  and  a  verdict  againll 
two;  here,  upon  fuggellion  of  the  death  of  one  of  them 
upon  the  roll,  judgment  fhall  be  given  for  the  plaintiff 
againll  the  other  for  the  whole:  for  it  is  fa  id  this  aftion  is 
grounded  upon  torts,  which  are  ftveral  in  their  nature, 
and  one  may  be  found  guilty  and  theother  acquitted.  Ibid. 

\\  here  one  brings  tjeclment  of  land  in  two  parilhcs, 
and  die  whole  lies  in  one,  he  lhall  recover :  alfo  if  a  per- 
fon  brings  ejefimemi  of  one  acre  in  B.  and  part  of  it  lies 
in  A.  he  fhall  recover  for  fuch  part  as  lies  in  B.  And 
if  one  having  title  to  a  part  only  of  lands,  bringeth  an 
ejednunt  lor  the  whole,  he  fhall  recover  his  part  of  the 
lands.  Plcnvd.  429:  Cro.  Car.  13. 

A  plaintiff  fhall  recover  only  according  to  the  right 
which  he  hath  at  the  time  of  bringing  his  aftion  :  and 
one  who  hath  title  to  the  land  in  quellion,  may  on  motion 
be  made  a  defendant  in  the  aftion  with  the  tenant  in 
polTemun,  to  defend  his  title.  1  Ntlf.  Abr.  694:  1  Lilt. 
497,  Ssfc.  As  the  pofleflion  of  the  land  is  primarily  in 
quellion,  and  to  be  recovered,  that  concerns  the  tenant; 
and  the  title  of  the  land,  which  is  tried  collaterally, 
that  concerns  fome  other,  who  may  be  admitted  to  be  a 
defendant  with  the  tenant:  but  none  other  is  to  be  ad- 
mitted a  defendant,  but  he  that  hath  been  in  polfefiion,  or 
receives  the  rents,  We. 

If  the  plaintiff  can  prove  his  title  accrued  before  the 
time  of  the  demife,  and  that  the  defendant  hath  been 
longer  in  pofleflion,  he  fhall  recover  antecedent  profits; 
but  in  fuch  C3fe  the  defendant  will  be  at  liberty  to  contro- 
vert his  title.  BvJLNm.  Pri.  3j. 

As  the  plaintiff  in  tjeclment  is  a  mere  nominal  perfon, 
and  a  truP.ee  for  the  leflbr  ;  if  he  releafe  the  aftion,  the 
court  may  fet  afide  the  releafe,  and  he  fhall  be  com- 
mitted for  a  contempt;  fo  likewife  if  he  releafe  an  ac- 
tion brought  in  his  name  for  the  mefne  profits.  1  Sa/k. 
260:  Skinn.z\y.  If  a  man  is  made  plaintiff  in  ejeft- 
ment  without  his  knowledge,  and  the  defendant  appear- 
ing, the  plaintiff  thereupon  becomes  nonfuit,  after  which 
execution  is  fued  out  againll  him  ;  if  it  appears  by  his 
3  K  *  oata 
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oath  that  he  was  made  plaintiff  without  his  knowledge 
or  order,  he  fliall  be  difcharged.  3+  Car,  B,  R  :  5  Art;  l 
LiL  500. 

If  there  be  a  verdift  and  judgment  agiinft  the  plain- 
tiff, lie  may  bring  another  action  of  trefpafs  and  a&fl- 
for  the  land,  it  being  only  to  recover  the  poueilion, 
Csfc.  wherein  judgment  is  not  final;  and  it  is  not  like  a 
writ  of  right,  Sfe,  where  the  title  alone  is  tried.  IVmPs 
I'iji.  547  :  Trin.  23  Car.  /?.  J?. 

The  reafon  of  an  ejcilmnt  tying  never  fixed  is  not  laid 
down  in  ihc  general  books  on  this  fubjeft,  but  in  ihfi 
notes  to  Eumrsus  vo!.  4.  1 8 9,  it  is  t]i Us  ingenioi: uy 
fiatcd. — .The  reafon  why  it  is  not  or  cannot  be  final 
feems  to  be  this*— That  It  is  impofliblc  from  the  /rW- 
inte  *f  fir  retard  in  this  action,  to  plead  a  farmer,  in  bar 
of  another,  ejectment  brought.- — lietanfc  I.  The  plain- 
tiff and  defendant  are  nominal  and  exift  in  moil  cafe* 
on  record  only;  and  confcquently  may  be  changed  En  a 
new  aftion.  But  the  identity  both  of  plainiiif'  and  de- 
fendant mini  be  aveired  in  pleading  a  former  aiTLion  in 
bar.— 2.  The  term  derailed  may  be  laid  many  different 
ways.  An  ejeilmem  however,  though  in  its  nature  not 
final  at  htwt  h  capable  of  being  nude  fo  in  equity  ;  and 
the  Court  of  Chancery  will  on  proper  grounds  grant  a 
perpetual  injunction;  and  not  permit  the  poJleffton  of  lands 
to  be  diilnrbed  by  a  vain  inceJTant  litigation  of  the 
tame  que  (Hon.  See  zEq.  Ab.  17  »*  r.  1 ;  243.  r.  1 1 :  zat,  c, 
s  :  1  £rv.  P.  G  166,  67 1  :  2  Sttls.  404. 

Form  of  the  Declaration  u  Ejectment,  by  Ordinal; 
egainfl  the  Cafoal  Ejeclor,  whi  givet  Nttfct  thereupon  to 
the  Tenant  in  Pofjejjhn* 

Michaelmas,  the  ixph  of  King  George  the  Third, 

BekXsJ  XXfIL  LI  AM  STILES,  W  0/ Newbury,  « 
to  wit.  \  the  fat J  county,  Gentleman*  was  attached,  ftj 
mjioer  Richard  Smith,  of  a  plear  wherefore  -with fare  and 
srtr,j  he  entered  into  one  mejfitage,  with  the  appurtenances,  in 
Sutton  m  the  twnty  afir*faid,  which  John  Rogers  EJf.  de- 
nifid  to  the  faid  Richard  Smith,  for  a  torn  whteb  ii  not 
ytt  expired,  and  ejBid  him  from  his  faid  farm,  and  ether 
wrongi  to  him  did,  to  tbc  geeat  damage  of  the  Jnid  Richard 
ami  tfgahxft  the  peace  of  the  fa  d  the  King,  &c.  And  where- 
upon  the  fold  Richard  hy  Robert  Martin  hi  2  attorney,  tint- 
plaint,  that  whereat  the  faid  John  Rogers,  on  the  \fl  day 
of  October  in  the  amity-ninth  year  of  the  reign  of  the  lord 
the  King  that  now  is,  at  Sutton  nforefaid,  had  demifod  to 
the  fame  Richard  the  tenement  aforefatd,  with  the  appurte- 
ntv:eet,  to  ba'ue  and  to  laid  the  faid  tenement,  with  the  ap- 
futttnanccs.  to  the  fat  J  Richard  and  his  ajjigns,  front  the 
ftafi  of  Saint  Michael  the  Archangel  then  lali  pafi,  to  the 
fri{  and  ta  m  of  jive  years  from  thtnie  next  following  and 
folh  to  he  tonrpie'e  and  aided,  hy  virtue  of  which  demifii 
the  faid  Richard  entered  into  the  fetid  tenement,  toitb  the 
fifpM-tenanees,  and  was  fmfejpd  tht  •  ■■/ ;  .*»  I  fh,jaid  Richard 
being  fo  pffffid  thoeofj  the  faid  William  after  wends,  that 
h  f*fay,  on  the  faid  iji.dsy  of  October  w  the  faid  2Qth 
pax  tdtb  force  and  arms,  thaiistofay^  with  fundi,  Jtavct 
and  inrvet  entered  into  the  fetid  tenement,  with  the  appnr- 
ftManeet,  in  the  poffefttmof  the  faid  Rkhard,  whkh  the  faid 
Jo  ho  Rogers  daw/id  t*  the  faid  Richard  inform  afore' 
fiid,  for  the  term  afofefaid>  which  is  net  yt  expired,  and 
yetted  the  faid  Richard  out  of  hit  faid  farm,  and  tttber 


wr>ngs  to  hint  did,  to  the  great  damage  tf  the  fat'ef  Richard. 
and  egain#  the  peace  of  the  faid  hui  the  King,  Wbmby 
tht:  j aid  Richard  faith,  that  he  ii  injured  ami  damaged  & 
the  vain?  of  ioi.  And  ther  eupon  he  brings  fait,  &qr. 
Manin,/*r  the  plaintif,  \  Pledges  of  $  John  Doe, 
Peters,  for  the de/endci*tt  £  Prtfcevthn^X  Richard  Roe. 

Mr.  George  Saunders, 

/  am  informed  that  yen  arc  in  pojftjfon  of,  »  clai»s  titfi 
to,  the  }remifts  mentioned  in  this  t/eeLration  of  etWfment,  tr 
to  ftmt  part  thereof ;  and  I,  teing  fued  in  this  aejhn,  as  a 
eaftat  tjedcr,  and  having  no  detim  or  title  to  the  fame^  do 
advijeyou  to  appear  next  Hilary  term  in  bis  Maierf;  autrt  f 
King's  Bench  wherefiever  he  fi.td  then  he  ia  England,  If 
jomt  attorney  of  that  etart,  and  t  hen  a  d  there  by  a  rule  to  be 
made  of  the  fame  eeurt,  to  tastfejtoafelf  to  be  matte  tbftndoMt 
in  my  fcad 'j  othtrutife  I  /hall  fvjh  judgment  to  be  enter td 
againjl  mi;  aadyott  will  he  turned  out  tf  pljjrjfin. 

Yenr  laving  friend 
[Date]  William  Stiles, 

The  form  of  the  declaration  by  bill  does  not  differ 
very  materially  ;  and  the  above  is  inferted  by  way  oftelifr. 
cida:ion,  cbiefly  to  fuch  tenants,  tsV.  as  may  ffentjg  ih:i 
article. 

For  further  matter  relating  to  Ejectment  fee  Bull.  Ni. 
Pri  : — and  Git&et  tys  Ejegmtnts  by  Rumington, 

EJECTUMp  Ejeii'4;  ma- it,  quod  i  marl  eiicitur:  Tcf, 
Jetfom,  Wreck,  t5V.  See  utfe  WretK 

EIGNE,  Fr.  aifoe.j  EldeJl  or  firll  born;  as  baflard 
ei^-ne,  and  mulier  pnifot  are  worda  ufed  in  our  ?aw  for  the 
elder  a  haftardj  and  the  younger  lawful  bor:i.  5<e  title 
Bastard, 

EtNECIA,  from  the  Fr,  aifoi,  L  e,  pnmogenitiisT 

Elderihi...  ...(  I  4  /;'  •;,   ■ ".  bec 

EIRE,  or  EVRE,  Fr.eite,  vie.  iter,  as  a  grand  etre, 
thatts>  magnis  itit'erihtis.']  lithe  court  of  jufticc:  innnent; 
and  jiijhee}  :a  ejt  e  are  t hole  whom  Brarlm  in  many  place i 
calls  jtfiietarin  itinerantet.  Thefe  juttices,  in  ancient 
timc>  were  fent  with  a  general  commilTioH  into  divers 
counties  to  hear  fuch  canfes  as  were  termed  pita*  of  tht 
frown*,  and  this  was  done  for  tbeeafe  of  the  people,  who 
mull  elle  have  been  hanird  to  the  King's  B^nch,  if  the 
canfc  were  too  high  for  the  connty  c^urt :  it  ii  Lid  they 
were  fent  but  once  in  every  feven  years.  Bra/?.  l;h,  3,  e .  it. 
Horn's  Jt&rtW,  lib.  z.  The  tyeof  the forrjl  is  the  juftice- 
feat  ;  which,  by  an  ancient  cultom  was  held  every  three 
years  by  the  jutiices  of  the  fvtt^j^trnejing  up  and  down 
for  that  porpcJe.  Bran.  Ub*  3.  t/ael.  itc\  1  U  z  :  Brit, 
e.  2:  Ciornp.  JurifL  156:  Mania,  par.  I;  p.  11 1  ►■—•See 
title  Jujiites  tn  Eyre. 

ELECTION,  ekSio*]  In  law,  is  when  a  nun  is  left 
to  hb  own  free  will,  to  take  or  do  one  thing  or  another, 
which  he  pleafes.  And  if  it  be  given  of  feverai  things 
he  who  is  the  firll  agent,  and  outfit  to  do  the  iirH  afiti 
mall  have  the  elcelka  :  as  if  a  perfon  make  a  leafe,  ren- 
dering rent,  or  a  garment,  fe&>  the  leiTee  (hall  h^ve  the 
erection,  as  being  the  rirft  agent,  by  the  payment  of  the 
one,  or  delivery  of  the  other.  Co,  Lit.  144.  And  if  A. 
covenant  to  pay  B.  a  pound  of  pepper  or  i"ugarT  before 
Ea/iefi  it  15  at  the  tUelm  of  A.  at  all  times  before  Eafrr, 

which 
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which  of  them  he  will  pay:  but  if  he  pivys  it  not  before 
the  faid  feaft,  then  afterwards  it  is  at  the  election  of  B, 
to  demand  and  have  which  he  pleafeth.  Dyer  18:5  Rep, 
59:  11  Rtf>.  $1. 

If  I  give  10  yon  one  of  my  horfes  in.  my  {table,  there 
you  (hall  have  thecA^w*;  for  you  (ball  be  the  firJt  agent, 
by  taking  or  ftizure  of  one  of  them.  Ce.Lii.  145.  If 
things  granted  are  annual,  and  to  have  continuance,  the 
tktfion  (where  the  law  gives  it  him)  remain*  to  the  gran- 
tor, as  well  after  the  dny  as  before  :  but  it  is  otherwifc 
when  to  be  performed  at  once.  Uwl.  "When  nothing 
paffes  to  the  feoffee  01  grantee  before  cUBien  to  have  the 
one  thing  or  the  other,  the  deftim  ought  to  be  nade  in 
the  life  of  the  parties ;  and  the  heir  or  executor  cannot 
make  :he  dtdfan :  but  where  an  eftate  or  intcretl  partes 
immediately  to  the  feofiee.  donee,  Wr.  there tkitkn  may 
be  made  by  them,  or  their  heirs  or  executors,  a  Rep.  36, 
37*  And  when  one  and  the  fame  thing  paficth  to  the 
donee  or  grantee,  and  inch  donee  or  grantee  hath  da- 
//mi  in  what  manner  he  will  take  it,  there  the  intcrcfl 
pafleth  immediately,  and  the  party,  his  heirs*  &t.  may 
make  ritfiia*  when  they  will.  Lin.  145  :  z  Danv. 
Mr.  761. 

Where  the  ele fthu  creates  the  intcreft,  nothing  paiTea 
tilt  dtflimi  and  if  no  AtQim  can  be  made,  nointereit  will 
arife.  Hvb>  174.  If  the  ehUisn  is  given  to  fevcral  per- 
sons, there  the  firfc  eleflhn  made  by  any  of  the  perfons 
iNall  ftand  :  as  if  a  man  Jeafes  two  acres  to  A*  for  life,  re- 
main der  of  one  acre  to  B,  and  of  the  other  acre  to  C. 
Now  B.  or  C.  may  tU&  which  of  the  acres  he  witS  have, 
and  the  hrft  ehUhit  by  one  binds  the  other.  Co.  Lit.  145 : 
2  Rep*  36".  If  a  man  leafcs  two  acres  for  life,  the  re- 
mainder of  <me  in  fee  to  the  fame  perfon  ;  and  after  li- 
cences the  Jtrtee  to  cut  trees  in  one  acre,  this  is  an  eke* 
tkn  that  he  fhall  have  the  fee  in  the  other  acre.  2  £>..  .  :'. 

A  fJett-'CH  concerning  lands  is  defucndible  ; 
and  tlf£hn  of  a  tenant  in  tail  may  prejudice  his  iilue* 
He  in  remainder  may  mr.kean  eiftlim,  after  the  death  of 
tenant  for  life  ;  but  if  the  tenant  for  life  do  make  ekdioriy 
the  remainder- man  is  concluded.  Afesr»  C<7.  14/*  ^32- 

A  perfen  grants  a  raancr,  except  one  clofe  called  jV. 
and  there  are  two  clofes  called  by  that  name,  one  con- 
taining nine  acres,  and  1  he  other  but  three  acres  ;  the 
grantee  fliall  not  in  this  cafe  ehoofe  which  of  the  faid 
clofes  he  will  have,  but  the  grantor  thai  I  ha  ire  Jtrtio.t 
which  dofe  ftudl  pafs.  1  L*w.  268*  But  if  one  grants 
an  acre  of  land  out  of  a  waEte  or  common,  and  doih  not 
fay  in  what  part,  or  how  to  be  bounded,  the  grantee  may 
nuke  his  diWtat  where  ne  will.  iLtsft.  30..  if  a  man 
hath  three  daughters,  and  he  covenants  with  another, 
that  he  fhall  have  one  of  them  to  difpofe  of  in.  marriage; 
■it  is  at  the  covenantor'*  tktlitn  \\  hich  oi  his  daughters 
thecovenantee  fhall  have,  and  after  rcqueifc  flic  is  to  be 
delivered  to  him.  Moor  72  :  2  Danv,  702.  _  Where  there 
.arc  three  coparceners  of  lands,  upon  partition  the  eldeit 
fiAer  IhaJI  have  the  tUfiitn :  though  if  Ihe  herfclf  make 
the  partition,  ihe  lofeih  it,  and  fliall  take  laft  of  all.  Co. 
in.  166. — See  title  Efuety. 

Jn  confederation  that  a  perfon  hr.d  fold  another  certain 
goods,  he  promifed  to  deliver  him  the  value  in  luch  pipe, 
of  wine  a*  he  mould  ehoofe;  the  plain  tiff  mull  make  hie 
election  before  he  brings  his  action.  Sfyk^Q.  Andetfion 
w  hich  of  two  things  ihall  be  done,  ought  not  to  be  made 
merely  by  bringing  an  attion  j  but  before,  that  the  de- 


fendant may  know  which  he  is  to  do,  and  it  is  fai.l  he  ts 
not  bound  to  tender  either  before  the  plaintiff  hath  made 
his  choice  which  will  be  accepted.  1  Mod.  217:  1  Nd/% 
Abr.  697. 

A  condition  of  a  bond  is,  that  the  obligor  mail  pay  30/. 
or  twenty  kine,  at  the  obligee's  eltRiw*  within  fuch  a 
time;  the  obligee  at  his  pen  J  U  to  m:d;e  hi  5  d-dtv.  uj:!i- 
in  the  time  limited.  1  Lt&tJjf),  Though  in  debt  upon 
bond  to  pay  10/.  on  fuch  a  day,  or  four  cows,  at  the 
then  defimt  of  the  obligee,  it  was  adjudged,  that  it  was 
not  enough  for  the  defendant  to  plead  chat  he  was  always 
nrady,  ejY.  if  the  obligee  had  made  his  AecliOH\  for  he 
ought  tn  tender  both  at  the  day,  by  rcafon  the  word  then 
relates  to  the  day  of  payment.  J/»r  246 ;  I  Ndf.  694, 
695. 

If  a  man  hath  an  rkfii&jt  to  do  one  of  two  things,  and 
he  cannot  by  any  default  of  a  linger,  or  of  himfelf.  or 
the  obligee,  or  by  the  a&  of  God,  do  the  one  ;  he  tnuit 
at  his  peril  do  the  other.  1  Lit.  Abr.  ro6. 

Where  the  law  allows  a  nun  two  actions  to  recover  bis 
right,  i:  is  at  his  $U&bn  to  bring  which  he  pleafeth :  and 
when  n  man's  act  may  work  two  ivays,  both  ariiing  out 
of  his  in  tore  ft,  he  hath  cU&i&n  given  him  to  ufc  it  cither 
way,  Dytr  to  :  2  Rtf.  Abr.  7^7.  Action  of  trefpafs  upon 
the  cafe,  or  action  of  tiefpaf^ii  -jf  at  Mis,  may  be  brought 
again (l  one  that  refcucs  a  pri  Toner,  at  the  eUSisk  of  the 
party  damnified  by  the  refcous*  And  an  a&snn  On  the 
cafe,  or  an  allife  Jies  againft  him  that  furcharges  a  com- 
mon, at  the  tkfth*  of  him  that  is  injured  thereby.  1  LjL 
594,  505.  AJfo  for  a  rent-charge  out  of  lands,  there 
may  be  a  writ  of  annuity  or  diftrefs,  at  the  tlefi'm  of  the 
grantee  :  but  aft^-r  the  death  of  the  grantor,  if  the  heir 
be  not  charged,  the  de&'fiM  to  bring  annuity  oca feth,  Djcr 
5^4- 

A  man  v.  a*  indicted  of  ft-lony  for  entering  an  houfe  and 
taking  away  jnoney,  and  found  guilty,  and  burnt  in  the 
hand  ;  after  which  the  perfon  who  loll  the  money  brought 
an  ajEUpn  of  irefpafs  agsiiiJt  the  other  fnr  breaking  his 
houfe,  and  talcing  away  hi*  nmnt-y;  and  it  was  held  that 
the  action  would  lie;  for  though  it  was  at  his  tkSwn  at 
(irft,  either  to  prefer  an  indictment  or  brinr;  an  aclion, 
yet  by  the  indictment  he  had  made  no  dcftUm*  becaufe 
that  was  not  the  profecution  of  the  party,  hut  of  the 
Crown*  Stylr^ff. 

If  a  bargain  and  fale  be  made  of  land.*,  which  is  tn- 
rollcd,  and  at  the  fame  time  the  bargainor  levies  a  fine 
thereof  to  the  bargainee,  he  hath  his  rht  irvu  to  take  by 
one  or  ihe  other.  4  /fr/.  72,  A  wife  hfith  her  tlt&hm 
which  to  take,  of  a  jointure  made  after  marriage,  or  her 
dower,  on  the  death  of  the  hufband,  and  not  before. 
Vytr  358.  When  a  lefibr  hath  eltSim  to  charge  the  fefrec, 
or  his  affignee,  fur  rent ;  if  he  accepts  the  rent  of  the 
aflignec,  he  hath  determined  UhAtSrivn.  3/^.24, 

If  a  perfon  hath  tkftlm  to  pay  or  perform  one  of  two 
things  at  a  day,  and  he  do  neither  of  them  at  that  day, 
hit  dt  dtin  is  gone  :  and  ivliere  a  grant  is  made  of  two 
acre*  of  land,  the  one  for  life,  the  other  in  tec,  or  in 
tail,  and  before  any  deelion  the  feoffee  makes  a  feoffment 
of  both;  in  this  cafe  the  d<ftiw  will  be  gone,  r:nd  the 
fcoiFor  may  enter  upon  which  he  will  for  the  forfeiture, 
2  Rep.  37.  If  money  on  a  mortgage  be  co  be  paid  to  a 
man,  his  heirs,  or  executors,  the  mortgagor  bath  elec- 
tion to  pay  it  to  either  :  and  if  in  a  feofinjent  it  be  to  pay 
to  the  fcolTee,  his  heirs  or  afllgns,  and  he  enfeoff  another^ 
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the  feoffor  may  pay  the  money  to  the  ftrfl  or  fecand  feof- 
fee, Efe  C*.  W.  aio* 

In  tome  cafes,  where  one  hath  caufe  of  fuit,  be  may 
fur  nor  pcrion  or  another  at  hi*  election  ^  for  there  is  an 
elcflion  of  perform,  as  well  as  of  thing*.  Djtr  104, 107. 
A  man  by  drat  binds  himfelf  and  Jus  heirs  to  pay  money* 
and  dies  j  the  obligee  may  chufe  to  fuc  the  heir*  or  the 
executors,  atthougn  both  of  1  hem  have  aflcts,  Pvpb.  lei. 
One  may  have  tEettion,  when  be  haih  recovered  a  debt, 
to  have  his  execution  by  ckgit,  Jin  i facim,  or  capiat  ad 
fdtijf&{ijnd*m ;  but  where  he  cakes  an  eltgit,  and  hath  no 
fruit  of  it,  he  may  refott  to  another  writ,  though  the 
eleclton  be  entered  on  record,  N<fb.  57 :  Dyrt  60 ,  369. 

There  is  no  election  againft  the  King  in  his  grants, 
Gsfe.  1  Ice;.  30.  And  an  aft  becoming  void,  will  de- 
termine an  election.  Rei,  15;,  As  to  election  wich  re- 
fpeit  toone  aelion  or  another.  See  1  Cwt.  Dig.  title ,  A  .W. 
And  this  Did.  titles  CWVr«w;  Agrtemtni. 

El  l.CTluN  or  A  (JUStC  OF  St  AT  U  T  l%- Mr  K  C  H  A  ST, 

A  writ  that  lies  for  the  choice  of  a  clerk  affigned  to  take 
bonds  called  jfaruu ii  ttttitbati  1 ;  and  is  granted  out  of  the 
Cr- :•:;:>•},  upnrr  fufgetlion  that  the  clerk  formerly  sfligned 
U  gone  to  dwell  at  another  place,  or  is  under  feme  im- 
pediment to  attend  the  duty  of  his  office,  or  hath  not 
lands  fumrient  to  anfwer  his  tranfgremons,,  if  he  mould 
aft  amifs,  &ie.  F,  N.  R.  164. 

Election  or  Ecclesiastical  Persons*  There  it 
to  be  a  free  election  for  the  rfigniiitj  of  the  cbunh.  Stat. 
9  EJ.  i.e.  14*  And  none  mall  difturb  any  pcrfon  from 
nuking  free  election,  on  pain  of  great  forfeiture.  If  any 
perfons  that  have  a  voice  in  elections,  take  any  reward 
for  an  election  in  any  church,  college,  fchool,  &c.  the 
election  flinll  be  void  :  and  if  any  of  fach  focicttes  reiign 
(heir  places  to  others  for  reward,  they  incur  a  forfeiture 
of  double  the  fum  1  and  the  party  giving  it,  and  the  party 
raking  it,  is  incapable  of  fuch  place.  Stat.  31  Ei'iz.  c .  6* 
See  further  title*  Biptpi ;  Dto»$. 

Ellctiom  of  MtsitiERs  of  Paul.  ami-NT.  See  title 
Parliament. 

Election  of  a  VflfcDEfto*  of  the  Foat-sT,  thfiiotit 
ijtirittftriwttmfm'tfiir*]  A  writ  which  lies  for  the  choice  of 
a  vtrdfrvr-,  where  any  of  the  vcrderors  of  the  fbreft  are 
dead,  or  removed  from  their  offices,  &c.  It  is  directed 
to  the  fheriff ;  and,  as  appears  by  the  ancient  writ*  of 
this  kindj  the  vcrdcror  is  to  be  elected  by  the  freehold- 
ers of  the  county,  in  the  fame  manner  a*  coroners*  Ktw 
Nut.  Br.  366. 

ELEEMOSYNA,  Alms  ;  **arc  in  furam  $d  prrprtuam 
elntm<fjytian3,  to  give  in  pure  and  perpeiual  alms,  or 
fraifi-almtognc  ;  as  lands  were  commonly  given  in  ancient 
times  to  religious  ufes.  Cmtl. — See  titles  Frank  ulmoigitc) 

ELEEMOSYNjE,  The  poucflions  belonging  to  the 
churches.  Blount. 

V.\,\ '. si .\ iOSYN  A  R V. 1 1 ! S ,  or  <■  Wmtfy ta  a ■  ■  w  1 .  A 
penny  which  Kin 5  sfc',':,citf.i  ort'ered  to  be  paid  for  every 
plough  in  England t  towards  the  fupport  of  the  poor  :  it  was 
called  EUtimfym  Regis*  becanfc  it  was  at  fir  ft  appointed 
by  the  King*  Lig.  Eibdred,  cap.  t. 

ELEEMGSYNARIA,  The  place  in  a  religious  ho ufc, 
where  the  common  almt  were  repofited,  and  thence  by 
the  almoner  dilbibuted  to  ihc  poor. 

ELEEMOSYNAR1US,  The  almoner  or  peculiar  offi- 
ce/ who  received  the  tktmpjjnarp  rents  and  gU&j  and  in 


due  method  diftributed  them  to  pious  and  charitable  t,f< 
There  was  fuch  a  chief  orEccr  in  all  the  reUgl^i  battfet  \ 
and  the  greateft  of  our  F.*cljh  bijfops  had  sncientty  their 
almoners,  as  now  the  King  hath,  LiitsiZJwJ';  Provincial, 
lib.  t.  tit*  1  a. —See  title  Almmr* 

ELEEMOSYNARY  CORPORATIONS,  C  ►rporate 
Bodies  appointed  over  hofpitab,  ^r"r,  conftituted  for  the 
perpetual  distribution  of  the  free  alms,  or  bounty  of  tlic 
founder  of  mean  See  title  Ctrpcratten. 

ELEG1T»  from  the  words  in  the  writ,  elegit  ftH  liht- 
rarit  becaufe  the  plaintiff  hath  thvjht  this  writ  of  execu- 
tion* See  3  C*mnu  4  1 3.]  A  writ  of  execution  founded 
on  the  Stat,  W  1.  1;.  £ .  1.  .-.  iH  ;  that  lies  for  htm  who 
hath  recovered  debt  or  damjges,  or,  upon  a  recoEni- 
xance  in  any  court  againrt  one  not  able  in  hi*  goods  to 
fatisfy  the  fume  ^  direrted  tu  the  fneriiJ,  commanding 
him  to  make  delivery  of  a  mitty  of  ihe  party's  imff  and 
ail  bit  gvotfs,  bcafts  of  the  plough  excepted.  And  the 
creditor  fhall  hold  the  faid  moiety  of  the  land  fo  <k leer- 
ed unto  himT  until  his  whole  debt  and  damages  are  paid 
and  fatisficd  ;  and  during  rhat  term  he  »  tinant  by  tlrgit. 
Ri£.  Of  ig.  zgg  :  C?.  Li:  289* 

Upon  an  r/rg<>,  the  fnerifF  is  to  deliver  one  half  of  ail 
hotifcst  land(,  meadows  and  pafiures,  rents,  reverfionst 
and  hereditaments  v. herein  the  defendant  had  any  fble 
eftatc  in  fee,  or  for  life,  into  whofc  hand*  foever  die  fame 
do  afterwards  comr  ;  bat  not  of  a  right  only  to  land,  an 
annuity,  copyhold  lands,  cJf-.  D^er  106  \  7  R>-p,  49 :  Pirn:.*. 
324+  And  by  it,  the  plaintiff,  Cs'r.  clefts  toouta  Atw  & 
tatitlla  of  the  defend  ant,  pratrr  fams  e/m  rfc  earuca/tta ; 
and  ulfoa  moiety  of  all  the  lands  which  the  defendant  ha  J 
at  the  time  of  the  judgment  recovered  :  hut  it  ought  to 
be  fued  within  a  ie;ir  and  a  day  after  the  judgment. 
F.  N.  B.  z6y. 

But  though  by  this  flatute,  the  lands  of  the  debtor  are 
made  liable^  as  well  as  hi*  perfonaJ  eltate;  yet  if  the  cre- 
ditor takes  out  an  digit §  and  it  appears  to  the  flierifF, 
that  there  *nrc  goods  and  chattels  fufiicient  of  tlic  debtor's, 
to  fati;fy  the  debt,  hr  wgbt  xst  ft  mtrtdtht  lands,  a  hfi. 
395.  But  an  ti  tit  executed  upon  goods  only,  is  not  a 
j^tti facias ^  for  a  fori  facias  is  executed  by  fale  b>  the 
ihcriif  \  bat  the  digit  by  the  upprsi foment  of  the  goods 
by  a  jury,  and  delivery  to  the  party,  i  SitL  184  ;  I  Lav. 
92;  1  AVA.  jo;,  261,  465,  556,  69a. 

Upon  this  writ  the  fhcrifr  is  tn  impanel  a  jury,  who 
are  to  make  inquiry  of  all  th-  goods  and  chattels  of  the 
debtor,  and  to  appriiffl  the  lame,  and  alfo  to  inquire  as 
to  his  lands  and  tenements  j  and  upon  fuch  inquiijtion 
the  flieriff  is  to  deliver  all  the  goods  rmd  chattels  (except 
the  beafbof  the  plough)  and  a  moiety  of  the  lands  to  the 
pirty,  and  mull  return  his  writ,  in  order  to  record  fuch 
inquifition  in  that  court,  out  of  which  the  t%i7  iflued  1 
and  when  the  jmy  have  found  the  ieifin  ai  d  value  of  the 
land,  the  Gieriir,  and  not  the  jury,  is  to  fee  out  and  de~ 
liver  a  moiety  thereof  to  the  plaintiff,  by  metes  and 
bounds.  Grp.  Car,  319, 

AH  writs  cf  execution  may  be  good,  though  nor  re- 
turned, except  an  tk^it}  but  that  ettft  & rtturxtJ,  be- 
tr.ulr-  ;in  iiiruiftuon  h  to  be  t.«<en  upon  it,  and  that  the 
court  may  judge  of  the  futfkkney  thtrenf.  +Jirp.b$,  74.. 
It  has  been  ruled,  that  if  more  ihan  a  moicry  of  the  lands 
is  delivered  on  an  ekgtt  by  the  IheriiT,  the  fame  is  void 
for  the  whole.  SuLgt  :  z  Salt.  5C3.  the  therilf 

caonoT  fell  any  thing,  but  what  is  found  in  the  inquiii- 

liun  ; 


tion  j  and  therefore  if  he  Tel]  a  term  for  years,  &c.  mif- 
rru;ed  in  t Ll c  mquifition ,  as  to  the  commencement  there- 
of, the  fale  is  void.  4  Rep.  74. 

In  debt  upon  bond,  the  defendant  before  the  trial  con- 
veyed his;  landi  10  another,  but  he  himfclf  took  the 
profiis  ;  notwithstanding  this  conveyance,  a  moiety  of 
his  lands  was  extended  on  an  elf  git.  Dyer  294:  3  Rep.  78. 
If  two  perform  have  each  of  them  a  judgment  againft  one 
debtor  and  he  who  hath  the  fir  ft  judgment,  brings  an 
elegit,  and  hath  the  moiety  of  the  landi  delivered  to  him 
in  execution  ;  and  Then  the  other  judgment  creditor,  fues 
out  another  elegit,  he  fhall  have  only  a  utmty  of  that 
tnttitijF*  which  was  not  extended  by  the  lirlt  judgment* 
G ).  EUfB.  4S3. 

Vs  h.cn  lar,d&  are  once  taken  in  execution  on  an  il-  i.\ 
and  the  writ  is  returned  and  filed,  the  plaintiff  fhall  have 
no  other  execution,  1  Lev,  9*.  And  if  che  defendant 
hath  lands  in  more  counties  than  one,  End  the  plaintiff 
awards  an  elegit  to  one  county,  and  extends  the  lauds 
upon  the  tk-Jtt  and  afterwards  files  the  writ,  he  cannot, 
after  that,  iuc  out  an  ikpt  into  the  other  counties:  but 
he  may  immediately  after  entry  of  the  judgment  upon  the 
judgment-roll,  award  as  many  eic*ia,  into  a*  many  coun- 
ties as  he  thinks  fit,  and  execute  all,  or  any  of  them,  at 
his  pleafure.  1  HI.  Abe.  509  :  Cro.  jac.  246. 

A  man  had  lands  in  execution,  upon  an  tl eg !t>  and 
afterwards  moved  for  a  new  elegit  t  upon  proof  that  the 
defendant  had  other  lands,  not  known  to  the  creditor,  at 
the  time  when  the  execution  was  fued  out;  and  it  was 
adjudged,  that  if  he  had  accepted  of  the  firft  by  the  de- 
livery of  the  fherifT,  he  could  not  afterwards  have  a  new 
elegit;  but  whei>  the  {he rift'  returns  the  writ,  he  may 
waive  it,  and  theo  have  a  new  extent.  Cro ,  Ells.  310: 

1  Nc(f.  Ahr*  659.  Bed  av* 

If  the  defendant  dies  in  prifon,  fo  that  there  is  no  exe- 
cution with  fatisfatlion,  the  plaintiff  mall  have  an  ekgfi 
afterwards.  5  Rap.  &6,  And  if  all  the  lands  extended  on 
an  elegit  be  evicted  by  a  better  title,  the  plaintiff  may 
takeout  a  new  execution.  4  Rep.  06.  Where  one  hav- 
ing land  by  elegit,  is  wholly  evicted  out  nf  it,  he  may 
have  a  further  execution,  either  againft  the  defendant's 
lands  or  goods,  as  he  might  have  had  at  firil }  fave  only, 
he  mull  bring  ^  fore  fr.-rias  againft  the  defendant,  or  him 
thai  comes  in  under  him  ;  but  if  the  eviction  be  of  pare 
of  the  land,  or  for  a  time  orJy,  fo  that  the  plaintiff  may 
take  his  full  execution  by  holding  it  over ;  there  he  can- 
not have  any  new  execution,  by  the  Stat*  3*//.  S.c,  5. 

2  Abr.  J 15. 

Where  an  elegit  is  fued  upon  a  judgment,  the  levying 
of  goods  thereon  for  part  only,  is  no  impediment,  but 
the  plaintiff  may  bring  another  elegit  pro  refiJm,  and  take 
the  lands,  t  Lev,  92.  On  a  nihil  returned  upon  an  elegit^ 
there  may  be  drought  a  capiat  ad fatitfucit'ndbw,  orfeti 
facias.  1  Lacw,  J76-  And  an  elegit  may  be  fued  after  a 
fir \  fatten  returned  nulla  bona,  or  where  part  is  levied  by 
it ;  and  after  a  capicu  ad jathfaeieruiuttt  returned  can  <jl  in~ 
vc/ttui*  Heb-  $7. 

A  perfon  in  execution  was  fuflered  toefcape,  and  then 
he  died  ;  the  land  which  he  had  at  the  time  of  the  judg- 
mettt  may  be  extended*  by  elegit*  "p<>"  *  Jot t  facias 
brought  againll  his  heir,  as  tcrtcnant.  Dja  271. 

A  man  may  have  an  aflife  of  the  I.md  which  he  hath  in 
execution  by  elegit,  if  he  be  deforctd  thereof,  Stat.  U  ejlm, 
l.e,  1 And  ii  tenant  by  elegtt  a.itu  the  land  in  ice, 


tVr.  he  who  hath  right  mail  have  again  El  him  and  the 
alienee,  an  aflife  of  f»aW  Jijft-ljin,  Wd.  At  a  trial  at  bar 
in  C,  B.  the  court  delivered  for  law,  that  where  lands  are 
actually  extended,  and  delivered  upon  an  elegit,  a  fine 
levied  on  thofe  lands,  and  non-claim,  will  bar  the  in- 
tercft  of  the  tenant  by  elegit.  I  Mod.  2 17. 

If  tenant  by  elegit,  be  put  out  of  pofleflion  before  he 
hath  received  fatisfaclion  for  his  debt,  by  the  heir  at  )*vv, 
f&c,  he  may  bring  action  of  trtfpafs,  or  re  enter  and  hold 
o^er  till  fatisficd:  but  after  fatisfaftion  received,  the  de- 
fendant may  enter  on  the  tenant  by  elegit.  4  Rep.  28,  67. 
Tenants  by  elegit,  flatutcs-njerchant,  bfe,  are  not  punifh- 
ahle  for  wafle  by  action  of  wafle  :  but  the  party,  againft 
whom  execution  is  fued,  is  to  have  a  writ  of  venire  foeiat 
ad  comfutaitdutrit  &c.  and  there  the  wafle  (hall  be  reco- 
vered in  the  debt:  though  it  is  faid  there  is  an  old  writ 
of  watte  in  the  Regifler,  for  him  in  reverfion  againft  te- 
nant by  elegit,  committing  wafle  on  lands  which  he  hath 
in  execution*  6  Rep,  37  :  Nciv  Nat.  Br.  130.  On  te- 
nant by  elegit**  accounting,  if  the  money  recovered  by 
the  plaintiff  is  levied  out  of  the  lands,  the  defendant  fhall 
recover  his  land  ;  and  if  more  be  received  by  watlc,  tjfe. 
he  fhall  have  damages.  Terms  deLej. — See  this  Did.  titles 
Eftate  ;  Extent  ;  Exeeutien, 

ELF- ARROWS,  Were/™^/W  fharpened  on  each 
fide  in  fhape  of  arrer^.heeitif,  made  ufe  of  in  war  by  the 
ancient  Britons  j  of  which  feveral  have  been  found  in 
Engl.uhi,  and  greater  plenty  in  Scoria id,  where  it  is  iVid 
the  common  people  imagine  they  drop  from  the  clouds;* 
or  are  made  by  the  ch-ej  or  fairies. 

ELISORS,  Elecl<,rj.~]  In  cafes  of  challenge  to  the  fhertff 
and  coroners  for  partiality,  the  ventre  to  fummon  a 
jury  lhall  be  dirccled  to  two  clerks  of  the  Count  or  two 
perfons  of  the  county  named  by  she  Ourt  and  fworn. 
And  thefe  two  who  are  called  Elifm  mail  indifferently 
name  or  choofe  the  jury  -  und  their  return  is  iinal;  no 
j  challenge  befog  allowed  to  their  crray.  For:,/*..  tU  LaaJ* 
leg-  c.  sc  :  &>>  Lit,  t  cS, 

ELKE,  A  kind  of  yew  to  make  bows  of.  Stat.  3*  jEF; 
8.  cap.  9- 

ELOINE,  from  the  Fr,  rfliifrcr^l  To  remove  or  fend  a 
great  way  off:  in  this  fenfe  it  is  ufed  where  it  is  faid  that 
if  fuch  as  are  within  age  be  tlvhtcJ,  fo  that  thty  cannot 
cometofue  pcrfonally,  their  next  friendi  (hall  be  admitted 
to  fue  for  them-  Slat,  13  Ed,  1,  cap.  1 5* 

ELONGATA,  Is  a  return  of  the  me:  iff  in  refit*}** 
ihatr^rj/f  are  not  to  be  found,  or  arc  removed,  fo  ij>»t  he 
cannot  make  deliverance,  £tfr.  1  LH  JIbr.  454,  4c 

ELOPEMENT,  from  the  fielg,  E'c  nSatrim*ikm& 
loopen,  curmt  \  or  more  probably  from  tLe  Sax.  Gtloeran, 
to  depart;  ihtSaxen  r  being  eafity  perverted  from  its 
fliapc  into  a  p.  Blr.txi,]  Is  where  a.  married  wipan  of  h^r 
own  accord,  °ocs  away  and  departs  from  her  hmbanJ, 
and  lives  with  an  adulterer.  See  title*  A  faktrji  Barmeat^l 
Feme. 

ELY,  A  royal  franchife  or  county  palatine.  See  title 
Counties  Palatine, 

EMBARGO,  A  prohibition  upon  {hipping,  net  is  go 
que  of  any  port,  on  a  war  breaking  out,  &fc. 

EMBASSADOR,  See  Jmbafad^r. 

EMBLEMENTS,  from  the  l  r.  tmbhi'BLCt  tie  i ;  ;t 
corn  fprung  or  put  up  above  ground  ]  The  prulus  of 
&wn  land:  but  the  word  is  fometimes  uied  more  largely, 
for  any  ptoduc~U  that  axife  naturally  horn  the  ground, 


EMBLE  M  ENT8. 


EMBRACEOR. 


prafpt  fruit,  fcfr.  In  fome  cafe*  he  wlio  fowed  the 
fhall  hive  i he  tmbfrmoUt r;  and  in  other*  not:  a  leflee  at 
will  fows  the  land,  he  Xhall  have  the  tx$lmtats$  though 
if  the  leifce  determine*  the?  vviil  himfelf,  he  fhaJI  not  have 
them,  but  the  leffor.  ^  i?<y>.  nfj.  If  lefTee  at  wilt  faws 
the  land  with,  grain,  or  other  thinf  yielding  annual  pro- 
Ai't  and  the  lcllbr  tfitcfJ  before  feverance ;  yet  the  lefTee 
fhall  have  it:  but  where  the  lefi'ee  plants  young  fruit- 
trees,  or  other  tree*,  or  fows  the  land  with  acorns,  fejV. 
lie  /hall  net  have  t  he  fe ;  and  if  fisch  tenant  by  good  huf* 
Landry  make  the  grafs  to  grow  in  greater  abundance  ;  or 
low  the  land  with  hay-feed,  by  which  means  it  it  incrcaf- 
ed,  if  the  leflbr  enters  on  the  leflee,  the  leifce  (halt  not 
have  it*  bfcaujt  grafi  ;r  :>:•■:  ncffvrml  profit  of  tijt Jbit.  Ct.  Lit. 
55*  S*- 

Where  tenant  for  lite  fo\.s  the  land,  and  dies,  hi*  ex- 
ecu  sors  fhall  have  the  (tst&l,-*unttt  and  not  the  leflbr  or  him 
in  reversion  ;  by  reafon  of  the  uncertainty  of  the  cllate, 
Ow.  Etix.  463.  And  if  a  tenant  for  Life  plan  1-5  hops,  and 
dies  be  lore  feverance,  he  in  reversion  fhall  not  have  them, 
but  the  e\ccu tors  of  tenant  for  life.  Cro.  Car.  515.  If 
tenant  for  yean,  (if  he  fo  long  live)  Caw  the  ground,  and 
die  before  feverance;  the  executor  of  the  IcJfcc  lhall  have 
1  he  corn :  and  where  leflee  for  life  Jcafes  for  years,  if  the 
lefTee  tor  years  fow  the  land,  and  after  leflee  for  life  dies 
before  feverance,  the  executor  of  leflee  for  years  fhall 
have  the  fmbltmom.  a  Oanv.  Altr.  765. 

So  it  is  alfo  if  a  man  be  tenant  for  the  life  of  another  ; 
and  trjhii  qu(  x  r>,  (her  on  whofe  life  the  land  is  held,)  die? 
after  the  corn  fown,  the  tenant  pur  awttr  w  fhall  have 
the  vmbUrtitms*  The  fame  is  al fo  ihe  rule  if  a  lifc-efiate 
he  determined  by  the  ait  of  law.  Therefore  if  a  lea  re  be 
made  to  hufband  and  wife  during  coverture,  (which 
£ives  them  a  determinable  eftate  for  life,)  and  the  huf- 
band  fows  the  land  ;  and  afterwards  they  are  divorced 
i.  yinctih  mGtrhr.<nui ',  the  hufband  fhall  in  this  cafe  have 
the  tmllcmmit  \  for  the  fenrence  of  divorce  is  the  act  of  the 
Jaw.  5  R*j>.  i  ifi.  But  if  an  eftate  for  life  be  determin- 
ed by  the  tenant's  o*n  aft,  (as  by  forfeiture  for  wane  com* 
niitted  j  or  if  a  tenant  during  widowhood,  think*  pro  per 
to  marry  ;)  in  thefe  and  firnilar  cafer,  ai  in  rhat  of  a  te- 
nant at  will  determining  his  own  tenure,  the  tenant 
fhall  not  be  entitled  to  take  the  mbkmrut.  \  hji.  5$. 

If  tenant  for  years  Tows  ground,  and  before  his  corn  is 
fevered,  the  term  which  is  certain  expires;  the  leflbr  or 
he  in  nnerfion  fhall  have  the  tmirltmt»ts\  but  hemuft  firll 
carer  on  the  lands.  1  Lit.  Ah.  511.  A  leflee  for  life  or 
years  fows  the  land,  and  after  furrenders,  fJc*  before  fe- 
ver ancej  the  leffor  thai  I  have  the  corn.  2  Daitv.  764.  l{ 
there  be  leflee  for  years  upon  condition  that  if  he  commit 
watte,  t&t.  his  cJlare  iha.ll  ccafc  \  if  he  fows  the  ground 
v-ith  corn,  and  after  doth  watle,  the  leflbr  ill  all  have  the 
corn.  Co,  Lit.  55.  And  where  a  lord  enters  on  his  te- 
nant for  a  forfeiture,  he  fhall  have  the  corn  on  the  ground. 
4  Rtp.  x  1 . 

Though  if  a  feme  copyholder  for  her  widowhood  fows 
[he  land,  and  before  feverance  takes  hufband,  fo  that  her 
eflate  is  determined,  the  lord  fhall  have  the  tmbkmam  \ 
yet  if  fuch  a  feme  copyholder  durante  uiduitatt^  leafes  for 
one  year  according  to  cuftom,  and  the  leflee  fows  the  land* 
and  afterwards  the  copyholder  takes  hufhand,  the  leflee 
fhall  have  the  corn.  2  Dh.tv.  764.  If  a  hufband  hold* 
lands  for  life,  in  right  of  his  wife,  and  fow  the  land,  ami 
after  Ihe  dies  before  feverance!  he  fhall  have  the  anbk- 


tvtirfi.  316:  r  Ntff*  Ah-.  70 1 .  And  where  the  wire 
hath  an  eltacs  for  year:-,  life,  or  in  fee,  and  the  tut&aod 
fows  the  land,  and  dieth,  hit  txecutors  ihalf  have  the 
corn,  1  Nd/-  70a.  But  if  the  hufhand  and  wife  are  joint- 
tenants,  though  the  hufband  fow  the  hnd  with  corn, 
and  dies  before  ripe  the  wife  and  not  Ins  executors  fhalt 
have  the  com,  /he  being  the  furviving  jouiteoant.  t$k 
Lit.  159. 

When  a  widow  is  endowed  ivirh  lands  f^vrr,  His  fr^-iJI 
have  the  tntttl-'mtJiiiy  and  not  the  heir,  a  hift.  8).  And 
a  tenant  in  dower  m;:y  difpufc  of  corn  ibvvn  on  the 
ground  ;  or  it  may  go  to  her  executors,  )f  flic  die  before 
feverance.  1  Jiff.  Ko,  Si.  And  by  the  particular  prnvi*. 
ftons  of  Stat.  II.  %.  r.  1 1,  if  a  Parfon  fows  his  gleh-r, 
and  dies,  his  executors  (hatjl  have  the  corn :  and  fuch 
parfon  may  by  will  difpofe  thereof.  1  Rtl.  Abr*  655. 

If  tenant  by  fUtoie  merchant  fows  the  land,  and  lie- 
fore  feverance  a  cafual  prolit  happfnF,  by  which  he  is 
fatisned,  yet  he  fhall  have  riiocmn.  C#i  L  i.  t,;.  Lands 
fown  aredelivered  in  execution  upon  an  extent,  the  per- 
Jon  to  whom  delivered  fhall  hare  the  corn  on  the  ground, 
z  Let*.  54,  And  judgment  wa«  given  agaiuftn  psrfo;>. 
and  then  he  fowed  the  land,  and  brcuight  a  writ  of  error 
to  reverfe  the  judgment,  but  it  was  alarmed;  and  ad- 
judged that  the  recoveror  fhall  have  the  corn,  a  H-tiji. 

If  a  diffeifor  fows  the  land,  and  afterwards  cuti  the 
com,  but  before  it  is  carried  away,  the  diflcifee  enters  ; 
the  difleifce  [liall  have  rhe  corn.  Our  51:  j  1  Rtp.  j,2t 
A  perfon  feifed  in  fee  of  land  die?,  having  a  daughter, 
and  his  wife  pitrtmntt  mjiittf  with  a  fon  ;  the  daughter 
en trrs  and  lows  the  hmd,  and  before  Severance  of  the 
corn,  the  fon  is  born  ;  in  this  caf^  the  daughter  ihall 
have  the  corn,  her  ctlate  being  lawful,  and  defeated  by 
the  acl  of  God  ;  and  it  is  for  the  public  good  that  the 
land  Jriouiu  b'j.i-j^a.  <\  L-:.  33. 

A  man  feifed  infee  fimp'e  fo<vs  land,  and  then  devifrs 
the  Land  by  will,  aad  dies  before  feverance;  the  devisee 
iTtall  have  the  corn  ;  and  not  the  devifor's  e.vecutoti. 
tVinfb  yi:  Cto.  Eliz.  6 1 .  Jfa  perfon  devifes  his  lands 
fown,  and  fays  nothing  of  the  corn,  the  corn  thill  go 
with  the  land  to  the  devifee:  and  when  a  man  feifed  of 
land,  in  fee  or  in  tail,  fows  it,  and  dies  without  will,  tt 
goes  to  die  executor,  and  nit  the  heir,  10  ti.l  4,  ]  I ; 
al  ff.  6.  jo  a  :  37  JL  6.  $j  ^  A  devifee  for  life  dies, 
he  in  remainder  lhall  have  the  f-.-d/frm-nis  with  :ho  land. 
H<tb~  1  32- 

Tenant  in  fee  fows  the  hnd,  and  devifas  it  to  A.  for 
life,  remainder  to  B*  for  life,  and  dies ;  A*  dies  before 
feverance,  B.  in  remainder  Jhall  have  the  corn,  and  not 
(he  executor  of  the  firll  tenant  for  life.  CV*.  E/iz..6it  +6  p 
Where  there  is  a  right  to  em&fancnrs,  ingtefs,  egrefs  and 
regrefs  are  allowed  by  law,  toen^er,  cut  and  carry  them 
awtiy,  when  the  eflate  is  determined*  t2f<%  1  lafi.  {6* 

EMBLERSDEGENTZ,  Fr.]  A  Healing" from  the 
people  :  The  word  occurs  in  our  old  rolls  of  Parliament. 
Whereas  divers  murders,  tmbhrs  de  srHtx*  robberte> 
are  committedt  €^r»  Rut*  ParL  a  1  fcV.  3.  n.  62. 

EMBRACEOR,  Fr.  em&rafottr.]  He  that  when  a  mat- 
ter is  in  tru!  between  p-irty  and  pany  comes  to  the  bar 
wi;h  one  of  the  p.irries,  having  received  fome  reward  fo 
to  do,  and  fpeaks  in  the  cafe ;  or  privately  labours  the 
jury,  or  Hands  in  the  court  to  furvey  and  overlook  them, 
whereby  they  arc  awed  or  indented,  or  put  in  fear  or 

doubt 


doubt  of  the  matter.  $tatt  19  H.  7.  cap.  13.  Cut  law- 
yer*, attormcs,  &tc .  may  i'peak  in  tkc  c;ifc  for  their  clients, 
and  not  be  rmiraeettxi  alio  the  plaintiff  may  labour 
the  jurors  to  appear  in  lib  own  caufe;  but  a  Granger  mufl 
rot  do  it :  for  the  bare  writing  a  letter  ro  a  per  fort,  or 
parol  requell  for  a  juror  to  appear,  not  by  the*  party  him- 
fctf,  hath  been  held  within  the  flat utcs  again  ft  embracery 
and  maintenance.  Cv.  Lit.  309:  lh£>,  294:  1  Saund.  $t}t. 
If  the  parly  himfelf  inlhruft  a  juror,  or  prom,  if?  any  re- 
ward for  his  appearance,  then  the  party  is  like  wife  an 
anbraaer*  And  a  juror  may  he  guilty  of  embracery, 
where  he  by  indirect  practices  gets  himfelf  fworn  on  the 
I . ,  to  fervc  on  one  fide.  1  Lil.  513.  There  are  divers 
Jmtutes  relating  to  this  offence  and  mmnttaatct.  See  fun  her 
tide  Maintain  and  /c//T  Emlwiy.— Sec  alio  titles 
$uiy  %  Diriet  tfintum* 

EMBRACERY.  An  attempt  to  influence  a  Jury  cor- 
ruptly to  one  fide,  by  promifes,  perfusions.  entreaties, 
menry,  entertainments,  and  the  like.  The  punithmcnt 
for  the  pcrfon  embracing,  (the  Embraccor)  is  by  riue  and 
imprifnnment  ;  and  for  the  Jurnr  fo  embraced,  if  it  be 
by  f.  king  money,  the  punifhmeni  is,  (by  various  Stats,  of 
/•./.  5  £.  3,*- 10:  34  i?.        3;  3,  c.  tl,} 

perpetual  infamy,  imprifonment  for  a  year,  and  forfei- 
ture of  ten-fold  value,  4  Ctttnm.  140:  Set  I  Ha-ttik.  P.  C. 
t,  85  ;  and  the  preceding  title* 

EM  BRING  DAYS,  from  embers,  rWrx,  fo  catled 
either  bee  j  ufe  our  anceftors,  when  they  fetfijtd)  fat  in 
aihej,or  Itrcwcd  them  on  their  heads,]  Thofe  days  which 
the  ancient  Farriers  ca!lcd  ^jjntuor  Tcmpfr-fijejaniij  and  of 
great  antiquity  in  the  church  :  they  are obferved  on  Wed- 
Htfitapt  Friday  and  Saturday  ne,\rt  after  QtaJrogrfimn  Sun- 
day* (or  the  firfl  Sunday  in  Lr.nt)  after  Whitfutidoy,  Hrfy- 
rood-do;  in  September,  and  St.  Laeyh  day  about  the  middle 
of  December.  Thefe  days  are  mentioned  by  Brittw,  c.  53, 
and  other  writer*;  and  particularly  in  iIjl-  Star*  2  3  Ed. 
6.  e,  tg*  Our  almanacks  call  them  the  Ember  /J  Wis. 

EMBROIDERY.  By  Stat.  zzGco,  z.  e.  36,  No  fo- 
reign tmfaid*tjt  or  gold  or  filver  brocade,  mail  be  im- 
ported, upon  pain  of  being  forfeited  and  burnt,  and  pe- 
nalty of  rco/  for  each  piece.  No  per  fan  mall  fell  or  cx- 
pulc  to  fale  any  foreign  embroidery^  gold  or  li'vcr  thread, 
lace,  fringe,  brocade,  or  make  up  the  fame  into  any 
garment,  upon  pain  of  having  it  forfeited  and  burnt, 
and  penalty  of  100/.  All  fuch  tmbr§ideryt  fcsfc.  found, 
may  be  feized  and  burnt,  and  the  mercer,  6??.  in  whole 
cuftody  it  was  found,  fhall  forfeit  too/. — See  title  Munu- 
ffifttft  cs ;  Navigation*  Aels* 

EM  EN  DA  Lb,  cmenda.]  An  old  word  It  ill  mide  ufe 
of  in  the  accounts  of  the  Society  of  the  Inner  Tern  fie*,  where 
fo  much  in  emt-ndah  at  the  foot  of  an  account,  On  the  ba- 
lance thereof,  ugnincs  fo  much  money  in  the  bank  or 
tioi.  k  of  the  houfes,  for  reparation  of  fortes  or  other  emer- 
gent occaftons:    %uod  in  rejiastratfoite/n  d&mni  tributtur. 

E  M  END  A  R  E ,  Emendam  /river*. J  To m a ke  a mtndi  fbr 
any  crime  or  trefpafs  committed,  Leg.  Edto.  Confejf.  r.  35. 
Hence  a  capital  crime,  nor.  to  be  attoned  by  fine,  was 
faid  to  be  uten:rr;dabiU.  Erg*  Canut.  f,  2* 

EMENDATJO,  Hath  been  ufed  for  the  power  of 
amending  and  correcting  abufes,  according  to  iratcd  rukj 
and  meafares  ;  as  emendath pamti,  the  power  ol  looking 
to  the  sfllze  of  cloth,  that  it  be  of  juft  meafure  ;  emettda. 
thpatm  &  ctrvifia,  the  a fli zing  of  bread  and  bter, 

Vol.  r; 


privileges  granted  to  lords  of  manors,  and  executed  by 
[heir  olncers  appointed  in  the  court-leer,  EsrV.  Par:?** 
Antiq*  196* 

EMPANEL,  See  Impanel. 

EMPEROR,  imferettr.]  The  higliefl  ruler  of  large 
kingdoms  and  territories :  a  title  anciently  given  to  re- 
nowned and  victorious  generals  of  armies,  who  acquired 
great  power  and  dominion.  And  this  title  is  not  °nly 
given  to  the  Enipercr  of  f»Vw*ffr,  as  Emptwtf  ikt  jttsmant  ; 
but  was  formerly  bef  on  gin  g  to  the  Kings  of Er.gtavJt  as 
appc-jfi  by  a  charter  of  King  . 

EN  BR  EVER,  /'>.]  To  writedown  in  fhorJ.  Brii,§& 

ENCAUSTUM,  Sec  Incm/inm. 

ENCHESON,  A  fr&ub  word  ufed  in  our  law  book; 
and  llatutcs,  fignifytng  the  occafton,  caufe  or  reafon 
wherefore  any  thing  is  done*  Stat.  5  Ed.  3,  r.  3. 

ENDEAVOUR,  Where  one  who  has  the  ufe  of  his 
reafon  endtaiwitt  to  commit  ielony,  &c.  he  lhall  be  pu- 
nifhed  by  our  laws,  but  not  to  thu  degree  as  if  he 
ri  c~t  Li  a  1 1  y  commitL^d  ic :  a^  it  a  man  affjult  anorhc-r  on  rlie 
highway,  in  order  to  a  robbery,  but  cakes  nothing  from 
him*  this  is  not  punifhed  as  felony,  hecaute  the  felony 
vvai  not  accomplished  ;  though  as  a  mildemcanor,  it  is 
liable  ro  line  and  intprifonment.  3  iqft,  68,  6y,  161  : 
1 1  Rtp*  g8»  And  in  this  cafe,  by  Stat.  7  Geo.  2.  c.  21, 
\ he  offender  lhall  be  transported,  ice  titles  h.'fnd/Kem  ; 

RtH'-rv. 

ENDOWMENT,  The  bellowing  or  alluring  of  d^er 
on  a  woman.  It  is  fometimcs  nfed  metaphorically  (or 
the  fettling  a  provifion  upon  a  parfon,  or  building  of  a 
ehttrcb  orcbapei;  and  the  fevering  a  fulHcient  portion  ol* 
tii£iest  tV'f .  fora  vicar,  tou-ardi  his  perpetual  maintenance, 
when  the  benefice  is  appropriated.  See  Stats.  15  R.z,c.  6  : 
4/V.  4...  t2. 

ENEMVj  tiihnh-Ns.}  Is  properly  an  alien  or  foreigner, 
who  in  a  public  capacity,  and  in  an  hofttle  manner,  in- 
vades any  kingdom  or  country  ;  and  whether  fuch  per- 
font  come  hither  by  thcmfelves,  or  in  company  with  En- 
glifh  traitors,  tliey  cannot  be  punilhed  as  traitors,  but 
mail  be  dealt  with  by  martial  law.  #.  /\  C,  ioT  15* 
Bat  the  fubjefb  of  a  foreign  prince  coming  into  England, 
and  living  under  the  protection  of  the  King,  if  they  take 
up  arms,  againlt  the  government,  they  may  be  pu- 
nifhed as  traitors,  not  as  alien  enemies.  If  a  prifoner  be 
refcued  by  enemies,  the  gaoler  U  not  guilty  of  an  efcape; 
a$  he  would  have  been  if  fubjeds  had  made  the  refcue, 
when  he  might  have  a  legal  remedy  again  ll  them.  Sec 
MtnvJt.  P,  C.  and  titles  tflfaf,  Efcapci  and  as  to  adhering 
to  and  fuccouring  the  KingTs  enemies,  fee  title  Treajtn. 

ENFRANCHISE,  Fr*<#Wi/V,]  To  make  free,  or 
incorporate  a  man  into  any  Society,  Stfe.  It  is  alio  ufed 
where  one  is  made  a  free  denizen,  which  is  a  kind  of  in- 
corporation in  the  Ctimmw.jttdth. 

ENFRANCHISEMENT,  Ft.  {tomfrimhife,  L  e.  A- 
hcrfat. J  Is  when  a  perfon  is  incorporated  into  any  fodety 
or  body  politick ;  and  it  fignihcs  the  acl  of  incorporating , 
He  that  by  charter  is  made  a  dem&tt,  or  freeman  of  £.7- 
giundy  is  faid  to  be  tttfranebj/ed,  ^Tid  let  into  the  general 
iibertk;  of  the  febjects  of  the  kingdom  :  and  he  who  is 
made  a  citizen  of  Louden,  or  other  city,  or  free  burgefs 
of  any  town  corporate,  as  lie  is  made  partaker  of  thofe 
liberties  that  appertain  to  the  corporation,  is  in  the  com- 
mon fenfe  of  the  word  a  perfon  enframhiftd.  And  when 
a  man  L  •  nfn  into  the  freedom  of  any  city  or  bo- 
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rough,  he  hath  a  freehold  in  his  freedom  daring  life; 
and  may  not,  for  endeavouring  any  thing  only  againft 
the  corporation,  Jofe  and  forfeit  the  fame,  :  i  Rtj>.  yi. 
See  title  Cotpratim.  A  villein  was  faid  to  be  tnfraacbijkJi 
when  he  wa<  made  free  by  his  lord,  and  rendered  capa- 
ble of  the  benefits  belonging  to  freemen, 

ENGLECERY,  or  ENGLESLH1RE,  vj,.J 
An  old  word  fignifying  the  being  an  Englijbman.  When 
Cttmha  the  Da*t  came  to  be  King  of  Eqpo&d,  he  at  the 
requert  of  the  Nobility  fent  back  his  army  into  Denmark  t 
but  kept  fome  Daw  behind  to  be  a  guard  to  his  perfon; 
and  he  made  a  law  for  the  prefervation  of  his  ZWr  {who 
were  often  privately  made  away  with  by  the  Enghjb) 
that  if  an  En$t  femur,  killed  a  Dane,  he  fhouid  be  tried 
for  the  murder;  or  if  he  efcaped,  the  town  or  hundred 
whcie  the  fatf  was  done,  was  to  be  amerced  Jixiy-Jlx 
aarJh  10  the  King  :  fo  that  after  this  law,  whenever  a 
murder  was  committed,  it  was  necerury  to  prove  the 
party  (Iain  to  be  :.n  t  ..-'>•:'•  ■  ••*>.  that  rhe  town  might  be 
exempted  from  the  amercement  i  which  proof  was  called 
Englccay,  or  Enjtl/ibiu.  And  whereas  if  a  perfon  were 
orivatefy  (lain,  he  was  in  ancient  time  accounted  Ffanti* 
fciic,  which  word  comprehended  every  alien,  efprcially 
the  Damn  It  wa*  therefore  ordained,  th.it  where  any 
perfon  was  murdered,  he  ftould  be  adjudged  Francigtita, 
imlcfs  EttgLay  were  proved,  and  thai  it  was  made  ma- 
nifeft  he  was  an  Unghjhraan.  The  manner  of  proving  the 
perfon  killed  to  be  an  Englijhman,  was  by  two  wirncnes 
who  knew  the  father  and  mother,  before  the  Coroner, 
CoV.  Brail,  lib.  3,  trod,  t.eap.  15  ;  FIcta,  lib,  \.cap.  fo: 
7  Rtpt  16.  ThU  Errgkctry,  by  reafon  of  the  great  abufes 
and  trouble  thai  afterwards  wire  perceived  to  grow  by  it, 
was  utterly  taken  away  by  Stat,  14  Eti.  j}4  \t  f.  4. — 
See  4  Gwthrti  195  :  and  this  Diet,  title  Mwdera 

ENGLISH,  rieis,  records,  bends,  and  proceeding 
in  courts  of  juflice,  to  be  in  En^Jb.  Stat.  a,  c,  26. 
And  fee  $;atj.  j  Geo.  2.  e*  27;  6  <?«.  a,  <.  14:  and  this 
iJjct.  ritla  Plt*<G**i  ©if. 

ENGLISHMEN,  The  names  of,  to  be  certified  into 
the  Chancery  who  are  abroad  in  HjILwx  and  Ftar.tir<ss  Ejjfc 
and  to  pay  fuch  impofitions  as  dfef  do.  14  £sf  jc 

i/,  «.  r.  4- 

ENGRAVERS,  That  mall  invent,  deftgn  and 
prints,  to  have  the  fate  right  of  printing  them  for  lour- 
teen  years,  which  fhall  be  engraved  with  1  he  names  of 
the  proprietors?  and  others  copying,  and  felling  fuch 
print?,  though  by  varying,  without  their  confent, 
fhall  forfeit  5/,  for  every  print,  and  alfo  the  plates  arid 
frteet,  fcfY.  Stat.  S  CVj.  z.  c,  13.—  See  title  Lift  retry  /Va- 
fttr?- 

ENGROSSER,  let  Jngrttfer  ]  Fortjlativr. 

To  ENHANCE.  To  raife  the  price  of  goods  or  mer- 
chandize,  Sec  title  FwtfialUt. 

EN  FLEET,  Anciently  ufed  for  iatpleaA—Thty  may 
aq&rt  and  be  tuphtttd  in  all  courts.  M>n>  rfwg,  tva,  z, 
ft.  412. 

ENQUIRY j  Writ  of;  See  title  JV,it. 

ENSlENT,  orENSEINT,  The  being  with  child. 
Xjrot  Fr.  Did. 

ENS1ENTURE,  or  Enjitnryt  Of  any  woman  con- 
demned for  a  crime,  is  no  ground  to  flay  judgment ;  but 
it  may  be  afterwards  alltdged  agaialt  execution.  2  HaU'i 
tfjt.  P.C.  413. 

ENTAIL,  bee  tide  Tail 


ENTERPLEADER,  See  InttrpfoUr. 

ENTIERTIE,  from  the  French  tmtkrtS,  emirenefs.] 
Is  a  eontradiHin&ion  in  our  books  to  moiety,  denoting 
the  whole  1  and  a  bond,  damages  ofe*  are  faid  to  beco- 
lire,  when  they  cannot  be  divided  or  apportioned. 

ENTIRE  TENANCY,  Contrary  to  Jhterjl  tetany, 
and  fignifying  a  fo!e  pofTetfion  in  onE  man  ;  whereas  the 
other  is  a  joint  or  common  polTeflion  in  two  or  more. 

Br**k. 

ENTRY j  Fr,  rtttrie,  i.e.  ingrejfuty  inmUut.\  Sig- 
nifies the  taking  poflefiion  of  lands  or  tenements,  where 
a  man  hath  title  of  taffy  :  and  it  is  alfo  ufed  for  a  nr.t 
<f  ptjftjfwn.  This  <nty  into  lands*  h  where  any  man 
enters  into  or  takes  potfeuion  of  any  lands*  ^'r ,  in  h:s 
proprr  perfon  ;  and  is  an  actual  tniry  when  made  by  a 
man's  fetf,  or  by  attorney  by  warrant  from  him  th^th-^h 
the  right  ;  or  it  is  an  entry  ht  law,  for  a  tQntiitt/at  claim  is 
an  enir\  implied  by  law,  and  has  the  fame  force  with  1-.. 
Lit.  §419-  There  h  a  right  >f  enny,  -a  hen  the  p^ny 
claiming  may  for  his  remedy  either  enter  into  the  land, 
Or  have  an  action  to  recover  it :  and  a  rifir  bftittry,  where 
one  hath  lawful  tufty  given  him  in  the  lands,  which  an- 
other hathj  but  has  no  action  to  recover  till  he  hath  en- 
tered. PUtttd,  558 :  jo  Rrfi.  4S:  Fwb*t  Law  10c. 

Entry,  may  be  defined  to  be  an  extrajudicial  and 
fummary  remedy,  again  ft  certain  fpecies  of  injury  by 
oufler,  ufed  by  the  legal  owner,  when  another  perfon 
who  ha?h  no  right,  hath  previously  taken  pofleitton  of 
lands  or  tenements  k  In  thi>  cafe,  ike  party  entitled  may 
make  a  formal  but  peaceable  cmry  thereon,  declaring 
that  thereby  he  takei  poilcn^on  ;  which  notorious  act  of 
ownerihip,  is  equivalent  to  a  fcodal  invefliturc  by  the 
lord  s  or  he  may  enter  on  any  part  of  it  in  the  fjmc 
county,  declaring  it  to  be  in  the  name  of  the  whole. 
§  417.  Butif  it  lies  in  different  counties,  he  mud  make 
different  entries ;  for  the  notoriety  of  fuch  entry  or  claim1 
to  the/^fj  or  freeholders  of  ll'?fimrlaxdx  is  not  any  no- 
toriety to  the  para  or  freeholders  of  S.vjfcx.  AHo  if  tWer 
U  tv.'»  dtiTeifor^  the  party  dllTc i ft- J  muft  make  his  entry 
on  b$tb  >  or  if  nt  dili'cifor  has  conveyed  the  lands  with 
livery  to  t-',-»  dirtinit  feorFeet,  entry  mull  be  made  on 
btth.  Ci?,  Litt.  251.  For  as  thctr  feifm  is  diiitnil,  fo  alfo 
mult  be  the  aft  which  dcvelU  that  fcifin.  If  the  claimant 
be  deterred  from  entering  by  menaces  or  bodily  fe^r,  he 
may  make  fAww  as  near  to  the  eilatcas  he  can,  with  the 
tike  forms  and  folcmniue; :  which  claim  is  in  force  for 
only  a  year  and  a  day.  Litt.  §  42 z.  And  this  claim,  if 
it  be  repeated  once  In  the  fpace  of  every  year  and  day, 
(which  is  called  nktiftuai  elatu)  has  the  fame  effect  with, 
and  in  all  refpecls  amounts  to,  a  legal  entry*  Ibid.  §4J9» 
zju — i>ec  this  Diet,  title  Claim,  Such  an  eniry  gives  a 
man  fniin  ;  vt  puts  into  immediate  pofTelC on,  htm  that 
hath  right  of  entry  on  the  eflate  ;  and  thereby  makes 
him  complete  owner,  and  capable  of  conveying  it  from 
himfctf  by  either  defcent or  punhafe.  C*,  Lit.  15. 

This  remedy  by  entry  takes  place  in  three  only  of  the 
five  fpecies  of  oulier,  *■«:.  Ahatftrxtit^  luffj/Jfatt  and  Dif- 
fofm-  \  for,  as  in  thefe  the  original  entry  of  the  wrong- 
doer was  unlawful,  they  may  therefore  be  remedied  by 
the  mere  entry  of  him  who  hath  right^  Butt  upon  a 
DiJhntittuatH-f,  or  Drfortenttnt,  the  o^rier  of  the  eilater 
cannot  enter,  but  is  driven  to  his  action  :  for  herein  the 
original  entry  being  lawful,  and  thereby  an  apparent 
right  of  poflcfllor:  being  gai ncd,  the  law  will  not  fufti  r 
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that  right  to  be  overthrown  by  thf  mere  act  or  entry  of 
the  claimant.  Yet  a  man  may  enter  on  his  tenant  by 
fuiferancc:  for  fuch  tenant  hath  no  freehold,  boc  only  a 
bare  poiTeffion  ;  which  may  be  defeated,  like  %  tenancy 
at  will,  by  the  mere  entry  of  the  owner.  Hut  if  the 
owner  thinks  it  more  expedient  to  fuppofe  or  admit  fuch 
tenant  to  have  gair.ed  a  tortious  freehold,  he  is  then  re- 
mediable by  writ  of  entry,  ad  termir.um  qu>  p>  r.', 
1  Infl.  57,  237,  8.— See  title  Difijin. 

On  the  other  hand,  in  cafe  of  Abatement,  Intmfon,  or 
Difldf.ny  where  entries  are  generally  lawful,  this  right 
of  entry  may  be  tdled,  that  is,  taken  /rear,  by  defcent. 
Difcents  which  take  away  entries,  are  when  any  one, 
feifed  by  any  means  whatfoever  of  the  inheritance  of  a 
corporeal  hereditament,  dies,  whereby  the  fame  dekends 
to  his  heir:  in  this  cafe,  however  feeble  the  right  of  the 
anceilor  might  be,  the  entry  of  any  other  pcrfon  who 
claims  title  to  the  freehold  is  t  .ken  away;  and  he  cannot 
recover  pofieflion  againtl  the  heir  by  this  fummary  me- 
thod, but  is  driven  tS  his  action  to  gain  a  legal  fcifin  of 
the  eilate.  Lit.  §  385  ;  41^. 

Jn  general  therefore,  no  man  can  recover  pofleflion  by 
mere  entry  on  lands,  which  another  hath  by  defcent. 
Yet  this  rule  hath  fome  exceptions;  efpecially  if  the 
claimant  were  under  any  legal  difabilittcs,  during  the 
life  of  the  anceftor,  either  of  infancy,  coverture,  impri- 
fonment,  infanity,  or  being  out  of  the  realm :  in  all 
which  cafes,  there  is  no  neglect  or  laches  in  the  claimant, 
and  therefore  no  defcent  mall  bar,  or  take  away  his  en- 
try. Co.  Lit.  24.6.  And  this  title  of  taking  away  entries 
by  defcent,  is  flill  farther  narrowed  by  Stat.  32  Hen.  8. 
i.  33  ;  which  enacts,  tfiat  if  any  perfon  difleifes  or  turns 
another  out  of  poflefTion,  no  defcent  to  the  beb  of  the 
diffeifor  mall  take  away  the  entry  of  him  that  has  right 
ro  the  land,  unlefs  the  diffeifor  had  peaceable  polTtflion 
five  years  next  after  the  diffeifin.  But  the  llatute,  on 
feodal  realons,  does  not  extend  to  any  feoffee  or  donee  of 
the  diffeifor,  mediate  or  immediate.  Ibid.  256. 

By  the  llatute  of  limitations,  21  Jac.  i.e.  16,  it  is 
emcted,  that  no  entry  mall  be  made  by  any  man  upon 
lands,  unlefs  within  20  year*  after  his  right  (hall  accrue. 
And  by  Stat.  4  cjf  5  An.  c.  16,  no  entry  mail  be  of  force 
to  fatisfy  the  faid  llatute  of  limitation?,  or  to  avoid  a 
tine  levied  of  lands,  unlefs  an  action  be  thereupon  com- 
menced within  one  year  after,  and  profecutcd  with  effect. 
See  further  title  Claim. 

This  remedy  by  entry  mud  be  purfued,  according  to 
Stat.  5  Ric.  2.jf.  t.  c.  8,  in  a  peaceable  and  eafy  man- 
ner; and  not  with  force  or  ,'trong  hand.  For,  if  one 
turns  or  keeps  another  out  of  polfeffion/ rki4/v,  this  is  an 
injury  of  both  a  civil  and  a  criminal  nature.  The  civil 
is  remedied  by  immediate  reftituticn  ;  which  puts  the 
ancient  poflcflbr  in  Jiatu  que ;  the  criminal  injury  or  pu- 
blic wrong,  by  breach  of  the  King's  peace,  is  punifhed 
by  fine  to  the  King.  Sec  this  Diet,  title  Forcible  Entry. 

The  Writ  of  Entry  is  a  poffeflbry  remedy  which 
disproves  the  title  of  the  tenant  or  poflelTor,  by  Ihowing 
the  unlawful  means  by  which  he  entered,  or  continues 
polTeffion.  Finch.  L.  261.  The  writ  is  directed  to  the 
Sheriff,  requiring  him  to,  41  Command  the  tenant  of  the 
land,  that  he  render  [in  Latin, pr*upt  ouodreidar]  to  the 
demandant  the  land  in  queftion,  which  he  claims  to  be 


his  right  and  inheritance;  and  into  which,  as  he  fairh, 
the  faid  tenant  had  not  entry,  but  by  (or  after)  a  d:j]h' 
Jin,  intruficn,  or  the  like,  made  to  the  faid  demandant, 
within  the  rime  limited  by  law  for  fuch  aftions;  or  that 
upon  refufal  he  do  appear  in  court  on  fuch  a  day,  to 
mew  wherefore  he  hath  not  done  it."  This  is  the  origi- 
nal procefs,  die  fretiipt,  upon  which  all  the  reft  of  the 
fuit  is  grounded  ;  wherein  it  appears,  that  the  tenant  is 
required,  either  to  deliver  feifm  of  the  lands,  or  to  mow 
caule  why  he  will  nor.  This  C3ufe  may  be  either  a  de- 
nial of  the  hit,  of  having  entered  by  or  under  fuch 
means  as  are  fuggefled,  or  a  jufliflcation  of  his  entry, 
by  reafon  of  title  in  himfelf,  or  in  thofe  under  whom  he 
makes  claim  ;  whereupon  the  poffefi:on  of  the  land  is 
awarded  to  him  who  produces  the  clcarcit  right  to  pof- 
fcfi  ir. 

The  Writs  if  entry  are  of  divers  kinds,  dillinguifhed 
into  four  degrees,  according  to  which  the  writs  are  va- 
ried. The  firjl  degree  is  a  writ  of  er.try  fur  dijfifin,  that 
iieth  for  the  dilTeifce,  agaioft  a  diffeifor,  upon  adiffeifirt 
done  by  himfelf;  and  thii  is  oiled  a  writ  of  entry  in  the 
nature  of  an  aflife. 

Second,  a  writ  of tmtt) ;  fur  diffeiftn  in  le  per,  againft  the 
heir  by  defcent,  who  is  faid  ro  be  in  the  per,  as  he  comes 
in  by  his  ancertor  ;  and  fo  it  is  if  a  diffeifor  make  a  feoff- 
ment in  fee,  gift  in  tail,  iSc.  the  feoffee  and  donee  are 
in  the  per  by  the  diffeifor. 

Third,  A  writ  of  entry  fur  dijjiifn  in  leper  \d  cut,  where 
tbcfcojfrecfa  diffeifr  maketh  a  feoffment  over  to  another; 
w  hen  the  diffeilee  fhall  have  this  writ  of  entry  fur  diffifm, 
Uc  of  the  lands  in  which  fuch  other  had  no  rigiit  of 
entry,  but  by  the  feoffee  of  the  diffeifor,  to  *^hom  the  dif- 
feifor demifed  the  fame,  who  unjuftly  and  without  judg- 
ment dilfeifed  the  demandant.  1  lnfl.  238. 

Thefc  three  degrees  thus  ftate  the  original  wrong,  and 
the  title  of  the  tenant,  who  claims  under  fuch  wrong.  If 
more  than  two  degrees,  (that  is  two  alienations  or  de- 
fecnts)  were  part,  there  lay  no  writ  of  entry  at  the  Com- 
mon-law. For,  as  it  was  provided  for  the  quictnefs  of 
men's  inheritance?,  that  no  one,  even  though  he  hid  the 
true  right  of  poffe.Tion,  mould  enter  upon  him  who  had 
the  apparent  right  by  defcent  or  otherwifc,  but  he  was 
driven  to  his  unit  ef  entry  to  gain  poffefTion  ;  fo,  after 
more  than  two  defecnts,  or  two  conveyances  were  palled* 
the  demandant,  even  though  he  had  the  tight  both  of 
polfelfion  and  property,  was  not  allowed  this  pofeff.iy 
action;  but  was  driven  to  his  tvrit  of  right,  a  long  and, 
final  remedy,  to  punifh  his  neglett  in  not  fooner  putting 
in  his  claim  while  the  degrees  fubfifled  ;  and  for  the  end- 
ing of  fuits,  and  quieting  of  all  controverfies.  2  Inf.  153. 
But  by  the  Stat,  of  Marlbridge  52  Hen.  3.  c.  30,  it  was 
provided,  that  when  the  number  of  alienations  or  defcents 
exceeded  the  ufual  degrees,  a  new  writ  fliould  be  allowed 
w  ithout  any  mention  of  degrees  at  all.   And  accordingly, 

Fourthly,  A  new  writ  has  been  framed,  called  a  w  rit  of 
entry  in  the;e/,?»\vhich  on)y  allcdges  the  injury  of  the  wrong- 
doer, without  deducing  all  the  intermediate  title  from  him 
to  the  tenant ;  Ibting  it  in  this  manner  ;  that  the  tenant 
had  not  entry,  unlefs  after,  or  fubfequent  to,  the  oufter, 
or  injury  done  by  the  original  difpofleflbr ;  and  rightly 
concluding,  that  if  the  original  title  was  wrongful,  all 
claims  derived  from  thence  mull  participate  of  the  fame 
wrong.  Upon  the  latter  of  thefc  writs,  it  is,  (the  writ 
3  L  2  of 
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of  cttlryfui  dijei/tn  in  the  poj?,)  that  the  form  of  our  com- 
mon recoveries  of  landed  eftatcs  b  ufually  grounded.  Sec 
title  Fine  <Vtd  Sficpvoy* 

Tnl;  remedial  inflrument,  of  writ  of  entry,  a  appli- 
cable to  all  the  cafes  of  oufter,  except  that  of  Difc<mtinn- 
Afitt  of  tenant  in  tail,  and  fame  peculiar  fpecies  of  Be- 

. ,  :Sudi  is  that  of  the  deforcement  of  dower 

by  not  afngning  «*p  dower  to  the  widow  within  the  time 
limited  by  the  law  ;  for  which  flic  has  her  remedy  by  writ 
of  <&wn\  tunic  nihil  bahet .  F.N.B.  147  .—See  title  £fotttcr. 

13  ut  in  general  the  writ  of  entry  is  the  univerfat 
remedy  to  recover  poffefllon,  when  wrongfully  with,  held 
from  the  owner.  It  were  therefore  endtefs  to  recount  at! 
the  fcveral  divisions  of  writs  of  entry,  which  the  different 
tircum  fiances  of  the  refpeclivc  demandants  may  require, 
and  which  arc  furnifhed  by  the  Laws  of  England  being 
plainly  and  clearly  chalked  out  in  that  colle^'iion  of  legal 
ionnj,  the  Rtgijtntm  <rmnixru  Brr-viurtt,  or  Regiltcr  of  fuch 
writ*  as  are  >  Suable  out  of  the  Ring's  Courts ;  upon 
which  FitxJftr&ti-t'i  Jfafura  Brtxuum  is  a  comment;  which 
fee  ;  and  the  federal  appropriate  titles  in  this  Diet. 

In  the  times  of  our  Siarcw  nnceftors,  the  right  of  pof- 
fefiton  feents  to  have  been  recoverable  only  by  writ  of 
i  i.try.  G;. ..  Tt  n.  .\  t.  This  writ  was  then  ufually  brought 
in  the  County  Court;  and  the  proceedings  in  ihefc  ac- 
tion* were  not  then  fo  tedious,  (when  the  Courts  were 
held,  and  procefs  iitued  from,  and  was  returnable  there- 
in*  at  the  end  of  every  three  weeks)  as  they  became  after 
rhc  Ccnqueft,  when  all  caufes  were  drawn  into  the  King's 
Courts,  and  procefs  ijlocd  only  from  Term  to  Term. 
Hence  anew  remedy  was  invented  in  many  cafes  to  do 
jullice  to  the  people,  and  to  determine  the  pofleflion  in 
the  proper  counties  by  the  King's  Judges  ;  this  was  the 
remedy  by  Aj$fe\  35  to  which,  See  title  s/Jffe  in  this  Dice, 
and  folly  on  this  fubjeft  3  Cimitt.  174,  184, 

Having  fatdthus  much  in  general  on  the  titles  Entry^ 
and  Writ  1  of  Entry,  fubjefts  now  in  fome  meafure  rather 
unufual'than  obfoSete.  the  following  obfer  vat  ions,  ex- 
ir*cls,  CbV.  maybe  of  ufe  to  the  enquiring  Student  t 
ihould  any  of  them  feem  a  repetition  of  what  has  al- 
ready been  faid,  it  wilt  be  generally  found  they  Hate  the 
point  more  at  large,  or  on  different  authorities, 

A  Wiitsf  E*ny  in  the  per  and  tuit  mall  be  maintained 
again  ft  none,  but  where  the  tenant  is  in  by  pure  ha  ft  or 
defcent ;  for  if  the  alienation  ordefcentbe  put  out  of  the 
degree  upon  which  no  writ  may  be  nude  in  the/*r  and 
tut,  then  it  fn>dl  be  matie  in  ihepc/?.  Vtr/<:i  &  Ley. 

There  are  five  things  which  put  the  writ  of  entry  out  of 
the  viz.  wtntfie*  j  AiJJdjtn  upon  dijfeifm  -r  jfttctrfficn 

where  the  diffcifor  w:i$  a  perton  of  religion,  and  his  ftto 
ceflor  enters  ;  judgment  y  when  a  perfon  hath  had  judg- 
ment to  recover  again  ft  ihe  diffeifor  1  and  fft%t/ut  on  the 
oiifeilcr's  dying  without  heir,  or  committing  felony,  ©fe 
on  which  the  lord  enters,  fefr.  In  aJJ  thefe  cafes,  the 
di.fcifee  or  his  heir,  mall  not  have  a  writ  of  entry  within 
the  degree*  of  the  p<rrt  but  in  ibtpo/i  becaufe  they  are 
not  in  by  defcent,  or  purchafe,  ?erms  de  Ley, 

Degrees  as  to  entries  are  of  two  forts,  either  by  nfl  in 
/aw,  as  in  cafe  of  a  defcent  ?  or  by  all  of  the  party  by  law- 
ful conveyance.  But  no  eftale  gained  by  wim  doth  make 
a  degree ;  fo  that  abatement ,  intrtt/Itni  &e.  work  not  a 
degree;  nor  doth  every  change  by  J  awful  title,  as  an 
ttiate  of  tenant  by  the  curtefy,  by  judgment,  £sV,  or  of 


any  other*  that  come  in  the  pejlj-,  though  a  Tenancy  in 
dower  by  alignment  of  the  heir  doth  work  a  degree, 
becaufe  fhc  is  in  by  her  huiband:  but  an  aJTignmcnt  of 
dower  by  a  diffcifor,  doth  not,  by  reafon  me  ii  in  the  p$ 

Ck  Lit,  230. 

Though  Enfty  on  landt  is  taken  away  by  defcent  on 
J/Jtjjtttf,  or  difctntinuarrti  EsV.  yet  a  defcent  Hull  not 
talte  nv  iy  the  entry  of  Jeflee  for  feven  years,  nor  of  te- 
nant by  ibgiU  ifc,  who  have  but  a  chattel,  and  no  free- 
hold ;  othenvife  it  is  of  any  efface  for  life,  or  any  higher 
eftate.  C#,  Lit,  249. 

If  a  diffeifor  Icafes  for  years,  and  dies  feifed  of  the  re- 
veruon,  the  entry  of  the  diflcifee  is  taken  away,  becaufe 
he  died  feifed  of  the  fee  and  freehold  ;  but  if  be  had 
leafed  for  life,  *jfr.  the  enhy  of  the  diffirifee  would  not  be 
taken  away,  Co.  Lit.  239.  Where  the  diflcifor  of  an  in- 
fmt  dies  feifed,  and  after  the  infant  cornea  of  age,  and 
the  heir  of  the  dilTeifor  dies  before  mtry  ;  r  ho  ugh  he  died 
not  fetfrd  of  an  aftual  feifin,  but  a  (c\f\n  in  law  ;  yet  hii 
dying  feifed  takes  away  the  entry  of  the  diflcifee. 
If  a  diflVifor  makes  a  feoffment  upon  condition*  and  tlie 
feoffee  dies  feifed,  and  the  feoffor  enters  upon  the  heir 
for  the  breach  of  the  condition,  the  di0~etfec  may  enter 
upon  him;  for  by  the  tn«y  of  the  diffeiicr,  the  defmtt 
i&  utterly  defeated,  ljt.fr&r  409. 

The  title  of entry  in  a  feoffor,  that  hath  but  a  con- 
dition, cannot  be  taken  away  by  any  defcent,  becaufe  he 
h.is  no  remedy  by  action  to  recover  the  land  ;  fj  rhat  if 
a  defcent  fhould  take  away  his  eft/ry,  it  wo>;IJ  b^r  him  of 
fall  right  for  ever;  and  the  condition  remains,  and  cmv 
not  be  devefled  and  put  out  of  poffehlon,  ?.s  the  JanOf, 
{jfc.  Co,  ixf,  240.  If  a  man  recovers  lands,  and  after  a 
A  ranger  to  the  recovery  dies  lei  fed,  this  fhall  not  take 
away  the  entry  of  the  rs-'Oi  eror ;  as  it  was  but  a  title, 
2  Danv.  Abr*  561.  Bui  where  a  pcrfon  recovers  againft 
another,  and  enters  and  fues  execottoti,  and  after  tSk  re- 
coveree  diffciics  him,  and  dies  feiled  ;  this  defcent  fhaJl 
take  away  the  entry  of  the  recoveror,  for  rhc  recovery 
was  executed.  HhL 

If  after  recovery  againft  tenant  for  life,  he  dies,  and 
he  in  remainder  enters  before  execution,  and  dies  feifed, 
the  entry  of  the  rccoveror  is  not  taken  away.  Co,  Lit,  238, 
The  ■,  of  the  tenant  for  life,  fr-dl  he*  good  far  him  in 
remainder  :  and  ir  tenant  for  life  make  a  feoffment  in 
fcc,  and  a  ft  ranger  enters  for  the  forfeiture  in  the  name 
of  the  rcveriiorrer  ;  ihii  s-.  ill  he  good  to  veil  1  he  reverfion 
in  htm.  Lit.  128:  9  Hep.  iof>.  If  an  infant  under  nger 
makes  a  deed  of  feoffment,  and  after  his  full  age  the 
feoffee  dies  feifed  ;  or  a  leflce  for  life  aliens  the  land,  and 
the  alienee  dies  feifed  thereof;  or  a  devife  be  of  lands 
upon  condition,  nud  the  heir  of  the  difleilbr  enters  and 
dies  feifed :  in  1  he fc  cafes  the  tatty  is  gone,  and  the 
parties  fhall  be  put  to  their  aftion.  Lih  56:  9  //.  6*  25. 

If  there  be  tenant  for  life,  remainder  to  the  right  heir 
of  J.  S.  and  the  tenant  for  life  is  diflcifed  ;  a  dc-fcent  is 
calf,  and  after  J.  S.  dies,  and  tenant  for  life  llfo  dies : 
by  this,  the  entry  of  the  heir  of  J.  S.  is  not  taken  aWia;, 
for  his  remainder  was  in  cttjlultei  Ic^is.  J  Ktf>,  134.  Where 
an  infant  has  caufc  of  entry,  and  the  defcent  happens 
while  he  is  within  age,  it  will  not  bar  him  of  his  tmhy  : 
he  that  hath  the  right  pfwrt^,  mutt  be  of  age,  within  the 
four  fear.-,  of  found  memory  ;  and  if  it  be  a  v.oman,  ihe 
mull  be  fole  ;  and  if  the  party  be  under  age,  beyond  the 
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fc39,  nc»  compos  mentis,  in  prifon,  or  a  feme  covert,  at 
the  time  of  the  defcent,  it  fhall  not  bar.  Lit.  147,  402  : 
21  H.  6.  17. 

The  whole  time  from  a  dilTeilln  is  confiderablc ;  as 
where  feme  covert  is  difleifed,  and  her  hulband  dicth, 
and  fl»e  takes  anocher  hufband.  3nd  then  a  defcent  is  call  ; 
or  if  one  ultra  mare  be  diflcifed,  and  he  return  into  En- 
gland, and  tnen  go  beyond  fca  again,  and  there  is  a  de- 
fcent ;  here  the  defcent  will  bar  entry,  bccauleof  the 
interim.  9  H.  7.  24:  Dye  143  :  32  H.  3.  c.  33. 

A  woman  tenant  in  Qui  took  hulband,  who  made  a 
feoffment  in  fee,  and  died,  and  the  wife  without  entty 
made  a  leafe  for  years  j  and  it  was  held,  that  the  free- 
hold was  not  reduced  by  the  Jcafe,  without  an  miry  made, 

1  Leon.  ca.  165.  The  entry  of  a  diiTeifee,  when  he  duly 
makes  it,  flial!  avoid  ail  the  mefne  charges  by  the  diffei- 
for  upon  the  land  :  but  right  of  tntry  may  be  loll  divers 
ways :  as  by  acceptance  of  rent,  by  him  whohaih  it,  and 
the  like.  1  Andnfvi  133:  Xcy  Reft  7.  If  a  man  is  dif- 
fered of  land  whereunto  a  common  is  appendant,  the 
dificifce  cannot  ufe  the  common  till  he  enters  011  the  land 
to  which  the  common  is  appendant ;  for  if  the  dilTcifcc 
might  ufe  it,  fo  might  the  diffcifor,  which  would  be  a 
double  charge  on  the  common  :  ycc  if  a  perfon  be  dif. 
feifed  of  a  manor,  to  which  an  advowfon  is  appendant, 
he  may  prefent  to  the  advowfon  before  entry  on  the  ma- 
nor. Co.  Lit.  121. 

A  oiiicifce  enters  into  the  land,  and  continues  therein 
with  the  diiTeifor,  and  manures  it  with  him,  claiming 
nothing  of  his  full  eftate  ;  or  if  the  dilTeifee  enters,  and 
takes  the  profit,  as  leflce,  CSV.  of  the  diflcifor ;  it  is  faid 
thefe  will  be  an  entry  that  will  reduce  the  firft  eftate. 

2  l)an<v.  790.  If  the  diiTeifee  commands  a  llranger  to 
put  in  the  cattleof  fuch  llranger  in  the  land  to  feed  there; 
(his  is  an  entry  in  law  on  the  land.  Co.  Lit.  245. 

Where  entry  may  be  made  into  land,  or  any  thing,  it 
/hall  not  be  in  the  party  before  entry :  if  entry  cannot  be 
made,  but  only  clahti,  then  it  (hall  be  in  him  by  claim  ; 
and  when  neither  entry  nor  claim  can  be  made,  it  fhall  be 
in  him  by  afl  of  law,  1  Plcrjjd.  133.  Jn  cafe  the  poflef- 
f.on  of  land  is  in  no  man,  but  the  freehold  in  law  is  in 
the  heir  that  enters,  his  general  entry  into  one  part  re- 
duces all  into  his  actual  pofieMton  :  but  if  an  entry  is  to 
develt  an  eftate,  a  general  entry  into  parcel,  is  good  only 
for  that  part.  Co.  La.  15.  Where  an  entry  is  in  any 
part,  it  mult  be  in  the  name  of  all :  if  1  enfeoff  a  perfon 
of  an  acre  of  grcunJ  upon  condition,  and  of  another  acre 
on  condition,  and  both  conditions  arc  broken  ;  here  en- 
try into  one  in  name  of  both  acres  is  not  good  to  reduce 
both  :  but  if  a  man  make  a  feoffment  of  divers  parcels 
upon  condition  that  is  broken,  there  entry  into  part  in 
name  of  all  the  reft  is  furacient.  Co.  Lit.  252:  <)H.  7.  25. 

A  man  hath  right  to  enter  into  lands  in  divers  villages 
in  one  county,  if  he  enter  upon  part  of  it  in  one  village 
in  the  name  of  all  in  that  county  ;  by  this  he  (hall  have 
pofleilion  of  the  whole.  Co.  Lit.  252:  Dyer  227,  337. 
If  a  men  diftcifeme  of  one  acre  at  one  time,  and  another 
acre  at  another  time  in  the  fame  county ;  my  entry  into 
one  of  them  in  the  name  of  both  is  good  :  though  it  will 
not  be  good,  if  the  diflVifin  be  by  two  fevcral  pcrfons, 
or  if  the  acres  lie  in  fcveral  counties  ;  in  which  cafe  there 
ought  to  be  fcveral  entries  and  actions.  Co.  Lit.  252. 

If  he  who  hath  right  of  entry  into  a  freehold,  enters 
into  put  of  it,  it  mall  be  adjudged  an  entry  into  ail  pof- 


feflld  by  one  tenant;  but  if  there  be  fevera!  tenants  pof- 
fciTcd  of  the  freehold,  there  mud  be  feveral  entries  on 
the  fevcral  tenants.  1  LA.  Abr.  515,  516.  Special  entry 
into  a  houfe  with  which  lands  are  occupied,  claiming  the 
whole,  is  a  good  entry  as  to  the  whole  houfe  and  lands. 
Ibid.  Jf  a  hulband  enters  to  the  ufe  of  his  wife;  or  a 
man  enters  to  the  ufe  of  an  infant,  or  any  other,  where 
the  entry  is  lawful;  this* fettles  the  poiTeflion  before  agree- 
ment of  the  parties:  though  it  is  otherwife  where  a  per- 
fon enters  to  the  ufe  of  one  whofe  entry  is  not  lawful  ; 
for  this  veils  nothing  in  him  till  agreement,  and  then  he 
mail  be  a  difTcifor.  2  Dan*v.  787.  If  two  jointenants  are 
difieifed,  and  the  difleifor  aliens,  and  one  jointenant  en- 
ters upon  the  alienee  to  the  ufe  of  both  ;  this  fettles  the 
freehold  in  both  of  them.  Ibid*  788.  But  if  one  copar- 
cener, f&£.  enters  efpecially  claiming  the  whole  land, 
fhe  gains  the  part  of  her  companion  by  abatement;  and 
it  /hall  not  fettle  any  pofleilion  in  the  other.  Co.  Lit.  243. 

The  heir  is  to  enter  into  lands  defcended  to  him,  to 
entitle  him  to  the  profits.  Co.  Lit.  214.  If  a  younger  fon 
enters  on  lands  in  fee,  where  the  eldeft  fon  dies  leaving 
ifTue  ;  though  many  defcents  are  call  in  his  line,  yet  the 
heirs  of  the  eldeft  fon  may  make  an  entry  on  the  lands  ; 
but  if  the  youngeft  fon  convey  away  the  lands  in  fee,  and 
the  feoffee  dies  feifed,  they  may  not  enter;  nor  may 
they  enter  where  the  younger  fon  dificifes  the  eldeft,  and 
dies  feifed.  Co.  Lit.  237,  244:  Lit.  feel.  397. 

A  tenant  in  tail  hath  ifTue  twofons,  and  the  eldeft  dies, 
leaving  his  vtxfefniven.utt  'tnfictti  of  a  fon,  and  the  younger 
brother  enters,  and  then  the  wife  of  the  eldeft  is  delivered 
of  a  fon,  he  may  enter  upon  the  younger  brother,  x 
Dtirrvm  5)7*  See  title  Z)-ytY*/. 

An  eftate  of  freehold  will  not  ceafe,  without  entry 
or  claim:  alfo  a  remainder  of  an  eftate  of  fecehold  can- 
not ceafe  without  entry,  no  more  than  tftatc  of  free- 
hold in  polfcflion.  Go.  E/iz.  360.  A  right  of  entry  pre- 
ferves  a  contingent  remainder.  2  Lev.  55.  And  a  gran- 
tee of  a  rcvcrfion,  ni3y  enter  for  a  condition  broken. 
PW.  t;6. 

A  le/Tee  mull  enter  into  lands  demifed  to  him;  and  tho' 
the  leflbr  dies  before  the  lefTee  enters,  yet  he  may  enter: 
and  if  the  Jcflec  dies  before  entry,  his  executors  or  adrr.i- 
niftrators  may  enter.  The  leflce  may  afiign  over  his  term 
before  entry,  having  inarejfe  ttumni  ;  bat  he  may  not  take 
a  releafe  to  enlarge  his  eftate;  or  bring  trefpafs,  till 
actual  entry.  '1  hough  if  there  be  words  bargain  and  Jell 
in  a  leafe,  6sfa  for  confideration  of  money,  the  leflce  or 
bargainee  is  in  poflelfion  on  executing  the  deed,  to  make 
a  releafe,         Lit.  59,454:  Co.  Lit.  46,  57,  270. 

Wheic  a  leflbr  enters  on  his  leffec  for  years,  the  rent 
is  fufpended.  \  Leon.  \\o.  But  without  entry  and  ex- 
pulsion, the  lefTee  is  not  difcharged  of  his  rent  to  the 
leflbr;  unlefs  it  be  where  the  leflbr  is  attainted  of  trcafon, 
13c  then  the  rent  is  to  be  paid  to  the  King,  who  is  in 
pofleffion  without  entry.  Sid.  399  :  1  Nei/.Mr.  706. 

There  is  no  need  of  entry  to  avoid  an  eftate  in  cafe 
of  a  limitation,  becaufe  thereby  the  cllatc  is  determined 
without  entry  or  claim;  and  the  law  cafts  it  upon  the 
party  to  whom  it  is  limited.  If  A.  dcvifes  lands  to  />'. 
and  his  heits,  and  dies,  it  is  in  the  devifee  immediately; 
but  till  entry  he  cannot  bring  a  pofleflbry  action :  and 
where  a  pofi'ciTion  vefts  without  entry,  a  rcvcrfion  will 
veil  without  claim.  2  Mod.  /?r/>.  7,8.  A  bare  entry  oa 
another,  without  an  cxpulfion,  makes  only  afciiin;  io 


ENTRY 


that  the  lite  taffl  adjudge  him  t*  pejrjjien  '*vhs  hath  the 
right.  3  135. 

Where  a  perfon  is  in  a  houfe  with  goods,  the 
fcoufe  may  be  entered  when  the  doors  are  open.  to  make 
execution,  c?' .:.  Et;x.  759-  But  it  muft  be  averred  that 
the  goods  were  in  the  hemic.  £.w/ry.  1428,1434,  And 
a  man  cannot  enter  into  a  houfe^  the  door*  bein£  open 
10  demand  a  debt,  untefs  he  aver  that  the  debtor  is 
within  the  houfe  at  the  fame  time.  Cm.  Ei.  6,  8,  So 
v  Jim.  he  tnr..3c  on  a  ler-ir.*  v. iirrr  rt'M  i-i  nt  ^rir.'.r, 
to  take  a  dillrcls,  tift*  See  lilies  Exccvtttn ;  ^r/^r ;  XJf- 

in  order  to  regain  pofleffion  of  lands  by  entry,  Gsfc 
the  manner  of  entry  is  thus:  If  it  be  a  houfe,  and  the 
door  is  open,  you  go  into  it,,  and  fay  rhefc  words. — I  .h 
j6wt  tntert  owl  take  p*jjt$on  t>f  fbit  boitje.  Hut  if  the  door 
be  fhut,  then  fet  your  fool  on  the  groundfel,  or  ngninll 
the  door,  and  lay  the  befure  words:  and  if  it  be  land, 
then  go  upon  the  land,  and  iay,  thett  inter estuttabt 
pffijgtn  of  thii  iart^  (Stc.  If  another  do  it  for  yon,  he 
muft  fay,  /  d*  ht*c  enter t  fcrY.  to  the  uft  of  A,B.  And 
it  is  ueceftary  to  make  it  before  witneflcs,  and  that  a 
memorandum  be  made  of  it.  L!tf,  5S5  -  Co.  Lit,  237,  23$. 

Where  an  rje&ittrnt  will  lie,  ihc  ctntflf:< n  of  leafe, 
t-.*'i\  and  cuftci  is  fuinciem  in  all  cafes,  except  in  the 
cafe  of  a  Jittt  with  p  ttfomathnf,  in  winch  cafe  it  is  necef- 
fary  to  prove  an  aeti.nt  etfr}  ;  and  the  ldfor  of  the  plaintiff 
directing  one  to  deliver  a  dec!ara<k>n  to  the  tenant  in 
y ofteiltoo  will  not  amount  to  fuch  an  entry.  Sec  title 
Ejerlment* 

F.njvy  ad  CoMMuKittf  Lkcem,  Is  the  writ  of  entry 
v.hich  lies  where  tenant  for  term  of  life,  or  for  term  of 
another's  life,  or  by  ihe  curtefy,  Eta  aliens  and  dies-, 
he  in  the  reverfion  mall  then  have  this  writ  again  ft 
whomfbci-er  is  in  po/Tdfion  of  the  land.  New  Nat* 
Br.  461. 

ESTRT    AI>TE»MJKUM  QUI  PP.  ETEft.1  IT.    A  Writ  of 

entry  anciently  brought  agamft  tenant  for  years,  who 
bcld  ovrr  his  term,  and  thereby  kept  out  the  lelTur;  See 
JVirf,  Jtrev*  447*  8.  But  an  ejectment  is  now  the 
common  mode  of  proceeding;  and  by  Sfdt.+Geo,  't*  afl, 
tenants  for  term  of  years,  die.  folding  cry  aftfr  <hmaad 
are  fubjecl  to  double  Wft.  See  titles  Rent  ,  Ejcft* 
rtf/jf  ;  Tenant. 

Entvy  iw  casu  eowstMiit.  I-s  a  writ  that  lies  for 
him  in  rcterlion  by  Stat*  IV.  2.  c.  24,  againll  tenant  for 
life,  or  tenant  by  the  curtcfy,  who  aliens  m  fee,  &e.  See 

Cnfti  Confimili. 

Eni r if  in  cisu  Proviso.  Where  a  tenant  in  dower 
aliens  in  fee,  or  for  term  of  life,  or  of  another's  life; 
then  he  in  the  rcvcrfion  (hall  have  this  writ,  provided  by 
the  Stat,  of  Ckitc.  6  Ed.  t.  tap.  7;  by  which  Ilatutc  it  is 
enacted,  "that  if  a  woman  alien  her  dower  in  fee,  or  for 
life,  the  next  heir,  mail  recover  by  writ  of  entry,"— 
See  title  Dfw.  And  the  writ  may  be  brought  again  ft 
the  tenant  of  the  freehold  of  the  land*  on  fuch  jEtenntion, 
tin  ring  the  life  of  the  tenant  in  dower,  Esfc  New  Nat. 

The  above  four  writs  of  entry  may  all  be  brought 
either  in  the per,  or  in  the  cui  <n poji. 

Emtry  sine  assensv  Cajpituu*  A  writ  of  entry 
that  lay  where  a  bifhop,  abbot,  Wc<  aliened  lands  or  tene- 
ments of  the  ehurth,  withoui  the  ttffatt  of  the  Ghafttt  or 
Convent.  t'.JN.  £.  19;. 


EQUITY. 

KNURE.  In  law,  to  take  p!icc  or  be  available  j  it 
is  as  much  as  tfftBum  :  as  for  example;  a  releafe  made 
to  tenant  for  life,  fhall  cm.rrt  and  be  of  force  and  effeift 
to  him  in  rhe  revcrlion.  Lit, 

EODORBfUCE,  from  the  $1*  e*ftr,  a  hedge,  and 
hr\ett  rupturtt.]  Hedge-breaking:  in  which  fenfe  tt  is 
mentioned  tn  the  laws  of  Kmg  A[h'td cap.  45 . 

EORLEr  Sax,  for  tart,  &<■.  though  made  ufe  of  by 
the  Danes  for  h?r9nf,    6ee  Sarfi 

EPIMENJA.  Espences  or  gifts.  B Uu 

EI'IPHANV,  The  day  when  the  flar  appeared  to  the 
uifc  men  at  Cbrifii  Nativity,  generally  called  T-Xilfih- 

EPrSCOPALlA.  Synodats,  or  other  cuftomary  pay* 
menti  from  th?  clergy  to  their  b)jhip  or  diocefan  ;  which 
were  formerly  collt -tied  by  the  rural  deans,  and  by  them 
1  rant  nutted  to  the  bifhop.—  Men,  Jug.  nut.  3  /v»£.  61 . 
Thefe  cuftomary  payments  have  hecn  other  wife  called 
mus  epif(vpAle\  and  were  remitted  by  fpecia!  privilege 
to  free. churches  and  chapels  of  the  King's  foundat ion, 
which  were  exempt  from  epiJcopal  junfdiclion.  Ken.  Gkjf. 

EPISCOPUS  PUERORUM.  It  was  acuftum  in  far- 
mer times,  tSat  feme  lay  perfon  about  a  certain  fea(i 
JhoulJ  plait  his  heir,  and  put  on  the  garments  ofn&ijkop, 
and  in  them  exerciiecpifcopal  jorifJlclion,  and  do  feve/al 
ludicrous  avians,  for  whith  reafon  he  was  called  bijbvpof 
the  and  this  cuftom  obtained  here  long  af;er  leveral 
con  tliiutions  were  tn.'sde  to  ft  hoi  til  1  it.         Ang.  t-jm.  3. 

E  QUA  LI  TV.  The  law  delights  in  reality  \  Co  ihat 
when  a  charge  is  made  upon  one,  and  divers  ought  ro 
bear  it,  he  fhall  have  relief  againll  ihe  reih  7  Rep.^* 
And  where  a  man  leaves  a  power  to  his  wife  to  give  an 
cflate  among  three  daughter*,  tn  fuch  proportion.*,  a*.  Ihe 
fhrJI  thir.k  fit:  k  has  been  held  fhc  muft  divide  it  M  ~''f ; 
un left  good  rea/on  be  giver  for  do.t.g  otherwife.  Prtctd* 
Cattc.  156.  See  tidedfxi/rr^tr-if. 

In  equity  it  is  aaiwner,  H.  •-  •  .^;ality  is  ecxuity.'* 
See  Frfjpth'f  AL1.x2ms.jai-  ■-, 

EQUES  AURATUS.  tat,]  h  ileen  for  a  hJght^  be- 
caufe  anciently  none  but  knights  were  allowed  'o  t^eaiFtify 
and  gild  their  armour  whh  but  this  tvoru  is  rather 

ufed  by  the  berahts  than  lawyers;  for  cfats  miratut  is  not 
a  word  in  our  law  for  knt^ht,  but  jt.v/cj,  and  formerly 
Chevalier.  ^Injl.  5. 

EQUITY. 
(See  generally  tti*c  Chakcery.) 
^EoaiJTAi  ;  exii/i,  arquahtt  u~]  Is  defined  to  be  a  cor- 
rection, or  qualification  of  the  Jaw,  generally  made  in  that 
part  wherein  it  faiTech,  or  is  too  feverc.  In  other  words 
"  the  correction  of  that  wherein  the  law,  by  reafon 
of  its  uuU'erfality,  deficient.'*  1  Ccmm.  61.  It  like- 
wife  lignifies  the  extentlon  of  the  words  of  the  Jaw  to 
cafes  unexprefTed,  yet  having  ihe  fame  reafon;  Co  that 
where  one  thing  is  enacted  by  ftatute,  all  other  things 
are  enacted  that  are  of  the  like  degree:  /or  example; 
the  Statute  of  Ghtc.  gives  aftion  of  wafte  again  ft  him 
that  holds  lands  for  life  or  years ;  and  by  the  equity 
thereof,  a  man  (hall  have  action  of  watte  again  ft  a  tenant 
that  holds  but  for  one  year,  or  half-year,  which  is  with- 
out the  words  of  the  aft,  but  within  the  meaning  of 
it;  and  thewor^s  thatenaft  the  one,  by  equity  enact  the 
other .    Ttr^tde  Lty. 


EQJUITY. 


So  that  Equity  is  of  two  kinds ;  the  one  dofh  abridge 
and  take  from  the  letter  of  the  law ;  and  the  other  inlarge 
and  add  thereto.  j£<jidjat  ejl  perftfla  qua  Jam  ratio,  qutr 
pa  faiptsim  iztxprrtatur  emoidrtt.  Co.  Lit.  24.  And 
iUtutes  may  be  con  ft  rued  according  to  equity  \  efpficially 
where  they  give  remedy  for  tvrorigt  or  arc  for  expedition  of 
jujtktt  Brit.  Co.  Lit.  i4T      76  ►  2       106,  107.  Ofi-r 

A  Court  of  Equity  cannot  now  be  created  by  ihc 
King,  but  the  fame  mull  be  done  by  Art  of  Parliament. 
4  hit.  84, 

The  diftin&ion  between  JLa^and  Equi'v,  ajadminUlered 
in  different  courts,  is  not  at  prefent  known,  nor  feems  to 
have  ever  been  known,  in  any  other  country  than  Ergtami 
at  any  time, — Wi:h  us  the  jfutti  regia  winch  was  anci- 
ently the  supreme  court  of  judicature,  undoubtedly  ad- 
miniLlered  equal  juftice  according  to  the  rules  of  both 
or  either,  as  the  cafe  might  chance  to  require;  and, 
when  that  was  broken  to  pieces,  the  idea  of  a  Court  of 
Equity,  as  dillinguifhed  from  a  Court  of  Law,  did  not 
fubfift  in  the  original  plan  of  partition.  For  though 
equity  is  mentioned  by  Brattw  I.  z,  c.  7,  pi.  23,  as  .1 
thing  controlled  to  Uriel  hw,  yet  neither  in  that  writer, 
not  in  G/atrsitt  or  F/era,  nor  yet  in  Britten,  (competed 
under  the  aufpicrs  and  in  the  name  of  Sdtbardt.  and 
treating  particularly  of  courts  and  their  feirerat  jurifdic- 
tlons»)  is  there  a  fyliablc  to  be  found  relating  to  the 
equitable  jurifdidion  of  the  Courrof  Chancery,  it  feems 
therefore  probable,  that  when  the  courts  of  law,  pro- 
ceeding merely  upon  the  ground  of  the  King's  original 
wiils,  and  confining  themfelves  ftriclly  to  that  bottom, 
gave  a  harfh  or  im  per  feci  judgment,  the  application  for 
red  re  Is  ufed  to  be  to  the  King  in  per  Jon  alMed  by  his 
privy  council;  (from  whence  alfo  arofe  the  jurifdiclion  of 
the  court  of  Reujucrts,  which  was  virtually  abolifhed  by 
Stat,  i6Car.  1.  c.  to;)  and  they  were  wont  to  refer  the 
matter  cither  to  the  Chancellor  and  a  feleft  committee, 
or  by  degrees  to  the  Chancellor  only,  who  mitigated 
the  (erenty,  or  fupplied  the  defects  of  the  judgments 
pronouueed  in  the  courts  of  law,  upon  weighing  the 
circumilances  of  the  cafe.  This  was  the  cuftom  not 
only  among  our  Saxon  ancellors,  before  the  intluutiun 
of  the  Aula  regra,  but  alfo  after  its  d  involution,  in  the 
reign  of  King  Edward  I-  nnd  perhaps  during  it's  continu- 
ance, in  that  of  Htmj  II.  LL  Ed.  c.  z:  Lamb.  Atxh.  59. 

When,  about  the  end  of  the  reign  of  King  Ed-u?nrd  iil. 
cl'ov  or  land  were  introduced,  and  though  totally  c'if- 
countenanccd  by  the  courts  of  Common  iaw,  were  con- 
ftdered  as  fiduciary  dcpolits  and  binding  in  confciencc 
by  the  clergy)  the  feparate  jurisdiction  of  the  Chancery 
as  2  court  of  <$nt?j-  began  to  be  ehabiithed.  Spelttt.  G.fc/t. 
106:  t  Lev.  14Z ;  jfebii  ffnhbam,  who  WAS  bifhop  of 
S,  ttfiury  and  Chancellor  to  King  RiebarJ  II.  (by  a  Arained 
interpretation  of  the  ftatuie  of  U  ejim.  2.  [13  E.  1,  e.  24,] 
enabling  the  clerks  in  chancery  to  form  new  writs  ac- 
cording to  the  fptcial  circumstances  of  each  cafe,)  de- 
vifed  the  writ  of  /irb/nttia,  returnable  in  the  court  of 
Chancery  only,  to  make  the  feoffee  to  ufes  accountable 
to  his  < $hfi  gat  wjci  which  procefs  was  afterwards  ex- 
tended to  other  matters  wholly  determinable  at  the  Com- 
mon law,  upon  fictitious  faggcflions  ;  for  which  there- 
fore the  Chancellor  himfelf  js  by  8  r  tit.  tj  Rieb.  2.  t .  6f 
directed  to  give  damages  to  the  party  unjiittly  aggrieved. 
But  aa  the  Clergy,  had  long  atrempied  to  turn  their 
«v«!euatiicil  courts  into  coum  of  eojuiry,  by  entertain- 


ing fuita  pro  lec font  jidei,  as  a  fpirttual  offence  againft 
confidence,  in  cafe  of  non-payment  of  debts  or  any 
breach  of  civil  contracts ;  till  checked  by  the  Conftitu- 
tions  of  Clarendon.  (10  Hm.  i.  e.  15);  therefore  probably 
the  ectilefiaftical  chancellors,  who  then  held  the  feal, 
were  re  mi  fs  in  abridging  their  own  new  acquired  jurtf- 
dicUon;  cfpectally  as  the  fpiritual  courts  continued  to 
grafp  at  the  fame  authority  as  before,  till  finally  pro- 
hibited hy  the  unanimous  concurrence  of  all  tht:  judtjei  ; 
however,  it  appears  from  the  Parliament  rolls,  that  in 
the  reigns  of  Htxy  IV*.  and  V.  the  Commons  were  re- 
peatedly urgent  to  have  the  writ  of  fuhpmna  entirely 
fupprcfled,  as  being  a  novelty  dei-ifcd  againft  the  form 
of  the  Common  law.  But  though  the  ilntute  ^Hm,  4. 
e.  z%t  was  patted,  whereby  judgments  at  law  are  declared, 
irrevocable,  unlefs  by  attaint  or  writ  of  error,  yet  in 
BdwanflVSs  time,  the  procefs  by  bill  tnd fa&pxe/m  was 
become  the  daily  practice  of  the  Court,  though  it'sju- 
rifdtclion  was  not  then  nearly  fo  exteufive  as  at  prefent. 
Ret.  Pari.  14.  Ed.  4.  no.  33, 

In  the  time  of  Lord  Chancellor  Bltffmsrs^ 
ifjl6)  arofe  that  notable  dilpute  between  the  Courts 
of  law  and  equity,  fet  on  foot  by  Sir  Edward  Ctkct  then 
Chifff  julliceof  the  court  of  King*s  Bench;  whether  :v 
Court  of  equity  could  give  relief  after  or  againlt  a  judg- 
ment at  the  Common  law.  This  come  ft  was  fj  warmly 
carried  on,  that  indictments  were  preferred  againft  the 
fuitors,  the  foltcitnrs,  the  eounfel  and  even  a  Malta  in 
chancery,  for  having  m  cur  red  a  pramwdrc  by  qucrtion- 
ing  in  a  Court  of  equity  a  judgment  in  the  court  of 
King's  Bench,  obtained  by  £iofs  fraud  and  imposition* 
This  matter  being  brought  before  ihc  K;ng,  was  by 
him  referred  to  tiii>  Icirncd  counfd  for  their  advice  and 
opinion ;  who  reported  fo  llrongly  in  fairour  of  the 
COOrtiS  of  equity,  that  his  majcSly  gave  judgment  on  their 
behalf.  iVhitdeekoi  Pari.  2,390:  1  Ch.  Jttp.  JppedA^  1 1« 

Lord  Biiectt  who  fuccecded  Lord  EUefmcre^  reduced  the" 
practice  .of  the  court  into  a  more  regular  fyltera  ;  ht,t 
iucccJlbn  in  the  reign  of  Cbtutti  I.  did  little  to  improve 
upon  hi?  plan;  till  the  appointment  of  Sir  Htma?c  Finch 
in  1673,  who  became  afterwards  earl  of  Netti/ijrbtim* 
He  was  a  perfen  of  the  grcatelt  abilities  and  molt  un- 
corrupted  integrity ;  a  thorough  mailer  and  zealous  de- 
fender of  ihe  laws  and  conftitution  of  his  country;  and 
endued  with  a  pervading  genius  that  enabled  him  to 
difcover  and  to  pnrfue  the  true  fpirifc  of  juflice,  notwith* 
(landing  the  embamlTmenis  railed  by  the  narrow  and 
technical  notions  which  then  prevailed  in  the  courts  of 
law,  and  the  imperfect  ideas  of  redrefs  tvhich  had  poi- 
fcfled  the  court5  of  Equity.  The  reafon  and  necetii~- 
ties  of  mankind,  arifir.g  from  the  great  change  in  pro- 
perty by  the  exicnfion  of  trade  and  the  abolition  of 
military  tenures,  co-operated  in  eJtabJiihing  his  plan* 
and  enabling  him  in  the  courfe  of  nine  years  to  build  a 
fy Hem  of  jurifprudencc  and  jurifdiclionj  upon  wide  and 
national  foundations  which  have  alfo  been  extended,  and 
improved  by  many  great  men,  who  have  hnce  prefided 
in  chancery.  See  3  Ctmm.  50 — 56. 

The  fame  jur ifd icl ion  ia  cxe/cifed,  and  the  fbme  fvftetiv 
of  redrefs  purfucd,  in  the  F.qtiny-Coikrt  of  the  ftacltrqucrj 
with  a  diliinclion  however  as  to  fome  few  matters,  pe- 
culiar to  each  tribunal  and  in  which  thu  other  can  nor 
interfeie. 
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abolition  of  (he  court  of  Wards,  the  care, 
u/htcn  the  Croxvn  wai  bound  to  twice  as  guardian' of  its 
T*fatd  Tenants  was  totally  extinguished  in  every  feoda! 
View;  hut  rv|ljb1te4  to  the  King  in  hii  court  erf  Chancery, 
together  with  the  general  protection  of  all  osher  infants 
in  the  kingdom.  F,  N*  D.  When  therefore  a  father- 
left  child  has  no  other  guardian,  the  Court  of  Chancery 
has  a  right  to  appoint  onef  and  from  all  proceeding*  re- 
lative therein*  an  appeal  lies  to  (he  Ho  life  of  Lord*, 
The  Court  of  Exchequer  can  only  appoint  a  guardian 
adUttm^  to  manage  the  defence  of  the  infant  if  a  fnit 
be  commenced  again  $  him;  a  power  which  is  incident 
fo  the  jurifdiclion  of  every  court  of  jullUe.  Cr9,  7<t«. 
641  :  ±Lr.\tb$:  T.  Jwi.^o,  But  when  the  in  terrli  of 
a  minor  come*  before  the  court  judicially,  la  the  pro- 
grcfi  of  a  caufc.  or  upon  a  bill  far  that  purpofe  filed, 
cither  tribunal  iudifcrimiaately  will  take  care  of  the  pro- 
perty of  the  infant. 

As  t.i  Uett4  and  himtkhi  the  king  himfclf  ufed  for- 
merly  to  commie  the  cutlody  of  them  to  proper  Commit- 
tics,  in  every  panicuUr  cafe;  but  now,  to  avoid  folici- 
t-i[ions  and  the  very  utadow  of  undue  partiality,  a  war- 
rant Is  tCucd  by  the  King  under  his  royal  tlgn  manual 
to  the  Chancellor,  to  perform  this  office  for  him :  and 
if  he  acts  improperly  in  granting  fuch  cultodtes,  the 
complaint  mud  be  made  to  the  King  him  lei  f  in  council. 
3  t\  lejfl:    ice  Reg-  Bt\  267,    But   the  previous 

proceedings  on  the  com  million,  to  enquire  whether  or  00 
the  party  be  an  iJcot  or  a  lunatick,  arc  on  the  law-fide 
of  the  Court  of  Chancery,  and  can  only  be  rcdrcflcd 
(if  erroneous  J  by  writ  of  error  in  the  regular  courfc 
of  law. 

The  king,  as  patens  pahitt,  has  die  general  fuperin* 
tendence  of  aJI  Charififs\  which  he  excrcifej  by  the  Chan* 
cdlor.  And,  therefore,  when  necefiary,  the  Attorney 
General,  at  the  relation  of  fomc  informant,  (who  is 
ufually  called  the  rtlaUr)  files  cv  officio  an  information  in 
the  court  of  Chancery  to  have  the  charity  properly 
cflablilhed. 

By  Stat,  43  Eiix.  e .  4,  authority  is  given  to  the  lord 
Cl.^nce'l.T,  and  to  the  Chancellor  of  the  duchy  of  La*. 
{Gj1et\  reflectively,  to  grant  com  millions  under  their  fe- 
verat  feals,  to  enquire  into  uny  abufesof  charitable  dona- 
lions,  and  rectify  the  fame  by  decree ;  which  may  be 
reviewed  in  the  refpcclive  courts  of  the  fevcral  chan- 
cellors, upon  exception*  taken  thereto.  Hut,  though 
this  is  done  in  the  petty  bag  otfee  in  the  court  of  Chan- 
cery beciufc  the  commiftion  is  there  returned,  it  is  not 
a  proceeding  at  Common-law,  but  treated  a;  an  origi- 
nal can  fe  in  the  court  of  equity.  The  evidence  below 
is  not  raken  down  in  writing,  and  the  respondent  in  his 
nnfwer  to  the  exceptions  may  allege  what  new  matter  he 
plcafrs  ;  upon  Watch  they  go  to  proof,  and  examine 
wknefles  in  writing  upon  all  the  matters  in  ilTuei  and 
the  court  may  decree  the  refpondent  to  pay  all  the  cofib), 
though  no  fuch  authority  is  given  by  the  ftatute.  And 
as  it  is  thus  considered  as  an  original  caufe  throughout, 
an  appeal  lies  of  courfe  from  the  Chancellor's  decree  to 
the  Houfe  of  Peers,  not  with  landing  any  loofe  opinions 
to  the  contrary.  DuL's  Cfjar,  Ufa  62,  t  aS :  2  Ftm.  118* 

By  the  feveral  Itjtutes  relating  to  Bankrupt*,  a  lum- 
inary jurifdiftloa  i*  given  to  the  chancellor,  in  many 
matters  confidential  or  previous  to  the  commiiftons 


thereby,  diiccted  to  be  blued;  from  which  the  ftatute* 
give  no  appeal. 

The  jurifJiftion  of  the  Court  of  Chancery  dotti  not 
however  extend  to  fome  caufes,  wherein  relief  may  be 
had  in  the  Exchequer.  No  information  can  be  brought, 
in  Chancery,  for  fuch  miftifcen  charities  as  are  given  to 
the  King  by  tlie  flatutcs  for  fuppreffing  fuperftitiooa 
■  Nor  can  Chancery  give  any  relief  again  it  the 
Ring,  or  direct  any  aft  to  be  done  by  him,  or  make  any 
decree  difpofing  of  or  aJTefting  bis  property;  not  even 
in  cafes  where  he  is  a  royal  truilee*  Such  caufes  rrult 
be  determined  in  the  Court  of  Exchequer,  a?  a  court 
of  revenue;  which  alone  has  power  over  the  King** 
treafure,  and  the  oSuer*  employed  in  it*  management, 
unlcf*  where  it  properly  belongs  to  the  duchy  court  of 

In  all  other  matters,  what  is  faiJ  of  the  court  of 
Equity  in  the  Court  of  Chancery  will  be  equally  appli- 
cable to  the  other  courts  of  F.quity.  Whatever  differ- 
ence there  may  be  in  the  forms  of  practice*  it  arifes 
from  the  different  constitution  of  their  officers—See  3 
Comm.  426 — +29. 

The  learned  Commentator  then  enters  into  a  brief  but 
comprehenfttre  view  of  the  general  nature  of  Equity;  to 
fhew  that  in  our  courts  it  i*  not  contrary  to,  but  continent 
with)  law;  a  position  which  perhaps  will  be  beft  under* 
flood  by  further  explanation  of  the  jurifdiction  excrdfed 
by  courts  of  equity,  either  a*  sfftjiivit  to,  concurrent  tui:/^ 
or  txdttfivt  of the  jurifdtcUon  of  the  courts  of  Common  - 
law ;  which  is  hrre  done  in  an  abridgment  from  Feu- 
Jtiiviqtrt'j  Tftatifc  of  Equity  pp,  lo.  ^fc.  <N  H, 

E<^uitv  is  ailillant  to  the  jurt ('diction  of  the  Courts  of 
law;  ift.  By  removing  legal  ir.ip-J intents  to  the  fairde- 
cili  ?n  of  a  queflion  depejioing  in  courts  of  law.  zdly, 
f]y  compel hnj,;  a  Llitctjvcry  which  may  enable  them  to  de^ 
cide.  jdty.  Ky  perpetuating  reft imony,  when  in  danger 
of  being  loft,  before  the  matter  to  which  it  relates  can 
be  made  the  fubject  of  judicial  investigation.  It  may 
alio  be  faid  to  be  alHUant,  by  rendering  the  judgments 
of  court?  of  law  effective,  as  by  pro  i- id  Lug  for  the  fafety 
of  property  in  difpute  pending  a  litigation;  and  by 
counteracting  fraudulent  judgments,  &V  ;  and  by  pur- 
ting  a  bound  to  vexatious  and  oppreflive  litigation.— 1 
It  exercifes  a  concurrent  jurisdiction  with  courts  of  law, 
in  moll  cafes  of  fraud,  accident,  miftake*  account,  par* 
tiri an,  and  dower.  It  claims  an  exclufive  jurifdiclion, 
in  all  matters  of  trull,  and  confidence;  and  wherever, 
upon  the  principles  of  univerfat  juJlice,  the  interference 
of  a  court  of  judicature  ii  necciiary  to  prevent  a  wrong, 
and  the  pofitive  law  is  Jilent.  See  Mitfeufi  Tiratife  0*1  the 
Pleadings  in  Chmncery, 

To  purfui:  this  divifion  of  the  jurifdiclion  of  Courfs 
of  Equity  with  thai  minucenefs  which  is  ncccJTarv  to  a 
particular  acquaintance  with  its  powers,  would  lead  to 
an  iiLveiligation  too  extensive.  Some  !hwt  notice  fnall 
be  taken  of  the  general  objection  that  is  urged  againtt 
the  claims  of  Courts  of  Equity  to  a  concurrence  of  juris- 
diction in  fome  cafes  with  Courts  of  law.  This  concur- 
rence of  jurifdiction  may,  in  the  greater  number  of  cafes 
in  which  it  is  excrcifed,  be  jufiified  by  the  propriety  of 
preventing  a  multiplicity  of  foiti ;  for  as  rhc  mode  of 
proceeding  in  courts  of  law  requires  the  plaintiif  to 
cftablifh  his  cafe,  without  enabling  him  to  draw  the  Be* 
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ceiT.iiy  evidence  from  the  cxr.aunatbn  of  the  defendant, 
jufticc  could  i.cver  be  attained  at  law  in  thofe  cafes 
where  the  principal  facls  to  be  proved  by  one  party  are 
confined  to  ihc  knowlcdgccf  theother  party.  Infuchcafcs, 
therefore,  it  becomes  neccflary  for  the  party,  in  want  of 
fuch  evidence,  to  refort  to  the  extraordinary  powers  of  a 
Court  of  Equity,  which  will  compel  the  neccflary  difcovcry; 
and  the  court  havitg  acquired  cognizance  of  the  fuit, 
for  the  purpofc  of  difcovcry,  will  entertain  it,  for  the 
purpofe  of  re! ii  t ,  in  moil  cafes  of  fraud,  account,  acci- 
dent, and  mi '.ike;  and  for  other  rcafon*  will  entertain 
fuits  for  partition  and  dower,  chough  uiilovcry  be  not 
neccflary  to  the  plaintiff*!  cafe. 

The  cafe  (mJ,  it  feems,  the  only  cafe)  in  which  fraud 
cannot  be  relieved  againft  in  equity,  concurrently  with 
courts  of  law,  though  difcovcry  be  fought,  is  the  cafe 
of  fraud,  in  obtaining  a  will :  which,  fince  the  cafe  of  j 
K:n::l  v.  Br.i  ,'-'v,  3  Btoxvu't  Pari.  Caf.  358,  is  conllantly 
referred  to  a  court  of  law  in  the  in  ape  of  an  ifluc,  «/<•- 
«i'//L'£ 7/  rel  nin.  That  courts  of  equity  have  a  com  ur- 
rence  of  jurifdiclion  with  co  jrts  of  law,  in  all  other  matters 
of  fraud ;  See  White  v.  Hu/py%  Pre.  Ch.  1 4 :  Hnaga/md  v. 
Earley  2  Von.  261 :  Colt  v.  If W/«r/ew,  2  P> .  It  mi.  156  : 
Stent  v.  Br.iUi..  2  P.  Wmi.  2  20:  2  Comynfi  Digcft,  titles 
Ckar.cr<  I  ;  /  ii. 

The  jurifdiction  cxercifed  by  Courts  of  Equity  in 
matters  of  account,  is,  in  many  cafes,  bounded  by  the 
difcovcry:  as  where  a  fuit  is  intlituced  for  an  account  of 
wallc  of  timber,  without  praying  an  injunction,  the 
plaintiff'  cannot  have  a  decree  for  relief.  Jefus  College 
v.  ;  ,  ;  •  ,  3  .'.'/*.  262:  Piers  V.  Piers,  I  I'tz.  52  I.  But 
where  the  bill  fecks  an  account  of  ore  dug,  the  court 
will  decree  it,  {Bijbip  of  Wwcbejttrv*  Knight,  1  P.Wmt. 
406  .)  becaufe  the  working  of  a  mine  is  a  kind  of  trade. 
Story  v.  Lord  Ulvdftr,  2  Atk.  630.  Yet,  even  in  that 
cafe,  the  plaintiff  mud  fliew  a  pofTeflion.  Safer*.  Place, 

1  /'.  r.  z;2.  Neither  will  Equity,  in  all  cafes,  decree  an 
account  of  mefne  profits ;  for  where  a  irt.vi  has  title  to  the 
pofTeflion  of  land",  ancf  makes  an  entry,  whereby  he  be- 
comes entitled  to  damages  at  law  for  the  time  that  pof- 
feflion  was  detained  from  him,  he  fhall  not  after  his  entry, 
turn  that  action  at  law  into  a  fuit  in  equity,  and  bring  a 
bill  for  an  account  of  the  profits,  except  in  the  cafe  of  an 
infant,  or  fomc  other  very  particular  circumflances.  TtU} 
v.  8  \hei  Pre.  C.  252  :  Own  v.  I  U>.  Rcf.  I  7. 
The  particular  circumltanccs  excepted  by  the  Lord  A'r^rr, 
in  hying  down  this  rule,  extend  to  all  thofe  calcs, 
which  involve  an  equity,  which  the  plaintiff  cannot 
make  available  at  law.  Coventry  v.  Hall,  2  Ch.  Rrfi.  134: 
Dai?  of  Bolton  v.  Deane,  Pre.  Ch.  5,  6:  Dormer  v.  Forte- 
fnu,  3  Atk.  129,  jo  :  Toz*fcndv.  Ajh,  3  A:h.  336  :  Xor- 
tvt  v.  Pricker t  1  All.  524:  Secalfo  Curtis  v.  Curt:!,  R»l/s, 

2  Bro.  C.  R.  622. 

The  jurifdiction  exercifed  by  our  courts  of  equity, 
in  moll  cafes  of  aceUatt,  prefents  a  very  fli iking  inltance 
of  their  anxiety  to  prevent  innovation  on  the  jurifdic- 
tion of  courts  of  law:  their  interftrence  being  generally 
founded  on  fome  circumflance,  which  prevents  the  party 
being  relicvablc  at  law;  as  where  a  bend  or  other  inltru- 
ment  or  fecurity,  is  loll,  equity  will  interfere,  by  com 
jelling  a  difcovcry  from  the  defendant,  and  will  relieve 
upon  fuch  difcovcry;  but  the  pontiff  is  not  entitled 
to  any  relief,  upon  a  mere  fugyefii  n  that  the  bond, 
in/lrumcnt,  or  fecurity,  is  loft ;  but  is  required,  for  the 
purpofe  of  relief,  to  annex  to  his  bill,  an  affidavit  to 
t. 


fuch  cfFccl.  3  Atk.  17  :  MitfuA'i  Treaty  1 12.  And,  as 
a  further  fecurity  again*!  innovation,  it  mull  appear 
that  the  Iofs  of  the  deed  or  inllrument  obftrudls  the 
plaintiff  in  feeking  relief  at  law:  for  the  lofs  of  a  dead 
is  not  always  a  ground  to  come  into  a  Court  of  Equity 
for  relief;  if  there  was  no  more  in  the  cafe,  although 
he  is  entitled  to  have  a  difcovcry  of  that,  whether  Joll 
or  not,  courts  of  law,  admit  evidence  of  the  lofs  of  a 
deed,  proving  the  exiftence  of  it  and  its  contents,  jail 
as  a  Court  of  Equity  does.  There  are  two  ground*  to 
come  into  equity  for  relief,  annexing  an  affidavit  to  the 
bill.  Firft,  where  the  deed  is  deftroyed  or  concealed  by 
the  defendant,  and  whenever  that  is  the  cafe,  the  plain- 
tiff is  intitled  to  have  relief  in  this  court,  upon  the  rcafon 
in  Lord  Hr.rfhn'i  cafe.  Ihb.  109.  Another  is,  whe.e  the 
plaintiff  cannot  recover  at  law,  without  malting  p.ofcrt 
of  the  deed  in  pleading  at  law.  IVhiificU  v.  Pattffst,  1  Fez. 
392:  2  Atk.  6t. 

The  judgment  of  the  Court  of  King's  Bench  in  Reed 
v.  8  0  i-;;a*,  (3  Tctm  Rep.  1 5  I,)  fecms  to  have  relieved 
the  obligee  from  the  neceffity  of  coming  into  equity,  upon 
the  mere  circumflance  of  the  bond  or  inllrument  being 
loll  ;  by  allowing  him  to  ftate  fuch  circumflances  in  his 
declaration,  as  a  rcafon  for  not  making  profcrt  of  it ; 
but,  upon  this  cafe  being  cited  in  Chancery  as  furntlh- 
ing  an  objection  r.o  the  plain  irl  's  fuit  in  equity,  he  being 
relievable  at  bw,  Lord  Tbuil.iv  obferv cd,  that  the  Court 
of  King's  Bench  having  determined  to  give  rel.cf  in  a 
cafe  formerly  relievable  only  in  equity  was  not  a  rcafon 
for  excluding  the  ancient,  peculiar,  and  at  leaft  con- 
current jurifdiclion  of  courts  of  equity.  Atki<tfau  v.  Leo- 
flftn/j  3  Bn.  C.  R.  218.  This  concurrence  of  jurif- 
diclion as  to  this  kind  of  accident,  may  therefore  be 
confidered  ro  extend  to  all  «afcs,  in  which  the  deed,  or 
inllrument  has  been  deftroyed,  or  is  concealed  by  th? 
defendant,  or  has  keen  loft  by  the  plaintiff;  though  of 
the  contents  of  fuch  inllrument  the  plaintiff  has  other 
evidence,  of  which  he  might  avail  himfclf  at  law.  But 
where  the  relief  fought  in  equity  is  upon  the  lofs  of  a 
bill  of  exchange,  or  promiflbry  note,  the  plaintilt  mufl, 
by  his  bill,  offer  to  give  fecurity,  as  an  indemnity  to 
the  defendant,  againft  any  demand  being  mad«  upon 
him  in  icfpccl  of  fuch  loft  bill  or  note.  Walmfleyv.  Child, 
1/^.541. 

Toeftablifh  the  origin  of  any  branch  of  legal  or  equit- 
able jurifdiclion  is  always  difficult,  and  leldom  neccf- 
lary, provided  the  excrcife  of  fuch  jurifdiclion  is  fanc- 
tioncd  by  the  diclates  of  rcafon,  and  found  to  be  con- 
ducive to  the  ends  of  fubftantial  jullice;  and  fuch  will 
appear  to  be  the  nature  and  tendency  of  the  jurifdiclion 
exercifed  by  our  courts  of  equity,  in  cafes  of  Pentium, 
upon  a  reference  to  the  difficulties  which  obflruclcd  the 
mode  of  proceeding  at  Common-law:  and  though  matry 
of  thofe  difficulties  arc  removed  by  Stat,  8  U  9  //'.  3.  e. 
31;  yet  ftill,  if  the  parties  are  in  any  degree  compli- 
cated, it  is  extremely  difficult  to  proceed  at  law,  or 
where  the  tenants  in  pofTeflion  are  fcifed  of  particular 
eftates  only  ;  for  the  pcrfons  entitled  in  remainder  can- 
not be  bound  by  the  judgment,  in  a  writ  of  partition. 
Mit/orJ'i  T?  eat  ft  p.  1 10.  Neither  can  a  feme  covert  be 
bound  by  partition  by  writ.  Co.  Liu.  \ 66  a.  which,  it 
fhould  feem,  Die  may  be  by  decree  and  commiflion  in 
equity.  Martsn  v.  PnrymtVL  I  Ch.  Rep.  1 25  :  On  thefe 
confideraiions,  and  the  almoft  conftant  oocafion  that  the 
pr.rties  have  for  &  difcovcry,  is  founded  this  branch  of 
3  M  equitable 
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rquiiablejurtfdiftion ;  tfl tfefc excrch",1  cf  ^liich  our  court: 
ot  equity  arc  cart  font)}'  governed  by  an  an::icus  nttcn* 
t  on  to  the  legal  title  of  the  phintilt";  lor  th,o;igh.  at 
law,  ic  be  fnhicicnt  to  allege  kifm,  vctj  m  equity  the 
plaintiff  mutt  ihew  frii  title,  Vartverifbt  V*  rmbmn  2 
M,  jSa,  And  if  the  defendant  contcit  the  leg<il  title, 
the  court  will  difmifk  the  bill,  Bijbipef  &lj  v.  X .  . 
Buxb^tz.  but  fee  Fmt&  Y*  Gfirnri*  AmoWztf.  And 
as  a  further  mean  to  prevent  innovation  and  vex&jauj 
fuiii,  courts  of  equity  will  never  allow  cofts  on  bill*  of 
partition;  courts  of  Lw  allowing  none  on  the  proceeding 
by  wru   WtTCAl/Vi  Btck&tb.  1  P.  Wwu  *?6.~mM'j 


55  ijbjed  of  Partition  in  Equity 
the  notes  there;  which  are  very 
*e  may  fay  refuted,  by  Mr.  Fw/- 
?rcfu|rin  the  foregoing  paragraph. 


the  unequal  intf 

alfo  t  frjr.  1 6^ 

wWom: 
Tne  jurifiiiAk 
of.  for  the  purpc^  of  affi&ng  "the'  *udd*  with 

a  dii'covcry  of  the  lands  Or  title  di^d*.  or  of  removing 
impediments  to  her  rendering  her  legal  title  available 
at  Jaw,  has  never  been  doubted.  But  it  has  been  qucf- 
tioned,  whether  equity  could  give  relief  In  thofe  cafes, 
in  which  there  appeared  to  be  no  obitacJe  to  her  legal 
remedy.  WaUh  v+  E^erar<ft  3  Ch.  87.  It  fcems  now, 
hswcvertO  be  ftttled,  ihit  the  widow  Jjbours  under  fo 
many  dif.J  vantage s  at  kw,  from  the  embarra  foments  of 
ifuft  terms,  life,  lUzi  (ht  is  fully  entitled  to  every  aflif- 
tance  thai  a  Court  of  Equity  car.  give  her,  not  on!v  in 
paving  '.be  way  for  her,  to  ellnbliOt  her  right  at  law, 
Imt  aifj  by  giving  complete  relief  when  the  right  ia  af- 
ce ruined.  Curtl r  v,  Cttiir    z  fii*-.<jtt  L\  R*6\±:  and 


As  to  the  mode  oF  /re/.  When  faffy  op  their  lead- 
ing tircum  fiances,  reft  ortiy  in  the  knowledge  of  the 
party  1  a  court  of  equity  applies  itlelf  to  his  conference* 
and  purges  him  upon  oath  with  regard  to  the  truth  of 
the  traufuclion  j  and,  that  being  once  difcovcred,  the 
judgment  ii  the  fame,  in  equity  as  it  would  have  beea 
at  Ltw.  Jiur,  far  want  of  this  di  fernery  at  law,  the 
court*  of  equiiy  hare  acquired  a  concurrent  jurifduLL-n 
with  every  uthcr  court  in  ail  matters  of  account.  1  Civ*. 
C.  57.  A*  incident  to  accounts,  they  take  a  concurrent 
cognizance  of  the  a  3miniitr.it ion  of  perfonal  aflets.  2 
P.  ffimt*  Confcqucntly  of  debts,  legacies,  the  dtf- 

tribution  of  the  rrfiduc,  and  the  conduct  of  executor* 
and  admin iltracof*.  tCbja.C.  t;a.  As  incident  to  ac- 
<:•  .  ' ' ' ■.  ■  jo  tike  the  concurrent  jui ifdicUon  of  tithes, 
and  all  qucftior.s  relating  thereto.  1  Ej.  C.Ab.  367;  of 
al.  dealings  in  p:mner3ttp,  z  277;  and  many  other 
mercantile  tran  faction  5  -r  and  lb  of  bailifl«>  rjeccivcrs, 
faftors  and  agents.         6 3 &, 

i  ;  m  lie  fjmc  fruitful  fourec,  the  compulJtvcdifcovery 
0 ppO  bifh,  the  courts  of  equi:y  have  acquired  s  jarif- 
didion  over  al  molt  ail  njactcra  of  fraiaL  a  Chan.  C.  46  ; 
atl  matters  in  the  private  knowledge  of  the  pany>  which 
though  conccated,  aie  binding  in  conference;  and  all 
judgments  at  h\vr  obtained  through  fuch  fraud  or  con- 
cealment. And  this  not  by  impeaching  or  reverting  the 
judgment  itfelf,  but  by  prohibiting  the  jplaiotiff  frojni 
tnking  an  advantage  of  a  judgment,  obtained  by  fup- 
p  re  lung  the  truth.  3  P.  Wm*  ;  J*wr  isdt,  22  Ed*  LV. 
37-  ^.  a  1.  See  title  Difcwciy* 

The  mode  of  ttiatt  is  by  interrogatories  adminiHered 


jjirUaidion,  courts  ol  equjty  v/ill  even  enforce  a 
c>-  cry  a  purch-iUr  for  valuable  conHderation 

v  i  i^ut  notice,  William  v.  L*rt:fo.  3  firt-,  C'k  Rep,  264. 
j  nd  though  the  vvido.v  sbouli  die  before  (lie  had  cA;i- 
Uiilbed  her  right  to  oWr,  equity  will,  in  favour  of  hct 
perfonal  reprefentatives,  decree  an  account  of  the  renla 
ind  proiits  of  the  lands,  of  whii  h  lite  afterwards  ap. 
peared  dowable* 

VM;h  refpecl  to  the  excluftvc  jurifdiclion  exercifed  by 
our  courts  of  equity,  in  matters  of  ituj}t  and  in  thofe 
cafei  where  the  princip?e4  of  fubftantial  juilicc  entitle 
the  party  to  relief,  but  the  fiofiiive  law  is  filcnf,  it  feems 
impoffiMe to  define  with  r:;,i^nefs  its  boundaries,  or  to 
enumerate  with  precilion  its  various  principsCJi.  In  the 
emirfe  cf  this  work,  however,  a  variety  of  inltances  ap- 
pear,  frem  whkh  the  wiffdom  cf  this  branch  of  cqut- 
ublc  jnrifdiclion  will  be  fuily  and  fajtUfaSorJN  eibblilh- 
cd,  and  to  which  at  prefent  it  may  be  fuificfctW  to  ref.r. 
See  particularly  titles  Ghanttry :  U  m-d.  Ttufl,  &:c.  -SfC. 

The  cirentta)  difference  [fays  Bltttkfiw*)  between  La* 
"and  Rquhy  principally  cmiiilis  in  the  dt.Ttrcnt  mocica  of 
aJminikterfng  jufiicc  in  each,  in  the  mode  of  pt^f*  the 
mode  of  trials  and  the  mode  of  nlirf*  Upon  ihele^  and 
upon  two  other  accidental  grounds  of  jurifdicUon^/a, 
t?ie  true  con(1ruc"lbn  of  jnuiitin  JW  «ab^  W  sad  the 
form  and  cffccl  of  a  ttujt  or  fecwot  ujt%  bath  been  princi- 
pally erected  that  flruifure  of  jurifp  rode  nee,  wliich  pre- 
vails in  our  courts  of  eiiirjiy,  and  \i  inwardly  bottomed 
upon  the  fame  fubftantiul  isj^di'ions  as  the  fyftem  of 
the  courts  of  Common- Jaw, 


reitde  upon  the  fpot ;  if,  in  caufes  ariling  in  Engtwiff? 
the  v-irncifea  arc  abroad,  or  fhortly  to  leave  the  kingdom ; 
or  if  the  witness  refiding  at  home  are  aged  or  infu-m ; 
any  of  thefe  cafes  lays  a  ground  for  a  court  of  equity 
to  grant  a  com  mini  on  to  examine  them,  and  {in  contV:- 
quencc)  to  exemfe  the  fame  jurifdiftion,  which  might 
:  i  beeq  exercifed  at  taw,  if  the  witneflea  could  pro- 
Liably  attend.  vSee  title  Dcfc&icM. 

With  rcfpcA  to  the  mode  of  nliff.  The  want  of  a 
more  fpccillc  remedy*  than  can  be  obtained  in  the  court* 
of  law,  gives  a  concurrent  jaii HI iftion  to  a  Court  cf 
Equity  In  a  great  variety  of  cafes.  To  inllance  in  exe- 
cutory agreements.  A  Court  of  Equity  will  compel 
them  to  be  earned  into  Met  execution,  unlcfi  wfeerc  It 
is  improper  or  impo'Tible  j  inllead  of  giving  damages 
for  their  ncn*  per  forma  nee.  Ef.  C<t.  Ab*  \6.  And  hence 
a  aclion  is  eilablilhed,  that  whnt  ought  to  be  done  mail 
Le  e^n£dered  as  being  aclualiy  doi^e,  and  {hall  rejalxe 
back  to  :he  time  when  it  ought  to  have  been  done  ori- 
ginally j  and  this  fiction  is  lo  clofely  purged  thre-j^h 
all  its  confeauences,  that  tt  nccclCuily  branches  out  tnta 
many  rules  of  jurif prudence,  which  form  a  ceria in  re- 
gular fytiem.  3  P-  Ifim-  tip  So,  of  wafle,  and  other 
fimilar  injoricj,  a  Cpurt  of  Equity  takes  a  concurrent 
cogniannce,  in  order  to  prevent  them  by  ixjuij&kn.  1  Cb. 
Rip.  l  —  a  Ch.  C,  3a.  Over  quefllons  that  may  be  tried 
at  law,  in  a  great  mQltip!icity  of  anions,  a  Court  of 
Equity  aifomes  a  jurifdi^iion.  to  prevent  the  cxpence 
and  vexation  of  endless  litigation  and  fuits,  t  ftehi,  >o8; 
Pre.  Cb*  i$X ;  1  /V*  H^mtt  67  z  :  Stra.  +04.  la  various 
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kinds  of  fraud  it  afumcs  a  concurrent  jurifdic\ion,  not 
only  for  the  fake  of  a  difcoM*y  but  of  a  more  ex  ten  five 
end  fpecific  relief,  z  P.  Wjns\  I  f6  ;  as  by  letting  afidc 
kau  lulent  deed?,  decreeing  re-convevances,  or  direct- 
ing an  abfolutc  conveyance  merely  to  lland  as  a  feccrity. 
l  Fern.  32:  1  P.  Win;.  239:  l  K^rki  237  :  2  Vim.  84.  and 
thus,  laftly,  for  the  fake  of  a  more  beneficial  and  com- 
plete relief  by  decreeing  a  fa!e  of  lands,  a  Court  of 
Equity  holds  plea  of  all  di*bt«,  incumbrance?,  and  char- 
ges, that  may  alFec"t  i:  or  iliac  thereout.  1  Kj.  Ca.  Ah,  337. 

As  to  the  conrtrucYion.of feewities  for  money  lent; 
when  courts  of  Equity  held  the  penalty  of  a  bond  to  be 
the  form,  and  that  in  fubrtancc  it  was  only  as  a  pledge 
10  fecure  the  repayment  of  the  Turn  i*nA  fie  advanced 
with  a  proper  compenfation  for  the  ufe,  they  laid  the 
foundation  of  a  regular  feries  of  determinations,  which 
have  fettled  the  doclrinc  of  perfona!  pledges  or  feminities, 
and  arc  equally  applicable  to  mortgages  of  real  property. 
The  mortgagor  continues  owner  of  the  land,  the  mort- 
gagee of  the  money  lent  upon  it:  but  this  owncrfhi?  is 
mutually  transferred,  and  the  mortgagor  is  barred  from 
redemption,  if,  when  called  upon  by  the  mortgagee,  !ic 
does  not  redeem  within  a  time  limited  by  the  Court;  or 
he  may,  when  out  of  poflefllon,  be  barred,  by  length 
of  time,  by  analogy  to  the  ftaur.e  of  limitations.  Ssc 
alfo  titles  Bond;  j\f*if  r,i~f,  Penally. 

The  form  of  a  Xnrff,  or  fecond  ufe,  gives  the  courts 
of  P.quity  an  cxclufive  jurifdiftion,  as  to  the  fubject. 
matter  of  all  fettlemcnts  and  devifes  in  that  form,  and 
of  all  the  long  terms  created  in  the  prefent  complicated 
mode  of  conveyancing.  This  is  a  very  ample  fource  of 
jurifdicVton :  but  the  trull  is  governed  by  very  nearly 
the  fame  rule*,  as  would  govern  the  cihte  in  a  court  of 
law,  if  no  truftce  was  interpofed  ;  2  P.  ll'tni.  645.  6f;S , 
And,  by  a  regular  pofitivc  lyllem  eriablifhed  in  thecourrs 
of  Equity,  the  doctrine  of  trulls  is  now  reduced  10  as 
great  a  certainty  as  that  of  legal  cflates  in  the  courts  of 
Common- law.  See  3  Comm.  436 — 440. 

EQUITY  of  REDEMPTION,  on  mortgages.  If 
where  money  is  due  on  a  mortgage,  the  mortagrc  is  dc- 
firous  to  bar  the  equity  of  redemption,  he  may  obligr  the 
mortgagor  either  to  pay  the  money  or  to  be  joteclolcd  of 
his  equity  ;  which  is  done  by  proceedings  in  the  court  of 
Chancery.  But  the  Chancery  cannot  Ihorten  the  time  of 
paymc nt  of  the  mortgage  money,  where  it  is  limited  by 
expnfs  covenant;  though  it  may  lengthen  it:  and  then 
upon  non  payment,  the  practice  is  to  foreclose  the  rf«/£r 
tf  redtwptian  of  the  mortgagor.  2  Vent.  364.. 

To  foreclofe  thcEfrifr  a  I-Ill  in  Cluncfrj  is  exhibited  ; 
to  which  an  anfwer  is  put  in,  and  a  decree  being  obtained, 
a  Mailer  in  Chancery  is  to  certify  \Jiat  is  due  for  princi- 
pal, intereil  3nd  colb,  which  is  to  be  raid  at  a  time pre- 
fixed by  tbe  decree,  whereupon  the  prcmilds  are  to  be  re- 
conveyed  to  the  mortgager ;  or,  in  default  of  payment, 
the  mortgagor  is  ordered  to  be  forcclofed  from  ail  equity 
*./" redemption,  and  to  convey  the  premilci  abfolutely  to  the 
inortg.igce. 

A  fine  or  non-claim  will  bar  equity  of  redemption',  bet 
in  a  common  mortgage,  a  covenant  to  re.lrain  it  Ihall  not 
be  regarded  in  Chancery,  2  Petit.  365.  It  the  condition 
of  a  mortgage  is,  that  the  mortgagor  only  mould  redeem 
during  life,  or  that  he  and  the  heirs  of  hi:  bctly  Hull  do 
it ;  yet  the  general  heir  Ihall  have  the  equity  tf  rtdtmptUr., 
for  it  the  principal  and  intereil  be  offered,  the  land  is  free. 
1  Kent  30,  190.    And  it  is  held,  though  a  boatl  be  con- 


ditioned, that  if  the  money  be  nor  p.rd  v.  fuxJi  a  \\te\mt 
then  for  a  furrher  ftXm  tl^e  mortgage*;  mill  baVd  the  lu u  J 
abfolutely,  as  a  purrhafor,  °_it-.  in  firch  <:.:"•  a  .  n  may 
alfo  nd\:>i.  IL.d  4S8. — See  at  l.irgc  this  Diet,  title 
Mortar. 

EQUIVALENT.  Commillioners  are  appointed  by 
fia'utc  to  examine  and  I'atc  ?hc  debt,  due  x^S  -t^rdon  the 
Union  hy  way  cf  ept  vetUft  \  and  provifion  if  made  /  >e 
pa)ment  of  the  fttmt?  by  a  yearly  .snnuiiy,  *Se.  S'  t\  c, 
Get.  1  f.  20.  See  title  S&tfotitf. 

EQ^OS  Ct>OP£RTt  S,  A  hortecq^jp^'wlrt  fid- 
dle and  furniture,  ivjr,  16  E,  t. 

ERlACH.  V..  tbo  /-•/'■  |5r  i"  r.i-  rf  nmr 

der,  the  brchon  or  j'Hge  compounded  bercreeh  the  mur- 
derer and  the  friends  oi  the  dece;ife.l  who  profcrnted,  hy 
caufmg  the  malcf.itfor  to  give  un'o  them,  or  to  :nc  child 
or  wiL*  of  him  that  wsi  fl.on,  a  recompence,  Which  was 
called  an  tristcb.  A  Cwtttt.  313. 

ERMINE  ok  ERM1NAGE  STREET,  See  Jr..  1  5 

sh  <<t. 

ERM1NS,  From  the  Fti  frMixt  2  &  ^l,r  n^  8rcat  la 
lue,  much  cfed  in  r  ',t  of/fate.  See  title  CttfJimi. 

ERN,  The  nam»s  of  p'aco  ending  in  E- >:.  are  (aid 
to  imply  a  indaitcbiiy  jttu^mn  ;  f.om  tue  Sux  E>  >t  i.  e. 
Liens  St'crft:-s. 

ERNES.  The  loofe  fcattered  e-rs  of  corn,  that  are 
left  on  the  ground,  after  the  binding  or  cocking  of  it ; 
Ir  is  derived  from  the  old  Teatnie  E  -    ,  ( IirvcU  ;  Brt, 
to  cut  or  mow  corn :  hence  to  trn  is  in  fome  places  :o 
^leitn.  K:a>i<:\  Ctlj}. 

ERRANT,  /•/•;  r  .-vr.]  Is  applied  to  juaices  of  the 
circuit,  and  bailiffs  at  large,  s^c.  Sec  Eyre. 

ERRATIC  I'M.  A  waif,  or  Ilr.iy  ;  an  mh.g  or  wan- 
dering bcull.  C:if  t.  tfwoiniti  .1.  D.  io3o. 

ERROR.  Fr.  £rr**v] 

Signifies  femething  wrong  in  pleading  or  prorrfi,  ,(ffr. 
whereupen  n  wiit  is  hrought  for  remedy  thereof,  caKed 
a  Writ  if  Errvr\  in  de  errtre  t&rigewfoi 

A  Writ  nf  error  is  a  comnitirion  to  judges  of  a  fbjfcfSor 
court,  bv  which  they  arc  authorifedto  examine  the  rc<.or  j, 
u,  i>n  pvfiich  aj-j  Igmeni  was  given  in  an  inferior  cou;t, 
and  on  fuch  oramina'ion  to  alhrm  cr  rrverfe  the  fame,  ac- 
cording to  l.»\v.  f:nk.  kef.  25  :  lI>:Ji.+Q:  Vtlc.  702  : 
//  •  ./.-.  ;.«o.  Hut  yet  if  by  the  writ  of  error  the  pla  n 
tiff  therein  may  recover,  or  be  rellored  to  any  thing, 
it  mny  be  rcleafed  by  rhtr  r.  mf»  bf  en  action.  (.'0.  L't  280 
fr.  See  P>f:.  Die.  H.  V.  '1  here  is  alfo  a  writ  of  error  to 
reverfe  a  line,  and  which  mull  be  prolecuted  within 
twenty  years  by  Htut.  to  \S(  11  3.  e.  J4.  See  titles 
Fine  and  Re.e-vety. 

A  Writ  of  error  ro  fonte  fuperior  Court  of  Appeal  is 
the  principal  method  cf  redrefs  for  erroneous  judgments 
in  the  King'*  Cuuns  r.f  re.or.l,  havirg  power  to  ho'd 
plea  of  debit  or  rrefpiii  alove  40/ — It  lies  for  fome 
fuppofed  m>lUkein  the  proceedings  offiuh  Court;  ,\;r, 
to  amend  eirors  in  a  bafc  court,  not  ol  record,  aw»;t 
of  fdfejud^ >ntf.t  lies.  Fire'j  L.  484.  The  writ  of  error 
only  hes  upon  matter  of  /.t.  \  ;:ri,"ng  on  the  face  of  ttw 
proceedings;  fo  rhat  110  evidence  is  required  to  fub- 
ftMtfftte  cr  lupport  ir.  th'.ic  being  no  method  of  re- 
verfing  an  error  in  the  determination  of  f.icls,  he:  by 
an  attaint  cr  &  new  tiia!,  to  correct  the  milUkes  of  the 
fcrmer  vetdkt.  See  3  h>o.  P.  C.  fivo.  cd.5  13. 

3  M  Z  Formerly 


ERROR, 


Formerly  Tutors  were  much  perplexed  by  writs  of 
error  brought  upon  very  (light  and  trivial  grounds;  Jt4 
mi;-fpellings  and  oilier  miiiakes  of  the  clerks,  ill  which 
Arc  now  efFcctualty  helped  by  the  ftatute*  of  Amendment 
and  jeofails;  and  particularly  by  Star,  g  Go*,  i.  c,  13,  it 
11  enaded,  that  all  writs  of  error  wherein  there  thall  he 
any  variance  from  the  original  record,  or  other  defect, 
way  be  amended  by  the  Court,  and  made  agreeable  to 
the  record;  and  where  any  verdict  hath  been  given  in 
any  action,  fait,  .  in  any  of  the  Courts  at  Wtfiminjltt 
or  other  court  of"  record,  the  judgment  thereon  lliall  not 
be  Hayed  or  reverfed  for  any  defect  or  fault  in  form  or 
iubfhnce  in  any  bitt,  writ,  $sf*.  or  for  variance  in  any 
fucb  writs  from  the  declaration  and  other  proceeding;*: 
but  this  ftatttte  not  to  extend,  to  any  appeal  of  felony 
nr  proceft,  on  indictment  information  and  appeal.  Such 
writ  of  error  to  be  brought  and  proiecuted  with,  effect 
witiiin  twenty  years;  by  tQ&  li  IV.  3*  c.  14. — 
Stat.  16  &  17  C.  j.  e.  H,  enacts  that  in  all  actions,  real, 
perfonal  or  mixt*  the  death  of  either  party  between 
verdict  and  judgmenr  malt  not  be  alledged  for  error. — 
[] y  C  ■■ .  y  l  ■  So,  impofing  a  Itamp-duty  on  war- 

rants of  attorney,  it  is  provided  that  no  atiion  Jljall 
be  (bid,  nor  any  judgment,  fentence,  CsfjF-  reverfed  by 
reafon  of  omiiuon  or  defect  in  the  entring,  or  filing  of 
record,  the  memorandum  or  minute  directed.  By  thefe 
and  oiher  (btutts  alt  trifling  exceptions  arc  lb  thoroughly 
guarded  againit,  that  writs  of  error  cannot  now  be 
mainnincd  but  for  fomc  material  miftalee  afligncd-  See 

titles  Jffi£'iJns^:t\  JtfitgrAfHf. 

If  a  writ  of  error  be  brought  to  reverfc  any  judgment 
of  an  infeaor  Court  of  record  where  the  damages  are 
tef?  than  to/;  or  if  it  is  brought  to  rcverfe  the  judg- 
ment of  any  fnperior  court  after  verdict,  he  thai  brings 
rhe  writ,  or  that  15  plaintiff  in  error  inuft  (except  in 
feme  peculiar  cafes)  find  fubiiantial  bait;  to  prevent  de- 
lays by  frivolous  pretences  of  a^p;;al  ;  and  lor  fecuring 
payment  of  eohs  and  damage*,  See  tide  Ltfu.  And  as 
to  bail  in  fuch  cafes,  See  Stat:.  3  J<tc.  t .  r.  8 :  ij  C.  2. 
ji.  j  6  y  1 7  C.  1.  r.  8  :  19  Gfo.  3.  e.  70. 

A  writ  of  error  ties  from  the  inferior  courts  of  record 
in  E*%Lin*l  into  the  King's  Bench,  and  not  into  the  Com- 
mon Plea?.  FlnehL.  480:  Dy.  250,  And  before  Star.  13 
Ceo.  3.0  =8,  ic  by  from  the  King's  Bench  in  Inland  to 
rh*  King's  Bench  in  England.  It  likewife.may  be  brought 
i  rom  the  Common  Pleas  at  Wejimr.  lt\  to  mir  King'i  Lie  11  h , 
and  then  from  the  King's  Bench  the  caufe  js  removable  :o 
the  Houfe  ot  Lords.  From  proceedings  on  the  law  fide  of 
the  Exchequer,  a  writ  of  error  lies  in:o  the  Court  of 
Exchequer- Chamber,  before  the  Lord  Chancellor,  Lord 
Treafmer,  and  \Uc  Judges  of  A".  B.  and.Ci3*  and  frcm 
ther.ee  i'.  lie*  to  the  ll&ufe  of  Peers.  From  proceedings 
in  K.  B.  in  deb:,  detinue  j  covenant,  account,  cafe,  eject- 
ment or  irefpafs  originally  begun  there  by  bill  (except 
where  the  King  i*  a  party)  it  ties  to  the  Exchequer- 
Chamber,  before  the  Juitices  of  C*  P.  and  Barons  of 
the  Exchequer  j  and  from  thence  alfo  to  the  Houfe  of 


Lords.  Statf  ty  Etiz.  c,  8.— Hut  where  the  proceedings 
in  K.  B.  do  not  fir  ft  commence  therein  by  bill,  but  by 
original  writ  rued  of  cut  Chancery,  this  takes  the  cafe  out 
of  the  general  rule  laid  down  by  the  ftatute  ;  fo  that  the 
writ  of  errrjr  then  Uti  without  any  intermediate  ftage 


cf  appeal  directly  to  the  Houfe  of  Lords,  the  dernier 
refort  for  the  ultimate  dec i lion  of  every  civil  action. 
1  R*.  Rep,  264  ;  1  SJd,  423  :  I  Sound.  346  ;  Catth.  t  Soi 


-  — r.L^ii  Court  of  Appeal  in  their  refpective 
linges  may,  upon  hearing  ike  matter  of  taw  in  which  the 
error  is  afligned,  reverie  or  affirm  the  judgment  cf  the 
inferior  cowl*;  but  none  of  ihem  are  fmai  Uve  only 
the  Houfe  of  Peers,  to  whole  judicial  decifions  a|J  other 
tribunals  muil  therefore  fubmit  and  conform  their  own. 
See  3  Cwwti  406 — 41 1. 

In  ctiwttal  CitjD  atfo,  judgments  may  be  reverfed  by 
writ  of  error;  which  lie*  fiom  .ill  inferior  criminal 
jurifdicttons  to  the  Court  of  K.  B>  and  fromtf.  B.  to 
the  Houfe  of  Peers :  It  may  be  brought  for  notorious 
mi  ibices  in  the  judgment  or  other  parts  of  the  record  : 
as  where  a  man  is  found  guilty  of  perjury  and  receives 
the  judgment  of  felony,  or  for  other  lefc  palpable  crrois 
fuch  aj  any  irregularity,  oniitfian.  or  wane  of  form  in 
the  procefs  oJ  outlawry  or  prod.! ma! ions;  the  want  of 
a  proper  addition  to  the  defendant's  name,  accordirg 
to  the  ftatute  (fee  title  Abatement)  ;  for  not  properly 
naming  the  IheriiF,  or  other  officer  of  the  court,  or  not 
Julv  defcribing  ft i:cre  his  county  court  was  held;  for 
hying  an  otfence  committed  in  the  time  of  the  late  King, 
to  be  done  againl!  the  peace  of  the  pjefent ;  and  for 
many  other  limilar  caufes,  which  (though  allowed  our 
of  tendernef5  to  life  and  liberty)  are  not  much  ro  the  cre^ 
dit  or  advantage  of  national  jutlicc.  See  titles  Q:stl<;v;>y  : 

Itldielrttr?!?,  &C. 

Thefe  writs  of  error  to  rcverfe  judgments  in  caie?  of 
mitdemeanors,  arc  not  to  be  allowed  of  courfe,  but  on 
fuJiicicnt  probable  caufe  Ihewn  to  tiie  Attorney  General ; 
and  then  they  arc  underftood  to  be  grantable  of  common 
right „  et  e*  .7',  jvfl'iti>e.  But  writs  of  error  to  rc- 
verfe attainders  in  capita!  cafes  arc  allowed  only  txgra* 
tidi  arid  not  without  exprefs  warrant  under  the  King's 
(140  manual*  or  at  Icalt  by  the  confent  of  the  Attorney 
General,  t  fir*.  170, 5,  Thofe  therefore  can  rarely 
be  brought  by  the  pany  himfetf.  efpccially  vvherc  he  is 
attainted  for  an  oS* nee  againil  the  State;  but  they  may 
be  broughj  by  his  heir  or  rx-ecutor  after  his  death.  But 
the  eaiier  and  marc  efteilual  way,  is  to  reverie  fuch  at- 
tainder by  Aft  of  Parliament.  Sec  titles  Attainder;  Judg- 
went. 

Having  faid  thus  nm;b  gene  rally,  we  may  now  pro- 
ceed particularly  to  enquire, 

1.  I.  By  tc'.-vr.  againfi  -whim  ;  and  z.  et  wk&t  Tmet 

th'u  Writ  may  if  in?y?jit* 
IL  I-  In  ivbat  Cii/et  ft  wU  lie  \  and  1.  tsxv  it  h  ta  he 

T II .  In  *wbat  Cmt  it  is  to  be  brutghu 

IV.  liaia  Err&rt  ai't  tt>  ht  affiled  \  and  -^sat  maj  h<  aj- 

Jhmdfef  Erre>\  ^ee  ante  II,  t. 
V.  if'bot  D* fence  may  Uc  made  iy  a  Drfendaut  m  Enn  * 
VI.  Of  tbt  jrjgmeut  to  foghmm  *         *J  Efrar, 

I.  1  ■  Any  pcrfon  damniiled  by  III  record,  or  that 
may  be  fuppoicd  to  be  injured  by  it,  may  bring  a  writ  of 
tr*«e  to  rcverfe  it,  whether  he  be  party  or  noj  bat 
principal  and  b^:3  cannot  join  in  a  writ  of  emr*  And 
wiiere  there  are  feveral  deiendants,  if  one  of  ilitm 
rc  I  cafe  the  trrurtk  he  may  be  fummoned  and  fevered, 
and  the  others  may  reverfc  the  judgment.  6Rrp.z6i 
H,L7z. 

Judgment  again  ft  two,  one  brought  a  writ  of  nrce,  nr.d 
held  it  Ihould  be  quaihed  with  colHj  that  it  could  not  be 
mended,  and  that  if  the  other  party  would  not  join,  the 

defend  201 
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defendant  who  chofe  to  bring  a  writ  of  jjjrinirj  muft  pro- 
ceed by  fummons  and  feverance.  Hard:?.  13:,  136, 

No  per  Jon  can  reverfe  a  thing  for  error,  unlefs  the  error 
be  to  hU  prejudice.  5^5.38.  One  in  rem  airier  may 
have  writ  of  trrer  upon  judgment  given  againft  tenant  in 
tail:  But  lie  in  revedion  or  remainder  mall  not  have 
writ  of  nw,  in  the  Life  lime  of  tenant  for  life,  on  judg- 
ment given  againll  fuch  tenant,  becaufe  they  cannot  be 
parties  grieved  in  his  time,  z  Arf#!  M* .  7  1  z. 

No  pcrfon  can  bring  a  writ  of  error  to  reverfe  a  judg- 
ment who  was  not  party  or  privy  to  the  record,  or  who 
was  not  injured  by  the  judgment,  and  therefore  to  re- 
ceive advantage  by  the  reversal  thereof.  1  Rol.  A&te  ffy  I 
Dyer  00- 

So  a  writ  of  error  does  not  lie  again  ft  any  but  him, 
who  is  party  or  privy  :o  the  firft  judgment!  his  heirs, 
exec  mors,  or  ad  mini  lira  tors,  \R*LA&r.ytf\  Z^w  ep. 

And  therefore,  on  a  judgment  for  recovery  of  Jandt 
the  writ  mull  be  brought  againrt  him  who  was  party 
to  the  judgment,  although  he  hath  nothing  in  the  land, 
and  not  again  ft  the  tenant  ;  and  on  fuch  writ  the  judg- 
ment may  be  revcrfed  ;  but  there  mult  go  a  fire  fa- 
cial againft  ali  the  tertcnants*  1  RoL  A&r.jw.  l  RaL 
Rep*  30a : 

Upon  this  rule,  that  none  mall  have  a  writ  of  error  to 
reverfe  a  judgment,  but  he  who  is  privy  to,  or  hath  feme 
prejudice  thereby,  it  hath  been  reiolved,  (hat  if  one  hath 
lands  on  the  part  of  his  mother,  and  lofeth  them  by  erro- 
neous judgment,  and  die*,  the  heir  of  the  part  of  the 
mother  lhall  have  (he  writ  of  err*r*  1  L&n.z&l  :  z  Sid. 
56  :  See  (keen,  68 ;  Godh.  577. 

So  the  younger  fon,  when  in  titled  to  the  land  by  the 
etiftom  of  Bwugb*Eaghfo>  mail  bring  the  writ  of  ?• 
and  not  the  hetr  at  Common-law  :  lor  this  remedy  de- 
fect! d  5  with  [he  land.  Owen%  68  :  1  Lew*  261  :  $  Lto  t. 

So  if  thcie  be  an  erroneous  judgment,  in  the  cafe  of 
tenant  in  tail  female,  the  ifliie  female,  and  not  the  fon, 
fltali  bring  a  writ  of  tn$r,  Dyo  90  :  1  Leon.  161  :  1  Ro/* 
Air.  747. 

So  it  a  man  fettles  land  to  the  uic  of  h:mierf  ar.d  the 
heirs  of  his  body,  the  remainder  to  his  own  right  heirs, 
and  dies,  leaving  ifiticonty  a  daughter,  ivho  levies  a  tine, 
and  dies  without  iilue,  and  J.  S.  brings  a  writ  of  error 
as  cow  fin  and  collateral  heir  of  the  daughter,  yet  he  lhall 
never  reverfe  the  fine ;  for  there  could  no  right  defcend  xo 
him  from  the  daughter,  becaufe  fhe  had  but  an  ellate  tail, 
which  determined  by  her  death  without  iilue ;  and  it  does 
nut  appear,  :hat  the  remainder  in  fee  was  in  the  daughter 

right  heir,  wherefore  jf.  £.  ihall  not  reverie  the  fine. 
Quitt  de  n<?it  apparent  Hut  aw  txijttnttbvs  end/ at  efi  ratio,  I 
efpctijliy  in  a  court  of  judicature,  where  the  j  udges  can 
take  notice  of  nothing  that  does  rot  come  judicially  be- 
fore thtm,  and  appear  in  the  pleading.  Dyer  fio  :  Gf. 
Efiz*  469  :  3  Lev,  36. 

if  there  be  fever*]  parties  to  an  erroneous  fine,  they 
mall  ali  join  with  the  party  that  is  to  enjoy  the  land, 
though  ihey  them/elves  can  have  nothing;  and  this  is 
find  ro  be  necefkry  only  by  way  of  conformity.  1  RqL 
-Sr.  74;:  Dm  89. 

But  if  tenant  for  life,  and  he  in  remainder  in  fee,  (be- 
ing an  infant)  join  in  a  fine,  the  infant  alone  may  bring 
error  lor  (he  error  m  refpect  of  the  pcrfon  of  the  infant, 
which  is  thecaafe  of  the  action  for  him*  and  for  no  other. 
1  Lew.  31-  v  Cro.tlU.  Li 5. 


A  writ  of  rtsw  may  be  brought  by  him  that  Is  made* 
party  by  the  law,  though  he  was  not  originally  party  to 
the  fuit,  as  he  who  comes  in  as  a  vouchee*  1  ReL  Mr* 
743*  75  >• 

If  a  man  is  indicted  for  felony,  and  thereupon  a 
capias  and  exigrnt  are  awarded,  but  he  dies  before  attain- 
der, his  adminillrators  may  have  ertvr  upon  this  award 
of  t\\e  exigent,  becaufe  by  the  award  of  the  his 
goods  were  forfeited;  and  this  is  ad  grave  r/d««i«,  zffc. 
though  the  principal  judgment  can  never  be  given,  1 1 
Co.  41 .  b. 

Writ  of  error  lies  in  B,  R*  to  reverfe  a  f*e  tevieJ  in 
the  Common  Pleas,  and  to  cancel  the  fame  if  it  be  erro- 
neous :  And  if  there  be  not  an  original,  or  norproper 
writs  of  covenant,  or  if  there  be  any  fraud,  £jV.  writ 
of  <ti&y  may  be  brought  to  make  the  line  void,  C*.  Lit, 
9.  See  titles  Fine  and  Rtwrry. 

z,  h  was  formerly  hoi  Jen,  that  a  writ  of  error  could 
not  be  brought  before  the  judgment  given  ;  and  if  it  bore 
t'jh  before,  it  was  no  ftp/  ft  dens,  for  the  words  of  the 
writ  are,  Si  jtrdieiutn  rrdd'ttum  Ji*t  $s$c.  \  Rd.  Ahr,-] 
Cut  it  feems  now  agreed,  that  a  writ  of  errsr  that  bears 
lejte  before  the  judgment  is  good;  and  ihis  is  the  ufual 
courfe  for  preventing  and  fuperfeding  execution;  but 
the  judgment  mull  be  given  before  the  return  of  the  writ. 
March  1 40  :  1  Vent*  255:  Mw  +61:  3  K.b,  30 S :  I  Fent. 
96:  Lfttib.  1 33.  and  fee  1  Term  Rep.  27$* 

But  a  writ  of  en  or,  that  bears  ttfte  before  any  plaint 
entered,  is  not  good.  March  J  40, 

So  where  the  defendant,  upon  an  indiflment  of  bar- 
retry,  brought  a  writ  of  errcr,  bearing  tejle  before  the 
ailifc:  it  was  di fal lowed,  becaufe  If  fuch  practice  mould 
obtain,  it  would  difappoint  all  proceedings  there*  1  Fens. 
25  c:  3  Keb.  30S. 

A  writ  of  error  eann&t  be  brought  after  twenty  year?. 
Hareho.  345.  The  liatute  of  limitations  muft  be  plead- 
ed to  a  writ  of  errw,  as  well  as  to  an  original  action. 
Id.  346. 

IL  1  *  Writ  of  encr  will  not  lie  in  the  Exchequer  cham- 
ber on  judgment  in  replevin  in  B.  K.  nor  on  judgment 
in  aclion  of  fctwdalum  waguatutit.  z  jVt/jl  70S,  709.  But 
on  judgment  in  replevin  in  C.  /?♦  there  may  be  writ 
of  etrcr  brought  in  £.  R.  The  Stat.zjftiz.  c*B,  (fee 
poft.  Div.  Ill,)  is  only  to  relieve  on  the  merits  of  the 
caufe,  as  it  flood  on  the  lirft  judgment. 

Error  dt  rr&ri/o  >f  <■•<:!  c*y,-i/.-;  *\*!>is  reft  J,  t  i:e?  in  the 
court  of  R,  R*  for  errcrs  in  fail  in  the  judgment  of  the 
fame  court;  as  nonage  of  the  parties,  want  of  an  ori- 
ginal, which  doth  nor  proceed  from  the  crrtr  of 
the  judges ;  and  this  writ  is  allowed  without  bail. 
t'rt.  Jeie-  2J4-  And  errors  in  fa£t  may  be  ecu  c  eded  in 
C*  B*  the  fame  term,  without  tWa  writ,  which  lies  not 
in  the  Exchequer  ehnmbcr.  J&M.62Q. 

If  judgment  is  given  in  E,  R.  in  civil  aclkmSj  a 
writ  of  error  will  not  lie  in  the  fame  court,  only  for 
crtwt  in  fact  triable  by  a  jury;  but  upon  a  judgment  in 
criminal  cafes,  etrer  will  lie  in  B.  R.  whether  the  errfa 
be  in  fact  or  in  law  ;  though  it  lies  alio  in  Parliament. 
3  SafL  1 47. 

Where  a  judgment  in  C,  B,r  h  affirmed  upon  a  writ  of 
error  in  B,  k.  and  afierwatds  a  fartfatim  is  brought  on 
that  judgment,  and  the  plaintiff  hath  judgment  thereon; 
no  v.rit  ot  <r\  ■■  ijcih  in  ihe  iixchequer  Chamber,  becaufe 

the 


ERROR 


I  #:th  fop, 
Writ  b| 

i.  n  it  .1  jui 


R  by  bill,  but  by  writ  of  fttvr. 
.  148  —See  1  6Wi.  263. 
>e  brought  on  any  record  which 


2enrr  of  B.  R.  having  iilbwrd  the  fufiicicncy  of 
a  return  to  a  *vrit  mati.tummj,  and  therefore  it  Cult  it  to 
tfr  .nt  a  nercmprory  writ,  the  party  applying  brought  his 
u  :.  of  error  in  Parliament.  Held  that  no  wrir  of  error 
lay  in  this  cafe,  it  being  merely  an  award  of  the  court, 
BSkI  not  a  it  ni  t  f"  irmal  lodgment*  3  C  (Svo,  f.V*)  505* 

TneCourtof  C,  P.have  l^ld,  that,  though  writ  of  error 
may  tie  on  3  judgment  of  nnnfiut.  yet  the  Court  will  on 
motion  to  take  out  execution  grant  it,  a:  tuch  writ  ofcr- 
ji.r  ntult  be  evidently  merely  for  I  lie  purpntc  of  delay  aird 
W'x.t .ion.  1  II.  Bfari,  fop.  ^z. 

No  writ  of  orf  will  sie  or  .my  judgment  that  k  not 
j-i.-en  in  a  court  of  record  ;  nor  of  a  judgment  given  in 
an  inferior  court,  as  the  county-court,  £fl?c.  Lc.L/r.2884. 
^ior  of  a  decree  or  fi-ntc  nee.  in  Chancery  proceedings  ac- 
cording to  equity.    5?  H™*  6:  /?>  s.  £r>'«  95  :  t  Rcf.A&r. 

But  of  a  judgment  given  in  the  limited  Court  of 
1. 1  Luiii eery,  called  the  Tctty-bag,  which  proceeds  a:cc:d- 
irji  to  the  Common-kw,  and  ho  Eds  plra  of  fate  facias 
for  repeal  of  the  King\>  biters. patent,  £#e,  a  writ  of  <r* 
r*r  lies  in  Ji.  R.  1        ^  .  744  ;         3 1 5  :  4  'l/7*  So : 

i:n<f  lies  for  variance  between  the  original  writ  and 
declaration;  or  want  of  an  original :  and  where  proceed- 
ings arc  fo  erroneous,  as  not  to  be  amended ;  for  faults 
in  verdicts,  executions,  C5V.  or  when  any  thing  material 
is  omitted  in  a  judgment,  writof  e*tw  lies,  and  the  judrj- 
ir.ent  fhal!  be  revcrfed  :  fo  where  the  lliles  of  inferior 
courts  are  wrong  or  inefficiently  named,  ttfe.  their  judg- 
ments may  be  reverfed.  But  where  faults  are  fmall, 
ihev  fometimes  pafs  as  *vUh<m  titrici,  2  Nflj.  Abr.  J .14, 
7te,72t,^c  728. 

By  the  practice  of  the  Court  of  Cimmw  Phai,  a  defen- 
dant coming  in  by  <aptm  utlagtttum  the  fame  term  in 
vnkh  an  rxiemf  is  returnable*  may  avoid  the  outlawry 
without  a  ivrtt  of  trrer,  by  fhcwir.g  that  he  purclufed  a 
fhprr/tdrat  out  of  the  fame  court,  and  delivered  it  to  the 
Iherirf  before  the  yuisie  rxaflef,  tJe  \  or  by  mewing  any 
other  matter  apparent  on  record,  which  makes  the  out- 
"L-wtv  erroneous,  as  the  want  of  an  original,  or  the 
cmiihon  of  procefs,  or  ivant  of  form  in  a  writ  of  procla- 
n.arir  u,  tsV.  or  a  return  by  a  perfon  appearing  not  to  be 
rruir7ror  a  variance  between  the  original  and  txtgttu,  or 
other  procefs  or  the  want  of  J'uth  addition  as  is  required 
by  Smt.  I  //•  5.  r-  5  :  2  i-Uttk-  P.  C  659—66 1  ;  1  R<rt. 
Mr-  7*s»  3.— (And  fee  ft*.  5  fi#as  c  23.  H  13,  14. 

ti  one  be  attainsi-d  upvu  in  erroneous  indictment,  he 
raoooc  be  related  but  by  writ  of  errcr,  for  the  judgment 
being  fvfp€m}atxr%  G/r,  which  is  the  judgment  of  law 
due  Ujt  the  offence,  it  mull  be  prcfurned  to  have  been 
giveft*  for  that  he  was  guilty  of  the  oflen.ee  ;  bat  tf  judg- 
ment of  acquittal  i*  given  upon  futh  indiclmcnt,  the 
JCtng  need  brin^  no  urtt  of  'nw  \  but  the  ofiendcr  may 
be  newly  indited,  for  the  judgment  being  (at  ji/tr 
d's,  &c*  may  be  given  a*  weU  for  the  infumcicacy  of  the 
indicimcnt,  ai  for  rhe  party's  innocente,  3  InJL  114, 

/j,|ft>  aay  judgment  whatfoevei,  given  by  perfons  who 
had  no  good  cemmiffton  to  proceed  againil  the  perfon 
condemned,  may  bt  ffllGfied,  iy  (lie wing  the  fpecial 
jwaticr>  wituout  writ  of  trr.t,  LecauJe  it  it  vuid;  at 


where  a  commifiioti  au;horiz;>  to  proceed  on  zn  ir dirt- 
meat  taken  before  A*  /?.  C.  and  twelve  otheri,  and  by 
Colour  thereof  the  com mifli oners  proceed  on  an  jndict- 
m  en  t  ta  ken  before  eigh  t  perfon  s  on  I  v.  }     .  a  j  1 :  1  /  fi  1  k . 

II  ooe  is  attainted  of  felony,  and  after,  by  relation  of 
a  general  pardon,  the  felony  is  pardoned,  he  mall  bedii- 
charged,  for  he  hath  no  remedy  by  writ  of  rnvr,  to  rc- 
verfe  the  attainder-  6  Ci,  $  1 

Wherever  a  new  jurifdictiou  is  erected  by  act  of  parlia- 
ment, and  the  court  or  judge,  that  excrcifes  this  jurif- 
diction.  acts  as  a  court  cjr  judge  of  record,  accoiJhi^  jb 
the  courf;  of  the  Common.laiv»  a  mil  cf  trrti!  lies  on 
t'icir  judgments -7  bu:  where  they  act  in  a  funtmary  me- 
thod, or  in  a  new  course  different  from  the  Common- 
la*,  there  a  writ  oUrnr  lies  not,  but  a  arihrati.  1  $aik* 
263.  See  tide  Or/ war  J, 

2.  iVw  in  the  Saab  is  thus  profecoted ;  the 

cuifitor  of  the  county  makes  out  the  writ  of  ener,  from  a 
pt  fFcl-ps  or  copy  of  the  declaration  left  with  him  j  which 
is  to  be  allowed  with  th;  clerk  of  ttve  ptarft  and  a  certi- 
ncate  of  ibe  allowance  of  the  w  rit  mull  be  fened  on  the 
defendant'!  attorney  in  tnnrj  alfo  the  plain  tiff*  attor- 
ney in  the  action,  is  to  procure  an  original  to  warrant 
his  judgment  j  and  warrants  of  attorney  mufl  be  filed, 
and  bail  put  in,  where  required,  (£?c.  And  then  the 
proceedings  are  byjartfaciaiaJ  andiemUm  tmrts  again  It 
the  plain  ti:T  in  the  action,  wherein  judgment  was  ob- 
tained ;  and  the  writ  of  enw  being  received  by  the  flieriff 
to  whom  directed,  he  is  10  give  notice  to  the  plaintiff  m 
cmr  to  fhew  caufc  why  execution  mould  not  be  on  the 
judgment,  and  make  1  return  to  that  pnrpofe;  then  a 
rule  is  to  be  given  with  the  clerk  of  the  rules  for  ihe 
plaintiff  in  cntr  to  aflign  his  errors  by  fuch  a  day,  which 
if  he  mall  not  do  befoic  the  rule  b  out,  the  plaintiff  in 
the  original  action  may  takeout  execution  againil  him. 

it  the  plaintiff  in  artr  aflign  trmrs  in  the  record,  then 
the  defendant  mult  plead  In  mdfo  tji  otntutn,  and  there- 
upon enter  the  caufc  with  the  clerk  of  the  papers,  for  the 
rrrwv  to  be  argued  ;  and  paper  books  for  the  counfel  and 
judges,  are  to  be  made  our,  If  fome  part  of  th« 

record  be  not  returned,  a  trrtwuri  muil  be  prayed  id 
bring  it  in  10  court  j  atid  if  matters  of  fact  are  alledged 
in  <iYt?r>  as  nonage,  death  of  rhe  plaintiff",  (jfcr  a  proper 
pica  muil  he  made  thereto,  and  iflue  thereupon  taken, 
«nd  tried  as  in  any  other  iffue:  but  if  only  matters  of 
law  are  afflgncd.  the  mbrj  are  argued  by  counfel  on  both 
fides,  and  the  judgment  is  either  re vti fed  or  3 formed  : 
and  when  judgment  is  alarmed,  the  defendant  in  t>y<sr 
may  proceed  againll  the  defendant  in  the  action,  by  tak- 
ing out  execution  on  the  ajfinattuT,  or  bringing  action  of 
debt  on  the  judgment ;  or  he  may  profceute  the  bail  by 
farcfotitu  upon  their  recognifance.  But  it  is  laid  by 
fome,  that  an  aflignment  or  nrars  tn  faft  and  in  Ant,  is 
I  bad  on  demurrer  j  by  others,  rhai  the  aflignment  ofrmr 
in  law  may  Hand,  and  (he  tact  be  coniidercd  as  nothing. 
AW  f«ff7i-,  Where  there  is  an  trmt  in  tact,  if  the  writ  of 
trr*r  ought  not  to  be  wem  vttJris  r$0dtm\  i.  e.  in  the  courc 
where  the  judgment  was  given.  In  this  cafe,  however, 
ws  mull  except  the  v;axt  vf  war  nun  j  t>f  tft&ttQ ,  vfc. 
which  arcfa&s  ;  and  it  is  every  day's  practice  to  aflign. 
fuch,  with  ffmj  in  law  ;  and  tlie  ulual  courfe  is,  if  de- 
fendant in  errvr  docs  not  pray  a  rrrftVw/,  for  the  plain- 
tiff  10  pray  it. 

%Vhen 


ERROR. 


When  a  judgment  is  revcrfed  or  aflrmed  in  the  Fx-'c- 
aucr  Chamber,  the  tranfeript  of  the  record  thereof  will  be 
remitted  back  to  the  Court  of  K.  B.  to  be  entered  up  at 
the  end  of  the  judgment  there:  and  if  fuch  judgment 
(hill  be  affirmed  in  the  Exchequer  Chamber,  yet  a  writ 
of  tnor  may  be  brought  thereupon  returnable  in  parlia- 
ment. 

If  you  would  bring  a  writ  of  error  iv  parliament  to  re- 
vcrfe  a  judgment  in  B.  R*  there  mull  be  a  petition  to 
the  King  for  his  warrant,  which  petition  ha?  the  allow- 
ance of  the  Attorney-General,  and  then  the  King  writes 
on  the  top  of  it  Fiai  JuflUia\  whereupon  a  writ  of  error 
is  made  out  by  the  clerk  of  the  en»j.  And  then  the 
Lord  Chief  Juilicc  of  B.  R.  carries  the  record,  and  a  tran- 
fcripi  thereof,  up  to  the  Houfe  of  Lords  in  full  Parii.i- 
menr,  and  after  they  are  examined  there,  leaves  the 
tranfeript  with  the  Lords,  but  brings  back  the  record  : 
and  this  being  done,  the  attorney  fur  the  defendant  in 
tmr,  gets  fomc  Lord  to  move  that  the  plaintiff  in  error 
nuy  affign  his  errors;  but  if  for  the  plaintiff,  motion  i» 
to  be  made,  that  upon  his  afligning  enors,  the  defend.wt 
may  appear  and  make  his  defence,  and  counfel  be  heard 
on  both  fides  :  then,  after  the  judgment  is  either  affirmed 
or  revcrfed,  the  clerk  of  the  parliament  remands  the 
tranfeript  of  the  record  into  B.  k.  with  the  affirmation  or 
revcrfal  thereof,  to  be  entered  upon  the  record  of  the 
fuid  court,  which  court,  if  affirmed,  awards  execution, 
life.  Djcr  385.—  StC&wf.  843. 

A  writ  of  error  in  parliament  is  made  returnable  im- 
mediately ;  or  on  a  prorogation  to  the  next  fciVton,  and 
it  doth  not  determine  by  a  prorogation.  But  if  a  par- 
liament is  dijjohed  before  the  errors  are  heard,  it  is  other- 
wife.  And  on  motion,  execution  hath  been  granted  in 
B,  R.  on  a  judgment  in  fuch  a  cafe,  the  record  being 
never  out  of  the  court.  &»;":.  5:  2  Xclf.  Abr.  731. 

Where  a  writ  of  error  was  brought  in  B.  R.  in  the 
life  time  of  Gee  I.  but  was  not  argued  till  after  the  ac- 
ceflion  of  Geo.  II.  when  the  judgment  was  affirmed,  on 
a  writ  of  error  in  parliament,  this  judgment  was  revcrfed ; 
it  being  held  that  the  f:rlt  writ  of  error,  The  King  b  t  ing 
f)!t  pi  u  at  if  in  the  eanfiy  was  abfolutely  abated.  This  was 
the  cafe  of  the  Deanery  of  At  magh  in  Lelcnd.  3  Bro.  P.  C. 
(Svo.  ed.)  507. 

When  appeals  lay  to  EngUltd  to  rcverfe  a  judgment 
given  in  the  King's  Bench  in  bAand,  a  writ  was  procured 
from  the  curfitor,  directed  to  the  Chief  Juilicc  of  the 
Court  of  B.  R.  in  Ireland,  requiring  him  to  fammcn  the 
plaintiff  in  the  adlion  there,  to  appear  in  K.  B.  to 
anfwer  the  errors ;  whereupon  a  tranfeript  of  the  record 
was  fent  over,  (not  the  record  itfeif  of  the  judgment, 
which  remained  in  Ireland,)  and  when  the  errors  were  ar- 
gued, if  the  judgment  was  revcrfed,  there  went  a  writ  to 
the  Chief  Juilicc  of  Ireland  to  revcrfe  it  ;  fo  that  the 
judgment  was  not  actually  rcverfed  here,  but  there. 
And  where  the  judgment  in  Ireland  was  afnrmcd  here, 
there  could  be  no  writ  of  execution  granted  here  ;  but 
on  ainrmancc  of  the  judgment  a  writ  went,  reciting  ail 
the  proceedings,  directed  to  the  judges  of  B.R.'ml>e- 
kmd,  commanding  them  to  ilTue  procefs  of  execution. 
Co.  Car.  368:  1  Salk.  321. 

The  party  bringing  the  writ  of  error  is  to  caufe  the 
roll  where  the  judgment  is  entered,  to  be  marked  with 
the  word  error  in  the  margin,  that:  b«  <wher  party  may 
have  notice  on  ihc  record  thai  the  wriiofrr/wis  brought, 


and  thb  marking  of  the  roll,  on  giving  notice  thereof, 
is  as  it  were  a  fuperfetleas  in  itfeif  to  hinder  execution  : 
Though  a  fupvfedeat  is  to  be  made  out,  allowed  and  left 
with  the  flicrirY  of  the  county :  and  the  plaintiff's  attorney 
is  not  obliged  to  fearch  the  record,  whether  writ  of  ttrm- 
is  brought  or  not ;  but  may  make  out  execution  upon 
the  judgment,  if  no  fitptrfedeas  be  taken  forth,  or  he  hath 
no  notice  of  the  writ  of  error.  Jrtu.  z\  Car.  B.  R. 

On  a  writ  of  error  of  a  judgment  in  the  Common  Pleas, 
or  other  inferior  court,  in  every  adverfary  fuit,  the  re- 
cord itfeif  fhall  be  removed,  that  it  may  remain  as  a  pre- 
cedent and  evidence  of  the  law  in  the  like  c.tfes.  1  RoT: 
Abr.-^y.  5  Co.  39. 

But  in  the  cafe  of  a  fine  the  tranfeript  only  is  removed,, 
for  fines  are  only  a  more  folcmn  acknowledgement  or 
contrail  of  the  parties,  and  therefore  are  no  memorials  of 
the  law,  and  need  only  be  affirmed  or  vacated  ;  if  th-s 
former,  the  contrail  llands  as  it  was ;  if  the  latter,  thi 
juflice3  of  B.  R.  may  fend  for  the  fine  itfeif,  and  rcverfe 
it,  or  they  may  fend  a  writ  to  the  treafuicr  and  chamber- 
lain to  take  it  off  the  file;  befidcs,  fhould  the  record  it- 
feif be  removed  and  affirmed,  it  could  not  be  ingroffed 
for  want  of  a  chirographer  in  B.  R.  t  Rd.  Abr.  752  r 
X  Bend!.  51  :  Djer  89  :  Gttib.  248  :  2  R.l.  Rtp  233  :  F. 
N,  B.  20. — See  title  Fine  and  Recovery. 

If  the  Judges  of  ;he  Common  Pleas,  or  o  hcr  j-.ulg*s 
upon  a  wri:  of  error,  will  not  certify  ail  the  rrronl,  Cut 
party  that  fues  the  writ  of  anor  may  alledgc  diminuiioa 
of  the  record,  and  pray  a  writ  to  the  juilices  that  terri- 
fied the  record  before,  to  certify  the  whole  record.  F.  .V.  B, 
25  a.  But  diminution  cannot  be  alledged  upon  a  writ 
of  error  brought  upon  a  judgment  in  any  inferior  court. 
1  $'d.  40. — Yet  fee  if  ret. 

By  Stat.  3  Jae.  i.e.  8,  he  that  brings  writ  of  e  rm  ,  to 
revcrfc  a  judgment  in  zfuprrior  court,  in  all  ca'.ci  after 
wdirt,  or  in  any  arlhst  of  debt,  upon  ban  J  fer  pa  mrr,t  sf 
money  only,  or  on  a  cn.traJi,  mull  put  in  goud  furetirs  tn 
profecute  his  u  nt  of? ertar. with  effect,  and  piy  the  debt 
and  damages  if  juJg.no :it  be  afiirmcd :  and  by  Stat.  igGsc. 
3.C.  70.  $  5,  this  is  extended  to  writs  of  error  to  reverie 
judgments  in  inferior  comts  whe:e  the  damages  arc  un- 
der 10/.  Ifbailbenot  put  in,  on  the  wri:  of  tent  brought 
upon  a  judgment  in  the  courts  at  IVrjl-r.injUr,  in  thofc 
cafes  where  bail  is  required,  the  wiit  pf  <:.  :r  is  xiofupet- 
ft-drat  to  the  execution  ;  thou-h  fuch  writ  i*  in  being, 
until  a  utile  irbj'tiid  is  enteral,  or  Judgment  r-'Ttrmcj.. 
£sV.  And  it  b  the  fame  where  infuflkicr.t  bail  is  given, 
on  rule  to  put  in  better  bail,  or  ju:lify  thofe  put  in, 
which  if  the  plaintiff  doth  not  do,  execu:ion  is  ordered 
upon  the  judgment,  tshh  a.™*  Ujlante  to  the  writ  of  error, 
\je.  Mi.b.$  IV.  3.  B.  n. 

A  plaintiff  in  eucr  i>,  in  the  time  appointed  by  the 
ruic  for  that  purpofr,  to  certify  the  record  into  B.R  or. 
the  court  will  grant  a  vifli  p-fvui  on  the  writ  of  n.  cr. 
Mich.  22  Car.  B.        Sec;*/?  ZW,  V, 

The  court  will  not  let  the  plaintiff in  error  quafh  his 
own  writ  of  ertc  ;  though  they  m.iy  £r;.ot  le  .ve  to  dif- 
cominue  it.  5  tfyd>  67.  if  a  verJiil  ii  fcr  a  defendant  in 
crroi ,  and  judgn:eai  is  aitii  metl,  cois  are  silo^cd  by  Stat. . 
^IIzTt.j.c.  ic,  on  occafion  of  the  delay  of  execution.*. 
And  by  S:at.  4.  12  5  Aa.  c.  16,  upen  quilting  writs  of 
fiver,  for  dcfedlor  variance  from  the  record,  &c.  the  de- 
fendant is  to  have  cofls  as  if  judgment  were  r.fjirmed.. 
Whca  a  Nvri:  otewfch  not  ;/;  Aehy  tfj*«utm9  as  where 

it: 


li  R  R  0  R. 


it  is  brought  after  the  execution  is  executed,  the  plalnt/iA" 
{hall  not  hate  damages  end  cofiV  Do.  jfat.  6y>, 

When  a  writ  frf  irtw  is  brought  to  rcverfe  a  Judgment 
in  an  inferior  court*  though  die  record  if-  not  certified  3j 
it  ought,  yet  execution  cnnnoi  be  fucd ;  but  on  certificate 
of  the  neglect,  £jr*<  .  a  writ  of  rxtvuthn  sf  the  judgment  may 
be  iftued.  |  LtL  Ah,  $26.  Upon  a  writ  of  rryttri  if  the 
dcrk  below  wilt  certify  the  record  wrong,  action  on  the 
enfe  lies  againfl  him;  and  if  he  make  no  return,  the 
plaintiff  may  have  the  writ  of  txtemiw  out  of  Chancery. 
M*LL'af.  z\i- 

If  erroneous  judgment  be  for  the  defendant  in  an  infe- 
jior  court,  and  it  u  revcrfed  in  B.  R.  and  the  merit.,  ap- 
p  .'-  for  the  p  lainiitf,  he  fhall  have  judgment  ;  but  if  the 
merits  be  againft  she  plaintiff,  the  defendant  fhall  have 
new  judgment,  in  like  manner  as  in  the  Exchequer 
Chamberj  fcr  the  judge*  arc  to  r,firmf  as  well  as  to  , 
affirm  or  rcverfe.  7  iWW.  2,  3.  If  a  writ  of 'errvr  to  rei  crfe 
a  judgment  be  difcontinued  for  want  of  profecutioo  ;  ex-  , 
ecuuon cannot  be  haJ  upon  the  judgment,  until  the  dif- 
continuance  is  certified  from  the  court  where  difconiinued. 
1  LtL  518.  If  a  writ  of  tmr  is  brought  to  remove  a  re- 
cord of  a  judgment  given  in  C\  /?♦  and  the  plaintiff  in 
twit  leaves  the  record  there,  without  removing  it  before 
the  re;uro  of  the  writ ;  or  in  cafe  thtrc  be  a  longer  re- 
turn day  than  is  convenient  in  the  writ  of  ( ■!<-< .  ii  it  ii 
purchrtfed  the  beginning  0/  Mic&rvht/tj  term,  and  made 
returnable  in  Wfyry  term ;  the  court  may  award  execu- 
tion, although  the  writ  of  r>rot  be  delivered.  Jink  Ctnt. 
rfto;  pjo'  245. 

III.  Erroneous  judgments  given  in  the  court  of  B*  J!,  j 
were  only  reformed  by  the  parliament  till  S;at.  27  Eth- 
taA,  3.  By  that  Hature,  a  writ  of  crtw  lies  out  of  the 
cli  ir.cery  upon  all  judgments  given  in  the  King's  Btntb, 
when  the  fuit  1?  by  bill,  (except  the  King  is  a  party  to  the 
full)  returnable  in  the  Exthtqm  Chamber^  before  the 
Judges  bf  the  Common  Pleas,  and  Barons  of  the  Exche- 
quer, who  may  examine  the  wars,  3nd  rcverfe  or 
atiuin  the  judgment  ;  other  than  fcr  trrwsi  concerning 
the  jurifdicuon  of  the  court,  or  want  of  fo-m  in  writs, 
pleadings,  and  after  the  errors  are  examined,  and 
judgment  affirmed  or  referred,  the  record  ii  fent  back  to 
the  Kmg*i  Bimbx  to  proceed  and  award  execution;  but 
if  the  fuit  is  by  original  writ,  or  on  qui  trtm^  tsV.  where 
the  King  ii  party,  writ  pfrrrwr  lies  only  in  parliament. 


A  fw-tiutt  nclion  of  debt  is  a  civil  fuit.  Ca-^p.  381. 
And  a  writ  of  rrrw  on  it,  lies  from  the  King's  Bend  to 
the  Exdvow  Cbpjshtr.  — 'See  title  Exchequer, 
Not  only  on  reverfing  or  rjJhrming  a  judgment,  the 
Exchequer  Cumber  (j  ro  ftnd  bat  k  the  record  into./f.  R. 
but  alfo  if  the  plainti.1?1"  \*\  the  writ  of  tmr  is  noiifuit,  or 
if  the  fuit  is  difcontinued  in  the  Court  of  Exchequer 
Chamber,  the  record  Hull  be  fent  back:  and  the  Court 


of  Kxchcrjutr  fhall  give  colls  and  damages  to  the  plain- 
tiff in  the  original  acTion  for  his  delay,  Ise.  though  if  the 
jpUiatifT'in  err  r  was  phia  tiffin  the  original  action,  there 
jio  colls  can  oe  given*  z  And,  tz:t  z  Krtj.  A&\  707. 


Where  a  writ  of  <yr«r  dete  mines  io  the  Exchequer 
Chamber,  by  abasement  or  difcottiinuance,  the  judg- 
ment U  not  sgain  in  B,  R.  till  a  remittitur  is  entered. 

■  i  .v.hcqurr  v.hnmber  doth  no",  award 
ri  frL  (■■' '  '<'■<■  >i'!  intra  \  but  notice  is  given  to  the 
pjrtiCi  concerned,  xi'sts.  34. 


The  court  of  parliament  is  the  fupremc  court,  w  h-:rc 
anciently  cr.ufes  of  great  confe^uence,  as  between  the 
M  1 •■rfi  K  y.L  were  heiu-d  and  determined;  hence  the 
thrive*  refort  it  to  the  lioufe  of  Lords,  to  which  a  writ 
oF\r.  .*  tii.-i  ;  an. I  therefore,  if  a  writ  of  nrnr  be  brought 
of  a  judgment  in  the  King's  Bench  into  the  Exchequer 
Chamber,  and  there  the  judgment  is  rcveifed;  yet  a  writ 
of  ftnr  Hes  of  fuch  judgment  into  parliament,  and  the 
lords  may  rcverfe  fuch  fecond  judgmenr.  5kn,  PurL  Qaf. 
24,  110:  1  Vtftt*y]\'.  Rttjiti.  330;  ^9;  2  Lev. 

Ho  a  writ  of<riw  lies  into  parliament  upon  3  judg- 
ment io  J?,  R.  either  in  a  caufc  brought  there  by  writ  of 
rr,#  t  or  originally  commenced  there.  I  Rd.  Abr.y^. 

And  though  upon  a  judgment  in  the  King'*  Bench, 
13 nee  the  Si.j/.  37  rap,  8,  the  party  may  cleCl  either 
to  bring  a  writ  of  frtor  in  the  Exchequer  Chamber,  or  in 
parliament;  yet  if  the  caufc  commenced  in  the  Kin^'i 
Bench  by  w^Wwif,  there  lies  no  writ  of  war  but  in  to 
parliament;  alfo  if  he  elecls  to  bring  emr  >n  the  Ex:he- 
cjuer  Chamber  regularly,  he  cannot  after  bring  &r&  in 
parliament  upon  the  firft  judgment*  1  SoppA  3{^«  Otr/i: 
tSo.  A".  P. — ice  2  ft <sL  Jbr.  ^93:  Z  Lev.  Z}Z, 

To  rtvcrfe  a  judgment  givtn  in  the  Court  of  Cvmrttw 
P!e<ii,  ihe  writ  of  trrsr  U  made  returnable  in  the  King'* 
Bench,  and  irw  ii  not  to  be  brought  in  parliament : 
though  where  a  writ  of  &*ar  is  brought  in  Bt  R<  upon 
a  judgment  given  in  ('.  JJ.  and  the  judgment  isreverfed 
or  alhrmed  in  B.  R,  the  party  grieved  may  have  writ  of 
etym  returnable  in  parliament.  Stat.  31  Eii%.  e.  1  :  t  L'sL 
A!>r.  519,  521.  Erroneous  judgment  io  the  Gwt  »f  £r- 
.5  to  be  examined  by  the  Lord  Chancellor,  rirV. 
with  fome  of  the  juilices,  and  fuch  other  fage  perfons  as 
they  thin!:  :\:  ;  ar.  3  if  ;.;iy  br  found,  tlicy  [hilt  c:r 
retl  the  roth,  and  fend  them  into  the  Exchequer,  in  or» 
der  to  make  execution,  t$e.  Srat.  31  Ed.  3.  aip,  12. 

No  writ  tif  trtir  lies  in  Banc*  or  B#nro  Rfgi-ty  upon  a 
judgment  given  Within  f..'t ports  j  but  by  cullom  fuch 
judgment  is  examinable  by  bill  in  nature  of  a  writ  of  er- 
ror Coram  tfomiin  tuftmU  fcu  gitrtftiug  qv'sHqnr  farhtum  opntt 
Otti&H  fitttt*  dt  Sby  mSy*  4  tnfi.  Zl^-.— OCC  title  Cm f  ti- 
lt a  judgment  be  given  in  the  court  of  lannarie>  of 
the  Dutch y  of  Ccfwttf.j?/,  no  writ  of  trrrr  lies  upon  this 
in  Settles  or  Baud  R?£tst  becaufe  it  harh  not  bee:i  ufed  ; 
but  ol  this  there  may  be  an  appeal  to  the  guardian  of  ths 
Si., iit-..ir; ;in  ;  ir<-: '.  h  ni  tn  the  Prince  ;  j when  there 
is  no  Princ*^  to  the  King's  Privy  Council.  1  RoL  Ahr, 
745.— See  4  IhJL  230:  z  Dttttv.  A&r.  304. 

Upr^n  a  judgment  given  in  the  Hufthigj  in  Lvtt:font  a 
writ  cJ"  r/rsr-  hes  at  St.  M&'-ti'fs  before  certain  jullict'J- 
1  hid.  Abr.  745  :  I  Lev.  509  :  z  S, W.  $.  P.  and 
upon  a  judgment  of  the  fdid  juuiccs,  a  writ  of  m^r  He* 
in  parliament.  See  1  L  tn.  i07.-^S*e  title  tH$na&i* 

In  //It  V  --,  at  the  Grea:  otm'ons,  there  a  writ  of  rrr&r 
hv  an  r-r.-jhml  actions  to  the  council  of  the  M&rtbn  of 
iVuki\  and  if  they  gave  an  erroneous  judgment,  it  was 
final;  for  Sta/.  34  35  //.  H.  c.  i6T  ordained  this  writ 
to  rh*  council  th::e  ;  and  no  wrtr  of  error  was  granted  cf 
fueh  erroneous  judgment:  upon  trron  in  rrai  or  mijted 
actions  however  in  Walts f  writ  of  rrror  lay  into  the  Khjfj 
Btncb.  Ja>k  Cratyjl.  And  fo  now  it  docs  in  ;  , 
aCrions  by  1  &  M.  c*  z;.«— Sec  title  Courts  tf 
If 'alts. 

In 


ERROR.  IV. 


In  ferns  Csfes  a  wilt  of  rr/fl*  lies  id  the  lame  court 
wherein  the  record  \** 

If  upon  a  jf;g  ^escin,  F>>  R.  there  b?  In  the  pro~ 
Cth,  or  through  the  ucbulr  of  the  clerics,  it  lhaN  be  rc- 
verfed  in  the  l  ime  court  by  wiic  of  wmr  fued  there  before 
the  fame  jutUces.  j&  J&  Z?.  21 :  Pe^.  trfi :  I  I\oL  Mt\ 

7^-  .         .  ,j ......  ^ 

So  jf  one  ii  Incliasa  of  freafon  Of  felony  in  />.  i£.  or 
being  ktliflci  clfcwhere,  the  inJi&mcnt  is  removed  in 
8,  Rt  and  by  procefa  of  that  court  he  is  Ejroneoufly  oat- 
la  wed,  atlJ  fo  returned ;  a  wiitof '■"w  iiiay  be  brought  in 
E.  R.  for  the  revcriaj  thereof*  3  /«.!'.  21:4. 

Alio  if  an  erroneous  jud^mei.t  in  point  of  bw  he  given 
in  2r\  Ft*  upon  an  inuii^.nent  la  Loaumt  a  writ  ol '  m*f 
mm  be  brought  in  the  f.ime  court ;  for  though  in  civil 
cafes  €it<r  does  not  Sic  in  the  f.t;;.e  court,  pttjcfa  Jtr  a 
matter  of  fa^-t ;  yet  in  criminal  cafes  it  Ii^i  %9  vvtil  cc?r  an 
irw  in  law  as  r..cL  >  zc,8, 

But  if  an  erroneous  judgment  be  given,  ant!  the^j  ■■■>■ 
lies  in  the  judgment  itfelf,  and  not  in  the  procefs,  a  writ 
of  ttrfr  does  not  lie  ia  E.       of  fuv!i  judgment.  1  /£«/. 
.  746, 

Jj  a  record  is  removed  by  writ  of  error  out  of  the  Com- 
mon Pleas  inio  the  K-ing's  Reach,  and  the  writ  of  trm- 
for  infulncuney  ii  q uafhed in  the  King's  iiencli,  »&e  plain- 


I  eonrr;  but  i*  Jv  r.o£  fo  c-f  a  w-irfant  of  afrflrr^v,  n  'ucli  ;i 
ant'/ruf  in  /It/7,  and  not  upr.n  rt  tori1.  1  4  > :  :  f\V/i  i% 

Jf  one  111  exccniion  bringd  ^mr,  he  irir^nt  rci  ji1u;o  f.vr 
in  his  proper  perfon  I  and  an  t r*l el  of  outfox  ry  u,r 
tetany,  r>r*v  lulh'.ient  mull  be  certain!/  aUruVed  ::i 
writing,  before  the  writ  of  mvr  is  allow  ej,  JsA.  Out* 
tfa  Whewa  recover/  is  had,  anU  ,rr»  brought, 

if  the  original  writ  do*  not  abate  t>y  tenth;  but  i>  a^- 
Bute  only,  as  bv  entry  into  thelaatl  p**ndjtig  the  writ,  or 
L't*i?crture^  actjuiittiun  of  a  dignity*  a  pr*rri ^ I  arrsj1  ri»;qrn- 
cdj  aid  dented,  tsfe.  t Jtnt  (T»liu I .!  hatrc  h>~*ti  pleaded!, 
wtfo  not:  ihefe  Jlxa-]  nut  be  atiiTned  far  <nrfir;  for  they 
vrt^ Waived.  9        +- :  11  //*6.  29. 

The  aligning  geaeml  isot«fji  is  to  fav  that  che  d&el*f*: 
[ion.  Lf.\  a  not  luiitcienrin         and  that  jmt ^ment  »  «s 
1  j^tven  for  the  pbiniin^  where  it  ou^lit  ra  h.iLe  b^WTJ 
[  the  defendant :  and  the  m^rj  of  a  judEgotcn^  --tr  now  to 
I  be  aftffited  oe  tl»i!  record,  to  appear  with  it"  to  the  court* 
If  the  pbintitf  in  trtnr  ^liign*  aixtx  in  fnf:,  and  rny>t 
1  in  Arse*  which  are  not  atn^nible  torjether,  ami  the  de- 
,  fenc.tnt  in  rrrcr  pleads  in  naih  tft  oratusn  \  thi»  i*  a  con- 
k  feffiuti  of  the  ar-.y  mf*&i  and  the  j«dgm*»*  mull  be  re- 
verie J ,  for  he  Ihould  have  demurred  for  l%c  a    //  .  , . 

Alfo  if  an  err«  in /t-r^r  be  we!l  adgned,  &  aatfe  -  f^vz- 


and  rut  in  bail  thereon-  Cmib.  360,  0. 

So  if  fuch  fecond  writ  bequithed  for  iiifiiSiciencyi  jr*t 
the  court  will  grant  a  new  or  fecond  writ  cf  error  cumm 
<v*i>ii  njiJc*\  As  alfo  a  fnuyfuLai  on  putting  in  bnil ; 
for  fuch  fecond  writ  being  void,  U  as  if  there  had  been 
none  before.  Cttrib, 370. 

IV.  The  pities,  vpou  the  removal  of  the  record  bv 
the  writ  of  .r™,  have  no  diy  in  court  sjiven  to  eiilier  of 


the  nature  of  a  dtmarftr,  \\ hie h  conftriici  the  bit,  if  wdl 
p'cMtitd,  or  well  a  Signed. 

Fut  U  an  fn$r  in  fit  Si  be  ill  afligned,  h  m  fh  fA  .• 
iim  1?  no  confciTion.of  ie;  ai  it  it  be  afisgnej,  ihjtt  tiycli 
a  one  at  the  time  of  the  return  of  the  vtrire  w^s  net  Oirriir', 
and  the  record  be  removed  into  B.  K.  by  tefti&i&t,  th<  re 
m  rtutfo  di  trrutu/ti  is  no  eonkiuon  of  that  im>\  b^eaute 
the  record  ii  not  in  court,  that  being^  no  parr  of  tbe  re- 
cords for  the  plea  is  in  nuUa  t#  o'rvih'tit  :n  rtc$>.h.  Cry.  Jac. 


ttm  doth  not  plead  that  hjjer/orj  arc  affir^ned,  but  uifl'cr 
juJgmcnt  to  pafs  upon  two  bwi/j,  no  /jr«v  afterwards 
a/Tigned  mail  prevent  execution.  Ctus'j.  41.  Tbe^f. 

ad  audirtitium  trrstrj  is  nnty  ufed  in  A,  /J.  In  the 
Exchequer  Chamber  Jafince  U  given*  It  is  faid  the  ufual 
praclkc  is,  that  the  defendant  in  the  writ  of  omy  by 
eonfent  doth  voluntarily  tike  notice  of  ths  aHignnxent:  of 
rrttrs,  and  this  confent  ss  tc!liJied  i>y  hU  pleading  tn  wtffo 
ffi  trret1  and  then  th?re  is  no  occalioo  ior  a  feire 
aJ  awtitnd.  irr*r\  MM. 

Ehvt'j  are  to  be  ail.gncd  in  the  term,  or  the  writ  cf 
Lit.  j)ifi  .  <  24.    When  the  record 


tnsr  will  1 
i?  in  court  by  VI 
iflign  his  irtm  ; 
record  is  entered 
according  lo  the 


:  of  <i 


and  the  maanc 
zpctent  practice 


<  10  put  a  bill  into 

tourt,  and  by  m  the  biM.  iii  erratum  eft*  dicwinr^ 
in  certain  in  what  things.  Ar.  20.  The  afligun.cr.t 
<iCerwt  in  cmaibm  araium  is  not  good  ;  for  the  jjudg- 
nieni  is  founded  upon  the  original  writ,  count,  pleading, 
if-ue,  procefs,  trial,  and  fo  is  manifold.  Jtr,k»  Cvtt.  84. 
£rms  in  lixw  not  signed  in  the  record,  may  be  affgncd 
alter  a  jefrc  faaat  ad  ettditttiP  trrwu  \  as  the  record  is  in 
Vol.  1. 


tui  tjl i\r]fi?4ret  inllead  of  concluding;  to  checc:  v.ry,  #i 


though  the  defendant  ift /re  plead*  & 
H  amount  to  s  rook  (liar, 
fovmrnfr.  2 Wit.  58. 


he  ought  to 
nolle  ejf  tYi  Gium^  \ 
but  ihall  be  t-!:c 
Alio  if  an  <t-oj 
edt  and  in  ttalU  tjf 
as  if  it  b;  affignc 
Common  Tie  .»  (1 
and  in  fuch  cafe 
if  a  man  L ys  he 

did,     mtfio  0  tirm'tttn  is  n  o  con/effitm, 


appc 


m  the  rcco 


:  3  Ar4,  ?59;  1  L-r.  76. 
in  /,?, ,  cauoot  be  ailign- 
t3>oi.f;n  by  ictuc  ati'rri',.- 
'^aec  fts  rtrurf  in  ... 


jsy  ^r.i/.  zoi-.,^.2.  o,  in  actions  real,  perRinAJ, 
and  mixed,  rh-  dea:h  olvirhcr  part)  between  vcruui  ,ttjJ 
judgment,  thill  not  be  Pledged  for  m*. 

It  fecms  a  general  rule,  that  nothing  can  be  afligned 
fcrc-nar  that  contradicts 4 he  rsccrd  ;  tor  the  retorvU  £  f 
thctonrt*  of  juiiice  bein^  fhi;;gs  of  the  grcateit  act  i  . 


ERROR,    V.  VI. 


ejueftionis]  but  by  matters  of  equal  notoriety 
with  ihcmfclvcfl ;  wherefore*  though  the  mailer  afligncd 
for  mw  fonuld  be  proved  by  whneffes  of  the  bell  credit, 
yen  he  judges  would  not  admit  of  it.  t  /W,  ^r,  757, 

An  ting}?*]  nr  of  the  fame  term,  in  which  final  judg- 
ment is  given,  will  not  warrant  that  judgment,  if  it  ap- 
pear upon  1  lie  fame  record,  that  there  have  been  pro- 
ctcdiotrs  of  a  preceding  term.  1  mU.  I  fit. 


VL  A  judgment*  et  bem*  an  Intlre  thing*  cannot  bt  re- 
verfed  in  pare,  and  fund  good  as  to  other  pan  -r  or  be 
revcrfed  as  to  one  party,  and  remain  good  again  fc  the 
reft  1  though  if  there  be  «nr  in  awarding  execution,  t?jct 
execution  only  mall  be  reverfed,  and  not  the  judgment. 
HoLgo:  Cerib.  If  judgment  is  entered  apaznrt 

joint  defendants,  ivhen  one  of  them  is  dead,  the  judg- 


the  plainmfiannot  nflign,  that  the  ttnnftr  dtfd  tr/art  the 
1  of  the  m  j  .wr^i  becanfe  that  comradidb  the  record  of 
the  conusance  taken  by  the  commiflioncrs,  which  cvi- 
lirntly  fhtv.'i  iliac  the  conulo!'  was  l*u-n  alnv.  bee  tut  fc 
lhey  took  his  eonufance  after  they  were  armed  with  the 
com  minion,  and  the  Ji Junta  lifted.  Djtr  89:  I  R*L  Air, 
757. — Sec  title  Fittatul  Rc&vay. 

V.  The  defendant  in  ewer  may  plead  a  relcafe  of  all 
or  a  relcafe  of  all  fuits,  and  ihcfe  pleas,  iffuund 
for  htm,  will  for  ever  bar  the  plain tifFm  en-er.  t 
Abr.  78S* 

-■■>  ftf»rre  by  a  writ  ct" .  •  •  the  plain  ti it"  fli  all  recover, 
or  he  reftorcd  toanv  pttfwc.t  thins,  as  debt,  da  mag?,  or 


phtitinti'ihall  not  be  rcll&red  to  mpr 
it  rclcafe  of  all  Batons  real  or  /wr- 
afi  3  j :  a  C'tf-  152:  1  AW*  Abr. 


Alfoif  a  man  loi'ea  in  a  tea 
h|j  1  ir  tkt  to  the  tand,  \nd  fo  : 
ih«  (hall  K':r  him  of  hi*  writ 
Winga  wri;of^?/  to  rcverfc 
titled  to  the  l*nd,  1\:  for 
turn  out  the  prefer; t  tenant, 
make  out  a  dcitr  title  ;  ftfitji. 
f~f,  :;;::fiin  of  a  ^ooJ  /.'//?,  ttll  th 

Sr.  mi  '7*8  :  Qw  90  a: 

<  !  J.  m  r.  7*9.  Jf.be  tenar 
hial,  aliens  in  fse,  and  after 
i^n,  and  be  brin-s  a  writ  «i 
any  bar  to  the  writ,  becaufc 
mrrtt  after*  r  kol.  ,i£r.  7?R; 
In  a  wrirj 


and  he  rcleafcs  all 
icre  b  a  fine  levied. 
.  f:r  r.o  pcrfon  can 
Ttent  thai  is  not  in- 
ns of  Law  will  not 


Ifibe  tenant,  pending  a />f\e*^  agiinll 
r,  sail  after  judgment  is  given  again  it 
igs  a  writ  of  irnr;  ihv  feoffment  is  nut 

I  Air.  7«S  :  /^.Af.  77  :  t  ify  3ck 
to  icvcrfe  ...common  rrt<jvery,  it  is  no 
£Cod  pica,  tri.it  the  p'ainiiJF  pending  the  writ  of  arw 
haili  entered  into  part,  for  be- fore  the  pcfieJuon  was  talitn 
ifo,m  him,  be  mi^ht  htvr  trret  to  revrrjr  thr  judgment, 
though  not  to  haye  rcHitution.  t  Lfv.  7 z. —ice  title  Vint 

mJ  Rtcz  n. 

in  a  a  /.  ./Af  nj;ainft  a  tcrf^nant,  he  may  plead  a  relcafe 
qfiyTgrj  lhaugh  br  Lc  1101  pcivy  10  the  judgment,  tj  II. 
(*  ,\  : ;         9.  5",  C. 

jJut  the  tcrtcnant?  cannot  plead  in  abatement  of  the 

writ  vl  v*'~r,  but  cnty  in  bar  as  ft  relcufr,       »  in  main- 

t^aJktitti  tif  r!i#!ir  tit!**,    1  LfZ>.  V  2 . 

tftt »  ptcatied,  th*  pany  ainrms  the 
:nd  he  is  foreciofed  xo  fay  there  is 


1  c  1 ;  ;l  m  Le  per 


ej^i.t  :o  uvcrfc  thejy  ^;ac:]i.  ji':k.  dm,  159, 


anu  tnen  taKcjuflgmentonjy  againtt  tncotners.  iQut<  ijij. 

The  Court  of  E.vtlic^ucr  Chamber  have  not  ktfy  au- 
thority, but  to  reverfc  cr  atiirm  the  judgment,  for 
they  cannot  make  execution*  £/«s,  tog.  But  where 
judgment  ii  given  for  the  defendant,  and  the  plaimifF 
bring;  a  writ  ofirrw  j  if  the  judgment  is  reverted,  tho 
conn  which  re verfes  the  judgment  {hall  give  judgment 
for  the  piaintiif*  ai  the  other  court  ought  to  have  done, 
}J.\j-t  tl8-  In  the  Exchequer  Chamber,  after  rc- 
vcrLI  of  a  judgment,  £tV.  in  B-  R.  the  court  gavejuJg. 
ment,  that  the  pi airci^T  recover,  &c.  but  becaufc  thry 
wanted  power  to  award  a  writ  of  inquiry  which  way  ne- 
celftry,  b?:r,g-on  a  demurrer,  therefore  it  was  fent  back 
into  B»  i£»  for  the  execution  of  that  writ,  and  thereupon 
to  give  final  judgment:  but  if  the  judgment  is  againft 
the  plaimiiF  in  B.  R.  upon  a  fpecial  verdicl,  and  that 
judgment  h  rcverfjd  in  the  Kxci'icqiter  Chamber*  th*'re^ 
b  mt  writ  of  inquiry  re^uifite,  ihi  Court  of  Ex  Jie- 
quer  Chamber  doih  not  only  give  judgment  of  revcrfal*, 
but  a  compl^it  judgment  for  the  plaintiff  in  the  action* 
Cnrtb.  1S1.  If  erroneous  judgment  be  bad  by  con  fent 
of  prjrtic-i.  it  mav  be  msverfed  in  the  Exchequer  Chrtmb^r  j 
far  an/tat  vf  j-.&rtiu  nr&y  w/  change  she  fata  j  but  if  the  coa- 
fent  is  entered  upon  and  made  part  of  the  record,  it  may 
be  good.  Unit.  5  :  Cn.  Elm.  664*  The  rever£il  in  the 
Kxehequer  Chamber*  is  r«  judicata  t  no  writ  offtrzt  Hc» 
upon  fuch  judgment,  except  in  parliament;  and  it  h  by 
fix  judges  at  le&Er,  by  Stan,  zj  Elm.  c.  9  :  31  Etix.  c.  U 

VV^ea  judgment  i»  given  in  B  R.  for  the  plainiirT  in 
erTur,  there  fliall  he  only  a  f&iirfttiti  r?v$cet!F-t  CjV,  en- 
tered with  coil 5:  if  for  the  defendant  in  ert-ar,  that  the 
plaintiff  ml  enfint  per  Sin*  fuum  <lt  amrr.  The  Chi.-f 
J  inline  of  fL  &<r.  or  the  eldcic  judge  ought  to  1 
a  xvrit  Of  fw-,  wbic4  is  in  judgment  of  law  a  fupt.ij\-iL&i 
until  the(rr<f>v  arc  examined,  and  the  judgment  affirmed 
or  revei  fcd.  Cn*  J*k*  cjq.+  As  a  pLintiff  having  erro- 
neoui  judgment  may  reverfe  it;  and  new  judgment  may 
be  given  for  htm,  fo  if  a  judgment  isrei'crftd*  the  plain- 
tiff m.ay  bring  a  new  action  for  the  fame  caufe.  1  Ln  .. 
310,  Where  a  judgment  is  pleaded  in  bar  of  another 
action,  SA5;  and  judgment  given  on  that  plea  ;  writ  of 
t*w  nifly  be  had  to  reverie  the  fecond  judgment.  C>c. 
£/f'sh  503  :  ¥<»k,  Cait.  2eg,  And  debt  lies  upon  a  judg- 
ment m  B*  H,  after  a  writ  of^vj'a^-  broii^ii:  ;  &  fetch  ii cinly 
H  /  >ftJr,u.lQ  tha  execution.  J  :  ■  \  t$£>  Bnt  the'euOTt 
will  Iby  proceedings  in  fuch  afSion  on  giving  juc^menr. 

In  a  writ  of  tnw  upon  a  judgment  in  trufpafs  :i#«lcift 
feveial,  if  the  judgment  be  erroneous  becaufe  one  of  the 
defendants  was  within  age,  and  appeared  by  attorney, 
the  judgment  mail  be  reverfed  in  m«  again  ft  all.  1  £/, 
Arr.  776  r  Off.  Jac.  289,  305  :  Mltx  75  :  Spit  isi, 
«  z ^,  406. 

b  c  inrther  a?  to  the  proceedings  on  a  Writ  of  Errcr. 

Bet 


E  ft  T 


ESCAPE. 


ERTIIMIOTUM,  An  ancient  word  for  a  meciing  of 
the  neighbourhood  to  compromife  differences  among 
themfelvc*  ;  it  is  mentioned  in  Lrg.  lln.  i.  <.-.  57. 

E SB R  A NC  A TUR A,  from  the  Fr.  tjfc**ch*r.]  Cut- 
ting oft*  branches  or  bonghs  in  foiclts,  EaV.  lined.  784. 

ESCALDARE,  Tofcald:  BjcmUarepetm,  wm  one 
of  our  ancient  tamps  in  fir  V.uvv  ;  as  appears  by  the  iu- 
quifition  of  the  ferjeaicies  and  knights  fees  in  the  1 2th 
and  13th  years  of  King  John,  within  the  counties  of  l;J/ix 
and  Hertford.  Lib.  Rt:b.  Sea-.ea.'  MS.  I  37. 

ESC  AM  BIO,  derived  from  the  Span.  eartbier  to 
change.)  Was  a  licenf?  granted  to  make  over  bills  of  ex- 
change to  another  beyond  the  lea:  for  by  the  Stat.  5  K.  2. 
c.  2,  no  merchant  ought  to  exchange  or  return  money 
beyond  fca,  without  the  King's  liccuce.  Rc%.  Ofig*  194. 
bee  title  Exchange  j  Bill  <f  Exchange. 

ESCAPE, 

Escapivm,  from  the  l-'r.  rf.beppcr,  If.  ejfurfr,;  to  fly 
frmmJ'TVTioIent  or  privy  cvafion  out  of  fome  lawful  rc- 
ilraint;  as  where  a  perfon  is  arrefled  or  imprifoned,  and 
g,ets  away  before  he  is  delivered  by  due  courts  of  law. 
S:aundf.  P.  C.  tap.  if>,  27.—  Ti r/;:j  dt  Ley. 

Efcjpcs  arc  cither  (A)  in  cm/,  or(B)  in  criminal,  cafes. 

(A)  As  to  Escatls  in  Civil  Ca.i.s. 

I.  1.  Habere  the  tattyjfyili  Ik  feud, te  b.  legally  commit- 
ted, y*  fiat  :hi  J  ffierhtg  bhu  to  go  at  large  wiU  be  ad* 
jttdged  an  Efcapc  ;  2.  What  degree  of  Liberty,  01 
going  at  large,  fhall  be  deemed  an  Efcape;  3.  What 
t\-r  {«•;.>  a  <  ur.iv;  treble  J    an  Efcape. 

II.  I.  Of  ihc  V'Jf7<ti!te  Ittv.een  voluntary  and  negligent 
Fjctf.cs  y  viul  2,  Betutee/t  Efcape  j  on  Mcfne  Procefs 
tn.d  Execution. 

III.  I.  Of  the  Ketstn  of  the  A&ion  to  Ic  brought  for  ait 
Efcape;  and  2.  Of  the  Manner  cf  laying  it. 

IV.  Of  the  Party's  Defence  find  jti  tot  Efcape;  and 
t  bit  cut  c/' /Iradi/.g  fx  e  ill  Suit. 

I.  1.  It  feems  agreed  as  a  general  rule,  that  wherever 
a  thei  iff  or  other  oliccr  harh  a  perfon  in  cuflody,  by  vir- 
tue of  an  authority  froru  a  court  which  hath  jurifdicYion 
over  the  matter,  thct  the  fuffciing  fuch  a  perien  to  go  at 
large  is  an  efcape,  for  he  tannot  judge  of  the  validity  of 
the  procefs  or  ether  proceedings  or  fuch  court,  and  thtre- 
fort  cannot  take  adv  antage  of  any  errors  in  them  ;  hence 
the  law  allows  him,  in  an  ad  ion  of  falfe  imprifonmcnt, 
to  (  lead  fuch  authority,  which  will  excufc  him,  though 
it  be  erroneous  ;  hut  if  the  court  has  no  ju:  ifdic'tion  of 
the  matter,  ihen  all  is  void,  and  t  onftqucntly  the  officer 
not  punilhable  for  fuffering  a  perfon  taken  upon  fuch  ;oid 
authority  to  efcapc.  Meet  Z74 :  fyer  66,  1-5.  306  :  Poph. 
203:  I  I*com.  30:  560.64:  8  Co.  14!  6:  Cro.  jf'ac.  280, 
289  :  2  Btdjl.  04,  237,  256.  If  a  ia.  fii.  iiTue  after  a 
year  and  a  day,  without  fuing  out  a/rc/m/V;*,  this  error 
will  not  excufe  the  flierilf  in  an  elcape.  (  ro.  Car.  288: 
Sulk.  273.  But  though  alheriff  may  not  take  advantage 
of  an  erroneous  procefs;  yet  he  lhall  of  a  void  proccls, 
on  which  it  is  no  efcape  to  let  a  prif.mcr  go. 

If  at  the  petition  of  J.  and  the  rert  or  the  creditors  of 
B.  acorumitfion  under  the  ftatutes  Bgainft  bar  krupts  is  if- 
fuedout  iigz'tnllB.  and  thereupon  the  commifkoners  iit 
and  ofler  tn:ciroga;orics  to  C.  *r.d  he  refutes  to-be  ex- 


amined, and  by  thcin  i>  thereupon  com^/rrcd  to  pr« 
and  the  gaoler  fufTVrs  him  to  efcape,  as  the  cortiiiiiiltoner* 
had  fufheient  authority  to  <  onimir,  and  A,  was  prej  jcned 
by  the  efcape,  he  may  maintain  an  action  again!'  the 
gaoler.  1  Rd.  Rep,  47:  M*0r$$4i  pi.  1123.  S.  C. 

The  fherifl"  cannot  te  cha.gcd  with  an  efcape  before  !.c 
had  the  party  in  actual  cuflody  by  a  legal  authority ;  and 
therefore  if  an  officer,  having  a  w.irr.in;  to  am-Jt  .1  mah, 
fee  htm  fliut  up  in  a  houfe,  and  challenge  hiai  as  his  pii- 
foncr,  but  never  adlunlly  havfi  ii;ni  m  !ii*  cullody,  ar  J  the 
party  get  free,  the  ofiicer  cannot  be  churged  with  an  ef- 
cape. Bro.  Efeapc  2  2. 

But  if  A.  nj  arrcfted,  and  in  the  actual  cuftody  of  the 
flicrirT,  and  afterwards  another  writ  is  delivered  to  him  at 
the  fuit  of  J.  S.  upon  the  delivery  of  the  writ,  A.  by  c.-n- 
flruwVion  of  jaw  is  immediately  in  the  fherirf '»  cuitcly, 
without  an  aclu.d  anell ;  and  if  he  efcape),  the  p!* 
may  declare,  that  he  was  arrelled  bv  virtue  cf  the  '--CLr-d 
utit,  which  is  the  operation  it  has  by  ur.\  and  not  ac- 
cording to  thc/<7^.  5  Co.  89.  But  where  the  flierilf,  not 
having  ativally  arreted  ade'endint,  bi:t  accepted  the  un- 
dertaking of  an  attorney  to  put  jn  bail,  who  put  in  bail, 
and  the  fherirf  had  returned  a  ec/a  ct\f>i>,  heVdper  l.tird 
Munfc'd  at  Surry  aflizcs,  fummrr  1775.  ir.  H •  ;t  ;.;id 
Ahrman.  Efq.  that  the  flienfFwas  not  lir.ble.  upon  a  writ 
j  of  ma  (ft  imei.tns,  on  another  procefi,  to  an  action,  ei- 
ther for  an  efcape  or  a  fa  lie  return,  or  for  negligence  in 
not  taking  the  defendant,  no  actual  negligence  bcir.g 
1  proved  ;  and  the  plaintiff  was  non-fuited. 

3.'e/e,  the  writ  returned  <epi  ccrpui  was  a  latitat,  return - 
1  able  three  or  four  days  after  the  other  pnjvtf>-,  v»hich  was 
an  original,  but  that  difference  wa>  not,  in  this  cafe,  con- 
,  fideied  as  material. 

If  a  pcrfon  out  ufon  bail  renders  himfe If  in  dik:  if\  ! 
of  his  bail,  and  a  rtddidli ft  is  entered  in  (be  i-idgt-!:  book, 
and  a  ommhtitue  filed  in  the  cthce,  and  the  j.r Uunrr  altci  - 
wards  cfcapes;  yet  if  no  notice  was  given  to  the  marOul 
of  fuch  render,  nor  no  en'tv  made  cf  the  commitment  id 
his  book,  the  prifoner  (hall  not  be  deemed  in  cultiuJy  10 
as  to  charge  the  marfhal  with  an  clc.jpe  :  hut  it  feem-  tbh 
matter  cannot  be  infilled  upon  atcei  u\J\.  1  :  .  %%  z-  i,  3. 
Vide 

It  hath  been  held,  that  entering  a  comm.-ritur  upr.n  the 
roll  was  not  fufficient  to  charge  the  m^rlliul  with  any 
efcape,  without  proving  an  actual  ir.jpriionnicni ;  hu:  tl»At 
proving  the  party  to  be  actually  in  p.iion,  though  ihcte 
be  no  entry  made  in  tke  marJlial's  bock  is  Ufhcient. 
I  Sid,  zzo:  1  A'.b.  -75. 

And  now,  for  the  greater  fecurity  of  creditor?,  and  the 
better  to  enable  them  to  prove  the  actual  cullody  of  the 
prifoner,  it  is  enacted,  by  Stat.  8  ^'  9  //".  3.  e.  9, 
That  if  any  one,  defiring  to  charge  any  rerfon  with  any 
aclion  or  exeeution,  fliajl  dofire  to  be  informed  by  the 
mar  thai  or  warden,  or  their  refpective  deputies,  or  by  any 
other  keeper  of  any  other  prilon,  whether  fuch  perfnn  be 
a  prifoner  in  his  cullody,  or  not,  the  fatd  marflial  or  war- 
den, or  fuch  other  keeper,  lhall  give  a  true  no  e  in  wri- 
ting thereof,  to  the  pcrfon  fo  requclling  the  liirre,  or  o 
his  lawful  attorney,  upon  demand,  at  his  office  for  that 
purpole,  or,  in  default  thereof,  lhall  forfeit  the  fum  of 
50.'.  and  if  fuch  marlhal  or  warden,  or  their  relpcciiv^ 
J  deputy,         cxerciling  the  faid  cfrke,  or  other  keeper, 
I  &c.  of  any  other  prifon,  lhall  give  a  note  in  writing  that 
3  N  a  "  fch 


ESCAPE,  (A).  I.  2.  3. 


feet)  perfon  is  an  mftit::!  piiCncr  In  his  or  ilttfif  cufloJy, 
everj  ui  h  note  fjjsil  be  («kcn  as  a  fu»icient  evidence. 

h  perfon  at  thui  Lieut  a  prifbrtcr  in  actual 
cuthju;.." 

A  cmmitt'Uur  upon  the  roil  t«  ftood  evidence  in  efcape, 
without  an  cntrv  in  the  marshal'*  book'.  LI  (tft\m  7c;. 

2.  Every  perfon  in  prjfon  by  procefs  of  law  is  lo  be 
krpt  h  jmv&ta  artfe  c.:tf?t>-/;a,  in  order  10  compel  them 
rnr?.^  frcedily  to  pay  their  debt*,  and  make  fatiifac- 
tiiin  to  1  iietr  creditor*.  Pfcui.  36  :  5  Ccu  44  :  2  Ju/i.  561 : 
1  aW.  .rfjr*  kefi. 

1;  H.oefore  a  defendant  btftn  (ate*  in  t*cnttii*t  be  af 
terwards  fcen  at  large,  for  ,my  the  IhorteJt  time,  even  be- 
fore the  return  cf  the  *wt  (hie  is  an  efcape,  2  £/.  iEr^. 
jo.x. 

t'crfor.s  in  ihe  Aw*  j  ftu/A  and  F.Vtf  prifons,  are  to  be 
i>i'.>  ,:iv  detained  Within  the  faid  prifon*;  and  if  they 
efcape,  aSlon  cf  debt  lie*  a£a?nft  the  warden,  fiifft  1 
=  ft  14.  pat  n>wthe  njarSul  or  warden  ^rant  the  li- 
berty of  tins  rules  to  fuch  as  they  thin!:,]  roper,  (not  eri- 
ij.n  ally  charged,]  on  propel  tecarity.  Ktepers  cf  thofc 
prtion»  Uificring  prifbiier*  either  upon  contempt  or  tftefee 
proc*(tj  or  in  execution  1  to  be  out  of  the  rules  (except 
on  ale  tS  ccur:,  £3fv.)  are  guilty  of  jn  r  /i-^  r ;  and  per- 
rons conniring  at  an  t/ia$  Snil  forfeit  coo/.  Sfr.  by  5  itf 
9  3.  l-.  37.  And  by  thi*  Uatute,  where  any  prifuacr 
in  execution  rfeapef9  the  creditor  rnay  have  any  oilier  new 
execution  aguinlt  him* 

if  the  bailiif uf  a  liberty,  who  has  the  return  and  exe- 
CtUfcfl  of  v.  rit  s,  rrsnove  a  prisoner  taken  in  execution  to 
Lhc  county  gaol,  fruaud  cut  of  the  liberty,  and  there 
ccliverbim  tiito  the  cufcody  of  the  meritf,  this  it  an  escape 
for  wfctch  an  action  of  debt         2  Tam  ilff.  5. 

Jjy  -J/.tf.  5  jifc  .  9,  If  any  perfon  in  cullody,  for  «/ 
ftr/orwtBg  wry  fie  me  in  CJxwcty*  iTe.  e/cafitt  the  party  far 
whom  lite  money  ij  decreed  may  have  the  fame  remedy 


lowed  to  £o  out  of  tlie  r;au3 ;  fur  if  lie  goes  our,  though 
he  ictum*  fl£*a7l«  it  is  an  rf.ate.  3  llrp.  43 ,  44  :  2  ftt/}t 
And  yet  in  by  fpcrid  cnitom  there, 

in  ibme  cafis  the  prifoner  mny  go  abroad  with  hii  keeper, 

the  jollrce  0*"  ilia  c6ort>  and  plaintilV  ia  tlic  fuic,  s^ree 
iliit  the  pi  ifjcicr  th.iil  be  at  liberty,  and  he  go  out  dad 
rcrorfi  »|  his  flate;  it  is  m  iff  ape  \  but  this  may  not  be 
withoui  the  fh>-jitP>  content.  ZX-;r 


r.  .„  „  -  -v  -  ~r--  - /  — 

if  there  be  an  by  the  pfaintifF^  confenr,  when 

Ivcid  not  site-end  if,  thebw  ii  iiard  \Wai  the  debt  fluodd 
hetherehy  difchargecl ;  as  wrmre  one  was  in  e.xvutiojT  in 
B.  and  (ijme  propprals  being  made  to  tlse  pinicti.'.'  in 
behalf  of  the  pi  J^ntr,  feeing  i here  was  fome  likelihood 
of  an  accom moisten,  tbe  pfaiutifl"  confented  to  a  moet- 
in  a  certain  pin  ere  in  Lr>n.!sit,  and  defired  thsf  pfii'iner 
m^ht  be  tlicrc.  wbo  Cjirn,cacCocdiog3y  :  this  was  held  to 
be-a<v //ftrprj  With  the  plaintifF's  conleiu,  and  he  could 
never  after  be  in  execut;<jn  at  his  iuu  for  the  lame  matter, 

Jt  hath  been  adjured  no  tfcapt  to  let  a  prifoner  go 
where  the  Iheiifr  hath  che  priioncr  in  cuftcdy,  if  k  be  be- 
fore the  re  1  u rn  of  tii e  writ ;  it  ii  fj indent  if  the  officer 


have  the  pirty  Bl  th$  return  of  the  wm.  I5"r,  zan: 

I  Sttti*  401 :  z  ;  7J9d  74t>,  Vcc  it  huh  been  held, 
that  where  a  hchafftrfki  is  granted  trj  bring  a  perfon  into 
court,  jf  ths  Iberifl'on  the  way  let  him  go  at  large  in  the 
iounty,  or  carr>  !iir;i  :-.  J  ibojr  a  r;i  .r.:t  ^v.iv.  If.-,  it 
wiii  be  an  r/T,///,  1  1 16.  And  an  tftata  in  one 
fdace  is  an  r/cax  'ia  all  p!accij  for  a  prifoner  brin^  once 
efcuprdt  and  at  large,  ii  n^lj  be  Intended  he  is  connnud 
to  no  ptace.  1  Lil  Mr,  537.  Committing  the  mmjbai 
of  the  Mi'jhalf:*  to  prif.iit,  was  bzld  an  rjl^t  in  la^v  of 
all  the  prifvners  there.        %/e  ^75. 

If  a  woman,  warden  of  the  FUct  prtfon,  marries  her 
prifoner,  or  if  a  (herifF,  tiff,  marri^i  a  woman  in  citactf- 
nun  with  him,  in  either  e  ife  it  ivUl  be  deemed  an  cicapc 
in  law.  Pi'fru.'/*  i.y, 

if  a  mjn  hatb  juii^meot  agawll  two  perfon?,  Brtd  both 
are  taken  in  execution,,  if  the  fneriir  :uuer  one  of  tJiem  to 
ell  ape,  he  thill  br  anUverable  for  che  whole  debt,  though 
he  hath  oae  of"  them  i:i!t  in  cuilody.  1  RI.  d&r.Sia. 
Ent  in  an  attioa  on  the  euft,  tried  before  Lord* 
in  for  an  ei'cape  of  one  of  two  defendant;,  under 

very  favourable  circumtUnces  for  the  officer,  his  LordsHp 
left  it  to  the  jury,  whether  they  would  find  the  whole  nf 
plaintifF^  debr,  in  damages,  or  only  half,  and  the  jury 

Uy  S:.y.  $  &  9  SftL  3,  cap.  fj.fiB*  Si  It  ii  enacted, 

II  Thit  if  the  mardial  or  warden  for  the  time  being,  or 
their  refpeftive  depury  or  deputiei,  or  other  keeper  or 
beepers  of  any  ot^cr  pi  i ion  or  priibniu  fnall,  afttj  one 
day's  notice  in  writing  given  for  that  purpofe,  rtfufe  to 
Ihew  any  nriforzer  commitied  in  execution,  to  t;v  c;..:. 
tnr.  at  whofe  fuit  fuch  prilbner  was  committed  or  charged, 
or  to  hbs  attorney,  every  fuch  reiufal  Ibaft  be  adjuJgsd 
to  be  an  *fatpt  in  law  .", 

3.  In  ti  vXatfcotti  the  fhenff  is  to  anfwer  for  the  efcape 
of  his  baiJifj  as  the  bailiff  if  fbrtnat  of  hi*  Urvant:  ani 
aeHoii  on  the  cafe  lies  againft  the  Jheriir  for  an  efcape  upon 
mcfne  procefi,  buaufe  ibepiwtiiff  h  prejuJietd inhitfy'ttby 
it,  CiQ.Eliz.  6ij,  625  :  t  Davi*.  Abr.  183—  See  alio  Gv.. 
,  .  -  41^:  D$te  14 1  See  Bail  Ni  Priw  59, 60.  Where 
■a  perfon  is  in  coftody  on  mefne  procefst  and  being  our> 
Jawed  after  judgment  at  the  fuit  of  another,  thejudgaient 
creditor  brings  a  warrant  oc  a  tapitu  Pihgntttm,  and  der 
liver  J  it  to  the  fherijf  *%  ofHcer,  who  hath  nini  in  rutlody  ; 
if  the  oflicer  afterward*  permits  the  perfon  to  efrape, 
though  be  refufe  to  execute  the  warrant,  the  fberitf  u 
chargeable  in  aClion  on  the  cafe,  5  R*p.  SgT 

Whe^e  one  Uia  the  cuitoc?y  of  a  gaol  of  freehold  or  in^. 
beritance,  and  commits  it  to  another  perfon,  who  is  In- 
fuffictenr,  the  fuperioris  anfwcrabJc  for  all  cfenpes  furr- 
ed by  hii  inferior  ;  but  if  the  inferior  be  futneienr,  the 
action  thou  Id  be  brought  again  it  him,  and  noc  again  it  the 
foperior.  See  9  O*  9^  ;  z'J'm.ho-.  2  Lev.  158:  J  Pint. 
314:  z  MJ.  1 1 9  :  4  Rep.  C/S. 

Alfob.y  Stat.  ttri  $*  t*p*  *j*ftft>  n,  ithenacl- 
c,\,  ■  ihat  the  otHce*  of  marlhal  of  the  King's  Bench, 
prifon  and  warJen  of  the  FLr?t  fhall  be  executed  by  the 
fcveral  per fons  to  whom  the  inheritance  of  the  prifons, 
prifon* hOofes,  ^c.  of  the  laid  prifoaa,  or  either  of  theTOf 
flijll  then  belong  refptitivety,  in  his  Or  their  refpeclive 
proper  perfon,  StV..  or  by  their  fufneient  deputies  j  f^r 
which  deputies, and  for  all  forfeitures,  efcap«,^nd  other 
mifdemeanor;  in  ihctr  0 dices  by  fuch  deputies  permitted; 


ESCAPE,  (A).  II.— III.  r. 


€tfrf  the  faid  per  Ton  in  whom  -'the  aforefaid  inheritances 
respectively  arc,  fliall  he  *inhverub!e  ;  and  the  profits  and 


r>f  the  U 


ft] 


prison*  fliall  then  be/* 

A  prifoncr  crapes oul 
/-r.  or  the  F/<  r/ ;  the  k< 
he  efcipzd  is  to  be  ch  m 
from  either  of  the  Cta. 
a^uinJl  the  (hcrtfts  of  Li 


ipettive  u 

of  the  Kh 
cper  of  th 
red  with  ii 


them  - 


ft  rial  judgment  agamic 
warden*  i  //  V •■>.  19  ^, 
out  of  the  borough  cc 
biiliiF  thereof,  the  dzt 
£,  R>  of  any  error  to 
Action  01  efcape  wi 
mtniltratof  of  a  liter 


Jf  th 


In  an 


line  l!:c  dcvli  ihouJJ  be  fuy^ctk 
3.  t.  1  \mJe3.  j,  the  death,  of  01 
where  the  action  will  furtive  to, 
fli.ill  not  abate  the  foit.    But  th 


1  ft  be  fog^ctL- 


A11  old  Ihenff  omiES  turning  over  a  pntonsr  in  execu- 
linn  to  lIic  new  IbtrirF,  ic  is  faid  to  be  an  f ft  apt  \  fb  where 
there  are  t*'o  executions  ag&in'i  a  man,  and  in  the  in- 
denture of  turning  over  mention  ij  made  but  of  one, 
3  top.  71. 

U.  There  arc  two  kinds  of  efcjpf-s  ;  TtlrwMrj  and 
vrgiigfitf :  Veluittaty,  is  when  one  arrefts  another  for  felony, 
or  other  crime,  aad  l?ts  him  go  bycoiiJbutj  in  which 
cafe  the  party  that  fxrmiti  the  *fi<*jn  efteemed  guilty  of 
the  crime  cc  minuted,  and  tnu\\  aafwer  for  it  :  A^AVf/rf 
t/iapt,  \%  when  one  is  arreMcd,  and  afterwards  c  tea  pes 
ag.vinft  the  will  of  him  th:it  arrested  him.  or  had  him  in 
cuiWy ;  Ltid  is  no:  pttrfaed  by  fre fti  fuir,  and  taken 
again  beiorc  the  party  purfuing  1 
Ci<r#sp>  y»J^>  36-  And  for  thefe 
gaoler,  <&t.  is  to  bv  fined.  Qn< 
not  amount  to  a  forfeiture  of  a  ga< 
fantifrji  one  will  ;  hut  many  n^giig 
and  the  fine  for  fuffering  a  i-rglii 


loit  fight  of  him. 
igent  efcapci,  the 
li  ftit  efcape  will 
ofiiec,  as  one  -l'h- 


do  it  : 
per  (on 


of  coiir 
Ei?  court. 


%  7>ir.  8 1 . — Sec  ftft  as  to  Eft  apes  Ct 
Tf  any  prifoncr  efcnpea  who  was  in* 
ditors  may  retake  him  by  cap*  aJ/at 
lion  of  debt  on  the  judgment,  or  ayfr/r* 
1  Vint.  269:  3  Silk*  i6d.  If  A  : 
the  confsct  of  the  gaoler  in  a  civil  caf< 


him.  3  R:f>,  32,53  :  j  SfiL  5jO.  But  the  phuu'iir"  may 
retake  him  at  any  time,  St.tt*  S     9  I" 


It  tht 
afterwards 
of  a  conuf 


arden  of  the  for  an 
ifoncr  reiurns  to  tSis  Fla'i 
7  afterwards,  procted*  to 
I  he  action  lie*  againtt  the 
[cape  upon  mefne  procefs 
in      R.  aeitioll  the 


again  it  toe  executor  or  ac- 
tor an  cfcipe,  brcaufe  it 

ecovered  again  ft  the  fheriff 

:he  fame  p!ace,  and  an  ac- 
ainll  them  both,  if  one  of 
not  abare  ;  for  it  b^ing  in 
'Jy  pcrfonal,  the  j^ony  c^n 
e  fur  vivo  r-  Cre.  EIlz  6zz* 


cfcap 
If 

&utt 


i,  hi«  crc- 
-  bi  i  ng  ac- 
j  am  it  bim, 
ipes,  with 
hoc  retake 


e.  2 
the  1 


a  far 

abt>v 


3*r.  17, 

J  permit  the  pnlant r  to  c  fcape,  his  cannot 
kc  him  ;  and  if  the  body  and  jocd?, 
;  taken  in  execution  t  pon  a  Uatu:c-mcr- 
*nun?e  a^r  jc  thtt  he  :h.M  gn  at  large,  it  i% 
lie  whole  execution,  and  tne  ccmuliir  iL.dl 
^ain  :  it  is  Ota*: r wife  if  the  fltcrif!  had  per- 
fi'ciipe,  ihv  execoti  jn  on  the  l&Ttlt  fcvould 


ike  him  even  upen  JiTln  (u::  ;  and  u  he  doc<, 
?r  may  havi  an  aaion  of  treJp&fc  agaittft  him. 

pe  fr»im  the  rules  of  the  ICtng'j  B:nch  prifon, 
he  M^rrtial'*  knowledge^  is  noi  a  vohfutmy 

narthal  of  the  ICtng'i  Butch ,  or  warden  of  the 
ny  other  who  hath  the  keeping  of  piifms  in 
a  voluntary  ckape,  it  is  a  fo;rf;;i:urc  of  the 
f*A.  14.6:  Cfttttr  a  1  a.  And  ihrrc  5^  Itkewife 
penalty  of  500/,  add^d  by  8  &);  g  ffT.  j.  r,  27, 


and  fuch  re:nm  i;  £i»o^  aad  1 
nSt  him  after  fuch  return  ;  bui 


iTJon  ofefcnpe  he* 
is  court  w.il  ifibi? 


needful,  and  therefore,  if  he  return  a  relcue,  an  &f&* 
■  5/  v  lies,  or  a  new  mfws\  for  the  return  of  an  inci^  v- 
tuat  cxecuttoti  b  as  none,  1  Rt>L  S&r.  807;  €•■  j.  (  "vr. 
240,  2,5:  S  Co  42.— See  V/.  A;.  £|cj,  to,  and  6  ifj^, 
5 1  :  C«,        8iid+  and  this  D.icliqnary  title 


Jll.  1.  At  Comnwn  law 
again R  the  HiciitF  for  an  e 
procefs,  or  in  execution,  bm 
cafe,  a  %?,  3^^  :  I  i; 

But  now,  by  an  equitable 


to  remedy 
ion  mi: ire 
upon  ihe> 
r^A^t  30. 


fi'rt/;  (W 
fens  tfipu 
cfcapfs  in 
The  pi 
action 

L. 


or  feme  com  is T  2  f/.v7,  for 

I*  elegit  jn,  may  maintzin  cither  an 
nr  <LLt,  for  an  efoj  c  in  c$£Ctttt&* 
59  : ;Cn,  ffi*  877  j  Djtr  278  See 

itody  ution  a  r&p'tai  KflapQlBtH  is  fuf- 


tton^Af //tu  again  it  the  Ihcnfi,  or  bring  an  acriun  of  debt 
a^ainft  hirn  in  his  own  rigHt.  Ct,        36i,  5  3,  6:9  : 

An  aftion  of  efcape  is  not  a  local  a£lion»  and  the»jefnre 
if  one  efcape  out  of  ihe  it/*? p-^jt^  which  i?  in  S:rryt. 

the. 


the 


W4  1ejex,  Djp  t0  &  Sec  i 
jape  on  m-fofitc?'/'.,  f  declare 


thud  fi-T*U cE- —  If  A 
vita  i*  taken  upon 
an  action  mlhttik* 


a£  iimi  the  titer!  ft*,  {Jjfo  in  ettft : 

T.ir  ditlincihn  fcfnir  u.'v 
fherifif  or  g inter  funrrs  a 
tnofnf  nrocef*  In  eft-ape*  hsisiii 
C>  ,  V  6«i  :  Cm  \  6$.— but  if,  after  judgmmr.  a 
g,blei  cr  foeanVpe/miu  *  dctw  to  efcaps  who  is  charg- 
ed in  motion  foe  a  certain  ftwn  the  debt  immediately 
b'cfo**  hi;  owft,  and  he  is  compile  by  atfion  of 
.  i^in**  W  a  fum  liquidated  and  afcertaiocJ,  to  fit* 
M* f v  the  -.r^ditor  hit  whole  cterwind.  z  384, 

In  dt'clbji  agaMt  the  (Iwfiff  or  gaoler  For  an  efcupe,  the 
jury  cannot  give  a  lefs  fflni  ihiftri  a  creditor  won  I J  haic 
^vcovcicd  again  R  thfc  rr»frnier,  ;  hi  the  fum  indrrfed 
rtn  ih*  writ,  and  the  It'd  fees  of  execution,  il^w 

a.  I«i  rhis  action  it  is  not  ncee/r<ry  m  fet  Forth  all  the 
forms Tities.  required  by  law  ifi  other  cafes,  Ov,EJ;z.  E77  : 

Therefore*  if  upon  a  judgment  obtained  by  the  tcua:or, 
ihe  executor  brings  a  ftirt  fat'titi,  and  Jut  juigmenr, 
whereupon  a  tafiat  fittisfinc.  iiTues,  and  Jf.  15  arretted, 
find  fnJVerei  to  cfcape,  th*  plaintiff,  in  an  action  agamft 
Mia  IheriiF  for  this  eTcapc,  may  declare  hue  Ay  upon  the 
judgment  in  the  Jiiii  faring  wirhnut  the  wing  the  gradual 
proceedings  at  length,  as  is  ufually  dtme  hi  an  action  of 
drb:  upon  a  judgment.  Cttfib*  14$,  145:  3  AfW.  324+ 

So  if  a  defendant  is  arretted  on  a  fwhd  capiat,  founded 
on  an  aiginnl  returnable  io  J?.  R.  in  action  for  hU  cfcape, 
it  M  not  necelTiry  to  fet  fotth  the  origin*]. 

Jf  the  plaintiff  declares  that  he  fucJ  out  a  wrtt  of  exe- 
cution agaiuA  J.  S.  without  fctttng  forth  any  judgment, 
2nd  that  the  defendant  fullered  hiui  to  efcape ;  this  is  an 
incurable  fault;  foj  by  this  mean 4  he  loll  the  benefit  of 
pleading  ml  tict  nrw  th  which  he  might  do  if  the  plaintiff 
hat  ftt  forrh  the  judgment.  l8a*H<i.  37,  56:  1  Lev. 
l^f,  an<J  1  S  •'./.  506.  S.G.  See  ti'ie  D.ts. 

if  v/.  recovers  again  ll  a*  executor,  and  has  him 
in  execution  and  the  (hctiff  fujfers  him  to  etc&pt,  the 
fiction  mutt  I  c  brought  as  executor  in  Lhe  only, 
cad  net  in  the  dibit  and  deimeti  1  Lutiv.  ^931  Cwi&. 

If  the  plaintiff  declares,  that  the  prlToner  was  rom- 
mitied,  and  efeaped,  but  doei  not  fay,  prnat  pant  ftr 
yet  upon  a  genera!  demurrer  this  lhatl  be  good  j 
,  ■  -i.  »  -L'iicii   wi\b  ihe  efcapCi  :snJ  the  com- 

only  inducement,  a  X»tL  565  :  5  MJ.  8.  j".  C 


ror  the  gii 

Hutment  only  iuducci 
See  %  Leu ^393. 

in  efcape  the  pi 
and  his  wife  iu  exreuti 
them  to  efcape,  and  tl 
band  only  wa&  tak»A 
due  fro'ct  the  wife  beft 
th^it  lofficienu  and  1 
for  the  fabjLnce  of  1 
foant  lo  the  dci-ijrarioi 

.!>o  m  ^n  rttti^n  on  fhe  cafe  for  the  etc  ape  of  .V*  where 
the  jury  found  that  Jt  was  taken  hy  J.  S.  thu  former 
,  y.ii  not  by  th<>  defendant,  the  prefrnt  fhtriffj 
e;jt  Ji tiding  Am  be  wii  legally  in  his  cifcJbdy,  and  that 


ttiff  declares,  that  he  had  J.  S. 
,  aid  that  the  defen JAnt  fuffered 
m  !ly,  that  Lhe  huf- 

CJOBC-Ittfofi  (jt  being  fur  a  debt 
Coverture)  and  that  he  clipped  t 

plaintilf  Ihall  have  judgment  j 
jfJ'tJc  U  found,  though  not  pur- 


he  fuffered  him  to  efcape,  the 

An  admini^araa  may  ntainialn  cm  aOion  iu  htr  owrt 
name  agarnil  the  mnrCliall  for  the  tfcitft  of  a  prtfonei  in 
cxecqiior  o;t  a  judgment  obtained  by  het  ...  admin] 
trix.  a  Vl  rvw  i?^.  ia6. 

tToder  a  count  fur  a  Xyhmtjtvy  efcape,  1  he  plaint  IS"  jr^y 
give  evidence  of  a  wsgligm/  efcape:  and  th?  defendant 
nolt  plead  a  re  taking  on  a  frc/Ji  purfuir  r«  fuch  count 

In  debt  foranefeapc  agejoll:  ibe  [heri^  tbe  jodorJc^ 
ment  of  aas  ^  izvmUu  on  the  m./^  is  fuHtelent  evi- 
di-nce  of  its  having  been  delivered  to  him.  Bat  a  ItgaJ 
arrtH  muft  be  proved  in  Inch  action.  Crap,  63, 

JJy  the  Sraf*  K  b"  9  /f"  J*  r^*j>,  #7*/  '/.'ja,  it  tl  evic- 
ted.   (t  That  it  fiiall  be  JatvfcJ  fcr  any  perfon,  having 
•  caufc  of  action  again  it  the  warden  of  th\?  Plttt  prifon,  \>\vn\ 
I  hill  h'led  iu  the  courii  i.-f  Common  Plena  ox  Egcbe^urr 
againii  the  warden,  and  a  rule  being  givemo  plead  there- 
to to  be  out  tight  days  at  moll  after  &  ting  fuch  bil?,  to 
1  iign  judgmrot  againli  the  warden,  ualcS  he  plead  1^ 
the  biii  iviihin  three  day*  after  fuch  ride  h  out." 

TV*  Tf  the  ptlfon  takes  fire,  by  mear.i  wlierecT  the 
prifnncri  efeape,  thi*  lhall  excufe  the  Ibejiff,  and  he  may 


Bill  »f  the  p'ifon  was  broke  by  vtt#b  and  Fraiivrsi  tise 
King's  fubjec:-s  thi*  ihall  not  exeule  Man,  for  he  ui^y 
Jiave  his  remedy  over  again:!  thefe.  Ibid, 

When  a  piifon?r  tortioufly  cfcapes  from  rhe  culbdv  of 
the  ^aoier,  hi  may  hi-  K-:ukcu  ;  iii J  Lite  ihixitT,  c^f.  i'r.iiV 
purfue  a  peribn  efcapiiig  into  that  or  any  other  vouni) 
and  if  he  retakes  the  prtfoner  on  freth  purfuit  before  ac- 
tion brought,  it  fliall  exiufe  the  flierifF,  for  there  the 
prifoner  mall  be  faid  to  be  in  execution  {till,  3  44  ; 
Ct^>r.e^7i  1  7^.  1++  ;  t  R&d&r,  So3.  And  ujjere 
the  iheritf  U  cc>  atil^tr  the  lsj:  er^d  damage*  for  fjtli 
ef^ape,  he  lhall  have  his  counter  rerovdy  againlt  the 
pany  efcaping  ;  and  may  take  him  ar  any  time  and  place, 
and  imprifon  him  till  he  hath  fitiified  the  Ihenffas  much 
as  he  hath  paid  to  the  p!aints!f;  or  he  may  bring  an 
□cVion  upon  the  cafe  againltthe  prifoncr*  and  fa  relieve 
nimfeli  s  Cr^Elm.  593. 

it  was  iormely  held  that  the  lhcrin'T  W,  might  give 
frefh  purfutt  in  evidence,  and  need  not  have  pleaded  it. 
See  1  Mtd.  1 16  :  t  Shi.  13. 

But  uuw,  by  Stat,  8^9  3.  cap.  27. y^?.  fi.  it  ij 
enacted,  "That  no  retaking  on  frc/h  purfuit  lhalE  be 
given  in  evidence,  unlefs  the  fatne  be  fpetially  pleaded  ; 
nor  fliail  any  fpecial  pica  be  allowed,,  unltfs  oath  be  iir fit 
made  in  writing  by  the  defendant,  and  hied  iji  the  proper 
office  of  the  refpedjre  court  >.  that  the  pn toner  forwhofe 
efcapc  fuch  icuon  is  brought,  did>  ^dsvi  hh  eM/tat, 
jtrivit/ vr  ianulcJgf,  make  fat h  efc ape;  and  if  fuch  affi- 
davit thai!  :li  any  time  afterwards  appear  to  be  fjjie,  sd 
the  defendant  (hall  be  convicted  thereof  by  due  courfe  of 
law,  he  lhall  forfeit  the  fum  of  eco/.*1  See  ti'de  Sheriff, 

A  voluntary  return  of  a  pHl^er,  afttr  an  efeape,  be- 
fore action  brought  is  equivalent  to  a  re-taking  on  a 
fa  ib  pas  hi  it  t  but  it  mull  be  pleaded,  a  Term  Rff.  \zb. 

Next 


ESCAPE,  (B).  I.  IT. 


(B).  Next  as  to  Escapes  is  cri.v.in  \l  cases. 

I.  i.  What  JbtiU  be  deemed  an  Efcape  ;  2  <wl>rre  it 
/ball  be  adjtulged  Voluntary,  and  where  Negligent. 
II.  Where  the  Prifmtr  may  be  re-taken  after  an  Efcape, 
ami  where  the  Efcape  is  excufrd by  /tub  a  Re  tak- 
ing :  or  by  Killing  the  Prif.no,  tf  be  latmot  be 
re-taken. 

III.  1 .  Hou:  the  Officer  faring  an  Efcape  is  to  If  in- 
dited, a~.d  2.  Lav  the  Efcape  is  t)  he  tried  and 
adjudged. 

IV.  Of  tic  Punifhmcnr  cf  1.  vo!i?nta'y,  nnd  2.  nrgli- 
gent  Efrapes;  and  3.  OfPerfsns  aiding  and  a  fil- 
ing Prifcners  to  attempt  their  EJtafe. 

1.  :.  A  man  mud  be  committed  to  prifon  by  lawful 
y  iftimttt]  or  breach  of  prifon  and  cfcaping  is  not  felony. 
If  a  party  is  commuted  for  trcafon,  to  break  prifon  and 
efcape  is  but  felony  ;  but  if  a  prifoner  let  out  traitors,  it 
wiil  be  treafon.  SI.  P.  C.  109:  2  Inf.  coo.  Where  one  is 
impri toned  for  petit  lateen) ,  or  kijling  a  man  /I-  de- 
fauhrdo,  fcfr.  to  break  prifon  and  efcape  is  not  felony  ; 

and  if  a  prifon  be  fee  on  fire,  not  by  the  piivity  of 
the  prifoner  he  may  break  prifon  for  the  fifery  of  his 
Jife.  2  InJ}.  590.  A  gaoler  refuting  to  rec  eive  a  perfon 
arrcfted  by  the  conilablc  for  felony,  whereby  he  is  let  go, 
is  guilty  of  an  efcape;  but  there  mud  be  3:1  aclual  arrcir, 
whkh  arrcA  mutt  be  juftinablc,  to  make  an  efc3pe;  for 
if  it  be  for  a  fuppofed  crime,  where  no  crime  was  com- 
mitted, and  the  party  is  neither  indicted  nor  appealed, 
iJe.  it  is  no  efcape  to  fuller  a  perfon  to  go  at  large. 
Fitz.  Corcn.  224  :  Bro.  Efea.  27,  28.  Jf  a  private  peilbn 
nrreft  another  for  fufpicion  of  felony,  be  is  to  deliver 
him  to  a  public  ofiicer,  who  ought  to  have  the  cuitody 
of  him ;  for  if  he  let  him  go,  it  will  be  an  cfenpe.  2 
Ha:d.  P.  C.c.  19.  And  if  no  officer  will  receive  him, 
he  is  to  deliver  him  to  the  towuthip  where  arretted  . 
get  him  bailed. 

A.  a  mere  private  roan,  knows  B.  to  hive  committed 
felony,  and  thereupon  airefts  him  ;  he  is  lawfully  in  cuf- 
tcdy  of  y/.  until  he  be  dilcharged,  by  delivering  him  to 
a  conflable  or  common  gaol;  and  therefore  if  he  volun- 
tarily fuffers  fuch  perfon  to  ekape,  ihough  he  were  ro 
©nicer,  nor  B,  indicted,  it  is  felony  in  A.  £ut  it  i  < 
wife  if  he  never  takes  him  nor  attempts  it,  and  lets  hitn 
go.  1  Hale's  Il.yf.  P.  C.  594.  Juliices  of  peace  in  their 
lelfions  are  em  powered  to  inquire  of  efesprs  of  peifor.s 
arrcfted,  and  impnfuned  for  felony.  Str.t.  1  B.  3.  c.  3. 

2.  There  on  be  no  doubt,  but  that  where  ever  s:i  offi- 
cer, who  hath  the  cuilody  of  a  prifoner,  char 

guiity  of  a  capital  offence,  doth  knowingly  yivc  him  his 
Iberty,  uith  an  intent  to  favc  him,  cither  Iron  his  ui.il 
•r  execution,  he  is  guilty  of  a  voluntary  efcape,  and 
thereby  involved  in  the  guilt  of  the  fame  crin:c  01  w1  it  I 
the  piifoner  was  guilty  ar.d  dood  charged  with.  And  ic 
feems  to  be  the  opinion  of  Sir  Matter:*-  Side,  that  in 
feme  cafes  an  officer  may  be  aojutlgcd  guilty  cf  inch 
efcape,  who  hath  not  fuch  intent,  but  only  lr.c.ir.s  to  give 
Lis  prifoner  that  liberty  which  by  the  law  he  hah  no  co- 
kurof  right  to  give  him. 

Thus,  to  bail  a  perfon  not  bi.ilabie  by  law  is  a  ne|H- 
geot  elvape.  Pkntd.  476.  And  it  is  laid  that  the  crime 
is  equal  in  a  jullice  of  pi-ace,  for  i«king  a  felon  cut  0/ 
ptifou,  without  bail ;  or  fuifcring  I1i.11  10  go  at  icrge 


without  committment,  £rV.  where  the  offender  ccnfeiTctH 
the  felony,  as  it  is  in  the  cafe  of  a  gaoler's  ptrmiting  an 
cfc3pe.  Dalt.  382. 

If  the  gaoler  fo  clofcly  purfue  the  prifoner,  who  fliea 
from  him,  that  he  retake  him  without  lofing  fight  of  him, 
the  If  w  looks  on  the  prifoner  fo  far  in  his  power  all  the 
time,  as  not  to  adjudge  fuch  a  flight  to  amount  r.t  all  to 
an  efcape;  but  if  the  gaoler  once  Jofe  fight  of  the  pri- 
foner, and  afterwards  retake  htm  be  feem?  in  ilrict  uef* 
to  be  guilty  of  an  efcape;  and  a  fortiori  therefore,  if  he 
kill  him  in  the  purfuit,  he  is  in  like  manner  guilty,  tho* 
he  ne\er  loft  fight  of  him,  and  could  not  otherwife  take 
him,  not  only  becaufc  the  King  lofes  the  benefit  iie 
might  have  had  from  the  attainder  of  the  prifoner,  I  / 
the  forfeiture  of  his  goods,  tilfc.  but  alf.»  becaufc  the 
public  juflice  is  not  fo  weld  famfied  by  the  killing  him 
in  fuch  an  extrajudicial  manner,  z  Ih:.  ';.  P.C.  c.  19^ 
See  poji.  Dfv,  II. 

II.  It  feems  to  be  clearly  agreed  by  all  the  books,  tine 
an  officer  making  a  frefh  punuit  after  a  prifuner,  who  h.vh> 
cfcaped  through  his  negligence,  may  retake  him  at  an>t 
time  after,  whether  he  find  him  in  the  fime  or  in  a  dif- 
ferent county.  And  it  is  f.iid  generally  iu  fome  books, 
that  an  officer  who  hath  negligently  Juffrred  a  prifoner  to 
efcape,  may  retake  him  whrre-evei  he  finds  him,  without, 
mentioning  any  frefh  purfuit ;  and  indeed,  fincc  the  li- 
berty gained  by  the  p*ifotier  is  tclwify  to  his  civrt 
-wrong,  there  feems  to  k  no  icafon  he  tho.'id  take  any 
manner  of  advantage  from  it.  Hut  where  a  gaoler  hath 
■xdu.i/'vily  furrered  a  prifoner  to  efcape,  it  is  Lid  by  frine 
that  he  can  no  more  jufiify  the  retaking  him,  than  if  he 
had  never  had  bun  id  CQfWy  before,  becaufe  by  his  owa 
free  content  he  hath  admitted,  that  he  hath  nothing  ti> 
do  with  him. 

Wherever  a  prifoner,  by  the  negligence  nf  Kla  kecpe.% 
gets  fo  far  cut  of  his  power  that  the  keeper  lofes  fight  kX 
him,  the  k:ej*er  is  finable  at  the  difcretion  cf  the  courr* 
notwithftaoding  he  retook  him  immediately  after;  for  it 
feems  agreed,  that  this  is  to  be  adjudged  a  negligent 
efcape,  which  implies  an  offence,  and  confequen  l>  that  ic 
mult  be  pn.nl/bamc.  It  is  true  indeed,  thai  in  m  aclion 
agdmft  a  gr.oler  for  fufTcring  onearsvlied  in  acivii  aclibh 
to  efcape,  it  is  a  good  cxculc  for  the  gaoler,,  that,  brfoie 
the  ac?.ion  brought,  hef  ek  the  prifoner  upcnyT//>  ft.  t, 
wiii  rh  ?•  well  maintained  by  (hewing  iha*  he  p;.htcd  Kilo 
i#'.Kiedievth  after  notice  of  the  eicApe,  thouph  it  were 
f,  me  hours  after  ir,  £nd  retook  him  ;  but  it  does  not  from 
the  itJ.e  e^cufe  will  icr\c  for  the  ne- 
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?  rl  .1  j;r becaufe  this  i:  an  oJVnce 
blick,  but  the  other  is  only  a  pJ&Vkie  damage 
neither  will  it  he  an  luriillip  to  the  of. 
poled  to  f'-.ch  punilhrncnt  as  t br  Ooutr,  in 
;il  think  fit  to  ::r.pofe  upon  hiin  tar  ihsne- 
.o^f  a  trimm  d,  jut  it  would  be  to  1 1  liable  10 
fcapr,  for  Uifor'.ng  a  pufon  in  his  cuilod'.^ 
r,n,  to  efcape;  f«ir  that  in  the  former  c.(e 
the  court  won'.d  moderate  his  fine  according  to  the  cir- 
cumit-ncei  of  the  vxheric  matter,  snd  would  mrjinly  mi- 
tigate, if  not  whoiiy  excufe  it,  if  he  fhould  .ij  f'.'i.r  to  h.ivjp 
taken  all  n-i.foni'b.e  tare:  but  iu  ihe  oilier  c;.fe,  if  h~ 
fliould  be  liable  to  an  aclion,  his  ju.lf  larm  would  not  lie 
in  the  diicmiOii  cf  the  court,  l  ut  he  would  be  bound  'o> 
pr.y  ihv  v.hclc  dct'j  ftp  whhlx  ti.e  pmty  v,as  in  cudodv, 

ft 
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1/  (fie  tftan,?  IVuM  l>c  adjudge*!  a him.  However 
ir  U  fen  , in,  that  h  will  be  no  ad.autagc  to  a  gaolrr  to 
jl'  r«k«  his  |>rift:  i  r,  a,  ter  he  b-en  fined  frr  the  eft-ape, 
us  iilhowo  in  she  pi  i-u'lt-ns  ftflion'of  JUwk.  f*.  C.  rdfo  it 
is  clrtiir  tli  at  be  tin  no!  racu'fg  himfelfby  killing  a  priianer 
in  1  lie  piufoic,  though  Jio  couIJ  not  poffiblv  retahc-  him  ; 
I>ht  mult,  'in  fuch  cafe,  ha  contcntrd  to  fubmit  to  fu^h 

"  hi!  negligent*  (hall  ap^r-ar  to  tic  fm  c,  a 
P.  C*  (.  19. 

Iir.  1.  The  imtirWrit  mnft  r.vpreft'y  fi,ew,  iTinr  the 
party  «JrJ  *fcluaily  in  the  defendant*!  cutody  for  a  crime, 
.  fl  ii,  or  commitment  for  tt ;  ntj  rli.it  it  ia  not  fuf- 
&  irn:  to  f.i ihat  hi  was  in  th*  defendant's  cuftody, 
^nd  cfratged  with  fuch  a  dim?;  for  that  a  pcrloq  in, 
<uttody  may  be  ft)  charged,  and  ye:  not  be  in  cudndy  by 
1  IHjfl  of  futh  charge:  and  it  teems  alfo,  th-it  every  fuch 
i.*  diet  mem  mtfft  ex*  pie  My  (hew  that  the  prifoner  went  at 
large.  Alia  it  (tents  neceffary,  to  fhew  the  time  when 
the  onence  was  committed,  for  whkh  the  party  ^r,s  in 
cvHody,  not  orly  thnt  it  may  appear,  that  it  was  prior 
10  the  efcape,  but  alfo  that  it  wns  fubfequent  to  th«  hft 
general  pardon*  Alio  it  feems  clear,  that  every  indift- 
!;:.-  a  voluntary  ritape  rooft  alledge  sbat  the  de» 
frrnhnt  ftlu:ive  &  nJ»nterii  A*  B*  Ad  la-gum  in  i&mtfi  ; 
and  oiutl  alto  fnew  the  fpeciea  of  the  crime  for  which  the 
party  w*3  imrrifyned*  Tor  it  is  not  fuflkient  to  fay  iu 
genera],  that  he  was  in  cuftody  for  felony, 

1  he  crime  of  ine  pri  Toner  eft  aping,  for  which  the 
gaoler  is  aofwerabk-,  mutt  be  fuch  as  it  was  at  the  time 
if  the  rfcape ;  as  where  a  pern:n  is  commitcd  for  dan- 
£:rrotfly  ending  another,  it  is  trefpafs  only,  and  not 
f>ionv ,  till  the  puny  wounded  ii  dead :  and  he  who  fuf- 
iWan&lhrr  to  efcane  who  wai  in  cutfody  for  felony,  can- 
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l*t;*Tt  by  any  other  mta^  w  hatjcti-fr,  jt  (ecms  ^terd, 
iaat  the  ptrfciii  who  has  them  in  iuh\dy  u  in  no  cafe 
puaulhubie  It.r  ihtir  efc*^  except  in  feme  fpeikl  t:ifes} 
iihul  j[  be  p/rfented  ;  for  by  Stat,  Wvj}*  1  *  c .  it  U 
enaded  that  41  Nothing  be  dcmunJcd  nor  taktn,  nor  1e- 
lirdby  the  flicriii*,  nor  by  any  other,  ft  r  the  tk'^pe  of  a 
rl  uf,  01  ft'lcrn,  until  it  be  judged  ft^r  an  efbFjpc  by  the 
jprticta  ineyie;  and  ihjt  be  v,Uo  At  ts  other  wife,  mail 
rtdoie  to  him  or  them  that  have  paid  it,  as  much  as  he  Or 
thry  have  taken  01  received^  and  u  much  alio  unto  the 
krn2/' 


k  hath  Wn  Adjudged,  ili^t  this  .T  irt:te  rcl^raim  nnt 
the  court  of  K'np,**  Bench  from  receiving  fu:h  prtfent- 
ment*;  fonh.it  it»  jurifd^ion  includes  i n'n  that o/jofJke* 
in  evre,  ,%nJ  this  court  i{  ittelf  the  highcil  wart  of  cyic. 

h  U  farther  en -tiled  by  Stat.  31  £,/.  t»  f  14.  "That 
the  efcape  of  t!iirm  and  feloni,  and  rhe  chattels  of  fe- 
lons, and  of  fugitives,  and  a'foeJ'capcs  of  clerk*  convttts, 
out  of  tlirrr  ortUnaryfs  pnf'on,  from  thcrccfortb  to  be 
judged  before  any  of  the  Kin£*i  juiticci,  fbalJ  he  levied 


all  fa 


Hie  Hme 
implied, 
tay  take 
ibices  of 
icgligcat 
tot  bail- 


Irom  timr*  to  time,  aa  they 
prill  05  lime  :o  ,om: Ky  ^vhich  it  frei 
that  other  juflicej,  as  well  as  ihofe  in 
ccgniftn:e  of  efcapes ;  and  it  ii  certain 
gaol* del ivrry  miy  punirh  juftizciol  peat 
elVnpe,  in  admitting  perfoas  to  ba»t  w 
able,  z  tltnvL  f'.C.c.  to. 

Atid  it  h  farther  cnacled,  by  Stat.  1  Ilkb.  y  ^.3, 
l*  Thar  jufiires  of  peace  fiiaJl  have  authority  tointjuire, 
in  their  feiHons,  of  ili  manner  of  efcapt*  of  every  perfon 
arrxfllrd  and  imprifbned  for  felony/1 

Wherever  a  a  cfcape  is  finable,  thl  preretittrient  of 
tt  h  iravcrfab.e;  but  where  the  cflence  is  amerciable 
only,  there  the  prefcutment  is  of  irfcjj  condulive;  fuch 
aincrcem?tsti  being  reckoned  amon^  thofe  misbn*  df  qtti- 
frut  hta  titiat  l/.t:  and  this  ditilnctk  n  feems  to  be  well 
warranieJ  by  the  old  books,  a  f/rtxui.  P.  C.  c.  irj« 

IV,  t*  J  -nhntsty  tfw;*  amounts  to  lite  fame  bind  cf 
crime,  ar.d  ii  pcmlhablc  in  the  famedegree?  is  the  offence 
of  which  ihe  party  wa*  guilty,  and  for  which  he  was  in 
cuftcdy,  whether  it  be  treafon,  felony,  ortrefpafs;  and 
whether  the  pcrfbn  cliaping  were  aclually  commuted  to 
'  11  gaol,  or  under  an  *rjeif  only,  and  not  committed; 
and  whether  he  were  attainted,  or  only  accufed  of  fuch 
crime,  and  ncit!ier  indiflr d  nrr  appealed:  and  it  is  laid 
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been  acquitted  on  an  indictment  o 
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$tit  the  officer  cannot  be  thm  paniiljed  till  theorist' 
nr.f  delinquent  hath  iitlualiy  received  judgment,  or  been 
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pii:cipal  party,  the  t-fficer 
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K  P.  C.  588,  9 :  2 


/Mlo  fuch  an  efcape,  fulfcred  by  one  who  wrongfully 
takes  upon  him  the  keeping  of  a  gao!,  fcems  to  be  pu. 
ntfhubfe  in  the  fame  manner  as  if  he  were  never  lo 
rightfully  intitled  to  fuch  caftody  ;  for  that  the  crime  h 
in  both  cafes  of  the  very  kmc  i  I  c-nftquence  to  she 
public;  and  there  teems  to  be  no  tcafon  that  a  wrong* 
lul  oliicer  fhoufd  have  greater  favour  th^n  a  rightful,  and 
that  for  no  other  reafoo,  bus  becaufc  he  it  a  wrongful 
one.  2  Harjih.  P.  G*  c.  19.  . 

Alfb  if  the  warrant  of  B  committment  do  plainly  and 
exprefsly  charge  the  party  wish  treafon  or  felony,  but  in 
Jomc  other  refpccl  be  not  fliiflly  formal,  yet  it  fcems, 

that 
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that  it  may  be  probably  argued,  that  the  gaoler  fufter- 
ing  an  efcape,  n  as  much  punilhable,  as  if  the  warrant 
were  perfectly  right.  2  Haxvi.  P.  C.  c.  19. 

None  lhall  fuftcr  capitally  for  the  crime  of  another  ;  fo 
that  a  principal  gaoler  is  only  finable  for  a  voluntary 
efcape  fuffered  by  his  deputy,  2  Hawk.  P.  C.  r,  19. 

2.  Whoever  Jefacli  occupies  the  ojHcc  of  gaoler  is  li- 
able to  anfwer  for  a  negligent  efape\  and  it  is  no  way 
material  whether  his  title  to  the  office  be  legal  or  not. 
2  liu-ivi.  P.  C.  c.  19.  A  fherifF  is  as  much  liable  to  an- 
fwer for  an  efcape  fufFercd  by  hi:.  bailiff,  as  if  he  had 
actually  tattered  it  himfelf,  and  the  court  may  charge 
either  the  Iherifr  or  bailiff  for  fuch  an  efcape;  and  it  a 
deputy  gaoler  be  not  fufficicnt  to  anfwer  a  negligent 
e(cftp«|  his  principal  mud  anfwer  for  him  ;  but  if  the 
gaoler  who  fu fieri  an  efcape,  have  an  eftafe  for  life,  or 
ycais  in  the  office,  it  is  not  agreed  how  far  he  in  revtitiun 
is  liable  to  be  punifhed.  2  Haivl.  P.C.  c.  19. 

Wherever  a  pcrfon  is  found  guilty,  upon  an  indict- 
ment, or  preferment,  of  a  negligent  efcape  of  a  crimi- 
nal actually  in  his  cultodv,  he  ought  to  be  condemned  in 
a  certain  fum  to  be  paid  tu  the  King,  which  feem*  molt 
properly  to  be  called  a  Fine. 

It  hath  been  holden,  that  a  n  ^tig  tni  efcape  maybe 
pardoned  by  the  King  before  it  happens,  but  that  a  'vo- 
luntary one  cannot  fobe  pardoned.  2  Hawk*  A  C.  c.  19. 

And  it  fecms  by  the  Common  law,  the  penalty  for 
fullering  the  negligent  efcape  of  a  perfon  attainted, 
was  of  courfj  ico/.  and  for  fuffding  fuch  efcape  of 
a  perfon  indicted,  and  not  attainted,  was  5  h  but  if 
the  pcrfon  efcaping  were  neither  attainted  nor  indit- 
ed, it  fcems  that  it  was  left  to  the  difcretion  of  the  court 
to  aflefs  fuch  a  reafonablc  forfeiture  as  fhould  feem  pro- 
per;  and  if  the  party  had  twice  efcaped,it  feems,  that  the 
penalties  above  mentioned  were  of  courfc  to  be  doubled; 
yet  it  fecms,  that  the  forfeiture  was  to  be  no  greater  for 
fuffering  a  prifoner,  committed  on  two  fevcral  accufa- 
tions,  to  efcape,  than  if  he  had  been  committed  but  on 
one.  zHa-A.P.C.c.\9. 

As  to  the  manner  offences  of  this  kind  arc  punifhable 
by  itatutc,  it  is  recited  by  Stat.  5  Ed.  3.  c.  8,  That  per- 
fons  indicted  of  felonies  in  times  paifc,  had  removed  the 
indictments  before  the  King  and  there  yielded  them- 
felves,  and  by  the  marlnals  of  the  King's  Bench  had 
been  incontinently  let  to  bail,  and  after  had  done  many 
evil  deeds.  t^V."  And  thereupon  it  is  enacted,  M  That 
if  any  fuch  prifoner  be  found  wandering  out  of  prifon, 
by  bail,  or  without  bail,  and  that  he  be  found  at  the 
King's  fuit.'or  at  the  fuitof  the  party,  themarfhal  which 
fhalj  be  found  thereof  guilty,  thall  have  half  a  year's 
imprifonment,  and  be  ranfomed  at  the  King's  will ;  and 
the  jutlices  lhall  thereof  make  inquiry  when  they  fee 
time  ;  and  as  to  the  marrtials,  it  fhall  be  done  within  the 
\erge  that  which  reafon  will.  And  in  cafe  that  the 
marfhals  fuller  by  their  afient  fu*h  prifoncrs  to  efcape, 
they  fhall  be  at  law,  as  before  the  time  of  the  ilatutc 
they  had  been.  And  the  King  intendeth  not  by  this  fla- 
tu:e  to  lofe  the  efcape,  where  he  ought  to  have  the 
fame." 

Alfo  it  is  enacted  by  Stat.  19  H.  7.  e,  10.  "  That  every 
fhcriff  have  the  cullody  of  the  King's  common  gaols, 
during  the  time  of  his  office,  except  all  gaols  whereof  any 
pcrfon  or  perfons  have  the  keeping  of  clt;;tc  of  inheri- 

VoL.  I. 


tance.— And  that  all  letters  patent  made  for  term  of  \\fet 
or  years,  of  the  keeping  of  the  faid  gaols,  ife.  fhall  be 
annulled  and  void." — The  penalties  for  efcapes  inflicted 
by  the  fubfequent  pa:t  of  this  Itatute,  have  been  expired 
30<?.ve  200  years.  See  RuffheaJ'i  Statnla :  1  Burn's  Jufi. 
and  Lcattfs  liaviic.  P.  C.  ii.  c.  20.  §  35-/>-  207. 

3.  Uy  S:at.  i6GVo.  2.  c.  31,  It  is  enacted,  That  per- 
fons who  any  ways  afliit  a  prifoner,  committed  for  ttrafn, 
or  felony ,  to  attempt  his  efcape  from  any  gaol,  fhall  be  ad- 
judged  guilty  ot'/elcny  and  be  iraifjutcd \  and  if  the  pri- 
foner be  committed  for  any  other  crime ;  or  upon  procefs 
for  100/.  debr.  the  offenders  are  liable  to  fine  and 
impnionment.  And  where  any  perfon  conveys  any  a>msy 
bijirumeut  or  dtfguife,  to  a  prifoner  in  gaol  tor  felony,  &e. 
or  for  his  ufe,  in  order  to  an  efcape,  it  is  likewifc frUny 
and  tratsfpirtatlon.  Alfo  if  oneaflill  any  prifoner  to  efcape 
from  any  conftablc,  or  other  olhccr  or  perfon  in  whof<$ 
cullody  he  is,  by  virtue  of  a  warrant  of  commitment 
for  felony,  it  is  declared  to  be  the  like  ofF.-nce. 

See  alfo  Stat.  6  Geo.  1.  c.  23.  §  5 :  24  Geo.  3.  c.  56  ; 
where  to  afliit  felons  convi£t  to  make  their  efcape  from 
the  perfons  to  whom  they  are  delivered  to  be  tranfported 
is  felony  without  clergy.  See  3  P.  IVms.  439. 

The  indictment  on  the  above  Stat.  16  Geo.  2.  e.  31, 
mull  #ate  that  the  inltruments  were  conveyed  to  the  pri- 
foner, with  a  defign  to  effectuate  his  efcape.  But  no 
indictment  can  be  maintained  on  this  llatute  for  con- 
tributing to  the  efcape  of  a  prifoner  committed  on  fuf- 
picion  only.  See  Leach's  Hawk.  P.  C.  ii.  c.  21.  §11. 

See  further,  relative  to  this  fubjeitof  aflilting  prifoner* 
to  efcape,   this  Diet,  title  Refcue:  and  2  Havut.  P.C. 

C.  21. 

See  further  as  connected  with  the  general  fubject  of 
Efcape,  titles  Prifon- breaking*  Prifoner. 

Esc  ape- Warrant.  If  any  perfon  committed  or  charg- 
ed in  cuftody  in  the  King's  Bench  or  Fleet  prifon,  in  execution, 
or  on  mefne  procefs,  iffe.  go  at  large  ;  on  oath  thereof 
before  a  judge  of  the  court  where  the  action  was  brought, 
an  efcape -warrant  fhall  be  granted,  directed  to  all  fheriffs, 
tfc  throughout  England,  to  retake  the  prifoner,  and  com- 
mit him  to  gaol  where  taken,  there  to  remain  till  the 
debt  is  fatisfied  :  and  a  perfon  may  be  taken  on  a  Sun- 
Jay  upon  an  efcape -warrant.  Stat.  1  Ann.  c.  6.  And  the 
judges  of  the  rcfpcctivc  courts  may  grant  warrants,  upon 
oach  to  be  made  before  perfons  commiflioned  by  them  to 
take  atiidavits  in  the  country,  Much  oath  being  tirlt  filed) 
as  they  might  do  upon  oath  made  before  th£Oafelve*j 
5  Ann.  c.  9. 

A  ihcrifT  ought  not  to  receive  a  perfon  taken  on  efafe- 
ivarrar.t,  itfe.  from  any  but  an  officer ;  not  from  the 
rabble,  SjV.  which  is  illegal.  3  &Z&449.  A  Pcr^°- 
being  arrelted  and  carried  to  Newgate  by  virtue  of  an 
efcapt-<warrant,  moved  to  be  difcharged,  becaufc  he  faid 
he  was  abroad  by  a  day-rule  when  taken;  but  it  ap- 
pearing by  aJ/llsJt,  that  he  was  taken  upon  the  cfcapcm 
warrant  before  the  court  of  B.  R.  fat  that  morning,  they 
refufed  to  let  him  at  liberty.  2  Ld.  Raym.  92?. 

ESCAPIO  QJttETUS.  He  that  by  charter  is  quietus 
de  efcapio,  is  delivered  from  that  punifhmciu  which  by 
the  laws  of  the  foreft  lieth  upon  thofe  whofe  beafls 
are  found  within  the  land  where  forbidden,  dmr;. 
J*nfl.  196. 

3  O  BSCAPIUM.. 


ESCHEAT, 


ESCAPIUM,  Hath  been  ufed  for  yhat  comes  by 
chance  or  accident,  Qr,trL 

KSCEPPA,  A  fi-'ppx  ormcafureof  com.  Mm.  Aug, 
tarn*  t.A,  1$$.  Scp  Sftppa. 

ESCHEAT.  Ejlacta  :  from  the  old  French  A  l  " 
fall,  or  happen.]  The  cafua!  defeent,  in  the  nature  of 
forfeiture,  of  lands  and  tenements  within  his  mar. or  to 
a  lord  ;  either  on  future  of  SlTac  of  the  tenant  dying 
feifed,  or  on  account  of  the  felony  of  fiich  tenant.  See 
this  Difl,  title  Sftw*,  tL  7 :  and  2  C(ww,  15 1— 256. 

By  attainder,  for  trcafon  or  other  felony,  the  blood  of 
the  perfon  attainted  is  fo  corrupted,  as  to  be  rendered 
no  longer  inheritable.  Great  care  mull  be  taken  todif- 
linguith  between  forfeiture  of  lands'  10  the  King,  and 
this  fpedei  of  efcheat  to  the  lord  ;  which,  by  rcafon  of 
their  fimifttudein  fomc  circumftanees,  and  becaufe  the 
crown  is  very  frequently  the  immediate  lord  of  the  fee, 
and  therefore  entitled  to  both,  ha\*c  been  often  con* 
founded  together.  But  in  faft  efcheat  operates  in  Tub- 
ordination  to  this  more  antient  and  fuperior  law  of  for- 
feitare.  2  It/K  64 :  $*t&.  8c  :  See  titEe  Fvtfkfmt  \  T^u/yt. 

The  deft nne  of  efcheat  upon  attainder,  taken  fingly, 
is  this  ;  that  the  blood  of  the  tenant,  by  the  commifCon 
of  any  felony  ;  (under  which  denomination  all  treafcus 
were  formerly  comprifed.  3  Injl.  15  :  Ji.  25  Ed.  3.  c.  2 ,  $ 
iz  t)  is  corrupted  and  ihined,  and  the  original  donation 
of  the  feud  ii  thereby  determined.  Upon  the  thorough 
demonstration  of  which  guilt,  by  legal  attainder,  the 
feudal covenant  and  mutual  bond  of  fealty  are  held  to  be 
broken,  the  edatc  inflanily  ftUb  back  from  the  offender 
to  the  lord  of  the  fee,  and  the  inheritable  quality  of 
hi*  blood  is  extinguilhcd  and  blotted  out  for  ever.  Tn 
conference  of  which  corruption  and  extinction  of  here- 
ditary blood,  the  land  of  a!l  felons  would  immediately 
reveft  in  the  lord,  but  that  (he  fuperior  law  of  forfeiture 
intervene*,  and  inrrrLCpts  it  in  it's  pailage  ;  in  cafe  of 
1  -  i  ,.!  —1  for  over,  in  dfe  of  other  felony,  for  only  a 
yc:it  2nd  a  d^y.  2  Infi.  36 :  Sec  title  Tamv  II.  7. 

It  has  been  holden,  that  a  faving  againft  the  csrmffam 

■..,sd  in  a  ftatute  concerning  feionyy  doth  by  coni  j- 
quence  fave  the  land  to  the  heir,  fo  as  not  to  ffchteu  j 
becaufe  the  tfehtat  to  the  lord  for/Wawy  ij  only  pro  ikffffu 
i&Bih,  occalioned  by  the  corruption  of  blood  t  but  it  hath 
been  adjudged,  that  a  faving  again  ft  tbe  corruption  of 
Wood,  in  a  ftatute  concerning  tr™fw>  doth  not  fave  the 
land  to  the  heir :  for  io  trcttfin  the  land  goes  to  the  King 
by  way  of  imw&ati  forttitui  t,  3/^.47^  i&r/e.  Sc. 

Inheritances  of  things  not  lying  in  tenure,  as  of  rents* 
commons,  &e.  cannot  Tjftheed  to  the  lord,  becaufe  there  is 

t*noft :  nor  Jtfetndy  by  rcafon  the  tfokl  ts  (ermpttd ; 
though  they  are  forfeited  to  the  King  by  an  attau. .:. ;•■ 
tfsqfbn,  and  the  frtjfoi  of  ihem  fhall  be  alfo  fwftitii  to 
the  Kb.g  on  attainder  of  Mwy,  during  the  life  of  the 
offender;  and  after  his  death  it  is  faid  the  inherttana  jh.-M 
fa  ixt/*g»'farf-  2  Bawk+jP.  C,  c.  49.  which  fee. 

In  cafes  of  efcheat,  the  blood  of  the  tenant  being  ut- 
terly corrupted  and  cxtinguithed,  it  follow*,  no?  only 
that  all  that  he  has  at  the  time  of  ins  offence  committed 
flirl!  tic  he  at  from  him,  but  alfo  that  he  fball  b;  incapable 
of  inheriting  any  thing  for  the  future.  This  farther 
illultratts  the  dill  in  ft!  on  between  forfeiture  and  efcheat. 
If  therclute  a  father  be  feifed  in  fee,  and  the  fon  com- 
mits treafon  and  is  attainted,  and  then  the  falter  die*  : 


the  land  fhall  it  heat  to  the  lord,  becaufe  the  fon  by 
the  corruption  of  Hi*  blood,  is  incapable  ro  be  heir,  and 
there  cm  be  no  other  heir  during  his  life,  but  nothing 
Otall  b  fa  (cited  to  the  King,  for  the  fon  never  had  any 
intern  fn  the  lands  to  forfeit*  Co.  Lift,  13.  In  this  cafe 
the  *  ft  heat  Operates,  and  not  the  forfeiture  ;  but  in  the 
following  in  It  3  nee  the  forfeiture  works,  and  not  the 
efcheat.  At  where  a  new  felony  is  created  by  aft  of 
parliament  ardit  is  provided  (as  is  frequently  the  cafe) 
that  it  fhall  not  extend  to  corruption  cf  blood  j  here 
the  lands  of  the  Mop  fhall  not  efcheat  to  the  lord,  but 
yet  the  profits  of  them  fhall  be  forfeited  to  he  King 
tor  a  year  and  i  r  and  ib  long  ,-ifrer  a,  the  offender 
lives,  3/^.  47.  See  ritles  Attainder  ;  fyfeittrrt. 

Hufb&nd  and  wife,  tenants  in  fpeeial  ess!  ihe  hatband 
is  attained  of  t rcafon  and  executed,  leaving iQaej  on  the 
death  of  the  wife  the  lands  fhall  e/'Jxat,  becaufe  the  iffus 
in  tail  ough:  to  make  his  conveyance  by  fi  her  and 
mother,  and  from  the  father  he  cannot  by  rcafon  of  the 
attainder.  Dtti  322.  If  tenant  in  J'ce-fimp'e  ii  attainted 
of  trrafon,  and  cxccotcd,  upon  his  death  ihs  fee  Is  veiled 
in  the  King,  without  office  found ;  yet  he  muft  bring 
a  a-  fan at  agiinft  the  terten^nts  ;  Jandi  never 
di  to  a  lord  of  whom  they  are  holden,  until  office 
fjund.  3  Rep.  to, 

F-f.  '<  a?  fcldom  happens  to  the  lord  for  want  cf  an  heir 
toanetlate;  but  when  it  doth,  before  the  lord  enters,  the 
iWfijf  jmj  of  the  lord's  court  ought  to  ptfrnt  it.  1 
Infi.  36.  Land  fhall  rfcht&t  to  the  lord,  where  heirs  are 
born  itfttr  atiaintttr  of  Jt&ty,  3  J2e/.  .tP-  Though  if 
the  King  pardons  a  felon  k/m*  conviclton,  the  lord  fhall 
not  have  his  lands  by  t$tzi%  for  the  lord  hath  nn  title 
btfott  atlalfsdi  \  OiViK^j:  1  XrfJ.  Abr»^x\-  If  on  ap- 
peal of  death  or  other  fdony,  procefs  is  awarded  agar  ait 
the  party,  and  pending  the  procefs  he  conveytth  away  the 
land,  and  after  is  ontlaived,  the  conveyance  is  good  to 
defeat  the  lord  of  his  tjthcati  but  if  where  a  period  's 

fitted  of  felony,  pending  the  procefs  againft  him,  he 
conveys  away  hii  land,  and  afterwards  is  cmdawed,  the 
conveyance  4ha3l  not  prevent  the  lord  of  his  cfebeaf.  Cv. 
},:.'.  15.  See  further  this  Dicl.  titles  AUaiwLt ;  Csnuprim 
of  BlwJ  i  FafeifMre. 

As  a  confluence  of  this  doftrine  of  efcheat,  all  lands 
of  inheritance  immediarety  revetting  in  the  lord,  the 
wife  of  the  felon  iv.is  liable  to  lofe  dower,  till  the 
Stat.  1  Ed.  6.  c.  12 :  and  dill  by  Sutt.  5  jf  6  6.  r.  tt, 
the  wife  of  one  attaint  cf  higk  treaibn  fhall  not  be  en- 
dowed. See  title  Denver. 

There  is  one  fingubr  mftaoce  in  which  lands  held  in 
fec-ftmple  are  not  lit  be  to  efcheat  to  the  lord,  even  when 
their  otvner  w  no  more,  and  hatli  left  no  heirs  to  in- 
herit th^ai.  And  this  is  the  calc  of  a  Corporation  ; 
for  if  that  comes  by  any  accident  to  be  diAuh-ed,  the 
donor  or  his  heirs  thall  have  the  land  agqin  in  rcverlion, 
and  not  the  lord  by  the  cfchest;  tvhi^h  is  perhaps  the 
only  infta nee  where  a  reverrion  can  be  ejrpevhnt  On  a 
^rant  in  fcc-iimple  abfolute,  See  title  Cw  ttrafiM. 

liSCHEATOR,  tfcatm  J  Was  a  a  oii  i  j  a  p  prj  i  tiled  by 
the  LwdTtte/ure* ,  &c.  in  every  county >  to  make  inquefta 
of  titles  by,;,Y^m/;  which  inc/uctls  were  to  be  taken  by 
gc  I  md  lawful  men  of  the  coumy,  impanelled  by  the 
JhfriF,  Statu  n  £A  3.  r.  S  ;  34  Ed.  3.  c.  15  :  %H. '6,f.  t6\ 
Thefe  tj\  btimri  found  oiiite^  after  the  death  cf  the  King1* 

tenant!, 


ESCHEATOR. 

tenants,  wha  held  by  knight- for  vice,  or  OJ  her  wife  oF  t!*e 
King  \  and  certified  their  tnquiiitions  into  the  Exchequer-, 
and  f\i:Arfart  called  them  officers  of  record  F.X.fi.  too. 
Ka  tfihcat&r  could  continue  in  his  office  above  one  year  : 
and  Ax  hiicis  before  thu  fbtute  of  Wtfim,  .  24,  Ef- 
c&caier>M  frt^ri'fis,  *irV.  would  feze  into  the  Kind's  hands  the 
freehold  Gf  the  fubjcfls,  and  [hereby  diflciie  them  ;  by  this 
ait  it  is  provided  [hat  m JUxjoc  can  be  made  of  land*  or 
tenements  into  the  King**  hr.ncJ^,  brfor  <ffiu  fituiA*  2 
Inft,  706,  And  no  Umh  can  be  granted  kfuc  the  King's 
title  h  /vttttJ  Ij  utfitffiwt,  Stat.  18  //,  6.  <.6.  The 
y  efifoatw  is  act  ancient  office,  and  M  as  formerly  of  great 
ulc  to  the  crown  ;  but  having  it?  chief  dependancc  on  the 
c$ut't  efrwdt^  which  is  taken  away  by  act  cf  parliament, 
it  U  now  in  a  manner  out  of  date,  4/^.225,  There 
was 'anciently  .an  officer  called  Efk:aior  >f  tie  Jem. 

ESCHECCTJM.  A  jury  or  inquifhion.  Af/Ttt.pn,t>\ 
Anns.  1  340. 

E&CHIFARE,  To  build  or  equip,— D*  Cwsgs.  See 

FJli/ifarrtrntuni. 

KSCROW,  A  deed  delivered  to  a  third  perfoo,  to  be 
the  deed  of  the  party  nuking  it,  upon  2.  future  con dit ton, 
when  a  cert  sin  thin*  is  fmfirmidi  and  then  it  is  to  be  de- 
livered to  ihc  party  CO  whom,  nude-  It  is  to  be  delivered 


E  S  QJJ I  R  E. 


til  tue 
HI  7- 


writing,  which  15  not  to  take  effcS  a*  a  1 
condition  be  performed.  CC  Lit.  36,  See  tick 

ESCUAGE.  See  title  Tf&rtlL  8. 

hl>v.URARE.  To  fcoui  or  clean  fe,  Charta  Antiqua. 

KSGLISE.  A  church ;  in  the  old  books  a  di- 

viflon  containing  the  law  relative  to  aJi-<r^n<t  church- 
s&ittienj}  &c.  L,  Fr.  Dr/f. 

ESSJNGiE,  The  King*  of  Kent,  called  from  the 
firft  King  Qchta,  who  was  furnamed  E/tt  he  was  grand- 
father  of  King  tihAltri. 

ESKETORES.  from  the  Fr.  tfchtr.}  Robbers  or  de- 
fl roye:  s  of  o t h ; r  mt n fs  la n d s  a nd  form n e& . — 7  ,w .     >  A 

20  1. 

ES K I PP A  MEN T U Slippage,  tackle  or  ihip  fur- 
niture :       Reb,  Cott. 

ESK1PPEU.  Fr.]  To  fhip,  and  r/lipftJ  is  ufed  for 

flipped.  Crctftp.  Jur.  Cu\ 

ESKJPPESON.  Shipping  or  paJTage  by  fea.  Hum- 
pbrty  Bad  *f  Bach,  in  a  deed  dated  13  Ftb.  22  //.  6,  co* 
venants  wi[h  Sir  Philip  ChrnvittJ,  his  lieutenant  of  the 
csflle  of  Calais  %  to  give  hirn  allowance  fur  his  foldiers, 
Jkippefon  and  n  Jkipftjlut  viz.  paiTage  and  re-paffage  by 
ftip. 

HSLISORS.  StoEffor. 

ESNECY,  ffftteditj  Jignititt  primegtniti,'}  A  private 
prerogative  allowed  to  the  ddeft  cppar<ener,  where  an  cftate 
is  defcended  to  daughters  for  w  ant  of  heir  male,  to  choofe 
iuii  after  the  inheritance  is  divided,  FLta,  fi&.  5.  r,  to. 
Jus  afacin  isjfJ  primogeniture  ',  in  which  fen fe  it  may 
be  extended  to  the  eldeft  fon,  and  his  iJTue,  holding  ftrft : 
In  Uio  ftatute  of  MarUkiJgt,  cap,  9,  it  is  called,  'utitia 
pars  kt  rtditatii.  Co.  Liu,  1 6 6.  Ske  Utjc  Eit&k*. 

ESPERONS.  Spurs,  tfpertiu  tit  or,  gilt  fpur*.  7  Ci. 

ESPERVARIUS.  Fr,  tfpir-Ja  ]  A  ff  arrow  hi wk. 
Chart,  fort/?,  cap.  4, 


E3PLEES.  from  The  frrnaua^  whltk 

ground  or  land  yield }  si  the  biy  of  ihe  meadows,  (he 
heibjge  of  the  pafturc*  corn  of  the  arablr  j  rent  and 
fervices,  fcjfa  And  of  an  advoo-fon,  rile  taking  of  tithes 
in  grofi  by  the  parfan  ;  of  wood,  the  felling  of  WOod  ^  of 
an  orchard!  the  fruits  growing  there  :  of  a  mill,  the  taking 
of  toJ|#  ^ .  Thefe  and  fuch  like  ifTucs  aie  turned 
And  itii  obfencd^  tbat  jn  writ  of  rigii:  of  land,  ad  vow- 
fon,  &c.  the  demsnd  tnt  oughr  to  sIScJgc  i^  hi*  count, 
that  he  or  his  ancdlorj  tack  the  efplcti  of  ;he  thing  in 
derhand  ;  othcrwife  the  pltrsding  will  not  be  gfjed*  %r$nt 
de  Lrj.  Sometimes  this  word  hath  been  applied  !o  tJsfi 
farm,  Or  lands,  tJc.  themfelve?.' — Plae,  Pail.  30  E,L  1 . 

ESPOUSALS, /^/^t/jvj.]  A  re  a  contractor  mama!  pro- 
nsife  between  a  man  and  a  woman  to  many  eadi  other ; 
and  where  man  i ages  m.\y  be  confummated,  eff  vfak  go 
before  rh^m*  Marriage  or  matrtmony  :s  faid  to  be  sn  y- 
peujat  it  prtrfcnti%  and  a  conjunction  of  n;an  and  wo- 
man in  a  ccmUant  focicty.  //Wr/'i  In/l.  57,  Sec  title 
Mia  rifigf. 

ESCiUfRE.  from  th«  Fr.  Eftu.  and  the  Lat.  $<vtMt  in 
Greek  ffxtrrM  which  fignifies  an  hide  of  which  JjbULh 
were  anciently  made  and  afterwards  covered. J  An  Ej- 
quUv  waj  originally  he  who  attending  a  knight  in  the 
time  of  warT  did  carry  his  jhicld¥  whence  he  was  called 
Efcvier  in  Frentbt  and  Sttttifer  oi'  Armigcr^  \i*  c.  armour* 
bearer)  in  Larnt. 

Hotontan  faith,  that  thofc  whom  the  French  calE  tfyttiu  t 
were  a  military  kind  of  vai^tls,  having  }>> 1  fi&a, 
liberty  to  btar  a  fbield,  3nd  in  it  the  tnligns  of  thei> 
family,  in  token  of  their  gentiJity  or  dignity :  but  this 
addition  hath  not  now  for  a  long  time  had  :tny  relation 
to  the  ot;ice  or  employ  men  t  of  the  perfon  to  whom  it 
hath  been  attributed,  as  to  carrying  of  arms*  £j?V.  bat 
has  been  merely  a  title  of  dignity,  and  next  in  degree 
to  a  knight. 

A  fherifF  of  a  county  being  a  fupericr  officer,  retains  the 
iltle  of  Efyttire  during  his  life {  in  refpeel  of  [he  great 
li  ufl  he  ha*  in  the  common -wealth.  The  chief  of  tcitf 
ancient  families  are  e/fuhei  by  prefcriptton.  BLum. 

Enquires  and  GeniJemen  are  confounded  together  by 
Sir  EdzuardCikc,  2  h/L  6t>S.  He  there  ebferves  thai t  every 
Efquirc  h  a  Gentleman,  and  a  gentleman  is  defined  to 
be  one  yiij  m-ma  gtrit,  who  bears  coat  armour ;  the  grant 
of  which  adds  gentility  to  a  man's  family.  It  U  indeed 
a  matter  fomewbat  unfettled  what  conititutes  the  djf- 
tinclion,  or  who  is  a  real  Efquire  ;  for  it  is  not  an  cftate, 
however  iarg?4  that  conftrs  this  rani:  upon  its  owner. 
Cantdcn  who  was  bhnfelf  a  herald,  dtltinguiflLrs  them 
the  moll  accurately,  And  he  reckons  up  four  forts  of 
them.  1.  The  eldeft  fons  of  knights,  and  their  eldefl  fons> 
in  perpetual  fuccellion,  2.  The  eldeft  fons  of  your>ger 
fons  of  prcrs,  and  their  cldeil  fons  in  hke  perpetual  fuc- 
cellion ;  both  which  fpecies  of  efquirtj  S/c/man  calls 
tirmigrri  ttfltatitit  ]  as  he  t>: nominates  the  fons  the mfelves 
of  peer*  armigcri  htevrAt\i.'—-%,  Efquires  created  by  the 
King's  letters  patent  or  other  inveUiture,  and  their  eldell 
fons  ;  fee  poft  E/qtum of  the  King.  4.  Efquires  by  virtue 
of  ihtir  offices;  as  juftjcea  of  the  peace  and  others  w  ho  beat 
any  oftice  of  trull  under  the  crown;  [if  fliled  Efquires 
by  the  King  in  their  cammilDons  and  appointments.} 
To  thefe  may  be  added  efquires  of  Knight*  of  the  Bath, 
each  of  whom  conititutes  three  at  his  intlallation  ;  and  all 
3  O  2  •  forci£n4 
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foreign,  nay  Irijk  peers  ;  for  not  only  thefe  but  even 
the  eldeit  fans  of  peers  of  Gnat  Britaiay  though  irc- 
quently  titular  lords,  are  only  cfquires  in  law,  and  mult 
fo  be  named  in  all  legal  proceedings* — Barrillers  at  law 
teem  alfo  now  in  fat!  polTefiion  of  the  title  of  Efquirc* 
though  original!?.  4a  it  fhould  feem,  attained  by  ufurpa- 
tion;  and  being  pet  haps  nearly  the  fame  kind  of  unnccef- 
fary  addition  to  their  superior  degree*  as  if  it  were  to  be 
annexed  or  prefixed  to  that  of  M.  A.  or  L,  £♦  D, 

The  Court  of  C*  P.  however  refufed  to  hear  an  affi- 
davit read,  becaufe  a  liarriirer  named  in  it  was  not  called 
liujuire.  t  Wit/.  2*4.— See  t  C*mw*  406  \  and  the  notes 
there.  S/v/w,  C,ljf.  *j  3.  and  this  Dtc~r.  title  I\t(eJtaty. 

EsojriRKs  of  the  Kikg,  Are  fuch  who  have  the  title 
by  citation-,  thefe,  when  they  are  created,  have  put  about 
tjitir  necks  a  collar  of  S.  S*  and  a  pair  of  JShcr  /pars  is 
bellowed  on  them !  and  rhey  were  wont  to  bear  before 
the  Prince  in  war,  a  jbitid  or  lance.  There  arc  four 
qffrim  rf  the  Ksng'f  h&dj,  to  attend  on  his  Majcfty's 
perfon.  Cemd.  \  x  |, — Thefe  are' now  difufed. 

EdSKNDI  QUIETL'M  DE  TOLONIO.  A  writ  to 
be  quit  of  tall ;  it  lies  for  citizens  and  b  urge  fib  of  any 
city  or  town  that  hy  charter  or  prefcription  ought  to  be 
exempted  from  itH,  where  the  fame  is  exacted  of  them* 
Jvv,  Origm  258.  See  titles  TM;  Gwftonatii* |  Lwdon. 

ESSO'lGN  or  ESSOINi.  Effisium,  Fr.  EJh:ne.\  An 
excufc  for  him  that  is  fummoncd  to  appear  and  anfwer 
to  an  action*  or  ro  perform  fuit  to  a  court  baron,  {3V.  by 
reafon  of  facknefs  and  infirmity,  or  other  jull  caufe  of 
abfrnce.  It  is  a  kind  of  imparlance,  or  craving  of  a 
longer  time,  that  lies  in  real,  perfonat  and  mixed  ad  ions  : 
and  the  plaintiff  as  well  as  the  defendant  [hall  be  ejii^wd 
to  few  fm  default.  C>.  int.  fjl-.  For  the  mode  of  cn- 
trlng  an  Eiloin,  Sec  Raj}.  520. 

The  caufes  that  ferve  to  r/fcin*  and  the  ttfouu  are  divers 
undtr  thefe  heads.  i.Ej/li/i  de  tdtrn  metre  whereby  the 
defendant  (frill  have  forty  days.  t.De  tarS/aneid,  where 
defendant  {hall  have  a  year  and  a  day.  3.  De  mfik  ve/si- 
4tWi3  whith  is  liltewife  called  the  eemm<m  tjufo*  4,  Dt  m*h 
fcii,  w  he  re  in  the  defendant  may  by  writ  be  viewed  by 
four  knights.  5.  Dtftrvhio  R&fi:  Bretel.Iii,  c  :  Brittot, 
tap.  izz  .  tl:a.  Hi*.  6.  And  betides  the  common  rjfcign 
\  tnit>!di)  i.e.  by  falling  fkk  incoming  to  the  court, 
and  other  e£ihis  above  mentioned,  there  ivere  fevcral  other 
excofes,  to  lave  a  default  in  tcol  actions  \  as  constraint  of 
enemies,  the  facing  among  thieves,  floods  of  water,  and 
breaking  down  of  bridge^  £fr.  2  Cv,JfjJi.  125, 

After  iffue  joined  in  dower*  quart  imptdit,  EsV.  one 
tjfila  only  fhall  be  allowed.  Stat.  52  //.  3.  c.  13.  And 
in  writs  of  aflife,  attaints,  after  the  tenant  hath  ap- 
peared* he  ftiall  not  be  ejfitned',  but  the  inquefl  Hull  be 
taken  by  default.  8t*  %Ed.  1 .  c  42.  Ejfaia  Mr*  mart  will 
no'  be  aHovs'-'J*  if  she  tcn:mt  be  within  the  foi:r  ir-.i--; 
but  it  ftiatl  be  turnru  to  a  default,  t.  44.  There  h  no 
fjfiin  pc.raitted  for  an  appellant,  St.  13  Ed.  I*  c,  1%.  Nor 
doth  rfitrt  lie  where  any  judgment  is  given  j  or  the  parly 
}s  difrrained  by  his  lands;  the  fherifr  ii  commanded  to 
iriake  hitn  appear;  after  the  pany  is  fecn  in  court, 

An  rfiin  tfc  ftfjith  Rfgis  lies  not  when  the  party  is  a 
woman  ;  in  a  writ  of  dower;  where  the  party  haih  an  at- 
torney in  his  fuit*  Ibid.  The  day  in  court  is 
regularly  the  firtf  day  of  the  term  ;  but  the  fourth  day 
t£:\i  u  allowed  oi  ;'«ivgur.  1  in'.  y\o,  $6<j:  j        1 35 - 


ESTATE, 

A  corporation  is  not  entitled  to  an  e/Tuin.  And  the 
court  dircourages  elToins.  and  will  be  glad  to  ufe  any 
means  to  prevent  fuch  delay  of  the  defendant*  2  Term 
Rep.  16:  zlVd/.  [64.— An  eflbin  lies  not  on  1  <.  pias 
tdarttft;  :irjJ  the  plaintiff  may  declare  and  fign  judg- 
mcjit,  if  no  pf^j.  2  $.■> .  1  j  ^4. 

Essoin  Day  of  the  TtK  m.  The  iirM  return  in  cvay 
term,  is.  properly  fpeaking,  the  firft  day  in  that  rerm  : 
And  thereon  the  court  fits  to  rake  efoiitt,  or  excufes  for 
fucb  as  do  not  appear  actordiog  to  the  fummon>  ef  the 
writ  t  wherefore  thi>  is  ufi^lly  called  the  rfofo  day  nf  <he 
rerm.  But  the  pcrfon  fummoned  hath  three  day^' grace, 
beyond  the  return  of  the  writ  in  which  to  make  ins  ap- 
pearante,  and  if  he  appeira  on  xkt/xirtb  day  intiufive, 
the  quam  die  pp/t,  it  is  fufficient,  3  Cmm,  tyj  :  Ste  title 

Eisnm  dc  M^to  VlLlX.  Is  when  the  defendant  i$ 
in  court  the  firft  day  ;  bu  t  gone  without  pleading ,  and  be- 
ing afterwards  furprifed  by  fieh.tfit  tsc  cannot  attend, 
but  fends  two  r^/W'j,  who  openly  proiefl  in  e_un  that 
he  is  detained  by  ficknefs  in  fuch  xvillaPt  (hat  he  cannot 
come,  piv  lao-ari  £sr"  pmperdnt\  and  this  will  be  admit- 
ted, for  it  lies  un  the  plaintiff  to  prove  whether  the 
is  true  or  not. 

Eisoms  Attn  pRUFrsas.  Words  ufed  in  the  ftatote 
3$H.9.e.zi.  See  Prefer. 

ESTAllLIbMtvlENT  of  DOWER.  U  the  affuranc* 
or  fettlemcnt  of  timer,  made  to  the  wife  by  the  hultand, 
on  marriage:  And  aflgrrrefit  c/  di^er^  l-^nifies  (he  fet- 
ing it  out  by  the  heir  afterwards,  according  to  (he  efta* 
blimmeRt*  Btit^eap.  102,  1 03.  See  title  Dnser, 

ESTACHE.  From  the  Fr.  Ejlackr,  to  fallen.]  A 
bri-ii^e,  or  ilank  of  Hone  ^nd  timber.  0.n<  '. 

ESTANDARD,  or  Standard.  An  enfign  for  horfe- 
mcn  in  war.    See  Stands  d. 

EST  AT  E. 
Fr.  E/fat.  Lat.  Status.]  That  title  or  interell  whicb 
a  man  haih  In  lands  or  tenements,  &e . 

An  Ejiate  in  lands,  tenements  and  hereditaments, 

(fays  Bfackfime)  lignifies  fut  h  interell  as  the  tenant  hath 
therein  ;  fo  that  if  a  man  grants  all  lit  f/fate  in  Dais  to  A. 
and  his  heirs,  every  thing  that  he  ean  poffibly  grant 
Ih.ifl  pafi  thereby.  Co.  Lht.  345.  li  iSj^nifies  the  [  $*ti\ 
condition,  or  cireamllancc,  in  ^\h:Lh  the  owner  Hands, 
wuh  regard  to  his  proptrty.  And,  to  afcertain  this  with 
precihon  and  accuracy,  eilates  may  be  confidered  in  a 
threefold  view  \  firll,  with  regard  to  the  quantity  c/ inttreji 
w b i c li  c Lie  ten.inrh.is  in  the  tenement  \  jucondly,  with  re- 
gard  to  the  i  i.-i  ^\  which  Lhat  quantity  of  inter-? A  is  to 
he  enjoyed  ;  and,  third!y*  with  regard  to  the  utimlrer  and 
Wtittett'tdns  of  the  rcir-ru. 

Fiirt  with  regard  to  the  quantity  of  faterejt  which  the 
tenant  in  wii:  uneuicnT,  tiiii  ij.  jneufurvtii  bv  its  du- 
ration and  extent.  Thuj,  either  his  right  of  porTcJUon 
is  to  I'ubGJt  ftrr  an  uncertain  period,  during  his  own  life, 
or  the  life  of  another  man;  to  determent:  at  his  o..u 
deceafe,  or  10  remain  to  his  defctndants  after  hir,i ;  or 
tt  is  circurnfcribcd  i*i:hm  a  certain  numbsr  of  years, 
months,  or  days ;  or*  laftly,  it  is  infinite  and  unlimited, 
being  vefl?d  in  him  and  his  reprefes natives  for  ever. 
And  this  occalkn*  the  primary  divition  of  cflarcs,  into 
fuch  as  arc frteUld,  and  fuch  as  arc  Ay]  r.'M?:  j  .:h.:A. 

An 
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An  cftaie  of  freehold,  Uhtrnm  tenement umt  cJr  frank - 
lenenicm,  is  defined  by  Britten  e.  $z,  to  be  *fthe  pof 
jtfllm  of  c!jC  foil  by  a  freeman.'*    And  St.  Genrfyft,  (Dr. 

i  id  k  z.  ft  zzA  tells  us  "  that  the  pofleflion  of  the 
land  is  called  in  the  law  of  England  the  frank-tenement, 
or  freehold  "  Sue":  ?date  therefore,  and  no  other,  as 
requires  actu.ii  pofleflton  of  the  land,  Is  legally  fpeaking 
freehold ;  which  o£htal  LLlTlfTicn  can,  by  the  oourfe  of 
the  l  on  .TV;  ti  J  ■  ,  be  only  gi'-en  by  the  ceremony  called 
livery  of  frilin,  which  h  the  fame  as  the  fcodai  invef- 
ticure.  And  from  thefc  principles  we  may  extract  this 
dcfci  iptkm  of  a  JtteUi ;  that  it  is  fuch  an  estate  in 
tends  as  Ss  conveyed  by  jivciy  of  fcilin  ;  or,  in  tene- 
ments of  an  incorporeal  nature,  by  what  is  equivalent 
thereto.  And  accordingly  it  is  laid  down  by  LitiUtm 
$59,  that  where  a  freehold  fliaU  pafs,  it  behovcth  to 
have  livery  of  fcifin*  As  therefore  cflates  of  inheritance 
and  efta'.cs  fur  life  could  not  by  Common-law  be  con- 
veyed without  livery  of  feifin.  thefe  are  properly  eJUtei 
of  freehold ;  and,  as  no  other  eftatei  v/cre  conveyed, 
with  the  fame  folemnlty.  therefore  no  others  a;e  pro- 
perly freehold  cftat-s.  2  Gotim.  10:3,4. 

Mr.  Chi/lirtti,  in  his  nate  on  the  above  pafTngc  fays  j 
2  f'  '  !J . _;A-.Vj  feerns  to  be  any  eflalc  of  inheritance, 
or  for  life,  in  either  n  corpojfal  or  incorporeal  heredi- 
tament, exiittng  in  or  arising  from  real  property  of  free 
tenure;  that  is.  now,  of  all  which  is  not  copyhold*  The 
learned  Cornrtitr;;  ator  hmitclf  ha*  tiler-  hc:e  informed 
u>,  ih-H  "  tn1>c'<  and  fpiritual  dues  arc  freehold  elites, 
whether  the  land  out  of  which  they  iiTuc  are  Lend  or 
free ;  being  a  feparate  and  cillincVinheritance  frem  the 
lands  themiekes.*'  And,  in  this  view,  they  mull  be  diftin- 
guilhcd  and  excepted  from  other  incorporeal  heredita- 
ments, ifluing  out  of  land*,  ss  rrnts,  K£c.  which  in  ge- 
neral will  fellow  the  natuie  of  the:r  principal,  and  can- 
noi  be  freehold t  unlets  the  jtc-cl:  from  which  they  fpring 
be  freehold  alfo.  1  Bforkft.  Tretfu  1 16* 

fvllfites  of  freehold,  may  then  be  con/idered,  either  as 
e Rates  of  inhtrttaxcey  or  e (laces  not  of  inleri/nmt. — The 
former  are  again  divided  into  inheritances  atfilu/e}  other- 
wife  called  ftt-fmpU-i  and  inheritances  UmhtJ\  ore  (pedes 
of  which  is  ulualty  called  fu-tnil, 

.As  to  eftatcs  and  tenants  in  fee-limple,  See  this  Diet, 
titles  ¥ify  and  Fa  Jin; ph. 

Limited  JtrSy  or  fuch  cftates  of  inheritance  as  ere 
clogged  and  confined  with  conditions  or  qualifications 
of  any  fort  may  be  divided  into  two  kinds,  1.  ^va/fftd 
or  haft ftts.  z.  Fret  w*diii&*ff/t  fo  called  at  the  Common- 
Uw  ;  and  afterwards  Jiei-tail  in  conference  of  the  Aa- 
tttte  ce  dtnis,  A3  to  thtfe  latter  fee  (his  Did.  titles 
9^7/7  and  Ftc-Ttut — A  bafe  or  qualified  J  ee  is  fuch  n  one 
as  ha*  a  qualification  fubjr.ined  thereto,  ;.ntl  ^hut\  n:ujt 
bf!  l  etermined  whenever  the  qualification  i-nntxcd  to 
i*  iv  at  an  end.  As  in  the  rafe  of  a  grant  to  J.  and  his 
heirs  tenant i  of  the  m&mr  ef  Dale  \  in  this  ini^nee  when- 
c  .  tr  the  he  rs  of  A.  ceaJe  to  be  tenants  of  that  manor, 
the  grant  is  entirely  defeated. — This  efla^eis  a  fee,  bc- 
c  ut!e  by  pollt bithy  it  may  endure  for  ever  in  a  man  and 
his  htirs ;  )ct  as  that  donation  depends  upon  the  vci: 
currence  of  collateral  cim  urn  dance*  which  qualify  and 
dtrbale  the  purity  of  the  donation,  it  is  therefore  a  qu.di- 
f.cd  or  bafe  ice,  zComm.  IC9.  See  J  h;JL  27. 

Of  eitatcs  of  freehold,  not  of  inhrrirance  but,  for  lift 
en:;.,  lomc  may  be  tailed  ««c tat »s  bcitJg  exprthiy 


created  by  the  atl  of  the  parties  ;  ethers  are  mfre'y 
Jcgalt  or  created  by  condrucVion  and  operation  of  law*. 
As  to  eflates  for  lif^:  exprefsly  created  by  deed  or  grant, 
fee  this  Dicl.  title  Lift  Eflfttt. — As  to  the  eflate  of  tenant 
In  tail  after  potfihility  of  ill'ue  extinct  fee  title,  Tail 
and  Fre~Ta\L—A%  to  tenant  by  the  Ctsrtcjy  and  tenant  in 
Dtnucr,  fee  thofe  titles. 

Of  tjiaiti  kf\  than  frrthalrf  there  arc  three  forts;  I* 
£  dates  for  years  :  z,  E  Hares  at  will  :  as  to  both  which 
fee  this  Diet,  title  Lmft ;  3.  I'.ltatei  by  fefTcrance  :  as  to 
which  fee  this  Dicl.  title  Snjftrflfict. 

Be  fides  thcA:  feveral  diviGons  of  efi.-;fesf  in  print  cf 
intereH,  another  ipecies  may  be  mentioned,  khz*  Effntei 
ttjm  akdilfo*  ;  as  to  which  ice  at  large  title  Cuutiitek ;  anil 
titles  Mxtgairr  ;  Staiutt  Merchant  ;  Stateit-Siafk  ;  EJfpt* 
According  to  the  above  dtvifion  Etla.:cs  are  considered 
folefy  with  regard  to  their  duration  or  ihe  ftttttttil}  :/    ■■ - 
:  v/htch  the  owners  have  therein.    With  regard  to 
tb<-  lint'  tf  their  *njQtn;;nty  when  the  aclual  receipt  of  the 
,  :.d  profits  begins,  Eflates  may  be  confidercd  a> 
either  \  vijtff_$i*hGt  t. v/* flamy i^Qf  expectancies,  there  art 
two  farts ;  on<_*  created  by  the  atfc  oi  the  parties,  called  .1 
Rtmnbtdar ;  the  other  by  act  of  law,  called  a  RfiVfrjStm^ — 
Of  ellates  in  pcffelTion,  (which  ate  fumetunc-s  cal!cd 
eliafes  extciitedt  whereby  a  prefent  intereil  paries  to  and. 
abides  in  the  tenant,  not  depending  on  any  futfequent 
tircunilliarice  cr  contingency,  as  in  the  cafes  of  etlntea 
(•xecitfarj?)  lit  tic  or  ntithmg  is  to  be  peculiarly  obferved  ; 
all  the  cftates  already  fpoken  of,  and  treated  cf  under 
the  titles  referred  to,  are  of  t!m  kind.  But  (he  doclrineof 
ellaies  in  expectancy,  contains  fome  of  the  nicert  and  moit 
abtlrtiie  learning  in  the  Err.fjb  \i-.v\ , — And  as  to  fo  much  of 
it  as  relates  to  Remmndtri  and  Rrverfonf,  fee  this  Dicl, 
under  thole  titles,  and  titles  Executory  Devtft\  Ltmtfytfaa, 
Eilates,  with  regard  to  the  certainty  and  the  time  of 
the  enjoyment  of  them,  arc  diilingULihed  by  Fcamt  in. 
the  introduction  to  his  BGky  on  Contingent  Remainders 
j  and  Executory  Devifes  into.  1.  Eftatej  utf<d  in  ftffrjf&n* 
I  2.  Eflates  vefediv  irtureji  \  as  reverfion-s  ;  veiled  remain- 
ders ;  fuch  executory  devifes,  future  ufes,  conditional 
limitations  and  other  future  interclls  as  au  wt  referred 
to,  or  made  to  depend  on,  a  period  or  event  that  is  ww- 
iirtptin*  3.  Elates  contingent ;  as  Contingent  Remainders  ; 
and  fuch  executory  devifes,  future  ufes,  conditional  li - 
mixtions  and  other  future  inteiells  as  arc  referred  to*  or 
made  to  depend  on  an  event  that  is  uncertain. — An 
tit  ate  is  *vefidt  when  there  is  an  immediate  fixed  r-  fu  bf 
prefent  or  future  enjoyment.— »An    eil^te  is  defied  j;s 
flfijfi™*  when  there  cxifls  a  right  of  prtf  nt  cn}ymir<i . — 
An  eftare  \sTtjltd  in  intertjl  when  there  is  zpsfent  jixtJ 
righto!  future  enjoyment. — An  rflatti  i*  contingent  ivhcu 
a  tight  of  enjoyment  is  to  accrue,  on  an  event  which  is 
duUus  and  jHw;. 

With  te^pect  to  the  number  and  connection f.  of  thcir 
owners,  the  ter.ants  who  occupy  and  hold  them,  Eita:es 
of  any  quantity  or  length  of  duration,  whcilier  in  ac- 
tual poflHEon  or  expectancy  may  be  ht-!d  in  four  dif- 
ferent ways;  in  tizzta/ty-,  in  jciAt  :mqm\  \  in  ty/arte* 
*tarjr\  in  ccn,mi>n> — lie  that  holds  hinds  m  leveraity,  or 
is  fole  tenant  thereof,  is  he  that  holds  ihem  in  his  oun 
rtgbi  orsiy,  wuhcrit  any  other  beiug  joined  or  connecUai 
with  hi+Ti  in  p-Di n t  ol  intercfl  during  his  eUme  thetcin, 
This  ii  the  moll  common  and  dfual  way  of  holding  an 
cftjte;  sr.J  a!l  elUWl  arc  fu^pofed  tu  be  of  this  fo*t, 
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«jnlef»  where  i*i?y  arc  expre.My  declared  to  be  o'herwife; 
and  in  laying  d  ;wn  general  rules  and  doflrinrv,  th<.*y 
are  ufuullv  applied  10  luch  efr.ucs  as  arc  hcM  in  kvcralty. 
Aj  10  c!l*tes  in  joint-tenancy,  in  coparcenary  and  in 
common,  fee  tides  Joint-truants  :  l*nre<n<n. 

A  j  the  title  to  eaVes,  fee  this  Diet.  Title,  ind  there fcr- 
cn:e»  thrrc  ;  and  a»  to  the  different  nature  of  cJla'cs  ac- 
cording to  thrir  fcveral  tenures.  Ice  this  Dicl.tif.  Trtrtur. 

Bftntex  are  acquired  divers  ways,  vftfc  by  drfvnt  from  a 
fithrr  to  the  Ion,  ££V.  Con\'>yat'^  or  grant  from  one 
man  to  another;  by  gift  or  fwebhf  ;  it\d  or  :  And 
a  fee  fimple  »  the  largeil  efate  that  cao  be  in  law.  I 
Z../.541. 

Eftatit  are  fwi/,  of  lands,  &A\  or  /v/iW,  of  goods  or 
chattels;  othcrwife  didinguifhed  into/m^Vr,  that dc- 
fcend  to  the  heir,  and  chattels  which  go  to  the  executor*  : 
.Some  ejlntts  are  made  by  the  word*  of  drrdt,  aod  others  | 
made  by  law  ;  as  an  rftatt  in  / rank  mat riagr  given  to  a 
coufin,  makes  a  gift  in  tail. 

Alfo  there  is  an  rftate  that'  is  inpfi.d,  where  tenant  in 
tail  bargains  and  fdls  hh  land  to  a  nun  :mJ  his  hein  ;  by  . 
this  he  hath  an  efa'e  defemd/ble,  and  determinable  upon 
the  death  of  the"  tcmnt  in  tail.  (.'>.  L:  1  10  R-p  97.    If  1 
]  ?ivc  lands  in  Dah  to  a  tcr;;iin  perfi.n  for  life,  and  afcer  I 
tj  his  foiti  or  fight  tW/,  he  bath  ihr  /f  />»:/•!?;  and  if  it 
he  to  his  b  i>  f  /t:,t!eiy  he  will  hive  an  tftn'r  tail,  t  Rrp.  66. 
A  man  grants  to  one  and  his  heirs  and  alfigns  for  In,  life, 
and  a  year  over :  this  is  an  rftate  tor  life  oaly.  39  B.  3. 
*5  :  Lit.  46.    If  a  leafe  be  made*  and  not  exprciTed  for 
what  number  of  years,  it  is  an  rftate  at  ioili.  2  Sfocp. 
Atr.Zl. 

The  word  t/lM  generallv  in  Jetdt,  grants,  and  convey- 
ance*, comprehends  the  whole  in  wliich  the  party  h.ith 
an  intcrcft  or  property,  and  will  pafs  ihe  fame.  3  MkL 
46.  A  pcrfor.  in  psj/ijh.i  of  aa  rftate  mortgaged  in  feey 
by  will  gave  it  to  his  two  daughters,  and  their  heirs  j 
one  of  them  married,  and  then  died:  And  it  being  a 
queiiion,  whether  her  fhare  fhould  beheld  real  or  perfnal 
eftate,  and  go  to  the  heir,  or  her  hufband  adminillrator  ? 
It  was  adjudged  for  the  heir;  for  here  the  mortgaged 
lands  fhall  defcend  as  other  lands  of  inheritance,  and  be 
fubj  vt  to  the  fame  rules.  /'  cc.-.  266.  In  fiich  cafe, 
if  the  mortgage  In  fie  be  paid  off,  the  money  (hall  be 
confidcrcd  as  land,  and  belong  to  his  heirs,  as  the  rftate 
in  the  land  would  have  done.  Ibid.  See  title  M»tgagt. 

Pe>fceal  rftate  was  dtvifed  by  a  man  to  his  wife  for  life, 
and  wh3t  Ihe  left  at  her  death  to  be  divided  between  his 
kindred  i  He  died,  and  the  widow  married  again;  this 
devifc  over  was  held  good  in  equity,  on  a  bill  brought  to 
have  an  inventory  taken  of  the  eftate,  and  fecurity  given 
not  to  imbezzle  it.  But  if  the  fame  were  of  fmall  value, 
that  the  widow  couid  not  live  thereupon,  without  fpend- 
ing  the  flock,  it  would  be  othcrwife.  bee  title*  //  >.;' ; 
Executory  De  vije. 

II  -iv  far  the  Acceptance  of  one  Ejlatt  flail  drjlroy  another. 

If  a  lelfre  for  term  of  twenty  yetir^,  ac.rpti  of  a  leafc 
of  the  fame  land  for  ten  years,  by  the  leflee's  acceptance 
of  the  new  leafe,  the  term  of  twenty  years  is  determined 
in  law.  2  R"tl.  Air.  469. 

Lcafc  for  years  to  R.  B.  rendering  rent  ;  the  next  year 
a  leafe  was  made  01  the  fame  lands  to  the  lady  J*.  for 
ninety -nine  years ;  the  next  year  the  fame  lands  were  de-  j 
rnifod  to  the  faid  R.  B.  (or  forty-one  years,  who  accepted  J 


ike  leafc,  but  that  did  not  exiin^uith  his  frA  lesfe ;  be- 
caufc  the  IciTor  by  miking  the  intermediate  ieafc  to  (fee 
lady  P.  had  only  a  revfrtion,  and  could  not  afterwards 
give  any  intcrejl  to  A!.  B.  But  if  i;  had  not  heer.  f  r  th:s 
intermediate  lcafc,  then  the  acceptance  of '!;e  tond  leate 
for  forty-cue  years  h:d  been  a  furrendcr  of  the  firlh 
ttttt*  104. 

if  a  n:an  hath  a  leafe  for  years,  which  i'.  gcod  ia  !a.v, 
and  afterward*  accept!  a  new  leafe  of  the  ume  lands, 
which  is  void  in  law,  this  is  no  furrender  in  law  of  the 
good  leafe.  Hutt.  105.  Baio  v.  f^i/bftgify;  Mil;  v. 
tPbitetuocJ,  ii:.L  S.V. 

A  man,  in  conlideration  of  a  marriage  to  be  had  wirh 
M  It.  made  an  cJlate  to  h-r  for  life  of  certain  lands  in 
full  f.uisfacVton  of  her  dower ,  afterwards  thry  married, 
and  the  hufband  died,  and  the  widow  brought  a  writ  of 
dower  againll  the  heir,  who  pleaded  in  bar  the  acceptance* 
of  the  eilaie  for  life :  adjudged  no  good  plea  ;  for  fuch  ac- 
ceptance oid  notbarhcrcf  her  dower  at  the  Common-hw, 
becaufe  fhe  had  no  title  of  dower  when  the  scceptanie 
was  made ;  aod  befides  no  collateral  acceptance  can  b^r 
any  right  of  inheritance  ur  freehold,  bet  4  R-/..  i.  Kr- 
rWs  cafe,  and  this  Diet,  title  Dew. 

A  man  made  a  leale  of  a  manor  tor  thirty  years,  ex- 
cepting the  wood,  &e.  and  afterwards  made  a  le^fr  of 
the  woods  to  the  fame  leflje  for  fixty  years,  and  a  third 
leafe  to  him  of  the  minor  f  >r  tiiiriy  year:,  without  any 
exception  ;  refolved,  that  by  the  acceptance  of  th:s  ruiure 
leafie.  the  leafe  for  ftxty  years  was  furrendered  ;  becaufe 
by  fuch  acceptance  the  IclTee  had  atlirnied,  that  the  leflbf 
had  authority,  to  make  a  new  leafe.  5  R  p.  11  1  (ue4*t 
cafe. 

In  a  fpccial  %*erdicl  in  trefpafs,  the  cafe  wa?,  a  Ieafc 
wa>  m:de  to  huPgind  and  wife  for  their  lives,  and  after- 
wards they  accepted  a  new  leafe  fur  themfelves  an.l  thnr 
fon  :  habendum  to  all  three  of  them,  a  d;e  datui  inden- 
ture, for  the  term  of  their  lives  with  a  letter  of  attorney 
to  make  livery:  adjudged,  that  the  acceptance  of  a  fe- 
cond  leafe,  to  commence  a  die  da:us,  was  a  furrender  of 
the  firfl,  and  this  by  the  exprefs  agreement  in  writing  of 
the  lefl^es  themfelves ;  for  otherwife  the  leflbr  had  no 
power  to  make  a  new  leafe.  Metr  636. 

ESTOITKL,  from  the  Fr.  f,  i.e.  O  r,Ure,cb- 

fipare.]  An  impediment  or  bar  to  a  right  of  action  arifing 
from  a  man'*  own  ftfi  :  or  where  he  is  forbidden  by  law, 
to  fpeak  againfl  his  own  deed;  for  by  hb  ad  cr  accept- 
ance he  may  be  tfhfped  to  allcdge  or  fpeak  the  truth.  R 
.V.  B.  142  :  Co.  Lit.  352.  If  a  pcrfon  is  bound  in  an  ob- 
ligation by  the  name  of  A.B.  and  is  afterwards  feed  by 
that  name  on  the  obligation  ;  now  he  lhall  not  be  received 
(0  fay  in  abatement,  that  he  is  milhamed,  butthail  an- 
fwer  according  to  the  obligation,  though  it  be  wrong ; 
and  forafmuch  as  he  is  the  lame  perlon  that  was  bound, 
he  is  efopped  and  forbidden  in  law  to  fay  contrary  to  hu 
own  deed ;  othcrwife  he  might  take  advantage  of  his 
own  wiong,  which  the  law  will  not  fuller,  lermi  ae 
Ley.  If  a  man  enters  into  a  bond,  with  condition  togive 
to  another  all  the  goods  which  are  deviled  to  him  by  the 
father;  in  this  cafe  the  obligor  is  eftopped  to  plead  thtr 
tbelathef  made  no  will,  but  he  may  plead  that  he  had 
not  any  goods  deviled  to  him  by  his  father.  1  KtlfALi. 

In  a  deed,  all  the  parties  are  chopped  to  fay  any  thirg 
againfl  what  is  contained  in  it .  if  ttiops  a  lefiee  to  fay 

that 


ESTOPPEL. 


E  S  T  R  A  Y. 


ttiat  the  Jeflor  had  nothing  in  the  lands  And  parties 
and  privies  are  bound  by  cfloppcl.  Lit,  5S:  C>.  Lit.  3,2: 
4  J?^.  53.  None  but  privies  and  parties  fhall  regularly 
have  ad  vantage  by  tfttppeii :  But  if  a  man  makes  a  leafe 
of  part  of  a  term  whereby  he  is  efioppej  j  and  after 
aflign  away  the  term,  the  affignec  will  be  e (lopped  alfo. 
30^.6.2:  +  R<p.$6t    In  fjloflfrfi,  both  parties  mult 


be  e flopped  |  and  therefore,  where  an  infant  or  feme 
covert  make*  a  leafe,  chcy  are  not  eftopped  to  fay  ikat 
it  is  nut  their  d;tdt  becaufe  they  .ire  t\ol  bound  by  it; 
and  as  to  tbm  it  is  void.  Cre^EJm.  36*  See  ride  Petd. 
And  though  e/hpp'L  conclude  parties  to  deeds  to  fay  the 
truth;  yet  jurors  are  not  concluded,  who  are  fwom  ad 
-vtritittem  tk^f  faptr pr*rtmffndie*ndam\  For  they  may  find 
any  thing  tha-  is  out  of  ihe  record  ;  and  are  not  cllopped 
to  find  truth  in  a  facial  verdict.  4  Rrp.  53  ;  Lur.  5,70. 

An  ffi.-pprf  (hail  bind  only  the  heir,  who  claims  the 
right  of  htm  ro  whom  the  tfopprl  was,  8  Rep.  53.  Ac- 
ceptance of  rent  from  adifleifor  by  the  difleifee.  may  be 
an  tjkpp<l\  And  a  widow  accepting  Jefs  than  her  thirds 
for  dower,  is  ao  eJ}opprlt  tsfe,  2  Dam>.  Abr.  130,  67  1 . 

Our  books  mention  three  kinds  of  ejleppd,  i:z.  By 
matter  of  ry<W,  by  matter  in  withtfr,  and  by  matter  in 
Co,  Lit.  3cz,  If  a  feoffment  be  made  to  two,  and 
their  heirs,  sod  the  feoffor  afterwards  levies  a  fine  to  them, 
and  the  heirs  of  one  of  them  ;  this  will  be  an  r/hprei  10 
the  other  to  demand  fce-fim pie  according  to  the  deed  ; 
jrW  r'r  fiht  jkall  wart  as  a  n'Uajh  6  Rtp*j,  44.  Tenant 
in  tail  farters  a  recovery,  that  his  ilTue  may  avoid;  he 
himfelf  fhall  be  e  flopped  and  concluded  by  it,  and  may 
not  demand  the  land  again  ft  his  own  recovery.  3 

The  taking  of  a  leafe  by  indenture  of  a  man's  own 
land,  w  hereof  he  is  ielfed  in  fee,  is  an  tjl$ppel  to  claim 
the  fee  during  the  term*  Moor,  Ca.  323:  And.  J21.  A 
leafe  is  mace  to  one  man  for  eighty  years,  and  then  to 
another  by  deed  indented  for  the  fame  term,  this  fecond 
feale  may  be  gicd  by  way  ofcfoppfl.  And  if  the  firit  de- 
termine by  furrendcr,  forfeiture,  the  fecond  lejfee 
lhail  have  the  land,  Co.  Kef.  155.  If  a  Itfior  at  the 
time  of  making  the  leafe  hath  nothing  in  the  land,  but 
ar:er  hegctsit  by  purchase  or  defcenc,  it  is  a  good  leafe 
by  tjhppcl.  Pined*  344:  C1.Lit.4j.    A  re- 

cital in  a  deed  ihali  not  eltop  a  perfon,  unlcfs  it  be  of  a 
particular  fact,  or  where  it  i>  materia};  when  it  may  be 
an  efiopptt-  Go,  Ehz,  362. 

The  ford,  by  deed  indented,  reciting  that  his  tenant 
holds  of  him  by  fuch  fervices,  whereas  he  doth  not,  con- 
firms to  the  tenant,  faving  the  fervices  ;  it  is  no  effappefio 
the  tenant.  35//.  6,  33;  Phiwl.  i\o.  If  one  make  a 
deed  by  ditufi  of  impnfnnnsent,  and  when  he  is  at  large 
m^kes  a  defeafance  to  it  ;  he  is  ettoppud  to  lay  it  was 
pf.t  dwefi.  Bio.  Drftnf.  j  7.  Where  the  condition  of  a 
bond  is  in  the  pa 'iuutnjj,  as  to  inleof?  '"j*  S.  ot  the  ma- 
nor of  D.  or  to  pay  fuch  a  fum  of  money  as  he  Hands 
bound  to  piy  to  tF.  S.  or  to  (land  to  the  fentence  of  & 
in  a  matter  of  tithes  in  queftion  between  them  ;  here  the 
party  is  dropped  to  deny  any  of  thele  things,  which  in  the 
condition  he  did  grant :  Bat  if  a  condition  be  in  the 
re/iry,  to  enfeoff  one  of  all  hts  lands  in  D.  to  be  non- 
foit  in  ad  actions,^,  it  is  no  eltoppel.  Djtr  i$6  :  18 
^.4.5+. 

If  a  man  in  pleading  confefs  the  thing  he  js  charged 
with,  be  cannot  afterwards  deny  it :  Though  a  plaintiff 
fhall  not  be  estopped  to  alledge  any  thir ij  ngauiit  tl:-t 


which  before  he  hath  laid  in  his  writ,  or  declaration  ;  ar,d 
one  may  not  be  ellopped  by  the  record  upon  which  he 
was  non-fnited.  71  H.  7.  24:  a  L---:.  -,  -  17. 

An  rftoppei  ought  to  be  «rtobi  and  qtfirjtmthv,  aod  a 
matter  allcdged  that  is  not  traverfable,  mall  not  eftop ; 
one  may  not  be  eitopped  by  acceptance,  before  his  title 
accrued  1  an  tjl$ppef  mull  be  infilled  and  relied  on  ;  and 
where  there  is  tjhpptl  again (l  t/bppcl,  it  puts  the  matter 
at  large.  Cj.  Lit.  352:  Wei.  207.  Ejhppsh  arc  to  be  plead- 
ed relying  on  the effoppcl}  without  deminding  judgment 
Jt  aSio,        4  Rep.  53.  See  title  PkadS/tg, 

ESTOVERS,  See  title  Comm&t  ef  Ejtovert*  This  word 
hath  been  taken  far  any  kind  of  fuftenanee;  as  Braelcn  ufes 
it,  for  that  fulcenance  or  allowance,  which  a  man  com- 
mitted for  felony  is  to  have  out  of  his  lands  or  goods  for 
himlL-Jf  and  his  family  during  his  imprifonmeTit.  Rt&8. 
lib.  trail  z*  cap.  I  8-  And  the  Stat*  ft  Ed.  i<  t*p*  \, 
applies  it  to  an  allowance  in  meat,  clothes,  fife;  fo 
which  fenfe  it  has  been  ufed  for  a  wife's  alimony. 

Estovejuis  w  a  ben  d  is,  Writ  He*  A  writ  at  Common 
law,  for  a  woman  di voiced  from  her  hufaand,  a  rrttn/a 
£tf  to  recover  her  aiftmtty,  fometimes  called  her 

eftevtr*.  1  Ltv.  6.  See  title  Batvit  and  Few. 

ESTR  A  V ,  Extras  front  the  old  Fr,  Bftrytftr.]  U 
any  beaft  that  is  not  wild,  found  within  a  lorddup,  and 
whofe  owner  is  not  known.  In  which  cafe  if  it  be  tried 
and  proclaimed  according  to  hv/  io  the  church  and  two 
neareit  market-towns  on  two  market  days,  and  is  not 
claimed  by  the  owner  within  a  year  and  a  day,  it  belongs 
to  the  king;  and  now  moft  commonly,  by  grant  of  the 


crown  to  the  lord  of  the  liberty.   Brit,  cap*  if ,  Any 
beafls  may  be  eflrays,  that  arc  by  nature  tame  or  reclaim- 
ible,  and  in  which  ther^»  is  a  valuable  property  aw> 
oxttt, jhvi/ie  and  'r"-:_/t-  . — Bu:  ;num;dj  uj^wi  wnich  the  law 
fets  no  value,  as  a  dog  or  cat  j  and  anltnals/^vr  maim 


a  bear  or  wolf  cannot  be  considered  as  ell  rays*  t  Camm. 
zZg.  Swans  may  bee/frays,  but  no  otlii'r  fowl,  :ind  r.ie 
to  he  proclaiaiedt  Cf^r*  )  Rd.Alr.  87^.  \l  the  beatt  \\i-.iv 
to  another  lordJbip  within  the  year,  after  it  hath  been  an 
tjlraj)  the  firffc  lord  cannot  i e- take  it,  for,  until  the  year 
and  day  be  pair,  and  proclamation  made  as  aforefjid?  he 
hath  no  property  ;  and  therefore  the  po Hellion  of  the  fe- 
cond lord  is  good  againlt  him.  Go.  Etiz,  jid-  Find  L* 
177.  If  the  cattle  were  never  proclaimed,  the  owner 
may  take  them  at  any  time  :  And  where  a  bealt  is  pro- 
claimed  as  the  law  directs,  il  the  owner  cl,iim5  it  in  a  year 
and  a  day,  he  fhalt  have  it  again;  but  mult  pay  the  lord 
for  keeping,  1  RoL  Mr.  879 :  Fhtck  177. 

An  owner  may  feize  iwrjirity,  without  telling  the  marks, 
or  pioving  the  property,  (which  may  be  done  at  the  trial, 
if  con  Celled,)  and  tendenng  amend*  generally  is  good  in 
this  cafe  1  without  fhewing  the  pai  titular  fum  ;  becauJe 
the  owner  ol  the  i/tray  is  no  wrong-doer,  and  knows  xitit 
how  long  it  has  been  in  the  pofleifton  of  the  lord,  tjfr, 
which  makes  it  different  from  trefpafs,  where  a  certain 
Aim  mull  be  tendered.  2  Safi.  6 86.  In  cafe  of  an  efirey 
the  lord  ought  to  make  a  demand  of  what  the  amends 
mould  be  for  the  keeping;  and  then  if  the  parry  thinks 
the  demand  unreasonable,  he  m  u  ll  tender  fa  indent  amend*  -y 
but  if  what  he  renders  is  not  enough,  the  lord  fhall  take 
ifl'ue,  and  it  is  to  be  fettled  by  the  jury.  Key  144.  A 
beaft  tftt  iiy  is  not  to  be  ufed  in  any  manner,  cxceol  if» 
cale  ot  Bfcefltty;  ns  ro  milk  a  cowt  or  the  like,  but  net 
to  ride  ao  horfe.  Cro.  jfaz.  1 :  t  £^673,   Ejlrajs  tf 


ESTR 


ESTREPKMENT. 


i  mentioned  in  the  (hiuieof  i;  H,  S.  tap  7. 
U  he  AVfl^'t  tank  cannot  be  tfttayt  or  forfeited,  tsV. 

1  TREAT,  ExtraffttmJ]  The  true  copy  or  note  of 
frtue  cngLoal  writing  or  record,  and  efpecially  of  fats, 
rwwir  tmt .,  IS  .  impofed  on  the  rot  1 1  of  a  court,  10  be 
J-vicii  by  the  bailiff  or  other  officer.  F.  Nr.  B.  57,  76. 
5/d/.  Wqjttp,  -.  r>  — Jultices*  com  million  era,  {5c.  are 
rn  deliver  their  rfircaii  into  the  k.u&eattr  yearly  after 
Mu  f'ii \M£i'< :  And  fines  to  have  writs,  which  At  all  be  en- 
tered in  the  e/irtot^  in  order  a*  they  tire  entered  in  the 
Chantry  RoJUj  &*,  Stiff,  51  {fcj.^/.j:  i6£</.  2. 
Tbiefe  cfrtait  relate  to  fines  far  crimes  and  otfences,  de- 
faults and  negligences  cf  parties  in  fuit  3  and  ofUcers, 
r  on  oppearanie  of  defendants,  andjunjra,  c£f.  And  nil 
forfeited  recognizances  arc  to  be  firtt  ejlreot&l  in  the  Ex- 
ihequer,  by  tivrriffi  of  counties  1  on  which  proccfi  iflues 
to  levy  the  fame  to  the  ufe  of  the  King.  Stat,  22  £^  23 
Cm  ■     atir.  22. 

Fjrtiit*  nrc  to  be  levied  on  the  right  perfons :  And 
I  'njitratj  mull  be  in  two  parts,  indented  and  feaJed 
by  the  Jheriff,  and  two  jutticcs  of  the  peace  ;  who  are  to 
view  theni.  and  one  of  them  is  to  remain  with  the  fhcrifr' 
and  the  vther  with  the  jullLcs,  £r«t,  1 1  H.  7.  e.  15.  The 
,  .-.  nts  of  lines,  at  the  quarter-feffions,  are  to  be  made  by 
the  juilkcs ;  WmI  to  oe  double,  one  whereof  is  to  be  de- 
livered to  the  IherifF  by  indenture.  St  At,  t\R.2.  cap.  it. 
Fines,  poft  ti^es,  forfeitures,  trie,  mud  be  tjireattrf  into 
■  .  .\ehequer  twice  a  year,  on  pain  of  cc/.  And  officers 
are  to  deliver  in  ttcsr  returns  of  e/irtatj  upon  oath.  Stati. 

67  23  Go?  .  *.  f,  22  ;  4^5  H^*  &  Jl/".  r.  24.  It  is  the 
courfe  of  the  court  of  i>.  R,  to  fend  the  eftrtats  twice  a 
year  into  the  Exchequer,  n«js.  or.  tbt  iaft  day  of  tht  two 
■/•  ;  bin  in  extraordinary  cafes  there  may  be  a 

rule  to  tjinat  thetn  fooner.  i  Salt,  45.  Amerciaments 
are  not  ofually  difcharged  on  motion,  and  there  ought  to 
be  a  ctmjiat  of  the  cjtttaS  ;  though  the  court  may  give 
Jeave  to  the  IhcrifF  to  compound  thejn.  Ibid*  $4:  I  Ntlf. 
Abr,  207:  See  Stati.  3  Ed.  J.  e.  45  :  27JEVI  I,  e,a  : 
3  // .7.  r-  1  ;  3  Cue.  j.  c.i$*f,  ii ;  and  further  titles 
$6tr$\  Jajficei  «f  Peace* 

ES  TRECIATUdj  StreigBtcaed3  applied  to  roads. 
Km-tdrnt  p.  7«3- 

KSTREPE,  Fr.  Efirvpttr,]  To  make  fpoil  in  land i  to 
the  damage  of  anoiher,  as  of  the  rcverfmner,  ^V* 

ESTKfiPEMENTi  Eirtpamntum  from  the  Fr. 
^>f,  iKuiilfitfy  or  from  the  Lat*  ExiifparcJ]  Any  fpoil  made 
by  tenant  for  life,  upon  any  lands  or  woods,  10  the  pre- 
judice of  him  in  rcverfion ;  It  alfo  Hgnifies  the  making 
bnd  banen  by  continual  ploughing.  Stat,  6  Ed.  I-  cap. 
j  3.  It  feems  by  the  derivation,  that  efircpoKtm  is  the 
unreafonabte  drawing  away  the  heart  of  the  ground,  by 
ploughing  and  towing  it  continually,  without  manuring 
or  other  good  husbandry,  whereby  it  is  impaired;  And 
yet  tjltopitr  fignifying  WttUane^  may  no  lci$  be  applied  to 
tt.e  cutting  down  trees,  or  lopping  them  further  than  the 
law  alloxvi,  Jn  ancient  records,  we  often  find  <vajiutti  & 
tjhtpKtncntiim  J&ctnrt ;  to  make  itrip  and  walle. 

This  word  is  ufcd  lor  a  \vritr  which  lies  in  two  cafes  ; 
the  one,  by  the  S;at*  of  Ghstc.  6  E.  i.e.  13,  when  a  pw- 
fon  having  an  action  depending,  as  a  formed**,  writ  of 
righr,  tic.  fues  to  prohibit  the  tenant  from  making 
wafte,  during  the  fuit;  the  other  is  for  the  dtmandant, 
who  is  adjudged  to  recover  fcilio  of  the  land  in  ouellion, 
afier  judgment  and  before  execution  ftied  by  die  writ  of 


h&btrifa.tsii  p*j[t(}it*ttn%  to  prevent  watte  being  mada  tjlf 
he  gets  into  pofleJTton.  Rep  0.  .^  jG :  fUg.  Judic.  53: 
F.  N  R.  Co,  6 1 :  3  luff.  32S. 

In  fuing  out  ih^fe  two  writs,  this  difference  wa*  f^r^ 
mcrly  obferved ;  that  in  ad  ton  5  merely  profleiftiry  where 
no  d. 1  mages  are  recovered,  a  writ  of  Efrtrpemsut  might  be 
had  at  any  time pndtHTc  .  .  ,  even  at  the  time  of 
fuing  out  tlie  original  writ  *ir  tirli  procefs;  bnr  in  an  ac- 
tion where  damages  were  recovered,  the  demandant  could 
only  have  a  writ  of  tftrtptmsnU  if  he  was  apprehensive  uf 
watte,  after  verdiS  had  ;  for  wich  regard  to  Wdlle  done  be* 
fore  the  verdict  was  giv?:n,  it  was  prefomed  th=  jn;/ 
would  con  fide  r  that  in  aff^Ting  ihe  damages,  /■'.  N.  £. 
60,  1.  But  now  it  fec-ms  to  be  held  by  un  equitable 
cottftruciion  of  the  Slat.  */  Ghat,  and  in  advancement  of 
the  remedy,  that  a  writ  of  tjhepttntnt  to  prevent  willc, 
may  be  had  in  every  ftage,  a;  woit  oJ^  Ijch  actions 
wherein  damages  are  recovered,  as  of  thofe  whereia 
only  poftemon  ii  had  of  the  lands ;  for  perhaps  the  tenant 
may  not  be  able  no  Ltisfy  the  demandant  his  fail  du- 
msj;cs,  H'.di.  And  therefore  now  in  an  aclican  of  walle 
Ufe  If  to  recover  the  place  waded,  and  alfo  damage*,  a  writ 
oStftffpemtmi  will  lie  as  well  before  as  aher  judgment.  Tor 
the  plaintiff  cannot  recover  damages  for  mure  Waltc  th .in 
\i  cont^iutd  in  his  original  ct)mp[;iint  :  neither  is.  he  at 
j  liberty  toaiTign  or  give  in  evidence  any  wafte  made  after 
j  fuing  ont  tne  writ:  it  h  therefore  riiafonable  that  he 
Ihould  have  this  writ'of  ptpvtuttivt  jullicc,  tincc  he  is  in  his 
prefent  fuit  debarred  of  any  further  remedy,  j  Rep.  1 1  j. 

If  a  ivrit  of  e/trcpemcnt  forbidding  wall?  be  directed  and 
delivered  to  the  tenant  hiinfeif,  as  it  may  be,  and  he  after- 
wards pruct'L-i.:  to  commit  walk,  an  action  may  be  carried 
on  upon  the  foundation  of  this  writ,  wherein  the  only  pica 
of  the  tenant  can  be,  fecit •va/rum  centra  ffrttifa'timam  : 
and  if  upon  verdict  it  be  found  thai  he  did,  the  plaintit? 
may  recover  colts  and  damages  ;  or  the  party  may  pro- 
ceed to  punilhthc  defendant  for  the  contempt.  iMSwr  too. 

As  a  writ  of  eftrtptmntt  may  be  directed  either  to  the 
tenant  and  his  fervanta,  or  to  the  ihcrifT ;  if  it  be  directed 
to  the  tenant  and  his  fervaat,  and  they  are  duly  ferved 
with  it,  if  they  afterwards  commit  walle,  they  may  be 
committed  to  prjfon  for  this  contempt  of  the  writ.  But 
it  is  fad  not  to  be  fo,  when  directed  to  the  fherifl*,  hc- 
caufc  he  may  raife  thej^E  ctmaatus  10  reful  them  who 
make  wafte.  H*h*  ^5,  Though  it  haih  been  adjudged, 
that  the  fheritTmay  likewifc  imprifon  offenders,  if  he  be 
put  to  it  j  and  that  he  may  make  a  warrant  to  others  to 
do  it.  5  Rep.  115:2  Ittjt.  329. 

The  writ  of  tftrtptmemi  lies  properly  where  the  plaintiff 
in  a  real  action  IhaK  not  recover  damages  by  his  action  ; 
and  as  it  were  fupplies  damages;  for  damages  and  colls 
may  be  recovered  for  walle,  after  the  writ  of  tjtrtpement  h 
brought*  See  .l/wr  100:  zlnft.\x%.  If  tenants  commie 
walle  m  houfes  afligned  a  feme  for  dower,  on  her  bring- 
ing aelion  of  dower,  writ  of  cjtreptmeat  lies-  5  Rep.  u$\ 
See  Cro.  Eli*.  1 14:  622.  But  pending  a  w&  cf 
partitiftt  between  tttparttmrt,  if  the  tenant  commit  walls:, 
this  writ  will  not  be  granted  ;  becaufc  there  is  1  >i- 
ttt.ft  between  the  partus  and  the  writ  will  not  lie,  but 
where  the  intereti  of  the  tenant  iito  bedifproved.  QaLljl. 
50  :  2  Nelf  Abr*  754- 

In  the  Chancery,  on  filing  of  a  bill,  and  before  an- 
fwer,  the  court  will  grant  an  injunction  to  Hay  wafte, 
jV.  t  Lti  547-  See  titles  C^irfif^  i  IVafit* 
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ETHEUN'Gcr  JETHELTNG,  Stf*,]  Signifies  no- 
l>ie,  and  among  the  Englifh  Saxons  t  it  was  the  title  of  the 
Prince,  or  the  King's  eldelt  fbn.  Camden.  See  Adtlixg* 

EVASION,  Evafo.~\  A  fubtle  endeavouring  to  fct 
afide  truth,  or  to  efcape  the  punimment  of  the  law ;  which 
will  not  be  imlured.  1/  a  perJbn  fays  to  another  that  he 
will  not  Itrike  him,  but  will  give  him  a  pot  of  ate  to 
Hi  ike  firll,  and  accordingly  ho  ftrikes,  the  returning  of 
it  is  punishable;  and  if  the  perfon.  ttrXl  finking  be  killed, 
it  is  murder  ;  fur  m  man  Jhall  evade  the  jufttce  of  the  law, 
by  f neb  a  pretence  to  cover  bis  malice,  t  H,  P.  C*  8j.  No 
one  may  plead  ignorance  ot  the  law  to  tv&de  it,  tjfe . 

EVEN  IN  GS,  The  delivery  at  even  or  night  of  a  cer- 
tain portion  of  graft  or  com,  to  a  cu (ternary  tenant, 
who  performs  the  fervke  of  cutting,  mowing,  or  reaping 
for  his  lord,  given  him  as  a  gratuity  or  encouragement. 
Kcwefs  Ghtf. 

EVESDKOPPER3,  See  Za<vn-dr*ppcrs, 

EVICTION,  From  evian*  to  overcome.]  A  recovery 
of  land,  by  form  of  law.  If  land  is  evicted,  before 
the  rime  of  payment  of  rent  on  a  leafe,  no  rent  fhall  be 
paid  by  the  IcOee,  10  12M.  Where  lands  taken  on 
extent  are  evicted  or  recovered  by  better  tkle,  the  plaintiff 
13 kail  have  .1  new  execution.  4  kep.  66*  If  a  widow  is 
evicted  of  her  dower  or  thirds,  iltc  fhall  be  endowed  in 
the  other  lards  of  the  heir.  2  Daw.  Abr.  670.  And  if  on 
an  exchange  of  lands,  cither  party  is  evicted  of  the  land* 
given  in  exchange,  he  may  enter  on  his  own  lands.  4, 
R<p.  ill. 

EVIDENCE, 

Evidf.ntta.]  Proof  by  teflimony  oi  witnc/Tcs,  on  oath  J 
or  by  writings  or  records 

ft  is  called  E&fi&te,  bceaufe  thereby  the  point  in  iflue 
in  a  caufe  to  be  tried,  is  to  be  made  e vidmt  to  the 
jury;  for  probat  hats  rfcicnt  tjfe  evident  &  per/plat*.  Co. 
Lit.  1  S3.  The  evidence  to  a  jury  ought  to  be  upon  the 
Oath  of  witncfTes  ;  or  upon  matters  of  record,  or  by  deeds 
proved,  or  other  like  autheniical  matter,  I  Lit.  Air.  54.7, 
And  evidence  con  tain  eth  teftimony  of  witneffea,  and  all 
other  proofs  to  be  given  ar„U  produced  to  a  jury  lor  the 
finding  of  any  ifTue  joined  between  parties,  Co.  Lit.  183. 

The  fyllem  ol  evidence,  as  now  vllablilhcd  in  our 
courts  of  Common-law,  is  very  full,  comprehend  and 
ruined  ;  a  fusrtmary  of  the  law  on  the  fubject  is  here 
pj  efentcd. 

The  nature  of  the  prefent  work  will  not  allow  roam 
for  tne  niiir.!ic-:-lels  niceties  and  dillinctions  of  what  or 
is  net,  legal  twu  to  a  jury.  A  few  of  the  general 
Heads  and  leading  maxims,  relative  to  this  point,  as  well 
in  civil,  as  criminal  cafes,  together  with  fomc  observa- 
tions 011  the  manner  of  giving  Evidence,  are  fir  it  fe- 
Icficd. 

Evidence,  as  has  been  already  remarked,  fignifies  that 
which  demonfiraiej,  makes  evident  or  clear,  or  afcertains 
the  tr tiih  of  the  very  fait  or  point  in  iflue,  cither  on  the 
one  fide  or  on  the  other  j  and  no  evidtnee  ought  to  be 
admitted  to  any  other  point.  Therefore  upon  an  at',  ton  of 
debt,  when  the  defendant  denies  his  bond  by  the  plea  of 
c/l  fo/fum,  and  the  iil'uc  is,  whether  it  be  the  defen- 
dant1* deed  or  no,  he  cannot  give  a  reieaie  of  this  bond 
ta  Evidence,  for  that  does  not  deflroy  ihc  bo  ad,  and 
therefore  docs  not  prove  the  iflue  which  he  haschokn  so 
re  i  v  u  pc  n,  mb.  th&f  the  bond  h^s  no  cxiilcucfi, 

Yov,  I. 


Again  ;  Evidence  in  the  trial  by  jury  is  of  two  kind? , 
either  that  which  is  given  in  proof,  or  that  which  the 
)Uiy  may  receive  by  their  own  private  knowledge. — As 
to  the  latter  fee  title  J.-try. — T  he  former,  or  Prxfi,  (to 
which  in  common  ipuech  the  name  of  KviJence  is  ufua[3y 
confined)  are  either  written  j  or  parol,  that  is  by  word  of 
mouth.  Written  proofs,  or  Evidence,  are,  1,  Records; 
and  2,  Ancient  deeds  of  30  years  Handing,  which  prove 
themlelves  ;  but  3,  Modern  deeds  j  and,  4,  Other  wri- 
tings, muft  be  attefted  and  verified  by  parol  evidence  of 
wi incites.  And  the  one  general  rule  that  runs  through 
all  the  doctrine  of  trials  h  this,  that  the  belt  evidence  the 
nature  of  the  cafe  will  admit  of  fhall  always  be  required, 
ifpoflibleto  be  had;  but  if  not  pofliblc,  then  the  belt 
evidence  that  can  be  had  fhall  be  allowed.  For  if  it  be 
found  there  is  any  better  evidence  e\i!lin^  than  i>  pro- 
duced, the  very  not  producing  it  ii  a  prcfumption,  that  if 
would  have  detected  fome  falfehood  that  at  prefent  is  con- 
cealed.  Thus,  in  order  to  prove  a  leafe  for  years,  nothing 
etfe  fball  be  admitted,  but  the  very  decdof  leafe  itfelf,  if  in 
being ;  but  if  that  positively  be  proved  to  be  burnt  or  dc- 

1  firoyed,  (not  reJying  on  any  loofe  negative,  as  that  it  can- 
not be  found,  or  the  like,)  then  an  attcileJ  copy  may  be 
produced;  or  pan!  evidence  given  of  it's  contents. So,  no 
evidence  of  a  difcourfe  with  another  will  be  admitted, 
but  the  man  himfelf  muft  be  produced  ;  yet  in  fomc  cafes, 
(as  in  proof  of  any  general  cuftoms,  or  matters  of  com- 
mon erudition  or  repute,)  the  courts  admit  of  htwfr.y  evi- 
dence, or  an  account  of  what  perfon  5  dcccafcd  have  de- 
clared in  their  life-time:  hut  fuch  evidence  will  not  be 
received  of  any  particular  facts.  So  too,  books  of  ac- 
counts, or  fhop-books,  are  not  allowed  of  themfctves  to 
be  given  in  evidence  for  the  owner,  but  a  fervant  who 
made  the  entry  may  have  recourfe  to  them  to  refreih  his 

'  memory:  and,  if  fuch  fervant  (who  was  accustomed  to 
m;ikcthofe  entries)  be  dead,  and  his  hand  be  proved, 

\  the  book  may  be  read  in  evidence.  Rutt.N.  P.  28a,  3: 
Snlk.  aSj.  But  as  this  kind  of  evidence,  even  thus  re- 
gulated, would  be  much  too  hard  upon  the  buyer  at  any 
Jong  diitance  of  time,  the  Stat.  7  Jac.  1.  e+  iz,  {the  pen- 
ners  of  which  feem  to  have  imagined  that  the  book:  of 
ihemfelvcs  were  evidence  at  Common -law)  confine*  (hjs 
(pedes  of  proof  to  fuch  tran  fact  ions  as  have  happened 
within  one  year  before  the  action  brought ;  unlefs  between 
merchant  and  merchant  in  the  ttfuaJ  intercourfe  of  trade. 
For  accounts  of  Co  recent  a  date,  if  erroneous,  may  moie 
eafily  be  unravelled  and  adjuilcd. 

With  regard  to  parol  Evidence,  or  Whr,t[ja  ;  there  is 
a  procefs  to  bring  them  in  by  writ  oifu&jte.ia  ad  tcj.ijiitm- 
dnm  \  which  commands  them,  laying  a  fide  all  pretences 
and  excufes,  to  appear  at  the  trial  on  pain  of  one  hundred 
pounds,  to  be  forfeited  to  the  king  ;  to  which  the  $;#t, 
c  c>  9,  has  added  a  penally  of  10/.  to  the  party 
aggrieved,  and  damages  equivalent  to  the  lofs  fuftained 
by  want  of  his  evidence.  But  no  witnefs,  unlefs  his 
reafonablc  ex  pent  es  be  tendered  him,  is  bound  to  ap- 
pear at  all;  nor  if  he  appears,  is  he  bound  to  give 
evidence  till  fuch  charges  are  actually  paid  him:  except 
lie  rt Ikies  within  the  bili-  ef  m^rt.ilicy,  ::rt^  if  fum- 
Lftoned  to  give  evidence*  witiiln  the  lame,  '1  his  compul- 
fory  procefs,  to  bring  in  unwilling  witneffes,  and  the 
additional  terrors  of  an  attachment  in  cafe  of  difobe- 
diencc.  are  of  excellent  uie  in  the  thorough  inv«ftigatioti 
of  truth, 

3  P  All 
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A>1  witnvfics  of  whatever  religion  or  country,  tJUt 
have  the  ufe  of  their  reafon,  are  to  be  received  and 
examined,  extrpt  fjch  as  are  infom&n,  or  fuch  as  arc 
t!:t.iiji^{\t\  the  event  of  the  caule.  All  othrrt  are  «w- 
pewtt  witneffes  ;  though  the  jury  from  other  circum- 
fiances  will  judge  of  their  a-eMity.  Infamous  perfnns 
ar-^  fuch  as  may  be  challenged  assurors,  prefer  da0nm\ 
and  ih«rcfonr  fliall  never  be  admitted  to  give  evidence 
to  inform  tint  jury,  w'th  whom  they  were  too  fcanda- 
Jou*  to  aflociaits  fntfrefled  witnefles  may  be  examined 
upon  a  \c.r  J.rc,  if  fufpeckd  to  be  fecretly  concerned 
in  the  event;  or  their  Ltttcrcft  may  be  proved  in  court. 
Which  \M\  b  the  only  method  of  fupporung  an  objec* 
ticn  co  the  former  clafs  ;  for  no  man  ii  to  be  examined 
to  prove  his  own  infamy.  And  no  counlel,  attorney, 
or  other  perfon,  insrnUeJ  wi;h  the;  1e:rtt5  of  the  can  ft: 
by  the  party  himfelf,  fhall  be  compelled,  or  perhaps  al- 
k>ucd,  to  give  evidence  of  fuch  con vcr fa i ton  or  matter* 
of  privacy,  as  came  to  his  knowledge  by  virtue  of  fuch 
truft  and  confidence :  bat  he  may  be  examined  as  to 
mere  makers  of  fact,  as  the  execution,  of  a  deed  or  the 
like,  which  mighc  have  come  to  his  knowledge  with- 
out being  intruded  in  the  caufe.  Jivtt.  N.  P.       :  j 

One  wienefs  (if  credible)  is  fujfiacxt  evidence  to  a 
jsji y  uf  any  (ingle  faJl  ;  though  undoubtedly  the  con- 
currence of  two  or  more  corroborates  cite  proof.  Yet 
eur  law  conliders  that  there  are  many  t  ran  faction  s  to 
which  only  one  perfon  is  privy  ;  and  therefore  does  not 
MMitji  demand  the  tettimony  of  two,  as  the  civil  law 
uritvcrfally  require*. 

Pofuivc  proof  is  always  required,  where  from  the 
nature  of  thi  cafe  ic  pppears  it  might  pc*fll b!y  have  been 
had  U  jt.  next  to ptjh'wc  proof,  eircatajimtitd  evidence 
cr  the  dj£ trine  of  prt/vtr.ptitas  mutt  t<tke  place:  for  when 
the  j  f?]f  cannot  be  demon  lira  timely  evinced,  that 
w'lich  comes  nrareft  to  the  proof  of  the  Fact,  is  the  proof 
of  fuch  circa  in  ftancei  which  either  nc;<Jfirilyt  mu/ujif/y  at- 
tend iu;h  facli ;  and  thefe  are  called  ptefuinptioni,  which 
a-e  only  to  be  reiicd  upon  till  the  contrary  be  actually 
proved.  Sia&itiir  putcfumptbm  fkifft  probctur  in  cwtratiitw. 
Co,  lift,  37 Violent  preemption  is  many  times  equal  to 
full  proof  t  for  there  thole  circum  fiances  appear,  which 
6.  As  if  a  landlord  fues  for 
t  and  the  tcnan:  cannot  prove 
sn  acquittance  for  rent  due  ac 
alubfequcnt  time,  in  full  of  all  demands,  this  is  a  violent 
preemption  of  his  having  paid  the  former  rent,  and  is 
equivalent  to  fuil  proof;  for  though  the  actual  pay- 
ment is  not  proved,  yet  the  acquittance  in  full  of  nil 
demands  is  proved,  which  could  not  be  without  fuch 
payment;  and  it  therefore  inJ.u-^  (o  forcible  a  prefu  nip - 
tinn,  that  no  proof  {hall  be  admitted  to  the  contrary. 
G/7J,  EvtJ.  til*  FrobabU  pr*furoption  an  fing  from  fuch 
eircurnilances  as  wfmdij  attend  the  faftp  hath  alfo  its 
due  weight:  as  if,  in  a  fail  for  rent  due  in  1754,  the 
tenant  proves  the  payment  of  the  rent  due  in  1755; 
this  will  prevail  to  exonerate  the  tenant ;  {Co.  Lin* 
373;)  unJc.'s  h  be  dearly  fhewn  that  rhe  rone  of  i~ca, 
was  retained  for  fotne  fpeeiat  reaton,  or  that  there  was 
fotne  fraud  or  miilake:  for  orherwife  it  will  be  pre- 
fixed to  have  been  paid  before  that  in  1755,  as  it  fs 
moil  ufual  to  receive  hid  the  rent*  of  longed  Handing. 
bfchtt  or  ram  preemptions  have  no  weight  or  validity 
I. 


ntctflarti}  attrnu  the 
rent  due  at  Mxhaeli 
the  payment,  but  pro 


The  oath  adminiftereJ  to  the  wUneft,  is  not  nnl/  that! 
what  be  denofe*  (lull  be  true,  but  that  he  fliall  alfo  de- 
pole  the  w&  truth :  Co  that  he  is  not  to  conceal  any 
part  of  what  he  knows,  whither  interrogated  particu- 
larly to  that  point  or  cot.  And  all  this  evidence  is  to 
be  given  in  open  court,  io  the  piefeoce  of  the  parties, 
their  attorney,  the  counfel,  and  all  bj  -lhnders;  a:id  be- 
fore-thc  judge  and  juryt  each  party  having  liberty  tj 
except  to  it's  competency,  which  exceptions  are  pub- 
licity ftated,  and  by  the  judge  are  openly  anJ  pub- 
liekly  allowed  or  difaltowed,  in  the  face  of  the  country. 
And  if  either  io  his  directions  or  deciftons  he  mii-fiate* 
ifie  law  by  ignorance,  inadvertence,  or  defign,  lire  coun- 
fel  on  ehher  fide  may  require  him  publicity  to  feal  a 
I'ttl  ef  rxcfj-ficjjs;  ftating  the  point  wherein  he  is  fup- 
pofed  roerrt  See  title  Bill  of  Exctptiwf,<— Or  if  the  legal 
effect  of  a  record  or  other  evidence  ii  dcubcedj  tltt-i  may 
be  tried  on  a  Dafairrfr  if  MvidfXf  }  See  that  title, — 3 
Comm.  367 — 37a. 

The  true  theory  of  Evidence  is  admirably  explained 
in  fiuU.  Ni.  Fri.  part  VI,  from  Gi&trt*:  Law  ef  Evidence  > 
and  ic  concludes  with  taking  a  view  of  all  the  general 
Rules  of  Evidence  together,  from  whence  the  following 
a  b  ft  raft  is  given. 

1 .  The  lirrt  general  rule  is  that  the  bell  evidence  mutt 
be  given  that  the  nature  of  the  thing  is  capable  of.  The 
true  meaning  of  this  rule  is  that  no  fuch  evidence  fhaU 
be  brought  as  e<  natura  ul  fuppofei  Aill  a  greater  evi- 
dence behind  ^  in  the  party's  poiTeffion  or  power,  for  fuch 
evidence  is  altogether  infuiheient  and  proves  nothing. 
But  if  it  is  proved  that  an  original  deed,  will,  lie.  is  in 
(he  hands  of  the  adverfe  party,  or  is  dcAroyed  without 
default  of  chc  party  who  ought  to  produce  it,  a  copy 
will  be  admitted  ;  becaufc  then  fuch  copy  is  the  belt 
evidence. 

2.  No  perfon  intereftcd  in  the  quejlimt  can  be  a  wit- 
nefs.  There  is  no  rule  in  more  general  ufe  and  none 
that  is  fo  little  underllood.  Sec  i  Tnm  Rip.^ou  And 
there  are  fome  exceptions  to  if.  t.g,  1.  A  party  in terefled 
will  be  admitted  in  A  criminal  proTt  cution  in  molt  in- 
flates;  he  maybe  admitted  for  ih<r  fake  of  trade 
and  the  common  ufage  of  bufmefs;  as  poners,  appren- 
tices, &fc  to  prove  delivery  of  goods,  though  it  tend 
to  clear  themfelves  of  n  eg  feci.  See  }Ttm  Rcp.igt  Str. 
64.7,1083.  3.  Where  no  other  evidence  is  re afon ably 
to  be  expected.  4*  Where  fie  acquires  the  intereli  by 
his  own  aft,  after  the  party  who  calls  him  as  2  witntft 
has  a  right  to  his  evidence,  y.  Where  the  poflibility  of 
incercft  is  very  remote.  See  1  TV™  Rrp.  i6j,4»  and 
more  at  length,  this  title,  Div.  11  1. 

3.  The  third  general  rule  is,  that  hearfay  is  no  evi- 
dence.— For  no  evidence  is  to  be  admitted  but  what  is 
upon  oath  and  if  che  firJl  fpeech  were  without  oath, 
another  o;ith  that  there  was  fuch  a  fpeech  makej  it  no 
more.  Befides,  if  the  fpeakcr  be  living,  it  is  nut  the  belt 
evidence.  But  hearfay  has  been  admitted  in  corrobora- 
tion of  a  witness  teJlimooy. 

4.  In  all  cafes  where  a  general  cha rafter  or  behaviour 
is  put  in  iiTue,  evidence  cf  particular  tacts  may  be  ad- 
mitted; but  not  where  it  comes  in  collaterally, 

5*  jfanbigtui<u  vtt  forum  iatptt  vtrrfiarthitt  fitpfJt:ttirt  nam 
qua  J  t.t  facto  oritur  imhiguumy  <vaijitatiorte  fnili  tolltixr. 

6.  In  every  iflue  the  affirmative  is  to  be  proved,  A 
negative  cannot  regularly  be  proved,  and  therefore  it  is 
futhcient  10  deny  what  is  affirmed  until  ic  be  proved ; 

bit 
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but  when  tlic  affirmative  ii  proved,  the  other  patty  may 
conteft  it  with  oppofite  proofs  of  fome  matter  or  pro- 
portion totally  incontiftent  with  what  is  a  formed. 

7.  No  evidence  need  he  given  of  what  is  agreed  by 
the  pleadings.  For  the  jury  are  only  fworn  to  try  the 
matter  in  ijluc  between  the  parties,  To  that  nothing  clfc 
i 5  properly  before  them. 

ft.  Whensoever  a  man  cannot  have  the  advantage  of 
the  fpecial  matter  by  pleading,  lie  may  give  it  in  evidence 
on  the  general  iflue.  Set-  title  Pleading, 

9.  If  the  fubfiancc  of  the  iflue  be  proved,  it  is  fitffrci- 
ent.    As  to  this,  fee  alfo  titles  Pleading;  Mcda  et  Forma. 

The  doctrine  of  evidence  in  Ckiminal  Ca5j:>  is,  in 
moft  rcfpe&s,  the  fame  as  that  upon  civil  aclions.  J  here 
are  however  a  few  leading  point?,  wherein  fay  fevera] 
ft  at  u  to  and  refutations  a  difference  is  made  between 
civil  and  criminal  evidence, 

I.  In  ailcsfes  of  high  treafon,  petit  treafon,  and  mift 
prificn  of  treafon,  by  Stati.  I  Ed.b.  c.  »z,  and  5  &6 
Ed,  6.  c.  1  r,  fwj  lawful  witneffe;  are  required  to  convict 
a  pri  (brier  ;  ur.lefa  he  (hall  willingly  and  wi'hout  violence 
cctiftfi  the  fame.  By  Star.  1  &  z  P.  Cs*  M,  c.  10,  a  far- 
ther exception  is  made  as  to  treafon*  in  counterfeiting 
the  King's  fe*ls  or  f:;;nnuire*,  and  ireafuns  concerning 
coin  current  within  this  realm;  and  more  particularly 
by  r.  M,  the  offence*  of  importing  counterfeit  foreign 
money  current  in  this  kingdom,  and  impairing,  coun- 
terfeiting, or  forging  any  current  coin,  The  Jfar/r.  8  & 
9  IK  3.  c.  25  :  1  5  £7  16  Get,  z ■  e  z8,  in  their  fubfequent 
exter.hons  of  ihrs  fnceies  of  treafon  do  alfo  provide, 
that  the  offenders  may  be  indited,  arraigned,  tried, 
coovlclcd  and  attainted,  by  the  like  evidence,  and  in 
fuch  manner  and  form,  as  may  be  had  and  11  fed  again  ft 
offenders  for  counterfeiting  the  King's  money,  But  by 
Stat.  7  W.  3  <r.  3,  in  profecutions  for  thefe  trcafons  to 
which  that  aft  extends*  the  fame  rule  (of  requiring  tvn 
wknefTes)  is  again  enforced  ;  with  thia  addition,  that 
the  {QttfeJtiQri  of  the  prifoaer,  which  fhall  countervail  the 
ntcc(Trty  of  fuch  proof,  mufl:  be  in  opin  tcitrt,  la  the 
con fh uttion  of  xvhich  aft  it  hath  been  hoMen,  thai  a 
confefHon  of  the  prifoner,  taken  out  of  court,  before 
a  msgiftrate  Or  pcrfon  having  competent  authority  to 
take  if,  and  proved  by  two  witncJles  j  is  fumcieat  to 
conviQ  him  of  treafon.  F tjhr  z.;o.  4.  liut  hilly  un- 
guarded confeflions,  made  to  perfons  having  no  fuch 
auihnrity,  ought  not  to  be  admitted  as  evidence  under 
this  ftatute.  And  indeed,  even  in  cafes  of  felony  at  the 
Common-law,.  th:y  arc  the  weakell  and  moll  fufpkinus 
of  all  icftimony  ;  ever  liable  to  be  obtained  by  urn  fi.ee, 
fatfc  hopes,  promifes  of  favcor,  or  menaces;  feMaxn  re. 
membered  accurately,  or  reported  with  doe  pieciiion; 
and  incapable  in  their  natujc  of  being  difproved  by 
other  negative  evidence.  By  the  fame  Stm*  7  f¥.  3.  e.  3,. 
it  is  declared  that  both  witneifes  mull  be  to  the  fame 
overt  ail  of  treafon  ;  or  ant  to  one  overt  zi\,  and  rhe  other 
to  another  overt  act  of  ihc  lame  fpecies.oi  treaion,  and  nut 
of  diltinlt  heads  or  kinds;  and  no  evidence  fhall  be  ad- 
mitted to  prove  any  overt  ail  not  exprebfy  laid  in  the 
indictment*  See  tkState  "fytati  144  ■  PS^^^SS*  Andihere- 
fore  in  Sir  Jehu  Fcmckk**  cafe,  in  King  IVilU&n1*  time, 
where  there  wab  but  one  whnels,  jn  nt\  of  parliament, 
(o/.t/.  8  W.  3-  r.  4,)  v.  as  m^de  on  purpofe  to  attaint  him 
of  treafon,  and  he  was  executed.  5  Suite  Tuali  40,  J3ut 
in  aJrpoft  every  other  accuutLn,  one  pofitiie  witnefs  is 


furHcicnt ;  except  in  cafes  of  indiflmenis  for  penury,  where 
one  witnefs  ii  not  furhcient*  becaufc  then  there  is  only 
one  oath  again fl  another,  to  MM  194* 

2.  From  the  rcverfal  of  coionel  Sydney's  attainder  by 
aclof  parliament  in  1689,  (8  S:etieTti<th  it  may 
be  collected  that  the  mere  fimilitttdt  of  hand-writing  in 
two  papers  (hewn  to  a  jury,  without  other  concurrent 
teftimony"  is  no  evidence  that  both  were  written  by 
the  fame  perfon.  %  Hmul.  P.  C.  43 1  j  yet  undoubtedly 
the  teftimony  of  witneltes,  well  acquainted  with  the 
party's  hanJt  rhas  they  beiievc  the  paper  in  qucrti^n  la 
have  been  ivrttten  by  him,  is  evidence  to  be  left  to  a 
jury.  Urd  Preflin'icafi,  A.  D.  1690,  4  $tfJti  Triah  463  : 
Fravci&j  eaft  A.  D.  ij  16,  6  State  trials  69 :  Lay?r*s  ria/e 
J.  D.  1 7 Z2j  2-q  t  Hcn-zcfs  cafst  A.  D.  1758  :  4. 
Burr.  644. 

3.  By  the  S/at.**  Jac,  \.  e.  tyt  3  mother  of  a  baflard 
child,  concealing  its  death,  mult  prove  by  one  urruli 
that  the  child  was  born  dead;  othenvife  fueh  conceal- 
ment (hall  be  evidence  of  her  having  murdered  it.  See 
title  B a/sard. 

4.  All  preemptive  evidence  of  felony  mould  be  ad- 
mitted cautiondy :  for  the  law  holdi,  that  it  is  better  that 
ten  guilty  perfons  efcape,  than  that  one  innocent  fuiTer. 
And  Sir  Mattbrvj  Hah  in  particular  lays  down  two  rules 
moft  prudent  and  neceflhry  to  be  obferved.  \,  Never 
to  coniift  a  man  for  fteafing  the  goods  of  a  perfon  un- 
known, merely  becaufe  he  uilt  pive  noaccounr  haw  he 
came  by  them,  untefs  an  a<ftuaj  feiony  bs  proved  of 
fuch  goods  :  and,  z.  Never  to  cenvift  any  perfon  of 
murder  or  manslaughter,  till  at  leali  the  body  be  found 
dead  ;  on  account  of  two  inflances  he  mentions,  wfcero 
perfons  were  executed  for  the  murder  of  others,  who. 
were  then  alive,  but  milting,  z  Hal  P.  C.  zee. 

LatUy  it  was  an  antient  and  commonly  received  prac- 
tice, { i  Statt  Tna/j  peJI/rt,)  that  as  counfel  was  no:  al- 
lowed to  any  prifoner  accufrd  ol  a  capital  crime,  fo 
neither  fhould  he  be  fuffered  to  exculpate  hiacfelf  by 
the  testimony  of  any  wi:ne!lt5.  And  therefore  it  Je- 
fcrves  to  be  remembered  to  the  honour  of  Mwy  I,  that 
(he  fir  fir  defired  fuch  evidence  to  be  received  in  a  court 
of  jufticc.  Afterwards  in  one  particular  in tiance  (when 
embeKstling  the  qnceVs  military  llorcs  wai  made  felony 
by  Stat.  31  El :x.  c.  4,)  it  was  provided  that  any  perfen, 
impeached  for  fuch  fe!onyr  •*  lliould  be  received  tmd  ad- 
mitted to  moke  any  lawful  proof  that  he  could,  by  law- 
ful witnefs  or  o:her»ife,  for  his  di^har^e  and  defence  -j* 
and  in  general  the  courts  grew  Jb  heartily  a(hamcd  of  a 
doctrine  to  unreafouable  and  cjjprcfljve,  thai  a  practice 
was  grcduaLIy  imroduced  of  examining  witnefTti  for  the 
pNioner,  but  not  upen  o.Lih.  2  Bidft.  147  :  Cr?.  Caw  zc^3. 
The  con  frequence  of  this  £Utl  wa.-,  that  the  juty  gave 
lefi  err. Jit  to  the  prifoner's  evidence,  thai  to  that 
produced  by  the  Grown.  Sir  Edtfard  Cch  proiells  very 
ftrongly  againft  this  tyrannicaj  praclice:  declaring  ihar 
he  never  read  in  any  a£l  of  parliament,  book,  eafe,  or 
record,  that  in  criminal  cafe*  the  party  itccufod  fliall 
not  have  wstneiTei  fworn  for  ntjn ;  and  iheretwre  there  is 
not  fo  mmh  jinjijiigipati  it.  3  /^.79.  Sec 

alfo  2I/.J  P.C  zS$,  und  hi5  S^mmari  204.  And  die 
Houfeof  Commons  were  ft,  fcnfible  of  ihU  ib/tifdity, 
tha:,  bk  the  bill  for  abul[:hing  hb^tlitiei  between  fatglmrd 
and  Sctitlauft.  [Stat,  4  jm.  \ .  c<  1 ,)  when  /clonic  1  c<  ni- 
mt&i4  ly  Ett^U/baun  in  Scttlatul  were  ordered  to  be  tried 
3  -  a-  ia, 
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in  one  of  the  three  Northern  counties,  they  infifted  on 
n  claufc  end  carried  it  againlt  the  efforts  of  both  the 
Crown  and  the  1  Ionic  of  Lords,  againlt  the  practice  in 
the  courts  of  Ln^laml^  and  the  exprefs  law  of  Scotland, 
•  that  in  all  fuch  trials  for  the  better  difcovery  of  the 

•  ruih,  tad  the  better  information  of  the  conferences  of  the 
jury  and  j unices,  there  (hall  be  allowed  to  the  party 
it  rallied  the  benefit  of  fuch  credible  witne/Tes,  to  be 

•  ».i mined  upon  oath  as  can  be  produced  for  his  clearing 
and  juflirication."  At  length  by  Stat.  7  Ur.  3.  e.  3,  the 
fame  mcafure  of  jufliee  was  eftabliihed  throughout  all 

•  4m,  in  cafes  of  treafon  within  the  aft:  and  it  was 
.- Itrr^ards  declared  by  Stat.  1  Ann.f.  2.  e.  9,  that  in  a.'l 

of  t:c.i»"on  and  felony,  all  witnefles  fir  the  prifoner 
mould  be  examined  upon  oath,  in  like  manner  as  the 
v  iineiici  aga.rf  bikt'  4  Comm.  356—360. 

I  laving  given  the  foregoing  general  view,  more  minute 
information  on  this  fubjedt  may  be  thus  ebfled, 

I.  Or  w;it:cn  Ev'iJeaee:  Wherein  f  Matters  Reccrd 

r.t  olf>  tf  Writings  under  Scal%  and  otber  Writings 
atid  De*tft'iosts  in  Cbanccv  cr  other  Courts. 

II.  Unwritten  Evidence  :  ll'baein — 

I .  If'bi  ;/My  bt  Witnefjes. 

if.  Oftbe  Number  tfWstneJfrs,  and  of  compelling  them 
10  appear;  as  eslfo  of  tbc  Manntr  <f  then  giving 
Bv/tftnee* 

3,  Of  parol,  frfumptive,  and  bear'fay  Evidence. 

I.  nee  h  tecords  amJ  zvri  rings,  Ts  where  acls  of  par- 

liaments, fhtutes.  judgments,  f.m's  and  recoveries,  pro. 
cevdings  of  courts,  and  deeds,  Esre.  are  admitted  as  eii- 
c  >ff.  A  general  set  cf  parliament  may  be  given  in  eri~ 
dine*  ;  and  need  not  be  pleaded  ;  and  of  thefe  the  printed 
tfatute  book  is  good  evident*  :  But  in  the  cafe  of  a  private 
zt\,  a  copy  of  it  is  to  be  examined  by  the  records  of  par- 
liament, and  it  is  to  be  pleaded.  Vials  per  pais  177,  23 1. 
Journals  and  other  proceedings  in  the  Houfeof  Commons 
have  been  held  to  be  no  tvidcut.  S;a:c  Wait,  •?•*/.  3.  470; 
Though  it  is  otherwise,  t -d.  3.  800.  A  hiftory  of  En. 
r!ana\  or  printed  trial,  may  not  be  read  as  rvidttice.  1 
fji.  557.  Ca;n<!:i'i  Britannia  WW  not  allowed  as  evidence: 
But  it  has  been  held,  that  an  hiiiory  may  be  evidence  of 
the  general  hiftory  of  the  realm,  though"  nat  of  a  particu- 
lar cuilom,  cifc  S&inner's  Rep.  623. 

An  exemplification  of  the  inrolment  of  letters  patent 
under  the  great  feal.  may  be  pleaded  in  evident*,  3  Inf. 
j  7  3.  This  exemplification  is.  a  copy  or  tranferiptof  letters 
•fat ettt  nudr  from  the  inrollmeni  thereof,  and  fealed  with 
the  great  feal.  But  nci'her  an  exemplification  nor  anfiat 
was  pleadable  a:  Common  law,  becaufe  there  was  only 
the  tenor  of  an  enrollment  ;  and  the  tenor  of  a  record 
ii  not  j  le  .<.  tble  ;  but  they  arc  now  pleadable  by  Sluts. 
3  Sc  4  E.6.  c.  4:  13  Elhs.  c.6. 

A  patent  may  be  exemplified  under  the  great  feal  in 
Chancery  ;  a;id  alio  any  record  or  judgment  in  any  of 
the  courts  at  Wefimtfur,  under  the  proper  feal  of  each 
court  :  all  which  e\c mplificaaona  may  be  given  in  evi- 
dence to  a  jury.  1  Ldl  5S3  :  Sbef.  134..  A  rule  made, 
or  writ  ftleJ,  ii  any  cojrt  «it  WtflsnikitT,  may  be  exemp- 
lified in  'lit  court  where  made  or  filed,  fcur  nothing  but 
ma:ter  of  record  ought  to  be  exemplified.  3  ln,t.  173. 

Records  and  inroim-nti  prove  themfdves ;  and  atopy 
of  a  ncord  or  inrrlmeuts  (worn  to,  may  be  given  in 
tuMnce.  Ct.L  t.  117,  a6i.   A  8 Anfoipt  ol  a  record  in 


another  court,  may  be  given  in  r.'iJmrc  to-a  jury,  t  L.-l 
Abr.  551.  There  is  a  difference  between  pleading  a  re- 
cord, and  giving  the  record  in  evidm.t;  if  it  be  plead- 
ed, it  mutt  be  fab  pede  figdii,  or  the  judges  cannot 
judge  thereof:  Though  where  it  is  given  in  1 1  V  \  If  ii 
be  not  under  the  feal,  the  jury  may  find  the  lame,  if  they 
have  other  good  matter  of  inducement  to  prove  it.  S 
Rep.  22. 

A  fine  or  recovery  may  be  given  in  n-idemr,  without 
vouching  the  roll  of  the  recovery  ;  for  the  part  indented 
it  the  ufual  n-iience  that  there  is  fuch  a  fine:  But  i:  is 
faid  the  fine  ought  to  b*  fbevjn  with  the  p  -oclaniatxr-  under 
feal.  jo  Rep.gz :  2  Rol.  Jlbr.  574. 

By  Stat.  14  Geo.  2.  e.  20,  where  any  perfon  has  pur- 
chafed  or  (hall  purchafe  for  a  valuable  confideration.  any 
cltate,  whereof  a  recovery  was  neceiTary  to  complete  the 
tide,  fuch  perfon,  and  ail  claiming  under  him,  having 
been  in  poffefiion  from  the  time  of  fuch  purchafe,  (hall 
and  may  after  the  end  of  20  years  from  the  time  of  fuch 
purchafe,  produce  in  evidf.u  the  deed,  making  a  tcrr.nt 
to  the  preteip*,  and  declaring  the  ufes;  aad  the  deed  fo 
produced  (the  execution  thereof  being  duly  proved)  (hall 
be  deemed  furrkient  evidence,  that  fach  recovery  was 
duly  fufTercd,  in  cafe  no  record  can  be  found  of  fuch  re- 
covery, or  the  fame  thould  appear  not  regularly  entered. 
Pruvidcd  the  perfon  making  fuch  deed  had  a  furnrient 
eftate,  and  power  to  make  a  tenant  to  xbfi.^rnecipt,  and  to 
fulfer  fuch  common  recovery. 

A  record  of  an  inferior  court,  hath  been  rejected  in  evi- 
dtme,  and  the  party  put  to  prove  what  was  done  :  Aad 
proceedings  of  county  court*,  courts  baron,  ifc.  m.iy  be 
'  tried  by  a  jury ;  for  it  hath  been  adjudged,  that  they 
j  cannot  be  proved  by  the  roils,  but  by  witneucf.  Lit.  75. 
But  court-roils  of  a  court  baron,  when  fiicwn,  are  good 
evidence',  aod  in  many  cafes,  copies  of  the  court- roils  arc 
allowed  **  e&iJ*nee.  D  iah  per  pais  178,  228. 

lnrolment  of  a  deed  is  proved  on  certifying  it  by  an 
examined  attelted  copy  ;  though  inrolment  of  a  deed 
which  needs  no  inrolment,  or  by  which  the  eftatc  does  not 
pafs,  is  only  evidence  to  fome  pui  pofes.  3  Lev.  387...  4 

By  Stat.  \oAa.e.  tS,  where  any  bargain  and  fide  in- 
rolkd  is  pleaded  with  *prvfertt  the  party  to  r.nfwer  fuch 
profert  may  produce  a  copy  of  the  inrollmcnt. 

With  refpect  to  the  production  of  Deeds  in  evidence, 
the  general  rule  is,  that  the  deed  Lfelf  mult  be  given  in 
[  evidence,  and  mull  be  proved  by  one  witnefs  at  the  lealt. 
But  if  the  oppofue  party  produce  the  deed  on  notice,  it 
(hall  be  read  wiihout  any  proof  of  the  execution.  i>.,.7. 
N.  P.  2  j  4  :  2  T<  rm  Rep.  4 1 . 

An  ancient  deed  proves  itfelf,  where  poffciTion  ha 
gone  accordingly  :  But  later  deeds  null  be  proved  by 
uvitnefle*.  Co.  Lit.  6.  If  all  the  witnefles  to  a  decJ  are 
dead,  continual  and  quiet  pofTeflion  is  prcfumptue  r 
drece  of  the  truth  of  it ;  yet  it  may  receive  f.inher  credit 
by  co.nparifon  of  hands  and  fcals.  Wood's  L  fr.  599.  When 
witneiies  to  deeds  are  dead,  their  hand-writi»ig  mult  be 
proved,  zbjt.  it 8.  And  where  there  arc  feveral  wit- 
ness to  a  deed,  and  they  are  all  dead  but  one,  i  fubjpeena 
mult  be  taken  out  againlt  the  living  witnek,  ;.nd  Uriel  in- 
quiry nude  af;cr  him,  and  afiidavitis  to  be  made  that  he 
cannot  be  found,  before  the  hand  writing  of  the  deceafed 
witnefles  ;.te  to  be  proved,  t  Ldl.  5  p. 

An  old  deed  proved  to  have  been  found  among  deeds 
and  evidentts  of  Undr,  mav  be  given  in  tpt'a'ettt*  to  a  jury; 
though  the  executing  of  it  cannot  be  proved  and  made 

out. 
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our.  3  Saii,  153.  A  deed  may  be  good  evidence,  though 
the  feat  is  broken  off:  And  where  a  deed  u  bornr, 
i-:'c.  the  judges  may  allow  It  to  be  proved  by  witneffes, 
that  there  was.  fuch  a  deed,  andtlus  be  given  in  evidence, 
l  Ley,  25.  But  the  court  will  not  allow  the  jury,  on  a 
trial  at  bar,  to  carry  deeds,  writings  or  books  with  them 
out  of  court,  as  c-i:\i.  <  to  conhder  of,  hat  fuch  at  have 
bce.t  prvveJ :  Though  by  the  alien  t  of  parties,  or  by  aflem 
of  the  court  without  the  panic?,  they  may  btr  delivered  to 
the  jurors.  C  Ettn.  421.  AW  deeds  or  writing*  under 
fealj  and  given  iu  evidence  ^  they  may  have  ;  and  nothing 
-  1  was  not  gtven  in  eu.t*knce4  for  the  court  gives  their 
direflioo  to  1  Sic  jury  upon  the  c&idenat  given  in  court, 
1  LtL  3.13. 

It  is  dangerous  to  fufter  any,  who  by  law  ought  to  fliew 
brth  any  deed,  to  prove  in  evidenee,  that  there  was  fuch 
a  deed,  which  they  bad  fecn  or  read,  &e.  For  there 
might  bz  imperfections  in  the  deed,  or  it  may  be  on  con- 
dition, with  limitation,  fife,  10  Hep.  91.  A  deed,  though 
i'ealed  and  delivered,  if  not  flam  pec)  according  to  act  of 
parliament,  cannot  be  pleaded  or  given  in  evidence  in  any 
court-  Sec  .  5  j.  fj  '  .  's  If. 2  1,  and  teveral  1'ubfcN 
q ue n t  ftatutes  ;  the  latter  of  which  extend  to  bills,  notes> 
receipt),  agreements,  c£e.  And  rhefe  damps  have  been  fre- 
quently the  means  of  detecting  forgeric*  ;  for  thcStamp- 
office  put  fecrct  marks  on  the  ltamps,  which  from  time  to 
time  are  varied  :  fo  that  where  a  deed  is  forged  of  a  date 
antecedent  it  may  cafily  be  difcovcrcd  by  ftamps  being 
upon  it,  notin  ufe  at  the  time  it  bears  date.  A  dted  cannot 
be  proved  by  a  counterpart  of  it  or  copy.  If  the  original 
is  in  being,  and  may  be  had j  though  it  may  be  when  the 
Original  cannot  be  procured.  C0.  £//v  £25 ;  la  Rip,  gz. 
The  conn  icrpzrz  of  an  ancient  deed  hath  been  allowed  to 
be  given  in  .  .  . V     Co/.  225.    But  it  hath  been 

held  that  the  counterpart  of  a  deed,  without  other  cir- 
cum:lar>ces,  is  not  fufiicient  evidence}  onlcfs  in  cafe  of  a 
fiUftj  when  a  counterpart  U  gcod  titider.ee  Ql  itfclf.  x 
SalL  2  87. 

Where  a  deed  was  cancelled  by  fraud,  that  being 
proved,  it  was  allowed  to  be  evidence  in  an  action  under 
thcde.d,  huLitf.  The  rediaLof  a  deed  is  no  *W- 
Atntc  withuui  Ibewing  the  deed  ;  or  proving  that  there  was 
fuch  ^  deed,  and  it  is  Inft.  Co.  Lis.  351:  Vwgh.  74. 

tli. it  there  wjs  fuch  a  Jeafe  again  it  theielcafor.  and  thofe 
claiming  under  him  ;  but  not  agair.fl  others,  except  iher; 
be  proof  that  there  was  fuch  a  leafe.  1  Balk,  2S6.  A  fet- 
tletoent  fct  forth  in  a  bill  in  Chancery,  and  admitted  in 
(he  anfwer  ;  anil  where  it  was  proved  that  the  deed  was 
in  the  poflelliou  0/  fuch  a  one,  tj?<r.  hath  been  adjudged  a 


tn,-  C^l:J 
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fmsperfonaleftate 
here  title  of  lands 
i!J  mult  be  fhewn, 
be  proved  in  tlie 
re  will  be  evidence. 
1  SaU>  286  :  and 


Chancery,  copies  of  theproceedn 
2         Mr.  6S7  :    T,iaii  fir  pai: 
R.i.tn.  3  3  >  ■    In  certain  cuies  the  Ledger- book  or  t, 
ckUaititai  Court  In  wmeh  the  will  is  entered,  ss  fumcicnt 
evidence,  being  a  roll  or  record  of  the  court.  Bull.  Af.  P. 
2^5.  6, 

A  bill  in  Chancery  haj,  been  admitted  as  faghttvidenii 
againit  the  complainant ;  An  anfwer  in  Chancery  is  sv.- 


denee  againil  the  defendant  himfeif,  though  not  again  ft 
othere.  t  Feat.  66:  Trial,  per  p^'u  J  67.  Hut  when  .1  pany 
gives  an  anfwer  in  Chancery  nt  nvV*W.'*r  at  a  trial,  though 
he  infilt  to  read  only  fuch  a  part  of  it  j  yet  the  other  fide 
may  require  to  have  the  whole  read.  c  Med.  to.  As  in 
cafe  of  a  writing  permitted  to  be  read  to  prove  one  pari 
of  an  i : i Jertct ,  which  may  be  read  to  prove  any  other  -*.art 
of  the  trviitMtt  given  to  tJie  jury* 

Depofitions  of  witneffes  In  Cliancery  between  the  finie 
parties,  may  be  given  in  Wtiijtu  at  law,  if  tf:c  witneiiei 
arc  dead,  and  the  bill  and  anfwer  proved.  iVuth  ftrp/iU 
167,207,234.  Regularly  depofitions  in  Chancery,  of  a 
witnefs,  may  not  be  given  in  evidence,  if  he  he  alive  \  un- 
lefs  he  be  in  another  kin^dem,  no*  fubjeel  to  ihe  dominion, 
of  onr  King.  Hid*  35;.  ilutdepoiitions  in  Chancery,  af- 
ter anfwer,  between  the  fame  parties,  may  be  read  as 
evident*,  though  the  wirnefies  are  not  dead,  if  ihey  cannot 
be  fouud  on  fcarch.  5&>ccer  3  j  1  S/rli.  278.  Depositions 
in  Chancery  in  perpeiuaw  rci  memcriam,  are  not  to  be 
£ir.'en  in  ew^Sfijrrj  fo  long  as  the  parties  are  living.  1 
Sftlk.  And  it  hath  been  adjudged,  that  thefc  de- 

pofitions to  perpetuate  tellimonyjon  a  bi!l  exhibited,  fhall 
not  be  admitted  as  evidence  at  a  Trial  at  law,  except  an 
anfwer  be  put  in.  /tVjjw.  335.  ]f  depofitions  are  taken 
out  of  the  realm,  he  who  makes  them  is  fuppofed  there 
fliil,  and  they  lh all  be  read  as  tvideme  ;  but  if  k  appears 
he  is  in  England^  they  cannot  be  read,  but  he  muH  come 
in  perfon.  1  LiL  c$y.  Things  done  beyond  fea  may  be 
be  given  in  czndtuce  to  a  jury;  and  the  teflimouy  of  a 
public  notary  of  things  done  in  a  foreign  country,  wili  be 
gaod  evident*.  6  R<?>.  4". 

Dej.oiuions  cannot  be  given  in  evidence  again [1  any 
perfon  who  waj  not  party  to  the  faitj  and  the  reafon  is, 
bee  a  ufe  he  had  not  liberty  to  crofs-examine  the  witneflc-  j 
and  it  is  againlt  natural  juitice  that  a  man  fhoutd  be 
concluded  in  a  eaufe  to  which  he  never  was  a.  party. 
Htit-dr.  2  2,  472  :  ilunh.  50.  f  t.  84 — 91 :  pL  148 — 321.  pi. 
403  :  Q  Mod.  229  :  Corih*  (Si  s  Fern,  113:  Glib,  EvuU 
62  :  Cb.  Prec.  ai2.  See  this  Did.  title  Depvfttienj. 

DepoHuons  in  the  licch  Jialtlcal  courts  may  not  be 
given  in  evidence  to  a  jury  at  a  trial;  but  a  fentence  may 
in  a  caufe  of  tithes,  And  the  fentence  of  the  Spi- 

ritual court  is  conclufivc  evidence  in  caufes  witOia  their 
hirifJiftim.  I  Ulk.  290  :  iNelfi  Jbr.  761. 

Depofutona  before  a  coroner  are  admitted  as  evidence, 
the  wiinefi'is  being  dead.  1  Lev.  tfto:  Likcwife  they 
have  been  admitted  where  a  witnefs  hath  gone  beyond 
fea.  2  Nt//.  jft/r.  760*  The  eonteJuon  of  a  prifoner  be» 
fore  a  tlltfgl'lhme,  GbV,  may  be  gitcn  in  evidence  againlt 
him  :  b'ee  z  Ho-izA,  P.  C.  e.  46,  and  the  notes  there, 
Th;  examination  of  an  offender  need  not  to  be  on  cash, 
but  muft  be  fubfLribi'd  by  him,  if  lie  confefTcs  the  fact  ; 
and  then  be  given  in  evidence  upon  oath  by  the  juitice 
of  the  peace  who  took  the  fame.  The  examination  of 
others  mult  be  on  eath,  and  proved  by  the  juitice,  or  his 
clerk,  as  to  their  e  vidence,  if  they  are  dead,  unable 
to  travel,  or  kept  away  by  the  prilbner.  H.P.C.  19, 
l6z  :  AW.  1 8.  55  :  MWV  M<  647. 

The  examination  of  an  informer  before  a  jufticc,  taken 
On  oath,  and  lubfcribed,  may  be  given  in  evidence  on  a 
trui  if  he  be  dead,  or  not  able  to  travel,  Ife.  which  is  to 
be  m ade  out  o n  oat b.  2  ffh  :vi .P.C.t.  46.  . 

By  Stett*  1  &  2  P.  b'  M.  c.  13  :  2  fcf  3  P.  &  M.  c.  io, 
Juflicesor  peace  fhall  examine  perfons  brought  before 

them 
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them  for  felony,  and  thofc  who  brought  them,  and  cer- 
tify fuch  examination  to  the  next  gaol-detivery :  but  the 
examination  of  the  priibner  ilull  be  without  oath,  and  the 
others  upon  oath;  and  thefe  examination*  fliall  be  read 
agftinit  an  offender  upon  an  indictment,  if  the  witn  irs 
be  dead.  #«//.  tf.  P. 

A  verdicl  againll  one,  usder  whom  cither  the  plaintiff 
er  defendant  claims,  may  be  given  in  tpids&t  again Jl  the 
patty  fo  claiming ;  but  not  if  neither  claim  under  it* 
MU-b.  1656.  B*  R.  In  e}eftm  en  t  where  the  plaintiff  hath 
title  tofeveml  lands,  and  Uinga  aflton  ofejedtmtnt  againll 
feveral  defendants,  if  he  recovers  agaioft  one,  he  Until 
nor  give  that  verdict  in  i-V/r^v  again  ft  the  icft.  3  Mud. 
if". 

In  a  court  of  common  law,  a  decree  in  Chancery  ii 

no  tt-rV/JFrtf*  Letters  may  be  produced  as  Mtidtnce  again  it 
a  man,  in  treafon,  tigft.  Although  a  witnefs  fwear  to 
the  hand  and  contents  of  a  letter*  if  he  never  faw  the 
party  write,  he  ft  all  no:  be  allowed  as  eohkaec.  Skin.  673* 
In  pcneril  cafe*  the  witnefs  fhonld  ha^e  gained  his 
knoA  icngc  from  iet-ing  the  party  write  i  but  under  fome 
drcumftanccs,  thai  is  not  ncceffary;  as  where  the  hand- 
tvrmog  to  be  proved  is  of  a  perfon  refiding  abroad,  one 
t  iO  has  fr  equently  received  letters  from  him  in  a  rant  fa 
of  cori-cfpofidcnce,  would  be  admitted  to  prove  it  though 
he  had  never  fe?  him  write — So  where  the  antiquity  of 
the  writing  makes  it  impoiEble  for  any  living  witnefs  to 
iwtar  he  ever  faw  the  party  write.  On  an  indictment  for 
writing  a  tre^fonable  libel,  proof  of  the  hand-writing  is 
Ju  Sclent,  without  proof  of  the  actual  writing.  Buli.  JV*.  P, 

since  nowimeiTes  are  pre  fen  c  when  goldfmiths*  notes  or 
promiffory  notes  are  given,  fuch  notes  are  allowed  r<  i- 
dtmt  of  the  receipt  of  money,  or  other  thing.  1  SalJt.  283. 
A  church-book  feme  writers  Uy  U  not  to  be  admitted  a* 
red  feM&i  though  other*  fay  it  may,  Cto.  Eih&*  411,  lc 
iv  laid  copies  of  public  books  of  corporations,  ftiall 
be  fruuitncf*  1  Lrv,  25  :  l  LiL  551.  But  as  to  books  of 
corporations,  tvhere  things  are  entered  not  of  record,  the 
originals  arc  to  be  produced  as  evidatti, 

A  pedigree  drawn  by  a  herald  at  arms,  will  not  be 
admired  :or  .-:  Urn*,;  without  mewing  the  record*  or 
ancient  books  from  whence  taken  \  for  the  entries  In  the 
herald's  o£i:e  are  no  records,  but  only  circumitantial 
rvi'ahxcz  But  a  copy  of  an  infeription  on  a  grme-ltone, 
has  been  given  in  tvidtttci  fucb  a  cafe.  2  A'.'j 
trti6,  687.  An  almanack  wherein  the  father  had  writ 
the  day  of  the  nativity  of  his  fon  was  allowed  in  tvidtntt 
to  prove  the  nonage  of  the  fon,  Roy-n.  84. 

Mattter  in  law  ought  not  to  b?  given  in  tzi/fnitt  at  ft 
trial,  but  only  matters  of  fact,  unlefs  it  be  in  cafe  of  a 
fpecial  verdict;  matter  in  law  b  difputnble,  and  refer  ved 
to  be  fpoken  to  in  arreft  of  judgment,  Faxgh.  143. 
147,  In  debt  the  defendant  may  give  in  cvUknu*  that 
hf  paid  money  on  an  obligation  before  the  day ,  SaV,  2, 
Nslf.  Aw\  755.  And  a  release  may  be  given  in  evident* 
on  nil  M>tt.  c,  Mad.  l&,  Though  in  h:Mitaiits  ojftonp- 
Jit  the  plain  till'  lit  all  not  give  any  fpecialty  in  cvtdtttft  to 
prove  his  debt,  a*  a  bond,  indent  are,  tiff,  becatife  lie 
may  bring  action  of  debt  upon  .that  fpecialty*  Man  340. 

Entry  and  cotillion  may  be  given  in  tpidekct  in  debt 
for  rent:  Coverture  may  be  given  in  ejudmet  to  avoid 
at  deed,,  t*fe.  M?d.  Cuf.  230.  U furious  contracls,  Etfc. 
may  bs  guert  in  tfitideitit.  2  „><.'/.  756,    F xattd  may  be 


given  in  evidence,  *t  tht  gtnrral  ijiex  And  tamperlnj 
with  ivitneffes  may  be  given  in  evidence  againft  3  party 
$Rt*p.Co.  Cut  many  thinjps  are  to  be  pleaded; 
as  juit  iftc.ii txOD*  without  ritle,  in  trefpafs,  &i,  and  can- 
not be  given  in  evidence  upon  Not  guilty.  Triah  frt 
pait  404.  If  in  trefpafs  Net  guilty  be  pleaded  ;  a  li- 
cence may  not  be  given  in  cvi/en<-<t  to  excufe  the  tref- 
pafTar ;  for  it  man  be  pleaded.  Krl  59.  And  if  the  if- 
fue  in  detinue  is  mn  <Utwtt»  it  (hall  n.>i  be  given  in  evi- 
dence that  the  goods  were  pledged  for  money,  and  the 
monty  not  paid  \  thU  is  not  good  without  pleading  it: 
But  a  gift  of  the  goods  by  the  plaintiff  may  br  gi/en  in 
evidence,  Ct+Lit.  z8j.  But  in  an  acVion  of  tr£wrt  for 
goods,  evidence  that  they  were  pledged,  for  money  lent 
Of  owing,  -tnd  the  money  not  being;  paid,  or  tendered, 
is  a  good  bar  to  the  action. 

So  in  an  iifue  in  wafte,  no  <wnjle  done,  the  defendant 
may  give  in  evidence,  that  it  came  by  lightning, 
tenip^-i,  or  enemies;  but  that  he  npahed  brfire  a&k\ 
A  i?tfs  7,  ma  i  b=  fpec tally  pleaded,  tjJc  1  hfi.  2S:.  Jf 
an  i/Tuc  be  taken  on  the  cutting  of  twenty  oak?,  evidence 
may  be  for  ten;  becaufe  either  is  a  breach  of  covenant 
not  to  do  watte.  iSbTprAb*.  14*  In  cjefiitott  Jitmar^ 
the  plaintiff  declares  for  ico  acres  of  land,  and  gives  evi- 
dence only  for  forty,  it  will  be  good  for  fo  much.  C™. 
Eli%-  13.  But  if  the  point  in  i/fue  be  the  feeing  and 
delivery  of  a  leafe,  and  the  witness  prov<-  it  feajed  and 
delivered,  hut  did  not  know  the  leflbr  that  fealcd  it:  Or 
where  proof  is  not  made  of  livery  andftijin^  on  hTue  of 
a  leafe  for  life:  Or  if  on  QO  ilfue  upon  a  taking  hf  capiat 
aA  fad^octtttdnmt  and  evidence  be  of  taking  by  capias  vt- 
leigatoWt  cifr  ;  in  all  thefe  cafes  tbe tvidtntt wilt  mt  btgxd 
tt  maintain  the  ifjUf*  PhwJ>-  I  4  ;   Kthv-.  Hti.  CC, 

See  further  title*  tlt&Jing  \  General  i$ut :  Cijy. 

II.  t,  The  King  cannot  be  a  witnefs  under  his  {ign 
manual,  &c.  2  R&l.  Abf  *  686.  Though  it  has  been  al- 
lowed he  may,  in  rel.idon  to  a  promt (e  made  in  behalf 
of  another,  JM.tiy  A  peer  produced  as  an  evidence, 
ought  to  be  fworn,  3  Kff'.6^\,  it  is  no  exception  to 
an  evidence,  that  he  is  a  judge,  or  a  juror,  to  try  the 
p-rfon ;  fo."  a  judr;e  .nay  give  evidence  going  oft?  from 
the  Bench.  2  UavA.  P,C,  c.  46.  And  a  juror  may  bi  an 
evidence  as  to  his  particular  knowledge  ;  but  then  it 
mud  be  on  examination  in  open  court,  not  before  his 
brother  jurors-  1  Lifl.tfi  Members  of  corporations  lhall 
be  admitted  or  refufed  rogive  evidence  in  aclion;  brought 
by  corporations,  as  their  intereii  is  fmall  or  great ; 
whereby  it  may  be  judged  whether  they  will  be  partial 
0:  11  .-it.  a  Lcj.  a^  1 ,  241  r-ut  they  wiil  no:  grijcra'lv  he 
admitted^  though  inhabitants  not  free  of  the  corpora- 
tion m.iy  be  good  witncii.i  for  the  corporation*  at  their 
in tcr c ll  i$  not  concerned  j  and  members  may  be  &j&ap> 
tkiftd  on  thefe  occafion&.  ihid.  23G- 

In  actions  agair  \  thus  .r.- wardens  and  overfcers  of  the 
poor  for  recovery  of  mor.cy  mis-Jpent  on  the  paril;.  :\z- 
counc,  the  evidence  oi  the  pari  lh|  tiers,  091  ttcjemog 
alms,  (hall  be  allowed.  Stat*  3  j^^AK  b  M<  ti.  Ivl 
informations  or  indiclmerts  for  not  repairing  high  way  a 
and  bridges,  the  evidence  of  the  inhabitants  of  the  town, 
vurporaiion,  i?':.  where  fuch  higfiways  lie,  (hail  be  ad- 
mitted. Stat.  I  Ann.  lS. 

By  StaL  27  6Vff.  3.  c*  atj>  fn  af.iins  on  penal  llatutes, 
inhabitant  of  any  place  arc  ivitcii  H:s  to  prove  an  offence, 
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though  the  penalty  be  given  to  the  poor,  Or  othenvife 
for  the  benefit  of  the  faid  parifh  or  place*  provided  the 
penalty  docs  nor  exceed  20/. 

ICinfmen,  though  never  fo  near,  tenants,  fervants, 
mailer?,  auornies  for  their  clients*  and  all  others  thai 
are  not  infamous,  and  which  want  not  undci  Handing  or 
are  not  parlies  in  inu-rcit,  may  give  t-vidttitt  in  A  caufei 
though  die  credit  of  fcrvants  15  left  to  the  jury.  2  Rol. 
Jihr.  63  c:  I  Vent.  243*  A  counfcllor,  attorney,  or  fo- 
lienor,  is  nor  to  be  examined  as  an  evidence  againtl:  their 
client*  becaufe  they  are  obliged  to  keep  their  fecrets; 
but  they  may  be  examined,  as  to  any  thing  of  iheir  own 
knowledge  before  retained,  noc  as  ccunlcl  or  attorney, 
C^f.  1  97. 

The  bail  cannot  be  an  evidence  far  his  principal.  If 
the  plaintiff  makes  one  a  defendant  in  the  fuit,  on  pur- 
pofe  to  impeach  his  teflimony,  under  a  pretence  of  his 
bring  a  party  in  intercft,  he  may  never: helc is  be  examined 
Je  bene  efft  ;  and  if  the  plaintiff  prove  no  caufe  of  action 
again  it  him,  his  e-nid-.ttce  fhall  be  allowed  in  the  caufe, 
2  Lift.  Mr,  701,  But  in  civil  fuits,  and  indiftments  for 
trefpaflVs,  the  plaintiff  or  profecutor  ufually  goes 
through  his  evidence,  and  thofc  defendants  who  are  no: 
auecled,  ate  fometimes  by  direction  of  the  judge,  acquit- 
ted, and  then  give  evidence  for  the  other  defendant  or 
defendants,  and  fometimes  they  have  been  examined, 
without  the  form  of  an  acquittal*  if  a  man  make*  him- 
felf  a  party  in  intereft,  after  a  plaintiff  or  defendant  has 
an  in te reft  in  his  evidence,  he  may  not  by  this  deprive 
them  of  the  benefit  of  his  teilimony.  Skin.  Rrp.  586. 

One  th  at  ha:h  a  legac  y  given  him  by  will,  is  not  a  good 
witnefs  to  prove  the  wilt  j  bat  if  he  rclcafe  his  legacy,  he 
maybe  a  good  evidence.  Skin.  7O4,  It  is  the  fame  of  a 
deed  \  he  that  claims  any  benefit  by  it,  may  not  be  an 
evidence  to  prove  that  deed,  in  regard  of  his  jntcrcit  \ 
And  a  perfun  any  ivays  concerned  in  the  fame  title  of 
land  in  qufftion,  will  not  be  admitted  as  evidence.  Ibid. 
705.  Eut  if  has  been  held,  that  on  heir  apparent  may 
be  a  witnefe  concerning  a  title  of  land;  and  yet  a  re- 
mainder-man, who  hath  a  present  inters  it,  cannot.  1 
Sal}.  3S5 .  If  a  legatee  H  permuted  to  be  fworn  and  ex- 
amined, the  cotinfei  cannot  afterwards  except  again  ft  his 
r  vidtjtfe,  1  I  <L  R  aym  *  7  3  o  * 

To  obviate  alt  difficulties  and  inconveniences,  it  is  en- 
abled by  Stat.  25  Geo.  2.  c.  6,  That  any  devife  to  a  perfon 
being  witnefs  to  any  will  or  codicil,  fhall  be  void :  And 
fuch  perfon  fh;ill  be  admitted  as  a  witnefs — And  that  any 
creditor  atieiling  a  wtli  or  codicil,  by  which  his  debt  is 
charged  upon  land,  fhall  be  admitted  as  a  witnefs  to  the 
execution,  notwithftsnding  fuch  charge-— The  credit  of 
every  fuch  witnefs  being  left  to  the  cuniidcraiion  of  the 
court  and  jury. 

Witneues  competent  at  law,  are  competent  to  prove  a 
nuncupative  will  by  Stat,  4  A/m  e.  16,/'.  141  The  fon  of 
a  legatee  is  no  witnefs  to  a  v. ill  in  the  ipiritual  court  i 
aeverthelefi  it  is  held,  he  may  be  a  good  evidence  10  prove 
a  nuncupative  will,  wirhin  the  intent  of  the  liatute  of 
frauds,  l  L.Rs»*tip  See  title  IP' Hi. 

A  grantee  who  is  a  bare  iruitee,  it  is  faid,"Hiis  a  good 
witnefi  to  prove  ihe  execution  of  the  deed  made  fohim- 
fclf.  1  P.  Wit,  290 :  If  an  action  is  broaght  againii  many 
perfon  I  fur  talcing  of  goods,  one  of  them  concerned  may 
be  admitted  as  an  evidence  agaiittt  the  reft.  Cornier  A*  367,  f 
See  1  Mod.  282  ;  In  criminal  cafes,  af  of  robbery  on  the 


highway,  in  action  agsanft  the  Hundred  ;  in  rapes  of 
women ,  or  where  a  woman  is  married  by  force,  Erfff.  a 
mnn  or  a  woman  may  be  an  evidence  in  their  own  caufc. 
1  Vxut.  24.3.  And  in  private  enormous  cheats,  a  perfon 
may  give  tvidtnee  in  hi  j  Own  caufe,  where  no  body  effe 
can  be  a  witnefs  of  the  circumftances  of  the  faft ,  but  he 
that  fuficrs.  1  Salx.  286.  Upon  an  inform  aii';n  on  the 
rtatutc  againfl  ufury,  he  that  borrows  the  money,  after 
hr  hath  paid  it,  may  be  an  evidence ;  bat  not  before* 
Rwm,  191* 

An  alien  infidel,  may  not  be  an  tjidcnec\  but  a^f^ 
may,  and  be  fworn  on  the  Old  Tejldmatr.  1  IttftM  6.  A 
quahcr  ihall  not  be  permitted  to  gite  e\.  Ucr.ee  in  any  cri- 
minal caufe,  (tin)efs  he  will  take  an  oath):  Though  on 
other  occafions,  his  folemn  attir nation  ihall  be  accepted 
in  ft  end  of  an  oath.  Stat.  7  ££S  IV.  3,  cap.  34.  Sec  title 
^ItfoL  r.— The  oath  of  a  Grttfiv  fworn  according  to  the 
circurnltanccs  of  h::  relipion,  hr\:  been  3dmiL'<.jJ  in  a  cavil 
',  matter,  t  J/htl.    And  by  WUlt^Q.  }.  an  inndei  in 
general,  is  an  admi{fible  witnefs,  for  the  term  doe*  not 
imply  that  he  is  an  atheift ;  but  ivhcrevcr  it  appears  that 
I  a  witnefs  has  no  idea  of  a  God  or  religion,  he        not  be 
I  permitted  to  give  his  tcftimony,  1  At\.  40,  4c, 

Perfbns  von  fan*  nt$m*ri*\  thofe  that  are  attainted  of 
con  (piracy.  Or  in  a  praanttin  upon  the  llatuce  5  £.V«, 
I  f .  1 ;  Popijk  recufants  convict,  on  the  Stat.  3  J<x.  i>t  S* 
j  are  difabled  to  give  evidfttce;  but  fee  contra  1  Himk, 
P.C.e.  \  z»f.6.  So  pejffons  convicted  of  felony,  per* 
jury,  SfTr.  And  if  one  by  judgment  hath  P.ood  cn  ti  c 
pillory,  or  been  whipped  ;  for  his  infamy  he  mail  not  be 
admitted  to  give ci>islrncer  wbilft  the  judgment  is  in  force  : 
Bat  ihe  record  of  conviction  muil  be  produced,  on  ob- 
jecting agair.Jt  his  tcftimony;  and  the  witne!s  fhall  not 
be  Ef-:ed  any  qucftion  to  accufe  Jiitnfelf,  though  his  cre- 
dit may  be  impeached  by  other  tvid&iat,  as  to  his  cha- 
racter in  general,  fo  as  not  to  make  proof  of  particular 
crimes,  whereof  he  hath  nnt  been  convicted*  3  Uji.  io3, 
119:  3  Lcik  426,  If  after  a  man  hath  Hood  in  the  pit- 
lory,  WV.  he  be  pardoned,  he  may  be  an  evUtM*-.  And 
notw it h landing  judgment  of  the  piilorv  infers  infamy  ac 
common  law  ;  by  the  civil  and  canon  law  u  imports  si3 
infamy,  unlefs  the  caufe  for  whi:h  the  pcifon  was  con- 
victed was  infamous  ;  and  therefore  fucti  may  be  a  good 
witnefs  toawill,  if  not  convicted  cf  any  ini.jjuous  ^ct. 
3  Lev.  426,  427.  It  has  been  held,  that  it  is  not  ftanding 
in  the  pillory,  di fables  a  perfon  to  give  rvidemu ;  butjl&iiJ- 
ing  there  upon  a  judgment  for  an  infktWJS  cfimi,  af  jargfrrt  jfce. 
If  for  a  libel,  a  man  may  be  a  witneb,  5  i/fidi  ,  413  Ntft 

Jbr.  557. 

Ferfons  excommunicated  cannot  be  witnefics,  becaufe 
being  excluded  out  of  the  church,  they  are  fuppofed  not 
to  be  under  the  influence  of  any  religion.  But  pcrfom 
outlawed  may  be  witness,  bcraufe  they  are  punifbed  in 
their  properties  and  not  in  the  lofs  of  tlietr  reputation, 
and  :he  outlawry  has  no  manner  of  influence  on  their  ere- 
I  dibility-  Bull.  N.  P.  292,3. 

A  man  is  convidttd  of  felony  h  and  nfterws:^  parJcncJ, 
he  may  be  a  good  evidence,  R&j&f.  369.  So  where  burnt 
in  the  hand,  which  is  Qunfi  a  ftatutc  pardon  ;  and  it  is 
faiJ  this  burning  in  the  hand  reflorcs  The  ofi'cndcr  to  his 
credit,  ibid,  330-  A  perfon  who  was  condemned  to  be 
hanged  for  burglary,  bat  having  a  pardon  for  tr an fpor- 
ration,  hath  been  allowed  to  be  a  good  evidence.  5  ?rf*d.  18. 
One  outlawed  for  treafonand  pardoned  may  bean  evidence. 

Si  a  tr 


EVIDENCE    II.  2. 


StauTriahfiwii  *,  51c.  Pcrfons  acquitted,  or  guilty  of  the 
fume  crime*  (while  they  remain  unconvicted)  may  Ik 
evidoKi  againfl  their  fellows.  A*  /.  17.  Though  no  evi- 
dence ought  to  be  given  of  what  an  accomplice  hath  fait!, 
who  is  not  in  ihc  fame  indictment.  State  Trials,  t*?.  z. 
414.  An  informer  may  be  a  witnefs,  though  he  is  to 
have  part  of  (lie  forfeiture,  where  no  other  witueffes  Can 
be  had,  /ifWr  Ltflit.  59$,  Members  of  either  Hon  ft  of 
Parliament  may  be  w  Ungues  on  impeachments.  State 
Tri*b,       %,  63  a, 

Ideats,  madmen j  and  children,  are  excluded  from  giv- 
ing evidence  for  want  of  Ikill  and  difcerument. 

*.  In  addition  to  what  has  been  already  faid  as  to  the 
number  of  witnelfes,  we  may  mention  that  it  is  required 
by  Star.  19  Car.  2.  cap.  3 ,  *l  That  all  devifes  of  lands  fhall 
be  attested  and  iubfcribrd  in  the  pre  fence  of  the  teltator, 
by  three  or  four  credible  witneffes,  or  elfc  Jhall  be  void." 
See  title  trdL 

If  a  witnefs,  ferved  with  a  procefs  in  a  civil  caufe,  re- 
fufe  to  appear,  being  tendered  rea  Ton  able  charge;,  and 
having  no  lawful  e\cufe,  action  on  the  cafe  lies  again  It 
him,  whereon  damages  fhall  be  recovered:  And  a  feme 
covert  not  appearing,  action  may  be  brought  agajnft  the 
hu/bind  and  her.  67«r.  5  Eliz*  tup.  9:  \  Lmu\iz. 

If  there  isa  doubt  that  a  witnefs  will  not  attend,  the 
beJt  way  is  to  ferve  him  with  the  original  fvbpa-ua^  keep- 
ing a  copy,  and  if  he  is  at  flny  dhhnce  from  the  place  of 
trial,  tender  reafonable  charges :  if  he  does  not  appear  at 
the  trial,  call  him  three  limes  on  his  fwbpnua ,  and  then,  if 
eccafion  requires,  chejjarty  may  bring  his  action,  or  move 
for  an  attachment. 

In  a  criminal  caufe,  if  a  witnefs.  refufc  to  appear  and 
give  evidence,  being  fcrved  with  procefs,  the  court  will 
put  off  the  trial,  and  grant  attachment  againJt  him  ;  and, 
as  refufing  to  give  emidmet  is  a  great  contempt,  the  party 
maybe  committed  and  fined,  1  Sat1-.  278. 

Preventing  evidence  to  be  given  again  ft  a  criminal,  U 
punifhabte  by  fine  and  imprifonment ;  and  a  perl  on  was 
fined  one  thoufand  mirks  in  fuch  a  cafe.  aSt.  1663. 
/?./!.    Ftrfons  diffuading  a  witnefs  from  giving  - 

and  jurors  or  others  difclofing  evidence  given,  are 
J  ike  wife  offences  punimed  by  fine  and  imprisonment, 
zMa&.?>C&ii. 

By  Sta.\  26  Gee.  3.  e.  7  t,  $  16,  (made  to  prevent  ber/c- 
flttdingx  and  which  fee  under  that  head,)  The  juftice  be- 
fore whom  complaint  fhall  be  made  for  any  offence  again!! 
the  aft,  may  fummon  any  per  ion,  other  tl^n  the  parly 
complained  againft,  toapptar  before  htm  to  give  evidence; 
and  in  cafe  fuch  perlon  hSall  wilfully  refufc  or  neg'eei  to 
attend  or  give  evidence,  he  lhall  forfeit  joA  and  in  de- 
fault of  payment,  or  in  cafe  of  inability  fhall  ftand  corn- 
mured  10  gaol,  lor  not  more  than  two  months,  nor  lefs 
lean  one.  And  ftmilar  puniJhments  are  inflickdby  other 
ftatuies. 

Where  neceitUy  require?,  witneffes  may  be  examined 
apart  in  court,  till  they  have  given  all  they  have  to  fay 
in  evidence  ;  fa  that  what  one  has  dcpolcd,  may  not  in^ 
duce  another  to  give  his  evidence  to  the  fame  effect, 

A  witnefs  fhall  not  be  examined  where  his  evidence 
tends  10  clear  or  acculc  himfclf  of  a  crime.  Slate  7nWj, 
W.  1  -  5 S  7  -  ^r°f  S£  he  bound  to  give  any  anfwer  by 
which  he  confers  or  accufe*  himfelf  of  any  crime.  And 
a  witnefs  fhall  not  be  troCs- examined  till  he  hath  gone 
through  the  evidence  on  (be  fide  whereon  produced.  Hid, 


-,f>i  2.  772.  The  court  in  criminal  cafe*!,  is  to  examine 
the  svitnefles,  and  not  the  prifrmer  or  profecutors.  Ibid, 
tvl.  1.  r 43*  Though  in  cafe  of  the  court,  counfel  art  fre- 
quently admitted  to  examine  the  evidence.  An  evidence 
fhall  not  be  permitted  to  read  his  evidence,  but  he  may 
look  on  his  notes  to  refrcfh  his  memory.  &§&  W.  4.  4J. 
An  evidence  may  not  recite  his  evidence  to  the  jury, 
after  gone  from  the  bar,  and  he  hath  given  his  evidence 
in  court  ;  if  he  doth,  the  verdict  may  be  fet  afide.  Cro. 
Eliz,  icot  One  that  is  to  bean  evidence  at  a  trial, 
ought  not  to  be  examined  before  the  trial,  but  by  the 
con  fen  t  of  both  parties,  and  a  rule  tf  court  pr  that  purpofe. 

No  evidence  ought  to  be  produced  again  ft  a  mr.n  in  a 
trial  for  his  life,  but  what  is  given  in  his  pre  fence.  State 
Trials,  W.  4.  227.  And  evidence  lhall  not  begiven  again  fl 
the  prifonerfor  any  other  crime  than  that  for  which  pro- 
fccutcJ.  y&VA  tn/,  3.947.  A  prifoner  may  bring  evi- 
dence to  prove  th:,t  the  witneffes  gave  a  different  tdlmiony 
before  a  juftice  of  peace,  or  at  another  trial:  though  he 
may  not  calf  wmieiTc;  m  difprove  what  his  own  witneffes 
have  fwam.  Ibid.  ml.  2.  623,  792.  And  no  objection  can 
be  made  to  the  evidence  alter  verdrfl  given.  -.  a/.  4.  3$, 
It  is  juiKftable  to  maintain  or  fubfift  an  evidence,  but 
not  to  give  him  any  reward;  for  this,  if  proved,  will 
avoid  his  teftimony.  74/i/.tW.  a.470. 

A  uirnefs  JTislI  not  be  examined  to  any  thing  that  docs 
not  relate  to  the  matter  in  iliue.  Ibid*  voii  a.  343.  And 
where  an  iffueis  not  perfccl,  no  evidence  can  be  applied, 
nor  can  the  juft  ices  proceed  to  trial.  Brtrmal,  42,47,43  c, 
If  evidence  doth  not  warrant  and  maintain  the  fame 
thing  that  is  in  iliue.  the  evidence  is  defective,  and  any 
be  dt marred  npta-  but  proving  the  fubllar.ee  is  fufficient. 
TV/it//  per  Pais  425.  Evidence  may  be  given  of  faff 5  be- 
fore and  after  the  time  they  are  l.iid  in  the  indictment. 
And  where  a  place  is  laid  only  for  a  Wfotf  in  an  i^difl- 
ment,  or  an  appeal,  (and  not  made  part  of  the  defcrip- 
tion  of  the  fad)  proof  of  the  fame  crime  may  be  made  at 
any  other  place  in  the  fame  county  ;  and  after  a  crime 
hath  been  proved  in  the  county  where  laid,  evidence  may 
be  given  of  other  in  flan  ee*  of  the  fame  crime,  in  another 
county,  to  fatisfy  the  jury.    1  HatuA.  P.  C.  e.  46. 

Bat  where  a  certain  place  is  made  part  of  the  defiripticn  of 
tic  fori  acGixJl  the  defendant  t  the  leaft  variation  as  to  fuch 
place  between  the  evidence  snd  indictment  is  fatal,  2 
Hmtfk.  P.  C.  e.  46.  It  hath  been  slfo  adjudged,  that  whese 
an  indiitment  f^ts  forth  aU  the  I pecial  matter,  in  refpeft 
whereof  the  law  implies  malice,  variance  between  the 
indiclment  and  evidence  as  to  the  drevmjta»umfihefa^% 
doth  not  hurt ;  fo  that  die  fukftm&vjr  the  matin  be  found 
by  the  c  vide  nee.  Ibid* 

The  burthen  of  proving  lies  on  the  plaintijf;  and 
the  prefumption  fhall  iland,  until  the  contrary  appear; 
though  that  which  piainly  appeared^  need  not  be  given 
in  evidence*  7  Rep,  40:  Co.  /Jr.  233.  The  defendant's 
counfe!  is  to  conclude  by  way  of  anf>ver  to  the  evidence 
given  to  the  jury  by  the  plaintiff's  :  but  he  who  doth  be- 
gin to  maintain  the  iflue  to  be  tried,  ought  to  conclude 
and  fum  up  the  evidence  given,  which  is  no  more  than 
to  put  the  jury  in  mind  how  he  hath  proved  bii  CAttfe. 
t  Lilt  5j  t,  Wi.en  a  witnLis  hath  been  fully  examined 
by  the  party  producing  him,  and  crofs  examined  by 
LOimk-i  for  the  ►idt'cne  party,  the  court  will  fometimcs 
allc  a  queftion  or  two  of  the  witnefs,  when  the  juiy  may 
put  any  queftions  they  think  proper  to  the  judge,  for 
inm  to  put  to  the  UAiiicfij  after  which  counfel  on  cither 
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fide  cannot  afit  a  Tingle  queftion  of  the  witnefs,  with.™:: 
leave  of  the  court  j  and  in  fait  the  ufual  method  is  to 
pray  the  court,  it  noi  improper,  10  afk  fuch  aqucilion,  or 
to  examine  to  fuch  a  fact,  Cs'c.  which  may  have  dropped 
from  (he  wi  tneh ,  after  both  counfel  had  hnilhcd  thetrex- 
ami  nation  of  him.  [f  it  is  proper  and  necejlkry,  the  court 
will  do  it,  other  wife  not* 

3.  It  frcms  to  have  been  agreed,  as  a  general  rutc> 
(even  before  the  it  acute  of  frattdi  cad  pet  ft/net,)  that  no 
parol  evidence  could  be  admitted  to  eontroul  what  ap- 
peared 00  the  face  of  a  deed  or  will,  not  only  from  tfkfl 
danger  of  perjury,  but  frsm  a prefiasption^  that  vobat/b 
tL*i  partia  at  that  time  bud  in  cent etttpIai*W ,  vjas  reduced  into 
wiling*  5  Co.  68  a.  b :  fl  Co,  *S5ai  -t^el  w.  49. 

Bat  this  ruEe  has  received  a  relaxation,  efpeciaily  in  che 
court*  of  equity,  where  a  di  ill  net  ion  has  been  taken  be- 
tween evidence,  that  may  be  offered  to  a  itny,  and  luth  as 
may  be  u  fed  only  to  iuN?m  the  ctnfiicttce  of  tbee&Hft\  vi%r 
that  in  khejfcrV?  cafe  no  fuch  evidence  mould  be  admitted  ; 
hecaufe  (he  jury  might  be  inveigled  thereby  ;  but  that  in 
ihs  fextsnd  it  could  do  no  hurt,  becaufe  tiie  court  were 
judge*  of  the  whole  matter,  and  could  duiinguiih  what 
weight  and  drefs  ought  to  be  laid  on  fuch  evidence,  2  V<:  n* 

Alio  to  after  tain  a  fail,  parol  evidence  hath  been  ad- 
mitted to  explain  the  intent  of  the  tcftator:  as  where  the 
tetlator  had  two  fans  both  named  Jobtu  and  lit  deviled 
Jands  to  his  fon  y^hn^  here  parol  evidence  was  admitted 
t,j  fj.ew  whith  of  his  fonshe  nisant  ;  and  ir.  being  proved, 
that  one  of  Jm  foiis  of  that  name  had  been  abfent  feveral 
years  beyond  Ifeij  and  th^t  ihe  cc-Jbitor  apprehended  that 
Jie  was  dewd,  the  devife  waj  held  good,  nod  that  the  other 
fliould  take;  for  without  fuch  evidence  the  will  mull 
be  void,  z  l\rtu  98,  337,  62  J.  So  parol  evidence  mny 
be  admitted  to  explain  the  intent  of  a  tc (later  in  cancel- 
ling a  will.    Cotvp.  53. 

Fatal  evidence  to  prove  that  a  bond  was  given,  in  lieu 
of  dower,  refufed.  1  Wtlf.^\.  Parol  proof  admitted  that  che 
tCJlator  intended  hi*  wife  txecxttm  mould  have  the  reftdue 
undifpofed  of.  313.  Debt  upon  bind  with  condi- 
tion far  payment  of  money  to  Lydta  Dwrj,  who  ts  a 
third  perlont  fhe  declares  the  defendant  owes  her  no- 
thing, and  upon  proof  thereof,  a  verdict  was  for  the  de- 
fendant ;  fuch  declaration  was  properly  given  in  evi- 
dence, for  Lydta  Do  ivy  h  to  be  con  fid  ere  d  as  the  real 
plaintiff.  Id.  25,7. 

faro]  evidence  foal)  not  be  .Emitted  to  annul orfulftan- 
lially  vary  a  written  agreement.  3  H'llf.  275  ;  $^704: 
3  feim  Rep,  590.  So  pjrol  evidence  ihaJl  not  be  received, 
to  prove  an  additional  rent  payable  by  a  tenant,  beyond 
that  cxprefled  in  the  written  agreement  for  a  leafe.  2  BI. 
R.?p.  t  j  49. 

Parol  evidence  may  be  admitted  to  prove  other  confide- 
rations  than  thofe  mentioned  in  a  deed  ;  as  where  the 
conditions  mentioned  in  the  deed  were  jo»coo/.  totd na- 
tural Jove  and  affection,,  and  the  preinifes  were  worth 
30,000/.  an  itfiie  was  directed  to  try  whether  painrju  \  ty*t 
linJ  :.: faction  made  any  part  of  the  contideration  ;  and  it 
being  found  that  they  did  not,  the  deed  was  fet  afide. 
7  Fro.  I\  C.  70 :  cited  3  Term  Rrp.  47  3< 

By  the  Ibtutc  of  frauds,  feverdl  things  muft  be  evi- 
denced by  writing,  of  which,  before  that  ftatute,  parol 
evidence  had  been  fulficient.  See  this  Diet,  title  Fraud. 
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SumetimCj  violent  preemption  wli]  be  admitted  for 
evidence  without  witnefies  ;  as  where  a  perfon  is  run 
through,  the  body  in  a  houfe,  and  one  is  feea  co  come  out 
of  the  houfe  with  a  bloody  fword,  &?e.  But  on  this  che 
court  ought  not  to  judge  hajlily.  1  luff.  6, 673.  And 
though  prefumpttve  and  circumlrantial  evidence  m»  be 
furlicient  in  felony,  it  is  not  fu  in  trcafon.  State  lha!:t 
■t'ijA  4.^.  307. 

Terfons  once  In  being  mall  bcr  intended  Rl!l  living,  if 
the  contrary  i s  n ot  p ro  v t  d -  ?.  R -  A  R ip*  4,6 1 «  Dut  DM  b y 
Slaf*  iqCnr.  3.  e.  6,  it  is  enabled,  '*  That  if  any  perlon 
or  perfons,  for  whofe  life  or  tiyet  elates  have  b^sn,  or 
(ball  be  granted,  mall  remain  beyond  the  feaj,  orclfe- 
where  abfent  themfelves  in  this  realm,  by  tbt /pier  <4  ftvtn 
jrtjfs  t3geiki-r,  aiid  no  furricient  and  evident  proof  m»de  of 
the  life  or  lives  of  fuch  perluii  or  rerfons  rcfperlivcly, 
in  any  aftion  commenced  fur  the  recovery  of  fuch  tene* 
ments  by  the  le/Tor*  or  reveriioncrs,  in  every  fuch  cafe 
tfie  perfon  or  perlons,  upon  whofe  life  or  lives  fuch 
cliace  depended,  fhad  be  accounted  as  naturally  dead; 
and  in  every  action  brought  for  the  recovery  of  the  Lid 
tenements*  by  the  leflbrs  or  re^er/ioners,  their  heiri  or  ,it- 
Cig  ns,  the  judges,  before  whom  fuchacUon  Iball  bebrougiit, 
fhall  direct  the  jury  to  give  their  verdict,  as  if  the  perfon 
fo  remaining  beyond  the  feas,  or  01  her  wife  absenting 
hi  m  fel  f,  -sua  dekd.  ■ '    See  title  Life-  Ejfatr. 

As  to  hear  fay  evidence,  it  feems  agreed^  that  what 
another  ha&  been  heard  to  f;iy,  is  no  evidence,  becaufe 
the  party  was  n<it  on  oath  ;  a  lib,  becaufe  the  p.irty,  who 
is  affected  thereby,  had  not  an  opportunity  of  crofc-tx- 
am  mi) )  g ;  but  fach  fpe  eel  it  3  or  di  fco  u  r  fes  m  ay  be  m  ade  u  ie 
of  by  way  of  inducement  or  i!l titration  oi  what  is  pro- 
perly evidence.  1  JjtleiL  383  :  Situ.  40a, 

Alfo  what  a  witnrfs  hath  been  heard  to  fay  at  another 
time,  may  be  given  in  evidence,  in  oider  either  to  /jrtw- 
oreor-fi-M  the  tcltimony  he  gives  in  court,  a  ffipwi* 
P.  C.  e.  46.  So  what  a  perfon  aLCufed  of  a  crime  h  :tn 
been  heard  to  fay  at  another  time,  may  be  given  iu  evi- 
dence at  his  trial,  for  or  againlt  him.  ld+ib, 

A  witnefs  by  hcarfay  of  a  Itr.mger  flmU  not  b:  alloiyed, 
except  perhaps  to  confirm  the  evidence  of  a  witnefc  chat 
fpokc  of  hi;  knowledge,  fF<nd*s  Jnfi:t*  644. 

[fa  perfon  who  gave  evidence  in  a  former  trL3T  be 
dead;  upon  proof  ot  his  death,  any  perfon  who  heard 
him  give  evidence,  may  be  admitted  to  give  the  fame 
evidence  between  the  fame  parties ;  but  a  copy  of  the 
record  of  the  trial  when  the  evidence  was  given  ought  to 
be  produced.  3  hijl.  2  :  Ltlt.  Abr.  70^. 

And  evidence  given  at  one  trial  in  criminal  cafes,  has 
been  held  not  to  be  evidence  at  another's  trial,  a  State 
Trial;,  363. 

As  to  evidence  in  pairing  a  bill  0/  attainder ^  fee  5 
State  Trials,  114,  1^4,  132,676.  But  the  fame  evidence 
is  re^uillte  on  an  impeachment  in  parbament,  as  in  prU 

See  further  as  to  Evidence,  Ni-w  Abr>v*  2,  xU, Evidiwe : 
Via-  ^-fojfiiii ;  3  Cm*  Dig*  til.  Evidence,  and  tit, 
T*fimi$nt;  Gilbert1!  Law  of  Evidence :  Bid!,  Ni.  Tri: 
!  vaje'i  Ni.  Pri.  Ac,  ire.  z  Ha'^k.  P,  C.  0.  46:  thil 
Diet,  tit*  Bar 91  and  Pemet  I.  z  j  »VteuJvtt\  and  other  appofitc 
tides. 

EVVAGE,  from  the  Fr.  eau,  water.]  Toll  paid  for 
water- parage  \  fee  Aauage. 
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KWBRICE.  Sasf.  rw,  i.  e.  rowfugium,  stid  Iryte,  frac- 
ti>>]    Adultery  or  marmge-beakiiig  j  from  ibis  'Saxon 
■■•'<[  .  ->-.  mr.niagc,  we  dejive  our  tucfent  Engl  ill i  v:wt 
to  court. 

EWB,  fihtWi]  A  Germntt  word  fignifying  law ;  It  is 
mentioned  in  tig.  fift  i. 

EXACTION,  is  defined  to  be  n  wrong  done  by  nn 
officer,  or  one  in  pretended  authority,  by  taking  a  re- 
ward or  fre  for  that  which  the  Jaw  allows  not.  The  (Bf» 
f<imcc  between  txafaeii  and  (Xtofthn  15  this:  extortion  is 
where  an  officer  rx  torts  more  ihnn  his  due,  when  fornc- 
thing  ii  due  to  hint  j  and  cxttflian  is,  whrn  he  wrelb  a 
fee  or  reward,  where  none  is  due;  lor  which  the  offen- 
der is  to  be  fined  -md  impriloned,  and  lender  to  the  party 
twice  as  much  as  the  money  lie  fo  tykes.  Co.  Lit.  36S  : 
3  o     <>,  1  o~  ;  fee  t  i  ri  e  Exit >  tton. 

EXALTOR  REGIS,  The  King'*  exaflor  or  collector 
of  Taxes  j  fame  times  taken  for  the  Jb^ijf.  A'Vj.t  Lib*- 
Scacc.  par*  1 .  cap.  n/t. 

EXAMINATION,  txamrnatio.']  A  fearchjng  by,  or 
cognizance  of  a  inagirtratc.  Sec  this  Diet,  titles  dmr/iit- 
mcxt\  Evidence  j  'jxjiUc. 

With  refpecl  to  examinations  touching  church  bene 5c.es> 
iee  title  Benefit* 

EXAMINERS  it*  the  Chancery,  tvamUatwei 
T«  o  officers  of  that  court,  who  examine  upon  oath,  wit- 
neffes  produced  by  cither  iUe,  in  London,  or  near  ir,  on 
luch  interrogatories  as  ihe  parties  to  any  fun  exhibit  for 
that  purpofe;  and  fornetimes  the  parties  themfelves  are, 
by  particular  order,  like  wife  examined  by  them.  Jn  the 
country,  witnelfes  are  examined  byennmiJtoBers,  (ufually 
rttornies  not  concerned  in  the  cnufe,)  on  the  parties  join- 
ing in  commilljoo,  taV.  Sec  title  Dcp^Jttions. 

EX  ANNUAL  ROLL.  In  the  old  way  of  exhibiting 
&crijfys  arcennrt)  the  illeviable  lines  and  defperate  debts 
were  rranferibed  into  a  roll  under  this  name ;  which  was 
yearly  read,  to  fee  what  might  he  gotten.  Hak'i  Sba\ 
sleeo*  67* 

IiXCAMEIATORES.  A  word  ufcd  anciently  for 
txthar.gru  of  land  :  but  Cartel  fuppofes  them  to  be  fuch  as 
we  now  call  6rdUtt,  that  deal  upon  the  Exchange  between 
merchant*.. 

EXCEPTION,  txieptb.]  Is  a  flop  or  flay  to  an  aflion ; 
3nd  divided  into  tiitatory  and  peremptory*  Bract,  lib.  5. 
iraft.  5-  In  law  proceedings,  it  is  a  denial  of  a  matter 
alltdged  in  bar  to  the  aclioo  \  and  in  Chancery  it  h  wh.it 
is  a[icdg;-d  4Tg:.inll  the  \  li  facicnc  j  of  an  anfwer,  i£e.  The 
counfcJ  in  a  caufe  are  to  take  all  their  txetp/hnt  to  the  re- 
cord at  one  timcj  and  before  the  court  hath  delivered 
any  opinion  thereon.  1  Ul.Abr.^<\*  And  on  an  in- 
dictment for  treafon,  fcjV.  exception  is  to  be  taken  for  mif- 
naming,  faife  Latin*  l&e.  before  any  evidence  is  given  in 
court  j  or  the  indiflment  lhall  be  good.  Sta/.  7  W.  3. 
t.  3.  See  titles  jntS^mcnt ;  Treeifon. 

Where,  by  a  genet  id  pardon,  any  particular  crime  i* 
excepted  if  a  perfon  be  attainted,  &c  of  thatofience^  he 
iball  have  no  benefit  of  the  pardon.  6  Ri-p.  13:  2  Keif. 
Abt,  765.  And  when  a  pardon  is  with  an  exei-pthn  as  to 
pcrfons,  t Tie  pany  who  pleads  it  ought  to  ihew,  (hat  he  1$ 
not  any  of  the  parties  excepted,  1  Lev.  26.  A  negative 
exprcflicn  may  be  taken  to  enure  to  the  fame  intent  as  an 
exception  j  for  an  exception  in  its  nature  is  but  a  deninl  of 
what  is  taken  to  be  gcod  by  the  other  party,  cither  in 


point  of  law  or  pleading,  Andexee/th  it;  txecptit Rr- 
mat  rtpthm.  I  Lili  eta. 

Exception  to  Lvi  dunce,  Ctfr.  See  this  Dicl.  title 
Bilk  <f  ExerfJi'otti. 

\[  >.<■!-.  1  'TtOS  in  Dee !js  aS"D  Whitincs,  Keeps  the 
things  from  pallrng  thereby ;  being  a  favin^  out  of  the 
deed,  as  if  the  fame  had  not  been  granted ;  but  it  is  m 
be  a  fkrrtt&tlm  thing  out  of  a  general  one.  a*  a  room  out  of 
an  houfe  ground  out  of  a  manor,  timber  out  of  land, 
\Sc.  And  it  mud  not  be  of  a  thing  exprefely  granted  in 
a  deed  ;  alio  it  mutt  be  of  *  hat  is  f^vtrnhk  from,  and  mt 
tajipffrahly  incident  to,  the  grant,  Co.  Lit.  47  ;  1  Lev*  z§? : 
Cra,ML24t. 

Where  an  exception  ggeth  to  the  whole  thing  granted  or 
demifcd,  the  exception  is  void.  Cro.  Et.6,  A  man  makes 
a  leafe  of  a  manor,  excepting  all  courts,  the  exception 
is  void  as  to  the  courts ;  for  having  leafed  the  manor,  it 
cannot  be  fuch  without  courts,  bfob.  108  r  M&r  870.  A 
leafe  was  made  of  all  a  man's  lands  in  L.  excepting  hi  j 
manor  of  H.  and  he  had  no  lands  in  L.  by  t  the  faid  manor ; 
it  was  adjudged  that  the  manor  paiTcd,  and  rhat  ther-r/tp- 
thn  was  void.  Hob.  170;  iNilj\  Abr.-jh\*  A  leafe  of 
an  houfe  and  (hops,  except  the  fhops ;  though  this  may 
extend  to  other  (nap»,  it  is  void  as  to  the  shops  belonging 
to  the  houfe  demifed,  becaufcit  is  repugnant  to  the  leafe. 
Dyer  36  c. 

If  an  iXMpttw  CfCttct  the  grant,  or  is  repugnant  to  it, 
the  fame  is  void  :  and  if  there  be  a  favingor  exception  out 
of  an  cxcfptifw,  it  may  make  a  particular  thing  as  if 
never  excepted;  as  if  a  leafe  be  maae  of  a  rcclory,  ex- 
cepting the  parfonage-houfe,  faving  to  the  leffee  a  cham- 
ber 1  this  chamber  rot  being  excepted  out  of  the  leafe, 
/hall  pafs  by  the  leafe  of  the  rectory.  72.  170:  Cw, 
EL  372:  Ourru  20* 

liy  e:-::erric  ;  of  trees,  the  foil  is  not  exccntcd,  but  onfy 
fufiicicnt  nutriment  for  the  trees:  for  the  lefl'ee  (hail  have 
the  pilure  growing  under  them,  though  the  leflbr  ftiaU 
have  all  the  benefit  of  the  trees,  matt,  fruit,  &c.  and  the 
trees  are  parcel  of  the  inheritance.  5  Rep.  it:  11  Rep. 
4$,  50.  Hut  it  has  been  adjudged,  that,  by  an  exception 
of  woods,  underwood  and  coppices,  the  foil  of  the  coppices 
is  excepted.  Poph.  146;  Crs.  3^.487,  If  a  lefTce  for 
years  affign  over  his  term,  excepting  the  trees,  Gate,  the 
exception  is  not  gcutl  ;  becaufe  no  one  can  have  a  Ipcc^al 
property  in  the  trees,  but  the  owner  of  the  land.  2  No/, 
764,    Though  where  1  e flee  for  life  makes  a  leafe  for  years 

I excepting  the  wood,  this  may  be  a  good  exception, 
although  he  hath,  not  any  intercft  in  it  but  as  a  lclfee,  in 
regard  he  is  chargeable  in  wafte,  tsV,  and  hath  not 
granted  his  whole  term.  C-v*  'Jaczyb:  1  till.  dir.  joo^ 
Thefc  exceptions  are  commonly  in  leafes  for  life  and 
years ;  and  mule  be  always  ol  a  thing  in  *jfe,  Co.  Lit.  47* 
See  titles  Grant:  DeeJ:  Leefe*  Condition. 

EXCHANGE,  Exciimbium  or  tami-innti  with  the  Ci^ 
vi  liana,  pe>  mutatis,]  The  Kir/fj  Exchange*  is  the  place  ap- 
pointed by  the  King  for  exchentge  of  plate  or  bullion  for 
the  King's  coin,  £rY.  Thefe  place*  have  been  divers 
heretofore;  but  now  there  is  only  one,  ijsfei  the  Jit  tit 
in  the  Vii^tr.  Scl-  Stats.  2^  EJ.  l*Ji,  5.  e.  ta:  5  id  6Et{. 
6.  e.  19.  and  this  Diet,  titles  Coin  :  Mc/tey, — There  is  alfo 
a  Royal  Exchange  of  MgrchantJ  in  Lentltfi, 

Exchange  among  merchants  is  a  commerce  of  money, 
or  a  bartering  or  exchanging  of  the  money  of  one  city  or 
a  country 


EXCHANGE. 


country  for  that  of  ano'hcr:  money  In  this  fen  fir,  is  either 
real  or  imaginary;  real,  any  real  fpecies  current  "m  aay 
country  at  a  certain  price,  at  which  it  pa  Acs  by  the  au- 
thority of  the  State,  and  t>f  itrown  inirinlic  value:  and 
by  imaginary  money  is  umieritood,  sit  the  JsaotuintUiw 
made  ufe  of  to  exprefs  any  fum  of  money,  which  is  not 
the  jufl  value  of  any  real  fpecies.  Lex  M&ratoria. 

The  methods  of  exchange  for  money  ufed  in  England 
ought  to  be  par  pro  pari,  according  to  value  for  value : 
ami  our  exchange  is  grounded  on  the  weight  and  ftneneG 
of  our  own  money*  and  the  weight  and  finenefs  Bf  thai 
of  other  countries  according  to  their  fevcral  Jbudatds, 
proportionable  in  their  valuation  ;  which  being  truly  and 
juftly  made,  reduces  the  price  of  the  exchange  of  money 
of  any  nation  or  country  to  a  certainty.  Bnt  this  courfc 
of  exchange  is  of  late  abufed,  and  money  is  become  a 
merchandife,  that  rifes  and  falls  in  its  price  in  regard  to 
the  plenty  and  fcartity  of  it.  At  Lvmhn,  all  exchanges 
are  made  upon  the  pound  fterling  of  :o;.  In  the  Uw 
CotintrUt,  Fiance  and  Germany,  upon  the  French  crown; 
Spain  and  Italy*  &c.  upon  the  ducat ;  and  at  Florence t 
Vtnl<fy  and  other  places  in  the  $tr*igktst  by  the  dollar  and 
florin.  Sec  title  Bill  of  Exchange. 

Exchanges  of  Goods  and  Merchandise,  Were 
the  original  and  natural  way  of  commerce,  precedent  to 
buying  ;  fw  that  ivas  i&  buying  till  money  ittat  invented  j 
though  in  exchanging,  both  parties  arc  as  buyers  and  fel- 
lers, and  both  equally  warrant.  3  .Wi.  157* 

Exchange  ok  Lands.  A  mutual  grant  of  equal  in- 
terred in  lands  or  tenements,  the  one  in  consideration  of 
the  other:  and  is  u  fed  peculiarly  in  our  Common-law  for 
that  coxnpeniation  which  the  stiMtttitiv  mult  make  to  the 
warrantee,  value  for  value,  if  the  land  warranted  be  re- 
covered from  the  warrantee.  Brctcl.lih.  2.  cap.  16:  Accomp. 
Com:.  1  vcl.  170.  Alfo  there  is  a  tacit  condition  of  re- 
entry in  this  deed,  on  the  lands  given  in  exchange,  in 
cafe  of  eviction  ;  and  on  the  warranty  to  vouch  and  re- 
cover over  in  value,  For  if  either  of  the  parties  is 
eu&ed,  even  of  a  ^e  exchange  is  defeated.  4  Rep, 
l zi  :  Cro.  Eliz.  903 » 

The  word  Exchange  is  fo  individually  requifite  and  ap- 
propriated by  law  to  this  cafe,  that  it  cannot  be  fupplied 
by  any  other  word,  or  exprefled  by  any  circumlocution, 
1  tnjl.  50,  5  1 .  '1  he  elates  exchanged  mult  be  equal  in 
quantity  <f  tntcttftt  value  is  immaterial ;  as  fee  firople  for 
fee  ft m pie,  a  leafe  for  zo  years  for  a  leafe  for  20  years, 
and  the  like.  Litt.  §  64,  5.  And  the  exchange  may  be  of 
things  that  lie  either  gnnt  or  in  livery.  But  no  livery  of 
j'eiiin,  even  in  exchanges  of  freehold,  is  neceflary  to  per- 
fect the  conveyance;  for  each  party  ftands  in  the  place  of 
the  oili*r,  and  occupies  his  right,  and  each  of  them  hath 
already  had  corporal  poiFefiion  of  his  own  land.  Lilt. 
§  61. — Entry  however  muft  be  made  on  both  fides :  for 
if  either  party  die  before  entry,  the  exchange  is  void  for 
want  of  fuflkient  notoriety .  1  50. 

An  exchange  may  be  made  of  lands  in  fce-fimple,  fee- 
tail,  for  life,  tft-  Theeflates  granted  are  to  be  equal,  as 
fee-ftmple  for  fee  fimpie,  i$c  though  the  lands  need  not 
be  of  equal  value,  or  of  the  like  nature  :  for  a  rent  in  fee 
j fining  out  of  land j  may  be  exchanged  for  land  in  fee  ; 
Lit,  63,64  :  Ct.Lit.  50,  51*  If  an  exchange  be  made 
between  tenant  for  life,  and  tenant  in  tail  after  pofitbihey 
of  iflueextintf,  the  exchange  is  good  j  becaufc  their  eibtcs 
are  equal,  i  1  Rep*  80;  Moor  665. 


An  exchange  made  between  tenant  in  tail,  and  anotheV, 
of  unequal  imereft,  may  be  good  during  his  life  ;  but 
his  ilTue,  when  of  full  age,  fhall  avoid  it.  A  nd  ex  changes 
I  made  by  infants  ;  by  perfons  non  fan*  merncri.e ;  a  hut* 
band  of  the  wife*s  lands,  &rY.  are  not  void,  bu;  voitliM? 
only ;  by  the  infant  at  bis  full  age,  the  heir  of  the  pciTon 
n  >»  Jwifr  rumor iig,  and  the  feme  after  the  death  of  the 
hutband,  who  may  waive  the  pofTcfllon  and  difagrec  to 
them,  PrL  §  277,  aSt. 

I  wo  jointcnauts  and  two  tenants  in  common  may  ex- 
change  iheit  lamh  j  and  by  this  deed,  freeholds  paFs 
without  livery  and  feifin  ;  but  the  word  ta^r  ii  to  be 
ufed  ;  and  there  mull  be  execution  of  the  exchange,  by 
entry  on  the  lands  in  the  life  of  the  parties,  or  the  ex- 
change will  be  void.  1  hp.  51:1  91. 

/////:•/;?/»  exprcftes  himfrlf  concerning  an  exchange  aa 
of  a  tranfa&ion  between  /nw  j  and  in  the  cafe  of  Eton 
C<dlegtt  z  fill/,  part  3.  p<  483,  the  court  hald,  that  an 
exchange  in  the  Arict  legal  fenfe  of  the  ward,  cannot  be 
between  three ;  the  principles  of  it  not  being  applicable  to 
more  than  two  diflinii  contracting  parties,  for  wmi  of  the 
mutuality  and  reciprocity  on  which  its  operation  fo  in- 
j  tircly  depends;  and  the  cafe,  sbovc  mentioned,  of  tenant* 
I  in  common  exchanging  with  join  tenants  is  not  irrecon- 
cilable to  this  rule  ;  becaufc  though  fan  perfons  may 
1  be  named,  yet  they  conllitutc  only  two  dillinct  parties  ; 
and  conlequenily  1  here  is  the  fame  reciprocity  a*  if  the 
tranfailion  were  between  two  perfjns  only,« — And  this 
applies  to  any  number  of  perfons,  if  fo  conjoined,  as  to 
make  only  two  dillinel  relative  parties.  I  Infl.  50  b.  5 1  a* 
\  in 

Sometimes  lands  intended  to  pafs  by  exchange,  not 
having  the  qualities  and  incidents  of  exchanged  land,, 
may  pafs  by  way  of  gift  or  grant ;  as  if  two  perfons  are 
I  feifed  of  two  acres  of  land,  and  one  of  them  by  deed  gives 
Mi  ai:re  to  the  other,  and  the  otho:-  his  acre  to  hir*,  *r.  I 
each  of  them  gives  livery  of  fciftn  upon  his  acre  given  in 
exchange  -w  here  the  acres  will  pafs  from  one  to  the  other, 
but  not  in  1  way  of  exchange,  tx:caufe  ihrre  wasnr>uord 
of  exchange  in  the  deed.  IJtt.  fr&*  61  ;  Peri.  253, 

A  man  grants  to  another  [and*  in  fee-HmpJe,  tor  lands 
in  tail  byway  of  exchange;  or  land  in  tail,  for  lands  For 
life,  E#r.  thefe  deeds  will  not  take  effect  as  exchanges. 
Piht,  Exchange  1  5,  64 :  Co.  Lit.  64.  If  tenant  in  tail  give 
his  land  in  exchange,  for  other  land  of  the  far.e  eftare- 
tail,  the  i(Tuc  in  tail  may  make  it  good  if  he  will,  or  avoid 
the  exchange.  1  Rep.  96.  A  feoftmcne  is  made  to  J. 
and  B.  and  the  heirs  of  A.  and  they  exchange  the  land 
for  o:her  lands  \  this  will  be  good,  and  they  ihall  hold 
the  lands  in  the  fame  nature  that  the  land  given  in  ex- 
change was  held.  P<A+  %  177. 

It  a  lord  re  leafe  to  the  tenant  his  fervices  in  tail,  in 
exchange  of  land  given  to  the  lord  in  exchange  in  tail 
alfo,  it  is  ill :  but  if  leftee  for  life  of  one  acre,  give  an- 
other acre  to  hh  leflbr  in  tail,  in  exchange  for  a  releale 
from  him  of  that  acre,  hahtoi*pi  in  tail  in  like  manner, 
it  is  a  good  exchange.  Peri.  §  zigr  276,  jS  In  cafe 
two  perions  make  an  exchange  of  land,  and  limit  no 
eftate;  each  ihall  have  an  e Rate  for  life,  fy  implicctthn  \ 
but  if  an  exprefs  cftaic  be  limited  to  one  for  life,  and 
none  to  the  other,  it  will  be  void.  19//.  6.  zj>  And  to 
make  a  good  exchange,  both  the  things  mull  be  in  ejfc  at 
the  time  of  the  exchange.  Co,  Lit.  50  ;  3  Ed.  4,  iO« 
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nt  an  exchange  may  be  insult1  to  take  eflfeft  in  /v/tr:, 
a*  wc?l  .t,  p recently  ;  For  il  ii  be,  I  hat  after  i<:clc*.!  of 
irVr.V  A.  &  (halt  have  fuch  laud*  iti  /).  in  exchange  foi 
his  Kind*  in  5.  this  is  goad,  /Vi.  §  265. 

By  .1  fpccial  kind  0/  agreement,  an  exchange  may  be 
of  unequal  cltates.  jl/w--  c*  209.  The  condition  ant! 
warranty  in  exchange?  run  to  the  s  prh'tffi  not 
to  an  fj$tg/tf<rt  {£r.  And  if  after  two  have  cxclimgcd 
hinds  one  of  them  rrfeafej  to  the  other  the  warranty  in 
law,  it  will  not  dellroy  the  exchange.  4  R>-/>>  1  S3  :  t 
KvL  A&r.  8 J 5 ,  The  parties  themfelves,  and  all  ptivica 
and  tlrangeri  for  the  moll  part  may  take  advantage  of 
exchanges  void  by  any  defector  accident:  centra,  ii  they 
are  voidable,        i  Ry.  10  j  :  Dyn  285. 

Exchange  op  Church  Livings.  Thcfe  exchanges 
are  now  frldom  ufed,  except  that  parfons  form-times 
exchange  their  <■£*..,■/■*■(,  and  re  fig  n  them  into  the  01* 
mop's  hands:  am!  this  15  not  a  perfect  exchange  till 
the  parties  ate  inducted  j  far  if  either  dies  before  they 
both  are  induft.:d,  the  exchange  is  void,  ffetu/'j  iajl. 
284:  tCama,  32^. 

By  Stat.  31  £/.  t.  6.  f  S,  If  any  incumbent  of  any 
benefice  with  cure  of  fouls,  (hall  corruptly  re/ign  or  ex- 
change the  fime  ;  or  corruptly  take  for  or  in  any  refpece 
of  the  refigniog  or  exchauging  the  fame,  directly  or  indi- 
rectly, any  pen  (ion,  fum  of  money,  or  other  benefit  what- 
foevcr;  as  v.ell  r Jie  giier  as  the  taker,  ihnll  lofe  double 
ihevslceof  the  fum  ;  half  to  the  Crmvn,  and  half  to 
him  that  Ihall  fuc  for  the  fame.   See  this  Diet,  titles 

Jf  two  parfons  by  one  inllrument  agree  to  exchange 
tutir  benefices,  and  ki  order  thereto  refi^n  them  into  the 
handi  of  tin-  Ordinary,  ti  exchange  being  executed  cn 
fcnth  parts,  is  good ;  and  each  may  enjoy  the  other's 
lining :  but  the  patrons  mull  prefent  them  again  to  each 
living;  and  if  they  rtfofe  to  do  it,  or  die  Ordinary  will 
net  ad  nit  c  them  refpcftively,  then  the  exchange  is  not 
executed  -t  and  in  fuch  cafe  either  clerk  may  return  to  his 
former  living,  even  though  one  of  them  mould  be  ad- 
muted,  infliiuted  and  inducted  to  the  benefice  of  the 
oihcr  ;  which  is  cxprefled  in  the  exchange  itfelf,  and  the 
p  v.-/} a tien  ufu^lly  added  to  it.  2  Rtp.  74:  Rsl.Abr.  814. 

EXCH ANGKOR S.  The fc  that  return  money  by  tilh 
*./  ;A:hit*gt.  bee  Exittmhhitom*  5  A\  i.e.  2. 

E  X  C  H  E  Q_IT  E  R. 

ScACCjtiltiM,  from  ihc  Ft,  r/Jje^tutr,  i,  e.  abacus, 
Kibttfa  Jafsrta,  or  from  the  Germ.  j\h<ttz^  viz*  thrjaurui^ 
Ad  ant  ft Hf  Ccurt  of  rfewd,  wherein  all  caufes  touch* 
ing  the  revenue  and  rights  of  the  crown  are  heard  and 
determined;  and  where  the  revenues  of  the  crown  are 
received.  Camh*  in  his  Brit 09.  p,  iijr  faith,  This 
court  took  iti  name  A  tabula  ad  <%Jftxcbi\ntt  the  cloth 
which  covered  it  being  party  coloured,  or  chtqncrtd  1  we 
had  it  from  the  A'wiav;,  as  appears  by  the  Grand  Ctf/iu- 
ifjaty,  tap,  56  ;  where  it  is  delcribcd  to  be  a»  aflcmbly  of 
high  juAiciers,  to  whom  it  appertained  to  amend  that 
which  the  inferior  jullicicrs  had  mifdene,  and  tmadvtfedlv 
judged,  and  to  do  light  to  all  as  from  the  Prince's 
month ;  and  this  feertis  the  origin  of  the  Court  of  Ex- 
chrqtcT- Cbamhtr* 

I  lie  Court  of  Exchtquu  is  inferior  in  rank,  not  rnly 
id  the  court  of  King's  L'ench,  but  to  Lhc  Common  Pleas 
id  Jo  i  it  is  a  very  ancient  court  of  record,  fet  up  by  Wii~ 
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I  Ham  the  Conqueror,  a$  a  part  of  the  aula  rtffoy  though 
regulated  and  reduced  to  it's  prefent  order  by  king  Ed~ 
wardl;  and  intended  principally  to  order  the  revenues 
of  the  crawn,  and  to  recover  the  king's  debu  and  duties. 
4^  Inji .  i  o  5 —  1 1 6 .  Iti*  caned  the  Excbcq  uer,  ftaitariitm, 
Irom  the  chequed  cioth,  rtfembling  a  chefs. board,  which 
covers  the  table  there;  and  on  which  when  certain  of  the 
king's  accounts  are  made  up,  the  fum*  are  marked  and 
(cored  with  counters.  It  con  Arts  of  two  divifiens ;  the. 
receipt  of  the  Exchequer,  which  manages  the  royal  reve- 

|  nuc  ;  and  the  court  or  judicial  part  of  it ;  which  latter  is 
again  fub-dividcd  into  a  court  of  Equity,  and  a  court  of 
Common -law, 

Vk  Ccurt  tf  Eptity  l$  held  in  the  Exchequer  Chamber 
before  the  Lord  Treafurcr,  the  Chancellor  of  the  Ex* 
chequer,  the  chief  baron,  and  three  pui/ac  Barons. 
Thefe  Mr.  SiUen  conjectures  (title a,  j,  16,)  to 
have  ber-n  anciently  made  out  of  fuch  as  weie  Barorn 
of  ihe  kingdom  or  parliamentary  barony  and  thence  to 
have  derived  their  name;  which  conjecture  receives  great 
Irrenglh  from  B'afiM*%  explanation  of  Magna  Carta,  c. 
l^y  which  directs  that  the  earls  and  barons  be  amerced 
by  their  peers  1  that  is,  fays  he»  by  the  barons  of  the 
Exchequer  L  j.rfr.  2.  e.  1.^3. 

The  primary  and  original  bu/inefs  of  thi*  court  ia  to 
call  the  King's  debtors  to  account,  by  bill  fried  by  the 
attorney  general;  and  to  recover  any  lunds.  tenements,  or 
hereditament*,  any  goods?  chattels,  or  other  profits  or 
benefit;,  belonging  to  the  crown.  So  that  by  their 
original  conllituiicm  the  jurifdtction  of  ihe  court*  of 
Common  Pleas,  King's  Bench,  and  Exebe^oer,  was 
entirely  fepartte  and  dillincl:  the  Common  Pleas  being 
intended  to  dtrcide  .iii  con  t  rover  fits  between  imlj^ci,  and 
Subject;  the  King's  Bench  to  correct  ,-k[l  crimes  and  mil", 
demeanors  that  amount  to  a  breach  of  ihe  King's  peace; 
and  the  Exchequer  to  adjuft  and  recover  the  Ring's  re- 
venue. Sec  this  Did.  titles  Charts  t  Kings  Bench  :  Chrtatw 
Pleat*  But  as,  by  a  fi&ion,  almoft  ail  fom  of  civil  ac- 
tions are  now  allowed  to  be  brought  in  the  King's  Beach, 
in  like  manner,  by  another  £c~lipa,  all  kinds  of  perfond 
fuirs  may  be  profecuied  in  the  court  of  Exchequer.  For 
as  all  the  oJikers  and  minitlers  of  iWn  court  have,  like 
thofc  of  other  fuperior  courts,  the  privilege  of  fuing 
and  being  fued  only  in  their  own  court ;  fo  alio  the 
King's  debtors  and  farmers,  and  all  .-jccompranti  of  the 
exchequer,  arc  privileged  to  fue  and  implead  all  manmr 
of  per fous  in  the  fame  court  of  equity,  that  they  tbetn- 
felye*  are  called  into.  They  have  Ukewifc  puviltgc 
to  fue  and  implead  one  another,  or  any  itrangcr,  in  the 
fame  Itind  of  Common-law  actions  [v*here  the  prrfonaliy 
onJy  is  concerned)  as  are  profecuted  in  the  court  of 
Comrnon  Pleas. 

This  gives  origin  to  the  CttfimM-fazu  part  of  their  ju* 
rilclittion  ;  which  was  eftabltfhed  merely  for  the  bent-^t 
of  the  King's  acccmprants;  and  is  extrcifed  by  the 
barons  only  of  the  Exchequer,  and  not  the  trcafurer  or 
chancellor.  The  wrii  upun  \vhich  all  proceedings  here 
are  grounded  is  called  a  ana  mir.Ma  :  in  which  the  plaintiff 
fuggefts  that  he  is  the  King's  farmer  or  debtor,  and  that 
the  defendant  hath  done  him  the  injury  or  damage  com* 
plained  of  j  jjuo  wi/iui  fujjicieni  fxi/lit,  {fy  <.vljk6  he  is  the 
Jtfi  ableT)  to  pay  the  King  his  debt  or  rcni\  And  jij&efe 
fuits  are  exprciily  directed,  by  what  is  called  the  ftfttute 
j  ofRurtatuly  iv£>  t.  r<  lit  to  be  conJinca  to  fuch  matters 

only, 
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M  "  ■ .  as  fpecially  concern  the  King  or  Ins  minifterj  of 
the  ivxchequer.  And  by  1he  artiittli  Jnper  28 
(•  f.  4>  it  is  cna't^d,  th  nf  no  Com  man  Picas  be  thence- 
forth  hoi  Jen  in  the  Exchequer,  contrary  10  the  form  of 
tke:|jt£»t  charter,  Hut  now,  by  the  luggefiicut  of  pri- 
vilege, any  per  ion  may  be  admitted  to  fue  in  the  Eijt> 
chctucr  ;  as  well  a*  the  King's  accomptant.  The  fur- 
ntife  of  being  debtor  to  the  King,  h  therefore  become 
matter  of  form  and  mcie  words  of  courfe,  and  the  court 
is  open  to  all  the  nation  equally-  The  fame  holds  with 
rgaid  lo  the  equity  fide  of  the  court;  for  there  any 
per  ion  may  file  a  bill  again  ft  another  upon  a  bare  fug- 
gcrtion  that  he  ii  the  King's  accomptaru;  but  whether 
he  is  fo,  or  nor,  h  never  controverted. 

ia  this  cour:  on  the  equity  fide,  the  clergy  have  long 
uk-d  to  exhibit  their  biJ Js  for  the  non -payment  of  tithes, 
in  uhich  cafe  the  furmifeof  being  the  King's  debcor  is 
no  ficlion,  they  being  bound  to  pny  him  their  firft  fruits, 
siua!  tenths.  But  the  Chamcry  has  of  late  years 
rd  a  large  fliare  in  this  butinefs.  See  this  Difl. 

An  appeal  from  the  equity  fide  of  this  court  lies  im- 
mediately to  the  Houle  of  Peers;  but  from  the  Com- 
mon-law fide,  in  purfuance  of  the  Stat.  31  E.y  e.  |2# 
a  Writ  of  trier  muft  be  firlt  brought  into  the  court  of 
Exchequer  C!i;:rt,bv:r.  Aod  from  the  determination  there 
had,  there  lies  in  the  dentin  refer/,  a  writ  of  error  to 
the  Hottfe  of  Lords.  3  Qtmm,  4+.  Sec  this  Dicl,  titles 
Di\ifc:  Equity  i  Error* 

Some  pcrjuns  think  there  was  an  Exchequer  under  the 
/«j'/V^fw  Kings  j  but  our  bell  hi 
thai  it  was  ere^ccd  by  King  IfJiiu 
b:ir.g  taken  fron\  ihe  tranlroarine 
in  n  ..■  vtattth  leng  before  that  time. 

In  the  reign  cj 
which  has  cortti 
ccurt  were  at  ill 
miniilred  jutlkc 
H -irons  of  the  £ 
fiatc,  or  public 
were  grcitty  con 
j  ogative, 


are  or  opinion, 


i.  the  Firlt,  there  was  an  Exehequtr, 
I  ever  fence:  and  the  judges  of  the 
me  fliled  Baronet  Scaccarii*,  and  ad- 
the  fubjedb.  In  ancient  times  the 
■quer  dealt  in  affairs  relating  to  the 
ice  of  the  crown  and  realm  :  and 
ed  in  the  prcfervation  of  the  pre- 
thc  revenue  of  the  crown  ;  for  at 
ihe  Exchequer  it  was  the  care  of  the  Treasurer  and 
Baron*  to  lee  that  the  rights  of  the  crown  were  no  ways 
invaded.  Lex  Coxjittmimis  198. 

On  account  of  the  authority  and  dignity  of  the  court 
of  Exchequer,  andr  nt]y  it  was  held  in  the  King's  palace ; 
and  the  acts  thereof  were  not  be  examined  or  controlled 
in  any  other  of  the  King's  ordinary  courts  of  juftieet 
the  Exchequer  was  the  great  upofrtory  of  records,  where* 
in  the  records  of  the  other  courts  at  WcjhnsnPert  tiff, 
were  brought  to  be  laid  up  in  the  Treafury  there,  And 
writs  of  the  Chancery  were  femetimes  made  forth  at 
the  Exchequer;  writs  of  fuenmons  to  aiTemble  parlia- 
ments* tS'e.  Ji.-t/, 

I  he  Exchequer  has  been  commonly  held  at  Weflminpcr. 
the  ufual  place  of  the  King's  rcfidence  ;  but  it  bath  been 
fomctimes  hofden  at  other  places,  as  the  King  plcafed  j 
as  at  Hlmhtfhr,  £pV.  And  In  the  Exchequer  there  are 
reckoned  feven  courts,  wz<  the  court  of  PLtu  ;  the  court 
of  &c«u*!t\  the  court  of  Receipts;  the  court  of  the  E*. 
thequtr -Chamber  (being  the  aiTembly  of  all  the  judges  of 
England  for  diiTicult  matters  in  law)  ;  the  court  of  Exche- 
fuer~Cbc:tt:6t}  for  Errws  in  the  court  of  Excfaftet ;  for 


Errors  in  the  King's  Bench ;  and  the  court  of  Equlfy  in 
the  Excbcqsuy  Chamber.  4  Ltj}.  1 19. 

But,  according  to  the  ufual  division  for  tbedifpatclt  of 
all  common  buftnefs,  the  Exchequer  is  divided  (aa 
Has  bem  already  noticed)  into  two  parts ;  one  whereof 
is  eonieriant  efpccially  in  the  judicial  hearing  And  de- 
ciding of  caufes  pertaining  to  the  Prince's  coffers,  an- 
ciently called  Seaccai  tutu  C^tnput&rtini  \  the  other  is  the 
Racipt  t>f  the  Exchequer,  which  is  properly  employed  in 
the  receiving  and  payment  of  money,  And  it  has  been 
obferved,  that  about  the  time  of  the  Conqucrt  there 
was  very  little  money  in  fpecie  in  the  realm  ;  fur  then 
the  tenants  of  knights1  fees  anfarrcd  their  fords  by  mili- 
tary (eivicesi  and  till  the  reign  of  King  Htn.  I,  the 
rents  or  farms  due  to  the  King  were  generally  rendeied 
in  prcifaons  and  neccflarics  for  his  houthold  ;  but  in 
that  reign  the  fame  were  changed  into  money ;  and 
afterwards,  in  fuccecding  times*  the  crown  revenue  was 
changed  or  paid  into  the  Exchequer  chiefly  in  gold  and 
iilver.  Lex  Cenfiituthribi  f.ZQ'i* 

By  ftatute,  all  fherifFs,  bailiffs,  %s?c.  are  to  account  in 
the  Exchequer  before  the  Treafurcr  *nd  Barons :  and  an- 
nual rolls  are  to  be  made  of  the  profits  of  counties,   •-  ■ 

I  Alfo  inquifitors  mall  be  appointed  in  every  county,  of. 

I  debts  due  to  the  King.  51  H.  3.  /?.  5  :  \o  EJ.  J.  Stat. 
Rtitl.  And  alt  fines  of  counties  for  the  whole  year  are 
to  be  fent  into  the  Exchequer.  Stat.  4t  Fttf&fft-  14  Ed* 
2.  Cy  1.  Perfons  impearheJ  in  the  Exchequer,  may  plead 
in  their  own  dilcharge  ;  and  there  mail  be  writs  lor  tiif- 
Lh.ir^jii'g  perfoiiSf  lie.  5  R.  2.  e.  io,  14.  The  officers  of 
the  rectipi  may  receive  and  lake  for  their  fees  1  ...  in 
the  pound  for  fums  ifTu.-d  out,  Sfir,  $^6ft\&M, 
cap,  20. 

Ofiicersof  the  Exchequer  are  without  delay  to  receive 
money  brought  chillier  ;  and  the  money  on  the  receipt  is 
to  be  kept  in  elicits  under  three  different,  locks  and  keys, 
kept  by  three  fever  at  clikcrs,  SisV*  S  £tr  9       3.  c.  z3. 

In  the  Court  of  Equity  the  proceedings  are  by  Engtift 
lull  and  a  it  fiver,  agreeable  to  the  pradicti  of  the  High 
Court  of  Chancery. 

In  this  court  the  Attorney  General 
any  matters  concerning  the  King  ;  and  arty  per  Ion  gi 
in  any  caufe  piofecuicd  againU  him  on  behalf  c 
King,  may  bring  hii  bill  wg.jinEl  the  Attorney  G< 
to  be  relieved  in  equity,  in  uhkh  eate  the  plainfij] 
attend  the  King's  Auoruey  with  a  fc&py  of  the  bill 
r^rccute  him  to  anfwer  the  fame;  and  Mr.  Att 
nii.y  call  any  that  are  intcrened  in  ihe  caufe,  01 
officer  or  others,  to  inftrucT  him  in  the  making  c 
anfwer,  fo  as  the  King  be  not  prejudiced  thereby  ; 
his  anfwer  is  to  be  put  in  without  oath.  *\lnjl,  ioj, 
112,  118, 

The  Exchequer  15  now  f^id  to  be  the  Sail  of  the  four 
courts  at  Wcflmitijln  \  governed  by  the  Chancellor  of  the 
Exchequer,  the  L#cd  Chief  Em  m,  and  three  othci  EareAf, 
who  arc  the  fovereign  auditors  of  Epglmd*  and  the  judges 
of  the  court.  There  alfo  fiis  in  this  court  a  Ci.rfuo*  tinrMt 
who  adminilters  the  oath  of  all  high-JhcrtftSj  under- 
Iheriils,  baibrl's,  auditors,  receivers,  colieClors^  control - 
krs,  furvcyors,  and  Marchers  of  all  the  culloms  in  Bug- 
land. 

The  Chancellor  qt  Uttt/cr  Trtafma  hath  the  cuflody  of 
the  fcal  of  this  court.  The  King's  Atw/tcj  Gcna  ni  is  made 
privy  to  all  manner  oftplca5  that  are  not  ordinary  and  of 

cuurfe. 
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court,  which  rife  upon  the  proeef*  of  the  court  j  and  he 
puts  into  court  in  Ilia  own  name,  informations  of  con- 
cealments of  curtains,  fcizurcs,  EflTr,  And  alfo  for  intru- 
lions,  wafles  and  incroachmenrs  upon  any  of  the  King*s 
lands;  or  upon  penal  ftatutes,  forfeitures,  c3k. 

The  RcmmLt  anttrs  keep  the  regards  of  the  court  be- 
twixt the  King  and  his  fabjefts,  and  enter  the  rules  and 
orders  there  made:  one  heal  led  the  King's  Reinf:nbr:m- 
cer,  and  the  other  the  Lord  T  restorer's  Remembrancer: 
The  Rtwrmhrnauerftr  the  Kit*  hath  all  manner  of  infor- 
mations upon  penal  statutes  u(ed  in  his  ofheeouly;  and  he 
calls  to  account,  in  open  court,  all  the  great  Accountants 
of  the  Crown,  Collectors  of  Cuftoms,  6sr>.  he  makes  out 
writs  of  privilege,  enters  judgments  of  pleas  s  and  all 
matters  upon  En^ljh  bill  are  remaining  in  his  office. 

The  Rtmanbranttr  fw  tht  LwJ  Trtafurtr  makes  out  all 
the  cilrcaij  ;  he  feti  down  in  his  book  the  debts  of  all  fhe- 
rilfs,  and  takes  their  foreign  accounts?  and  iiTues  out  writs 
and  procefs  in  many  cafes,  Cfe,  And  thelit  Remem- 
brancers have  feveral  tUtqrtitu  to  do  bufinefs  under  them ; 
who  by  liatutcare  not  to  iflue  out  of  the  Remembrancer'! 
office.,  any  writs  upon  fuppofition,  but  upon  juil  grounds, 
&c.  t  J&t.  i.  c.z6. 

There  are  two  Chiimbtrl&im  that  keep  the  key;  of  the 
Treafury,  where  the  records  lie,  with  the  hook  of  Domcf- 
day,  Ei7r.  They  may  lit  in  court  if  they  pleafe.  but  not 
intermeddle  with  any  thing;  unfefs  it  be  relating  to  the 
fherifTs,  in  the  pricking  whereof  they  have  a  vote.  See 
port  Suit.  %i  GVp.  3,  at  the  end  of  this  ankle.  And 
betides  the  Chamherlains,  there  is  a  Clnk  of  thr  Pipe,  in 
whofe  cufiody  are  conveyed  out  of  the  King's  and  Trea- 
surer's Remembrancer,  bfr.  as  water  through  a  pipe,  ail 
accounts  and  debts  due  to  the  King, 

The  Cnntrdltr  of  tht  Pi/e  ;  who  is  faid  to  be  the  Chan- 
cellor of  the  Exchequer,  The  Clerk  vf  the  Ejlrtats^  who 
receives  the  eflreats  from  the  Remembrancer's  office,  and 
wriceth  them  out  to  be  ferved  for  the  King,  The 
l-he^n  Offo/ir,  who  oppofca  or  makes  a  charge  on  all 
merirft,  Erei,  of  their  green  wax,  1.  e.  fines,  ifTucs.  nmcr- 
ciritncnts  recognifance,  certified  in  eflreats  annexed 
to  the  writ,  under  the  feal  in  green  wax,  and  delucreth 
the  fame  to  the  Clerk  of  the  Eftrests  to  be  put  in  procefs. 
The  Auditor  t,  that  take  the  accounts  of  the  King's 
Receivers,  Collectors,  Gfr,  and  perfect  them.  The  four 
TeStfSt  whofe  bufinefs  to  receive  and  pay  all  money  is 
well  known.  The  Clerk  nf  tht  Pellt,  from  lus  parchment 
rolls,  called  PefUs  Re<rf>t*ritm.  The  Clerk  of  the  Nihilx, 
who  make?  a  roll  of  fuch  fums  as  the  fhcrirT  upon  procefs 
returns  Nihil r  eVr.  The  Citrk  of  the  Pbat,  in  whofe  of- 
fice all  officers  and  privileged  per  funs  are  to  fue  and  be 
fued  j  and  here  are  diver*  Undo  Clerks  employed  in  fuits 
commenced  or  depending  in  this  court.  There  is  a  Clerk 
tf  tht  Suimn^i'r  SetotiJnt ifj  in  the  offices  of  the  Rrntcm- 
Srcnetrii  SteotfJ/iriet  of  the  Pipe  :  Matjhul,  Sic. 

By  Stat,  2iGr>.  3.  e.  $2,  The  offices  of  the  two  Cham- 
berlains, the  Tally-cutter,  Ufher  of  the  Exchequer,  and 
the  fecond  Clerks  to  each  Teller,  fhall,  after  the  deach, 
furrender,  forfeiture  or  removal  of  the  perfons  interclted 
in  them,  be  abelijbtd.  j  if  4, 

Upon  the  death,  iv.  of  the  two  Chamberlains,  inftead 
of  the  tally  now  ufed  to  denote  the  receipt  of  money, 
there  (hall  be  fubftituted  an  indented  cheque  receipt. 
§  ^  — And  upon  the  death,  Esrr,  of  the  Ufher,  the  chief 
oJficer  in  each  office  fliall  lupply  bh  place.  $  3. 


After  the  death,  &tt  of  the  prefent  Auditor,  Clerk  of 
the  Pelh,  either  of  the  four  Tellers,  or  two  Chamberl.iin:, 
the  payment  or  all  falaries.  fees  and  emoluments  to  t'v. 
fri-l  ojfireru  mall  ceafe,  and  in  lieu  thereof,  certain  an- 
nua! fafaries  .ire  made  par-Me,  Ws.  To  the  Auditor 
4'co/.  hn  chief  CU*rk  tooo  /.  Clerk  of  the  Pells  3030/. 
his  firft  Clerk  icoo/.  The  four  Tellers  each  2700.'. 
Each  of  their  firft  Clerks  1000/.  Thefe  are  to  appoint 
fnch  other  clcrk«  and  officers  as  they  think  fit,  to  be  ap* 
proved  of  by  the  Treafury.  §  5. 

All  fees  as  heretofore  (See  $faf.  26  Gee.  3.  <.  99,)  to 
be  received  by  the  firil  ClcjJt  to  the  Clerk  of  the  Pells  j 
[joo  L  of  whofe  falary  is  on  that  account  Q  two  third* 
thereof  to  be  applied  to  the  finking  fund,  and  one  third 
to  pay  the  above  Maries.  §  9* 

The  houfes  of  the  Auditor,  four  Tellers  and  U flier, 
ihall  after  the  death,  &c.  of  the  prefent  pofreflbr*  be 
vcfted  in  his  Mnjcfly,  and  not  annexed  to  the  offices,  g 
jo. — And  no  ofnee  m  the  receipt  of  the  Exchequer  map 
be  granted  either  in  poifeffion  orreverfion,  in  any  other 
manner  than  fabjeft  to  this  act.  §  1 1. 

The  Couht  of  E>tcHKCiyej( -Chamber,  was  firft 
erected  by  liatute  31  Ed*  3.  c.  12  ;  to  deiermine  caufes 
upon  writs  of  errcr  from  the  Common-law  fioe  of  the 
Court  of  F.Arclie<!JtT.  And  to  that  end  it  confab  of 
the  Lord  Chancellor,  and  Lord  Treafurer,  taking  unto 
them  the  ju trices  of  the  King's  Bench,  and  Common 
Pleas,  fn  imitation  of  whkh,  a  fecond  Court  of  E*h 
chequer  Chamber  was  ercrted  by  Stilt*  27  Ehz.  r.  8,  con- 
filling  of  the  Juflicef  of  the  Common  Pleas,  and  the 
Barons  of  the  Exchequer ;  before  whom  writs  of  error 
may  be  brought  to  rcverfe  judgments  in  certain  fuits 
originally  begun  in  the  court  of  King's  Bench.  Sec  this 
Diet,  tiile  Ecer  :  3  C'-m^.  ^6. 

Into  the  court  alfo  of  Exchequer-Chamber,  (which 
then  confifls  of  .ill  the  judges  of  the  three  fuperior 
courts,  and  fomeiimes  the  Lord  Chancellor  alfo.)  arc 
fometimes  adjourned  from  the  orher  court*  fuch  caufes, 
as  the  judges  upon  argument  find  to  be  of  great  weight 
and  difficulty,  before  any  judgment  is  given  upon  them 
in  the  court  below.  4  laft,  119:  2  Bulfir,  146. 

In  the  abovemention=d  court  of  Ex  chequer- Chamber, 
eitabltfhed  under  Stat.  27  Elia.  e.  8,  there  are  no  more 
Than  two  retu:n-days  in  every  term;  one  is  filled  the  _-e. 
neral  ajfir  mattce  tiay^  being  appointed  by  the  judges,  to 
be  hc3d  a  few  days  after  the  beginning  of  every  term,  for 
the  general  affirmance  or  reverts!  of  judgments  :  the 
other  ii  the  adjournment  day,  which  is  ufually  held  a  day 
or  tivo  before  the  end  of  every  term.  On  ihe  nrll  of 
thefe  days,  judgments  are  affirmed,  or  reverfed,  or  writs 
of  error  non-profTcd  i  the  intent  of  the  latter  is,  to 
finifh  fuch  matters  as  were  left  undone  at  the  fp]  mer ; 
on  which  lalt  day  alfo  (as  wel]  as  on  the  fir  11}  judgment 
may  be  affirmed,  or  reverfed,  or  writs  of  error  non- 
proffed,  on  paying  a  fee  extraordinary  to  the  clerk  of 
the  Errors,  and  letting  down  the  caufe  for  affirmance 
two  days  before  the  adjournment  day.  Imfity  AT,  B.  67B. 

Excheq^ier  Bills.  See  titles  Naimal  Dtfa  i  ftrjj fry* 

EXCISE, 
From  the  Bclg.  fl*v/^r  iributum.]  An  inland  tmpofi- 
tion  paid,  fomcticnts  on  the  consumption  of  the  com- 
modity, or  frequently  upon  the  retail  fale,  which  is  the 
lalt  itagc  before  the  conf  umpiion. 

b  This 


TWj  is  doubtlcfs,  (fays  Blast/love,  t  Comm.  31  8, J  im- 
partially foe  a  king,  the  moil  economical  way  of  taxing 
the  fuhject  ;  the  charge? ,  of  levying  collecting  and  manjg* 
itg  th?  e.xcifc  duties  being  considerably  lcfs  in  proportion 
twfn  in  other  branches  of  the  revenue-  It  alfo  renders 
the  crmmndity  cheaper  to  the  confumer  than  charging 
it  1  ir!i  culloms  to  the  Tame  amount  would  do.  But  at 
ih?  fame  time  the  rigour  and  arbitrary  proceedings  of 
r  v.  iir  laws,  feem  hardly  compatible  with  the  temper 
or'  1  tret:  nation •  For  the  frauds  that  might  be  com- 
mitted in  this  branch  of  the  revenue,  unltls  a  ftrict 
watch  is  kept,  make  it  nttcefTiiry  wherever  it  is  cftablilhed, 
to  give  ihc  efherr*  a  power  of  entering  and  fe.srching 
the  houfes  of  fuch  as  deal  in  excifeable  commodities,  at 
any  hi  ur  of  the  day ;  and  in  many  cafes,  of  the  night 
likewise  And  (for  the  fame  rcafons)  the  proceedings 
in  cafe  of  tranfgreflions  are  luminary  and  fudden,  to  the 
exctufien  of  the  trial  by  jury. 

Its  original  cftablifhment  was  in  1643,  when  it  was 
introduced  by  the  Parliament  then  in  rebellion  again  ft 
King  Cbttrlfi  J.  It*  progrefs  was  gradual,  being  at  firft 
bid  upon  ihofe  perlons  and  commodities  where  it  was 
fuppofed  c  lit,-  hardfhip  would  hi  Je;jJt  perceivable  hs* 
The  makers  and  venders  of  beer,  ate,  Cyder  and  perry  \ 
and  was  afterwards  impofed  on  fuch  a  multitude  of 
commodities  that  it  might  fairly  be  denominated  general. 

Upon  the  restoration  of  Charter  U,  it  having  then 
been  long  elUbii fried,  and  its  produce  well  knoxvn,  fome 
p3rt  of  it  was  given  to  the  crown  by  way  of  purchafe 
for  the  feodal  icnnres  and  other  oppreffive  parts  of  the 
hereditary  revenue-  And  notwithstanding  the  objections 
etcrnaKyraikd  againA  it,  by  the  intercftedor  the  patriotic, 
it  lias  from  time  to  time  been  imposed  on  a  vail  variety  of 
articles. 

Brandies  and  other /pit  if  t  are  now  excifed  at  the  dif- 
thlejry  :  Printed  Jt%  and  iintm  at  the  printer's* — Starch 
and  bat 'r-f  voider  at  the  maker's.— Gold  and  fitter  Wtfj 
at  the  wire  drawer's. — Plate  in  the  hands  of  the  vendor, 
who  pays  yearly  for  a  licence  to  fell  it,— Lands  and 
goods  fold  by  autism,  for  which  a  pound  rate  is  pay- 
able by  the  auctioneer  who  is  alfo  charged  with  an  an- 
nual duty  for  his  licence  ;  eoatbes  and  other  wheel  carria- 
ges, for  which  the  occupier  is  excited  ;  though  not  with 
the  fame  circumtances  of  arbitrary  ftrifctnefs,  as  in  moft 
other  in  fiances. — To  thefe  we  may  add  Qiffii  and  tea, 
e bcto/n/c  and  {ocu/i  pafie*  for  which  the  duty  is  paid  by  the 
retailer. — All  artificial  (home-made)  wine*  commonly 
called  Sweet* — Payer  and  fajfehard  firft  w  hen  made,  and 
again  if  ftained  or  printed,  Muk<— frtnegars.—~ And  the 
manufacture  of  %laj's\  for  all  which  the  duty  is  paid  by 
1  lie  manufacturer. — Hept,  for  which  thepcrfon  that  gathers 
them  is  an  l  iveable. — Candles  and  $iap>  which  are  paid 
for  at  the  maker's*— Malt  liters  brewed  for  fjle,  which 
are  exeifed  at  the  brewery  —  Cyder  and  Petty  at  the 
vendor's.— And  bathe*  and  Skim  at  the  tanner's — A  lift 
which  no  friend  to  his  country  would  wifh  to  fee  further 
incrcafed. —  1  Comm.  r,  B,  p.  320. 

To  the  above  I  ill  however  are  now  to  be  added. — 
Foreign  fVha  ;  in  the  handsof  tiie  importer*  merchantor 
conlignee. — Coaches  t  on  being  built,  at  the  coach  maker's, 
who  mull  alfo  have  a  licence* — Ttbacco  and  $ >.vff  21  the 
manufacturer's. — And  hrith  and  tUei ;  Sec  title  Rridt. 

It  has  been  very  judicioully  oblervcd,  that  the  grie- 
vances of  the  extife  exift  morc?  perhaps,  in  apprchenfion 


than  in  reality.-— Actons  and  pro  fee  ut  ions  again  ft  officers, 
cornmillioners  and  j  nil  ices  for  mtfconducl  in  excife  cafes 
are  very  rarely  heard  of  in  courts  of  law.  It  is  certainly 
an  evil,  that  a  fair  dealer  cannot  have  the  benefit  of  any 
fvcrec  improvement  in  the  management  of  his  trade 
or  manufactory:  yd  it  feems  more  than  equivalent  to 
the  Public  at  large,  that  by  the  furvey  of  the  excife,  the 
commodity  is  preferved  from  many  fhameful  adulteration*; 
as  experience  has  fully  proved  fince  wine  was  made  fub- 
ject  to  thccxciTe  laws. 

The  ex c iff,  like  thetulloms,  is  neccflarily  regulated  by 
a  m-iltipticity  of  ftatutes;  the  abridgment  of  which, 
woulJ  form  no  fmall  volume  i  See  title  Cajewns. — The 
following  lb ort  extracts  from  Bm^s  Ju/live  title  Exdjet 
where  this  fubject  is  more  fu!ly  (.tared,  will  convey  the 
information  molt  ufeful  to  the  flu  dent, 

One  principal  head  office  of  fcxcife  is  to  be  kept  in 
LwdoN,oT  within  ten  miies  thereof,  to  which  all  other 
offices  in  the  kingdom  fhatl  be  fubordinate  and  account- 
able ;  which  faid  oiHce  (halt  be  managed  by  fuch  com- 
mitfioners  as  the  King  mall  appoint*  Stats.  12  Car.  2. 
e>  24.  \  46 :  c  W.  e.  20,  %  16, 

And  all  the  places  within  the  bills  of  Morraliry  fhall 
be  under  the  immediate  care  and  management  of  the 
faid  head-office;  and  fuch  and  fo  many  fubordinate 
com  mi  doners  and  fub  com  mill!  oner*,  and  other  officers 
(hall  be  appointed  by  the  King  in  other  places,  as  he 
mall  think  fit,  Stat,  tl  Car.  2.  c.  24.  §  48. 

The  excife  tfrlice  in  all  places  where  it  fhall  be  ap- 
pointed, Dial!  be  kept  open  from  8  in  the  morning,  till 
z  in  the  afternoon.  Stat.  73  Geo,  2.  e.26.  §  is.. 

The  commiflioners  or  fub-commiflioners  fhall  appoint: 
under  their  hands  and  fcils,  fuch  perfons  as  they  fhall 
think  needful  in  each  market  town,  to  be  there  upon 
every  market  day,  in  fome  known  and  public  pl.ee  ; 
for  receiving  entries  and  duties,  and  performing  all 
other  things  touching  the  revenue  of  excife:  and  if 
fuch  office  be  not  lo  kept  in  each  market  town,  the 
commiltioners  or  others  neglecting  or  refufing,  Ihall  for 
every  market  day  forfeit  10/.  And  fuch  perfon  as  ihall 
come  to  fuch  market  town  to  make  his  entry  or  payment, 
and  tender  the  fame  accordingly,  and  be  able  to  prove 
fuch  tender  by  oath  of  one  witnefs,  Ihall  not  be  liable 
to  any  penalty  for  fuch  weekly  or  monthly  entries  or 
payments,  as  fhould  have  been  made  or  paid  on  fuch 
market  day.  Stat.  15  Car.  2*  c.  1 1.  §  10. 

The  kingdom  of  England  and  tfalej  (excluftve  of  the 
bills  of  Mortality)  is  divided  into  about  io  eotftffmpi 
fome  called  bynames  of  particular  counties  j  other*  by 
the  names  of  great  towns  ;  where  one  county  is  divided 
into  feveral  collections,  or  where  a  collection  compre- 
hends the  contiguous  parts  of  feveral  counties,  every 
collection  is  fubdivided  into  feveral  di/lrieli,  within  which 
there  is  a  Supernifor ;  and  each  dilt rift  is  parcelled  into 
uut-rida  and  font  walfa^  within  each  of  which  thei-e  is  a 
Ct/.'/^er  or  !•.,!••. trying  oiLlct.  Ci/b.  Exch,  Ajipind. 

The  commtflioneri  or  fub-commiffioncrs,  in  their  re- 
fpeclivc  circuits  and  di viilons,  Ihall  conllituce  under  ihcit- 
hands  and  feals,  Inch  and  fo  many  gaugers  as  they  Ihall 
£nd  needful,  Stat,  12  Cm:  2.  e.  24.  9  33. 

In  onJer  to  which,  he  who  would  be  m^de  a  gauger, 
mull  procure  a  certificate,  that  he  is  above  z\\  and  unoer 
30  year*  of  age;  lhat  he  undei Hands  the  four  firit  rules 
of  arithmctick  ;  that  he  is  of  the  communion  of  the 

church  i 
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EXCO  M  M  UN  I C  ATI  ON. 


rhurch  of  E*>il«*J\  how  he  has  been  employed,  or  what 
buAner»  he  huh  followed  ;  that  he  is  not  incumbered 
with  debts;  whether  fingle  or  married;  and  if  married 
how  many  children  he  has,  for  if  he  has  above  two,  he 
cannot  (by  the  rules  of  the  office)  be  admitted.  Gili. 
Ux&JjK  ,      .  . 

I  F«  mail  alio  nominate  two  perfons  to  be  his  furcties, 
and  ic  mart  be  certified  tint  they  arc  of  fuflicient  ability; 
and  that  the  laid  certificate  is  of  his  own  hand-writing: 
fadl  certificate,  written  bv  him,  mud  be  figned  by  the 
iupeevifor  of  excife  where  the  party  applying  lives.  /./. 

Al  (he  bottom  of  his  certificate  mult  be  his  affidavit, 
that  neither  he  nor  any  elfe  to  his  Knowledge,  hath, 
dircclly,  or  indirectly,  gh-en  or  promitcd  to  give  any 
treat,  fee,  gratuity,  or  reward,  for  hi«  obtaining  or  en- 
dc  .vouring  to  obtain  an  ordcrfor  his  being  instructed.  /',/. 

When  an  order  for  inilruclion  is  granted,  ic  is  directed 
to  an  experienced  officer,  who  receives  fuch  perfon  as 
his  pupil:  and  the  like  books,  as  officers  have,  being 
delivered  to  fu-b  pupil,  he  goes  with  and  attends  the 
officer,  who  in!lrua>  him,  and  he  takes  furveys,  and  in 
hi*  own  book  makes  the  like  entries  as  if  he  was  an 
odker,  u-.iil  the  iudru&or  certifies  that  he  is  full/  in- 
tiruSed.  id. 

After  he  is  thus  certified  for,  and  until  he  is  employ- 
ed, he  i»  called  an  cxp<f\-uit%  being  to  wait  till  a  vacancy 
happens,  id. 

\  >  perfon  lhall  be  capable  of  intermeddling  with  any 
office  relating  to  the  Excife,  until  he  (hull,  before  two 
jallices  in  the  county  uhere  his  employment  (h  ill  be, 
or  before  a  baron  of  the  Exchequer,  take  the  oaths  of 
sillegiar.ee  an  J  fupremacy,  together  with  an  oath  of  office 
which  is  to  be  certified  to  and  recorded  by  the  next  Quar- 
ter.Srffions.  St  u.  \zC.z.  r.  24.  §  47,  48.  and  fee  67///.  15 
C  l.  r.  XI  $  57. 

'l  h;  bufinei>  of  the  Supenifor  is  to  be  continually*  fur- 
v.^ing  the  houfes  snd  places  of  the  perfons  within  his  I 
diftrici  liable  to  duties  2  and  to  obfervc  and  fee  whether 
the  ofHcers  duly  make  their  furveys,  and  make  due  en-  , 
tries  thereof  in  their  books  and  in  their  Specimen- pnpers;  ' 
and  every  fuprrvifor  is  in  his  own  book  to  enter  what  he 
himfelf  does  each  day  and  part  thereof ;  and  alio  let  down 
the  behaviour,  good  and  bad,  the  diligence  or  ncgli- 
gence,  of  the  fcveral  dicers  of  his  diiirift:  and  at  the 
end  of  every  fix  weeks  to  draw  out  a  diary  of  every  day's 
bufinefs,  and  of  the  remarks  made  each  day  of  the 
feveral  officers  in  his  dilLricl,  and  to  tranfmil  fuch  diary 
at  the  end  of  every  fix  weeks  to  the  chief  oifice.  G/.'b. 
£.xcb.  Append, 

l.u.li  cornmifiioncr  takes  and  perufes  a  proportion  of 
thefc  diaries;  and  when  he  meets  with  any  remarkable  com- 
plaint again  ft  any  officer,  he  communicates  it  to  the  reft, 
■who  thereupon  come  to  an  agreement,  either  to  eulmwijb^ 
reprimand  reduce*  or  d./cbaigt.  For  fmall  faults,  of- 
ficers arc  admonilhcd  ;  for  great  ones  reprimanded  ;  for 
greater,  reduced;  but  for  the  greatcU  diicharged.  The 
commiffioi.er  who  pcrutcs  the  diary  writes  in  the  margin, 
mlmonijh,  reprimand^  or  as  the  cafe  is.  id. 

Thefc  diaries,  after  having  been  thus  written  upon  are 
delivered  to  the  clerk  of  the  diaries,  who  in  a  book,  cal- 
led the  reprimand  book,  places  the  admonitions,  repri-  j 
wands  and  the  like,  to  each  officer's  account,  and  writes 
every  offender  word  thereof.    Which  reprimand  book  is  ; 
rcfoncd  to  upon  discovering  new  faults  j  and  if  it  is  I 


there  found  that  the  offirer  has  before  been  admoni^c \ 
and  reprimanded  fo  often,  tlut  there  are  ro  hope* of 
his  amending,  he  is  then  difcharged.  The  faid  book  is 
likewife  reforted  to,  when  application  is  made  for  ad- 
vancing or  preferring  an  officer  into  a  better  poll.  Fre- 
quent admonitions  or  reprimands,  arc  a  bar  to  prefer- 
ment, unlcfs  they  arc  of  old  (landing  ;  but  if  for  three 
years  lafl  he  Hands  pretty  clear  of  admonitions  and  re- 
primands, thofe  of  elder  date  are  not  much  regarded.;/. 

The  CclW?ot*i  bufinefs  i>,  every  fjv  weeks  to  go  his 
rounds,  and  in  the  intervals  of  rounds,  he  is  to  be  aflitt- 
ing  in  profecuting  o.'fendcrs  before  the  justices  ;  he  is 
alfo  to  perufc  the  fupcrvifi.r's  di.ir:es,  and  where  he  finds 
an  officer  complained  of,  is  to  examine  him  and  the  Ta- 
per vi  for,  and  having  heard  both,  is  in  the  margin  to 
write  his  opinion  of  each  fait,  he  u  alfo  to  have  an  eye 
how  the  fuprrvik»rs  and  otTiccrs  of  hi*  colleflion  perform 
their  duties,  and  from  the  vouchers  he  tranftrioe*  into 
his  book,  the  charge  on  e-ztli  panic  ular  perfon  in  his  col- 
lection, id. 

For  faults,  gangers  are  rrdu  t  i,  cither  to  be  only  affittanrs 
or  from  foot  walks  to  out  rides ;  Supervisors  are  reduced 
to  be  again  only  gangers:  and  collectors  arc  reduced  to  be 
fupervifors.  id. 

In  fome  instances,  difJiirgcd  jfficers,  after  having  for 
a  competent  time  been  thereby  kept  out  of  pay,  are 
again  rcltored  ;  but  if  twice  difcharged  are  never  again 
rcltorcd,  unlefs  one  of  the  difchargo  appears  to  have 
been  occasioned  by  a  mifreprelentation  of  the  cafe.  Id. 

EXCU]  >&,  EXCLUSAG1UM,  A  fluicefor  the  car- 
rying off  water  ;  and  the  payment  to  the  lord  for  the  be- 
nefit of  fuch  a  fluice.  Et  Ju>  mtlendita  in  co.l:m  maw.* 
cu:n  aauU  exclufagiis,  &c.  Mon.  Ang.  torn.  I.  p»39-8, 587. 

EXCOMMENCEMENT,  Lena  /W*.]  £miw«. 
the.    Stat.  23  Hen.  8.  c.  3. 

EXCOMMUNICATION,  Ev:>w.i:<,ti<  )  An  ec- 
dcfiatlical  ceniure,  divided  into  the  greater  and  theleiTer; 
by  the  iaiter  a  perfon  is  excluded  from  the  communion  of 
thechurch  only  ;  by  the  former  from  that  communion, 
and  alfo  from  the  company  of  the  faithful  ;  and  incapa- 
citated from  performing  any  legal  act. 

The  Sentence  of  excommunication  was  inftruted  ori- 
ginally for  preferving  the  purity  of  the  church  ;  but  ec- 
clcfufltcs  diJ  not  fcruple  to  convert  it  into  an  engine  for 
promoting  their  own  power,  and  inflicted  it  on  the  mod 
frivolous  occaiions.  R',bc^J.  lit/i.  Emp.  Chain  V.  a  id. 
109,  Sec. 

It  the  judge  of  any  Spiritual  court  excommunicates  a 
man  for  a  caufe,  of  which  he  hath  not  the  legal  cogni- 
zance, the  pirty  may  have  an  action  againlthim  at  com- 
mon law;  and  he  is  alfo  liable  to  be  indicted  at  the  fuit 
of  the  King.  134:  1  Injt.  527,623. 

An  excommunicated  perfon  is  difablcd  to  do  any  act 
th.it  is  required  to  be  done  by  one  that  is  p>sbnt  and  Ic- 
«,ilii  beat).  He  cannot  fcrve  upon  juries,  cannot  be  a 
witnefs  in  any  court,  and  which  is  the  woritof  all,  cannot 
bring  an  action  either  real  or  perfonal  to  recover  lauds 
or  *ioncy  due  to  him.  Lift.  §.  toi.  And  on  forty  days' 
contumacy,  the  defendant  is  liable  to  be  taken  on  a  writ 
of  Ex'.ommuuicato  cetpien.ica.nd  imprifoned  till  be  is  recon- 
ciled to  the  church,  when  he  may  be  freed  by  a  writ  of 
Excommunicato  tUltkiandc  2  Intl.  1 S9 :  8  Rep.  68.  See 
more  fully  thofe  title*  Pc/t.  In  cale  of  Subtraction  of 
tithes  a  more  i'ummary  and  expeditious  aifiiiance  is  given 


OMMUNICATION. 


by  the  flatotes  17  H.  8<  r,  20  :  3  ff.  S.c  7,  which  enaft 
that  on  compliant  by  the  ccchtfiafticil  judge  of  any  con- 
tempt or  mifotbaviemr  of  a  defendant,  in  any  fuit  far 
titkts,  any  privy  councillor  or  any  two  juAkct  of  the 
peace,  (or  in  cafe  of  difobedience  to  a  definitive  fentence 
iny  two  jullic.es  of  trie  peace,)  may  commit  the  party  to 
prilim  without  bail  or  main  prize,  till  he  enters  inco  a 
recognizance  with  fufikient  fare  ties  to  give  a  due  obedi- 
ence to  the  procefs  and  fenience  of  the  court. 

As  to  pleading  excommunication  in  a  plaintiff,  fee  title 

Wc  may  next  proceed  to  confidcr  more  particularly* 

t$  In  ivhat  Cafeit  and  iyruh&n,  Pt> forts  may  be  Ext&mmu- 
nkattd. 

II.  O-  tSt  Procuring*  i*  Extern mttrde&tloni ;  and  boxv  the 
Excommmveaitd  are  abfvfved. 

Excommunication  i*  generally  for  contempt  in  not  ap- 
pearing, or  not  obey  ing  a  decree,  E*fr.  And  in  other  rtf- 
fpefts  the  caufet  of  it  arc  many  ;  as  for  matte  n  of  herefy, 
refuting  to  receive  tKe  facramcne,  or  to  conic  to  church  ; 
inrontinency,  adultcryT  funony,  Esfo  A  man  moy  not 
be  excommunicated  for  matter  of  defamation,  irV, 

fn  fane  cafes  pcrfons  incur  excommunication  tpjtrfa&o 
by  act  of  parliament ;  but  they  arc  to  be  firit  convicted 
of  the  offence  by  law,  and  the  conviction  is  tranfmitted 
to  the  Ordinary,  Djn  175 ;  t  Pcntr*  1  [6. 

Ey  S/af.  j  and  6  Ed.  6.  e.  tc  If  any  perfon  fhall  finite, 
or  lay  violent  hands  upon  any  other,  either  in  any  church 
or  church-yard,  then  ipfo  faff*  every  peifon  Co  offending 
ft  all  be  deemed  excommunicate,  and  be  excluded  from 
the  fcllowlhip  and  company  of  Chjijl*&  congregation." 

And  it  is  further  enacted  by  the  faid  Itatute,  *fi  That 
jf  any  perfon  fhall  maliciouily  ftrike  any  perfon  with  any 
weapon,  in  any  church  or  church-yard,  or  fhall  draw  any 
weapon  in  any  church  or  church-yard,  to  the  intent  to 
Strike  another  with  the  fame  weapon,  then  every  per- 
fon fo  offending  fhall  Hand  iff*  Jaflo  excommunicated 
as  aforefud."  Sec  title  Chunk. 

By  the  Siai.  3  J&c.  1  rjp.  5.  §§11^11.  it  is  ena&ed, 
*•  That  every  popiih  r  ecu  fan  t  convict  /Sail  ft.ind  to  all 
intents  and  purposes  di tabled,  as  a  perfon  lawfully  ex- 
communicated/1 See  this  Diet,  title  Papljt* 

None  but  ihe  bifliop  is  to  certify  excommunication, 
unlefi  the  bifaop  be  beyond  fca,  or  in  remoth ;  or  except 
the  certificate  be  by  one  that  hath  ordinary  j  urifdiclion,  &c . 

Atm  38  H.  3,  Muni/act  archbiChop  of  CUuttirhayy  and 
the  other  hilltops,  with  burning  tapers  in  their  hands, 
in  Iffxjltnifjjltr-Hv!l  before  rhe  King,  and  the  other  Eflaie* 
of  ihe  realm,  denounced  a  curie  and  excommunication 
Again  it  the  breaker!  of  the  liberty  of  the  church ;  and  by 
Star.  g£.  %t  Eifhops  may  excommunicate,  not  only  all 
pert ur hers  of  the  peace  of  the  church,  but  alio  felons, 
and  other  offend ers,  CSV*  And  by  the  ecclefiaftical  laws, 
excommunicated  pcrfons  are  not  permitted  to  have  Chrif- 
lian  burial, 

The  bimop's  certificate,  if  he  die  before  the  return  of 
the  writ,  fhall  not  be  received,  for  his  fucceflbr  fhall  cer- 
tify ;  thed/fyq/f<-*'srjj  mull  mention  that  the  parry  lived 
within  the  dioLc/e  where  he  was  excommunicated,  and 
by  what  bifhop  j  if  it  be  pleaded,  the  time  when  is  to  be 
fhewn  ;  and  excommunication  mult  be  declared  in  the 
tcclefiaftical  court  before  they  proceed.  Gte    8  Rep*  OS. 

Vol.  L 


Cr*.  fat,  ft 2  :  Ifar*  Ca.  667  :  lat&  174  t  Jfyfe  86.  See 
thii  Diet  title  Ma/mm,  I.  2  <5. 

It  hath  been  adjudged,  that  the  fpirituaf  court  haih  not 
power  co  meddle  with  the  body  of  any  perfens  whatfo- 
ever,  or  to  fend  procefs  to  take  them  ;  for  if  a  perfon  is 
excommunicated  for  contempt,  £&.  they  ought  to  cer- 
tify it  into  the  Chancery,  whence  it  is  fent  into  B  R* 
and  thence  Woes  procefs.  Eiix.  74 1 .  See  title 
Exrommutdcato  Capiendo . 

If  .1  perfon  be  unjnJlly  excommunicated  for  a  matrcrr  of 


deliver  htm  out  of  pri6m  a  kft.&zi :  1  z  Co.  :  F,  Af. 
B.  141. 

So  if  the  fpiritual  court  proceeds  tuiQerji  &&ut ;  as  if 
they  refufe  a  copy  of  the  libel,  &e*  a  prohibition  fhall  go, 
with  a  claufe  to  abfoive  and  deliver  the  pany  injjjc^. 
2  &d<  131. 

Alio  if  n  mnn  be  excommunicated,  and  offers  to  obey 
and  perform  the  fentence,  and  the  bilhop  rcfufcth  to  ac- 
cept it,  and  to  ejftxl  him^  he  fhall  have  a  writ  to  the 
birhnp,  requiring  him,  upon  performance  of  the  fentence. 
to  ajfpil  him;  and  the  reafon  thereof  is,  for  that  by  the 
excommunication  rhe  party  is  dilabled  to  fuc  any  action, 
or  to  have  any  remedy  for  any  wrong  done  unto  hircij  fo 
long  as  he  fhaM  remain  excommunicate  ;  and  alfo  the 
party  grieved  may  have  his  aflioxi  upon  his  cafe  agninii 
the  bifhop,  in  like  manner  as  ha  may  when  the  bifhop 
doth  excommunicate  hitn  for  a  nutter  which  belongeth  not 
to  the  ecclefiaitical  conufan  .e  \  alfo  the  bilhop,  Lrt  thofe 
cafes,  may  be  indicted  at  the  fuie  of  the  King.  2  Ay?,  623. 

Hut  if  the  txcommunkation  be  for  a  jud  caufe,  the 
party  muft  make  prcieni  f&it$faction  before  he  can  be 
abfol'.'ed,  or  he  muA  pu;  in  caption,  that  he  will  here- 
after perform  that  ,.v!iit"h  the  bilhop  Ihall  rcafi5n;:h-y  and 
according  to  law  enjoin  him  ;  whic 
law,  ii  of  three  for  15.  1 .  Ftdr'^-Jpi 
bindeth  himfelf  with  furetics  to  p 
PigntraTtOt  or  rtalit  tuuiiOj  a$  wt 
goods  or  mortgage th  lands  for  tht 
rsfcrra,  wheo  the  party  who  is  to 
taker h  a  corporal  oath 
moll  frequent  method. 

This  method  of  taking  cnution  was  held  to  be  agalnft 
law,  1  Buffi,  uz,  But  was  afterwards  on  greiit 

debate  held  to  be  good  ;  and  that  the  bilhop  having  a 
difcretio nary  power  herein,  it  was  as  much  in  hi]  opiioa 
to  rake  caution  by  cbllgavion  as  by  cither  of  the  two 
Other  methods.  zL 

If  after  a  per  fen 
general  act  of  pardo: 
it  feems  that  this  ofr 
mal  abfolution*  Sec 
6S:  l7>*>zzj:  1- 


mn,  in  tue  Civil 
?titt,  as  when  a  man 
serform  fomcwhat.  a, 
hen  a  man  tngageta. 
e  performance.  3.  Ju- 
p  perform  any  thing;, 
rhich  laJl  is  now  the 
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tence  of 
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•r4,  jmt,  z  tz  ;  8  Co, 

d,  I  I  10- 

NDO,  A  writ  dU 
him  who  Hands  ob- 
fortj  dayi  after  fen- 
1  publiii.cd  in  th* 
by  tha 


fen  tence  of  the  Spiritual  Court,  the  billiop  may  fi.'txify 
certify,  fuch  contempt  to  the  King  in  Chancery.  Upcn 
which  ihcre  iffues  out  this  writ  to  the  fhcnfTof  the  county, 
called,  from  &iie  bilhop's  ccrtiScate,  ijtgittcavii:  or,  from 
3  K.  us 
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EXECUTION. 


its  efTeft.  a  writ  cc  e.tcmmunieat*  capi  mkk  Aryl  the  fherilr 
fh  ill  thereupon  take  the  offender  and  iroprifbn  him  in 
the  county  gaol  till  he  is  reconcileJ  to  the  church,  and 
fu^h  uc  >ncifi.\tion  certified  by  the  biihop.  F.  AT,  B.  6a. 
I>y  the  5//T/.  e,  £//*.  73,  Writs  de  excommunicato  capiendo 
Ci-ll  ifi'ue  out  of'  the  court  of  Chancery  in  term-time,  and 
be  returnable  in  B.  R.  &£*  They  fhall  be  brought  (baled 
into  the  AVwj'j  3mcb,  and  there  opened  and  delivered  of 
record  to  rhc  flierifF,  and  there  mull  be  twenty  days  be- 
t*een  the  tefie  and  the  return :  and  if  the  fttcrifF  return 
a  o:n  efl  iftvattm  on  the  writ,  a  capiat  with  procl.ini.uiou 
is  to  be  granted  for  the  party  to  yield  his  body  to  gaol 
un-iec  the  penalty  of  to/.  And  if  he  dj  not  appear  on 
ill  Si  ft  r.i  hh  and  prodnnutijn,  a  fecond  is  to  go  torch, 
and  he  is  to  forfeit  ao/.  03r. 

But,  by  this  ltatutc,  if  in  the  excommunicato  capiendo, 
the  p'fy  excommunicated  hath  not  a  futiicicnt  addition, 
a»  to  hi*  p!;te  of  dveliing,  £fc.  according  to  I  //.  5.  c.  5  ; 
•t  \f  In  ".r  figntji a<v!t  it  is  contained,  that  the  excom- 
ma  .  .  itit  tt  proceeds  upon  a  caufc  of  contempt,  or  fbme 
c:':y  iaJ  .rut'.er  of  herefy  ;  for  refuting  to  have  a  child 
baptized,  to>  receive  the  f.i.  raven:,  to  come  ^o  it  vine  J<r- 
i:cc,  01  for  emr  in  matters  of  re/i.yrn  and  doctrine,  for 
.  .  1,  Jlnnny,  perjury  in  the  ecclelurtical 
courts  or  idJlcvy  ;  he  fhall  not  incur  the  penalties  in 
tins  act,  for  his  contempt  in  not  rendering  himfclf  pri- 
foner  upon  the  capi.t;.  So  that  the  ftatute  doth  not 

require  the  capiat  with  proclamations,  and  the  penalties 
in  01  her  cales,  bciides  the  ten  cafes  mentioned.  2  ln/i.  661. 

An-J  it  has  been  adjudged,  where  a  perfon  has  been 
excommunicated,  and  none  of  thofe  caufes  were  con- 
tained in  Jtgnificav.i,  that  the  perfen  excommunicate  ' 
fliou;d  be  difcharged  of  the  penalties;  but  not  of  the  ex- 
communication. 3  Mod.  89.  It  has  alfo  been  held,  that 
for  any  of  the  cnufes  cxprciTcd  in  the  ftatute  there  ought 
to  go  a  capiat  with  a  penalty,  and  be  an  addition  to  the 
writ:  in  other  cafes  it  is  no:  necclTary  ;  and  if  then  the 
try  at  be  with  a  penalty,  the  court  will  not  difcharge  the 
party,  but  the  penalty  only  :  but  for  want  of  addition, 
in  c*f:s  where  that  is  required,  fhe  party  (hall  be  dif- 
charred  upon  motion,  t  Salk.  294,  295. 

EXCOMMUNICATO  DEUKERANDO,  A  writ 
to  the  fhcrilV  for  delivery  of  an  excommunicate  perfon  out 
of  piifon,  upon  certificate  from  rhc  ordinary  of  his  con- 
formity to  the  eccltfiaflical  juriliiiction.  F.  N.  B.  63  :  Reg. 
Orig.  67.  And  where  a  m:.n  is  unduly  excommunicated, 
he  may  be  delivered  in  fome  cafes  by  an  babcat  corpus ; 
and  fouiciltr.es  by  pleading,  as  well  as  by  an  extoma.vM' 
eaio  ddili'arJoi  alfo  fomc.ime*  by  prohibition,  W*\  And 
on  a  genciJ  pardon,  the  p*rty  m.:y  have  a  writ  to  the 
bifliop  to  abto!\e  him.  izRep.jO:  Laub.  205  :  C.db. 
272.  If  a  plaintiff  ia  an  action  be  excommunicate,  and 
after  he  get I  letters  of  abjllu/.on  ;  on  fbewing  them  in 
court,  he  may  have  a  re-iummons,  &fc  upon  his  origi- 
aal.  1  /v/f.  133. 

EXCOMMUNICATO  RECIPIENTS,  or  rather 
y  , .  ]  t\  writ  whereby  pcifons  exco  nmunicated 

being  f'cr  tUir  obftinacy  committed  to  pnlon,  tnd  un- 
l.uM  .i'y  dr.ivcrcd,  before  they  have  given  canton  to  obey 
the  aatcorit/  of  the  chunh,  ate  commanded  to  be  fought 
after,  and  imprifoncd  again.  Reg.  Origh  67. — If 

a  perfon  after  his  commitment  efenpes,  and  the  fherifFhas 
t«o»  returned  his  writ,  a  capias  ex'tmmuia\a:um  de  »<K'a  fhall 
go,  othcrwii'c  if  the  writ  be  returned.  Med.  Ca.  78. 


EXECUTION  r  .TUTto.]  Signifies  the  Ua  prr- 
kCC  of  an  act,  as  of  a  judgment,  irV.  It  iv  the  ob- 
tainiflg  pofTcflion  of  any  thing  recovered  by  judgment 
of  law.   1  Infl.  289. 

Sir  Edvj.  Czh,  in  his  Reports,  makes  two  fcrts  of  exe- 
cutions;  one  final,  another  with  a  fftiu  ^e,  tending  to 
an  end:  an  execution  jinnl  is  that  which  makes  money 
of  the  defendant's  goods,  or  extends  his  land>,  and 
deliver!  them  to  the  plaintiff",  which  he  accepts  in  fa- 
tisfacuoo,  and  is  the  end  of  the  Aiic,  and  all  that  the 
king's  writ  requires  to  be  done ;  the  other  writ  with  a 
yfcj'/jv/,  though  it  tendeth  to  an  end,  is  not  final  :  as  in 
cafe  of  a  cof  ias  ad/aiufacUHdam,  which  is  not  a  final  ex- 
ecution, but  the.  body  of  the  party  is  to  be  taken,  to  the 
intent  the  plaintiff  be  Grtirficd  his  debt,  Ufc  and  the  im- 
pritonment  of  the  defendant  net  being  abibluic,  biu  un- 
til he  do  (r.t'isfy  the  firne.  6  Rep.  87. 

Execution,  in  the  ufcal  legal  fenfe  of  the  werJ,  is 
a  judicial  writ  grounded  on  the  judgment  of  the  court 
from  whence  itiQ'ues  :  and  is  fuppofed  to  be  granted  by 
the  court  at  the  requeft  of  the  party  at  whofe  fait  it  is 
iJTucd,  to  give  him  fatisfaftion  on  the  judgment  which 
he  hath  obtained  :  and  therefor ?  nn  t-.jcuiun  cannot  be 
fucd  out  in  one  court,  upon  a  judgment  obtained  in  ano- 
ther, fmpey.  K.  B. 

This  Execution,  or  putting  the  law  in  fcrte,  is  per- 
formed in  different  manners  according  to  the  nature  of 
the  acVion  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

Jf  the  plaintiff  recovers  in  an  action  real  or  mixed, 
whereby  the  fcifin  or  pctTtffion  of  land  is  awarded  ro  him, 
the  writ  of  execu'ion  fiiall  be  an  H-xbere faciat/ei/innnt,  or 
writ  of  feifin  of  a  freehold  ;  or  an  Habere  facia,  pjj[rjpcntm7 
or  writ  of  pofleifion  of  a  chattel  intereft.  Finch  L.  470. 
ficc  this  D:c7.  thofe  titles.  Thcfc  arc  writs  directed  to 
the  fhcriff  of  the  county,  commanding  him  to  give  actual 
pofTcflion  to  the  plaintiff  of  the  land  fo  recovered:  in  the 
execution  of  which  the  Otcriff  may  take  with  him  the pejfe 
convta/m,  or  power  of  the  county  j  and  may  juflify  break- 
ing open  doors,  if  the  pofTeuion  be  not  quietly  delivered. 
See^f.iQ.J.  Hat  if  it  be  peaceably  yielded  up,  the 
delivery  of  a  twig,  a  turf,  or  the  ring  of  a  door  in  the 
name  of  fei.'m,  is  fuftuicnt  execuaon  of  the  writ.  3 
Ct-wnt.  412. 

Upon  a  prefentarion  to  a  benefice  recovered  in  a  quare 
impedii,  or  affile  of  dawdn  prefentment  the  execution  is  by 
a  writ  de  cterico  admtitmJt ;  diieclcd  not  to  the  fheriff,  buc 
to  the  bifliop  or  archbiihop,  and  requiring  him  ta  admit 
and  inftitnte  the  clerk  of  the  plaiutitf.  Sec  titles 
niifttnJt  lltr  '.co:  Adi-vw/cn. 

In  other  actions,  where  the  judgment  is  that  fomctl.ing 
fpecial  be  done  or  rendered  by  the  defendant,  then  in  or- 
der to  compel  him  fo  to  do,  and  to  fee  the  judgment  exe- 
cuted, a  fpecial  writ  of  execution  iiTues  to  the  fheriff  ac- 
cording to  the  nature  of  the  cafe.  As  upon  an  adilc  of 
nuifance  or<j:od  per  mil  tat  pnfiernere%  where  one  part  of  the 
juJgroent  is  that  the  nufaocc  be  removed,  a  writ  goes  to 
the  mcHlFtu  -bate  it  at  the  charge  of  the  p*rty  ;  which 
likewife  iflues  in  cafe  of  an  iu^ictmcni.  Cttr.b.  10.  bee 
title  Ifft/ana . 

Upon  a  replevin  the  writ  of  execution  is  the  writ  dt 
n  tof/ic  hnbend* ;  to  have  a  return  of  the  cattle  c  ft.  4ir.c0  ; 
and  if  the  dillrcfs  be  eloigned,  the  defendant  f.  a.1  ha\e 


EXECUTION. 


2  Cttfiias  iv  tVUhnvtn 
the  damages  and  i"u 
■  •  •  •„.•„•  ftall  be  lb 
Dip*/*  \  ir.thtTMm. 
riumifflhiU  bavea 
deliver  the  goods  bj 
(  i  757  :  /ty 

a^-iintl  ,m  y  wptt  put 
pen  to  be,  to  fhew  cai 
and  if  the  defend  an 
the  judgment  be  by 
ihall  fummon  an  \m 
goads  and  the  plain 
fci  ifiefffid,  or  by  the 


but  on  the  plaintiff's  tendering 
fitting  to  a  fine,  the  pructJs  in 
fed.  z  Lent.  174.  See  tides  A'  : ' 

fn  detinue,  sfkCf  judgment  the 
iifijrptgm  to  compel  the  defendant  irc 


then  (if 


the  verdtct  in  cafe  of  an  iffiw  ;  Jh. 
tit,  Oai^agitt  2(}y)  (hall  be  levied  on  the  pcrfon  or  goods 
of  the  deEeud.ini.  See  title  Dttinut.  60  that  after  all,  in 
Rf/in  iti  and  Dctiw%  the  only  aftions  for  recovering  the 
fpedfic  pofleflioa  of  perfunaE  chattels,  if  the  wrong  doer 
perverfe,  he  can  nf.it  be  com  pulled  to  the  relhtu- 
thc  identical  thing  taken  or  detained  ;  but  he  lias 
to  deliver  the  goods  or  their  value. 


tion  of  the 
Hill  his  eh 


\  aftlo 


th^ 


:,  and  a*w>  ij  ittvsnuu  U  returned 
y  fine  out  a  preccfe  againlt,  the 
;  who  itipuLte  in  this  triple 
iefendant  ihatE,  if  condemned 
r  plain ti if  his  debt  and  colh ; 
rifoner ;  or  that  they  will  pay  it 
e  two  former  branches  of  the  al  ■ 
them  complied  v*ith,  the  latter 
►Jace.  Lxtiv.  1269,  1273,  In  or- 
re/atjeti  may  be  feed  out  n^irjit. 
hem  10  fbcwcaufc  why  the  plain* 
ution  agatnft  tttem  for  his  debt 
ich  writ  if  they  fltew  nofutticient 


Fieri  f<tti/ii\  from  the  words  in  it 
ma  tided  that  he  ttutfi  to  bt  ma  At 
tcls  of  the  defendant,  the  fum  or 
lies  in  well  p.  gain  ft  privileged  per 


The  fheriffis  com- 
goods  and  clut- 
r  covered.  This 
■3,  &c.  as  ocher 


common  perfons ;  and  againll  executors  or  adminiilra- 
tors  with  regard  to  the  goods  of  the  deceit  ft  J.  Tl 
riiF  may  not  break  opm  any  outer  doors  to  execute 
this  writ  or  Che  writ  of  Ca.  Sa  ;  but  mull  enter  peae< 
and  may  then  break  open  any  inner  door  b 
the  defendant  in  order  to  tike  ;hc  goods. 
PaU  C4-.    See  ttf.  And  the  tariff  t 


longing  to 
5  A'  .,2: 
i*y  fell  the 
cfiate  for 
till  be  has 


raited  enou 
ing  the  lan 


1  rent  in  the  woo 
fttut,    If  part  or 


Stat*  3  A**.t,  14.  See  titles 
of  the  drbt  be  levied  on  a 
y  hive  a  Ca.  Sa.  for  the  refi- 
z.  344.  See  further  this Difl. 


:rc  m?n  cy  only  is  recovered,  as 
a  if*  at  or  tfa mays t  are  of  five  forts.  1.  A  g  .unit  the  body 
of  the  defendant.  1.  Againft  his  goods  and  chattels* — 
3.  Againll  his  goods  and  J;e  ptft'rjtif  his  lands.  4.  Again  Ll 
bis  goods  and  the  p*]p>jfmxfi  his  lands*  5.  Againll  all 
three.  his  body,  lands,  and  good;. 

i.  Tnc  rlrJl  of  Ehe&  fpecies  of  execution  is  by  writ  of 
capitis  stA  fatufiiehNdum  i  (Ihortly  called  a  Ci.  /j.)  to 
tnke  and  tmprifon  the  body  of  the  debtor  till  fnthfaffiw 
be  made  for  the  debt,  colls  and  damages.  See  this  Diet. 
tt:kL  C.-'ia-.  Sit  EJ  W  ^  rd'jfr  gives  a  lingular  in rtancc 
where  a  defendant  in  14  £.  3,  was  discharged  from  a 
capias  becaufe  he  was  of  fo  advanced  an  age  that  he  could 
not  under^oche painof  imprisonment.  1  hiji.  2S9,  This 
writ  is  an  execution  of  the  higheft  nature,  inalmuch  as 
it  deprives  a  man  of  his  liberty  till  he  makes  the  fatis- 
fa&ion  a^rded  \  and  therefore  ^  hen  a  man  is  once  taken 
in  execution  ujjon  this  writ,  no  other  proccTs  can  be  fued 
Iffai  ;i;;.iinf!  Jiij  |and$  or  g;oyJs,  Only  by  J»Vj,'»  2 1  fac.  1. 
(.  t\,  h'thc  dvivnJ..n;  utei  v.  Wilt  t'.'jtr'J  in  execution 
upon  this  writ,  the  plaintiff  may  after  his  death  fue  out 


L,.  .  it  any  were  given 
alternative,  lUat  the 
in  the  fuit,  fatisfy  th< 
or  furrerider  himfelf  a  p 
f.;r  him  :  as  therefore  th 
Cer native  are  neither  of 
mu(t  immediately  take  \ 
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the  bail,  commanding  1 
ctf  OsoaJd  not  have  cxe£ 
and  damages :  and  on  ft 
c:mjeT  or  tne  defendant  does  not  JtJrrender  himi«ilt  on  the 
day  of  the  return,  or  of  Shewing  caufe,  t  he  plaintiff  may 
have  judgment  againfl  the  hail  ;  and  take  out  a  tvrir  of 
(        ..  or  otlar  procefs  of  execution  againlt  them.  See 

a.  The  next  (pecies  of  execution  11  a^-iolt  the  goods 
and  t.haticls  of  the  dcfttidantj  and  «  cahed  a  writ  cf 


I  3.  A  thLd  fpecies  of  executien  is  by  writ  of  Lfvari 
facias  ;  which  affect;  a  man's  goods  and  the  fnyftti  of  his 
.  lands  by  commanding  the  iheriff  to  icvy  the  plaindfr's 
i  debt  on  the  lands  and  goods  of  the  defendant;  wheieby 
the  merift"  may  fetze  all  his  goods,  and  receive  the  rent* 
and  profits  of  his  lands,  till  fitisfadlion  be  made  to  the 
p-yintifF.  Finch ■  L.  47  1 .  Little  qfe  \%  now  made  of  this 
writ  j  the  remedy  by  r/f*// which  uf;rs  p.-.TetHon  of  the 
lauds  themfdves,  being  much  mort  effcMual.    But,  as  a 

e.vc\a:i-.  u  r r<-g..*r  oi>.y  to  ccclc/iaiii.  ki :  wi;  ca  h  ^iven 
I  when  the  JhcntF  upon  a  common  writ  of  execution  fued, 
returns  tliat  the  defendant  is  a  beneficed  clerk,  having  no 
I  lay  fee*    In  this  cafe  a  writ  goes  to  the  bifltop  of  the  die- 
ccfV,  in  the  nature  of  a  levari  nv  jfiari  facias  to  levy  the 
1  debt  and  damages  dt  'hmh  tcdcfajlitix  which  are  not 
to  be  touched  by  lay  hands:  and  thereupon  the  biftiop 
fends  out  tfijpttfjatim  of  [he  profits  of  ihe  clerk's  benc- 
,  lice,  directed  to  the  churchwardens  to  collect  the  fame, 
and  pay  them  to  the  plaintiff  till  the  full  fum  be  raifed, 
fog.  Qf  .g.  300  :  £.     329  :  2  hiji,  472  ;  Jctii.  207. 

See  further  title  levari  Facias. 

4,  The  fourth  fpecies  ofexececion  is  by  the  writ  of 
whi:h  is  a  judici.d  writ  gixen  by  Sit:/,  iff.  z  13 
E.  i.e.  18}  either  upon  judgment  for  a  debt  or  ca- 
I  mages;  or  wpon  the  forfeiture  of  a  recognkance  taken 
in  the  King's  cou/t.  By  the  common  law,  a  man  could 
only  have  fads  Taction  of  goods,  chattels,  and  the  prcfenc 
profits  of  lands  by  the  two  writs  of  execation  Ian  men- 
tioned, {2  3.);  but  not  the  poft'cilion  of  the  Isndt 
themfrlves ;  which  was  a  njtural  confequence  of  tha 
feodal  principles  prohibiting  alienation  of  lands,  £?e 
this  Diet.  tUlc  ftM  r. 

By  thh  writ  of  Elegit,  the  defendant's  goods  and  chat* 
I  tels  arc  r.01  but  only  appraifed  ;  aud  alt  of  them, 
except  ox^'n  and  bcalh  of  the  plough,  are  delivered  to  the 
plaintiff,  at  Juch  rcahmablc  sppr-ifeinetit  and  price,  in 
part  of  fatufacuon  of  Jiii  debt.  If  thegoodi  are  not  fuf- 
fkient,  then  the  moiety  or  one  half  of  his  freehold  lands, 
wltich  he  had  at  the  time  of  the  judgment  given f  whether 
\  held  in  his  own  name,  or  any  other  in  Hull  for  him  art 
alfo  to  be  delivered  to  the  pialntiJF:  to  bold  till  out  of 
the  rent*  and  profits  thereof  the  debt  be' levied,  or  till 
3*a  the 
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the  defendant's  in?crefl  be  expired  ;  at  till  (lie  death  nf 
the  defendant*  if  be  be  be  tenant  for  Ii  fa,  or  in  tail.  2 

Itfi.  39  c  •  Stat.      Gm  1  f.  3. 

It  ii  upon  feori.il  principles  alfo,  that  copyhold  lands 
rite  not  liable  10  be  taken  in  execution  upon  a  judgment. 
1  Ro.  M,  838,  But  in  cafe  of  a  debt  to  the  King,  k  ap- 
pears by  MagxA  Gkarlif,  t.  $,  that  it  was  allowed  by  the 
common  lav.-  for  htm  to  take  poffcflkm  of  the  lands  till  die 
debt  was  p-uJ. 

Tliis  execution  or  feising  of!nnd«  by  eUgii  is  offohigh 
3  natures  that  after  it  (lie  body  of  the  defendant  cannot 
hi?  taken  1  but  if  execution  can  only  be  had  of  the  goods 
becnuft  there  are  no  lands,  and  fuch  goads  are  not  fuf* 
fkitnc  tc  pny  the  debt,  a  C*.  Set.  may  dun  be  hud  after 
the  t'igtt ;  for  fuch  eht$it  U  in  this  cafe  no  more  in  effect 
than  3  fni  faint.  lkb>  ^8, 

*l*hu*  k  appears  that  body  and  »Wj  may  be  taken  in 
cxccuiionj  or  land  and  .gWr;  but  not  body  and  land  too 
Upon  any  judgment  between  fubjeft  and  fubjeft,  in  the 
courfe  of  the  common  |awj  But 

5,  Upon  foine  profeciKions  given  by  flatute  *  Aa  in  the 
cafe  of  recognizances  or  debts  acknowledged  on  Statute 
Mtftfatnt,  or  Statute  Stts^te ;  (purluant  to  Stat.\$  E.  1- 
df  Mcr.ct^rt-rMst  zy  E*  3.  c,  9  ;  See  thisDift.  tbofe  titles;) 
ijpon  forfeiture  of  rhefe  the  body  lands  and  goods  may 
all  be  taken  at  tmcc  in  execution  to  compel  the  payment 
of  the  debt.  The  procefs  hereon  is  ufually  called  an 
f  <  tr  .  f  or  extendi  facias  \  becrmie  the  Jheriif  ii  to  caufe  the 
lands,  &c,  to  be  appraifed  to  their  full  extended  value, 
brforc  he  delivers  the  in  10  the  plaintiff,  that  it  may  be 
certainty  known  how  foon  the  debt  will  be  hushed. 
F.  N,  B.  131.  See  this  Diet ,  title  E  ;<■-■. 

By  Stat.  33  H.  a.  t.  39,  all  obligations  made  to  the 
King  (ball  have  the  lame  force,  and  of  confequencc  t lie 
fame  remedy  to  recover  them,  as  a  ftatute  flaple ;  though 
indeed  before:  this  feature,  the  K,ing  was  entitled  to  fuc 
out  execution  agamLt  the  body  lands  and  goods  of  his  ac- 
countant or  debtor  >  3  Rep.  \  2.  And  his  debt  /hall  in  fa* 
tngont  execution  be  preferred  to  that  of  every  other  cre- 
ditor who  hath  not  obtained  judgment  before  the  King 
commenced  his  fuit.  Stat*  35  H.  'A.  e.  39*  §  74. 

The  King's  judgment  alio  affects  la  nds  which  the  King**, 
debtor  hath  at,  or  after  the  time  of  contracting  his  debt, 
or  which  any  of  his  oflicers  mentioned  in  Stat.  13  Eltx*  e* 
4,  bath  at  or  after  the  time  of  his  entering  on  the  office : 
U<  tjutf  ii  fuch  officer  of  the  Crown  aliens  for  a  valuable 
consideration,  the  Jand  fhaJi  be  liable  to  ihe  King*s  debt, 
tven  in  the  hands  of  a  Irtxj  fide  pnrchafer  :  though  the 
debt  due  ro  the  King  was  contracted  by  the  vendor 
many  years  after  rite  alienation.  1  o  Jcr/".  c  c, ,  6  :  8  Rrp.  xil. 
And  fee  Stat.  25  Ceo.  3.  r.  35;  ;  whiih  enables  thecmrrt  of 
E  c  hequer  on  application  by  the  Attorney  General,  by 
mo'iot),  to  order  the  eftate  of  any  debtor  to  the  King,  and 
of  the  heirs  and  alligns  of  fuch  debtor,  in  any  lands  ex- 
tended, to  be  fold  as  the  court  (hall  direct;  the  convey- 
ance to  be  made  by  the  remembrancer  of  the  court,  by 
Bargain  and  Sale,  to  be  inrallcd  in  that  court. 

Judgments  between  fubjeit  and  fubjeil  related,  even 
a:  common  law,  no  farther  back  than  the  fir  ft  day  of  the 
'Jmnin  which  they  were  recovered,  in  refprfk  of  the 
l;n;di  of  the  debtor  j  and  did  not  bind  his  goods  and 
chattels  but  from  the  date  of  the  writ  of  execution:  and 
now  by  the  ftafuic  of  frauds  29  Car.  2.  c.  3,  the  judgment 
Stall  not  binil  the  land  in  the  ?unda  of  a  li/tta  Ji  It  put'cfiafer, 


but  onlv  r'r  ir,  the  d  !>'  cf  r.-fiLinlly  n«nin^  the  f:mf,  w!ii,;h 
is  directed  bv  the  Jhtute  to  be  punctually  entered  on  the  re- 
cord :  nor  fhall  the  writ  ofexecution  bind  the  goods  in  the 
hands  of  n  Granger  or  a  pnrchafer,  (SAitt.  257,)  but  only 
from  the  a&tnl  oelxvery  of  the  writ  to  the  IherirTor  o:her 
ofUcer,  who  therefore  ordered  to  indorfc  on  the  back  of 
it  the  day  of  his  receiving  the  faint.  See  further  thii  Diet, 
title  Jtoiiiiittitx  and  ai  to  the  prerogative  of  the  crown, 
Pof}.  IV.  2;  and  on  the  fubjecl  in  general,  3  Comm.  e.  16. 

The  reader  may  now  purfoe  hh  enquiries  under  the 

folio  ving  Jivifjons; 

Of  tht  N*t:tre  and  ft-verttl  Kindt  <f  Exst uttont t  and 
'c't.-it  '!?/:;■.£ r  tutfe  hahU  thereto  at  CctniWM-Antf, 
U,  Of  the  Judgment*  nv&kb  the  fwrJ  Ex<atim 
may  he  tnkttt  on/,  and  -mStre  the  Party  jball  it  cm* 
e.''y.,W  Ay  tht  Ehfiiw  of  one  vf  tbtm, 

III.  lr  Jy  wiwn,  agaitijl  -whim,      At  isfbatTtme^  Exe- 

c:,!.cnf  may  he  fucd.  3*  Bynufjom,  and  bp&  they 
Jbft/f  he  Emitted.  4,  Ho*W  they  are  be  rtUofkd 
and titfe  harmed, 

IV.  I.  lo  '^fj(tt  'Date  Execsttie f  t  fbdll  retmtetJd  oj/9  avoid 

Al:et>air>::  j  z<  Of  t&i  Kin^t  Prerogative  in  rtjfcel 
if  Exeeutioas. 

V*  I*  0/  the  Pursy  1  Remedy  agaif/jl  in  egvlar  Exrtutht'.ii 
2.  Of  the  Offence  of '  rij/t  u3ing  Execution. 

L  The  writs  of  execution  at  Common-law  were  only  a 
foi  facia:  on  the  goods  and  chattels,  and  a  levari foe'tat 
to  levy  the  debt  or  damages  upon  the  land  and  chatrels : 
Theor.^.  was  given  by  conftrutlion  of  the  3 rat.  25  Ed. 
3,  c*  17  ;  And  the  eA^rr  by  Stat.  Weflm,  2.  e*  tS.  which 
makes  the  body  liable,  and  the  future  profits  of  Janda 
fcfe,  1 1«Jl.  1 54  :  1  hfl.  394. 

The  reafon  why  by  the  Common-law,  where  a  fubjeft 
had  e>:e;u:ion  f:r  debt  or  damage?,  he  could  not  have  the 
body  of  the  derendanr,  or  his  lands  in  execution,  (unlefs 
ii  were  tn  fpecial  caffs)  wras,  that  the  defendant^  body 
might  bo  at  liberty,  not  only  to  fallow  his  own  affairs  and 
buftnefs;  but  ajfb  to  ferve  his  King  and  Country  j  and 
taking  away  the  poHemon  of  his  lands  would  hinder  the 
following  of  his  hulbandry  and  tillage,  1  Inf.  394. 

Though  neither  the  body  nor  lands  of  the  debtor  on 
a  judgment  could  be  taken  in  execution  at  Common  -law, 
but  only  his  goods  ;  yet  in  action  of  debt  agiinil  an  Jieir, 
upon  the  bond  of  his  ■  —.  I  md  v%  inch  he  h.-nl 
by  difcent  was  fabjed  to  be  taken  in  execirion.  3^. 
1  j.  In  action  of  debt  againJl  the  heir  upon  his  an- 
ctllor's  bond,  there  was  ju.^mciit  by  nihil  dust :  and  it 
was  hcH  that  the  plaintiff  ffioatd  have  execution  againtt 
the  heir,  of  any  of  his  own  finds  or  goods*  Dye'  So,  J49. 
Judgment  was  had  again  (I  the  heir  by  nil  dreitt  and  a 
Jeice  facias  being  brought  againat  him  to  have  ejtecurton, 
he  pleaded  ric&  f*r  dtfcettt ;  ic  was  adjudged  that  chit 
plea  was  too  late  alter  the  judgment  bi  4iciif  and  the 
execution  Jhr,[|  be  on  his  own  lands,  Djtr  344* 

But  there  is  a  difference  between  z.Jaf£fi^tst  and  an. 
a-FIien  of  del/t  brought  againtl  an  heir  upon  a  bond  of  his 
anceffor,  in  wliich  the  heir  h  named.  Pssp-h.  193.  On 
a  judgment  for  the  debt  of  an  anceftor,  where  the  heir 
hath  made  over  lands  descended  to  him,  execution  may 
be  taken  againtl  fuch  heir  to  the  value  of  the  Jand,  Csfr. 
for  the  debt  of  his  ancestor,  as  if  it  were  his  own  debt. 
Sjfif.  3^4  fr.&M-  c.  J  -V-  §  >-  See  title  Fraud. 
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If  a  perlon  have  judgment  given  againft  him  for  debt 
or  damages*  or  he  bound  in  a  recognizance  and  dicth, 
and  his  heir  be  within  age,  no  execution  fhalJ  be  fucd  of 
the  lands  during  the  minority;  and  againft  an  heir  with- 
inage,  no  execution  ihall  be  fucd  upon  a  nature  mer- 
chant or  ftnplc,  fife,  i  In/i.  zyo. 

No  execution  for  damages  recovered  in  a  real  action, 
fhall  be  had  by  capiat  ad fatitfaiendttm  :  but  where  a  man 
hath  judgment,  to  recover  lands  and  damages,  he  may 
have  execution  of  both  together.  S  Rep.  141. 

Whatever  may  be  ttjfigncd  or  granted  may  be  taken  on 
an  execution*  Nothing  can  be  taken  in  execution  that 
cannot  be fJd,  aa  deeds,  writings,  &e,  Bavi-netes,  csV . 
cannot  be  taken  in  execution  ;  as  they  remain,  in  forae 
meafure,  ckfa  in  aftkr..  Hardtu.  53. 

If  there  are  chattels  fumcient,  the  fhcriff  ought  not 
to  take  the  lands ;  nor  may  things  fixed  to  the  freehold, 
goods  bought  Amw  fie,  goods  pawned,  be  taken  in 
execution.  8  Rep. i$$t  And  if  a  defendant  hides  his 
goods  in  fecrct  place?,  fo  that  the  plaintiff1  cannot  rake 
them  in  execution,  it  is  faid  no  action  will  lie  again  It 
him.  c£r/+ 91,93, 

The  merit? cannot  take  the  goods  of  a  rtrangcr,  for  he 
ii  to  take  the  goods  of  the  party  only  at  his  peril.  And 
if  a  bailiff  on  a  Jifa.  agair.il  the  goods  of  A.  takethofe 
of  B.  an  action  of  trefpafs  lies  again ft*  the  fheriff.  Dang. 
40.  If  on  execution  againll  one  of  two  partners,  the 
partnerftlip  effects  be  taken  and  fold,  the  court  will 
order  the  iheritT  to  pay  over  to  the  other,  a  (hare  of  the 
produce,  proportioned  to  his  mare  in  the  partnership  ef- 
fects, to  be  ascertained  by  the  mailer-  Dvug*  650,  Eddie 
v*  David/en* 

It  the  plaintiff  cannot  find  fuffiucnt  effects  to  fatisfy 
hii  judgment,  the  court  will  order  the  fhcriff"  to  retain 
for  his  ufe  money  which  he  has  levied  in  an  atiion  at  the 
fuit  of  the  defendant.  Deng,  z$i.~-Scc  further  Ccm.  Dig. 
title  Execution,  (C.)  4. 

II.  When  a  judgment  is  Jigncd,  execution  mny  be 
taken  out  immediately  upon  it>  and  need  not  be  delayed 
till  it  is  entered,  it  being  a  perfect  judgment  of  the  court 
before  entered.  Cp,  Lit.  50c.  And  if  the  judges  of  the 
court  of  B.  R.  fee  one  again  It  whom  there  is  a  judgment 
of  that  court  walk  in  Wejlmtnfter  hill,  they  may  fend  ail 
officer  to  tijkt  him  tip,  if  the  plaintiff  defire  it,  without 
a  writ  of  execution.  7  AW,  52.  If  execution  be  not 
fucd  within  e  year  avd  a  day  after  judgment,  where 
there  is  no  fault  in  the  defendant,  as  if  writ  of  error  be 
not  brought,  £?V.  there  muft  be  a  feitt facias  to  revive  the 
judgment,  which  in  that  time  may  be  had  without  moving 
the  court;  but  if  it  be  of  longer  Handing,  the  court  is 
to  he  moved  for  it.  v  Injh  zc,o:  2/^.771.  Ptil  if  the 
defendant  be  utdawd  after  judgment,  (as  he  may  where 
he  cannot  be  taken  in  execution,  cr  hath  no  lands  cr 
goods  to  pay  the  debt,  when  the  fuit  is  com- 

menccd  by  original,)  the  plaintiff  need  not  renew  the 
judgment  by  fcirefeeiaj  to  obtain  execution  after  a  year, 
j  A-/L  250. 

It  hath  been  adjudged,  that  by  the  Common-law,  if  a 
man  was  outlawed  alter  judgment  in  debs  the  plaintiff 
wis  at  the  end  of  hi;  luit,  and  he  could  have  no  other 
proc  -'ii  after  that  perfonally;  but  was  put  to  his  new  ori- 
ginal, i$e.  *Ne!f.Mf.  772.  Jf  one  be  arrefled  upon 
procefs  in  B,  R.  and  puts  in  bail  ;  and  afterwards  the 
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of  one,  the 


plaintiff  recovers,  and  the  defendant  renders  not  hlmfeff 
according  to  law,  in  fafe-guard  of  his  bail,  the  plaintiff 
may  at  his  election  lake  execution  againtf  Lhe  principal, 
or  his  bail  after  judgment  againffc  them;  but  if  he  take* 
the  bail,  he  fhall  never  afterwards  meddle  with  the  prin- 
cipal* Cro.Jae.  320. 

If  one  recovers  jointly  againft  two  in  debt,  the  exe- 
cution mull  be  joint  again  ft  ihcm:  the  court  cannot  di- 
vide an  execution,  which  is  injttre,  and  grounded  ca 
the  judgment.  Mich,  24  Car.  B.  R. 

A  man  and  his  wife  recovered  in  an  action  of  debt 
againll  the  defendant  100/.  and  damages ;  then  the 
wife  died,  and  the  hufband  prayed  to  have  execution 
upon  this  judgment:  the  court  at  firft  inclined,  that  it 
Ihould  not  furvivc  to  the  hulbnnd,  but  that  admmiftra* 
tion  ought  to  be  committed  of  it,  as  a  thing  in  action; 
but  at  lall  they  agreed  that  the  hufband  might  take  out 
execution ,  for  that  by  the  judgment  it  beca 
due  to  him  in  his  own  right.  Cro.  Car.  60S; 
179,  J  So.  Sec  titles  B/tron  and  Feme. 

If  judgment  be  againll  two,  on  the  death  \ 
plaintiff  ihall  have  execution  by  Jcirefaciat  ngainrt  the 
furvivor;  and  though  he  pleads,  that  the  other  defendant 
has  an  heir  alive*  t<fc,  it  will  not  prevent  ir.  Jtaym,  26. 
And  where  two  perfons  recover  in  debt,  Hind  before  exe- 
cution one  of  them  dies:  it  has  been  held  that  execution 
may  be  fued  in  both  their  names  by  the  furviver,  and 
it  will  be  no  error;  which  may  be  done  without  a  /are 
faelai.  Key.  1 50.  An  execution  may  be  executed  al  ter  the 
death  of  the  defendant;  for  hi*  executor  being  privy,  is 
bound  as  well  as  ihe  teftacor;  and  where  execution  is 
once  begun,  it  cannot  be  delayed,  artlcfs  there  appears 
irregularity;  and  audita  querela  is  no Jupeffedcn*  to  it,  nor 
fhall  any  thing  (lop  the  IherirT"  Irom  felling,  &jV.  G«. 
E/iz.  75  :  Ccmberb.  33,  389. 

Though  a  man  can  have  but  one  execution  ;  yet  it  mull 
be  intended  an  execution  ivith  faUiftitlhn,  and  the  body  of 
the  defendant  is  no  fctisf action,  only  a  pledge  for  the- 
debt.  5  Rep.  4  86.  When  therefore  a  perfon  dies  in  exe- 
cution, it  is  without  fatisfaclion;  fo  that  ihe  plaintiff 
may  have  a  peri  facias  againll  the  goods,  or  ckvk  again  ft 
the  lands.    This  was  n^l  fo  at  Common -law.  IJb&.  57; 


but  it  is  given  by  Stm,  21  Ji 
fon  however  was  taken  on  a 
in  prifen,  the  plaintiff  hav 
which  h  the  bigheft  in  law;  i 
fend  ant  dying,  the  law  will 
Crv.  EGz<  S50. 

If  an  execution  be  execu? 
have  no  other  execution  up< 
there  can  be  but  or.v  execodbi 
judgment:  but  if  the  exec* 
fifed,  another  execution  may 
the  debt  be  le»  ;t  d  on  a  fUfif* 
tion  may  be  lued  out  for  the 
56.5.  If  one  take  out  any  vi 
have  no  cffccl,  he  may  have 
Htb.  57- 

Jn  eafeany  prifoner  committed  In  rxecution  fltalJ  efcape, 
any  creditor,  at  wi'jofe  fuit  he  (lahd«  charged,  m?iy  re- 
take him  by  a  new  eapios  ddja/ir/aeitdJumj  or  fue  fortn 
any  other  kind  of  execution,  as  if  the  body  ol  futh  prifoner 
had  never  been  taken  in  tx  ecu  tion.  iW.  fi  9 //^. 
^27.  Se«  title  Ef(*f*,  Where  two  are  bo  end  jtiktfy 


tt .  1.^,24.     w  here  a  per- 

tapiat  ittf/Jgattm,  an  J  tiicd 
'ng  chofen  this  execution,, 
ha*  brcn  held  ihai  khe.<|e« 
adjudge  it  a  faiwU&ion. 


rd  and 
part  af . 

%  4&r. 
d  they 
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«//fi'?iv:fjj'(  ami  judgment  is  had  agatnlt  both  of  them, 
if  one  in  execution  cica^ss,  the  creditor  may  lake  out 
execution  agaiuft  the  other  -t  but  if  he  j»o  by  licence  of 
(he  creditor,  then  the  other  will  be  difcharged.  Crak  Car. 
55,  If  one  in  execution  be  delivered  by  privilege  of 
parliament  when  the  privilege  ecafes,  the  plaintiff  may 
fuc  out  a  new  execution  againtl  him.  Si,  t  jtrt*  t*  c.  I  j- 

II I.  j.  No  per  Ton  is  intitlcd  to,  or  can  ftie  cut  execu- 
tion, who  is  not  privy  to  ihc  judgment,  or  in  titled  to  the 
thing  recovered  as  heir,  executor,  or  administrator  to 
him  who  lias  judgment.  J       jjflb%  SSp. 

Jf  one  have  judgment  to  recover  lands,  and  die  before 
execution,  his  heir  mall  have  it;  and  where  tenant  in 
tail  recovers  and  die*  before  the  execution  without  ifiue, 
he  in  reomnder  may  lue  out  execution  :  an  heir  U  to 
have  execution  for  l.mdi,  and  the  executor  or  adminiflra- 
tor  for  damage*,  fa.  Litt.  2$i ;  Dyer  2&*  The  execu- 
tor*  of  cxccliut*  may  fue  out  execution  of  a  judgment  ; 
but  an  administrator  getting  judgment  in  behtdf of  the 
in  tc Jlacer,  and  then  dying,  neither  his  executor,  oradmi- 
nilWatnr  faa[|  take  out  the  execution,  but  the  adminiftra- 
tor  dt  6ms  i.w  aJMiHi/Jraih  of  the  fir  ft  mteilate.  5  Ref, 
9,  And  fee  Stat.  17  Cur.  2.  r.  8. 

En:  if  an  ad  mini  lira  tar,  darakU  auHari  HHaSt  of  an 
e.vcctror,  recovers  in  debt*  and  before  execution  the  exe- 
cutor come*  of  age,  be  Q&U  have  ifijfre  fQtifu  on  this  I 
judgment  ;  for  carrying  rm  ihe  fuit:  in  right  of  the  exe-  J 
tutor,   made  tic  executor  privy  thereto,   i  Rd.sti). 

If  a  man  has  judgment  for  the  arrears  of  rentT  and 
dies,  his  executor  fhaU  fuc  out  execution,  and  not  the 
heir  j  for  by  the  recovery  it  become*  a  chattel  vedtd,  to 
whiJt  the  executor  is  inttded.  1  Rtl.  Air.  8  So. 

If  a  Aatute  be  entered  into,  to  hulband  and  wife,  and 
the  hufband  dies,  the  wife  (hall  take  out  execution,  t 
Ri>{.  Abr*  889.  So  if  hulband  and  wife  recover  lands  and 
damage?,  and  the  hulband  dies,  the  wife  fhall  have  exe- 
cution of  the  damages,  and  cot  the  executors  of  (he 
fiulband.  t  fcci.  A\ti+  342,  SSo,Scjq.  See  tit.  Barwanti Fftnt, 

If  there  be  judgment  in  debt  again  ft  two,  and  one  dies, 
a.  fittf  /arias  lies  again  II  the  other  alone,  reciting  the 
death  ;  and  he  cannot  p'esd,  that  the  heir  of  him  that 
is  dead  has  afftts  by  defccr.t,  and  demand  judgment,  if  he 
ought  to  be  charged  alone  ;  for  at  Common-law,  the 
charge  upon  a  judgment,  being  pcifjna),  furvived,  and 
the  llatute of  Wqfim*  2,  that  gives  lac  c/t^;7,  docs  not  lake 
aw;jy  the  remedy  of  the  pLmriB  at  Common -law  ;  and 
iheref.  re  the  parry  msy  lake  out  hi*  execution  wuith 


vv:t!  ..< 

dwg  • 

or  elle 
92, 1  2;. 

tnan  for 

execute 
cui-on  , 
(f.  e.  thi 
of  ajge> 

And  r 
infant,  I 
as  if  the 


•am*  me  p-rty  may  uasc  n 
audita  quntfn.  Kajm*  26: 


'47  by  Joggtmon, 
1  Lc  .  30 :  1  KcL 


luring  his  minor  it*  ;  bur 


„h  cJe  nil  he  comes 

tii  I  bi  ly  protrft  the 
ed  by  the  judgment; 
htctSj  find  |m  gment 


be  given  fur  debt  againfl  the  father,  who  die*,  onf  of  the 
daughters  being  within  age,  partition  bdug  made,  the 
cldfll  (hall  not  be  charged  alone,  but  (hallhavc  the  be- 
nefit  of  her  filler's  minority,  vvhkh  put?  a  ftop  to  the 
execution.  O.  Lit,  Z'jO  n. 

There  can  be  no  execution  taken  on!  againll  a  mrmlLr 
of  pariu  ment  during  privilege  of  pdrltament;  alio  no 
capiat  tan  ifiuc  againft  a  peer  j  for  even  in  the  eafe  of  a 
priva«  perfon  a:  Common  fow,  the  body  was  not  liable 
to  creditors;  and  the  ihtute  of  EJ.  J,  v.hich  fuhjvifta 
the  body,  does  not  extend  to  peers,  becaufe  their  per- 
foni  are  f»cred:  the  law  affo  fuppofes,  that  persons 
thu*  dUUn^uifUed  hy  the  King,  have  wherewithal  odier- 
wife  to  ktisfy  tiicir  creditors.  6  Co.  52:  UJ.6ti 
Car.  ao 5 . 

A  nififti  nti  Jtkh:facUwium  may  be  excepted  upon  a 
prifoner  in  prifoo  ior  felony  j  and  if  he  be  acquitted  of 
the  jeJorsy,  the  fiierifi"  is  to  keep  him.  t  XitL  Abr*  e6fr 
But  where  a  perfon  is  in  prifon  for  criminal  matters,  he 
ought  not  to  be  charged  with  a  civil  action  without  leave 
of  the  court  j  yet  if  he  be  charged,  he  iha.ll  not  be  dif- 
charged.  Raytft.  58.  See  7  Mad*  15  j  ;  and  this  Diet,  title 

A  ttt.ftt.  will  lie  agalnil  a  man  who  is  outlawed  for 
felony,  and  he  asay  be  taken  in  execution  at  the  iiat  of  a 
common  perfon.  Own  69+  And  if  he  was  ta!:rn  upon 
ft  r<tp*4u  qtlogats  which  wsi  at  the  King's  fuit,  he  mall  be 
in  execution  at  the  fuit  of  the  party,  if  Lc  will,  J/>r 
But  this  h  not  without  pmyer  of  the  party  :  and 
if  after  a  judgment  given,  the  judges  of  thur  own  heaJs, 
or  at  the  rctjucit  of  ;ny  perfon,  wiJiout  prayer  of  the 
.',  ,  ounic  the  defe&daaf  to  pr'^qn;  by  thtshtirudl 
not  be  laid  to  be  in  execution  for  the  pUintih".  Dj-r2vyj. 
It  e>ne arreQed  be  in  prifbn  for  debt, and  judgtncniis  had. 
aojinll  him  ;  thotigh  it  be  in  arrcti  on  a  latitat  or  tap '.  ■% 
he  Qialt  not  be  in  executi  tn  upon  tie  judgment,  unlefs 
the  pfiintiit"  pt^ys  it  of  record  ;  or  fues  a  capiat  adfr.tibfa^ 
ciciiftum,  and  delivers  it  to  the  fherifF.  Dya  19^,306: 
Jttii  Cent,  j6;. 


<  6r  /fut  whcibec  exatttfan  war 


Lot  if  the  pontiff,  After  he  had  obtained  judgments 
any  tt'faoi  action,  had  lain  quiet,  and  h»d  taken  no 
prc^ula  of  cxerution  within  the  year,  he  was  put  to  a  new 
original  upon  his  judgment,  and  riQ /Jfc/aciaj  was  if- 
hi.  b't'  at  l.iwon  the  ju'Jgnitfntj  because  there  w.,s  t.tit  a 
judgment  fur  ,my  patiituhit  thing  in  the  pajvnnl  nilivtt, 
with  which  the  u.vecutiun  couid  be  compared;  thercfoie 
after  a  reafon^ble  time,  which  was  a  ye^.r  and  a  day,  it 
was  presumed  to  be  executed,  arid  the  law  allowed  him 
no  /T.  re  j'atins  ro  fhc 
cution;  but  if  tbe 
put  to  his  aclion  o 
l^  as  obliged  to  Ihl  ii 


e  why  there  mould  not  beexe- 
had  jltpred  his  time,  he  wa* 
judgment,  and  the  defendant 
thru  debt,  of  which  the  judg- 
ment wa<  an  evidence,  was  difdtarged.  2  Injt*\&$\  Qurtb. 

50,31;  i&£  35'*  „ 

j  o 
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To  renudy  this,  and  to  make  the  forms  of  proceeding 
mere  uniform  in  both  anions,  the  tlatute  ot*  Wejtm  2. 
cnP  \\*  gavc  lhe  fore  facias  to  the  plaintiff  to  revive 
the  judgment,  where  he  had  omitted  to  fue  execution 
within  the  year  after  judgment  obtained. 

A  fare  facias  lies  on  a  judgment  in  ejectment ;  for  the 
words  of  the  act  are,  She  firvitia,  five  tonfurtudinc;,  five 
ul:a  qixcwtque  it  1  it  .data,  which  comprehend  all  judg- 
ments, and  give  the  like  remedy  on  Them  by  j'cire facias, 
as  the  demandant  hid  ou  a  judgment  in  a  real  action 
at  Common  law    1  $i4  35  1  ;  2  S«i:.  Ooo. 

But  though  the  general  rule  be,  thit  the  p'ainnff  can- 
not take  out  cx?catiyn  aurr  the  year  an  J  day  without 
zfcire  facias,  yet  the  rule  mini  oe  uitucriio  jJ  with  fomfl 
reilricuons. 

It  nF/.fa;  Ca.fa\  or  Elegit,  be  taken  out  within 
the  year  and  returned  and  awarded  on  the  roll,  rhe  fime 
may  be  continued  from  term  to  term  to  the  time  of  the 
execution  thereof,  although  after  the  year:  and  be  as 
effectual  as  if  the  judgment  had  been  revived  by  /lire 
facias.  N  ca  R.  E.  5  Go.  2.  But  a  F1.f1.  mull  be  it  ft 
with  the  proper  officer  before  he  will  make  the  entry  on 
the  roll  returnee  by  the  fhenir.  Inp.  K.  fi. 

If  the  defendant  brtng>  a  wiit  off  error,  and  thereby 
hinder^  the  plaintiff  from  uking  his  execution  within 
^|ie  year,  and  the  plaintiff  in  error  is  uonfuit,  or  the  | 
judgment  affirmed,  the  defendant  in  error  may  proceed 
to  execution  .titer  the,  year  witnout  a  fire  facias,  becaufe 
the  writ  of  error  was  a  fupcrfedtas  to  the  execution,  and 
the  plaintiff  muil  acquieice  tiil  he  hears  the  judgment 
above;  bcfidcs  while  the  caule  is  (till  fub  judicr,  it  is  not 
known  whether  the  plaintiff  fhall  recover,  or  not,  and 
rhe  year  for  the  execution  ought  to  be  accounted  from 
the  final  judgment  given,   {.to.  foe.  364:  7  :  1 

Rol.  Atr.  899:  4  Leon.  197  :  5  Lo.  b8  :  Carth.  235-7  :  6 
11  J.  283. 

So  if  the  plaintiff  hath  a  judgment,  with  Hay  of  exe- 
cutes for  a  year,  he  may,  alter  the  year,  take  out  his 
execution  without  the  fire  ftaas,  becaufe  the  delay  is 
by  confent  of  parties,  and  in  favour  of  the  defendant; 
and  indulgence  ef  the  plaintiff  Jball  *fat  turn  to  bn  pre- 
judice, nor  ought  the  ueftndant  to  be  allowed  any  advan- 
tage of  it,  when  it  appeals  10  be  done  for  his  advantage, 
and  at  his  inflancc.  6  3/%/.  2>S:  1  kof.  Hep.  104. 

Bat  if  the  defendant  nud  been  tied  up  by  an  injunction 
out  of  Chancery  for  a  year,  >ei  he  cannot  take  out  exe- 
cution without  ajiiie  facto,  Lcc-ufe  the  courts  of  law 
do  not  take  notice  of  Chancery  injunctions,  *.«  they  do  of 
writ*  of  vavT  ;  be'idcs,  in  that  cale  it  nad  been  r.o  breach 
of  the  injunction  to  h*ve  r^kcn  out  the  execution  within 
the  )t  ai,  aud  continued  it  down  by  vie'  mat  mi  jit  irrve, 
which  cannot  be  done  in  the  cafe  of  a  writ  of  error,  be 
CMtfo  that  tetB9VU  ;he  recent  out  of  the  court  \Jjere  the 
i*..gvitnt  w.x:  ;  and  thirerore  there  van  be  no  prccceomjjs 
ctio.v  till  it  be  affirmed,  and  returned  to  the  infencr 
Ci  urts.  I  Sah.  3  22  ;  0  JtLd.  zf.S.  C. 

In  deb<,  U  .:  acknowledge  the  action  for 

part,  una  a:,  to  the  rcmttA4  ».r  j  10  ;£uc,  and  the 

yiaintit]  bath  judgment  lor  that  tie  cojifchtth;  here  he 
xn«»y  not  lure  execution  till  t  e  uitc  »>  for  tn-t 


3.  All  judgments  of  infahr court;  in  debt  are  to  be  exe- 
cu.cd  in  tii e  ;<'  •  >  i..rif  iti i ions  whe.e  given,  and  cannot 
be  removed  to  be  executed  by  the  fup.  hr  courts,  do. 
Car.  34. 

Now  by  Star.  19  (no.  3  e.  70  p  4,  where  final  judg- 
ment lhall  be  obtained  in  any  fust  in  any  inferior  court 
of  record,  any  of  the  courts  at  Wr/lminjtt-r  on  affidavit 
thereof,  and  that  execution  has  iffued  aiainll  the  defen- 
dant's perfon  or  effects,  and  that  they  arc  not  to  be  found 
within  the  jurifdiclion  of  fuch  inferior  court,  may  caufe 
the  record  of  the  judgment  to  be  removed  in  o  luch  fu- 
perior  court,  to  iffue  execution  thereon,  in  the  fame  man- 
ner as  in  judgment  obtained  in  the  faid  fuperior  courts. 

If  a  judgment  given  in  another  court  be  aihriued,  or 
reverled  for  error  in  B.  R.  becaufe  the  proceedings 
in  the  court  below  are  entered  upon  record  in  the 
King's  Bench,  the  party  fhall  have  execution  in  that 
court:  And  fo  if  a  judgment  of  debt,  (sfc.  in  the  Commtn 
Picas  be  affirmed  in  B.  R.  on  a  writ  of  error.  5  Rep.  88. 
Though  where  the  record  of  a  judgment  given  in  C.  B. 
is  removed  into  B.  R.  theparty  cannot  take  out  execution 
upon  ir,  without  a  fcire  facias  quare  executknem  habere 
no/i  deb  eat.  1  hill.  Abr.  562.  And  where  a  writ  of  er- 
ror is  brought  in  the  Exchequer  Chamber,  to  reverfe  2 
judgment  in  B.  R.  if  the  judgment  is  affirmed  there,  yet 
that  court  cannot  make  out  execution  upon  the  judgment 
ariirmcd;  but  the  record  mull  be  tranfmitted  back  to  the 
court  of  Kings  Bench,  where  execution  mull  be  done. 
1  Li//.  5  65.  See  title  E>  >  01 . 

As  an  execution  is  an  entire  thing,  he  who  begins  mull 
end  it ;  a  new  Iheriff  may  diilrain  an  old  one  to  fell 
the  goods  on  a  dfrinras  u./per  vicccom'  and  to  bring  the 
money  into  court,  or  fell  and  deliver  the  money  to  the 
new  Iheriff;  and  the  authority  of  the  old  met  iff  con- 
tinues by  virtue  of  the  hrll  writ,  fo  that  when  he  hath 
feized,  he  is  compellable  to  return  the  writ,  and  liable 
to  anfwer  the  value  according  to  the  return  ;  likewile 
by  the  feizure  the  property  of  the  goods,  &c.  is  oh  tiled 
out  of  the  defendant,  and  he  is  difcharged,  whereby 
no  further  remedy  can  be  had  againft  him.  1  Salt.  322: 
3  Salt.  159. 

A  Iheriff  fiiall  have  his  fees  fcr  executions,  upen  a 
writ  of  capias  ad fattsfacieitdum  fot  the  whole  debt ;  upon  a 
fieri  fee.  according  to  the  fum  levied;  and  on  an  elegit  it 
is  held  by  fomc,  that  he  fhall  have  fees  according  to 
what  is  levied,  and  by  o:hcrs  for  the  whrle  debt  reco- 
vered, becaufe  the  plaintiff  may  keep  the  land  til!  he  is 
fatisfied  the  intire  debt.  1  Sa/i.  333.  Where  the  Iheriff 
hath  a  Jitri  facias  or  ea.fa.  againlt  a  man,  and  befcre 
execution,  he  pa>s  him  the  money,  execution  may  no:  be 
done  afterwards  ;  if  it  be,  trefpafs  01  falfe  imprifonmcnt 
lies,  c,  Rep.  93  :  12  Cat.  B.  R.  Sec  title  Shci  iff. 

It  is  laiu  down  as  a  general  rule  in  our  books,  that 
the  Iheriff  in  execuueg  any  judicial  writ,  cannot  bre^k 
t  ptn  the  ooor  of  a  dwclling-houfe  ;  this  privilege,  which 
the  law  allows  to  a  man's  habitation,  aiifes  from  the 
great  regard  the  law  has  to  eery  man's  fafciy  and  quiet, 
and  thctriorc  protect*  them  from  the  inconveniences 
which  mull  uecd£uily  attend  an  unlimited  power  in  the 
foe- iff  and  his  <  ific  rs  in  this  tafocct :  hence,  every 
J  m  ii'j»  home  iVcahru  h<s  cafcle.  5  Co.  91  ,fs'c:  3  inf.  162  : 
Mm.'  tj  8:  Yt/v.  28:  L.t.c..:..<)0    !   D'tilf  >tet.  35Q. 

Wi  in  favour  of  execnti  which  are  ihe  life  of 
I  cne  law,  und  effveiaiiy  in  caki  of  great  ncccftty,  or 
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where  tike  fa/ety  of  the  King  and  Commonwealth  arc 
ronceraed,  this  gcnrral  cafe  hath  the  following  excep- 

lion*. 

rbat  wh-ncver  the  procefs  is  atthe  fu'ttof  the  King, 
the  IherifT  cr  1m  officer  may,  after  requell  to  have  the  door 
opened,  an  J  relul'al,  break  and  enter  the  houfe  to  do 
c  niou,  eiihc.  on  the  p  i  ty's  goods,  or  take  his  body, 
as  the  cafe  (hall  be.  5  Co.  91  b. 

z  ily.  Soin  a  writ  of  fciiia  or  habere fteiaj pt,fjcjji;ivni  in 
ejectment,  the  (hcrifF  may  juftify  breaking  open  the  door, 
if  denied  entrance  by  the  tenant:  for  the  end  of  the  writ 
being  to  give  the  party  full  and  actual  poffrfion,  confe- 
quently  the  (heriff  mull  have  ail  power  neccfl&ry  for  this 
end  ;  be  fides,  ia  this  cafe  the  law  docs  nor,  after  the 
judgment,  look  upon  the  houf:  a*  belonging  to  the  te- 
nant, bit:  to  him  who  has  recovered.  c,  Co.  91. 

3  •  J 1  y .  AMb  this  privilege  of  a  man's  houfe  relates  only 
to  inch  execution  as  affect*  htmfelf ;  and  therefore  if  a 
Jferi  fai.it  be  directed  to  the  (hcrirV  to  levy  the  goods  of 
.V.  and  it  happens  that  A.'i  good*  are  in  the  houfe  of 
B.  if  after  requell  made  by  the  fherifF  to  B.  to  deliver 
th?fc  goods,  he  refufes,  the  (heriff  may  well  juitify  the 
breaking  and  cntring  his  houfe.  5  Co.  93  a  :  1  $id.  1 86. 

4-thIy.  It  hath  been  adjudged,  that  the  fherirr,  on  1  fieri 
facial  mav  break  open  the  door  of  a  barn,  (landing  at  a 
d'ylance  from  the  dwelling  houfe,  without  requeuing  the 
owner  to  open  the  door;  in  the  iVme  manner  as  he  may 
enter  a  clofe,  &e.  I  Sid.  1S6  :  1  Keb.  698.  S.  C. 

5 1  h ! y .  So  on  a  fi.nifaei.it,  when  the  (hcrifF or  his  officers 
arc  once  in  the  houfe,  they  may  break  open  any  cham- 
ber-door or  trunks  for  the  compleating  execution,  2 
87. 

othly.  So  if  the  fherifr's  bailiffs  enter  the  houfe,  the  door 
being  open,  and  the  owner  locks  them  in,  the  ihcrifV 
may  juftify  breaking  open  the  door,  for  the  fetting  at 
liberty  the  bailiffs;  for  if,  in  this  cafe,  he  were  obliged 
to  Hay  till  he  could  procure  a  bom'uie  replogiattdo,  it  might 
be  highly  inconvenient;  alfo  it  feems,  that  in  this  cafe, 
tlv:  locking  in  the  bailiffs  is  fuch  a  ditlurbancc  to  the 
execution,  that  the  court  will  grant  an  attachment 
for  it.  Paint.  5  2  .  Co.  fee.  p.  5  5  5 .  5.  C :  2  Roll.  Rep.  132: 
3.C. 

7thly.  That  if  the  fheiirV  in  executing  a  writ,  breaks 
open  a  door,  u  here  ric  has  no  authorityfor  fo  doing  by  law, 
yet  the  execution  is  gooi,  and  the  party  has  no  other 
remedy  but  aa  action  of  trefpafs  againrt  the  fheriff.  5 

Co.  93  a 

If  the  fherifT  refufes  to  execute  any  judicial  writ;  this 
is  a  contempt  to  the  court,  (or  which  an  attachment  will 
be  granted.  I  Sulk.  323. 

So  if  he  executes  the  writ,  and  makes  a  falfe  return, 
the  party  injured  n.ay  have  ait  attton  on  the  (aft  againil 
him..  1  SaJL  323. 

4.  By  arcleafe  of  all  fuit!  t  execution  is  gone;  for  nf)  one 
can  have  execution  without  prayer  and  fuir,  but  the  King 
only,  in  whole  cafe  the  judges  ought  to  award  execution 
ex  officio,  without  any  fuit :  And  a  relcafe  of  all  exteutiom 
bars  the  King.  By  relcafe  of  all  debit  or  duties ,  the  de- 
fendant is  difcharged  of  the  execution,  becaule  the  debt  or 
duty  on  which  it  is  founded  is  difchnrged:  But  if  the 
body  of  a  man  be  taken  in  executiett,  and  the  plaintiff  re- 
leale  all  aclions,  yet  he  (hall  remain  in  execution.  Co.  Lit. 
29 1 .    If  a  judgment  is  given  in  action  of  debt,  and  the 


defendant  taken  in  exrenlon,  the  plain'iff  reV.-feth  the 

judgment*  the  bGdy  mall  be  difcharged  of  the  tseecdlm. 
And  if  the  plaintiff  after  judgment  releafoth  el! ,  .  •  , 
the  execution  is  difcharged.  Ibid,  where  on<:  is  in  exeev- 
tion  at  my  fuit,  and  I  bid  the  (heriff  let  him  go;  tin's  ii 
a  good  difchargeand  relcafe  both  to  the  party  and  fUrrifF. 
Popb.  207. 

But  if  the  plaintiff  make  a  relcafe  to  the  defendant  be- 
lag  m  ex.r:.t:*.-t.  or  otlier  acTt  amounting  to  a  difcharge; 
it  will  not  be  a  difcharge  iofo  fa?h,  but  by  this  mean*  he 
mav  have  the  fame.  5  Jt<f.  86:  Dyer  152. 

By  $ttU.  izGio.z.  c.  28,  if  a  defendant  charged  in 
execution  for  any  debt  not  exceeding  ico/.  (extended 
by  Stat.  26  Geo.  3.  c.  44,  for  five  years  to  200/.  will,  fur- 
render  all  his  c (Feels  to  bis  creditors  (except  his  apparel, 
bedding  and  tools  of  his  trade  not  amounting  in  the 
whole  to  the  value  of  10/.)  and  will  make  oath  of  hi* 
punctual  compliance  with  the  Matutc,  fuch  priiVt>r  m..y 
be  difcharged  unlefs  the  creditor  infills  on  detaining  him  ; 
in  which  cafe  he  (hall  allow  him  2/.  4/7*.  pe>  week  to  be 
paid  on  the  firll  day  of  every  week,  and  oa  failure  of 
regular  payment  the  prifoner  (hall  be  difcharged,  Yet 
the  creditor  may  at  any  future  time  have  execution 
againft  the  lands  and  goods  of  fuch  defendant  though 
never  more  againil  his  pcrfon.  And  on  the  other  h^nd 
the  creditors  may  as  in  cafe  of  bankruptcy,  com?  I  unde^ 
pain  of  tranfportation  for  feven  years,  fuch  debtor  to 
make  a  difcovery  and  furrender  of  all  hi-,  effects  for  their 
benefit;  whereupon  he  is  alfo  entitled  to  the  li'r:e  dif- 
charge of  his  perion   See  further  tit.  Prifotttr  :  Influent. 

Per/on*  thus  charged  in  execution  in  order  to  take  the 
benefit  of  thefe  acts  are  to  exhibit  a  petition  to  the 
court  whence  the  procefs  iffued.  with  an  account  of 
thtrir  whole  cJlate  upon  oath,  praying  to  be  difcharged, 
lie.  And  thereupon  the  court  ih.ill  order  the  prifoner  to 
be  brought  up,  and  his  creditors  fummoned  at  a  certain 
day,  when  the  court  in  a  fummary  way  is  to  examine  in- 
to the  fame,  \3c.  and  order  the  eftate  and  effects  of  the 
prifoner  to  be  alngned  to  the  creditors  by  indorfenicnt  on 
the  back  of  the  petition.  $  13. 

The  prifoncrs  ('except  in  Lndm  and  ////?••./>;  ?<•/)  before 
they  petition  any  of  the  courts,  fro.n  whence  the  procefi 
ilFued,  for  a  rule  to  be  brought  up,  are  to  give  notice  to 
their  creditors  in  writing,  that  they  delign  to  petition, 
and  alfo  a  :niz  copy  of  the  account  or  foedule  of  their 
whole  ellates  which  they  intend  to  deliver  into  the  courr, 
l£c.  And  then,  upon  fuch  petition,  the  prifoners  (hall 
have  a  rule  of  court  to  be  brought  to  the  next  allizes 
for  the  county,  at  an  expence  not  exceeding  izd.  a  mile, 
to  be  paid  to  the  ofHjer  out  of  the  effects  of  the  prifoner?, 
life.  And  the  creditors  mult  b:  fummoned  to  appear  at  the 
fjid  afiifes  by  order  fcrved  on  them,  or  left  at  their  houfes 
thirty  days  before  ;  and  at  the  aiDfcs,  the  judges  on  exa- 
mination (halt  determine  the  matter,  and  give  judgment 
and  relief ;  a  record  of  which  judgment  is  to  be  returned 
and  certified  to  the  court  whence  the  prccefs  ifiiicd,  on 
which  the  prifoners  were  taken  in  execution.  No  perfon 
charged  in  execution,  lhall  be  allowed  to  exhibit  a  petition 
to  any  court  at  law  to  be  discharged,  purfuant  to  the  above 
a3s,  unlefj  it  be  done  before  the  end  of  the  next  term 
after  he  is  charged ;  and  thofc  llatutcs  (hall  not  relate  to 
any  one  taker,  on  a  capias  for  running  cultomable  goods, 


EXE  CUT 

.  l .  Writs  of  eXGCQtion  bind  the  property  of goods  on- 
ly from  the  time  of  the  deli  vcj  cf  the  writs  to  the  fhcrifT; 
who  upon  receipt  thereof  indorles  the  day  of  the  month 
when  received:  But  land  h  bound  from  the  day  of  the 
judgment.  Stat.  29  Car.  z.  e.  3  :  Cro.  Car.  149.  But  the 
judgment  m*fl  be  docketed  according  to  the  directions  of 
Stat.  4  (tf  5  /f .  &  M.  c.  20;  by  which  for  the  greater 
fecurity  of  purchafers,  it  is  enacted,  that  the  clerk  of 
the  eiToins  of  the  court  of  C.  J>.  the  clerk  of  the  doggete 
of  the  court  of  King**  Bench,  and  the  mailer  of  the  of- 
fice of  picas  in  the  court  of  Exchequer,  (hall  mike  and 
put  into  an  alphabetical  dogger,  by  the  defendant's 
names,  a  particular  of  all  judgment*  by  confeffion,  mm 
Jum  informatus,  nihil  dt::tt  &c.  entered  in  their  levcral 
courts,  &e.  and  that  no  judgment  not  doggctcd,  and 
entered  in  the  books  as  aforcfaiJ,  fhall  affect  any  lands 
or  tenements  as  to  purchafers  or  mortgagees,  or  have 
any  preference  againfl  heirs,  executors  or  adminiilrarors, 
in  their  adminiflraticn  of  their  ancestors,  tcflators,  or  in- 
tcflatc's  eflatcs.  Sec  title  Judgment* 

Notwithllanding  this  ftatute,  if  after  the  writ  deli- 
vered to  the  fheriff,  and  before  execution  is  executed,  the 
defendant  becomes  l>it:hi,;ty  that  will  hinder  execution. 
3  SalJt.  1  59.  See  title  Bankrupt. 

The  plaintiff  takes  out  execution  by  fieri fe.cias  againfl 
the  defendant ;  all  the  goods  and  chattels  that  he  had 
at  the  time  of  the  execution,  will  be  liable  to  it :  And 
where  debt  or  damages  are  recovered,  the  plaintiff  fhall 
have  execution  of  any  land  the  defendant  had  at  tit  time 
«f  tbt  judgment ;  not  of  the  lands  he  had  the  day  when 
the  full  writ  was  purchafed.  Rol.  Alt  .  892.  By  Stat.  29 
C.  2.  c.  3,  Sheriff's  may  deliver  in  execution  all  lands 
whereof  others  Hull  be  feifed  in  trutl  for  him  againfl 
whom  execution  is  had,  on  a  judgment,  tffe. 

The  fale  of  goods  for  a  valuable  confideration,  after 
judgment,  and  before  execution  awarded,  is  good :  And 
if  judgment  be  given  againll  a  leffce  for  years,  and  after- 
wards he  fcllrth  the  term  before  execution,  the  term  af- 
fjgned  bor.a  fnie  ii  no\  liable  ;  alfo  if  he  aflign  it  by  fraud, 
and  the  afTignee  fells  it  to  another  for  a  valuable  confider- 
ation, it  is  not  liable  to  execution  in  the  hands  of  the 
fecond  afTignee.  Godb.  161  :  z  Nelf.  Abr.-j%y  If  a  per- 
fon  has  a  bill  cf  fale  of  any  goods,  in  nature  of  a  fe- 
curity for  money,  he  fhall  be  preferred  for  his  debt  to 
one  who  hath  obtained  a  judgment  againfl  the  debtor  be- 
fore tliofe  goods  are  fold  ;  for  till  execution  lodged  in 
the  fheritPs  hands,  a  man  is  owner  of  his  goods,  and 
may  difpofe  of  them  as  he  thinks  fit,  and  they  arc  not 
bound  by  the  judgment.  Pi  t  e  l.  Cb.  286.  But  where 
a  man  generally  keeps  poffeuion  of  goods  after  fale, 
it  will  make  the  fame  void  againfl  others,  by  the 
ilatute  of  fraudulent  conveyances.  And  where  00  an 
execution,  the  owner  of  the  goods  by  agreement  was  to 
have  the  pofleiTton  of  them  upon  certain  terms;  after- 
wards  another  got  judgment  againfl  the  fame  perfon,  and 
took  thole  goods  in  execution-:  It  was  adjudged  they  were 
liable,  and  that  the  mil  execution  was  by  fraud,  and 
Vuid  againJl  any  fubfequent  creditor;  becaufc  the«e  was 
no  change  of  the  poffcllion,  and  fo  no  alteration  of  pro- 
perty, ibid.  287.  See  title  Fraud. 

A  fieri  facias  being  executed  fraudulently,  a  ftri facias 
at  the  tutt  of  another  perfon  afterwards  fhall  Hand  good, 
and  be  preferred  ;  and  on  trial,  it  ii  a  matter  proper  to 
be  left  to  a  jury.  1  IVilf  44. 
Vctf.  1. 


I  O  N,  IV.  V. 

Where  two  writs  of  fcri  fn'as  agair.fr  the  fame  de- 
fendant are  delivered  to  the  Oieri/T  0:1  different  di)#; 
and  no  fale  is  actually  made  of  the  defendant's  goods 
thr  firfl  execution  mufi  have  the  priority,  even  though 
the  feizurc  was  firll  made  under  the  fubfequent  cxccu:ion. 
1  Tcti.i  Rep.  729 — But  where  the  fberifThas  givenabill  of 
fal"  to  the  perfon  claiming  under  the  fecend  execution, 
this  entitles  the  latter  to  fecure  nil  debt,  and  the  fheriffis 
liable  to  the  plaintiff  who  delivered  the  firll  writ.  Jb.  731. 

Execution  may  be  made  of  lands  that  the  defendant 
hath  by  purchafc  after  the  judgment;  although  he  fell 
the  fame  before  execution.  Roll.  892. 

The  Stat.  8  An.  c.  14,  directs  that  where  there  it 
an  execution  againll  goods  or  chattels,  of  a  tenant  for 
life,  or  years,  the  plaintiff  before  removal  of  the  goods 
by  the  execution  is  to  pay  the  landlord  the  rent  of  the  " 
land,  &c.  fo  as  there  be  not  above  a  year  da*  j  and  if 
more  be  due,  paying  a  year's  rent,  the  plaintiff  may  pro- 
ceed in  his  execution,  and  the  fhcrifT  fhall  levy  the  reut 
paid,  as  well  as  the  execution  money. 

But  a  ground-landlord  cannot  come  in  for  a  year's  rent 
in  the  cafe  of  an  execution  againfl  an  under-lcffcc :  hr 
the  flatute  ordy  extends  to  the  immediate  la'idlori. 
S:r.  787.  And  the  landlord  muft  give  the  fherifr  notice, 
or  he  is  not  bound.  1  Sir.  97.  Vide  2  WHf  140. 

2.  The  King  by  his  prerogative,  may  have  execution 
of  the  body,  lands,  or  goods  of  his  debtor,  afhis  elec- 
tion. Hob.  60  :  2  Injl.  19:2  Rol.  Abr.  472. 

As  to  the  King's  execution  of  goods,  the  fame  relates 
to  the  time  of  the  awarding  thereof,  which  is  the  tejle  of 
the  writ,  as  i:  was  in  the  cafe  of  a  common  perfon  at 
law  ;  for  though  by  the  29  Car.  z.  cap.  3,  no  execu:ion 
fhall  bind  the  property  of  goods,  but  from  the  time  of 
the  delivery  of  the  urit  to  the  fherifV;  yet  as  this  aft  does 
not  extend  to  the  King,  an  extent  of  a  later  tejte  fupcr- 
fedes  an  execution  of  the  goods  by  a  former  writ  ;  becaufe 
by  the  King's  prerogative  at  Common-law,  if  there  had 
been  an  execution  at  the  fubjeci's  fuic,  anJ  afterwards  an 
,  extent,  the  execution  was  fuperfeded  till  the  extent  \vj* 
executed,  becaufe  the  Public  ought  to  be  preferred  to  pri- 
vate property.  2  Nerw.  Abr.  36  j . 

If  the  King's  debt  be  yei>;i  <?«  rAnW,  i;  binJs  the  la-jJs 
of  the  debtor,  into  whofe  han^s  f.ocver  they  come,  b-- 
caufe  it  is  in  the  nature  of  an  original  chaige  upon  the 
land  itfc!f,  and  therefore  mufl  (ubjeel  every  bo..y  that 
claims  urtder  it;  but  if  the  lands  were  aliened  in  whole, 
or  in  part,  as  by  granting  a  jointure  before  the  debt  con- 
tracted, fuch  alienee  claims  prior  to  the  charge,  a-id  in 
fuch  cafe  the  Jan  J  is  net  fubjeft.  See  2  lUl.Abr.  156-7  : 
i!/vo*'!26:  3  Leon.  239,  240:  $  L  ou  \o. 

Execution  for  the  King's  debt,  or  fTWgativc  eXKnfynt 
is  always  preferred  before  any  odier  execution?.  7  Rejt. 
20.  And  if  a  defendant  is  taken  by  cap'uu  t:.i 
cicfia'.is,  and  before  the  return  thereof  a  pr^  ^ativc  writ 
ifTues  from  the  ExcU^er,  for  the  debt  o;  t!i2  King,  tefVrd 
a  day  before  he  was  taken,  here  he  fhall  b**  be!a  in  exe- 
cution for  the  Kind's  debt  and  that  cf  the  fubjed.  i)  r 
197.  Lands  intaiUd  in  the  hands  cf  the  ifiuc  in  tail, 
when  fubjeel  to  the  King's  extent,  and  where  cor,  fee 
7  Rej>.  21.  See  alfo  this  D.cl.  titles  King ;  £xttn.\ 

V.  1.  An  execution  may  be  fet  afiJe  ft  irregular,  ty 
fu/cfedeas;  and  the  party  have  rulitatien,  pft*  Cartlew 
460,461,468.  It  hath  been  rcfolvcd,  that  a  writ  cf 
3  S  c  .  ar 


EX  ECU  TI  ON,— OF  CRIMINALS. 


error,  is  a  fuptrftdtai  from  the  time  of  the  allowance: 
though  if  a  writ  of  execution  be  executed  brf  >re  the  writ 
of  error  is  allowed,  it  may  be  returned  afterwards,  i 
Sulk.  321.  No  writ  of  execution  dull  be  flayed  by  any 
writ  of  error  or  f„pe<Jcdta<%  afux^  vfu/r/I  «r,d  judgment  % 
in  any  a&ion  upon  the  cafe  for  payment  of  money,  co- 
venant, detinue,  trefpafs,  £jV.  until  recognizance  be  en- 
tered into  as  directed  by  3  fae.  1.  rap.  8.  6)V.  Judgment 
was  bad  again  tl  n  per  Ion  at  Brijlol^  and  his  goods  at- 
tached thcrr;  r.r.d  the  court  of  B.  II.  being  moved  to 
ilay  the  execution  until  a  writ  of  error  brought  (hould 
be  determined,  they  granted  a  habeas  carpus,  but  nothing 
to  (lay  the  execution.  1  liul/i.  268.  Sec  title  E-rot . 

A  defendant  cannot  plead  to  any  writ  of  execution, 
(tho*  he  may  in  bar  of  execution  toa  Jure  facias  brought;) 
but  if  he  hath  tny  matter  after  judgment  to  difchargc 
him  of  the  execution,  he  is  to  have  audita  aunela.  Co. 
Lit.  290.  Or,  move  the  court  for  relief,  which  is  now 
the  ulua!  method. 

If  hulband  and  wife  are  taken  in  execution  for  the  debt 
of  the  wife,  the  wife  mall  be  difcharged ;  for  the  huf- 
band  being  in  execution,  the  wife  (hall  not  be  fo  alfo, 
and  becaule  the  wife  hath  noihing  liable  to  the  execution. 

1  Lrz>.  51. 

The  execution  of  a  liberate  is  good  without  being  re- 
turned;  and  where  a  man  is  taken  upon  a  ca.fa.  the 
execution  is  good,  though  the  writ  is  not  returned  :  And 
fo  in  all  cafes  where  no  inqueft  is  to  be  taken,  but  only 
landa  delivered,  or  fctfin  had,  &rc.  which  are  only  mat- 
ters of  faft.  4  Rep.  67 :  5  R,p.  89. 

2.  There  were  anciently  caiHes,  fortreffes  and  liberties, 
where  they  refined  the  JhcniF  in  executing  the  King's 
writs,  which  creating  great  inconvenience,  the  (Unite  cf 
Wtfim.  2.  eap.  39.  (1 3  £//.  I.)  hindered  the  flicritF  from 
returning  refcuers  to  the  King's  writ  of  execution,  and 
directed  him  to  uke  the  pfjfc  comitatu,.  Sec  the  Stat,  and 

2  Nevsslbr.  368. 

The  judges  conflrucd  the  words  of  the  ftatutc  to  extend 
only  to  rjtt£Mlinut  and  not  to  writs  on  mcfne  procefs  j 
that  the  (hcriff  was  not  obliged  to  carry  the  pofjic  comhatus 
where  the  man  was  baihble,  for  they  did  not  prcfume, 
that  in  fuch  cafes  the  King's  writ  would  be  difobeyed. 
2  $>rrtu  sibr.  368. 

The  original  cf  commitment  for  contempts  fcems  to  be 
derived  from  this  Ibtute  ;  for  fincc  the  fheriff  was  to  com- 
mit thofe  who  refitted  the  procefs,  the  judges  who  awarded 
fuch  procefj  mult  have  the  fame  authority  to  vindicate  it; 
hence,  if  any  one  oners  tny  contempt  to  his  procefs,  ei- 
ther by  word  or  deed,  he  is  fu bject  to  imprifonmcnt  dur- 
ing  pleafurc,  v;s.  from  ivheuee  they  Jkall  uot  be  delivered 
ici'btwt  the  King's  fpecial  commandment ;  2  Next  At>r.  368. 
See  tides  Debt ;  Error. 

Sec  further  on  Executions  in  civil  cafes,  in  general 
Csm.  Dig.  that  title,  CsV. 

Execution  of  Criminals,  Muft  in  all  cafes  as  well 
capital  as  othcrwifc",  be  pei  formed  by  the  flicrift"  or  his  de- 
puty; whofc  warrant  for  fo  doing  was  anciently  by  precept 
under  the  hand  and  feal  of  the  judge,  as  is  (till  practii'ed 
in  the  court  of  the  Lord  High  Steward  upon  the  execu- 
tion of  a  peer.  2  Hale  409.  Though  in  the  court  r  t  tJic 
peers  in  parliament  it  is  done  by  writ  from  the  King; 
afterwards  it  was  cflablifticd,  that  in  ca(e  of  iifc  the 
judges  may  command  execution  to  be  done  without  any 
writ.  FikehjflZ*  And  now  the  ufage  is  for  the  judge 
to  fign  the  calendar,  a  lift  of  all  the  prifonctV  names 


I  with  the  fcparate  judgments  in  the  margin  which  is  left 
I  with  the  flicrifF :  the  (hcriff  on  receipt  of  ttm  warrant 
I  is  to  do  execution  within  a  convenient  time,  which  in  the 
I  country  is  left  a;  Urge  :  in  Lou  lea,  the  Recorder,  after  re- 
porting to  the  King  in  perfon  the  cafe  cf  the  fevcral 
I  prifonr.-*,  and  receiving  his  royal  pleafure  that  the  law 
muft  take  its  courfe,  1  flues  Ms  warrant  to  the  flieriffs 
directing  them  t/>  do  execu  ion  at  the  day  and  place  af- 
fined. Sec  4  State  Triah  332:  F»/7.  43:  4  Comm.  403. 

It  is  held  by  CJte  ( 3  Lift.  52,)  and  Safe (?  //.  P.  C.  272, 
4x2,)  that  even  the  King  cannot  change  the  puniftimcnt 
of  the  law  by  altering  ranging  (or  burning  when  ufed) 
into  bcher.ding;  tho' when  beheading  is  part  of  the  fen- 
tencc, the  King  may  remit  the  reft.  And  notwithllnn  ling 
fom^  examples  to  the  contrary,  Ccke  maim-ios  that  jvdi- 
eandum  eft  legibut,  nott  exrmpU  Cut  others  h.vt-  thought, 
and  more  jultly,  that  rhi>  prerogative  being  founded*  in 
mercy,  and  immcmorially  exercifed  by  the  crown,  is  parc- 
of  th*  Common  law.  Foft.  270  ;  f.  X.  R.  244  £ :  r9 
Rym.  Foe!.  zZ\  '  or  hitherto,  in  e^cry  inftance  all  thcie 
exchanges  have  b?en  for  more  merciful  kind  of  death; 
and  how  far  this  may  alfo  fall  within  the  King's  power 
of  granting  condkioual  pardons,  (uz.  by  remitting  a 
feverer  kind  of  death,  on  condition  (hat  the  criminal 
fubmits  to  a  miider,)  is  a  matrer  that  may  bear  considera- 
tion. 4  Coma:.  404. — There  are  ancient  precedents  where- 
in men  condemned  to  be  hgoged  for  felony  h^ve  been  be- 
headed by  force  of  a  fpcciai  warrant  from  the  King. 
BraeJ.  101  :  SiawsJf.  13. 

Subfequent  jufliccs  have  no  power  by  the  St.tt.  1  Ed.  6. 
c.  7,  to  award  execution  of  pcrfoits  condemned  by  for- 
mer judges;  but  if  judgment  has  not  been  pad'ed  on  the 
offenders,  the  other  juftices  may  give  judgment  and  award 
execution,  if. .  2  Hj:v&.  P.  C.  Execution  ought  to  be  in 
the  fame  county  where  the  criminal  was  tried  and  con- 
victed; except  the  record  of  ihc  attainder  be  renvj-ed 
into  B.  R.  which  may  award  execution  in  the  county 
where  it  fits.  3  Ayr.  31,211,217. 

If,  upon  a  record  removed,  an  outlawed  perfon  confefs 
himfelf  to  be  the  fame  perfon,  execution  (hall  be  had; 
but  if  he  deny  it,  and  the  King's  Attorney  -cnfe.Tes  he 
is  not,  he  ihall  be  diftharged  ;  though  if  the  Attorney- 
General  take  iflue  upon  it,  the  f.ime  ih.dl  be  tried,  a 
HaU*s  Hi  ft.  P.  C.  402,  463.  If  a  perfon,  when  attainted, 
ftands  mute  to  a  demand  why  execution  (hall  not  go 
againtt  him,  the  ordinary  execution  (hall  be  awarded.  2 
H.i-.vk.  P.  C.'.In  cafe  a  man  condemned  to  die, comcto life 
after  he  is  hanged,  as  the  judgment  is  not  executed  till 
he  is  dead,  he  mull  be  hung  again.  Finch  i  Hid. 

P.  C.  412:  2  Haxvk.  P.C:  4  Co.wn  406.  And  fo  was 
the  law  of  old  ;  tor  if  a  criminal  thus  efcaped  and  fled 
to  fanduary  he  was  not  permitted  to  abjure  the  realm. 
Fitz.  Ah.  title  Corwrr.  335. 

The  body  of  a  traitor  or  felon  is  forfeited  to  the  King 
by  the  execution  ;  and  he  may  difpofc  of  it  as  he  pleafe*. 
The  execution  of  perlbns  under  the  ag?  of  difcrction  is 
ufuaiiy  refpited,  in  order  to  obtain  a  p.irdon.  W...  .  i 
P.  C.  c.  1.  j ;  8. 

By  the  Star,  25  Gto.  2. .-.  37,  perfons  convidled  of  mur- 
der are  to  be  executed  the  day  next  but  one  after  fentencc; 
[unlefs  that  happens  to  be  Sunday ;  for  which  reufon 
murderers  arr  generally  tried  on  a  Friday  to  afford  them 
a  merciful  relpiteof  one  day  more  to  prepue  ior  etern'ry;] 
and  their  bodies  delivered  to  furgeons  I  1  cc  aoatomifed. 
The  juu'ge  may  (lay  the  fentencc,  and  appoint  the  boay 

to- 


EXECUTION— AND  REPRIEVE. 


to  he  hung  in  chains  or  anatorriifcd,  but  not  bin  ieJ. —  | 
And,  by  the  faid  fbuute,  to  refcuc  the  body  of  any  fuch 
malefactor  from  the  cultody  of  the  ftieriff  after  fxnu/hh^ 
is  made  ftrlony,  punilhablc  by  traafportaUon  for  fevcQ 
years. — And  to  refcuc  fuch  criminal  going  to,  or  during 
<  •  :  ,u:icn,  is  felony  without  benefit  of  clergy.  Sec  this 
Bifl.  title  Rifius.  Under  this  ael  the  time  and  ptacc  of 
the  execution  arc  part  of  the  judgment,  but  in  no  other 
cafe  whatever*  4  Cnnm*  404,  See  further  tide  jtfWtr ;  an  d 
as  to  thefe  executions  to  general,  cities  Trcx/su,  /t&vy  and 
o;hcr  proper  tit! 

Bxccuiion  may  be  avoided  by  a  rtpritve  or  a  pardon  ; 
whereof  the  former  is  only  temporary,  the  latter  (as  to 
which,  fee  this  Daft,  title  Pat  dan)  is  permanent. 

A  Rgfkj&vb,  fiom  rtjuretuLe  to  take  back,  or  more 
immediately  from  the  participle  r^m;]  Is  the  withdraw- 
ing or"  a  ft ntence  for  an  interval  of  lime  j  whereby  the 
execution  is  fufpended.  This  may  be  ar&ilriijurfidt\ 
either  before  or  after  judgment  j  as  where  the  judge  is 
not  faliaJicd  with  the  v crd ict,  or  theevidencc  is  fufpicious, 
or  the  indiclment  is  inefficient,  or  he  is  doubtful  whe- 
ther the  offence  be  within  clergy;  or  fometimes  if  it  be 
a  fmnll  felony*  or  any  favourable  cireumflancei  appear  in 
the  criminal's  character  sn  order  to  give  room  to  apply 
to  the  crown  for  either  an  abfolute  or  conditional  pardon* 
Thefe  arbitrary  reprieves  may  be  granted  or  taken  off 
by  the  j  oft ices  of  gaol  delivery,,  ah  ho  ugh  their  fefJJon  be 
finifhed  and  their  commitfions  expired  j  but  this  rather 
by  common  nfagc  than  of  Uriel  right,  1  Hal.  P.  C.  412. 

Reprieves  may  a!fO  be  rx  vtcfffiiaH  hgh. 

If  a  woman  quick  with  child  be  condemned  either  for 
treafon,  Or  felony,  me  may  allcdge  her  being  with  child 
in  order  to  get  the  execution  refpited  ;  and  chrrcupon  the 
flieriff;  or  marmal  ihall  be  commanded  to  take  her  into  a 
private  room,  and  to  impanel  a  jury  of  matrons  to  try  and 
examine  whether  fbe  be  quick  with  child  or  not ;  and  if 
they  find  her  Quick  w'ith  child,  the  execution  {ball  be 
refpited  till  her  delivery.  But  it  11  agreed,  that  a  woman 
can  not  demand  fuch  refpUe  of  execution  by  rcafon  of  her 
being  quick  with  child  more  than  once;  and  that  Hie  can 
neither  five  hcrfdf  by  this  r":eans  from  pleading  upon 
her  arraignment,  nor  from  having  j ad  ^uicnt  pronounced 
againfl  her  upon  her  conviction*  A'jo  it  is  faui,  both  by 
$raiar0rj  and  C$h,  that  a  woman  can  have  no  advantage 
lr.  ui  being  rosind  with  child,  unkfs  Ate  be  alfo  found 
qhUJt  with  child,  xj&ibr*  P.  C.     5  1,  $  9,  10. 

Another  caufe  of  regular  reprieve  is  if  the  offender 
become  ntfttmfpto  between  the  judgment  and  the  award 
of  execution*  i  Hal.  /*-  C.  370.  For  regularly  though  a 
man  be  &mp&t  when  he  commits  a  capital  crime,  yet  if 
he  becomei  nci  ts.vpct  after,  he  (hall  not  be  ind'r&ed j  if 
after  indi&ment,  he  tkall  not  be  convicled ;  if  after  con- 
tidtion,  he  fhaU  not  receive  judgment ;  if  after  judgment, 
he  OtaJJ  not  be  ordered  for  execution  :  for  the  law  knows 
not  but  he  might  have  offered  fome  reafon,  if  in  his  fenfes, 
to  have  flayed  :hefe  refpecVive  proceedings.  It  is  there- 
fore an  in  variable  rule  when  any  time  intervenes  between 
the  attainder  and  the  award  of  execution,  to  demand  of 
the  prifoner  what  he  hath  to  all  edge  why  execuncrt 
fhoulrf  not  be  awarded  again  ft  htm  ;  and  if  he  appears 
to  be  infarte,  thu-  Judge,  in  his  dil'crcuon^may  and  ought 
to  reprieve  him. 

I  he  party  may  alfo  plead  in  bar  of  execution  j  which 
plea  may  be  either  pregnancy  j  (of  which  above;)  the 


King**  pardon,  an  act  of  grace  j  (See  ti:!c  P,i>.t>n.)  or 

w&sV.;,.irtsd  atfd  the  [fte.  '  In  this  lafi  cafe' a  jury (kill 
be  impanelled  :o  try  thh  collateral  iiiue,  namely  the  w 
identity  tff  his  perj&n  ;  ar.d'not  whether  guilty  or  inno- 
cent; for  that  has  been  decided  before;  and  in  thefe  cot- 
laternl  i  the  trial  fhsll  be  titfi&nttrx  and  no  time  aU 
lowed  the  prifoncr  to  make  his  defence  or  produce  his 
witneffes  on  left  he  will  mafre  oath  that  he  is  not  the  pec* 
ion  attainted,  i  $id,  j*\  Fpjl, 42.  Neither  fhal!  i»ny 
peremptory  challenges  of  the  jury  be  allowed  the  pri- 
foner;  though  formerly  fuch  challenges  weie  held  to  be 
allowable  whenever  a  man's  life  was  in  qneftion,  1  tr:\ 
61  :  Ft$.  42,  6  — $Mun<lf.  ft  C\  165  :  0.  Lt-t.  157;  Hal. 
Sam.  359. 

Every  Judge  who  hath  power  to  order  execution,  hath 
power'  to  grant  a  reprieve;  and  execution  is  often  Ibid 
on  condition  of  iranfportatton.  See  EG  j;  r.  15, 
for  a  power  given  to  judges  of  affile  to  reprieve  for  the  pur- 
pofe  of  obtaining  a  conditional  pardon.  See  alfo  this  Dift. 
titles  Tiar}frviiaiim\  /v/cwy  1  Clagy,  z  Hawk*  /'*  C*  f*  5  l. — 
Hut  no  prifoner  convkted  of  any  felony*  for  which  he 
cannot  have  his  clergy,  at  the  Seflions  at  the  Q*d  Baity  fox 
L&tihn  and  Wii4Ufixt  fife,  ought  to  be  reprieved  but  in 
open  Scflinns  \  and  reprieves  arc  not  to  be  granted  other - 
wife  but  by  the  King's  exprefs  warrant.  Ktl.  4. 

KxecvTios  ot  Statute*.  The  court  of  Stsr-Cvam- 
Iter  erected  in  the  reign  of  King  Tien.  7.  was  faid  to  be 
for  the  rxfcutitf!  tf  /taitttrs,  Sec*  Star  3  Hat.  7,  <\  1. 

Hxkcutiosb  FACir.NPA.  A  writ  commanding  exe- 
cution of  a  judgment,  and  diver  fly  ufed.  Rig.  0>:.^. 

Executions  faciekda  in  Withersamiuh,  A  writ 
that  lies  for  taking  his  cattle,  who  hach  conveyed  the 
cattle  of  another  out  of  the  county,  fo  that  the  Sheriff 
ciin not  replevy  them,  fag-  Ovip.  Si.  See  title  Rejfoviii, 

Kxr:cuTioN'E  Jootcn.  Is  a  writ  directed  to  thejudgeof 
an  iafeiior  ccl  te  to  do  execution  upon  ajudgment  therein, 
or  to  return  fomereafonabte  caufe  wherefore  he  delays  the 
execution.  F,  N.  B.  20.  If  execution  be  not  done  on  the 
ftrit  writ,  an  alim  ibatl  ifluc,  and  a  flmhs  wtth  this  claufe, 
zyJ  £ii}ffam  uibfi  fi«n'jitci  attmt,  fc^r .  And  if  upon  thijs  writ 
execution  is  not  uoue,  or  feme  rca fortiibte  caufe  returoed 
why  it  is  delayed,  the  party  fliaJl  have  an  attachment 
againft  him  wlv>  ought  to  have  done  the  execution, 
returnable  in  £.  or  C,  J9.  NpvuNat.  Bt\  43*  Ir  tftg 
judgment  be  in  a  court  of  record^  this  writ  {hall  be 
directed  to  the  juftUer  of  the  court  where  the  judgment 
was  given,  aod  not  unto  the  effittt  of  the  court;  for  if 
the  ofheer  will  not  execute  the  writs  directed  unto  him, 
nor  return  them  as  he  ought,  tho  judges  of  the  court 
may  amerce  him*  Hid.  See  title  Extent im  II L  3,  and  the 
Stat,  igGto.  3.  t.  70.  there  menrioned* 

Qjie  may  have  a  writ  <h  txe&itent  uulhil  out  of  thes 
Chancery  to  execute  a  judgment,  in  an  inferior  court, 
although  a  writ  of  error  be  brought  to  remove  the  re-i 
cord,  and  reverfc  the  judgment  t  if  he  that  brings  the 
writ  cf  errcr  do  not  take  care  to  have  the  record  tran-. 
fcilbed,  and  the  writ  of  error  returned  up  in  due  time. 
tLrLJir.sfo. 

EXECUTIVE  POWER,  The  fupremc  executive 
power  of  thefe  kingdoms  is  vcfted  by  our  laws  in  a  fmgle 
perfon,  the  King,  or  Queen,  for  the  time  being,  t  C^ym, 


EXECUTOR. 


EXECUTOR.  1.3. 


EXECUTOR.  Lat.]  One  appointed  by  a  man's  M 
will  and  leitamcnf,  to  perform  or  extent?  the  contents 
thereof  after  the  teflator'i  deccafe  \  and  to  have  the  dif- 
pofing  of  all  the  relator's  Tub  fiance  according  to  the  tenor 
of  the  wifta  he  anfwers  to  the  turret  dtfgrsatus  or 

ritu  tit  the  C.7  ;•:'/  ,',11';,  as.  to  debts,  goods  and  chattels 

^]r^ti  '|tt^>U-4l^  of  EXECUTORS  and 
ADMINISTRATORS,  being  in  many  rrfpcfb  fimilnr, 
and  the  .fcveral  deterroi  nations  in  the  books,  being  generally 
applicable  to  both,  it  fecms  mo  A  methodical  and  ufeful 
to  cottfider  them  together  j  for  which  purpofc,  reference 
is  made  from  title  rfdmbujtrator  to  this  place.  The  pre- 
fer furcmary  is  founded  on  the  Commmttisrits'i  having 
various  points  and  heads  from  other  fources  interwoven  on 
j ;  t  i  excellent  ground -work,  bee  z  Cetnm.  r.  jz*  For  par- 
ticular information  at  large  on  thefe  fufcje&s,  feenlfo  C<m* 
Di-.  uila  jj'ihms  jthn&\\i\  Adminiftfatvr  \  and  a\(o  P'met  'j 
Aaridgmai  title  Exwtutvr, 

L  I.  Of  rJSie  Appointment  af Ahninflr stars  Ml  Oj/S-x  of 
fnttflacy. 

t.  tkw  Admirdf rations  may  ht  rewked. 
II.  Of Appointment  tf  'Extcuftrst  and  particular  Ai- 
mhrfirarors  :  and  fee  IV. 

III.  Of  Admiaiji  rat  ions  to  Next  of  Kin,  or  on  Failure  of 

t&mi  and  fee  V.  B* 

IV.  Of  the  Dijtisfii™  h  Inttrcjl  Itlitittn  Executors  and 

Admini/irater,. 
V*  Of  ibt  Duty  of  Executors  and  Admitdfirators* 
2 .  Of  Executor  de  foo  tort. 
Qf  burying  the  dectaftd* 

4.  Mtshx%.  Inventory, 
y  CeU?3iitg  tit*  Condi* 

6.  Paying  the  Debts  tn  due  ttrdef  ofPriwit;. 

7.   ^  Legaaei ;  and  fee  title  Ugfity. 

8.  DiftJbsttiou  of  the  Rej/wttea  tn  the  Exttuior  hm- 
feifsr  next  ofkh\  find b&cin, 

0.  —  Of  the  Cuftonsi  tf  London  a>;d  York, 

as  to  fatcfialcs. 
YI.  i .  Of  Aelbns  ly  and  agahfi  Adadniff t  etters. 

.2 .   *  ■  Executors  r — And  herein 

of  De  valla  vie. 

I.  l.  In  cafe  a  perfon  makes  no  tiifpoGiicn  of  his 
*  fleets  by  will,  he  is  faid  to  die  jntcfiutt  \  and  in  fucfi 
cafes  i:  is  laid,  that  by  the  old  law,  the  king  was  entitled 
to  fcizc  upon  his  goods,  a*  the  general  uuilee  of  the 
kingdom,  o  Rtp,  j§. — This  prerogative  the  king  con- 
tinued to  e;tercife  for  fomc  lime,  by  his  own  mini  Hers  of 
jaftice;  and  probably  in  the  county  court  where  matter* 
i  t  all  kinds  were  determined  ;  «ud  it  Was  granted  as  a 
franchifc  to  many  Inras  of  manors  and  others,  who  have 
io  this  day  a.  prescriptive  right  to  grant  administration  co 
ihcir  interlace  tenants  and  iuitors,  in  their  own  Coorts- 
baron,  and  other  courts,  or  to  have  their  wills  there  prov- 
ed, in  cafe  they  make  any.  9  Rep.  37.  Afterwards  the 
crown,  to  favour  of  the  churchy  in  vetted  \  he  prelates  with 
1  his  branch  of  the  prerogative;  and  then  the  Ordinary 
n  ight  feize  the  good*  and  keep  tit  em  without  wailing  ; 
anu  ^ifo  might  give,  alien  or  fell  them  at  his  will,  and 


merely  the  king's  atmoner  In  his  dlocefc.  Finch  L<&  m< 

4:  Plow/.  277.  73i 
As  inc  Ordinary  had  thus  rlir  difpnfition  of  Inteflates* 
efrVfts,  the  probate  of  wills  ofcourle  followed  ;  for  it  was 
thought  juft  and  natural,  that  the  will  of  the  dece-iifd 
flieuld  be  proved  to  the  fatUfafhbn  of  the  prelate, 
right  of  dtftributing  hi?  goods  was  fuperfeded  tfacreSv 

By  degrees^  through  an  abufe  of  this  pnwr  c 
Ordinary,  often  complained  of  btfore  ic  was  jcJ:. 
the  Pot  iflj  c!ergy  fe.  jred  the  inteftate's  eflate  to  them- 
felves,  without  pay ir^  even  his  lawful  debts;  for  wi  i 
reafon  '11  was  enacied  by  Stat,  Wrflm,  t  \\$£.  i,  A  tJ, 
1 2^50  iyr  that  the  Ordinary  mall  be  bouod  to  pay 
the  debts  of  the  inteJiace,  Co  far  as  his  goods  will  ext« 
in  the  Jr<mc  manner  as  otecutors  were  bound  in  cufeuf  ji 
will.- — Bill  Hill  the  rcfidue  remained  in  the  hands  ol  the 
Ordinary!,  and  the  continued  abuisof  this  power  at  lengtk 
produced  jhs  XtaJ.  31  a.  4.  f.  11  ; ( A.D.  1557;)  whicb 
provide^  chat  in  cafe  of  inteHacVj,  the  Ordinary  lha,  l  de- 
pute the  ntartft  and  moft  lawful  friends  of  tj.e  deceafed 
to  a^minillcr  his  goods,  which  aJtahiijleatirt  arc  put  upon, 
the  fame  footing,  with  regard  to  fuits,  and  to  account- 
ing, ui  executors. — The  next  and  moil  lawful  fiiend  is 
interpreted  to  be  the  vext  if  who  is  under  no  Je^al 
Pliabilities,  9  Rti>.  39. — The  Stat,  H.  8.  r.  5^  enlarge* 
the  power  of  the  ccclefiaftical  judge  a  little  more ;  per- 
mitting bun  to  grant  adminiftratkm  cithtt  to  the  widow 
w  the  next  of  kin,  or  to  Both  of  tliem,  at  his  dtkretion  -t 
and  where  two  or  morepcrfons  are  in  the  fame  degree  of 
kindred,  gives  the  Ordinary  his  election  to  accept  which  he 
picafes.  t  Sid,  179  :  Raym<  93  :  1  ^^.351  ■  1  Sain.  %(sm 
On  this  footing  now  ftand>  the  general  law  relative  to> 
the  appointment  of  adminiftratots — Who  are  the  next  of 
bloid,  or  as  it  is  ufually  called  next  of  iciut  is  ftated 
III.  2c  V.  8. 

z.  The  Ordinary  ought  not  to  repeal  letters  of  admiui- 
Jiration  which  he  hath  duly  granted  ;  but  if  they  are  grant- 
ed to  foch  per  for.;,  who  ought  not  by  law  to  have  them* 
he  may  revoke  them.  1  Lill.  38.  For  juft  caufe  they 
may  be  revoked,  as  where  a  perfon  is  a  1  una  tick,  &JV.. 
And  if  granted  where  not  grantab!e,  they  may  be  repeal- 
ed by  the  delegates.  1  Lev*  157,1 86.  If  cdminifi 'ration  it 
granied,  and  afterwards  a  will  is  produced  and  proved, 
the  admiitijhratku  (ball  be  revoked  ;  and  ail  ails  done  by 
the  aduunifram  are  void,  a  Rol.  Air,  907.  If  a  citation 
ii  granted  agaii.il  a  ranger  adaiinif  rater t  and  hlsadtmii^ 
rat  ion  is  revoked  by  femence,  yet  all  afts  done  by  him 
bona  f de  as  admitiifrator  are  good  lill  the  revocation  ;  the 
tuhniiiifratkn  being  only  voidable.  6  Rep,  tS  ;  8  Rep.  135. 
Vj llc  ii  ihcre  ii  ani  ir.tLid,  a  creditor  may  hn^e  relief  upon 
the  Stat,  13  Elm,  cap*  5.  And  when  the  firll  aJminiji?a-> 
trcn  h  merely  void,  a»  granted  by  a  wrong  perfon.  &c.  it 
is  othcrwife :  fo  when  there  is  an  appeal  from  the  grant 
of  the  admimfirati^t  to  fufpendtbe  former  decree.  5  Rep* 
30.  Adminijfratfo*  was  granted  to  J.  S.  and  he  relcalcd  all 
actions,  and  afterwards  the  admiai/lratim  was  revoked,  and 
declared  void;  this  releafc  was  held  good.  1  BrcvjxL  JI» 
If  it  had  been  without  confederation  ?  If  an  admisti- 
Jitat'M  gives  goods  away,  ant!  then  ietdtttbsiftraikis  is  revok- 
ed or  repealed,  Jtis.faid  the  raft  is  good  j  except  it  be  by 
twin,  when  it  Ihaft  be  void  only  sgainlt  a  creditor  by 
ftatutc:  and  where  the  adminiftraior  after  many  goods 
adminilkrcd,  had  hi*  administration  revoked,  and  it  wsa 
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committed  to  5.  who  fued  the  rlrft  ad  mini  lira  tor  for  goods 
unduly  adminiflered,  it  was  held  that  there  was  no  reme- 
dy but  in  Chancery.  6JcV/.  19:  Cfayr.  44:  $$brp,Av. 
89:  See in  fuch  a  cafe  as  this  it  Teems 
that  the  fecond  admin  iterator  might  maintain  an  action  at 
law  againft  the  firft,  for  money  had  and  received,  CsV. 
or  trover  for  any  goods  remaining  in  his  pofleEon,  or  by 
him  converted  ard  not  duly  adminiftercd. 

In  2  Lett  zee,  it  U  faid,  where  the  fir  ft  adminiflration 
is  void,  the  adminiftrator  who  under  that  adminiitration 
take*  Che  goods  is  a  trefpaJTer.  Letters  of  ad  mini  ft  ration 
obtained  by  fraud  are  void.  3  Rep.  7  3  :  6  Rep.  18,  19 :  8 
kip.  143- 

Sec  the  feveral  cafes  on  this  part  of  the  tub] eel  collected 
in  1  Cam.  Dig.  title  Aelmini/tt awr  (B.  S,);  the  refult  of 
which  (as  given  in  4  ifajft'r  Ecclefinfticai Law  236,)  is, 
that  art  adminiitration  may  be  repealed,  although  not 
arbitrarily,  yet  where  there  fhall  be  a  juft  caufe  for  fo 
doing  j, of  which  the  temporal  courts  are  to  judge, 

II.  All  pcrfans  are  capable  of  being  Executors,  that 
are  capable  of  making  wills,  and  many  others  betides  j 
as  feme-coverts  and  infants:  nay  even  infants  unborn,  or 
in  -i-rtitre  fa  mcnt  may  be  made  Executors.  IVtft.  Synth, 
p,  J.  §  635, 

A  popiih  recufant  convict  cannot  be  an  executor.  9 
R>p.  37.  A  mayor  and  commonalty  may  be  executors. 
1  Rot.  Ahr.  915.  And  if  the  King  is  made  executor,  he 
appoints  others  to  take  the  execution  of  the  will  upon 
them,  and  to  take  account*  5  Rep.  zg. 

It  feems  agreed,  that  by  our  law,  an  alien,  or  one  born 
out  of  the  allegiance  of  our  King,  may  bs  an  executor 
or  adminiftratcr;  alfo  it  hath  been  adjudged,  that  fuch  a 
one  (hall  have  adminiuration  of  leafes  as  well  ax  perfonal 
things,  becaufe  he  hath  them  in  etuttr  droit,  and  not  to  his 
own  ufe.  Of.  ef  Ex.  37, 

But  it  has  been  long  doubted,  whether  an  alien  enemy 
fhould  maintain  an  action  as  executor?  for  on  the  one 
band  it  is  faid,  that  by  the  policy  of  the  law,  alien  ene- 
mies foal]  not  be  admitted  to  actions  to  recover  effects, 
which  may  be  carried  out  of  the  kingdom  to  weaken 
our  fe  Ives  and  enrich  the  enemy,  th"rcfore  public  utility 
jnuJc  be  preferred  to  private  convenience;  but  on  the 
c;her  hand  it  is  faid,  that  thofe  effects  of  the  teftator 
are  not  forfeited  to  the  King  by  way  of  reprifal,  becaufe 
they  are  not  the  alien  enemy's,  for  he  is  to  recover  them 
for  others  ;  and  if  he  allows  fuch  alien  enemies  to  poiTcfs 
the  efliflj  as  well  as  an  alien  friend,  he  muft  allow  them 
power  to  recover,  fince  in  chat  there  is  no  difference, 
and  by  confequence  he  muft  not  be  difablcd  10  fee  for 
them  ;  if  it  were  other  wife,  it  would  be  a  prejudice  to 
the  King's  fuhjecls,  who  could  not  recover  their  debts 
from  the  alien  executor,  by  his  not  bcin^  able  to  get  in 
theaflctsof  the  telrator.  Co.  Eliz.  683  i  Moa  43 1  :  Car- 
ter ^  191  :  Skin.  370, 

But  an  excommunicated  peifon  cannot  be  an  executor 
or  administrator,  for  by  the  excommunication  he  is  ex- 
cluded from  the  body  of  the  church,  and  is  incapable  to 
Ijy  out  the  goods  of  the  dcccafcd  to  pious  uf«3,  Co,  Ld. 
134:  Switft.  Z4$i  GfM&.fy 

No  infant  can  act  as  Executor  till  the  age  of  17  years; 
till  which  time  administration  muft  be  granted  to  i bme 
other  durante  m  wot  estate,  (Pent.  OJ-  of  Ex.  c.  lS  :  6  Rtp, 
67:  4^-335^ 


And  if  the  right  of  adminiflration  devolve*  on  an  infant, 
administration  durante  minwt  Mate  is  to  be  granted  till  he 
arrive  sat  z  \ .  Godolp&ioz :  5  Co.  zrj :  H-jb.  2  jo :  Teh.  1 28. 

And  as  fuch  an  administrator  is  but  in  nature  0/  a  cu- 
rator for  the  infant,  and  has  no  intereft  or  benefit  in  the 
teftator  or  inteftate's  ellate,  but  in  right  of  the  infant,  it 
has  been  always  held  dlfcretionary  in  the  Ordinary  to 
whom  to  grant  it,  and  therefore  it  hath  been  frequent!/ 
adjudged,  that  he  is  not  obliged  within  the  Stat,  z  i  //,  8. 
c*  5,  to  grant  it  to  the  next  of  kin  either  of  the  deccafed, 
or  the  infant.  Hob.  250:  1  FatLnig:  1  Ktlr.  549:  j 
Mxl  24 :  z  New.  Air.  '381* 

If  an  infant,  and  one  of  full  age,  are  made  executors, 
he  who  is  of  full  age  may  take  out  adminiflration  durante 
mhori  aUtte  ofthe  infant,  and  may  declare  a;  executor  or 
adm\vi\fa&ior  durante  mfawi&t&te  %  and  there  is  no  abfurdiiy 
in  this  cafe,  that  there  mould  be  an  executor  and  admint- 
ftraror  to  the  fame  party,  1  A »  m        .  $$u 

In  like  manner  as  it  may  be  granted  dm ante  nhfrntid. 
or  pendente  lite\  when  the  executor  is  out  of  the  realm  ; 
t  Ltttitf.  342  ;  or  when  a  fuir  is  commenced  in  the  Ec- 
fiaftical  court,  touching  the  validity  of  the  will.  2  P.  Ww. 
589.590. 

The  appointment  of  an  executor  is  efTentiaJ  to  the 
making  of  a  will;  {Went.  c.  1:  Pbrsud.  281;)  and  it 
may  be  performed  either  by  exprefs  words,  or  fuch  as 
ftrongly  imply  the  fame  ;  but  if  the  teftator  makes  an  in- 
complete will  without  naming  any  executors,  or  if  he 
names  incapable  perfons,  or  if  the  executors  named  re- 
fufc  to  act  (See  9  Rep.  37  :  &rmt.  OJ.  Ex.  3*?,)  of 
thefe  cafes  adminiflration  muft  be  granted  eum  tejtametito 
etmiexo  to  fome  other  perfons ;  ( 1  Rel.  Alt.  907 :  Comb.  20 .) 
and  then  the  duty  of  the  adminiflrator,  as  aifo  when  he 
is  constituted  only  durante  minove  ar/eite,  fjfe.  is  very  iitife 
different  from  that  of  an  Executor,  See  Qfawvit\  A  7.  e.6. 

A  mm  may  appoint  two  or  more  perfons  to  be  joint  - 
Executor s,  and  they  are  accounted  in  law  but  as  one  per-, 
fon.  See  poft»  V*  3,  5+ — Such  joint  executors  mail  noi  bet 
charged  by  the  acts  of  their  companions,  any  farther  than 
for  erects  atttwtty  come  to  their  hands.  JMW620:  Cr»t 
E/iz.  318:  a  Lew,  209  —  Bur  if  two  or  more  execarors 
join  in  a  rttjupt  [in  writing]  and  one  of  them  only  actually 
receives  the  money,  each  is  liable  for  the  whole,  as  te  ire* 
{Triors  at  hrut  \  but  not  as  to  legatees,  or  next  of  kin*  1 
Safi.  3 1 S. — If  jnint  executors  by  agreement  among  'Jiem  - 
felves,  agree  that  each  fhall  intej  mcddle  with  a  certain 
part  of  the  teftator 's  eflate,  yet  each  ihatl  be  charjreabJe  ■ 
for  the  whole  (to  crcditcn)  by  agreeing  to  the  otheia* 
receipt 5 .  Here*.  314, 

Ilf.  ff  the  deccafed  died  wholly  inteflate,  without 
making  either  will  or  executors,  then  EjencrJ  ietiers  of 
adminiilratscin  tnufl  be  granted  to  fuch  admiflulr.it  ,r  as 
ihe  Sietts.  31  E.  %.  e.  J  t,  and  29  ff.  8.  c.  4,  (iice  cute  ij 
direct  i  in  confequence  of  which  it  is  to  be  obJervrd  ; 
ift.  That  the  Ordinary  U  compellable  to  gran:  adjnin^ 
ftratton  of  the  goods  of  the  wife  to  the  or  his  . 

reprefentatives  ;  (G*.  Car  .06  ;  Stat.  spGnr.  a,  c.  3  : 
1  P,  Wm.  3815)  and  of  the  huiband's  rffeas  to  the  wi- 
dow, «  next  of  kin.  Shfa  \h:  Sun.  2d|y.  'i  h;,- 
among  the  kindred,  thofe  are  lobe preimed  that  are  the 
nearell  in  degree  to  the  inte/latCs-—  Jdjy.  That  this  aear- 
nefs  of  degree  fhall  be  re  Jconvd  Atcording  :o  the  com- 
putation of  the  civilians ;  {Pn>  Cb.  55^  ;)  i^ad  not  of  the  • 
1  canorilUo 
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■  Cxcrcutor  refufes, 
".lay  be  granted 


ononifls,  w^icb  the  law  of  England  adapt*  in  the  defcent  i 
pi  real  ctfales ;  (Sec  tide  Deffcf!t)<—  And  therefore  in  the 
firft  place  the  tbiivVeitf  or  on  figure  of  children,  the 
ptvivrt  of  the  deceafed  arc  entitled  ro  administration;  \ 
boffc  which  are  indeed  in  [he  firlt  degree,  bu:  the  chil- 
dren are  allowed  :he  preference,  Gtdotfij.  p.  a,  c.  34.  §  1  : 
t.<  1.1  j, — V.n-n  follow  brothers  ;  grami/atL  rs  \  {Pre. 
Ci\  527  :  1  /\  If  n.s^t  j)  «Hf/ffp  or  wpht-aii i  45  5  ;) 
and  the  fcmaleJ  of  each  clafs  reflectively  i  and  Laftty, 
-  . —  .l'iu  The  ha'j  bh;od  ii  admitted  to  the  admini* 
i  n  vl]]  as  the  whole;  for  they  are  of  tins  kindred 
vl  1  he  intcitaie,  and  only  excluded  from  inheritances  of 
land*  upon  feod.il  reafons.  Therefore  the  brother  of  the 
half  blnud  fhall  exclude  the  uncle  of  the  whole  blood; 
( 1  Feat,  425  ;}  And  the  Ordinary  may  grant  adminiflra- 
a  to  the  idler  of  the  half,  or  the  brother  of  the  whole 
hrpod,  at  his  own  di  fc  ret  ion.  AJry/t.  Sty.  74.  See 
futl.  V.  S, — j>  If  none  of  the  kindred  will  take  out  ad- 
m  migration,  n  otdltif  may  by  cuJlom  do  it.  SaH.  38- — 

inteAate,  the  ad- 
rrJiAuary  ifgattCf  in 
uJron  ct  the  nrxf  of  kin.  1  SiJ.  2b ii  :  1  /Vw/.  2  1 9. 
;  lirtly  the  Oadmary  may,  in  defect  of  all  thefe,  com- 
.-.:[  hi.  mlt  rati-,  »,  (as  he  might  have  done  before  the 
.  31  £.  3.  (.  1 1  :  Ptruai,  27A  ;)  to  fuch  difcrete  per- 
as  he  approves  of :  or  (in  thefe  cafes  as  well  as  tn 
cf  an  E.M'tLhtor'j  refufai,  Cra*  £A  oa»)  may  grant 
letters  ej  tj&htnvfttil.  i- aa  tkfunBi^  which  neither 
res  him  executor  no*  admini ll rater ;  his  only  bufmefs 
g  to  kjep  trie  goods  in  hif  fafc  cuftody ;  {Went. 
14  ;j  a;id  to  do  other  acts  for  the  benefit  of  fuch  as 
infilled  to  the  orooertv  of  the  deceafed.  2/^108. 


IV 1  >,u:  ivtlc  orcuisdj,  it  lir.th  rormerJy  been  held,  \i>&ik. 
5;,)  that  the  Ordinary  might  felze  his  goods,  and  dif- 
pjrc  of  them  in  ti/t:jt  But  if  is  ufuaj  courfe  now 
is,  for  fame  one  to  procure  letters  patent,  or  other  au- 
thority from  the  King;  and  then  the  Ordinary  of  courfe 
grant!  adminittrauon  10  fuch  appointee  cf  the  crown. 
3  P.  //Vj.  33, 

IV,  The  intcreftj  veiled  in  the  executor  by  the  will 
of  the  dpcciift'd,  may  be  continued  and  kept  alive  by  the 
will  of  the  fame  executor  ;  fo  that  the  executor  of  A.'* 
executor.  It  10  all  intents  and  purpofes  the  c\ecu;cr  and 
repretcatative  of  A.  himfelf  %  See  25  Ed.  3.  jt.  j>  * .  5  : 
1  Lew.  275  ;  but  the  ex?: u lor  of  A.  s  HdminlJ*utor,  or 
the  itdrninittrator  of  AJi  executor,  h  not  the  reprcfenta- 
livc  oJ \  A.  L>o>  Abr.  title  A.hninifl rater  j.  J'or  the  power 
cf  an  execu:oris  founded  upon  the  fpccial  confidence  and 
nftual  sp|toinlwettt  of  the  drccafed  ;  and  fuch  executor 
h  thtrLicie  allowed  to  tranfinit  tlsut  p■y^vtr  to  another, 
tn  A  itosn,  he  hath  cqusl  confidence :  but  the  adminitcra- 
torof  A.  i$  mer?ly  the  officer  of  the  Ordinary,  prcfcritk'd  to 
hiai  by  a£l  of  parliament,  in  whom  the  dctcafed  ha^  re- 
pcf:d  notruit  at  all  ;  and  therefore,  on  the  death  of  that 
officer j  k  :-.r!',j!i3  back  to  the  Ordinary  to  appoint  another- 
And,  with  regard  to  the  adminiftnitor  of  A.' a  executor, 
hi  has  clearly  no  privity  or  relation  to  //,  bring  only 
comn-^flioijcd  to  ttdmiiufter  the  effdk  of  the  tnteftate 
executor j  and  not  of  the  original  leflatar.  Wherefore  in 
b.th  thefe  caiVij  and  whenever  the  courfe  of  rcprefen- 
tattoo  frooi  e  a  ecu  '.or  to  executor  is  interrupted  by  any  one 
3 


adminiftnttion,  it  is  neceflary  fir  the  Ordinary  to  com* 
mit  admin iilratbn  afreflt,  rf  tbt  gnu's  of  the  deceased 
n>i  admtnidcred  by  the  former  e^icutor  or  adminiltrator. 
And  thi*  adminiilrator,  tit  binh  tv/n^  is  the  only  letjal  re* 
pre  fc ntiithve  of  the  deceafjd  in  matters  of  perfons!  pro- 
perty, i/v.  225.  But  he  may,  as  well  ai  an  origina]  ad- 
miniftrator!  have  only  a  Hmittrf  or fpex-ud  admtniftratijti 
cammitted  to  his  care,  we.  cf  certain  fpeciac  cfTe^fs, 
fuch  asa  term  of  years  and  the  like:  the  reft  beh<*  com- 


if  an  executor  dies  htfwe  pnophia,  fuch  an  esreeu-nr's 
executor  cannot  prove  the  will,  becaufc  he  b  not  named 
therein,  and  no  one  can  prove  a  will  bur.  he  who  if 
named  executor  in  it;  but  if  the  firft  executor  had  proved 
the  will*  then  hit  executor  might  have  been  executor 
to  the  firlt  tell  Ltor,  there  requiring  no  new  probate,  t 

Sati:,  29^ . 

Though  an  executor  of  an  executor  may  thus  be  exe- 
cutor to  (he  fir  it  teitator ;  yet  he  mi  ay  take  opon  him  the 
executorfnipof  hisown  tcllator, an  !  rcfufcto  intermeddie 
with  the  eifaie  of  the  other:  and  if  the  firlt  executor 
re  fu  lie  J,  (si  if  he  dies  before  probate,)  his  executor  lhall 
not  ad  out)  1  iter  to  the  firfl  teitator,  Dya  372, 

V,  1.  The  duty  3nd  office  of  Executors  and  Ad- 
mtrtillrators  in  general  are  very  mod.  the  fame;  e/- 
eepting,  firlr,  that  the  executor  is  bound  to  perform  a 
will,  which  an  adminiilrator  U  net,  unlets  where  a  teftj- 
mem  ii  annexed  to  His  administration,  and  then  he  differs 
ftill  lefs  from  an  executor:  and,  fecondly,  that  an  exe- 
cutor may  do  nuny  afls  before  he  proves  the  will; 
Wtttt®,  (h.  3  ;  but  an  idminialrator  may  do  nothing  till 
letters  of  adminiftration  are  ifl'ued;  for  the  former  de- 
power  from  the  will  and  not  from  the  probate  ; 
the  latter  OWfca  his  entirely  to  the  appointment  of  the 
Ordinary.  Cem.  g|. 

If  a  foangcr  takes  upon  kim  to  aft  as  executor,  with- 
out any  juft  authority;  (as  by  intermeddling  with  the 
goods  or  the  deceaied,  5  Rrp,  33,  3|  ;  and  many  othrr 
tranfafiionr,  f- "a:tw.  rh.  14:  Sim*  43  c ,  8  j  he  is 
called  in  iaw  an  Executor  0/  his  <raw  vxtogj  [Je  Jen  tort^\ 
and  ts  liable  to  all  the  trouble  of  an  ejrecut6rflup4  with- 
out  any  of  the  profiti  or  advantages:  but  merely  doing 
..  !.•  <'.\  nLcvt'.tv  ..\  hiim.-iiiry,  :\i  f  '":.in;  L-j;  ihi  goods, 
or  burying  the  corps  of  the  dec  :afed,  will  not  amount 
tn  fuch  an  in  Termed-,  ting,,  as  will  charge  a  titan  as  exc- 
cuior  of  his  own  wrong:.  Dyer . 16b  Such  a  one  cannot 
bring  any  cittern  himfelf  in  right  of  the  deceafed,  {Br** 
Mr,  tiile  A<im;wJ!rat*r  St)  but  aftions  may  be  brought 
:•.  .  :.ii;c  Li:.:  Aim",  i.:  alt  actions  by  credits  afj.iinft 
fuch  an  officious  intrude*,  he  frail  be  named  an  executor, 
generally  ;  [j  Rsp.  31  ;)  fur  the  en  oil  obvious  conclusion, 
which  llrangcrs  can  form,  itum  hii  condiK't  is  that  he 
hath  a  will  of  the  deceafed,  wh-Tcin  he  is  named  executor, 
but  hath  not  yet  taken  probare  thereof,  la  %A#L  471. 
He  it  chargeable  with  th  :  debts- of  the  deceafed,  fo  i ar 
as  ajfets  comes  to  his  hands.  Djej  166.  And  as  againft 
creditors  in  general,  lhall  be  allowed  all  payment*  made 
to  any  other  creditor  in  the  fame  or  fopertof  degree. 
\\Cbmn  Cxf,  33.  himfrlf  onfy  excep:cd ;  in  which  he  differs 
from  a  rightful  executor.  5  Rrp>  30 :  M&r^jiy*  And 
though,  as  agJiinll  the  rightful  executor  or  adminiltrator, 
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he  cannot  plead  fuch  payment,  yet  u  fliMI  be  allowed 
him  in  mitiga'ion  of  damages;  ( 1 2  -1/ ./.  441.471  ; } 
unlef.  perhaps  upon  a  dcEiiency  of  aflcts,  whereby  the 
rightful  executor  may  be  prevented  from  fatisfying  his 
own  firbs.  IVentvt.  cb.  1 4.  , 

When  there  is  a  rightful  executor,  and  a  ftrangcr  pof- 
feffo  himfcH*  of  the  tciLtor's  goods,  without  doing  any 
fut  t!  cr  ail  as  exreut  r,  he  i;  not  an  executor  tie  fen  tort, 
but  a  trefpafler ;  Dyer  105:  Rol.  Air.  918.  See  5  Ry.iz. 
An  executor  of  hh  own  wrong  may  be  fued  a*  executor; 
and  he  (hall  be  fued  for  legacies,  as  well  as  a  rightful 
executor.  Ny  t  3.  Though  an  executor  dt  pn  tot  can- 
not maintain  any  fuitor  action,  bccr.ufe  h<  cannot  produce 
any  will  to  jufiify  it,  yet  he  will  befevcrcly  puniihcd  for 
8  fa'fc  plea ;  for  in  fuch  cafe  the  execution  fhall  be 
awaidcd  for  the  whole  deb\  "hough  he  meddled  w»th  a 
thing  of  very  (mail  value.  Ar*r  69 

Debt  was.  brought  :ig,\inll  an  executor  of  hisown  wrong, 
who  pleaded  that  he  ntva  w«w  cxeiutsr,  nor  adminillred 
as  fuch;  it  was  helJ,  n--.t  to  be  material  whfiher  he  had 
aflcrr  or  no,  but  to  prove  that  be  bad  admbuitrta  atn 
thing  was  enough  ;  for  this  would  make  him  chargeable 
with  the  debt .  but  if  he  had  not  pleaded  faliely,  he  would 
have  been  liable  tor  no  more  than  the  value  cf  the  goods 
„  of  the  deccakd.  Style  1  20. 

Ifan  executor  of  hisown  wrong  poiTciTcshimfclf  of  goods, 
and  afwrwards  adminillration  is  granted  him,  he  may  by 
virtue  thereof  retain  goods  for  his  own  debt.  5  Rtf>.  36. 
And  where  a  mm  took  poflellion  of  an  intellaie's  goods 
wrongfully,  and  fold  them  to  another,  and  then  took  out 
adminillration,  it  was  adjudged  that  the  fale  was  good 
by  relation.  Moor  126.  An  executor  d' fon  tort  fnall  be 
allowed  in  equity,  all  fuch  payments  which  a  rightful 
executor  ought  to  ha*e  paid.  2  Chine.  Rep.  33.  See  fur- 
ther pojl.  VI.  2,  and  this  Diet,  title  Dcvafiitvit, 

2.  The  executor  or  adminiflrator  muft  luty  thedeceafed 
in  a  manner  fuitable  to  the  cilate  which  he  leaves  behind 
him.  NecciTary  funeral  expenecs  arc  allowed,  previous 
to  all  other  debts  and  charges  ;  but  it  the  executor,  or 
adminillrator  be  extravagant,  it  is  a  fpecies  of  devaflation 
or  waile  of  the  fubllance  of  the  deceafed  ;  and  fhalJ  only 
be  prejudicial  to  himfclf,  and  not  to  the  creditors  or  le- 
gatees of  the  deceafed.  Safk.  196  :  G'uhlpb.  p.  2.  c.  26. 
$  2.  Sec  pcfi.  VI.  2,  and  thisPicl.  title  Dcv  afiu  Jt. 

3.  The  executor  or  adminillrator  4  <r/at(, 
or  durante  abfrntid,  or  cum  te/.r.ment*  amnxo,  mull  prove 
the  -Mill  of  the  deceafed  :  which  is  done  either  in  common 
form,  which  is  only  upon  hi>  own  oath  before  the  Or- 
dinary, or  his  furrogate;  or  per  td/fa,  in  more  fclcma 
form  of  law,  in  cafe  the  validity  of  the  will  br  difputcd. 
Gtdolpb.p.  1 .  c.  20.  $  4.  When  the  will  is  fo  proved,  the 
original  muft  be  depofitedin  the  regiliry  of  the  Ordinary; 
and  a  copy  thereof  in  parchment  is  made  out  under  the 
feal  of  the  Ordinary;  a~d  delivered  to  the  executor  or  ad- 
minillrator, together  with  a  certificate  of  its  having  been 
proved  before  him  :  all  which  together  is  ufually  Ailed 
the  probate.  •  *" 

If  there  are  many  executors  of  a  will,  and  one  or  them 
only  proves  the  will,  and  takes  upon  hiin  the  executor- 
ihip,  it  ii  fufhVient  for  all  of  them  ;  but  ihercit  after  may 
join' with  him,  and  intermeddle  with  the  collator's  cilate  : 
but  if  they  all  of  them  refufe  the  executoifhip,  none  of 
tbem  wiil  ever  afterwards  be  admitted  to  prove  the  will ; 
the  Ordinary  in  this  cafe  grants  adminifluuion  with  the 
will  annexed.  9  R>j>.  37  i  1  Rrp.  113:  Pert.  485. 


As  the  tcllatcr  has  thought  the  executor  appointed  a 
proper  pcrfon  to  be  intruded  with  hi* affairs,  the  Oidi- 
nary  cannot  adjudge  him  difabled  or  i-'cayax;  but  a  w.-w- 
tUmu  fhall  iifue  from  B.  R.  for  the  Ordinary  to  graat  pro- 
bate of  the  will,  and  admit  the  executor,  if  he  rcfufe 
1  him  !  neither  can  the  Ordinary  infill  uj.on  lecnr.ty  from 
the  executor,  as  the  tcllntor  hath  thought  him  abb  and 
qualified.  1  6Wi.  29 

And  although  an  c::ccufor  becomes  bankrupt,  yet  it 
is  faid  the  Ordinary  cannot  grant  adminillration  to  ano- 
ther :  but  ifan  executor  become  tnn  co/vpot,  the  Spiritual 
Court  may  commit  adminillration  for  this  natural  d  la- 
bility. 1  Salt*  307.  If  an  executor  t^kes  pood:-  of  the 
tcllator's,  and  convert  them  to  his  own  uie  ;  or  if  he 
cither  receive  or  pay  debt*  of  the  tefUior,  or  give  bond 
for  payment ;  make  acquittances  for  them,  or  dem:»nd 
the  tcllator's  debts  as  executor;  or  give  away  the  go  •  1 
of  the  legator,  C9V.  thefe  are  an  adminillration,  fcrthat 
he  cannot  afterwards  refufe  the  executorfliip  :  and  ic  U  s 
been  held,  that  if  the  wife  of  the  tellator  t^kc  more  au- 
parel  than  is  neceflary,  it  is  an  adminillration.  Q  . . 
Exte.  39. 

It  is  ufual  when  there  is  a  contell  about  a  will,  ©»- 
when  the  right  of  adminillration  come;  in  qucftion,  to 
enter  a  caveat  in  the  Spiritual  Court,  which  by  their  law 
is  faid  to  Hand  in  force  for  three  months.  Gtuhb.  25  -i  : 
Goldjb.  1 19 :  z  Rol.  Rtp.  6 :  Cro.  Jac.  463,4. 

But  it  is  faid,  that  our  law  takes  no  notice  of  a  caveat, 
and  that  it  is  but  a  mere  cautionary  act  dr.nc  by  a 
llranger,  to  prevent  the  Ordinary  from  doing  wrong;  and 
that  thefore,  if  adminillration  br  granted  prnoing  a  ca- 
veat, this  is  valid  in  our  law,  though  by  the  law  in  the 
Spiritual  Court,  it  may  be  fuch  an  irregularity  as  \\\:L 
be  lumcient  to  repeal  ic.  1  Rid.  Rep.  1  □  1  :  Cro.  Jac.  463 : 
iRoJ.Rep.6.  ' 

In  defect  of  any  will,  the  pcrf  >n  entit'ed  to  Lc  rJmi- 
nillrator,  mull  alio  at  this  period  tal:e  cue  letters  of  ad- 
minillration under  the  M  cf  the  Ordinary  ;  whereb)  an 
executorial  power  to  collect  and  adminillcr,  tliat  is,  dif- 
pofe  of  the  goods  of  the  deceafed,  is  veiled  in  h;m  t  and 
he  muft  by  St.tt.  22  cjf  23  Car.  2.  c.  10,  enter  into  a 
bend  with  furetics,  faithfully  to  execute  his  tru.t.  Jfall 
I  the  goods  of  the  deceafed  lie  wrhin  the  f.;me  juril'Jiciion, 
a  probate  before  the  Oxdinury,  or  an  adminillration  gi  an  tc  i 
J  by  him,  are  the  only  proper  ones :  but  if  the  deceaftd 

l  had  bona  netalitia,  or  chattels  19  |hg  \ 'al_uc  nf  a/^./,  / 

I  Jb  Uiugt^.  in  two  diilincl  dioccfes  or  jorifdiclions,  then  the 
wiTTmuft  be  proved,  or  adminillration  t.^ken  out,  before 
the  metropolitan  cf  the  province,  by  way  of  fpecial  pic- 
rogative:  4  /*/.'.  335  ;  Hence  the  courts,  where  the  va- 
lidity of  fuch  wiils  is  tried,  and  the  office*  where  they  are 
regillered,  are  called  the  prerogative  courts,  and  the  pre- 
rogative offices,  of  the  provinces  of  CWr>£t>y  and  Yvrh. 
Lyrxdi-wd*,  who  flourifhcd  in  the  beginning  of  the  i  5th 
centurv  tud  was  crucial  to  archbtfhop  Cbichle,  inter- 
prets thefe  hundtrd  iliillings  to  fignifv  cr./..  Icpa'ft  ■  of 
which  he  tells  us  feventy-two  amounted  to  a  pound  of 
gold,  which  in  his  time  was  valued  ai  fifty  ncbirs  or 
16/.  13/.  \d.  He  therefore  computes  ( j°r#*/«r.  i.  3.  /. 
13,)  that  the  hundred  {hillings,  which  ccnlli:u,ed  fa* 
ncnaifiHa^  were  then  equal  in  current  money  to  2  3  , .  3 <>i 
This  will  account  for  what  is  faid  in  cur  antic;.:  books' 
tH-it  hnanttaiiUa  in  the  diocefe  of  £^(4^ 
Gedotfbtp.  z.c.  22,)  and  indeed  ever)  where  clle  (i'fcvd. 

281,) 
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t*i ,)  were  of  the  value  of  ten  pounds  by  eompfition  :  for, 
if  we  pu.-fue  the  Calculations  of  /.rWr;M/f  10  their  full 
r  crnt,  and  conftdcr  that  a  pound  of  gold  is  now  almofl 
equal  to  ai  hundred  and  fifty  nobles,  we  lhall  extend  the 
pefrnt  amount  of  k»:a  nitab':liat  to  nearly  70/.  But  the 
tnbUers  of  the  canon*  of  1603,  undci flood  this  antienr 
rule  to  be  rrrant  of  the  (hillings  current  in  the  reign  of 
James  I.  and  h.'.ve  therefore  directed  (Can.  92,)  that  five 
pftttftffa  tVi-ill  for  the  future  be  the  flandard  of  bona  nota- 
bilia ;  fo  ai  to  m.i'cc  the  probate  fall  within  the  archicpif- 
eupal  prerogative.  Which  prerogative  (properly  under- 
fiood)  i.»  grounced  upon  this  rc.ifon able  foundation  :  that 
as  the  bifhops  themfclves  were  originally  the  adminifira- 
tor>  to  ill  icteflates  in  their  own  diocefc,  and  as  the  pre- 
fent  adminitlrarors  are  in  efFeft  no  other  than  their  officers 
or  lubllitutcs,  it  was  impoCble  for  the  bifhops,  or  thofe 
who  aclcd  under  them,  to  collect  any  goods  of  the  de- 
teafc  l,  other  than  fuch  as  lay  within  their  own  diocefes, 
beyond  which  their  cpifcopal  authority  extends  not.  But  it 
would  be  extremely  troublefome,  if  as  many  adminiilrati- 
ons  were  to  be  granted,  as  the  c  are  diocefes  within  which 
d|C  deccaf'd  had  bwa  Mtnbilia  ;  beftdes  the  uncertainty 
which  creditors  and  legatees  would  be  at,  in  cafe  diffe- 
rent adniinillrators  were  appointed,  to  afcertain  the  fund 
out  of  which  their  demands  were  to  be  paid.  A  preroga- 
tive is  therefore  very  prudently  veiled  in  the  metropolitan 
f  f  cv.ch  province,  to  make  in  fuch  cafes  one  adminiflra- 
tion  fervc  for  all. 

4.  The  executor  or  adminiflrator  is  to  make  an  inven- 
ts <■■  of  all  the  goods  and  chattels,  whether  in  pofleflton  or 
»  t:i  n  of  the  deceafed ;  which  he  is  to  deliver  in  to  the  Or- 
dinary upon  or.th,  if  thrreunto  lawfully  required.  Stat. 
21  H.  8.  c .  5  :  By  Stat.  1  Jar.  2.  e.  17.  §  6,  No 
adminiflrator  fhall  be  cited  into  court  to  render  an 
f.  a  /of  th?  pcrfonal  cflatc  of  his  intcflatc,  otherwife 
th-n  by  an  inventory  thereof,  unlcfs  at  the  inflance  of 
ferae  pcrfon  in  behalf  of  a  minor,  or  having  a  demand 
<mt  of  fuch  eflate  as  a  creditor,  or  next  of  kin  ;  nor  mall 
be  compellable  to  account  before  any  Ordinary  or  judge 
empowered  by  the  act  of  22  (•/  23  Car.  z.eap.  10,  other- 
wise than  as  aforefaid.  Sec  9  Rep.  39:  2  /«/?.  600: 
Roym.  407. 

5.  Me  is  to  a/V  7  all  the  goods  and  chattels  fo  inven- 
toried ;  and  to  that  end  he  has  very  large  powers  and  in- 
tcrciU  conferred  on  him  by  law;  being  the  reprefenta- 
tive  of  the  dcccafcd  ;  Co  Li:t.  209;  and  having  the  fame 
property  in  his  goods  as  the  principal  had  when  living,  and 
the  fame  remedies  to  recover  them.  And  if  there  be  two 
or  more  executors,  a  faleor  releafe  by  one  of  them  fhall 
be  good  againfl  all  the  reft.  Dytr^zy.  Cro.  Ettz.  347  : 
Si.  3  }  :  Ino.j l  S3  ;  unlcfs  fuch  releafe  be  obtained  by 
fraud.  AW.  620:  Cro.  Eliz.  318:  z  Leon.  10^:  but  in 
Cdi'e  of  ad miniftrators  it  is  otherwife.  1  Atk.  460.  What- 
ever is  fo  recovered,  that  is  of  a  faleable  nature  and  may 
bs  converted  into  ready  money,  is  called  ajfett  in  the 
hinds  of  the  executor  or  adminillratcr,  that  is,  fufftcicnt 
or  enough  (from  the  French  aJJ'tx)  to  make  him  charge- 
able to  a  creditor  or  legatee,  fo  far  as  fuch  goods  and 
chattels  cxtrnd.  Whatever  ajjets  fo  come  to  his  hands,  he 
may  convert  into  ready  money,  to  anfwer  the  demands 
that  may  be  made  upon  him  :  See  6  Rep.  47  t  Co.  Lit.  374. 
In  aciions  againfl  executors,  the  jury  mull  find  afiets  to 

II  wive,  icr  the  plaintiff  fhall  recover  only  according 


to  the  value  of  afTcti  found.  1  Ro.  R.p.  58.  As  to  real 
afrit  by  dtficni,  fee  this  Diet,  title  JJJlts. 
,  The  chattels  real  and  perfonal  of  the  tcflator  coming 
to  the  executor,  are  leafes  for  years,  rent  due,  corn  grow- 
ing and  cut,  grafs  cut  and  fevered,  CsV.  cattle,  money, 
plate,  houfhold  goods,  fit*  Co.  Lit.  1 18  :  D/er  1 30,  537. 
An  executor  having  a  leafe  for  years  of  land  in  right  of 
the  deceafed,  if  he  purchafe  the  fee,  whereby  the  Icafe 
is  extinct,  yet  this  Icafe  fhall  continue  to  be  afTets,  as  to 
the  creditors  and  legatees.  1  Rep.  87  :  Bn,  lea/4  65. 
Though  a  plantation  be  an  eflate  of  inheritance,  yet  be- 
ing in  a  foreign  country,  it  is  a  chattel  in  the  hands  of 
executors  to  pay  debts.  1  Vent.  358.  The  executor  is 
not  only  intitled  to  all  perfonsl  goods  and  chattels  of  the 
tcflator,  of  what  nature  foever  they  are  t  but  they  arc  alio 
accounted  to  be  in  his  polVcfiion,  though  they  arc  not 
actually  fo;  for  he  may  maintain  an  action  againfl  any 
one  who  detains  them  from  him  :  he  is  likewife  intirled 
to  tbin?y  in  a/Hon ;  as  right  of  execution  on  a  judgment, 
bond,  flatute,  &e.  Alfo  to  money  awarded  on  arbitra- 
tion, where  the  party  dies  before  the  day,  C>.  Lit. 
209  :  2  Vent.  249  :  I  Dan  v.  Abr.  549. 

If  goods  of  the  teflator  are  kept  f  rom  the  executor,  he 
may  fue  for  them  in  the  Spiritual  Court,  or  at  common 
law  ;  and  if  one  foiled  of  a  mcfluagc  in  fee,  cjfc.  hath 
goods  in  the  houfe,  and  makes  a  will  and  executors,  and 
dies,  the  executors  may  enter  into  the  houfe,  and  carry 
away  the  goods.  L:.bo.  An  executor  may,  inconve- 
nient time  after  the  tcflator's  death,  enter  into  a  houfe 
defcended  to  the  heir,  for  removing  and  carrying  away 
the  goods;  fo  as  the  door  be  open,  or  the  key  be  in  the 
door.  Off.e.  Exec.  8.  He  may  take  the  goods  and  chat- 
tels to  himfclf,  or  give  power  to  another  to  fcize  them 
for  him.  9  Rep.  38.  If  an  executor  with  his  own  goods 
redeem  the  goods  of  the  teflator  ;  or  pays  the  tcflator's 
debts,  £A\  the  goods  of  the  teflator  fhall,  for  fo  much, 
be  changed  into  the  proper  good 5  of  the  executor.  Jtni, 
Ce:t.  188. 

Where  a  man  by  will  devifes  that  his  lands  fhall  be 
fold  for  payment  of  Jeitsy  his  executors  fhall  fell  the  land, 
to  whom  it  belongs  to  pay  the  debts.  2  Leon.  e.  276.  And 
if  lands  arc  devifed  10  executors  to  be  fold  for  payment 
of  the  tellator's  debts,  thofe  executors  that  ail  in  the 
executorihip,  or  that  will  fell,  may  do  it  witliDut  the 
others.  Co.  Lit.  113.  By  Stat.  1 1  //.  S.  e.  4;  Bargains  and 
fales  of  lands,  13c.  devifed  to  be  fold  by  executors,  (hall 
be  as  good,  if  made  by  fuch  of  the  executors  only  as  ttske 
upon  them  the  execution  of  the  will,  as  if  all  the  execu- 
tors had  joined  in  the  fale.  If  lands  are  thus  devifed  to 
pay  debts,  a  furviving  executor  may  fell  them ;  but  if 
the  devife  be,  that  the  extcutet  Jb.iUj\ll  the  laid,  aud  not 
of  tbo  land  to  tbetn  to  bs  fold,  here  being  only  an  OMfh  - 
ritft  not  an  intcrejt ;  if  one  dies  the  other  cannot  fell. 
I  Lra.  203. 

6.  The  Executor  or*  Adminiflrator  mu;l  pay  the  del  s 
of  the  deceafed.  In  payment  of  debts  he  mull  obferve 
the  rules  of  priority;  otherwife,  on  deficiency  of  aficts, 
if  he  pay  thofe  of  a  lower  degree  firll,  he  muil  anfwer 
thofe  of  a  higher  out  of  his  own  eflate..  And  firll  he 
may  pay  all  funeral  charges,  and  the  expences  of  pro- 
ving the  will,  and  the  like.  Secondly,  debts  due  to  the 
King  on  record  or  fpccialty.  1  A:I.  129.  Thirdly,  fuch 
debts  as  arc  by  particular  flatutes  to  be  preferred  to  all 

others  j 


EXECUTOR.  V.G, 


others;  as  the  forfeitures  for  not  burying  in  woollen ; 
{Stat.  30  Car.  z.  r.  3  ;)  money  due  upon  poor  rates  {Stat. 
17  Geo.  1.  c.  38  j)  for  letters  to  the  pott-office  (Srat.g 
Ann.  e.  io;)  and  fame  others.  Fourthly,  debts  of  record; 
as  judgments  (docquettcd  according  to  the  Slat,  4^5 
tP.ijf  M*  c.  zo.)  Ehtutes  and  recognizances.  ^4  Rep*6o: 
Cro.  Car.  363O  Fifthly,  debts  due  on  fpecial  contrails ; 
as  for  rent ;  (for  which  the  Jcftbr  has  often  a  better  re- 
medy in  his  own  hands,  by  di draining:)  or  upon  bonds, 
covenants,  and  the  Like  under  feal.  {HPeniw.  cb,  11.) 

Laftly,  debts  on  fimple  contracts,  viz*  upon  notes  uu- 
fcalcd  and  verba!  promifes.  Among  thefe  fimple  con- 
tracts, fervants'  wages  are  by  fome  ( 1  R*L  Abr.  927.) 
with  reafon  preferred  to  any  other:  and  fo  flood  the  an- 
cient law,  according  to  Bra&otu  {lib.  e.  16.)  and  Fleta$ 
{h.  2,r,  56-^  lo.)  Among  debts  of  equal  degree,  the 
executor  or  adminiftrator  is  allowed  to  pay  himfelf  firft  ; 
by  retaining  in  Ms  hands  fo  much  as  his  debt  amounts 
to.  10  Med.  496.  If  a  creditor  con  (Fumes  his  debtor  his 
executor,  this  is  a  rcleafc  or  difcharge  of  the  debt 
whether  the  executor  atls  or  not,  {Pivwd,  \  5*4 :  Salk. 
299, }  provided  there  be  aflets  fuHicient  to  pay  the  tefta- 
tor's  debts  :  for,  though  this  difcharge  of  the  debt  fhall 
take  place  of  all  legacies,  yet  it  were  unfair  to  defraud 
the  tcftator's  creditors  cf  their  ju/t  debts  by  a  releafe 
which  is  abfolutely  voluntary.  Salt*  303  :  1  RvL  Abr. 
gtn  5  Rep.  30:  8  £^.156.  But  if  a  perfon  dies  in- 
itiate, and  the  Ordinary  commits  adminiuration  to  a 
debtor,  the  debt  is  not  thereby  extinguiChcd,  for  he 
comes  in  only  by  the  act  of  law,  not  by  the  act  of  the 
party.  5/2^.136:  1  Sate.  306. — Sec  alfo  1  Cl>a*  fop, 
292:  Mcor  S55  ■.  Huff.  \2$. 

If  no  fuit  is  commenced  againft  him,  the  executor 
may  pay  any  one  creditor  in  equal  degree  his  whole  debt ; 
though  he  has  nothing  left  tor  the  reir,  for,  without  a 
futt  commenced,  the  executor  has  no  legal  notice  of  the 
debt.  Dyer  31:  2  L&n.bo* 

Pending  a  bill  in  equity  again  ft  an  executor,  he  may 
pay  any  other  debt  of  a  higher  nature,  or  of  as  hi»h  a 
nam  re,  where  he  ha*  legal  aflets :  but  where  there  is  a 
final  decree  againft  an  executor,  if  he  pays  a  bond,  it  is 
a  mif-paymcnt ;  for  a  decree  is  in  nature  of  a  judgment, 
2  507. 

Jf  there  be  feveral  debts  due  on  feveral  bonds  from  the 
testator,  his  executor  may  pay  ivhich  bond  debt  he  pleafes, 
except  an  art  ion  of  debt  is  actually  commenced  again  ft 
him  upon  one  of  thofe  bonds;  and  in  fuch  cafe,  if,  pend- 
ing an  action,  another  bond-creditor  brings  another  ac- 
tion againil  him,  before  judgment  obtained  by  either  of 
them,  he  may  prefer  which  he  will  by  cwfrjiig  *J*ty- 
tttent  to  one  and  paying  him,  which  judgment  he  may 
plead  in  bar  to  the  other  action.  P<t*gb*  89.  See  Sid. 
zim  But  this  judgment  confefled  mufl  be  before  plea. 
The  ufual  way  is,  if  there  h  time,  and  an  executor  or 
adminillrator  is  defirous  of  preferring  another  creditor  of 
equal  degree  with  him  who  lues,  is,  jnltamly,  before  plea 
to  confeis  a  judgment,  and  then  plead  it,  with  zpfait  ad- 

mifirttvit  ufaa. 

Jf  judgment  for  too  A  is  fuffered,  and  the  plaintiff 
compounds  for  60/.  the  judgment  for  [he  whole  fum  fhall 
not  be  allowed  to  keep  oft  other  creditors.  8^.133. 
Judgments  are  not  to  be  kept  on  foot  by  fraud*  Sid.  250 : 
I  Pent.  76* 

Vol.  U 


On  a  $fh  F*f.  aga'nft  aa  executor,  he  cannot  plcai 
fully  2  dm  in  ill  re  J,  but  mult  plead  lpecially  that  no  goodi 
of  the  teftator  came  to  his  hands,  whereby  he  might  dif- 
charge the  debt ;  for  he  may  have  fully  adminiilrcd,  and 
yet  be  liable  to  the  debt,  where  goods  of  the  tefiator'e 
afterwards  come  to  his  hands.  1  Li/I.  5. 63 :  Ou,  £l*x. 
575.  In  Scln  Fiuiat  againft  executors,  upon  a  judgmerr. 
again Jl  their  tcftator,  they  pleaded  P/mi  A/mim/m;-!-, 
by  paying  debts  upon  bonds  a/tU  mutiam  :  It  was  adjudg- 
ed no  plea,  for  at  their  peril  they  ought  to  take  notice  of 
debts  upon  record,  and  firft  pay  them  ;  and  though  the 
recovery  be  in  another  county  than  that  where  the  tellator 
lived  :  but  where  an  action  is  brought  again  &  executors  in 
another  county  than  where  they  live,  and  they  not  know- 
ing thereof,  pay  debts  upon  fpecinky,  it  is  good.  Crj* 
£liz.  793. 

Wiiere  day  of  payment  is  pad,  the  penalty  of  a  bond 
is  the  fum  due  at  law,  but  where  the  day  of  payment  ii 
not  come,  the  fum  in  the  condition  is  the  debt,  and  z'xc 
executor  cannot  cover  the  aflets  any  further.  The  if,™t 
of  England  v.  Mtrrice^  Widow.   Annaly  224. 

A  bill  may  be  exhibited  in  the  Chancery  againft  an 
executor,  to  difcover  the  tcllator'j  perfonai  cJtatc ;  and 
thereupon  he  (hall  be  decreed  to  pay  debts  nod  legacies. 
Ah* \  Ca.  £7.  738.  If  a  per/on  being  exccnior,  and  hi* 
tcftator  greatly  indebted,  be  defirous  to  pay  the  aueit  ai 
far  a?  they  will  go,  and  that  his  payments  may  not  be 
afterwards  quellioned,  he  may  bring  a  bill  in  equity 
again  it  all  the  tefta  tor's  creditors,  in  order  thai  they  may, 
if  they  will,  conceit  each  other's  debts,  anddifputc  who 
ought  to  be  preferred  in  payment.  2  Fcm,  37. 

Where  there  are  only  equitable  eiflett*  they  muft  be 
equally  paid amongft  all  the  creditors;  for  a  debt  by  judg- 
ment, and  Ample  contract  is  in  conference  equal.  2  Pi  ere 
Wiliiarru  416.  As  to  what  are  legal,  and  what  equitable 
aflets,  fee  Pi**  Air.  title  Payment.  And  it  js  held,  that 
bonds,  and  other  debts,  Ihall  be  paid  equally,  by  execu- 
tors, where  a  perfon  has  devifed  lands  to  them,  to  be  fold, 
for  the  payment  of  his  debts*  1  P.  Urms.  430. 

A  debt  devifed  by  the  tcitator,  is  not  to  be  paid"  by  the 
debtor  to  the  legatee  but  to  the  executor  who  can  give 
a  fufikieni  difcharge  for  it,  and  is  anfwerable  to  the  le- 
gatee if  there  befufiicient  auets.  If  an  executor  pa}  j.  out 
the  aflets  in  legacies,  and  afterwajds,  debti  appear,  of 
which  he  had  no  notice,  which  he  b  obliged  to  pay;  the 
executor  by  bill  in  Chancery  m;ty  force  the  legatees  in 
refund.  Chan.  Rep.  136,  149.  One  legatee  puid  £hal! 
refund  again another,  and  again:!  a  creditor  0:'  the  tef- 
tator,  that  can  ehr-rgc  the  executor  only  inequity:  but, 
if  an  executor  pays  a  debt  upon  fimple  contract,  there 
fhall  be  no  refunding  to  a  creditor  oil  s  higher  nature.  ? 
Pert.  360. 

The  following  extracts  from  Mr.  oV;  admirable ro'^s 
to  his  edition  of  Pttt  fPtSfftmf^  Kepurts  j  (1  P.  fi'm 
294,  679 \)  will  ferve  as  a  general  fummary  or  abridg- 
ment of  :?>e  determinations,  relative  to  the  application 
of  the  different  funds  of  a  teftatcr's  eftacr,  ia  payment 
of  his  different  debts. 

The  perfonal  effate  of  a  tefUtor  fball  in  all  cafss  lie- 
primarily  applied  in  difcharge  of  hh  prr/iettl  tUh  o- 
^eneraMegacy)  unlefj  ha  by  cvprefs  word^  or  •  . 
intention  exempt  it.  t  Atk.6z$  \  $Ati,  102:  Hnj^m^d 
\  ,  P*prt  3  P,  fPnf.  324:  French  v.  CbiJtjir,  \  £ro.P. 

3  T  C  ic;jc 
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C.  192 :  Pereyetv.  Rolertfov,  B:>b.  502 :  Walker  v.  Jack- 
Jm%  2  Atk.  624 :  Bt.d^eir.attY.  D<rse,  $  Atk.  2QZ:  Inebiauiu 
(i  )  v.  French,  ArJ>.  33  :  1  IMf.  Sz.  S.C  :  SamuA  v, 
I  £re.  C.  K.  144:  Ancaflce  (D)  v.  A/*;cr,  $r* 
Cj  /J.  454. — Yet  it  may  be  fo  exempted  ;  as  in 
BampfA.:v.  Wytdbam,  Pie.  Cb.  101  :  ffainr.vt  it>bt  v .  Bcnd- 
hwest  z  Vent, 718 :  >tf/r>4.  581  :  Siaftcton  v.  Cellule,  Talb. 
202  i  U'Jktr  v.  Jackfon,  2  aM.  624  :  Andcrton  v.  C 
I  C.  /?.  4^6,  7.  and  the  cafe  of  Kynajlon  fcf  Kynafou 
cited  there. — liAiday  v.  Bo-m-.j-i,  cited  t  #0.  C.  JP.  1 45  : 
//",     v.  a  £r».  7?,  /?.  6  j. 

Every  loan  creates  a  debt  from  the  lorrov>er  whether 
there  be  a  bond  or  covenant  for  payment  or  not.  Cope  v. 
C>pr,  zS.dk.  449:  /Xxe/v.  Price,  1  P.  U'mt.  291  :  Baljb 
v.  2  /\  ///»».  455  :  King  v.  3  P.  Hr»n  458. 

So  the  perfonal  eftatc  U>Jl  be  liable  nlrhough  fuch 
/    S»  j.'debt  be  alfo  fecure<t  by  mortgage.  Harwell  v.  /V/Vr, 

1  P  It'tns  291.  Ce/e  V.  Cope,  3  JV*.  449  :  Pockley  v. 

/<-..  1  /V/t  36  :  King  v.  JT/W,  3  P.  Wms.  360:  &l/fM  v. 
Hantoeh,  2  i#ri.  456:  Robinfon  v.  GVf,  1  /7a.  251  :  Belve- 
dere (E)  v.  Ro  lfrt,  6  £*.  ft  C  ^.—Phdips  v.  /V„///r, 

2  C  A?.  27T. 

So  lands  fubjecl  to  or  devifed  for  payment  of  debts, 
ihall  be  liable  to  difcharge  fuch  mortgaged  lands  either 
«lefccnded  or  devifed.  Ba< tbolontcnj  v.  May,  I  Aik.  487  : 
7'v.r-Ve  (MSS  v.  T  c  .'  v.  I  E)  1  C.%  240.  Even 
though  the  mortgaged  lands  be  devifed  exprefsly  fubjcel 
to  tb§  tmumkreenee,  2  P.  Wins.  366  :  Serif  v.  St.  EUy. — 
So  lands  defended  Ihall  exonerate  mortgaged  lands  devif- 
ed. Gallon  v.  Hancock^  z  Atk.  41 4.— So  unincumbered  lands 
and  mortgaged  lands  both  being  fpccifically  deviled  (but 
exprefsly  M  after  payment  of  nil  debts")  Ihall  contribute 
in  difcharge  of  fu«  h  mortgage.  Carter  v.  Bamardi/lon,  1 
P.  tPm.  50 5:  tBro.P.C.  I. 

Dot  in  all  thefe  cafes  the  debt  being  confidcred  as  the 
perfonal  debt  of  the  tefiator  bim/Af,  the  charge  on  the 
real  eftatc  is  merely  collateral.  The  rule  therefore  is 
otherwtfc  where  the  charge  is  on  the  ,  eal  cdzte  principally, 
although  there  be  a  collateral  perfonal  fecurity.  Covtntty 
fCoumcfk)  v.  Coventry  (E),  2  P.  Urms.  22  2  :  Freeman  v. 
Sdtmrds,  2  P.  Jl'ms.  A3 7  :  Wtifon  (E)  v.  Darlington,  zP. 
Ww.  664,  in  h  :  IVard  v.  Z,*  ZWfcy,  2  B>o.  C.  R.  316. — 
Or  where  the  debt,  although  perfonal  in  its  creation, 
wus  contracted  originally  by  another.  CofieV.Qf^  z 
Se.ik  4+9  :  B/tgot  v.  Ou  'btont  1  M  mt.  347  :  Lemon  v. 
V  ,  !  a  ,  1  . .  ^  I  :  kolnnfon  V.  Cre,  1  A't».  25  I  :  Par- 
fa,  v.  F>  it*  f-an,  Amb.  lie;  Latum  v.  Matins,  I  Arts.  312: 
Lai-jfin  v.  Hud/on,  I  /?•«.  C.  /J.  58 :  /V//>/u  V.  Bayntum, 
z  P.  ik"mt.  664.  in  k  :  SLi/to  v.  Shot  to,  ib  :  Bajjct  v.  Ptrtj* 
id.  tb:  TeuiarviBe  v.  Faweft  t  B,o.  C.  R.  $7  :  TweddcJl 
v.  T.-tddtU,  iHio.C.R.  101,  152  :  BjUiqjfittri  v.  tfatiur, 
2  Bio.  C.  R.  604. 

V/ith  jefpt^t  to  the  priority  of  application  of  ><yj/ 
aflcts,  whrn  the  perfonal  eftatc  is  either  exempt  <-r  ex- 
liaufted;  it  fcems  that.  I  irll,  the  real  ciUtc  exprefsly  de- 
vifed for  payment  of  debt*  Ihall  be  applied  :  Secondly, 
to  the  extent  of  fpecialty  debts,  the  real  ellate  dcfcer.dcd  : 
Thirdly  the  real  cftate  fpccifically  devifed  fubjedt  10  a 
general  charge  of  debts.  Gabon  v.  Hatcock,  2  Atk.  424: 
Pruh  v.  CV/Vr,  3  Atk.  566:  Wrid*  v.  Qmk%  2  B,o.  C.  R. 
261  n:  /)/<:/'<•.(  v.  'l'.;f.  Id,  25V»:  Dontcv.  Levi).  Id.  257. 

It  being  the  bbje$  ot  a  Court  of  equity  that  wir} 
claimant  upon  the  affcts  ot  a  deceafed  pcrfon  ftiall  be 
faiL^cd,  as  tax  M  fuel*  K0blf  can,  by  any  arrangement 


confident  with  the  nature  of  the  refpec\ivc  cliimf,  be 
applied  in  fatisf.tclion  thereof;  it  has  been  long  fettled 
that  where  one  claimant  has  more  th.tn  one  fund  to  re- 
fort  to,  and  another  claimant  only  one,  the  rWt  claimant 
ftull  refort  to  tint  fund  on  which  the  fecond  has  no  lien 
Lunoyw  A:bol  (D),  2  Atk.  446:  Lac.it/:  v.  Martins,  1  t'(z. 
312:  Mogz  v.  HoJgn,  2  fez.  53. 

If  therefore  a  fpeciahy  crediror,  whofc  debt  is  alien 
on  the  reil  aflets  receive  fatisfaflion  out  of  the  perfonal 
afters,  a  fimple  contrail  creditor  ihall  Hand  in  the  place 
of  the  lpecialty  creditor  againft  the  real  aflets,  fo  jar  as 
the  latter  (hall  have  cxluuilcd  the  perfonal  ailets  in  pay- 
ment of  his  debt.  2C.C.4:  Sagitevr)  v.  //.-•>,  1  Pirp, 
4,5  :  Neaie  v.  Ali".ci,  \Jl).  A'.  144:  Hl'/on  v. 
in?,  2  Van.  763  :  G alien  v  Hi  .o  k,  2  Atk.  — And  le- 
gatees (hall  have  I  lie?  fame  equity  as  againft  aifcts  defend- 
ed. Culpepper  v.  Afion,  2  C.  C.  117:  Boiumnn  v.  Reeve, 
Pre.  Cb.  578  :  Tipping  v.  Tippiag,  I  P.  U'm;.  730:  Lh  y  v. 
Gardner,  Bur.b.  I  37  :  Lutkmt  v.  LAgb,  Talb  54  — So  white 
landi  are  fubjectcd  to  payment  of  all  debts,  a  legatee 
Hull  iiand  in  the  place  of  a  Umplc  contract  creditor, 
who  has  been,  faiisfied  out  of  perfonal  aftt-ts.  Hajlewood 
v.  Pope,  1  P.  0PWr*3£t«  So  where  legacies  by  wi!i  are 
charged  on  the  real  eftatc,  but  not  the  legacies  by  codi- 
cil, the  former  Ihall  relort  to  the  rent  aflets  upon  a  de- 
ficiency of  the  perfonal  afTcts  to  pay  the  whole.  AfaflefSV, 
Ma  :c:,  1  i\  U'm;.  422  :  BHgb  v.  DarnUy  (E),  2  P.  IVmu 
620 :  Uy,k  v.  Hyde%  3  C.  R.  fjj. 

But  from  the  principles  of  thefe  rules,  it  is  clear  that 
they  cannot  be  applied  in  aid  of  one  claimant,  in  as  to 
defeat  the  claim  of  another  and  therefore  a  pecuniary 
legatee  ftull  not  ftand  in  the  place  of  a  fpetialij  creditor 
as  again  It  land  deuifuk ;  though  he  Ihall  as  againft  land 
defcended.  Scott  v.  Scott,  Amb.  383  :  Clifton  v.  Burt,  1  P. 
H'ms.  678 :  and  Hmfaand  v.  Pope,  3  P.  324  :  But 

fuch  legatee  Jha!l  ftand  in  the  place  of  a  mortgagee  who 
has  cxhaulled  the  perfonal  affcts  to  be  fatished  out  of 
the  mcrtgaged  prcmifes  though  fpccifically  devifed.  l.  .t- 
kins  v.  Lcigo,  Talb.  53  :  Fcrr/fter  v.  Ld.  Leigh,  jfyfb,  \JU 
for  the  application  of  the  perfonal  altets  in  cafe  of  the 
real  eftate  mortgaged,  docs  not  take  place  to  the  defeat- 
ing of  every  legacy.  Oneal  v.  Mead,  1  P.  Ifms.  603  : 
Tipping  V.  Tipping  id.j^o:  Da-Ac i  v.  Gardner,  2  P.  II ''/<;  '. 
1 90  :   Ryder  v.  H  'a;e-\  I  J.  335. 

It  i  now  fettled  that  the  Court  of  Chancery  will  not 
mat-Ilia1!  ;:fte:s  in  favoor  of  a  charitable  beijuell  fo  as  to 
give  it  effect  out  of  the  perfonal  chattels  it  being  void 
fo  far  as  it  touches  any  interest  in  land.  Mogg  v.  Hodges, 
2  Frz  5  :  :  Att  or  my  General.  V,  Tyndal,  Amb.  614:  FdUr 
V.BftigdCM,4*&,  704:  Hii.ard  v.  Tajlor,  Id.  7  I  3.  II.  and 
it  ts  to  be  obferved  that  none  of  the  rules  abovemeniioned 
fubfttl  any  fund  to  a  clas.Ti  to  which  it  was  not  before 
fubject ;  but  only  take  care  that  the  eletlion  of  one  clam- 
ant (hail  not  prcjuJice  the  claims  of  the  others.  2  /tth 
4^8:  1  /  Vc.  312. 

7.  Whoi  the  debts  are  all  difcharged,  the  legacies 
claim  the  next  regard;  whi.h  arc  to  be  paid  by  the  e.\  - 
cutor  fo  far  as  hi*  ifleta  wiil  extend:  but  he  may  net 
give  hirnfelf  the  preference  herein,  as  in  the  Cafe  cf 
debts,  tf'trn.  434:  z  P.  IVtns.  25.  Sec  title  Le^a  >  — 
The  afl'ent  of  an  executor  to  legac'-cs  is  held  ncccfiary 
to  entitle  the  legatee;  but  as  thi>  allent  may  be  com- 
pelled, fee  March  97,  it  docs  not  feem  neccfl'ary  to  ftate 
tiic  t&tCL  of  a  diflcnt  where  there  arc  alTets  fufiicteut  to 
•  anfwer 
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fin  Aver  both  debts  and  legacies.  "Where  there  are  not  afters 
the  affrnc  of  the  executor  to  a  It-gacy  would  fubjeel  him 
to  a  devaftavit. — See  Co.  Litt.  Krii;v.  ta8  :  Perk. 

570:  JV«ta£  5 -S-  S43  *  4 =3  :  Cr£  fes.  7*9.  and 
this  Dicl.  title  Lrgecy, 

^  8.  When  all  the  debts  and  particular  legacies  are 
diiJurged,  (l;s;  fjj^lus  rtf  rfil'iuum  my  It  be  paid  to  the 
Refiduary  Legatee,  if  any  be  appointed  by  the  will;  and 
if  there  be  none,  it  was  long;  a  fettled  noLion  that  it  de- 
volved to  the  executor's  own  ufe,  by  virtue  of  his  exe- 
eucorfhip  Feriitti  '25. — Bu twhatever ground  there  might 
have  been  formerly  for  it,  this  opinion  teems  now  to 
be  undcrllood,  with  the  following  reflriclion ;  thai 
although  where  the  execuror  has  no  legacy  at  all,  the 
rrjstktam  fhall  in  general  be  his  own,  yci  wherever  there 
is  fufricicnt  on  rhe  face  of  a  will,  (by  means  of  acom- 
pecent  legacy  or  othmiife)  10  imply  that  the  tcdnor  in- 
tended his  executor  fhculd  not  have  the  'reftdue,  the 
undevifed  furplus  of  the  eftate  (hall  go  to  the  next  of 
kin,  the  executor  then  {landing  upon  exactly  the  fame 
footing  as  an  adminiflrator.  Pnc,  C;.-nn.  323  :  1  P.  //".....■.. 
7,  544  :  2  P.  WW  3  38  :  3P.  43,  T94  :  S/ra.  559 : 
Lti.^ortv.  Lernjhe,  D*m.  Prvc.  28  April  1 777. 

The  refult  of  the  many  cafes  on  this  iubject,  (as  in- 
g-nioufly  ftated  in  a  note  of  Mr.  Cvx's  to  his  edition  of 
1\  If'ws.  ypj,  1,  p.  550,)  appear*  to  be  this. 

By  law  the  appointment  of  an  Executor  vefts  in  him  be- 
neficially, all  [lie  p«rrfonr.l  citateof  the  relator  not  other- 
wife  difpofed  of ;  but  wherever  courts  of  Equity  have 
feen,  e«  the/ait  <sf  tbs.nxitl,  fufiicient  to  convince  them  that 
the  teftator  did  not  intend  the  executor  to  take  the  fur- 
plus,  ihcy  have  turned  the  executors  into  truflees  for 
thofe  on  whom  ths  law  would  cad  the  furplus,  in  cafe  of 
a  comp'cie  intellacy,  1,  e.  the  next  of  kin  j  as  where  the 
executors  are  exprelsly  ealied  executors  in  trvjl,  or  where 
any  other  expretfions  occur,  flu- wing  the  otficc  only  to 
be  intended  them,  and  not  the  beneficial  intcrefh  Pring  v. 

itlrly.  OartUft)  1  P.  Hrmt.  158  : 
1  a  :  ZW  r.  Dittatt,  2  Br9,  C.R. 
\  Pro.  C-  R*  z$+  So  where  there 
,  but  the  name  of  the  refiduary 
Whtchr  v.  Shetrt  Mvfck  2 38  : 
Ctoyne  (Bilhop)  v.  T'ottng^  2  Vex,  91  :  Koitb  (Lord)  v.  Pur- 
diur,  2  Phetygp  Or  where  the  refiduary  legatee  dies  in 
the  lifetime  of  the  tettuur,  N.-r'^.'/j  v,  Ctijp.  7C-9  : 
Bcsxrtt  v.  BtnbtUr%  3  Br^  C.  R*  2#. 

£0  a  perwiiary  legacy  to  a  folc  executor  affords  a  fuf- 
£cient  argument  to  exclude  him  from  therefidue  ;  a%  it  is 
abfurd  to  fuppofe  a  teftatorto  give  exprefsly  #  part  of  the 
tar.ii  to  the  perfon  her  intended  to  tr.ke  the  whole,  Cwt 
v,  fffolfari  died  z  fern.  676  :  'JilUn  v.  firm-fit,  fit.  >  •. 
1 1  a ;  Dai  f  s  v.  Dfivrs,  3  P.  tV&s,  40*  And  it  is  fettled 
(noHvi rhftanding  the  cafe  of  Ball  v.  SWrA,  2  Fern.  675,) 
that  the  wife  being  the  executrix  fhall  makenodifFercncc, 
as  appears  as  well  by  the  cafes  mentioned  in  Pftrri^gton  v, 
Kmgktlrft  ( 1  P.  irtt.s,  544»  and  fry.)  as  by  2  /:'/■  M.  44 \. 
p.  53  :  Mm  tin  v.  R(U-.u%  1  B™.  G^fol-ff,  So  'ft pc- 
tiinidrj  legaciea  to  two  or  more  executors  fhill  exclude 
them  from  me  fnrplus.  P*t:t  v.  Smith*  1  P.  If  7;  and 
the  leveral  cafes  there  mentioned,  and  ■  Bfa  C  J'.  1  i  , 
Neither  wiil  legacies  to  the  next  of  kin  vary  the  rale. 
Andrew  v.  Clnrky  2  ftz,  162, 

iJjL  wherever  th£  legacy  is  wjtjfenr  with  the  intent  ihat 
the  executor  ihguld  take  the  *ho!e,  a  court  oi  equjiy  will 
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nnt  diHurb  his  legal  right :  and  therefore  where  the  gift 
tn  the  executor  is  only  an  except  hn  out  of  a  no?  her  legacy, 
it  (hall  not  exclude  him  from  therefidue,  be.aufe  it  u 
neceflaiy  to  make  fuch  exception  exprefsly.  Gr($$  v". 

F*grrs,  Prr.  &.  23I  ;  Bjfifa  V.  Hn&iM.  Pr^  C6.  263  \ 
Gra,n  !&  (Ld.)v.  Brtofirt,  (Dfs.)  %  P.  Wmt.  1I4:  Jtnts 
v.  tS^firtmbci  Prr,         Jl6:  'NftqfadVi   y$bnpnt  *  Atk. 

47 :  2  ^i.  444.  p.  58,  So  the  fame  principle  feems 
to  have  prevailed  in  tdmA*  1%  L^tiyjw,7  ^r^.  P.C.  ^n. 
So  a  legacy  to  one  only  of  two  or  more  e3 
exclude  neither  from  the  furplus  ;  becatlfe 
might  intend  to  fuch  a  one,  a  preference  ft 
•uxrtlj  v.  firanguin,  Pre.  C&  323  :  Ma/en  v. 
firs.  P.C  t:  Jvbtiftm  v.  T<w0t  cited  2  Frt 
(Bp.)  v.  frj/^  3  r«.  91  :  WUfai  v.  fvrt 
The  fame  rule  and  reafun  hold,  where  fev< 
licx  e  sts:i^:.\:I  pecuniary  legacies.  B>  ajhruigt 
2  jjfil.  69 :  SWff  v.  /f^r^,  J  5^.  C  ^.  328 : 
in  the  I  ail  cafe  the  following  were  objccled  as  authorities 
againft  the  determination,  viz  2  Vrnt.  677  .  Ch,  92  : 
2  361 ;  and  ^atridf  v.  Jrferwj,  Pre,  Ch.  160 ;  and  1 
Bro.P.  C\  t6;. 

Then  as  to  fhcijie  legacies  it  U  determined  that  a  fpe- 
cific  legacy  wiil  exclude  a  fo'e  executor,  Pat-ltlv^  Rwkf}\ 
2  rrrjrr.  425  ;  Sbutbat  V.  lfratjottt  3  jf/*.  226  :  Martin  v, 
Re6ffti>t  1  Br*.C.  R,  154.  and  alfo  that  diftia£t  fpecfftc  le- 
gacies of  untqual  value  tofeveral  execmo:s,  Hiall  not  ex- 
clude them.  BUttkhorne  v.  /va^#  2  A^.  27  :  and  the  lan- 
guage of  Lord  Ha>ihtick«  in  Seuibat  v.  W&tfin,  treats  fptr- 
cific  and  pecuniary  legacies  as  fianding  precifely  upon 
the  fame  ground  in  qucftions  of  this  nature.  See  title 

However  no  cafe  occurs  in  the  books  in  which  jt$m& 
fpecijit  legacies  of  ecju;;!  value  to  fevcra!  executors  have 
excluded  them  from  the  furplus.  And  the  argument 
which  fupports  this  rule  cs  to  ptcuniatyt  certainly  doe* 
not  apply  with  equal  force  to  $tt]ijk  legatees  ;  fmce  it  h 
very  probable  that  a  teltator  may  wifu  to  diJtribute  fpu*- 
cific  quantities  of  flock,  or  particular  debts,  CsV.  cjf<\ 
amongst  his  executors  in  fome  particular  m.  tr;  al- 
though  equally  in  point  of  value  and  confidently  with 
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With  regard  to  the  admifiion  of  pirol  evidence,  in. 
c.ies  of  this  kind,  fee  Rathfitld  v.  Carthf:,  2  P.  Wmt* 
tjH  ;  and  Rvilantt (D.)  v.  RutlarJ  (2>fs.)  %  P.  Wvn.  2 lo": 
and  Mr.  Ctx's  notes  on  the  former  of  1=10 fe  cafes. 

Concerning  the  Atitninifh'aiir  indeed  there  was  for* 
merly  much  debate,  whether oi  nc  \^  c*ouldbe  compelled 
tt>  make  any  dillribution  of  the  initrfta;--Js  el^ie.  Gotfal. 
^.  a,  r.  jz,  For  though  (after  the  adlrt^iniHratinn  was 
taken  in  efFecl  from  the  Ordinary,  ana  iT.  r.sferred  to  the 
refationi  of  thedeccafed)  the  fprrirual  coutt  etidc^voiirrdl 
to  compel  a  dilrribution,  and  took  bonds  of  thv  adraini- 
*ct  they  were  prohibited  by  the  tern- 
bonds  declared  void  at  law,  t  Lrv. 
\  Wsfu.  447,  And  the  right  of  the 
adrninitler,  but  alio  to  enjoy  exclu- 

3T2  apiAfg 
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fiv*fy,  the  cfixfli  of  bis  dtteafcd  wife,  depends  P.ilfon  this 
doctrine  of  rli-c  rommnn  law:  the  ftatute  of  frauds  declaring 
only,  that  the  llatutc  of  d  ill  rib  u:  ion  does  not  extend  to  this 
raff*  Bui  now  thefe  controversies  are  quite  at  an  end  ; 
for  by  the  ftatute  commonly  called  the  Statute  of  Diilri- 
buiion,  *t  ^  zy  O.  2.  ft  to.  (explained  by  29  C**i*.  a*  r. 
30.)  itis  enafted,  thai  the  furplufage  of  inteftaies'  eitatcs, 
^except  of  ^'rtHf1.'*  cwr'  tif  which  are  left  as  at  common 
law*  „W.  19  tV.  a.*.  3,  ^  tj.)  fhaUf  after  the  ejiplrj- 
i  nn  0.  one  full  year  ftotn  the  death  of  the  inteftate,  be 
di  bihu:e<*  >:l  rhe  following  manner.  Qnt  third  ft  at  I  go 
;n  the  widow  of  the  i  rite  Rate,  and  the  redout;  in  equal 
r ri'uurtions,  to  his  children,  or  it  dead,  to  their  repre- 
fentatircs,  that  i*.  their  luteal  de&eod.ints ;  if  there  are 
no  children  or  legal  representatives*  fit  bft  Lit  rig,  then  a 
moicry  Jhatl  to  u.c  widow,  and  a  moiety  to  the  next 
of  kindred  in  *qual  degree  and  their  re  pre  (en  tat  We},  if 
no  widow,  the  whole  ft  all  go  to  the  children;  if  neither 
widow  nor  children,  the  whole  (hall  be  ilillributcd  among 
the  next  of  kin  in  equal  degree  and  their  reprefentativet: 
hut  no  reprefentttive*  are  admitted,  among  collateral** 
fa rt her  th.m  the  children  of  the  inte  Elate'*  brother!  and 
iillet**  496:  Ltrd Raym*  571. 

The ncxtof  ktndr--d, here  referred  to,  are  to  be  invefti- 
ga'cd  by  the  rules  of  eonfanguinity,  as  ihofe  who  are  en- 
t  tied  to  letter*  of  adminiLtration,  of  whom  fu&icicnt  has  al- 
ready been  faid,  {mitt,  III.)  And  therefore  by  thisftatute, 
the  mother,  as  well  as  the  father ,  fucceeded  to  all  the 
perianal  efFects  of  their  children,  who  died  inteitate,  and 
without  wife  or  Iflue ;  in  exclufion  of  the  fons  and  da  ugh* 
teri,  the  brothers  and  fillers  of  the  deceafed.  And  fo  the 
law  flitt  remains  with  refpect  to  the  father;  (See  1  lf. 
U  «;r4«.)  And  the  father  need  not  admini.ter.  [Pr.  Cb. 
160.)  But  by  Stat.  1  Jac.  17,  if  the  father  be  dead, 
and  any  of  the  children  die  intellate,  without  wife  or  iituc, 
in  the  life- time  of  the  mother*  fhe  and  each  of  the  re- 
maining children,  or  their  representatives,  JhalJ  divide 
his  effeits  in  equal  portions. — And  in  cafe  a  man  die 
fearing  a  wife  and  a  mother  and  brothers  and  fiiWs*  the 
wife  thai]  have  only  a  mtuffy,  the  remainder  going  to  bis 
mother,  brothers  and  filters  equally.  1  P.  Wmt.  144. 

Thh  Statute  of  distribution  bears  in  its  principle  a  near 
re  Semblance  to  our  ancient  Engltjh  law,  previous  to  the 
Aatutc  of  wills,  by  which*  {See  G/iwil,  /,  2.  r*  5  :  £r-M- 
ton,  L  2.  r*  26  :  fk/al,  2.  e .  57  ;)  a  man's  good*  were  10 
be  divided  into  three  equal  parts;  of  which  one  went  to 
his  heirs  or  lineal  defendants,  another  to  Ms  wife,  and 
the  third  wat  at  his  own  difpofal  -t  or  if  he  died  without 
a  wife,  he  might  then  difpofu  of  one  moiety,  and  the 
™hcr  wenc  to  his  children.  And  fo  it  he  had  no  children, 
the  wife  was  entitled  to  one  moieiv,  and  he  might  be- 
queath the  other;  but  if  he  died  without  either  wife  or 
itTue,  the  whole  w,u  at  his  own  difpofal.  The  lhares  of 
the  wife  and  children  were  called  tneir  reafrwU*  parts  % 
add  the  wr it  dt  rat'wabili  far tt  b&mttm  was  given  to  re- 
cover them.  F.      B.  1 22. 

Ey  the  fame  Statute  of  difbi  but  ions  it  is  directed  that 
no  child  of  the  intellate  (e*ecpt  hi*  heir  at  law,)  on  whom 
be  fettled  in  his  life-time  any  eftatc  in  lands,  or  pecuniary 
portion,  equal  to  the  dillribunve  (hares  of  the  other  cbil- 
tirm.  fhall  have  any  part  of  the  furplufage  with  iheir 
L'othrrs  and  fillers ;  but  if  the  ellates  fo  given  them,  by 
*.',)  of  advancement,  are  no;  quite  equivalent  to  the 
1 


other  mares,  the  children  To  advanced  mall  have  fo  much 
only  as  will  make  them  equal.  And  this  with  refpect  to 
goods  and  chattels  U  part  of  the  ancient  c u  Horn  of  Lm~ 
dv-n,  of  the  Province  of  fort,  and  of  Scettaxd*.  and  witK 
regard  to  lands  defceadi ng  in  coparcenary*  that  it  hath 
always  been,  and  ftill  is,  the  common  Jaw  of  ExgI**iJt 
under  the  name  of  Utzbp*. 

It  may  be  obferved  that  the  doctrines  and  limits  of  rev 
presentation,  laid  down  in  the  ftatute  of  Diltnbution, 
Jcem  to  have  been  in  fome  meafure  alfo  borrowed  from 
the  civil  law;  whereby  it  will  Sometimes  happen,  that 
perianal  cStatec  are  divided  per  capiia,  and  Sometimes  ptr 
fiirpt.fi  whereas  the  Common-law,  knows  no  other  rule 
of  fuccemon  but  that^tr  fiirprs  only.  They  are  divided. 
ptr  tapua,  to  every  man  an  equal  fhare,  when  all  the 
claimants  claim  in  their  own  rights,  at  in  equal  degree 
of  kindred,  and  not  jure  rfpr+jcmmhmfy  in  the  right  of 
another  perfon.  Aj  if  the  next  of  kin  be  the  inteftate'* 
three  brother*.  A.  it.  and  C ,  here  his  enefls  are  divided, 
into  three  equal  portions,  and  distributed  per  capita^  one 
to  each  :  but  if  one  of  thefe  brothers.  A,  had  been  dead 
leaving  three  children,  and  another,  E,  leaving  two; 
then  the  distribution  muft  have  been  per /fhpti;  vix.  one 
third  to  A'st  three  children,  another  third  to  BJt  two 
children;  and  a  remaining  to  C*  the  furviving  brother: 
Yet  if  C.  had  alfo  been  dead,  without  iflue,  then  A*st 
and  B\  five  children*  being  all  in  equal  degree  to  the 
inteltate,  would  take  in  their  own  rights  per  capita-,  fisu 
each  of  them  one  fifth  parr.  Prec  Clone*  54- 

A  qucllion  hath  been  made,  if  a  father  die  inteftate,  leav- 
ing only  one  fon,  which  fon  alfo  dies  inteftate,  whether 
administration  fhould  be  granted,  to  the  next  of  kin,  of 
the /m in  or  of  the  fon  ?  The  latter  determination  hath 
been,  that,  by  this  ftatute  of  diftributlon  of  inteftatc'i 
cttates,  a  right  is  veiled  in  one  child,  where  there  is  one 
and  no  more  f>/*.)  a  r^ght  10       ^r  tne  an£l  Dy 

confequence,  if  he  die,  before  the  eflatc  is  recovered  and 
actually  in  his  poJTeiTion,  it  mufl  go  to  his  adminiftrator, 
and  not  to  the  adminiflraror  of  the  father*  Palmir  v. 
ALicBcki   3  Mud.  58:  Vide  Sirttwr  26,  and  a  /Int.  274* 

So  w  here  a  pcrJbn  died  imcftate,  leaving  two,  who  were 
next  a-kin,  in  equal  degree  to  him  1  one  of  them  died  in* 
teJtate  within  the  year,  and  before  distribution ;  adjudged, 
that  an  iMftnfi  was  vrficd  i*  him,  and  his  ne^t  of  kin 
fha£]  have  the  adminillration.  like  the  cafe  of  a  rtjfduoiy 
IttMttt  dying  before  probate  of  the  will*  {vm,\  his  next 
ot  kin  fhall  have  the  adminiilratiouj  and  the  next  of 
the  teftator.  5i#w*  35. 

9*  The  Statute  of  Diftributicns  exprefsly  excepts  and 
referves  the  cultoim  of  the  city  of  Lwuhn,  of  the  province 
of  Torkt  and  of  all  other  places  having  peculiar  cufowni 
of  dirtributing  inteilates'  effe^s.  So  that,  though  in. 
thofc  places,  the  re/lraint  of  deviling  is  removed,  their 
antient  cu Horns  remain  in  full  force,  with  refpec*  to  the 
e. late j  of  inteftates. 

In  the  city  of  Lortdut,  {id.  Rqm.  1319,1  and  province 
of  r«i,  (2  Burn.  EaL  Law  746.}  as  well  as  in  the 
kingdom  of  Sccthxd,  {[bid*  ~>&z.)  and  probably  alfo  »a 
W3est  (concerning  which  there  is  little  to  be  gathered, 
but  from  the  $tiit.  7  &  8  III*  c.  3S.)  the  erKrcls  of  the 
intricate,  after  payment  of  his  debts  axe  in  general  di- 
vided according  to  the  anticnt  univerfal  doi\rine  of  tlie 
pat:  retitaiilis,    If  the  deceafed  leaves  a  widow  and 

children, 
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children,  his  fubftanee  (deducing  for  the  widow's  her 
apparel  and  the  furniture  of  her  bed-chamber,  (which  in 
London  is  called  the  ttiidmfi  tbambtr)  is  divided  into  three 
pans,  one  of  which  belongs  to  the  widow,  another  to  the 
children,  and  the  third  to  the  adminiltraror ;  if  only  a 
widow,  or  only  children  they  ihall  refpeftively,  in  either 
cafe,  take  one  moiety,  and  the  adminiftrator  the  other, 

1  P.  tFmt.  14:  :  Soli.  246,— *If  neither  widow  nor  child, 
the  adminiflrator  mall  have  the  whole.  %  Sham*  175, — 
And  this  portion  or  At-ad  *****  part,  the  adminiftrator 
was  wont  to  apply  to  his  own  ufe.  [1  Frrm.  S53  I  f^rrn. 
133.)  till  the  Stat*  [  y«,  t  c.  ty.  declared  that  the 
fame  Should  be  fubjeft  to  the  ftatute  of  Diitribution. 
So  that  if  a  man  dies  worth  1800  /.  perfonal  eltate,  leav- 
ing a  widow  and  two  children,  this  cltate  lhall  be  divided 
into  eighteen  parts;  whereof  the  widow  fhalj  have  eight, 
fix  by  ihe  cuEtom,  and  two  by  the  itatuce  ;  and  each  of 
the  children  five,  three  by  the  cuttom,  and  two  by  the 
flatute;  if  he  leaves  a  widow  and  one  child,  (he  {hall 
have  lltll  eight  parts,  as  before ;  and  the  child  mall  have 
ten,  fix  by  the  cuftom  and  four  by  the  llatute,  if  he 
leaves  a  widow  and  no  child,  the  widow  lhall  have  three 
fourths  of  the  whole,  two  by  the  cuftom  and  one  by  the 
ftatute;  and  the  remaining  fourth  (hall  go  by  the  Astute 
to  the  next  of  kin.  It  is  alfo  to  be  obferved,  that  if  the 
wife  be  provided  for  by  a joinrure  belore  marriage  in  bar 
of  her  cuftomary  part,  it  puts  her  in  a  ftate<if  non-emiry, 
with  regard  to  the  cuflom  only;  (a  Vent*  665  ;  3  A  iVmu 
t6.)  bat  Hie  (hall  be  entitled  to  her  (hare  of  the  dead- 
man's  part  under  the  lt.ttur.cof  Distribution,  unlefs  barred 
by  fpecial  agreement,  t  Vnn»  15  :  1  Chan.  Step*  252.  and 
if  any  of  the  children  are  advanced  by  the  father  in  his 
life-time  with  any  fum  of  money,  (not  amounting  to 
their  full  proportionable  part)  they  fhall  bring  that  par. 
tion  into  hotchpot  with  the  reft  of  the  brothers  and  (if* 
teri,  but  not  with  the  widow,  before  they  are  entitled 
to  any  benefit  under  the  cullom  ;  (2  Freem.  279  s  1  Equ* 
Caf.  Ahr*  155  :  2  P>  Wmt.  526  ;)  but  if  they  are  fully  ad- 
vanced, the  cuftom  entitles  them  to  no  farther  dividend, 

2  P.  Wm.  527- 

Thus  far  in  the  main  the  cuftoms  of  London  and  of 
Twk  agree:  but  beftdes  certain  o:her!cfsmaterial  variations 
there  are  two  principal  points  in  which  they  confidcrably 
*  differ.  One  is,  that  in  London  the  (hare  of  the  children 
(or  orphanage  part)  is  not  fully  vetted  in  them  till  the 
age  of  twenty  one,  before  which  they  cannot  difpofe  of 
it  by  teltamcm  (2  ftm.  558,)  and,  if  they  die  under 
that  age,  whether  fole  or  married,  their  ft  are  mall  fur- 
vive  to  the  other  children  ;  but  after  the  age  of  twenty- 
one,  it  is  free  from  any  orphanage  cultom,  and  in  cafe 
of  inteftaey,  (hatl  fall  under  the  nature  of  Diltrtbutions, 
,  Ciw  537.  The  other,  that  in  the  province  of 
fork,  the  heir  at  Common-law,  who  inherits  any j and 
either  in  fee  or  in  tail,  is  excluded  from  any  filial  portion 
Or  rcafonable  part,  2  Bum.  754* 

VI.  1 .  Againft  an  edmuiifinmr  and  for  him,  action  will 
Jle,  as  for  and  againft  an  executor,  and  he /hat!  be  charged 
to  the  value  of  the  goods,  and  no  further  \  unlefs  it  be  by 
his  own  falfe  plea,  or  by  walling  the  goods  of  the  in- 
tc Elate.  An  executor  or  adiuunfinttor  thai!  never  be 
charged  tk  Unh  propriis,  but  where  he  doc h  fome  wrong  ; 
as  by  felling  the  .ellator's  goods,  and  converting  the  mo- 
ney to  his  own  ufe,  concealing  or  waiting  them,  or  by 


pleading  what  Is  falfe.  Dytr  irO.  *  Roll.  Rip.  295.  But 
this  plea  mull  be  of  a  fact,  within  his  own  knowledge. 
If  an  admiaijlrator  plead  pUne  udmini fir  omit ,  and  *tis 
found  againft  him,  the  judgment  (hall  be  ttt  boats  pro- 
frits,  becaufe  *t.s  a  falfe  plea,  and  that  upon  his  own 
knowledge,  z  Oo.  tot:  Contra  where  he  pleads  Arch 
a  plea,  and  that  he  hath  no  more  than  to  fatisfy  fuch  3 
judgment,  the  recovery  fhall  be  de  bom*  trfiatoris^ 
ts'c.  %  KoL  Rtp.  4.0Q.  This  mult  mean,  where  fuch  plea 
is  true  in  fact.  Upon  phni  admhdjls&'vit  pleaded  by  an 
aJ/rihttfirfit$rt  the  plaintiff  mull  prove  his  debt,  or  he 
fhall  recover  but  a  penny  damages,  though  there  be 
alTets;  becaufe  the  plea  only  admits  the  debt,  but  not 

the  {jStuntitm,   I  Sail,  296. 

Special  bail  is  not  required  of  admiuijiraton  or  executors 
in  any  action  brought  again  A  them  for  the  debt  of  the 
inteftate ;  except  where  they  have  walled  the  goods  of 
the  deceafed  :  nor  (ball  coils  he  had  againll  them.  Vide 
tit,  Cotfi.  Sec  Crs.  Eliz.  503  :  Teh,  i6»  :  Hut.6g\  *  /rV. 
Rep.  87  :  1  Saii*  207:  5  Sstfk.  106.  Not  even  on  a  writ, 
of  error  where  judgment  is  affirmed.  Where  an  admim 
Jtrflttris  plaintiff,  he  mult  mew  by  whom  adminif.rat.&tt 
was  granted;  for  that  only  unities  him  to  the  acTion: 
but  if  an  admiuijtrator  is  defendant,  the  plaintiff  need 
not  fet  forth  by  whom  adminijiration  was  granted,  for  it 
may  not  be  within  his  knowledge.  $idtlzSi  J  Lstftv* 
301.  Generally  an  adminijlmttt  (hall  be  charged  by 
others,  for  any  debt  or  duty  due  from  the  deceafed,  as 
he  himfelf  might  have  been  charged  in  his  life  time;, 
fo  fax  as  he  hath  any  of  the  in te (fate's  eftate,  to  dif, 
charge  the  fame,  Co,  Lit,  219  :  Dyer  14. 

If  a  man  have  judgment  for  land  in  a  real  or  mixed 
action,  and  for  damages,  and  then  die*  \  his  executor  or 
mdmimjhater t  not  the  heir,  ill  all  have  execution  for  the 
damages;  but  not  for  the  land.  Fin..  Admin.  53:  March  9. 

a.  For  the  goods  of  the  teftator,  taken  from  them, 
or  for  trefpafs  upon  the  land,  CsV,  Bzeativ*  may,  hefwt 
the  will  prcufdy  bring  aft  ion  of  trefpafs,  detinue,  6rY.  And 
if  they  fell  cattle,  or  other  goods  of  the  teJlator,  before 
the  will  is  proved,  they  may  have  aclions  for  the  money 
payable,  before  the  fame  is  proved,  OJfir*  Exec.  35,  It 
has  been  ruled,  that  an  executor  may  commence  an  aclion 
before  probate  :  but  he  cannot  declare  upon  it,  without 
producing  in  court  the  letters  teflamentary ;  he  is  not 
like  an  administrator,  who  hath  no  right  till  adminilrra~ 
tion  committed  ;  for  his  right  is  the  f.me  before,  as  after; 
probate  of  the  will,  and  the  not  proving  it,  is  only  so 
impediment  to  the  aftion.  1  Setfi.  503. 

[Probate  obtained  before  trial  of  the  action  feem* 
fufheient,  unlefboycr  of  tke  Utters  trjtamtvterv  is  demand- 
ed ;  for  it  is  of  the  wilt,  not  the  probate,  protert  is  made, 
and  on  the  trial,  for  any  matter*  relative  10  the  /<;;•  ■  a! 
etfrue,  with  tvhith  the  executors  hive  to  do,  the  ptobate 
uthe  proper  proof  of  the  will.  J.  M.} 

Executors  may  maintain  aclion  of  trover  for  gcodi 
convened  in  the  life  of  iht-  teLiitor .  Elm  y\.  .■it.-d 
bv  the  Stat.  Wejitu  z.  f  i  3  E.)  c.  23,  executor*  lhall  have 
a  writ  of  account,  and  the  like  afUon  arid.procefsj,  as  the 
teftator  might  h.ive  fi4d,— By  Suit.  3.  c.  7,  the  ex- 
ecutors may  bring  ail  ion*  for  trefpafs.done  to  their  tefta- 
tor* as  for  goods  ar;d  chattels  carried  away  in  his  life, 
and  lhall  recover  their  damages  in  the  fame  manner  as  he 
flioukl  have  done.— By  Stat.  25  E.  3. J?.  5.  c.  5,  rxecuttrp- 
cftxiiuiort  fhall  have  actions  of  debt,  account*. and  of 
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■■     taVrii  away  of  the rv  and  have  execu- 

tion c  f  ft.itutcj,  fcV.  and  Hull  anfwer  10  others,  fo  far  a* 

t     )  rfcOvrr  good  I  of  the  fiifl  vftatcr ,   09  (fie   1  -;' 

rv+Vj— As   to   protefs  agamft  Executors,  See 
9JF.3.  1.3. 

Formerly,  if  an  executor  walled  goods  and  left  an  ex- 
ecutor, and  died  leaving  nfTcts,  his  executor  fit  an  Id  not 
be  chargeable,  becaufc  it  was  a  pcribnal  ton.  z'/jfff;  lao  ; 
but  now  it  is  cthcjwiic  by  the  Star.  4  £35  ff'&'M. 
r.  14 

The  law  fubje&s  ifee  executors  to  every  perron's  claim 
and  afVton,  which  he  had  againfl  the  tefhtor,  except  as 
to  a  trefpafs  mi  et  <irmitsf$t*  committed  by  the  tcfUior  ; 
for  which  r<afonilic  executor  is  faid  to  be  the  teltator's 
a  Hi  g  nee,  and  to  reprefent  the  perfon  of  the  teflaior  r  but 
for  pcrfcnal  wrongs  done  by  the  teftator  to  the  perfon,  or 
goods,  tiff,  of  soother,  the  executor  doth  not  reprefent 
him  :  becaufc  peifonal  actions  die  with  (he  perfon,  Co. 
Lit.  2091  $R/{t.  89.  See  title  rfrtku. 

Nothing  can  be  debt  in  the  txtaaar,  which  was  not 
debt  in  the  teilator.  Cm.  Eft  z.  15 1.  A  pro  mi  fe  to  pay 
to  an  cx&uff}  when  the  icflator  jj  not  named,  is  not 
good*  CVs.  *fa£.  570,  But  a  leftator  may  bind  his 
enters  as  to  his  goods,  though  he  himfeSf  is  not  bound. 
Ibid.  And  an  exttxnr  may  recover  a  duty  due  to  the  tef- 
tator,  though  he  be  not  named,  Dyrr%%.  Action  lies 
again  ft  nn  txteuttn-  upon  ■  co]  literal  prom  ife  made  and 
broken  by  the  teilator,  Cro,  J,*c.  66  j.  The  legator's 
j*Jfttin?Jtt  to  do  any  collateral  thing,  as  to  build  an  houfe, 
&t-  v.  lu  ll  is  nor  a  debt,  binds  extent;  i.  Jerti.  Cent,  290, 
336.  Ajfiimpjit  lie*  upon  a  contract  of  the  teilator;  and 
the  reafon  is  the  fame  upon  a  promife,  where  the  teilator 
had  a  valuable  confideration.  Palm,  339,  Though  a 
debt  upon  a  fimple  contract  of  the  teilator,  cannot  be 
recovered  of  the  executor  by  a&inn  of  debt ;  yet  it  may  by 
esjptnjfjit.  1  £*-v,*oo:  9  Rrf>.  87. 

"*  If  t*Q  pcrfons  arc  family  bound,  and  one  of  them  dies, 
the  furvivor  only  (halt  be  charged,  and  not  the  other's 
executor*  Pafcb.  16  Car.  2,  Wijun  there  are  t*oa*tor~ 
tersf  if  one  cf  them  die*,  action  is  to  be  brought  againfl 
the  furvivingr*v«frart  and  not  the  txtiwior  of  the  deceafed: 
but  in  equity  the  tcLlaior's  goods  are  liable  in  whofefo- 
ever**  hands  they  are.  1  lsan,  304 :  Chun.  Rtp.$y. 

!f  there  be  no  alTets,  the  obligee  executor  may  fue  the 
heir  of  the  obligor  teilator  in  action  of  debt  upon  his  bond. 
1  Sulk,  304.:  1  UL  Mr.  57^ 

If  sn  cxe<y:or  reieaics  all  actions,  fuits  and  demands, 
it  extendi  only  to  demands  in  his  own  .  ight,  not  fuch  as 
be  |>ath  as  executor.  Shut.  ifji  An  executor  fh a  11  be 
charged  wiih  lent  in  the  datiaet1  if  he  h;uh  a  fiefs  ;  and  if 
be  continues  the  poiftmuii,  he  Jha  I J  be  charged  in  the 
tit  be  i  and  dcitnet,  in  refpeS  of  the  perception  of  the  profits, 
whether  he  h'h  ailets  or  not.  1  Lev,  12J.  Hut  an  ex- 
ecutor is  not  juabls  in  tjjfl  iffbtH  <*nd  .'ttim-t  for  part,  and 
in  the  ii.;iRtt  f  s  the  otJv t  part;  becauie  they  require 
federal  jufi^m^ir-i,  •yr*.  D  bvt/j  prvprih  for  the  Ai'ti  .miu 
AtthsU  and  tk  fonil  •tfiaiaiti  for  liie  dttmrt.  3  Lev,  74.  See 
tirle  Ddi  t  ard  Dttuit!> 

If  an  emtitar  has  a  term,  and  the  rent  refers  J  it 
man  than  the  value  oi  b^pi  .  1  action  bmughi 
againll  him  for  tt  in  the  Xrhtt  and _W  r'^  m  may  ple^d 
the  fpqcial  matter,  wtz  TL.t  *#  'mh  «  aitdi  mat 
Hit  ;**d  tt  tftyi  Vakt  \  m  •  -n>,  A\*d  deawiwJ  j  •': 
laent  if  he  011^ Jit  aot  r  J  vuarped  la  kiidiJkrww*  tfmium . 
i 


iri<d  be  cannot  waive  the  leafc  ;  xvithout  renouncing  the 
•  *hu:c  exL-<;u;orUiip.  1  z^. 

Cue  exe-utcr  1  jnnot  re^uTarly  fba  sr.othcr  at  law  |  h-M 
he  may  have  relief  in  equity:  Iti  rfx  eve  of  the  U>» 
a  J I  ftre  but  as  one  executor;  and  maft  aclfs  done  bv.  or  ro 
any  of  tbtm,  are  eftecmed  ac^doiic  by,  or  to  all  of  thtm. 
I  RaL  Abr.$\%.  If  where  one  executor  is  feed,  he  p]eaj 
that  there  is  another  executor,  he  ttizht  to  fktw  th^t  he 
huth  athuniftrreil.  i  Lev.  16  J .  And  %<  wiy  thai  fiJmtm- 
Jlen  ii  ta  bt  fued  is  anient  againfi  extc^ tin  j  but  acTtitjni 
brought  fa  c&cmtrJ  are  to  fo  in  n  ?.<:  aftk.-m,  though 
fome  do  not  lake  upnn  them  tne  cxecntorfhip.  1  Rvl. 
914:  Jenk.Ccnt.  iod>  \oj>  If  any  executor  refufes  to 
join  in  an  aft  inn,  with  his  co-executors,  \c  mull  be 
JvHtmQntii  and Jevefstf,  • 

An  executor  is  not  di fabled  by  outlawry  to  foe  Ebl  \ht 
debts  of  the  icflator. 

By  the  Star,  offt  au  fs  zyCa  .i.e.  3,  No  adion  fhalt 
charge  an  executor  to  anfwer  damages  out  of  his  bwri 
effatr,  upon  any  promife  to  another,  unlcfs  there  be 
be  /me  wit'iag  thereof  jigt&l  by  the  fatty  to  be  charged 
therewith.  See  tLam  v,  Haghtjt  4  Br*.  P.  C. 

By  Stat.  17  Cat  ,  z.  c.  8.  j  i,  On  any  ju4gm?nt  af:er 
\eid;.l,  had  by  or  in  the  name  of  an  executor,  oj1  ad- 
min iterator;  an  ad  .-3  in  i  lira  tor  Je  b^nh  m»  may  fue  forth  a 
fart  J  arfas  t  and  rake  execution  upon  fuch  judgment.  If 
an  exbcut&r  mtbes  hjmfelf  a  itfingcr  to  the  w!!t  of  the 
reftator,  or  pleads  V*  utilfita  executor  or  any  f/iffe  t>!,si , 
jmJ  it  h  found  aga  i  nil  hi  in,  judgment  fhalJ  be  Je  b-.nh 
propriis  :  in  other  cafes  Je  betih  fcftntorh.  Cr»+  Jac.  4^7. 

Iron  a  fcit?  facias  again  ft  an  executor,  the  fteriJF  re- 
turn a  dt-vaftavit  j  ihe  pliinttff  flufl  have  judgment  and 
execotioli  de  knh  /^.v  Ht  of  t!ie  defendant :  and  if  se/Aa 
b**ta  be  returned,  he  may  have  a  '$j$as  ad  fat'tsfaricitJ.  or 
anr/^.  i.Ndf?$i'.  Dpr  jgj.  But  one  executor  flwll 
not  be  charged  with  a  dt vajf-n-vii  made  by  his  conapa* 
nion  ;  for  the  act  of  one  frail  charge  ihe  other  no  further 
than  the  goods  of  the  teLlator  in  hi*  hands  amcunr  to, 
Gi>.  Ei%  318- 

If  an  executor  does  any  waJle,  or  m  if.  em  ploys  the  efljee 
of  the  deceafed,  or  doth  any  tiling  by  ncgii^t  nic  or 
fraud,  6>V,  it  is  a  dtvnftcsSti  and  he  fhalt  be  charged  fcr 
fo  much  out  of  his  own  goods,  li  Rep.  133.  And  a  urut 
executor  may  have  an  action  agartift  a  former  executor,  who 
waited  the  goods  of  the  deceafed ;  or  the  old  one  mi/ 
remain  chargeable  to  creditors,         H-M.  266. 

If  an  executor  takes  an  obligation  in  his  own  name, 
for  a  debt  due  by  limp  e  contract  to  tJie  tt-Jlatar,  this 
fhaU  cK.,T^c  h-m  much  as  if  he  had  received  the  money  i 
for  the  hew  fecurity  hath  extin^uithed  the  old  rrebt,  and 
is  jmp  a  payment  to  him.  Of.  cf  Ex.  158;  Titp*  to; 

I  Lrli.  189. 

60  if  the  ex-ecuior  fue«  a  perfon  in  trover  and  convex 
fiooj  in  which  he  has  a  Tght  to  recover  j  and  afterwards 
he  jud  ihe  defendant  come  to  an  agreement,  that  ht 
fhaU  pay  the  excLutor  fdeh  a  fum  at  a  future  day,  and 
the  part)-  fail*,  this  is  a  dtvafia-^lt  j  and  he  fhall  RnAvcr 
'm,  2  Lev.  1S9  :  H S.C:  1  J'on  474.  S  t\ 

lx  'ft  a  drt'sfitvit  permit  inter  til  to  run  in  a:  rear, 
and  then  luiftr  judgment  for  it  j  and  wane  of  aficts  to 
pay  before  the  incurrirrg  oi  k  by  the  adminiltrator  fhall 
nv:  bj  inLirnded  unlefa  it  be  exprefjy  pleaded.  2  Lt  ..)C : 
Hfl.  23  t  f  2|  »>r,  s.  j?-  ^faatdn  \\  L\>. 
.  An-exreutcf  in  o.fe  of  u  £tx4j$adii  h  in  nature  of  a 
truiLLt-  cf  an  tiUtc.  C/m-j.  Cfa  5^4. 
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EXECUTORY  DEVISE. 


EXECUTORY  ESTATE,  Is  where  an  rttate  in  fee 
Coated  by  deed  or  fine  is  ti  he  afurvseirds  executed  by  £Ht>y, 
IUayt  writ,  Li>afe>  for  years  rents,  annuities,  con- 

ditions. "iV.  arc  called  inherUan.e:*  i&tiii*  f.  //WTr  In/L 
at/3.  Ejiata  exttuinl  art  when  they  pafs  prcfently  to  |$e 
fcrfon  to  whom  conveyed,  without  any  after-act.  z  fajt. 
513.  Sec  "iilc  F.  . 

Executory  Devise,  The  Dcvife  of  a  fume  httrtk** 
A  Dcvife  that  ^-gjfci  at  the  depth  of  tbereftatw,  but  de- 
pend* On  fott}c  twtjxgetcy  which  inuil  happen  be /ore  ir 
cap  veil    1  £f .  Caf.  Mi  1 S6.  * 

An  executory  dcvife  differs,  from  a  remainder  in  three 
»cry  mateii.il  points,  I.  That  it  needs  noi  any  particu- 
lar ellate  to  fupport  it.  2.  Thu  by  it  a  fre-iimple  or 
oihfT  lefs  ciiatc,  may  be  limited  after  a  fee  (imple.  3, 
That  by  this  means  a  remainder  mav  be  limited  of  a 
chattel  intereft,  after  a  particular  cLlate  for  life  created 
in  the  fame.  See  tiiie  Reva-nda-  anJ  rCvsm.  172-—^ 

1 ,  The  firll  cafe  happen*  when  a  man  devifes  a  future 
efUte  10  arife  upon  a  ctmiingency :  and,  until  that  con- 
tingency hjppens,  docs  not  difpofe  of  the  fee  ilmplc, 
but  leaves  it  to  drftend  to  bis  heir  ar  law.  As  if  cue 
devifes  laud  to  a  feme  foie  acid  her  heir.*,  upon  her  clay 
of  marriage:  litre  is  in  effeel  a  contingent  remainder 
without  any  particular  eftate  to  fupport  it;  a  freehold 
curs  wet. tin     ir.fhfun.    Tiits  limitation  though  ir  would 

;  void  in  a  deed,  yet  is  good  in  a  will,  by  way  of  exe. 
CotOry  devife.  1  Shi  1  53.  For,  fincc  by  a  dcvife  a  free- 
hold may  pafs  without  corporal  tradition  or  livery  of 
feifin,  (a*  it  mult  do  if  it  pafles  at  all)  therefore  ft  may 
commence  fa  f titter*  ;  becaufe  the  principal  rcafon  wjjy 
it  cannot  commence  in  future  in  other  cafes,  is  the  nc- 
eeflity  of  aclual  ft- i  fin,  which  always  .operates  in  ft  it* 
ftntL  And,  /i nee  it  may  thus  commence  m  future,  there 
is  no  need  of  a  parucuSar  ehaic  to  fupport  it,  the  only 
ufe  of  which  is  to  make  the  remainder,  by  its  unity 
with  the  particular  elUie,  a  prefent  interelL  And  luncc 
alio  it  fellows,  thai  fuch  any  executory  dcvife  rot  being  a 
prefene  inter*  A,  cannot  be  barred  by  a  recovery,  fufiered 
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See  thil  Diet,  title 
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fi.tr  and  Rj 

s,  liy  exccuiory  devife  a  fee,  or  other  lei's  ejLuc,  may 
be  limited  after  a  fee.  And  this  happet  s  where  a  devi. 
for  devifes  his  whole  efbtc  in  fee,  but  limits  a  remin- 
der thereon  to  commence  on  a  future  contingency.  As 
if  p  man  devifes  land  m  A.  and  hi*  heirs  s  but,  if  he 
iitej  before  the  age  ol  twenty-one,  then  to  B.  and  his 
heir>:  this  remainder  aJfo,  though  void  in  a  dexd,  is  good 
bv  way  of  executory  dnife.  2  Mod.  zS-;. 

'ill  both  thefe  fpetifts  of  execotory  devifes,  the  ton- 
tingeurki  ought  to  be  fuch  as  may  happen  within  a 
reasonable  nine,  as  witljin  one  or  more  lite  or  lives  in 
being,  or  within  a  moderate  term  of  years  \  for  Courts 
of  ]uliiee  will  not  indulge  even  wills  fo  as  to  create  a 
he  2&bp*f<  » *'  287  i  1  Pfi'is* 
The  t,.mofl  length  thai  has  been  hi^ 
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therto  allowed  fur  the  contingency  of  an  executory  devife 
of  (fither  kind  to  happen  in,  is  thai  of  a  life  or  lives  in 
being,  and  one  and  twenty  years  nftcrw^rds.  As  when 
langjt  arcievife?  to  fuch  ur.born  fon "of  a  feme-covert  a& 
fhall  firii  atrain  the  age  of  twenty  one,  ind  hU  heirs; 
the  uimoft  length  of  lime  th^t  can  happen  btktc  :he 
eitjte  can  is  the  lite  of  the  modter  and  the  lu'^c- 
c^ucnt  infancy  of  her  ion>  and  this  baih  been  decreed  to 


be  a  good  cxe:utory  devife.  Ft'r.  z$i.  This  limit  wat 
taken  from  the  iim:  in  which  an  cllate  may  be  renJred 
unalienable  by  a  ilrid  fealemcnt*  An  execLKory  dcvife 
I  to  an  unborn  fon,  cf  a  ma",  may  he  fufpendea  a  few 
months  beyond  the  life  of  the  father  and  twenzy  one 
years  afterwards;  hy  a  poii humous  l>irt!», 

3.  By  eMocu'ory  dttife  a  term  of  years  may  bc^iven 
to  one  man  for  his  life,  and  afterwards  limited  over  in 
remainder  to  another  which  could  not  be  dane  by  deed  : 
far  by  law  thc^n:]!  i*rant  of  it,  to  a  man  for  life,  was  a 
total  difpbfition  of  the  whole  term  ;  a  Ufe  ellate  being* 
elLemcti  of  a  higher  and  larger  nature  than  any  term  for 
years.  8  Rep.  95. 

And,  at  iirtl,  the  courts  wrre  tender,  even  in  the  cafe 
of  a  will  of  teflraining  the  devifee  lor  life  from  alien- 
ing the  term,  but  only  held,  that  in  cafe  he  died,  without 
exerting  that  acl  of  ownership,  the  remainder  over  fbuuld 
then  take  place;  for  the  reilraint  of  the  power  of  alie- 
nation, especially  in  very  long  trrms  was  introducing  a 
fpecies  of  perpetuity.  B.w.  iw.Cbaiieh  23:  Djof^.  Burt 
foon  afterwards  it  was  held,  th^t  the  device  for  life  hath 
no  power  of  aliening  the  term  fo  as  to  bar  the  remati^ dej> 
jnan*  Dyer  358  ^  8  Rep.  96 ;  yet,  in  order  to  prL-vxnt  the 
dinger  of  perpetuitii ! .  it  was  fettled,  that  though  fnch 
remainders  may  be  limited  to  as  many  per  fon*  fuccef- 
flvely  as  the  devifor  thinks  proper,  yet  thoy  ruufl  all  be 
in  ejfe  during  the  life  of  the  hrli  devifee;  for  then,  at 
it  is  exprefod,  all  the  candles  are  lighted  and  are  con- 
fuming  together,  1*ind  the  ultimate  remainder  is  in  reality 
only  to  that  remainderman  itho  happens  10  furtive  the 
rcit.  It  was  alfo  fettled  that  fuch  remainder  may  ftot.be 
limited  to  uke  erTefl,  unlefs  upon  fuch  contingency  as 
mull  happen  (if  at  all)  during  the  life  of  the  firll  de- 
vifee. 1  Siii.  4  j  1 :  Slia*,       ;  5  P.  iPmu  35S. 

Having  faid'  thus  much  on  Executory  Devlfes  in  gene- 
tal,  f  ubfequent  in  formation  may  be  thus  divided. 

I.  OfExetiitory  TJevlfiri  of  Lancfi  */"  luhiritnnec, 
IF.  Of  EjceiuJcy  Dtrvifei  if  "Ihtnijh  l~ear$* 

I.  If  a  fartkulnr  rf<*tf  is  limited,  and  the  tnkeritanee 
poffei  &/t  (f  tbt  Jomr,  this  is  a  CMfingent  remamlir  %  but 
where  the  fee  by  a  devife  is  <v*ftrd  in  any  f--trfont  and  to  bt 
■irffrti  ii  itie-tbtr  fywf  ttfitirtgt:irjrt  (his  is  an  execuitry  th 
and  in  all  c:J-fes  of  ex  ternary  Jtvi/ij,  liic  elates  dcTcend  un- 
til the  contingencies  happen.  Re}-rn.  z&\  1  Luev.t.  7jp3. 
Where  a  ccr>/I*gsnf  eft  ate  limited,  ettpettdi  upm  et  freekcU, 
which  is  capable  of  fuppnning  a  remainder,  it  fBetJl  utvn 
be  tftnftri<eJ  stn  cxfrKftry  Jt  vfe,  luf  a  rtimiw/er.  And  fo  it 
is,  if  the  eftate  be  limited  by  word*  in prtifinit,  as  when  a- 
perfon  deviles  hu  lands  t&ihe  hsi.-s  r*f B  -ho  is  fiving, 
&e,  Thuugh  if  the  tame  were  to  »>.  heir  af  A, .aftef 
his  death,  ir  would  l>fc  as  good  as  an  executory  devife. 
a  Sohh4.  \lo  :  4  255, 

One  by  will  devifes  iand  to  his  mother  for  Tifc,  ancl- 
nfter  her  death,  to  bts  biibther  m  fee  3  provide  J,  that  if 
ht^.  wtfe,  being  then  rrfimt,  be  delivered  of  a  fon,  thea 
ihe  land  to  remain  j  him  in  fee,  and  dies,  and  ihr  fori 
is  born;  in  this  cafe  it  was  held,  that  the  fee  of  the 
brother  (hall  ceafe,  and  ve  ft  in  the  fbn,  by  "ay  ol  tit&i 
my  devife,  on  the  happening  *>f  <he  ^»//»j*»fy;  and 
h-ire  fuih  fee  elt'ite  enures  as  a  new  origin al  dcvife  to- 
uke  efr'ta  when  -he  firll  fuils.  ^erj^iay  :  c  •.  _  ... . 
592.  hremeittfa ttf  a  fie  may  not  be  limited  by  the 

rule* 
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rule*  of  law  a/ter  a  ff  fmph  ;  for  when  a  man  hath 
parted  with  hi*  w'jt/f  eftate,  there  cannot  remain  any 
thing  for  him  to  dtfpofe  of;  but  of  late  times  a  diliincTtion 
hath  been  made  between  an  abfdttte  fsejitnph\  and  a  fit- 
/tvtfJi  which  fitffwfi  npatf  n  contingent)' *  or  is  conditionally 
A  tied;  efpeciatly  where  fuch  a  contingency  may  happen 
in  the  courfe  of  a  feu?  ytas  ty  or  of  «rf  w  lives ;  and 
where  fuch  a  rtmaiaAcr  i,  limited  Ay  WjV,  it  i>  tailed  an 

CXfCKWy  drxif.  2  AV//!  jVir.  y*)j- 

An  ell  ate  devifed  to  a  fon  and  hh  heirs,  upon  condition 
that  if  he  did  not  pay  the  legacies  given  by  the  will  with- 
in fuch  a  time,  that  then  the  land  mould  remain  to  the 
legatees,  CtfV,  and  their  heirs  :  this  limitation  of  a  ft*  In 
remainder,  after  a  fie  tttriited  to  the  fon,  being  upon  the 
t*RiiB*tnty,  of  the  fon'*  failing  in  payment  of  the  Legacies , 
was  adjudged  good  by  way  of  executory  devife.  Crb,  EHx. 
S3  j.  And  where  the  father  devifed  lands  to  his 
youngell  fon  and  his  heirs,  and  if  he  die  without  iffue, 
the  eldeft  fon  being  alive,  then  to  him  and  his  heirs ; 
this  was  held  a  good  remainder  in  fee  to  the  eldeft  bro- 
ther, after  the  conditional  contingent  eJtate  in  fee  to  the 
youngeft,  as  depending  upon  the  pofiibility  that  he  might 
be  alive  when  his  youngell  brother  died  without  iffuc  ; 
and  his  dying  without  iffue,  was  a  collateral  determina- 
tion of  his  eftate,  whilft  the  other  was  living,  Godb.  z8z  j 
;  Xt-IA  J&r*  ?gS. 

There  can  be  no  extevtoty  drvife  after  an  efeat  entail 
gmrrally  limited*  becaufe  that  would  tend  to  *  perpetuity ; 
and  a  contingency  is  too  remote  whrre  a  man  mufl  ex- 
pect a  fee  upon  another's  dying  without  ijfite,  generally : 
Bat  Jjmg  without  ijfuff  living  another,  may  happen  in  a 
little  time,  becaufe  it  depends  upon  ate  life ;  and  there- 
fore  a  devife  of  a  fee-/5mp!e  to  one,  but  to  remain  to  ano- 
ther upon  fuch  .1  contingency,  is  now  held  good  by  exe- 
fvtmy  devtfr.  Crt.  fete*  69.J* 

If  a  device  be  "  to  A^  for  ever,  that  is,  if  he  (hall  have 
a  Ton  or  fans  w  ho  mall  attain  21 ,  but  if  A.  Jhall  die  with- 
out fon  or  fens  to  inherit,  that  (he  Ton  of  /V.  mall  in- 
herit ;*J  this  is  a  fee  in  A.  with  an  executory  devife  to  the 
fon  of  S.  who  (ball  take  if  A.  die  without  ifluc,  or  if  the 
i/Tue  die  before  21    1  Bra.  C  R.  447. 

If  a  devife  be  to  the  fecond  fon,  then  unborn,  of  A,  B. 
and  after  his  deccafe,  or  acceflion  to  his  paternal  ellate, 
then  to  his  fecond  fon  and  his  heirs-male,  with  remain- 
ders over  1  fuch  fecond  fon  of  A.  B.  when  born,  will 
take  an  ellate  in  tail*male  by  way  of  executory  devife , 
determinable  on  the  acceffion  of  the  family  eftate,  and 
in  the  mean  rime  the  lands  defcend  to  the  heir  of  the 
teflator.  1  Bloc* 

II.  It  has  now  been  long  fully  fettled,  that  a  term  for 
years,  or  any  chattel  intcreft,  may  be  given  by  an  ex- 
ecutory devife  to  an  unborn  child  of  a  perfon  incxilicncc, 
when  i:  attains  the  age  of  zt  ;  and  that  the  limits  of  ex- 
ecutory devife*  of  real  and  perfonal  property  are  pre- 
ciftly  the  fame.  Feartie* 

It  ii  very  common  to  bequeath  chattel- intcrefts  to  A. 
and  his  iilue,  and  if  he  dies  without  ifiue  to  B*  It  feems 
now  to  be  determined,  that  where  the  words  are  fuch  as 
would  have  given  A,  an  eftate  tail  in  real  property  ;  in 
cafe*  of  perfonal  property  the  fubfetjucat  limitations  are 
void,  and  A  has  the  absolute  intercft :  But  if  it  appear 
from  any  clanie  or  {ircualUuct  in  ;he  will,  that  the 


l  ti  llator  intended  to  give  it  Over,  only  in  cafe  A,  U<3  stn 
itlue  living  at  the  time  of  his  deaths  upon  that  event  the 

I  fubfequent  limitation  will  be  good  ai  an  executory  de- 
vife. See  Femu  and  the  cafes  reJcrred  to  in  Cox's  P.  if\ 
iii.  262. 

Formerly  where  a  term  of  years,  {which  i<  but  a  chat- 
tel) was  devifed  to  one;  and  that  if  he  died,  living  ano- 
ther perfon,  it  mould  remiin  to  the  other  perfon,  during 
the  refidue  of  the  term,  furh  a  remainder  was  adjudged 
void  ■  Tor  a  devife  of  a  1  battel  to  one  for  an  hour,  was  2 
a  devife  of  it  for  ever.  74.  But  it  wa>  afterwards 
held,  that  a  remainder  of  a  tirKt  ;o  vnet  ttfur  it  -was  iimited 
to  ar.ntht}  fm  };/>,  wii  good  ;  fn  a  cafe  where  a  tcttator 
having  a  term,  devifed  rhat  his  wife  Ihould  have  the 
lands  for  fo  many  years  of  the  term  as  fl*e  mould  live; 
and  that  after  her  t'enth  the  reliduc  thereof  Ihould  go  to 
his  foil  and  his  afligns ;  ar  d  this  was  the  nril  cafe  wherein 
an  executory  remainder  ol  a  term  for  years  was  adjudged 
gOOd.  JJytrlS},  558. 

A  perfon  poJtctlcd  of  a  term,  devifed  it  to  his  wife 
for  eighteen  years,  aod  after  to  his  el  deli  fon  for  life,  af- 
ter to  the  fon's  elde[t  i/fue  male  during  life  j  though  he 
have  no  futh  ilTue,  at  the  time  of  the  devife,  and  death  of 
the  devifor,  if  he  has  before  his  ou  n  death,  he  Ihall  have 
it  at  an  txtfutvry  thrift  ii?o/*6ri.  But  if  one  devife 
a  term  to  his  wife  for  life  ;  the  remainder  to  his  firJt  fon 
for  life,  and  if  he  dies  without  ifTuc,  to  his  fecond  fon, 
£^<  the  remainder  to  the  fecond  foni*  void,  and  no  exe- 
cutor}1 devife;  yet  where  the  dying  without  illue  living  at 
a  perfon  k5  death,  may  be  confined  to  one  life,  it  hinder! 
not  a  remainder  over,  1  Eq  Abr.  1 94. 

ExattUTj  tkviffi,  as  to  rem  ftsr  jtarj,  are  not  extended 
beyond  a  lift  or  fh/ei ;  they  oughr  to  arifie  within  the 
compafs  of  fire  life,  1  Saik.  229.  Where  there  is  an 
rxteutwy  devift,  there  needs  not  any  partittslar  tfwc  to 
fupport  it;  and  becaufe  the  perfon  who  is  to  take  upon 
contingency,  hath  not  a  pteftta  bur  future  intere/t,  hii 
eftate  canmt  be  barred  by  a  fUBwu  recovery*  2  Nelf.  Abr, 
797,798*  It  is  held  extcuivy  devifci,  and  limitations  of 
the  trtijl  &f  &  ttrmt  arego\erned  alike.  I  Fern,  134. 

LeiTee  for  years  devifed  alibis  term  to  his  fon,  and 
hit  will  was,  that  his  wife  ihould  have  the  otatpatito  a*J 
profit  of  the  lanAi,  during  the  minority  of  hb  fon,  trfc* 
and  he  made  her  fole  executrix,  and  died;  me  afterward 
proved  the  will,  then  Ihe  fold  the  term,  and  died ;  ad- 
judged that  this  fale  was  void  again  ft  her  fon,  becaufe 
it  fhall  be  intended  that  the  devife  to  the  wife,  Ihall  pre- 
eede  the  devife  to  the  fon,  though  it  followed  in  words, 
and  then  me  will  not  have  the  whole  term t  but  only  To 
much  thereof  for  fo  long  time  as  Ihe  Ihould  live,  before 
her  fon  came  of  age;  and  that  the  remainder  was  to  veil 
in  him,  upon  the  contingency  of  his  living  till  he  came 
of  full  age.  Plorv,  Cm.  53  -  S  '9* 

The  huiband  being  poiietfed  of  a  term  for  years,  de- 
vifed the  ttaje  itfdf  to  his  wife  for  her  life,  and  after  her 
death  to  her  ehildren  wpreferrefa  it  wa*  infjfted  for  the 
wife,  that  Ihe  had  the  whole  term,  the  devife  being  of 
she  ieafe  it0f,  and  the  lands  are  not  mentioned  through- 
out the  will  j  but  adjudged  that  the  wife  had  only  da 
efate  fir  fo  many  years  <f  the  ftttfe  as  jh<  JbcM  Ihe,  and 
that  fo  much  as  remained  unexpired  at  her  death,  was  to 
veft  in  the  children  upon  the  contingency  of  their  living 
at  that  time.  J  And.  6t :  ?2rf»».  91*  3  ^t0ff'  $9:  G<f^- 


EXEMPLIFICATION, 


EXE 


EX  I 


EXEMPLIFICATION  of  LETTERS  PATENT 

€tfc.  Sec  title  Evitbitct. 

EXEMPUFICATlpNE.  A  writ  granted  for  the  ex- 
emplification of  an  original  record.  Rr»:  On-**  290. 

EXEMPTION,  Bxemptto.]  A  privilege  10  be  free  from 
ferviceor  appearance;  as  knights,  clergymen,^,  are  ex- 
empted from  appearing  at  the  coun?y- court  by  flatute,and 
Peers  from  being  put  upon  inquefls.  6  Rfp.  zj.  Per  Tom 
feventy  years  of  age,  apothecaries,  &t»  are  alfo  cxemp:ed 
by  law  from  ferving  on  juries  ;  and  juftkes  of  peace,  at- 
torneys, from  pariih  offices  ;  z  InJI,  ^47.  There  is 
an  exemption  from  tolls,  &TV,  by  the  King's  Inter t  Patent  \ 
And  a  writ  of  exemption,  or  of  cafe,  to  be  quit  of  ferviog 
on  juries,  and  all  public  fervicc.  Slep.  Epitem  \z.\. ). 
See  farther  the  proper  title*  in  this  D fit. 

EXENN1UM  or  EXHENIUM.  A  gift  or  pre  fen  t  ; 
and  more  properly  a  new  year's  gift. 

EXERCiTUALE,  A  heriot  ;  paid  only  in  arm*t 
hones,  or  miliary  accoutrements.  Leg.  Eefav.  C<?nf*  1. 

EXETER*  By  letters  patent  nndir  t/ie  Great  Seal, 
the  fcite  of  the  caftleof  Exos  (part  of  the  dutchy  of  Cw/r- 
fltrai?)  to  be  granted  to  fome  perfons  appointed  by  the 
jofticei  in  quarLer-fcilions  for  the  county  of  Devon,  for 
the  term  of  99  years,  to  the  ufe  of  the  faid  county  and 
for  other  pubtic  ufes ;  under  the  ancient  yearly  rent  of 
10/,  per  annum  t  payable  to  the  crown.  Stat.  9  Ann.  e.  19* 

EXFREDIARE,  From  ex  and  the  Sax.  Fredc,  Friib. 
Peace,'}  To  break  the  peace,  or  commit  open  violence. 
Lcg*H.  I.e.  Ij. 

EX  GRAVI  QUERELA,  A  writ  that  lies  for  him  to 
whom  any  lands  or  tenements  in  fee  are  devifed  by  will, 
(within  any  city,  town  or  borough,  wherein  lands  are 
devifeabk  by  cuftotn,}  and  the  heir  of  the  devifor  enters, 
and  detains,  them  from  him.  Reg.  Orig.  244;  Old  Nat*  Br, 
Bj.  And  if  a  man  devifes  fuch  lands  or  tenements  unto 
another  in  tail,  with  remainder  over  aft  fee,  if  the  te- 
nant in  till  <  nter.  and  is  feil'ed  by  force  of  the  iittail, 
and  afterwards  dicth  without  itTue  ;  he  in  remainder  fttall 
have  the  writ  exgtavi  ^uertia  to  execute  tha!  devife.  New 
Ad.'.  Bf.  44  i .  Alfo  where  tenant  in  tail  dies  without 
iiTLic  of  his  body,  the  heir  of  the  donor,  or  he  who  hath 
the  rcverfion  of  the  land,  fliaH  have  this  writ  in  the  na- 
ture of  jl  formetkn  in  the  rtvtrter.  Hid.  If  a  devifor*s  heir 
be  ou.led  by  the  devifee,  by  entry  on  the  lands ;  he  may 
not  after  have  this  writ,  but  is  to  have  his  remedy  by  the 
ordinary  courie  of  the  common  law.  C#.  tit,  I J 1.— If 
toe  clumant'f  title  accrues  within  twenty  years,  th«  mo  si 
eligible  met  hod  of  proceeding,  is  now  by  Ejeftmcnt. 

EXHIBIT,  Exhttfiium,']  Where  a  deed,  Brother  writ- 
ing is  in  a  fuit  in  Chancery  exhibited  to  be  proved  by 
witnefies,  and  the  examiner  or  com  mi  Hi  oners  appointed 
certify  on  the  back  cUr,  that  the  deed  or  writing  was 
Ihcwcd  to  the  witnefs,  to  prove  it  at  the  time  of  his  ex- 
amination, and  by  him  fvvorn  to  ;  this  is  then  called  an 
exhibit  in  law  proceeding--  'Ten  fame  under  a  commiiTion 
of  bankrupt. 

EXHJ  BiTtG.  An  allowance  for  meat  and  drink,  fuch 
as  was  cullemary  among  the  religious  appropriacors  of 
churches,  who  ufually  made  ii  to  the  depending  vicar : 
the  benefaction  fettled  for  the  maintaining  of  fcholar*  in 
the  Uni verities  not  depending  on  the  foundation,  arc 
called  exhibition.  Farpch,  Atttiq.  304. 

EXIGfiNDARIES,  See  tvgaitr* 

Vol.  L 


EXIGENT,  or  Ert'gi  facias.]  A  writ  that  lies  where 
the  defendant  in  an  action  perfonu!  cannot  be  found,  nor 
any  thing  of  his  within  the  counry,  whereby  to  be  at- 
tached or  diftrained  ;  and  is  directed  to  the  fhtrifT,  to  pro- 
claim and  call  him  jive  esunty  court  dtijsf  one  after  ano- 
ther, charging  him  to  appear  upon  pain  of  orntawry:  It 
is  called  exigcatt  becaufe  it exaHetk  the  party*  i.e.  requires 
hi*  appearance  or  fotih-coming  to  anlwer  the  [aw  ;  and 
if  he  come  not  at  the  laft  day's  proclamation,  he  is  faid 
to  be  quinquiei  exafiui^five  times  exuded t)  and  is  outlawed. 
Ctvmp.  JnAf,  r  S  3 . 

The  iratutc*  requiring  proclamation*  on  exigents  award* 
ed  in  civil  actions,  arc  6  Hen.  8.^4;  31  Elin.  tip.  3. 
Exigents  arc  to  be  awarded  againfl  receivers  of  the  King's 
money,  who  detain  the  fame;  and  again G  confpiratorf, 
rioters,  tiff.  Stat*  18  Ed.  s.e,  1.  And  a  writ  of  procla- 
mation mall  be  iffucd  to  the  iherifFro  nuke  three  procla- 
mations in  the  county  where  the  defendant  dwells,  for 
him  to  yield  himfetf,         Stat.  31  Eii'^.e.  3, 

The  writ  of  exigent  nlfo  lies  in  an  indictment  of  fe- 
lony, where  the  party  indited  cannot  be  found  :  And 
I  upon  fuing  out  an  exigent  for  a  criinir.at  mitlcr  befar*? 
conviction,  there  fhall  be  a  wrii  of  proclamation,  t:"r- 
3  Ittjf.  31.  4  &  5  W.  id  M.  e.  n>  If  a  perfon  indicted 
of  felony  abfent  himfeif  fo  long  that  she  writ  of  exigent  ii 
awarded,  his  withdrawing  will  be  deemed  ayfrgAr  in  law 
whrreby  he  will  be  liable  to  forfeit  hi  , good* ;  un6  chougfi 
he  renders  himfelf  upon  the  exigent,  i.ltcr  fuch  with- 
drawing, and  is  found  Not  guilty,  it  is  faid  the  forfeiture 
fhall  ftand.  5  Rcj*.  mo  :  3  Jxjt.  332.  After  a  capiat  di- 
rected to  the  fherifr  to  take  and  imprifon  a  perfon,  &e, 
if  he  cannot  be  taken,  an  exigent  is  awarded  :  And  after 
a  judgment  in  a  civil  action,  the  exigent  is  to  go  forth 
after  the  jirlr.  capUs  ;  bot  before  judgment  there  mUl  be 
a  tafias,  aims  and  phriei .  4  /«//.  J  77.  tf  the  defendast 
bi  in  prifon,  or  beyond  fea,  &c.  he  01  his  cxecotors  may 
revcrfe  the  award  of  the  exigent.  Sec  funhtr  this  D'itz, 
title  Outlawry, 

EXIGENTER,  Exigeadariuu]  An  oPricer  cf  the  court 
of  Common  Pleas  ;  of  which  olricers  there  are  four  in 
number :  They  make  all  exigents  and  proclamations,  in 
actions  where  procefs  of  outlawry  doth  lie ;  and  aho  writs 
of  ftiptrfedtast  as  well  as  the  prxuhwvtMietj  upon  fuch  ex- 
igents made  out  in  their  offices.  But  the  ifluing  writs 
cf fmpefjideeti  is  taken  from  them  by  an  oficer  in  the  fame 
court,  co  nH  it  ate  d  by  letters  patent  by  £tng  James  the 
Fird. 

EX1GI  FACIAS,  See 

EXILE.  A  baniftiment,  or  driving  one  away  from  his 
Country.  And  this  exile  is  cither  by  reliraint,  when  the? 
government  forbids  a  man,  and  njabi  it  penal  to  re: urn; 
Or  it  is  voluntary,  where  he  leaves  his  counuy  u  jun 
difgult,  but  may  come  back  at  pleafure.  2  Lrv.  iq\* 

One  natural  and  regular  confequence  cf  perfonal  liber- 
ty, under  the  laws  of  England  is  that  every  Englifimax  may 
claim  a  right  to  abide  in  his  own  country  fo  long  as  he 
pleafes,  and  not  to  be  driven  fiom  ic  unlefs  by  fentence  of 
the  law.  Exile  and  Tranfportaiion  are  both  punilhments 
unknotvn  to  the  common  law;  and  wherever  the  latter  i'si 
inflicted*  it  is  eiihet  by  the  choice  of  the  criminal  himfejf 
to efcape a  capital  pimilhment,  or  by  the  cxpr&k  direct icn. 
of  t  orn  c  ft  a  t  u  te.  Sec  Magna  Cha  '  fa  ,e.  2  9 ;  w  h  ic  h  c>:  a  r^  f  ,  y 
declares  that  no  frecoian  Jhall  be  banilhed  un:cfs  by  the 
3  U  ifld^mcat 


EXILE. 


EXP 


judgment  of  his  peers,  or  by  the  laws  of  the  lantL  And 
fur  the  provifions  of  the  llnlw  Co.psu  hi,  ft.  $i  Car  2. 
r.  i,  '(termed  by  JSfotkfont  a  fecond  hfepia  Ckait*  and 
ibble  bulwark  of  our  liberties)  with  rclpccl  to  fending 
Engtithiiun  prifoner*  to  Sc9t!<iu.t1  I>elaxt/t  or  bey  mid  I  he 
fca* ;  fee  titles  7^//?  Imm/wiott ;   Habeas  Cerput. 

Soldiers  end  failofJ  form  uec$flary  exceptions  to  tlu-fc 
rule*  ;  but  it  is  fiid  the  King  cannot  even  conftitutc  a 
man  Deputy,  or  Lord  Lieutenant  of  Irdantf,  nor  make 
one  a  foreign  Ambafutdor,  againJl  hi|  with  Jmce  theft  in 
reality  might  be  no  more  than  honourable  exiles.  2  lnji.\b. 

See  farther  on  this  fubjecl,  tim  Diet,  titles  dfyuratfoit, 
CI  •'    .  t  'tioirt,  Trntt/porftHiou, 

f  \  ;  IUM,  Signifies  in  law  conftruflion,  a  fpoiling: 
And  bv  the  itarute  of  Marihitigt  it  i'erms  to  extend  to  the 
injury  done  to  tenets,  by  altering  their  tenure,  eject- 
ing them,  £*f>.  and  this  is  the  fenfe  that  Flan  determines, 
who  dillingotfhes  between  va/ruTu,  dcjtruQi*  and  txtitum  \ 
for  he  tell*  us  that  vafikn  and  .fc/ltuffia  are  aim  nit  the 
i  .mc,  and  are  properly  applied  to  houfes,  gardens  or 
woods;  but  txilitm  \%  when  li-rvaius  are  infranchi  fed,  and 
wards  unlawfully  turned  our  or  their  tenement!.  /VeM, 
j"  £.  1 .  rap.  1 1 .  See  Sitt/.  MtrlL  e.  25. 

KXiTUS, 1 iTue  rsr  01F  fpring  :  and  applied  to  the  ifiues 
or  yearly  rents  and  profits  of  lands,  Stat.  Wtfi.  2.  c.  45. 
See  title  Ijjuts. 

EX  LEG  A  LIT  US,  He  who  is  profecutcd  as  snout- 
Taw.  Leg.  Eifiu.Catjfrf.e.  38. 

EXMERO  MOTU,  Words  ufed  in  the  King's  char- 
ters and  letters  patent,  to  lignify  that  he  grants  ihem  of 
bh  cwwtil  tt«J  mot  trittiw,  without  petition  or  fuggef- 
tion  of  any  other:  And  the  intent  and  effed  of  tljcfe 
words,  is  to  bar  all  exceptions  that  might  be  taken  to  the 
charter  or  letters  patent,  by  alledging  that  the  Ring  in 
granting  them  was  abufed  by  fa] re  fuggcllions.  KiteL 
3^2,  When  the  word*  ex  aarc  mtiu  are  made  ufeof  in 
any  charter,  they  mall  be  taken  moll  ftrongly  again  Ji  the 
King.  1  O  Rrp.  45 1> 

EX  OFFICIO,  The  power  a  per fon  has  hj  virtue  of  an 
9$U*i  10  do  certain  a£te,  without  being  applied  to  :  as  a 
jufttce  uf  peace  mr.y  not  only  grant  furety  of  the  peace, 
a:  the  complaint  or  rrqtieft  of  any  perfon,  but  he  may  de- 
mand and  take  it  ex  cjici*,  at  difcretion,  l$c.  Dalt.  270. 

Ex  Officio  Informations*  Informations  at  the  fuit 
of  the  King,  filed  by  the  Attorney-General,  as  by  wrtueaf 
bh  t$c*s  without  applying  to  the  court  wherein  filed,  for 
leave,  or  giving  the  defendant  any  opportunity  of  fliew- 
ins*  C&Atfc  why  it  fhould  not  be  filed.  See  title  lnfm  nation. 

EXONERATIONS  SECT^E,  A  writ  that  lay  for  the 
King's  ward,  to  be  free  from  all  fuit  to  the  county-court, 
hundred  court,  led,  6fo  during  wnrdmip.  F.  N.B,  15J. 

ExoKtAATlONE  blfcC         AD  CURIAM  UaHON*.  A  WJIt 

of  the  fame  nature,  fued  by  the  guardian  0*  the  King's 
ward,  and  directed  to  ths  AierifTor  ftcwards  of  the  court, 
that  they  do  not  diltrsin  him,  Gfr,  for  not  doing  fait  01 
court.  Neu>Nat.Bs.  352.  And  if  the  Ihcriff  dilbraia 
tenants  in  ancient  demefne  to  come  to  the  JherifP*  torn 
91  leer,  they  may  have  a  writ  commanding  the  fhcriff  to 
Jar  ifc*  ibid.  359-  Likewjfe  if  a  man  have  tands 
in  divers  places  in  the  county,  and  be  h  con  (trained  to 
come  to  the  leet  where  he  is  not  dwelling,  when  he  rc- 
fidr*  within  tlie  precinct  of  any  other  leet,  then  be 
fiiall  have  th?s  writ  to  the  ihcrifT  to  difch^rge  him  from 


I  comtuj;  to  any  Olhfr  court  leet  than  in  the  hundred  wrier- 
he  d  we  lie  th,  fhidy  357 

i;>  '.it.'  common  Jaw,  parfons  ftnll  not  be  diflrained  to 
come  ro  court  Icets,  for  the  lands  belonging  to  their 
I  churches  ;  and  if  th*y  Lwp  th*y  may  have  the  writ  txmt* 
\  ratfatte  ffrttt,  &t.  F*  N,  B.  3.^4,  SofliJl  3  worn  an  hold- 
I  ing  land  in  dower,  if  (he  is  diftntined  to  do  fuit  of  court 
for  fnch  land }  when  the  heir  has  land*  fuJScient  in  the 
I  fame  county.  Ibid. 

EX  PARTE,  Of  the  one  part;  as  a  commiilion  in 
Chancery  r.v  pane,  i*  that  which  ia  taken  cut  and  exe- 
cuted by  one  fide  or  party  only,  on  the  other  party's  oe- 
f.;3e£iing  or  refilling  u>  jvin  :  When  bsih  plaintirT  and  de- 
fendant proceed,  it  is  a  joint  commiflion* 

F^x  faute  talis,  Is  a  writ  that  lies  for  a  hmtij  or  jv- 
etivrr,  who  having  auditors  alTt^ned  10  take  his  account, 
cannot  obtain  of  them  reafonable  allowance,  bm  is  call 
j  inroprifon.  And  the  courfe  in  this  cafe  U  to  foe  this 
writ  out  of  the  Chancery,  directed  to  the  (heriff  to  take 
four  mainpernor*  to  bring  his  body  before  the  barons  of 
the  Exrtidfuer  at  a  t  t-nain  d;iy,  and  to  warn  the  lord  to 
appear  at  the  fame  time,  F.  N,  IL  1  2  j. 

EXPECTANT,  Having  /elation  to  or  depending  up- 
on ;  and  this  word  is  ufed  in  the  law  with  fee,  as /<v-fx- 

Extectavcy,  Ejfatex  fa  :  ztt  of  two  forts;  one  cre- 
ated by  act  of  the  p>firt/ttt  called  a  remainder  *  the  other 
by  aft  of  taitit  called  a  reu&jivn.  See  titles,  K,:thY;  Rc~ 
malitJcT  j  Xtvofon  ;  Exfcanry  Dcvife, 

EXPEDiTATET  Expt--Uti*r4.'\  In  the  laws  ofihcfirejj, 
fignihes  to  cut  out  the  bail  of  the  dog*s  fore- feet,  for 
ihz  prcfervation  of  the  King's  game  :  Eut  the  ball  of  the 
foot  of  a  maftiff  is  not  to  be  taken  out,  but  the  three 
claw?  of  the  fore*foot  on  the  right  fide  are  to  be  cut  oft* 
by  the  flcin.  Crump,  JuriJA.  1 52  :  Sltttrxexf,  cap*  16.  This 
reUtes  to  every  man's  dag  who  lives  near  the  forcll ;  and 
was  formerly  done  once  in  every  three  years  :  and  if  any 
perfjn  keeps  a  great  dog  not  expeditatc  J,,  he  forfeits  to 
the  King  3    4^.  ^InJ!*  30$.  See  tide  Faiv/h 

EXPED1T  ATvE  AR  GORES,  Trees  rooted  up  or  Cut 
down  to  the  roots.'** FU.ia,  tilt*  2.  e,  41, 

EXPEND!  TORS,  Perfona  appointed  by  commiilion- 
trs  ofjhvfri  to  pay,  dilburfe,  or  expend  the  money  coL- 
Jeered  by  the  r?x  for  the  repairs  of  fewers,  %fe.  when 
paid  imo  their  hands  by  theco3!oc?or5.  on  ihe  reparjtions, 
amendments  and  rcformationa  ordered  by  ttie  cumn.itrion- 
ers,  for  which  they  are  to  render  accounts  when 
thereunto  required,  lazvs  cf  Sturn  S7,  See  title 
SeWtrt.  The  ftesvard-  who  f'upervifes  the  repair  of  the 
banks  and  water- courfes  in  ihmwy  Mwjh,  is  called  the 
Expcnditw. 

EXPENSE  LITIS,  Coils  of  fuit,  allowed  a 
Or  defendant,  recovering  in  his  aclion,  SLe  title  Cvjls. 

EXPENSJS  MILITUM  NON  LEV  ANDIS, Sec.  An 
ancient  writ  to  prohibit  the  lhei  iff  from  levying  any  al- 
lowance for  knights  of  the  fhirc,  upon  thofe  that  hold 
land*  in  ancient  demefne,  Rtg.  Qrig,  26 1.  For  there  was 
alio  a  writ  ik  txptnjis  miiitum  levmulb,  for  levying  ex- 
pencci;  for  knights  of  the  parliament,  £aV.  Reg.  Ong.  19  u 
See  title  Pmliemttt 

EXPLEES,  The  rents  or  profits  of  an  eflatc,  Gftii  See 

F X P LO R AT Q R>  A  f .out ;  alfoa  huntfmmiOr  hafer, 
LX,OKTAT10N, 


E  X  P 


EXTENT. 


EXPO  ROTATION,  The  flapping  or  eanylngout  ihc  | 
native  commodities of  Ettglantl fur  other  countries ;  men- 
tioned in  the  ItaCntes  relating  10  the  Cujtovis.    See  this 
Dic\.  title  Ntrt>hathn  A8s~ 

EXKKITION  cp  DEEDS,  {hail  be  favourable,  ac-  ) 
cording  to  the  apparent  intern :  and  be  reasonable  and 
equal,         Co.  Lit.  313.  See  title  Deed. 

KX  POST  PACTO,  I*  a  term  ufed  in  the  law,  fig-  I 
nifying  fonunhing  done  after  another  t hi rsg  that  was  com-  | 
milted  before-    And  an  act  done,  or  eftate  granted,  may 
be  made  good  by  matter  ex p»ft  fa&iy  that  was  not  fo  at  ' 
Erft,  by  election,  EaV.    As  fomc times  a  thing  well  done 
at  firft,  may  afterwards  become  ill.  5  flr/>.  221:  8  &p« 
I46.  See  title  Statute. 

To  EXTEND,  Ex/mdere.]  To  value  the  lands  or  te- 
nements of  one  hound!  by  a  Itatute,  who  hath  forfeited 
his  bond,  at  fuch  an  indifferent  rate,  as  by  tlie  yearly 
rent  the  creditor  may  in  time  be  paid  his  debt.  AiV.  B< 
bee  the  next  article. 

EXTENDI  FACIAS,  or  EXTENT.  Extent*]  A 
writ  of  execution,  or  commiilion  to  the  ihcrafF  for  the 
valuing1  of  lands  or  tenements,  and  fume  times  the  atl 
of  the  filerifT  or  other  commiilioner  upon  this  writ.  Bic. 
313,  See  this  Ditt.  title  Execution.  This  term  ii  a]  fo  ufed 
for  the  e ft i mate  or  valuation  of  lands,  which  ivhen  made 
to  the  BUnoft  vJoe,  i>  faii  to  be  the  full  extent  j  whence 
come  our  extended  rents,  or  rack  rents. 

If  one  bound  to  the  king  by  fpccialty,  or  to  others  by 
Mature,  recognizance,  &t\  hath  forfeited  it;  fo  that  by 
the  yearly  rent  of  the  debtor's  lands,  the  creditor  is  to 
be  paid  his  debt ;  upon  this  the  creditor  may  fue  a 
writ  to  the  Cherift"  out  of  the  Chancery  to  deliver  him  the  I 
lands  and  goods  to  the  value  of  the  debt,  which  is  termed  | 
a  /■  <ue.  F.  N.  B.  1 3 1.  ThU  is  afrer  the  extent  directed 
to  the  fheriff  to  feiae  and  value  the  lands,  of  the 
debtor,  to  the  uimoit  extent.  4  Rep,  67. 

Lands  and  goods  are  to  be  appratfed  and  extended  by 
the  inquell  of  twelve  men,  and  then  delivered  to  the  cre- 
ditor, in  order  to  the  fariifaclion  of  his  debt :  every  ex- 
tent ought  to  be  by  in  qui  lit  ion  and  verdiCt,  by  the  StiU. 
Wrjhn,  2.  And  the  flu-riff  cannot  execute  the  writ  with- 
out ao  inquifuion   Crs.  j etc.  500. 

The  body  of  the  cognifor,  and  all  lands  and  tenements 
chat  were  Jus  at  ihc  time  of  the  flatuie,  irV.  entered  into, 
Of  afterwards,  into  whole  hands  foevcr  they  come,  are 
liable  to  the  extent,  z  1»/L  396.  But  eopyhald  lands  are 
chargeable  only  during  the  life  of  the  cognifor  j  and  may 
not  be  extended  by  elegit,  fo  as  to  admit  a  flrangcr  to 
have  intereft  in  the  lands  held  by  copy,  without  the  ad- 
mittance of  the  lord.  Lands  in  ancient  demffne,  an- 
nukies,  rents,  G/r,  arc  extendible.  1  Ret.  Ab>-.  Two 
parts  of  an  entire  rent  may  be  delivered  upon  an  extent 
by  the  IheriiT.  Cm.  £^.742.  But  if  the  cognifor  of 
a  flatuie  have  a  re  n  recharge,  and  before  the  extent  he 
purchafe  parcel  of  the  land  ;  the  rent  is  gone,  and  fhall 
not  be  in  execution  :  '  I  is  otherwise  if  he  purchafes  after 
extent  of  the  rent.  Dytr  ao&.  A  tcverfion  of  Jand*,  &>'i. 
may  not  be  extended  ;  but  a  plaintiff  had  judgment  for 
h»  debt  and  damages  de  rewift/te ittm  aecidtrit^  'and  a 
fpecial  elegit  to  extend  the  moiety,  ere.  a  Sid.  36  1 
Dyir  373. 

An  aavowfon  in  grofs  is  not  extendible  on  elegit,  &c, 
Stat.  Wefm.  a-  cap.  1  8.  An  office  of  trufl  cannot  be  ex- 
tended, bc^ufe  Vis  not  aftgnable  j  and  nothing  fhall  be 


extended,  but  what  m\y  be  aligned  over.  Ifafir  7. 
Though  an  oJrice  ii  extendible  in  equity.  CL-tte.  Rep.  JO; 
Goods  aid  chattels,  as  leases  for  years,  caitjr,  ift,  in 
the  cogniibr's  own  hand;,  and  not  ibid  for  valuable  ccn- 
fider^tton,  are  fubjefr,  to  the  extent.  As  the  lauds  arc  tn 
be  delivered  to  the  parry  at  a  reasonable  yearly  value,  fij 
the  £Oodi  Hi  all  be  delivered  in  extent  a;  a  price  that  ii 
rcafonable  :  And  on  a  fWe  facias  a  J  rtxtpttf/t&i*  the  cog- 
nifec  is  to  account  according  to  the  extended  vame ;  not 
the  rent  value  of  the  land.  Etardr.  1 1£,  If  the  extenders 
appraife  and  value  the  lands  too  high,  the  cogn'fee.  at 
the  return  of  the  writ  may  pray  tint  they  miy  ink?  J 
retain  the  lands  at  the  rate  appraifed  ;  and  then  'tis  f.iii 
he  may  have  execution  againft  their  latnds  for  the  dtbt ; 
but  tJii^  may  not  be  on  cfc%it>  Cro.  Jae,  1  Ji  has  been 
adjudged,  that  at  the  mum  of  the  wrii  the  cognifee 
may  rcfufe  the  lands,  ttfr.  extended,  if  over  valued.  Civ. 


Where  lands  are  extended  ac  under-valcc,  and  de- 
livered in  execution,  the  cognilee  ha;h  an  intereft  in  the 
l^nd,  which  cannot  be  diveikd  bv  linding  of  furplufage. 
Go.  Elix.  26G  :  Co.  Jar,  85.  The  cognifor  cannot  en- 
ter upon  the  cognifee,  when  fitthfadibn  is  racsived  for 
the  debt,  but  is  put  to  his  fart  fnrta*  on  an  extemi  1 
Though  00  an  degitj  the  defendant  m*>  enter  becatife 
the  land  is  only  awarded,  till  the  debt,  which  is  certain, 
is  fatiihed  ;  whereas  on  extent,  the  3?nd  is  to  be  held 
until  the  debt,  damages  and  cofls,  CJTV.  are  f.tti^ned  : 
And  the  cognifee  being  in  by  matter  of  record,  Ihali 
not  be  put  out  but  by  matter  of  record,  a  fiire 
facias  brought  againilhim.  4  Rep,  67  :  Martfj'j  R:?.  207, 
208,  Sidgu.  Where  is  tlte  dirTerenct:  *  Is  not  the  tenanc 
by  r%r>  in  by  matter  of  record  ? 

Alter  an  extent  returned,  a  llhemtt  fhall  go  to  the  fhe- 
ritT,  reciting  the  extendi farim  and  return,  and  command- 
ing that  he  deliver  the  goods  and  (amis  to  the  con u Tee 
(under  3  fiat  ate -ftaplc,  £sV.)  ft  pet  extrxttim  el  prelim  ill* 
habere  zwltrit.  P.  N.      131  :  Lufst.  432. 

The  cognifee  hath  no  abfolute  property  in  lands  by 
the  extent,  till  the  delivery  upon  the  liierate\  but  not- 
withllanding,  by  the  very  extent  they  are  in  cufodialtgh 
for  h is  benefit.  Gv.  Car.  106,  148.  No  acloal  feiun  can 
be  on  an  extent,  and  a  cognifee  of  a  nature  Jlaple,  &i. 
cannot  bring  tjeclinent  before  the  liberate  ;  nor  can  the 
(beriff  unon  tWl&itrAfi  turn  the  terttaaut  out  of  poflcf- 
fionT  as  he  may  upon  ^kub.fae.  pnffejfiwem.  1  Vent.  41, 
Where  there  is  an  extent  upon  a  ttaiuie,  and  a  bbtrate 
thcreuptirt,  but  not  returned,  yet  it  i>  good  ;  though  re- 
gularly, when  inquifnions  arc  taken,  the  Writ  ouyhc  to 
be  returned.  4  AV/>.  67  :  1  UiL  Ab*\  591.  The  iheriff 
may  be  iharged  to  make  a  return  of  his  writ,  if  lie  put 
the  cogr.ifecin  pclTellion  of  part  only  ;  and  fo  the  cog* 
jiii'ee  may  have  potfrflton  of  the  whole*  2  Neif.  Ah\  ff  A, 
Hut  it  is  faid  if  ►a  perfon  fuing  out  an  extent,  die  before 
the  return  of  a  writ,  the  iheiiff  may  not  proceed  in  his 
inquisition,  afterwards;  for  there  mult  be  a  prev- 
ention de  ww. 

After  a  full  and  perfccl  execuuon  had  by  extent,  re- 
turned, and  of  record,  there  fhall  never  be  any  tc-e^ 
tent  upon  an  eviction  •  Em  by  A/ar  32  Htn.^.eap.  5,  if 
lauds  delivered  in  execution  on  a  judgment,  nature  or 
recognisance  [hall  be  evicted,  without  fraud,  or  default 
of  the  tenant  who  holds  them  in  execution,  before  the 
debt  and  damage*  are  wholly  levied,  the  iccovtror  or 
3U2  conufee 


E. 


N  T. 


ermv>fre  mav  have  a  fclri  f<?titri  again  ft  the  per  fan  On 
whom  the  execution  v.a\  Krsl  fued4  his  heir?,  executors 
or  afrgn**  of  land*  then  liable,  returnable  in  ihe  fame 
L  rurr,  :o  days  after  the  telle;  and  if  the  clcfendaur 
r  .;kei  default,  or  {hews  not  caufe,  [he  Chancellor  or  Juf- 
trtfi  cf  the  court  where  the  /lire  fatiat  is  retained  Shall 
make  a  ntw  writ  of  the  like  nature  of  the  former  exe- 
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199.  It  pan  or  the  Janos  is 
3  hold  oter  the  refidue  01  the 
ifiedp  4  1?*^.  66.  When  lands 
Is  as  If  the  eognifee  had  taken 
a  Itafo  thereof  for  yean,  until  the  debt  is  fktisficd  ;  ar=d 
he  [jt  3SI  never  afterwards  take  out  a  new  execution  :  the 
cognises  having  accepted  the  land  upon  the  tfstawfc,  the 
law  prefumes  the  debt  to  be  forisficd.  1  Utm.  419.  An 
extent  was  filed,  ac.d  iho.:  .1  v.  ...  J.ii.  .n.  a-.i  :!  .n  hmi.. 
were  omitted,  the  court  would  not  grant  a  re -extent* 
S:J.  356-  By  St.it.  16  &  17  C  i.e.  (made  perpetual 
by  Star,  ai  ty  23  C.  r.  2  Owheo  any  judgment,  Itatute 
or  recognizance  fhall  be  extended  (within  twenty  years 
after  fuch  judgment,  had,)  the  fame  Shall  not  be 
avoided  or  delayed  bv  occafion  that  any  part  of  the  lands 
extendible  are  omitted  out  of  fuch  extent :  faving  to  the 
paries  whofe  land!  Hi  all  be  extended,  their  remedy  for 
contribution  againlt  thofe  whofe  lands  are  omitted;  ex- 
cept heirs  within  «ge. 

.  r l  a  '  •  /hTue*tand  is  delivered  10  the  fire, 

rift  to  be  executed,  the  property  of  the  goods  h  veiled 
by  ihe  ddrvt*yt  and  an  exient  afterwards  for  ilie  King 
cumes  too  late,  Onh.  113:  See  alfoi  EfocA.  AVr..  1294: 
D'»e.4ic.  399.  Stc  title  thil  Diet.  Exeattiui. 

F.XTINGUISFMENT}  from  Ut.  Extin^l  The 
Extinction  or  annihilation  of  a  right,  eftate,  fis&j  by 
itienns  of  its  being  merged  in,  or  confdidated  with,  ano- 
ther, generally  a  grejicr  or  more  extenfive,  right  or 
efl»ie,  Wbetevei  fl  right,  title,  or  imereft  is  deltroyed, 
or  taken  away  by  ihe  lcI  of  God,  operation  of  lavVj  or 
act  of  the  p-rtv „  this  in  many  bonks  is  called  an  Extin- 
i.Lit.  la?,*:  1  A9./..4.933. 
iguifhtnent  is of  various  natures,  as  applied 

i  uet,  and  ffityr:  Sec  mure  at  large  under 
wrhai  follows  will  give  fome  general  infer- 
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rxtnguiflted,  but  in  fufpence  for  a  time  ;  for  after  the 
term."  the  rtnt  IhaJl  revive.    $kmi  #  Ley, 

Extinguiihment  of  a  rent  is  a  delEroying  of  the  rent  by 
purchnle  of  the  Sand  ;  for  no  one  can  have  a  rent  going 
out  of  hi*  own  land  j  though  a  peribn  mult  have  m  big** 
tin  eft  ai?  hi  tbi  had,  ai  in  tbt  tintr  cr  tbt  nut  will  n*t  be 
(wind*  C*.Liit>  147.    If  *  pcrlbn  hath  a  rent-charge 


EXTINGUISHMENT. 

to  him  and  liij  heirs  ifl'uing  nut  of  landit,  and  he  par- 
chafrth  any  part  of  iUe  bnd  w  him  a:;d  his  heirs  ;  as  the 
rent  is  tntire  and  ifTuia  j  out  of  every  part  of  ilk-  land, 
the  whole  rcjjt-chsrge  is  extinguimej-  though  it  h  not 
touhtre  one  hath  a  irKt~fz><virr,  and  purehafeth  part  of 
the  |an.d  oq{  uf  wjiich  it  UTue<i  tf  .  Uing 
tim&k  according  TO  the  ralue  of  the  Jat»d4  fo  that  it 


deed  granteth  that  he  may  diisrain  for  me  rent  in  the 
refidue  of  the  Lr>d,  this  amuurtts  to  a  new  grant.  t>* 
Lit.  147.  See  titles  ih ant  \  £/rW, 

If  a  man  be  leiieJ  of  a  rent  charge  in  fee,  and  "rants 
it  to  another  and  his  heirs,  and  the  tenant  ;ttorn:  the 
grantor  b  without  remedy  fur  the  rent  in  arrear  before  his 
grant  ;  and  fuch  arrear?  become  as  ic  were  extinct. 
rattg&.+Qi  l  LiP,Mr.$94,  a\  made  a  Jeafe  for 
years  of  lands  to  another*  and  afterwards  granted  a  rem- 
charge  to  C,  A  who  dcvilVd  iue  faid  rent  to  the  (aid  A. 
H.  till  100/.  Iliauld  be  levied;  then  to  B.  <?.  and  died  I 
Adjudged  that  by  the  deiifc  to  the  rent  was  fuf- 

pcnded>  and  that  a  perfonal  thing  once  fafpended  by  che 
acl  of  the  party  \%  extinguilhed  for  ever.  Dm  J40. 

If  tenant  far  life,  makes  a  leaf?  for  years,  rendring  rent, 
and  afterward*  the  reverfioo  defcendi  tu  the  tenant  for 
life;  this  is  not  an  e.x:inguiJhmenc  of  the  term;  but  it 
i«  otherwife  If  he  have  the  reverfion  by  porchafe.  1  Co. 
Ripi  96.  A  join£<!nant  for  life  purehafes  che  land  in  rel 
verfjor*,  it  will  cxiinguifli  rjieeltate  for  life  fur  a  moiety, 
and  fever  thejoint- tenure,  a  fop.  60.  Land?  are  given  10 


i  of  their  bodies ;  though  they 
wntly,  and  fevcral  inheritances, 


\  :c  the  cJlatp  for  life  is  not  extinit:  Ctohb,  if  it  be  by 
fe&rrt  tffcpavtm  as  where  a  teafc  is  made  to  two  for 
their  lites,  and  after  the  lefTor  grants  the  reversion  to 
ihem  and  their  heirs,  here  the  life  citatc  wiil  be  ex- 
tinguimcd.  C^. Lit*  i Si. 

If  one  after  hh  title  begun  to  he  tenant  by  the  curtc- 
fv,  make  a  feolTment  in  fee  upon  condition,  and  enter 
for  the  condition  broken;  the  etlate  is  exuncl,  fo  that  if 
his  wife  die,  he  Shall  not  be  tenant  by  the  turtefy.  1 
R-p.  1  V.  1  t  rc  n:an  iiuii:  <:>  cikate  f>r  al<  own  Hi'-, 
and  for  another's  life  at  once  ;  the  elbtc  patr  outer  trfe  wilt 
be  cxtinguilhed  in  the  ettatc  for  his  own  life;  which  is 
greater  in  taw  than  the  o«her.  11  Rep.  87  :  Djo  J  J.  Sre 
Bro.  409 ;  il/w  94:2  AW-  rffo  *  8  a  t . 

When  the  fieehold  cometh  to  the  term,  the  c/hte  for 
yean  is  extin&.  i  Nt$M-tiQ.  Where  the  remainder 
of  a  term  i*  granted  over  to  another,  if  the  p;u-ty  in  pof- 
feOion  purchale  the  fee-firople,  taoogh  by  this  means  ht» 
interest  is  cxtinguillied ;  yet  thatfliall  not  dtfeat  the  re- 
v  ci  lion  at  y  interest,  to  foj  ,ct:  2  Ndf.  8  io» 

A  Hnet  of  lands,  wifl  extinguish  a  term;  and  by 
purchafc  of  an  eilate  in  fee^imple,  an  eflate-tatt  in  land 
isextina.  9  £40,139.  But  if  a  fce-JlmpIe  and  fee-tail 
oic-<ft  io^t uy  v.  1:1c  cUate-taii  wt\\  not  be  cxtm- 
guilhed,  3^1.61.  Defcent  of  lands  to  the  famt  perlbn 
who  has  a  term,  will  extinguish  the  term*  M*t  aSfr. 

When  a  leflbr  enters  tortiouSly  upon  the  le/Tcc  againlt 
his  confent,  the  rem  is  extinguished.  zL<^.  143.  But 
it  has  been  adjudged,  that  rent  is  not  orfinft  by  the  entry 
of  ihe  leflbr,  but  only  Suspended;  and  revives  by  ihe 
kflee*s  tc-enlry,  Djo  j6r.  An  infant  has  a  rent,  and 

purchases 
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purchafes  the  land  out  cf  which  it  is  ifTuing;  by  thii  the 
rent  will  be  fufprnded,  but  not  extindt.  ti<o.  E<i  n\ujb. 
A  nun  leflcc  for  years  takes  a  wife,  or  woman  Icitee  a 
hufb.ind,  that  hath  the  revcrfion  after  the  leafe  ;  here  the 
term  is  not  extinguished,  iz  Rep.  81.  See  title  Ba>on 
ami  Feme. 

Extikguishmot  of  CouMrtv.  By  porchafing  lands 
wherein  a  perfon  hath  common  appendant,  the.  common 
is  extinguifhed.  Cro.  Bihsi  594.  A  commoner  relcafes 
his  common  in  one  acre,  it  is  an  extinguifhmcnt  of  the 
whole  common.  $$»  .  <•'/>.  -.;o.  And  where  a  perfon 
haih  common  of  v&xetrgtj  if  he  inclofe3  any  part  o£  the 
land,  all  the  common  is  extinft.  1  Bronunl.  174. 

But  if  one  hath  common  appendant  in  a  great  watte, 
belonging  to  his  tenant,  and  the  lord  improve  part  of  the 
walle  leaving  fumcient;  if  he  after  make  a  feoffment  to 
the  commoner  of  the  land  improved,  this  will  be  no  ex- 
tinguifhmcnt. Djer  339  :  Hob.  172.  A  commoner  aliens 
part  of  his  land,  to  wiuch  the  common  doth  belong  ;  the 
common  is  not  extinct,  but  mall  be  divided.  2  S;ep.  Alt. 
1$2.  See  title  Common. 

Extixgu  t$HM ext  op  Copyhold.  It  is  hid  dawn  as 
a  general  rule,  that  any  act  of  the  copyholder's,  which 
denotes  his  intention  to  hold  no  longer  of  his  lord,  and 
amounts  to  a  determination  of  his  will,  is  an  extinguifh- 
mcnt of  his  OOpj  hold.  Hvtt.  8|  :  Cro.  21:1  Jon.  41. 

As  if  a  copyholder  in  fee  accepts  a  leafe  for  years  of  the 
fame  land  from  the  lord,  this  determines  his  copyhold 
cilate;  or  if  the  lord  leafcs  the  copyhold  to  another,  and 
the  copyholder  accepts  an  alignment  from  the  IcfTee, 
his  copyhold  is  cxtincl.  Most  184:  z  Co.  \6b:  Gotib. 
11,  lot. 

So  if  ■  copyholder  bargains  and  felh  his  copyhold  to 
the  leflee  for  years  of  the  manor,  his  copyhold  is  thereby 
extinguilhcd ;  or  if  he  joins  with  his  lord  in  a  feoffment 
of  the  manor,  his  copyhold  is  thereby  extinct,  for  theft 
are  acts  which  denote  hi*  intention  to  hold  no  longer  by 
copy.  Hvtt.  65  :  1  Jo n.  4 1 .  S.  C:  Co. h.  1 1 

So  if  a  copyholder  accepts  to  hoid  of  his  lord,  by  hill 
un^er  the  lord's  kaod,  ahi*  determines  his  copyhold;  foif 
he  accepts  an  eftate  for  life  by  parol,  if  with  livery,  this  is 
an  extinguifhmcnt;  otherwife  not;  for  without  livery 
nothing  but  an  citate  at  wiil  partes,  which  cannot  merge 
or  cxtinguifh  an  eftate  at  will,  t  At:.!.  159  :  Laub.  213. 

If  one  feiled  of  a  manor  in  right  of  his  wife  lets  lands 
by  indenture  for  years  this  doth  not  defiroy  the  cuftom 
ni  to  the  wife;  for  after  thi  death  of  her  hufband  fhe 
may  demife  i:  again  by  copy.  Cro.  £7/2.459. 

So  if  a  copyhold  is  in  the  hands  of  a  fubject,  who  after 
becomes  King,  the  copyhold  is  extinct,  for  it  is  below 
the  Majefty  of  a  King  to  perform  fuch  fcr  vile  fervices; 
yet  after  his  deceafe  the  next  that  hath  right  mail  be  ad- 
mitted, and  the  tenure  revived.  2  Sia'.Sz:  4O.  24:  Cro. 
Etiz.  252.  Sec  2  U»tt.  208  :  4  Co.  26  b:  Cro.  Elttt.  103. 
And  a  copyhold  ellate  is  extinct  whenever  it  becomes  nor 
demifeablc  by  copy.  CoiSi  CepyboLia.  62.  See  further  title 
CopyboU. 

ExTtNCuisHMi  NT  of  Deet.  I»  feme  fole  debtee  take 
the  debtor  to  huiband;  or  thcie  be  two  joint  obligors  in 
a  bond,  and  the  obligee  marries  one  of  them  ;  or  in  cafe 
a  perfon  is  bound  ton  feme  fole  and  another,  and  (he 
takes  the  obligor  to  hatband ;  in  theft  cafes,  the  debt 
will  be  extinguifhed.  8  Rep.  1 36.  And  if  a  debtor  makes 


the  debtee  his  exccato\  or  him  an  1  another  executory 
and  thry  take  the  execute fhip  dpOq  them;  or  if  the 
debtee  makes  his  debtor  exectitrr,  it  t<,  an  r\*:in- 
guiihrncnt  of  the  debt,  and  it  Hull  never  rerivr,  PUtuA. 

184 .  1  Sif/ir.  304.  l>ut  where  a  debtee  or  debtor  executor 
legally  refufeth ;  or  he  and  ethers  bting  made execurori 
thry  all  refufe,  then  the  debt  is  revived  again.  M.vtJ. 

185.  See  titles  Karen  an/  Fem-\  L'eerutor. 

It  is  agreed  as  a  general  rule,  that  a  creditor's  accept- 
ing a  higher  fecurity  thin  he  h.ni  before,  is  an  rxtinfaiith- 
tnent  of  the  fu  ll  debt;  as  if  a  creditor  by  Amp'e  rontr.icfc 
accepts  an  obligation,  this  extinguishes  the  hmp.'c  con- 
tract debt.  1  RA  .  At»:  470,  471, 604:  bCo.  44. 

So  if  a  man  accepts  a  bond  for  a  legacy,  he  cirmt  af- 
ter fue  for  his  legacy  in  the  fpirituil  court;  f~r  by  the 
deed  the  legacy  is  extinct,  and  it  ii  become  a  mere  utb; 
ftl  Common-law.  Tilt*.  38. 

So  if  a  bond-creditor*  obtains  jit men t  on  the  bond, 
or  has  judgment  acknowledged  to  hira,  heisnnot  after- 
wards bi:ng  an  action  on  the  bomf;  fcr  the  debt  is 
drowned  in  the  judgment,  which  is  a  fecurity  of  a  higher 
nature  than  the  bond.  6  6.  \\  t\ 

But  theft  cafes  mult  be  un.:cr'\">J  where  the  debtor 
himfelf  enters  into  thefe  fecuritics;  and  therefore  if  a 
flranger  give  bond  for  a  Ample-cent:-::  die  by  another, 
this  does  not  extinguifli  the  Ample  contract  debt;  but  if 
upon  making  tie  central ,  a  flranger  gives  bond  for  ir, 
or,  being  prefent,  promifct  to  give  bond  fcr  it,  end  af:cr 
does  fo,  the  debt  by  limple  conoraJt  is  extin^uiihed,  tho 
1  obligation  being  made  u/sn.  or  purfnani  to  ;bt  email.  2 
Ltun.  110. 

But  the  accepting  a  fecurity  of  an  inferior  nature  is  by 
no  means  an  extinguilhment  of  the  firft  debt ;  as  if  a 
bond  be  given  in  faiisfaftion  of  a  judgment.  Crc.  Jac. 
579  :  2  Bronanl.  29  :  Cto.  Jae.  649,  650. 

Alfo  the  accepting  a  fecurity  of  equal  degree  is  no  ex- 
tinguifhmcnt of  the  firft  debt;  as  where  an  oblige  has  a 
fecond  bond  given  to  him;  fcr  one  deed  cannot  determine 
the  duty  upon  another.  Cro.  Eliz.  304,  7 16,  727  :  1 
Brvwnl.  74  :  Lit.  Rrp.  58  :  Go.  G*r.  86. 

Though  a  bond  is  taken  for  a  fimplc  contract  debt,  yet 
if  it  ir  after  at  aft  of  bankruptcy ,  the  limple  contract  is 
not  extinguifhed  Sttan.  1042. 

By  a  releafc  of  part  of  a  debt  due  on  bond,  the  whale  is 
gone,  and  the  obligation  cxttuguijbel.  V»o.  Central.  80: 
I  And.  235. — Sec  further  titles  Accrptar.te:  BovJ. 

KxTJNGuisiiMhNT  u  f  Liberties.  Libci  tics  and  fran- 
chifes  granted  by  the  King,  may  fomctimes  be  extin- 
guifhed, and  fometimes  not.  Moor  474.  When  the  King 
grants  any  privileges,  liberties  or  franchife*,  which  were 
in  his  own  hands,  as  parcel  of  the  flowers  of  the  qrowri, 
fuch  as  bona  fdonuni,  fttgitivenn  (J  ut/a^mt'i nn ,  wJ.ts, 
ftrays,  deodand,  wreck  on  the  L\t,  is'e.  if  they  come  to 
the  crown  again,  they  are  drowned  and  extinct  tij  the 
crown,  and  the  King  is  feifed  of  them /we  &rtw.  but 
if  liberties  of  fairs,  markets  or  other  franchifes,  and 
jurifdiclions,  be  erected  and  created  by  the  King,  rlicv 
will  not  be  extinguifhed,  nor  their  appendnnces  ltvercd 
from  the  polTcffions.  9  Rep,  25.  A  man  has  liberties  by 
prefcription,  if  he  takfs  letters  patent  of  them,  the 
pre/cription  will  be  gone  and  cxtirct  ;  for  things  of  a 
higher  determine  thofe  of  a  lower  nsturc.  2  /V.  7.  5.  See 
title  King. 

ExTiNGL"  JJH  M£XT 
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Extinouishmtnt  of  Sekvicf.s.  The  lord  purchafes  or 
accepts  pared  of  the  tenancy,  our  of  which  an  intirc  fer- 
vice  U  to  l»  •  paid  or-lone  ;  by  this  the  whole  fcrvicc  will 
be  extincl :  but  if"  the.  fcrvicc  be  fro  bar. 3  public*,  then  no 
part  01  it  fli  ill  be  extinguiihcd  ;  and  homage  and  fealty 
are  not  fubject  to  extinguifhment,  by  the  lord's  purthal- 
ing  part  of  the  laud.  6  Rep.  1 ,  105  :  Co.l.t  t .; If 
the  lord  and  another  pcrfon  do  purchafc  the  lands,  where- 
out  he  is  to  have  fervices,  they  arc  extinct :  alio  by  feve- 
ranee  of  th:  fefvices,  a  manor  may  be  extinguished.  Co. 
/      14  •  :  1  A't  i,  2^7.  See  title  Ttnwc. 

Extinguishment  of  Ways.  If  a  mm  hath  a  highway 
as  appendant,  and  after  purchafes  the  land  wherein  this 
way  is,  the  way  is  cx;inc"r.  Ternn  tie  Lsy.  Though  a 
wjv  of  neceility  to  marker,  or  church,  or  to  arable 
land,  dfc.  is  not  extinguished  by  purchafe  of  ground, 
or  uniry  of  pofieflion.  I J  //.  7.  25  :  Co.  Lin.  155.  See 
title-  If'u.. 

EX  I IRPATIONE.  A  judicial  writ,  either  before  or  af- 
ter judgment,  that  lies  againll  a  per  Ion  who  when  a  ver- 
o::l  is  found  againll  him  for  land,  &c.  doth  malicioufly 
ovrrthrow  ;:ny  houfc,  or  extirpate  any  trees  upon  it.  Reg. 
JmA  15.56. 

EXTOCARE.  To  grub  up  lands,  and  reduce  theni  to 
arable  or  meadow.  Mom,  /big.lom.  2.  p.  7!. 

E  X  TORTION,  rxror/io,  from  ext.rq„tot  to  wrefl  away.] 
In  a  large  fuifr,  any  oppreffion  under  colour  of  right; 
It  is  ufually  applied  to  that  abufe  of  publick  jullice 
which  confiils  in  the  unlawful  taking  by  an  officer,  14c. 
b\  colour  of  h'.s  ojitef  of  any  money,  or  valuable  thing, 
from  a  pcrfon  where  none  at  all  is  due,  or  not  fo  much 
is  due,  or  before  it  is  due.  Cc.  Lit.  368  :  10  Hep.  icz. 
See  title  BriLry;  Fteu 

The  dilHnction  between  Inlbny  and  extortion  feems  to 
be  this.  The  former  ofFence  confiils  in  the  offering  a 
prefent  or  receiving  one  if  offered  ;  the  latter,  in  ,U>::.via- 
in*  a  fee  or  prefent,  by  colour  of  otficc. 

At  the  Common  law,  which  was  affirmed  by  the  fla- 
tu:e  of  IVeflm.  1.  c.  26,  it  was  extortion  for  any  minillcr 
cr  the  King,  whofe  office  did  any  way  concern  the  ad- 
mini  '.ration  and  execution  of  jullice,  or  the  common 
good  of  the  fubjeel,  to  take  any  reward  for  doing  his  of- 
fice, except  what  he  received  from  ihc  King:  though 
reafonable  fees  for  the  labour  and  attendance  of  ofheers 
of  the  courts  of  jullice  are  not  rcflraincd  by  llatutc, 
which  are  ilated  and  fettled  by  the  rcfpccYivc  courts ;  and 
it  has  been  thought  expedient  to  allow  thefe  olfkers  to 
take  certain  immediate  fees  in  many  cafes.  2  In/!.  209  : 
I  Inf.  149:  1  [imit.P.C.i.  68. 

The  taking  of  money  Vy  vhtut  of  an  office,  implies 
the  aft  to  be  lawful  ;  but  to  take  any  money  by  colour  of 
an  office,  implies  an  ill  action:  and  the  taking  being  for 
expedition  of  bufinefs,  is  judged  by  colour  of  the  office, 
and  unlawful.  2  h(l.  2c6  :  Co.  Lit.  368. 

Yet  according  to  foine  it  feems  that  an  officer,  who 
takes  a  reward  which  is  voluntarily  given  to  him,  and  1 
which  has  been  ufual  in  certain  cafes,  fur  rtie  more  dili- 
gent or  expeditious  performance  of  his  duty,  cannot  be 
laid  -o  be  guilty  of  extortion  ;  for  without  luch  a  frehmxum 
it  would  be  impolfiblc  in  many  cafes  to  have  the  laws 
cxecu  ed  *ith  vigour  and  fuccefs.  2  foil.  210:  3  Itjl.  149: 
Co.  Lit  368. 

But  it  has  been  always  held,  that  a  promife  to  pay  an 
ofaccr  money  for  the  dving  of  a  thing,  which  tnc  law 
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will  not  fuflcr  him  to  take  any  thing  for,  is  merely  void, 
however  Irctly  :-nd  voluntarily  i:  may  appear  to  have 
bren  m;:de.  1  Rd.  Ah .  16  :  1  Rot.  315:  Ar<>'  76 :  t 
j on.  65  :  Cro.  Eltz.  654  :  Moor  46  i  :  Cto.  'J/te.  103. 

ft  i«  extortion  to  oblige  an  executor  :o  prove  a  will  in 
the  bishop's  court,  and  to  take  fees  thereon,  knowing 
the  fame  to  have  been  proved  in  the  Prerogative  Court. 
Str.  73. — Or  in  a  merift  's  oificer  to  admit  a  prifoner 
to  bail,  upon™  agreement  to  receive  a  certain  fu;n  when 
the  prifoner  fhould  pay  to  a  third  perfon  another  fura 
of  money.  2  Hun.  914. — To  arrcll  a  man  in  order  to  ob- 
tain a  relcafo  from  him.  S  M  J.  189. — In  a  gaoler  to 
obtain  money  from  his  prifooer  by  any  colourable  means, 
S  Mud.  226:  Srr/7.  5 *c.—  Or  in  a  church-warden  colore 
officii.  1  StJ.  307. — la  a  miller,  if  he  take?  more  toll 
than  is  due  by  cuilom.  L  .'  A'  1  $<}.  Or  a  com  mi  lit  ry 
for  abfolution.  3  Leo.:.  268. — Or  a  Iny-mao  more  l^r 
his  ferry.  4  A/*/,  ici  — Or  to  feize  upon  the  place  where 
a  fair  is  held,  and  by  building  tlalJs  to  force  an  ex- 
orbitant price  for  them.  LJ.  Raym.  150. —  Or  in  an  un- 
der-lheriff  to  refufe  to  execute  procel's  till  his  fees  are 
paid.  Sulk.  330. — Or  to  take  a  bond  for Ibis  fee  before 
execution  is  fued  out.  //,/.  -  Or  for  a  coroner  to  re- 
fufe his  view  until  U.s  l-.cs  be  paid.  3  149. 

Extortion,  by  the  Common  lawi*  fevcrely  puaifhtd,  on 
indictment,  by  tine  and  ir.iprifonmcnt,  and  removal  of 
officers  from  the  offices  wticrcin  committed.  1  Hnvi.  P. 
C.  c.  68.  By  the  $/at.  3  lid'.  1,  Inlerior  offiters  of  jullice, 
&c.  guilty  of  ex'ortion,  are  to  render,  by  c.  26,  double, 
and  by  c.  30,  treble  value;  and  there  arc  divers  other 
(latutcs  for  punching  extortions  of  lhcriiFj,  bailiffs,  gao- 
ler?, clerks  cf  the  adife,  and  of  the  peace,  attornies.  and 
folickors,  l£c.  Sec  Stat*.  23//.  6.  re.  7;  9.  See  title  Six- 
riff.  3  3  Hem.  8.  c.  24  :  29  Eliz.  c .  4 :  1  Jac,  1 .  c.  1  o  :  9  ci? 
10  Hr.  3.  c.  41  :  to  \J  1 1  IV.  3.  (.  23  :  3  Go.  i.e.  15  :  17 
Geo.  3.  c.  26.  §  6.  As  to  the  extortion  of  officers  of  tiie 
culloms,  dillrair.ing  merchants  for  undue  charges,  &c, 
Se»-  Sntt.  28  //.  6.  c.  5;  and  this  Dicl.  title  Cufior^s. 

In  cafes  of  extortion,  there  mull  be  a  politive  charge 
and  that  the  perfon  charged  with  it  took  fo  much  i.t/5^;^ 
or  colore  officii ;  which  words  arc  as  efTcotial  as  pnJiioyi}  or 
fchnice  for  treafon  or  felony.  2  Swi,  680. 

Oliicers  may  be  jointly  indiclcd  of  extortion  as  they 
may  be  jointly  guilty  of  the  ofFence.  1  S*H.  382. 

The  place,  where  the  extortion  was  committed,  mould 
be  fct  down  in  ihe  declaration.  See  PI.  C.  c.  200.  The 
fum  certain  extorted  mutt  be  particularly  fet  forth,  and 
he  cannot  fay,  that  the  defendant  did  extort  divers  fums 
from  divers  men  generally.  Ccxtf.  438.  //.  583.  Mult. 
4  Car. 

J  lie  indiclmcnr,  (which  may  be  brought  at  the  Seflions 
Str.  73,)  or  information,  mud  ftate  the  fait  particularly. 
3  Leon.  268:  25  yjl.  3.  c.  9:  11  M*L  80.  It  mult 
alio  fpecify  the  time  when  the  o.Fcnce  was  committed.  4 
Mod.  101,  3.  But  although  it  be  omitted  to  be  itatcd  for 
w!>  a  the  thing  extorted  was  taken,  it  is  good  after  ver- 
did.  91.  And  in  general  the  Court  of  K.  B.  will 
oblige  the  party  to  demur  10  a  defective  indictment  fur 
extortion.  5  Mod.  13.  And  whatever  may  be  the  turn, 
if  there  is  proof  only  of  a  milling  taken,  the  deL*ndant 
is  guilty:  for  the  taking  is  the  offence  and  not  the  con- 
trail. Ld.  Raym,  149.  And  he  a!fo  who  a  {fills  is  equally 
guilty,  for  there  arc  no  acccflaries  iu  extortion.  Str.  73. 
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Againft  attornies  for  extortion,  action  miy  be  brought, 
and  the  party  grieved  (hall  have  treble  damages  and 
cofts;  bur  information  will  not  lie  on  the  Star.  3  Jnc.  1 
cap.?.  Sift,  434;  2  y^A  822. 

If  an  officer  by  terrifying  another  in  his  office,  take 
more  than  hi*  ordinary  fees  or  duties,  he  is  guilty  of  ex- 
tortion which  may  be  compared  to  unlawful  ufury,  &Jr. 
And  Cr<niiptan  fays,  that  wrong  done  by  any  man  is  a 
trefpafs  ;  but  eject (five  wrong  is  prepe rly  extortion  >  Cramp. 
Jttft.Z*  And  extortion  has  been  deemed  more  odious 
than  robbery,  becaufc  it  carries  an  appearance  of  truth  ; 
and  is  often  accompanied  with  perjury  in  officers,  ifr.  by 
breaking  their  oaths  of  office. 

EXTRACT  A  CURIAE.  The  iJTues  or  profits  of  hold- 
ing a  court  arifing  from  the  cu  (ternary  fees,  Puracb* 
Mtiq.  573. 

ExTiAcra  of  writings  or  records,  being  notes  thereof. 
Sec  tide  Bureau. 


EXTRAJUDICIAL,  Is  when  judgment  is  had  in  a 
Caufc,  not  depending  in  that  court  where  given  j  or  wherein 
ihe  judge  has  not  junfditlion. 

ftXTRAPARUCHI  AL.  Out  of  any  parifli ;  anything 
privileged  and  exempt  from  ihe  duties  of  a  parifli, — Sec 
this  Dice,  title  Pear, 

EXTRAVAGANT5,  Certain  conizations  of  the 
Popes,  fo  called,  becaufe  httra  wptu  canmicmk  Graiiaitt, 
/fa*  extra  ftea-ftorum  li&rof  vagantur.  Du  Conge, 

EXTUM/B  Reliques  in  churches  and  tombs. — Car- 
tiilar.  Ahbat  Uiaji&i.  MS. 

EXUPERARE.  To  overcome  ;  fometimes  it  fig  nines 
to  apprehend  or  take,  as,  cx:>pcrnre  vh'ttot  ivl  mortt/um 

EY,  Tnfultij  an  iflmd.]  where  the  names  of  places 
end  in  tyt  it  denores  them  an  ill  And,  As  Ramfty,  is  the 
illand  of  Rami ;  $htppy>  the  ifland  of  Sbwp  \  Hcrfrj,  the 
illand  of  Harts*  Stc 

EV'-RY  of  hawks*  See  title  Afrit, 

EYRE,  Vide  Eh  t)  and  J*jii<ti  in  Eyt  ft 
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FAB 

T~p  Is  a  letter  wherewith  felons,  are  branded  and 
Jt  I  marked  with  an  hot  iron,  on  their  being  admitted 
to  the  benefit  of  clergy.  See  thii  Diet,  title  CUrgy. 

FABRICK  LANDS,  Arc  lands  given  towards  the  re- 
building or  repairing  of  cathedral  and  other  churches  ; 
for  in  ancient  times,  almofl  every  perfou  gave  by  his  will 
more  or  Jcfs,  to  the  fabriek  of  the  cathedral  or  parifh 
church  where  he  lived;  and  lands  thus  given  mere  culled 
fabriek  lands,  being**/  fabricam  i  ttaratidutn :  thefe  lands 
arc  mentioned  in  the  Stat,  iz  Car.  z.  c.  8. 

FACTA  ARMORUM,  Feats  of  arms,  jufls,  tourna- 
ments, f5V.  Hif.Jeh.  Bro:npton,\n  R.  1 .  />.  izbl. 

FACTO,  In  fact  ;  as  where  any  thing  is  actually  done, 
\£s.  £ee  Dt  farto. 

FACTOR,  The  agent  of  a  merchant  abroad,  refiding 
in  this  country  ;  or  i  antra. — A  Factor  is  authorifed  by 
a  lc:ter  of  Attorney,  with  a  falary  or  allowance  for  his 
care.  He  raurt  purfue  his  commiflion  llridtly ;  and  the 
fame  pcrfon  may  be  factor  for  muny  different  merchants. 
Mal.2i. 

If  the  principal  give  the  farter  a  general  commillion  to 
act  for  the  belt,  he  may  do  for  him  as  he  thinks  fit ;  but 
eiherwife  he  may  not.  Though  in  commimons  at  this 
time,  it  is  common  to  give  the  fartot  power  in  cxprefs 
words,  to  difpolc  of  the  merchandize,  and  deal  therein 
as  if  ic  were  his  own  ;  by  *hich  the  jailor's  actions  will  be 
\  excufed,  though  they  occafion  lofs  to  his  principal.  Lex 
Merc  at  .  Mai.  8 1  :  Sir.  U78. 

Goods  remitted  to  z  farto  ought  to  be  carefully  pre- 
fcrved  ;  and  he  is  accountable  for  all  lawful  goods  which 
fhxll  come  to  his  hands ;  yet  if  the  faclor  buy  goods  for 
lis  principal,  and  they  receive  damage  after  in  his  pof- 
fefiion,  through  no  negligence  of  his,  the  principal  mall 
bear  the  lofs  ;  and  if  a  farter  be  robbed,  he  fhn!l  be  dif- 
tharged  in  account  brought  agaiiji!  him  by  his  principal. 
4  R ep  .83.    S  e  c  ri  1 1  e  Balhr.v  j . 

It  the  farter  has  orders  from  his  principal  not  to  fell 
any  goods  but  in  fuch  a  manner,  and  break j  thofe  orders, 
he  is  liable  to  the  lofs  or  damage  that  Ihnll  be  received 
thereby  :  and  w  here  any  goods  arc  brought  or  exchanged 
without  orders,  it  is  at  the  merchant's  cu.-tcfy  whether  he 
vw!i  accept  of  them,  or  turn  them  on  his  farter's  funds. 
When  a  fartet  has  boughr,  or  fold  goods  putfuant  to 
orders,  he  is  immediately  to  give  advice  of  it  to  his  prin- 
cipal ;  left  the  former  orders  fhould  be  contradicted  be- 
fore the  time  cf  his  giving  t.oticr,  whereby  his  reputation 
might  peffibly  (offer :  and  where  a  faclor  has  made  a  con- 
Gdrrable  profit  for  his  principal,  he  null  take  due  care 
in  the  difpoficion  of  the  fame;  for  without  commiiTion  or 
particular  orders,  he  is  anfwcrablc.  A  factor  mall  fuller 
for  not  obferving  orders  j  and  no  factor  acting  for  another 
man's  account  in  merchandize,  can  juftify  receding  from 
the  orders  of  his  principal,  though  there  may  boa  proba- 


FACTOR. 

bility  of  advantage  by  it:  if  he  make  any  compofiticn 
with  creditors  without  orders,  he  fhall  aniwer  it  to  his 

principal.  Lex  Mircatuia. 

Factors  ought  to  obferve  the  contents  of  all  letters 
from  their  principals,  or  written  to  them  by  their  order. 
A  merchant  is  antwcrable  in  action  upon  the  caic  for  the 
deceits  of  his  factor,  in  felling  goods  abroad  :  and  as 
fomebody  mult  be  a  lofer  by  fuch  deceit,  it  is  more  rca- 
fonable  that  he  who  employs,  and  puis  confidence  in  the 
deceiver,  fhould  lofe,  than  a  flrangcr.  1  SaOt.  289. 

Factors  are  liable  to  the  fhtutcs  concerning  bankrupts. 
Stat.  5  Gee.  a.  e.  50,  §  39.  See  title  Bankrupt.  Factor  not 
to  buy  cattle  on  his  own  account.  Stat.  31  Gee.  2.  r.  40. 
§11.  See  title  Cattli. 

A  bare  commiflion  to  zf.-.rtor  to  fell  and  difpofc  of  mer- 
chandize, is  notfufficient  power  for  the  factor  to  entruit 
any  perfon,  or  to  give  a  further  day  of  payment  than  the 
day  of  the  fale  of  the  goods ;  for  in  this  cafe,  on  the  de- 
livery of  the  one  he  ought  to  receive  the  other:  and  by 
the  general  power  of  doing  as  if  it  were  his  own,  he  may 
not  trull  an  unreafonable  time,  viz.  beyond  one  or  three 
months,  &t.  the  ufual  time  allowed  for  the  commodities 
difpofed  of;  if  he  doth,  he  fhall  be  anfwerable  to  his 
principal  out  of  his  own  cilate.  1  Buljl.  102:  Bur  in  2  C. 
C.  57,  it  is  faid  that  by  his  general  commillion  a  factor  has 
authority  to  fell  upon  credit. 

If  a  Farter  buys  goods  on  account  of  his  principal, 
where  he  is  ufed  fo  to  dc,  the  contract,  of  the  farter  fhall 
oblige  the  principal  to  a  performance  of  the  bargain  ;  and 
the  principal  is  the  proper  perfon  to  be  profecuted,  on 
non-performance:  but  if  the  farter  enters  into  a  charter- 
party  of  sffrci^htment  with  a  mailer  of  a  fhip,  the  con- 
tract obliges  him  only  ;  unlefs  he  lades  aboard  generally 
his  principal's  goods,  then  both  the  principal  and  lading 
become  liable  for  the  freight  and  not  thefaSw,  GeUfi.  1  37. 

It  is  a  general  rule  that  where  a  faclor,  who  is  autho- 
rifed to  fell  goods  in  his  own  name,  makes  the  bu>er 
debtor  to  himfelf,  though  he  is  not  anfwcrable  to  his 
principal  for  the  debt,  if  the  money  be  not  paid  ;  yet 
he  has  a  right  to  receive  it,  if  it  be  paid,  and  his  re- 
ceipt is  a  difcharge  to  the  buyer.  The  factor  may  com- 
pel  fuch  payment  by  action,  and  the  buyer  cannot  de- 
fend himfelf  by  faying  that  the  principal  was  indebted  to 
him  more  than  the  amount.  Co&f>.  255,6.  Where  goods 
are  fold  by  a  factor  at  his  own  rife,  for  which  he  has  an 
additional  allowance,  the  vendee  is  not  anfwerable  to  the 
owner.  Stra.  1182.  Sec  DelCrcdtre, 

Though  a  factor  has  power  to  fell,  and  thereby  bind 
his  principal,  yet  he  cannot  bind  or  afTcct  the  property 
of  the  goods  by  pledging  them  as  a  fecurity  for  his  own 
debt,  though  there  is  the  formality  of  a  bill  of  parcels 
and  a  receipt.  Stian,  1178. 
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Tf  a  fjftor  fells  goods  as  his  own,  l>y  in  Jo:  fement  of 
the  bill  of  lading,  though  no  delivery  is  nude,  the  goods 
being  at  Tea,  the  vendee  (hall  keep  pofleGon  un!ef»  fraud 
•  rs  between  him  and  the  factor.  4  Burr.  2046  :  I 
B\t:  K(/>.  629.  Sec  ppjf,  the  lart  paragraph  of  this  article. 

It  hath  been  held  in  Equity,  that  it  one  employs  a  fac- 
tor, and  entrulls  him  with  the  difpofal  of  merchandize, 
anJ  the  factor  receives  the  money,  and  v!iss  indebted  in 
debts  of  a  higher  nature,  and  it  appears  by  evidence, 
th.v  this  monev  was  veiled  in  other  goods  and  remains 
unpaid,  thofc  goods  fhall  be  taken  as  part  of  the  mer- 
chant's titate,  and  not  the  factor's ;  but  if  the  factor  have 
the  money,  it  thall  be  lo  ,ked  upon  as  the  factor'*  ellate, 
and  mult  nrft  anfwer  the  debts  of  fuperiur  creditors,  Site. 
for  a?  money  has  no  ear  mark,  Equity  cannot  follow  that 
in  behalf  of  him  who  employed  the  factor.  1  Salk.  tto 

It"  1  prrlbn  doth  emj ih  y  a  lector  to  fell  goods,  who  tells 
them  en  credit,  and  before  the  money  is  paid  dies  in- 
debted, more  than  his  ali'ets  will  pay  ;  this  money  fhall 
be  paid  to  the  principal  merchant,  and  not  to  the  labor's 
adminiltrator,  but  thereout  mull  be  deducted  what  was 
due  for  commiffion  :  for  a  factor  i*  in  nature  ouly  of  a 
truHec  fcr  his  principal.  2  i\rn.  638. 

Bills  remitted  to  a  factor  or  banker,  while  unpaid,  are 
in  the  nature  ol  goods  unfold,  and  if  the  fadlor  become 
bankrupt,  mult  be  returned  to  the  principa1,  fubjtc;  to  fuch 
lien  as  the  factor  may  have  theieon.  2  BUe.  Rep.  1154. 

A  factor  has  a  L  'un  on  goods  configned  to  him,  not  only 
for  incident  chaigcs,  but  as  an  its*  of  mutual  account, 
for  the  general  balance  due  to  him,  fb  lr  Mi  he  retains 
the  pcflefiion ;  if  he  parts  with  tfce  pc  Ptifion,  he  parts 
with  bis /rev.  See  1  Bwr.  4F9 :  1  Rime.  R'f.  104.  If  he 
be  furcty  in  a  bend  for  his  principal,  he  ha>  a  lien  on  the 
price  cl  the  goods  fold  by  htm  for  his  principal  to  the 
amount  of  the  fum  he  is  bound  fcr.  (  251.  A 
dyer,  merely  as  a  manufacturer  has  not  a  general  lien  ;  but 
a  packer  being  in  the  nature  of  a  factor  has.  4  Butt.  2214. 

A  factor  has  no  lien  on  goods  for  a  gevcrai  balance, 
unlcfs  they  come  into  his  mGuml  poGciTicn  :  and  if  in  con- 
sideration of  goods  being  configned  to  him  he  accept  bills 
drawn  by  the  ccnf.gnor,  and  pay  pan  of  the  height, ai.d 
become  infolvent  before  the  bills  arc  due,  and  before 
the  goods  get  into  his  actual  pcflelhon  :  the  confignor 
may  flop  them  In  tranjatu.  1  Term  Rip,  1 1 9-  If  a  f.tctor 
accept  bill>dinwn  by  hi*  principal  upon  the  faith  of  con- 
ferments agitcd  to  be  made  by  the  principal  to  the  fac- 
tor, and  both  cf  tl  cm  become  bankrupts  before  a  cargo 
configned  come  into  pcflcfiion  of  the  factor;  the  fc.ctor'» 
ailignces  have  no  property  in  fuch  cargo,  and  cannot  re- 
cover the  produce  of  it,  againlt  the  afiignecs  of  the  prin- 
cipal, if  the  latter  have  fold  it,  and  received  the  pur- 
chafe  money.  1  torn  Rep-  783.  See  4  &*>  P.C.  v8vo. 

The  confignor  may  flop  goods  in  ira*ft*  before  they 
get  into  the  hands  of  the  confignec,  in  cafe  of  the  in- 
Solvcncy  of  the  louiignce  ;  but  if  the  cor.fignce  aflign  the 
bills  of  lading  to  a  third  perfon  for  a  valuable  confide- 
ration,  the  right  of  the  confignor  asagainft  fuch  affignee 
i:  di  veiled.  There  is  no  ciiiinclion  between  a  biil  of 
lading  indorfed  in  blank,  and  an  indorfement  to  a  parti- 
cular perfon.  4  Bro.  P.  C.  (Svo.  ,J.)  57.  See  2  Term  Rep. 
65:  1  //  /> A%/.  357  :  And  further  as  to  flopping 
goods  m  tremfm  2  Rtp.  674  :  3  Tern  Rcf.  465.— Sec 
further  this  Diet,  title  tifatb***- 
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FACTORAGE,  h  the  images  or  allowance  paid  and 
made  to  a  factor  by  the  merchant.  The  gain  of  la^oragc 
is  certain,  however  the  fucccf*  proves  to  the  merchant; 
but  the  commifTions  and  allowances  vary  according  to  the 
cufloms  and  diftanccof  the  country,  in  the  Several  places 
where  factors  arc  refident :  L'x  3frv«/«  See  tit'e  Vafcr. 

PACTUM,  a  man's  own  set  and  deed  ;  fact  or  feat ; 
particularly  ufed  in  the  civil  law,  for  any  thing  (Uted  and 
made  certain.  See  la  -. 

FACULTY,  facufrar  ]  As  reflrainrd  from  the  original 
and  active  fenfe,  to  a  par  iculsr  underltanotng  in  law.  is 
ufed  for  a  privilege  granted  to  a  man  by  favour  and  in- 
dulgence, to  do  th..t  whirh  by  ^aw  he  ought  not  to  do. 
And  for  the  gran'ing  of  thf  f«*,  there  is  an  efpecial  court 
under  the  Anhltjkof  tf  G4*1trtwf*t  cahed  the  trmrt  of 
the  Fncultift  ;  and  the  chief  f  inder  thereof  the  Mafia  rf 
tlx  Vaeulsl,  i ;  who  ha*  power  by  the  Stat.  25  //.  8  rap.  2  i, 
to  grant  difprnfation:> ;  as  to  marry  perfons  without  the 
banns  firlt  afked,  (and  every  dioce fan  may  make  the  like 
grants)  to  ordain  a  deacon  under  age,  fcr  a  fon  to  fuc- 
ceed  the  father  in  his  benefice,  one  to  have  two,  or  more 
benefices  incompatible,  "Jjc.  And  in  this  ccu«-t  are  regif- 
tered  the  certificate*  of  bifhnps  and  noblemen  granted  to 
their  chaplains,  to  quJify  them  for  pluralities  and  non- 
rtfidence.  4  hf.  337.  See  title  Chaplain. 

FASTING  MEN,  In  Men.  An^L  tern,  i.pag.  100.  are 
rendered  lofignity  vafuls :  but  Lvwtl  thinks  they  rather 
mean  pledges  or  bondfmen  ;  which,  by  the  cuftom  cf  the 
Smxwiu,  were  /fy?  bour  d  toanfwer  for  one  another's  peace- 
able behaviour.  See  Fcft^-n-.cn. 

FAG,  A  knot  or  ocrcfcency  in  cloth;  and  in  this 
fenfe  it  is  ufed  in  the  llatutc  4  £«/.  4  cap.  1.  The  fmg- 
tnJ,  llgnihcs  that  end  of  a  piece  of  cloth  or  linen,  where 
the  weaver  ends  his  piece,  and  works  up  the  worft  part 
of  his  materials. 

I  .  .CGOT,  A  badge  wore  in  the  times  of  prptry,  by 
perfons  who  had  recanted  and  abjured  what  was  then  ad- 
judged to  be  hcrcfy  :  thofc  were  condemned  not  only  to 
the  penance  of  carrying  a /*/.r;r/,  as  an  emblem  of  whac 
1  be)  liad  merited,  to  luch  an  appointed  place  of  foN  mnity  ; 
but,  for  a  more  durable  maik  of  infamy,  they  were  10 
have  the  lign  of  a  fugpt  embroidered  on  the  f.ccve  of 
their  upper  garment:  and  if  this  badge  or fjg$*t  was  ac 
any  time  left  clF,  it  was  often  alledged  as  the  ftgn  of 
apejiacv. 

FA1DA,  Malice  or  deadly  feud.  Itg  H.  i.e.  88. 

FAILURE  cv  RhCORD.  Is  when  an  action  is 
brought  agaitiit  a  man,  who  alledges  in  his  plea  matter 
of  record  in  bar  of  the  sftion,  and  avers  to  prove  %  by 
the  record  ;  but  the  plaintiff  faith,  AW  tid  recti v/a. 
denies  there  is  any  fuch  record  :  upon  which,  the  de- 
fendant hath  day  given  him  by  the  court  to  bring  it  in  ; 
and  if  he  fails  to  do  it,  then  he  is  faid  to  fail  of  bis  rtcoJ, 
and  the  plaintiff  fhall  have  judgment  to  recover.  Vfrms 
de  Lty.  In  debt  upon  an  cfcape,  the  plaintiff  declared, 
that  he  had  obtained  a  judgment  in  an  inferior  court, 
upon  which  the  detendant  was  taken,  and  the  fhcrifl  fuf- 
fered  him  to  efcape  ;  the  defendant  pleaded  Xulttel  retctjy 
and  being  at  illue,  the  record  was  certified  at  the  day  ; 
by  which  it  appeared  that  there  were  fever al  vaiiances  in 
the  continuances  and  procefs ;  but  becautc  the  plain:, 
count,  and  judgment  certified,  agreed  with  the  plaintiffs 
declaration,  it  was  held  that  thofc  variances  made  no 
failure  of  record.  Hs!'.  179. 

3X  In 


F  A  I 


FAIR. 


In  Fwrnedun  for  the  manor  of  bfitld,  the  defendant 
pleaded  in  bar  a  common  recovery  of  the  faid  mAnor 
again  a  the  donee  in  tail,  who  replied  Ntd  ticl  rtrtrd,  and 
the  defendant  having  brought  in  the  record,  it  appeared 
lb  at  the  recovery  was  of  the  man  or  of  Jff*tJ\  and  adjudg- 
ed, that  ihis  being  in  a  common  recovery,  ftiall  be  no  fail- 
ure of  record  for  this  fmall  variance,  but  ftnU  be  amended* 
being  the  mtfpnficn  of  the  clerk.  e.  aS.  .And  wheie 
a  fine  with  proclamation*  was  levied,  atu)  upon  .111  ill  tie  of 
Ntj  tid  ■  tm  on  w  hich  it  war,  brought  in  at  the  day,  thn' 
the  year  of  the  King  waj  left  out  in  i)ie  proclamations 
made  in  one  term,  as  it  was  e*prc!lvd  in  the  proclamations 
of  the  other  two  terms,  they  were  held  to  be  right,  and 
the  o million  no  I'jilureof  record*  4)^  134*  If  a  judg- 
ment. Gsfe^  be  reverfrd  for  error,  AW  titi  rc&rd  may 
be  pk'jced.  8  /? tp,  1  \i.  And  wfurc  the  tenor  only 
of  &  record,  E«r.  is  brought  in,  it  is  a  failure  of  re- 
cord, D'/rlS}. 

FAIN T-A C Ti O N  Fr. J  >_/>■■-''  a&Ton  ;  fuch 
thai  although  the  words  of  the  writ  are  true,  yet  for  cer- 
tain caufes  the  plaintiff  hath  no  title  to  recover  thereby  ; 
but  a./alfc  iukribH  is  properly  where  the  words  of  the  writ 
a re  ftdft.  Cf .  Litt.  361, 

FAINT-PLE  ADER-  A  fraudulent,  falfe  or  cotlufcry 
manner  of  pleading  to  the  deceit  of  a  third  perfon  j  agninit 
which,  among  other  thing*,  was  made  the  $t*t.  3  Ed.  1 . 
tap.  tg. 

FAIR  PLEADER*  Sec  tide  Biat-^ttuftr* 
WAI R .  Ft  f tire ,La 1 v«r,  tnmdiha,  ]  A  fole  m n  or  grea te  r 
fort  of  marker,  granted  to  any  town  by  privilege,  for.  th- 
more  fpeedy  and  commodious  providing  of  fitch  thing*  as 
the  fubject  needeth  ;  and  the  utterance  of  what  commodi- 
ties we  abound  in  above  our  own  ufes  and  occal:ons  :  and 
both  our  Ettg  lijh  and  thr  Frttich  word  fee  ins  to  come  from 
feritt  [fcftivals];  becaufe  it  is  incident  to  a  Jhh-  ih;:tpvr- 
fons  Ihall  be  privileged  from  being  moleltcd  or  arretted  in 
it,  for  any  other  debt,  or  contract  than  what  was  con- 
tracted in  the  fame,  or  at  leal!  was  prom i fed  to  be  paid 
there.  See  Stat,  i  7  Ed.  c  2,  made  perpetual  by  t  R. 
3.  e.  6  :  and  thi*  Dtft  title  Gw/r  c/'  Pfc-f&scdm.  See 
alfo  Str.ti.  2  E.  3.  c.  1 ;  :  e  E.  3 .  c,  5  ;  ij  M.b.c.  5  :  1 
t&  M.     7 :  18  jf&  c,  ai . 

L  7>ir  fofcj*  r*  a  Far,  amtibt  MajUff  tf  Utdixg  it. 
U.  V.>,  Duty.  Fe;*r,  and  htntf!  <f  the  Oyfym  <f 
Fit.- rt,~-HifU}fnr  a  Safe  itt  a  Fair  thangt$  the  Proptrly 
of  a  Tl/htg  wtreU  JiU,  See  thii  Diet,  title  Marit-t. 

L  The  firft  Irtflltu  lion  of  fairs  and  market*  feems  plain- 
ly to  have  been  for  the  better  reguftaion  of  trade  and  com- 
merce, and  (hat  merchants  and  traders  might  befurnifhed 
with  futh  commodities  a*  they  wanted,  at  a  particular 
mart]  without  that  trouble  and  la  fa  of  time,  which  mult 
neceflarily  attend  travelling  about  from  plate  to  place;  and 
therefore  as  this  is  a  matter  of  universal  concern  to  the 


common^AC-dtii :  fo  k  hath  always  been  h-U,  that  no 
perfon  can  claim  a  fair  or  market,  unlet*  it  be  by  gr.int 
from  the  King,  or  by  prefrnption,  which,  fuppuies  fuch 
t  gnitit*  1  Ittji.  Z2Q  ■-  3  MeJ.  123. 


And  therefore*  it  any  perfon  fets  up  any  fuch  fuir  or 
market,  without  the  King's  authority,  a  quo  tvatrame 
lie*  againft  him;  and  the  perfons  who  frequent  fuch  fair, 
tst.  m^y  be  punilhed  hy  fine  to  the  King,  3  2&d>  127. 


Alio  it  feems,  that  if  the  King  grants  a  patent  for 
holding  a  fair  or  market,  without  a  writ  of  ad  qu^i  dam- 
nxm  executed  and  returned,  that  the  fame  may  he  repeal- 
ed bv  fift  facias  \  for  though  fuch  fitjr*  and  mar  kits  arc 
a  benefit  to  the  commonwealth  ;  yet  too  great  a  Dumber 
of  tlicm  may  become  nofanxc-s  to  the  public,  as  well  a* 
a  detriment  to  thole  who  have  more  ancient  grants,  3 
Let*,  zzz, 

' .  ■■  ^ic  generally  ;:?pt  oner  or  twice  in  the  yc^r; 
it  has  been  obferved,  that  fain  were  nrft  ocenfioned  by 
the  re  fort  of  people  to  the  frill  of  Delation,  and  there- 
fore  in  molt  places  ihcfa:rj,  by  old  cuitom,  are  on  the 
facie  day  with  the  wake  or  feliival  of  that  Stint  rowhem 
the  .  Lurch  wai  dediciited  ;  and  for  the  fame  rtafon  they 
were  kept  in  the  church  yard,  till  retrained  by  St«t.  13 
E.  \,fl.  2.  f.6:  zlvjl.  zzi.  B hunt.  The  Cmi  of  Pit- 
ftwrftr  ii  incident  to  every  fair,  Eft,  By  Stat.  3  L.J.  3 
1 5  >  fain  arc  not  robe  kept  longer  than  they  ought  by 
the  lords  thereof,  on  pain  of  their  being  feizeJ  into  the 
King*!  hand*,  until  fuch  lords  have  p.iid  a  fine  for  the 
oftence;  and  proclamation  b  to  be  muJe  how  \angfairr 
are  to  continue. — By  Stat.  5  3,  t.  c,  no  merchant  uSall 
\:\\  any  goods  or  merchandtfe  at  ifkrr  after  the  time  Of 
the  f»r  is  ended,  und^r  the  pcnalcy  of  forfeiting  double 
the  value  of  th=  goods  foldt  one  fourth  part  thereof  to 
the  profjeutor,  and  the  r^Jt  to  the  King,  Any  citizen 
of  Cme6m  may  carry  his  goods  or  mcrchandife  to  any  fair 
or  market  in  England  at  hi*  pleafure.  See  Stat*  3  I£ji.  7* 
f,  9 ;  and  this  Diet,  title  Lead™. 

It  feems  clearly  agreed,  that  if  a  perfon  hath  a  right 
to  a  fair  or  market*  a  nil  another  erects  a  fair  or  market 
fo  near  hi±,  that  it  becomes  a  nufance  to  his  fair, 
that  for  this  detriment  and  injury  done  to  him,  an  aciion 
on  the  cafe  lies ;  for  it  is  implied  in  the  Ki*g*s  grant, 
thu:  it  fnouiJ  be  uo  prtj jJice  to  another-  2  L  ;'. 
Aiir,  140, 

A  If?,  although  the  new  market  be  held  on  a  different 
day,  yet  an  action  on  The  cafe  ties ;  tor  this,  by  fore, 
flailing  the  ancient  market,  may  be  a  greater  injury  to 
the  owner,  than  if  held  on  the  fame  day  with  his.  a 
Satmd,  17a:  t  £aW.       Sec  title  Mavkrt* 

If  a  m^n  hath  a  fak  or  market,  and  a  (trnngcr  dif- 
turbs  thofc  who  are  coming  to  buy  or  fell  there,  by 
which  he  'ofe^  Ms  Lo'J,  or  receives  feme  prejudice  in  the 
profits  anting  from  his  f.iir,  &c.  an  adliuti  on  the  cf.fe 
lies.  J  R'A.  dhr,  ioi;  a  Ftat.  z6,z$.  So  if  upoo  a  ibie 
in  a  r"::ir  a  ftntttgCf  diilutbs  she  lord  in  taking  the  loi?, 
an  acljon  upon  the  cafe  lies  for  thi*.  1       A^r.  tod- 

The  King  is  the  fole  judge  where  fairs  and  market* 
ought  to  be  kept;  and  therefore  it  is  fnid,  that  if  ha 
grants  a  market  to  be  kept  in  fuch  a  place,  which  hap- 
pens not  to  be  convenient  for  the  COUbtiy,  ye[  ihe  J □  u- 
j'cils  can  go  10  no  other;  and  if  they  do,  the  OWner  of 
the  foal  whert  they  meet  i»  liable  to  an  ailioo  at  the  Aj it 
of  the  grantee  of  the  market,  3  M*f,  iz$.  Hut  if  no 
place  be  limited  for  keeping  a  fair  by  the  King's  grant, 
the  grantees  may  keep  it  where  they  pleafe,  or  rather 
where  they  can  molt  conveniently  ;  and  if  it  be  limit- 
ed, they  may  keep  it  in  what  part  of  fuch  place  ihey 
will.  3  AJ&i.  to3. 

At  what  time  fa-n  are  to  be  held,  fee  2j  H.  6.  c. 
5,  &  1  Car.  1.  c*  it  29  Car.  a,  c.  7  :  and  thjs  Uift.  title 


II-  Owners  and  governors  of  fairs  arc  to  take  c,*rc  that 
every  thing  be  fold  according  to  jult  weight  and  mtnfurc; 
for  that  and  other  pnrpofea  they  may  appoint  a  clerk  of 
the  y"rf/V  or  market,  who  is  to  murk  and  allow  ft!)  fuch 
vrejghn,  and  for  his  duty  herein  can  only  take  his  rca- 
fonable  and  juft  ices.    See  4         i~  \:   Miw  5231  I 

ftm'jr  and  markets  are  fuch  franc!  iti  aj  may  be  for- 
feited ;  as  if  the  owners  of  them  hold  them  contrary  to 
their  charter,  at  by  continuing  them  a  longer  time  than 
the  charter  admits,  by  difufer,  and  by  extorting  fee?  and 
dutjej  where  none  are  due,  or  more  than  are  juftly  doe. 
zlnfi.zzo'.  1^4^  3  itfe</.  io£L 

As  to  their  inU'tji,  it  arifes  chieflv  from  to]]?. 
payable  at  a  fair  cr  market     a  rcafjnable  |um  of  monty 
due  to  the  owner  of  the  fair  or  marker,  upon  (ale  of  tilings 
tollable  within  the  fair  or  market,  or  for  {tallage,  pick- 
age,  or  the  like.  2  Infi.  222:  if  en.  207. 

Fut  this  is  not  incident  to  a  fair  or  market  without 
fpecial  granr ;  for  where  it  is  not  granted,  fuch  a  fair  or 
market  is  accounted  zfrctfmr  or  market.  zfaf.zzo: 

Crs>t  Eiiz.  559. 

'Toll  is  a  matter  of  private  benefit  to  the  owner  of 
the /ciir  or  market,  and  not  incident  to  them  ;  therefore  if 
the  King  grants  a  fair  or  market,  and  grants  no  toll,  the 
patentee  can  have  none,  and  futh  futr  or  market  is 
counted  free.  Cre>  EUm  558 :  z  inf.  zzo.  S>  P  \  z  Lufw. 
l  ',36.  S,  />.  refolved. 

Mto  if  the  King,  at  the  lime  he  grant*  a  fair  or  mar- 
ket, grants  a  toll,  and  the  fame  is  outrageous  and  excef- 
five,  the  grant  of  the  toll  is  void,  and  the  fame  becomes 
free,  zhifi.zzo*  t  Lufw.  1336-  But  the  King,  af- 
ter he  grants  a  fit?  or  market,  may  grant  that  the  paten- 
tee may  have  a  reafonablc  toll  j  but  this  mull  be  in  con- 
federation of  fome  bent  lit  accruing  from  it  to  thofe  who 
trade  and  merchandife  in  fuch  fair  or  market,  z  in/}.  22 1. 

No  toll  (hall  be  paid  for  any  thing  brought  to  the  fair 
or  market,  before  the  fame  is  fold,  uolefi  it  be  by  cuftom 
time  out  of  mind,  and  upon  fuch  fate  the  toll  is  to  be 
paid  by  the  buyer;  and  therefore  my  Lord  Cc^fays, 
that  a  fair  or  market  by  preicripticn  is  better  than  one 
by  grant.  2  Injf.  tzi. 

And  by  jlat.  Wtfim.  t.  cap.  31.  41  Touching  thtm  that 
take  ouiragcous  toll,  contrary  to  the  common  eutfem  of 
ti.e  realm  in  market  towns,  it  is  provided,  that  if  any  do 
iu  in  the  King's  town,  whkh  is  Jer  in  fee-farm,  the  King 
fiuii  ftlze  into  his  own  hand  the  fr anchife  of  the  market  ; 
and  if  it  be  another's  town,  and  the  fame  be  done  by  the 
lurd  of  the  town,  the  King  mall  do  in  like  manner  \  and 
il  it  he  done  by  a  bailiff",  or  any  mean  officer,  without 

■  (H.i!T  uuisidiiu  nt  fit  \-.h  ford,  he  l.all  ic'a>rc  ?o  the 
plaintiiF  as  much  more,  for  the  outrageous  taking,  as 
he  had  of  him,  if  he  carried  away  his  tail,  and  Jhalt 
have  forty  days'  imprifonment." 

Hut  where  by  cultcm  a  toll  is  due  upon  the  falc  of  any 
goods  in  a  fair  or  market,  and  he  who  ought  to  pay  it  re. 
rules,  an  action  on  the  cafe  lies  againft  him.  1  R*K  Abr. 
103, 104,  to5* 

borne  }  1 1  Jr  us  however  are  ..v, from  payment  of  tolf, 
and  if  the  King  or  any  of  his  progenitors  have  granted  to 
any  to  be  difebargedof  toll, cither  generally,  orfpecially; 
this  gram  is  good  to  difcharge  hira  of  all  tolls  to  the 
lung's  own  fain  or  markets,  and  of  tke  tolli,  which,  to- 
gether with  any fair  or  market  Ixave  been  granted  after 


1  fuch  gnnt  of  difcharge;  bat  cannot  difcharge  telh  for- 
merly due  to  fubjci"t5  either  by  grant  or  prel'cription.  2 
\  Jnjf. 121. 

Alfo  the  King  h-mi'clf  (lull  nor  pay  to!!  for  any  of  Ins 


goor$* ;  and  if  any  betaken,  it  is  purimnble  Within  the 
ftatutc  ti\fr;n.  t.  Cap*  31:  2  h-f.zix.  So  tenants  io 
undent  dememe  arc  free  and  quit  from  all  manner  of 
tolb  in  fairs  and  markets,  whether  fwch  tenants  hold  in 
fee,  or  for  life,  years,  or  at  wil],  z  tnjt*  221:4  fijp%  269 : 
1  Rft.  Mr.  iii. 


Cut  this  privilege  docs  not  extend  to  hirn  who  is  a 
merdiant,  and  gets  hi*  living  by  buying;  and  felling,  but 
is  annexed  to  the,  perfon  in  refpect  of  the  land,  jind  to 
thofe  things  which  grow  and  are  the  produce  of  the 
land,  f.N  B-zzS  i  i  Lm.  191  ;  Cm.  LV/s:.  227  ;  2  itiji. 
ait  t  1  AW.  Mr.  J2I.Z. 

Owners  of  fairt  and  markets  are  to  appoint  tcll-tateri 
:  or  book-keepers»  on  pain  of  40/.  and  they  (lia]I  enter 
and  give  account  of  horfes  fold,  Zfc.  Sfat.  1  %t  z  P.  IS 
M.  r«  7:  31  Etiz<  r.  it.  See  further  tirles  Tdl\  Hvrfen 

hfarkft. 

Y hYT ,  feftuM A  deed  or  writing,  lawfully  executed 
to  bind  the  parties  thereto.  See  title  DttJ. 

FAIT  ENROLLE,  Pr.]  A  deed  of  bargain  and 
and  forging  the  inrollment  of  it  is  a  great  mifdemeanor, 
but  not  forgery  within  the  Site*-  5  Eiiz  :  1  K*&.  568. 

FAITOUKS,  /:.]  In  the  lutute  7^.2.^.5,  U 
ufed  for  evil  doers ;  and  may  be  interpreted  idle  livers, 
[TCtttfaita/  JiJf,  which  fignifies  a  kind  of  tieepy  difeafe, 
proceeding  from  too  much  fluggifhnefs :  and  in  the  fame 
ftatute  it  feems  to  be  fynonimous  with  vagabonds.  TthUs 
th  Ley.  See  titles  P«r  ;  P"a^rants* 

FALANG,  A  jacket  or  clofe  coat,  Bhuttt. 

PALC  -TL  K  A,  One  day's  mokvi  ng  of  grafs;  a  cuf- 
tomary  fervice  to  the  lord  by  his  inferior  tenants  :  fahaia 
was  the  grals  frefli  mowed,  and  laid  in  fwatbtj-  and 
fatcator  the  fervile  tenant  performing  the  labour.  Kett- 
ttefj  Glof. 

FALCO,  A  faulcon*  FaU^ftai^ust  a  falconer;  fain  gm- 
;ilist  a  jer- falcon;  Jfedeo  Spuai-'tus,  a  Sparrow-Haw k  — . 
Cczjti. 

FALDA,  A  meepfold. — Ref.  C-a>t.  6/^.3. 

FALDAGE,  fatdaghm.]  A  privilege  which  fevcra! 
lords  antiently  refcrved  to  thcmfclves,  of  fctting  vpfdJs 
for  (heep  in  any  fields  ivithin  their  manors,  for  the  bet- 
ter manurance  of  the  fame;  and  this  was  ufuallydon* 
not  only  with  their  own  but  their  tenants'  ftieep,  which 
they  ClU ffflafaldt.  This  fdUtge  is  termed  in  fome 
places  a /IU  courfe  ;  and  in  old  charters  fahifotay  i.  c.  It- 
btrtai  faldx,  erfaldagii. 

FALDjE  CURSUS,  A  (beep  walk  or  feed  for  fhcep. 
z  ffatt.  I  j  9* 

FALDf  EY,  FALD  FEE,  A  fee  or  rent  paid  by  fom« 
cnllomary  tenants  for  liberty  to  fold  their  Ihcep  upon 
their  own  land. 

FALDISTOR,  Sax  ]  The  higheH  feat  of  a  bilhop,  in- 
clo fed  round  with  a  lett ice.  Qwfi, 

FALD  WORTH,  A  perfon  of  age,  that  he  may  be 
reckoned  of  Ibme  decennary-  Dst  Frfne. 

FALER^E,  Lat.  phaltr*.]  The  tackle  and  furniture  of 
a  cart  or  wain.  Ah/i.  Angl*  tfiw*  2*  256. 

F  ALE  SI  A,  A  great  rock,  bank  or  hill  by  the  fea  fide. 

3  X  2  FALKLAND, 


F  A  L 


F  A  L  S  E— 


FA  IK- LAND,  or  FOLK  LAND.  Sec  title  Copy-bcld. 

FALLOW. LAND.  See  N'a.  uclumtd  Tenet  Wm&m. 

FALLUM,  An  unexplained  term  for  fome  particular 
fort  of  land. — Dc  duolitt  acrit  &  vigivti  fallis  in, 
M«».  torn.  2.  4x5. 

FAl.MOTUM,  or  falltn:ott ;  The  fame  with  j ■  alien:*: l», 
See  title  Parliamtnt. 

FALSE  ACTION.  If  brought  againfl  one,  whereby  lie 
is  call  into  prifon,  and  dies  pending  the  fuit,  the  lawgiveth 
no  remedy  in  this  cafe,  becanfc  the  truth  or  falfiootl  of 
the  matter  cannot  appear  before  it  is  tried :  and  if  the  plain- 
tiff be  barred  or  nonfuited,  at  Common-law,  regularly  all 
the  punifhmcnt  is  amercement.  Jthk.Ceit.  161.  Sec  Faint 
Aft'ton.  But  if  one  commence  a  bailable  aftion  againfl 
another  and  hold  him  to  bail  thereon,  cither  without  a 
reafonable  caufe,  or  for  fomcthing  confidcrablc,  more 
than  what  it  6cna fidt  due,  an  aclhn  upon  tbt  cafe  will  lie 
for  the  vexation  and  injury.  Sec  title  .!'>i<n.  II. 

FALSE  CLAIM.  By  the  forefl  laws,  is  where  a  man 
m  more  than  is  his  due,  and  is  amerced  and  punilhed 
lor  the  fame.  A  perfon  had  a  grant,  by  charter, of  the  tenth 
of  all  the  venifon  in  the  forefl  of  Lamafia >■,  viz.  In  canst 
t.mtutr;  fed  non  in  ccriv\  and  becaufe  he  made  a  claim, 
by  alledging  that  he  ought  to  have  the  tenth  of  all  venifon 
within  the  forefl,  as  well  in  came,  as  in  corio,  therefore 
he  was  in  mj/h  ieordia  dc  drama  venaticnis  fttar  in  corio  non 
pcrcipiendo.  Mtvtiuood,  f.  25. 

F.  LSB  I  ORM.  In  proceedings  at  law,  is  aided  by  a 
verdict;  though  not  where  \hc\c  is  want  of  certainty, 
1  if<£.  734.  876.  Sec  titles  Amend m< ui :  Brt  . 

FALSE  IMPRISONMENT. 

Faisvm  iMrmoNAMCKTUM.]  A  trefpafs  commit- 
red  againfl  a  perfon,  by  arrelling  and  imprifoning  him 
without  jufl  caufe,  contrary  to  law;  or  where  a  man  is 
unlawfully  detained  without  legal  procefs;  it  is  alfo 
ofed  for  a  writ  which  U  brought  for  this  trefpafs. 

To  coniVuute  the  injury  of  falfe  imprisonment  two 
points  are  neceflary  :  the  detention  of  the  perfon  and 
the  unlawfulncfs  of  fuch  detention.  Every  confinement 
of  the  perfon  is  an  imprifonment  whether  it  be  in  a  com- 
mon prifon,  or  in  a  private  houfe,  or  in  the  flocks,  or 
even  by  forcibly  detaining  one  in  the  public  flreets.  2  lnfl. 
539.  Unlawful  or  falfe  imprifonment  con  ft  lis  in  fuch 
confinement  or  detention  without  fufheient  authority : 
which  authority  may  arife  either  from  fome  procefs  ftom 
the  courts  of  juP.icc,  or  from  fome  warrant  from  a  legal 
officer  having  power  to  commit,  under  his  hand  and 
feal.  and  cxpreffing  the  caufe  of  fuch  commitment. 
2  IxJ}.  46.  See  this  Diet,  titles  Arreji\  Commitment: 
Car.fiMc. — Such  authority  may  alfo  arife  from  fome  other 
ff-ccial  caufe;  warranted,  for  the  ncceffity  of  the  thing, 
either  by  Common  or  Statute  law  :  as  the  arreting 
of  a  felon  by  a  private  perfon  without  warrant ;  the  im- 
preffing  of  mariners  for  the  public  fcrvicc;  or  the  ap- 
prehending waggoners  (under  Stat.  13  Geo.  3.  c.  78,)  for 
mifbehaviour  in  the  publick  highways.  Falfe  imprifon- 
ment may  alfo  arife  by  executing  a  lawful  warrant  or  pro- 
cefs at  an  unlawful  lime,  as  on  a  Sunday.  See  titles  Antfi\ 
Sunday. 

The  means  of  removing  the  actual  injury  of  falfe  impri- 
fonment arc  four  fold  ;  by  writs  of  mainprize;  edioet  atia; 
kmtM  repicriando ;  and  babcat  corpus.  Sec  this  Diet,  under 


thofc  titles.  The  remedy  for  9  fatisfac*tion  for  the  in- 
jury is  by  action  of  trefpafs  vi  tt  atmh  ufually  called  an 
aclton  of  falfe  imprifonment;  which  is  generally  accom- 
panied wi:h  a  charge  of  iffittllt  and  battery  alfo:  .-,».[ 
therein  the  party  (lull  recover  damages  for  the  injury 
he  has  received. 

The  mofl  atrocious  degree  of  this  offence,  that  cf 
fending  any  fubjeft  of  this  realm  a  prifoner  into  parts 
beyond  the  fcas,  whereby  he  is  deprived  of  the  friendly 
aliiiUncc  of  the  laws  to  redeem  him  from  fuch  his  cap- 
tivity, is  criminally  puniflicd  with  the  pains  cf  /  .  •  •  . 
and  incapacity  to  hold  any  ofiice,  wichout  a  pofiibiliiy 
of  pardon.  Stmt.  31  C.  2.  c.  z.  Sec  this  Dift.  titles  Exi/c; 
ILthrat  <orpu>. — And  by  the  Si,u.  43  E/tz.  c.  1 to  carry 
anyone  by  force  out  of  the  four  Northern  counties  or 
imprifon  him  within  the  fame,  in  orJcr  to  raufom  him, 
or  make  fpoil  of  his  perfon  or  goods,  is  felony  without 
benefit  of  clergv  in  the  principals  and  all  acceflarics  be- 
fore the  facl  inferior  degrees  of  this  offence  of  falfe 
imprifonment  are  alfo  punilhablc  by  indiftment,  and  the 
delinquent  may  be  fined  and  imprifoned.  4  CW/w.218. 

by  the  flature  of  Limitations,  21  Jm 1.  (.  16,  this 
aTtion  mull  be  brought  within  four  years ;  which  ha* 
been  conllrucd  to  be  from  the  end  of  any  continued  im- 
prifonment. oVi.420. — By  67,,/.  24  O\o.  2.  t*  44,  aftions 
againfl  jufliccs  of  peace,  orconllablcs  acting  under  their 
warrant:.,  mull  be  brought  within  fix  months ;  and  one 
month'*  notice  of  bringing  the  ad  ion  mull  be  given  them; 
and  by  Stat.  2!  Jar.  i.e.  it,  thofc  officers  may  plead 
the  general  ifTue.and  give  the  fpecial  matter  in  evidence.- 
Sec  this  Dic>.  titles  "fuftue:  ConftMi  Action. 

No  aclion  of  falfe  imprifonment  lies  againfl  a  jud«e 
of  a  court  it'  record  for  any  acl  done  by  him  in  the  execu- 
tion of  his  office,  nor  for  any  mifuke  of  judgment 
.Wi.jo6.  See  i  Term  Rtj>.  * 

1  he  King  cannot  give  any  power  to  imprifon,  where 
imprifonment  may  not  be  awarded  by  the  Common-law. 
2  Bivwid.  18:  And  if  a  perfon  is  imprifoned  on  any  by- 
law of  a  corporation,  it  if  fa/fr imfrxfmmcnt .  be- 
caufe a  by-law  to  imprifon  is  againfl*A/./«™  Cbarta,  quod 
nullm  liber  b»mo  imfrijlneiur ,  &c.  5  Rep.  64.  It  is  the 
fame  of  a  cuflom  to  imprifon  perfons ;  bur  it  is  incident 
to  a  court  of  record  to  imprifon.  2  AW/.*  Al>i\  827. 

if  ajullice of  peace,  &t.  t  omtnits  a  ycrion  without  jufl 
caufe,  it  hfaJ/i  mfrif*memt\  and  a  conllr.blc  cannot  im- 
piifon  a  man  at  his  pleafure,  to  compel  him  to  do  any 
thing  required  by  law:  but  ii  to  carry  him  before  a  juf- 
ticc. 1  Leon.  327. 

In  faife  imprifonment  brought  tgatafi  an  officer  of  an 
inferior  court,  if  he  juflify  an  arreil  by  virtue  of  their 
warrant,  he  mull  intitlc  the  court  to  jurifdiclion,  or  the 
action  lies  againfl  him.  Mart  ■:>.  pj.  iyc.  If  erroneous 
procefs  ilfues  out  of  a  court  that  hath  jurifdiction  of  the 
matter,  and  the  bailiff  or  officer  executes  it,  whereby  the 
party  is  imprifoned,  the  officer  fliall  be  excufed  in  aclion 
of  falfe  imprifonment'.  but  if  the  court  out  of  which  the 
procefs  "flues  hath  no  cognizance  of  the  caufe,  it  is 
othcrwifc;  for  in  fuch  cafe  the  whole  proceedings  are  rc- 
ram  mnjudice,  and  the  olliccr  will  not  be  cxmfcd.  io 
Rep.  75.  See  titles  Am/l  \  CoajhibU. 

An  officer  huh  a  warrant  upon  a  capiat  ad  fatifacicii* 
againfl  an  C3rl,  or  countefs,  cj?Y.  who  arc  privileged  in 
their  perfons,  and  he  arrells  them:  it  is  faid  action  of 

fafc 


—IMPRISONMENT 

falfr  iJnfri/cnrK'vt  will  not  lit  again  ft  the  ofhVer,  bccaule 
he  is  not  to  cv,:mine  the  judicial  act  of  the  court,  bui  to 
obey,  6        56 r  io  7;. 

Jf  an  anelL  is  mrde  by  one  who  is  no  legal  officer, 
it  it  folfe  itnpi jfinmatt \  for  which  action  lies.  Co.  Ltf, 
-69*  Ail  action  of  fa[fe  impvifwmtnt  lies  a  gain  (I  a 
bailiff  for  arrefling  a  perfon  wtfhjaai  warrant,  though 
he  afterwards  receives  a  warrant:  and  fa  it  is  if  he  ar- 
reft  one  after  the  return  of  the  writ  is  pall ;  for  it  is  then 
without  writ*  xlitfi,  53,  I F  a  (herifF,  or  any  of  his  br.i- 
liffs,  arrcfts  a  man  out  of  hi*  County,  or  after  the 
IherifF  U  difcharged  of  his  office;  or  a  perfon  nrrelts  one 
on  a  juflice*s  warrant  after  his  tommiffnn  is  determined, 
>s\.  lx  will  he  fttfi  imprifihWittt.  Djtt 1-41.  And  if  the 
fherifF,  after  he  hath  arrciled  a  man  lawfully,  when  a 
legal  oifchargc  comes  to  him.  as  a  /'■,/>•<(;■;..:■>  or  the 
like,  do  not  then  litharge  the  party,  Le  may  be  fucd  in 
this  action,  z  R.  1.  12:  Fltstf     •  • 

In  cafe  the  plaintiff  in  a  futt  brings  an  unlawful  war- 
rant to  a  fherijV,  and  mews  him  the  ritfendwUt,  requiring 
him  to  m.ike  the  arreft  ;  or  if  he  bring  a  good  warrant 
and  direct  the  (he riff  no  a  wrong  mm,  bk.  for  ihis  the 
aft  ion  of  ftilfe  istpriftHmett  will  lit-  a  gain  ft  both.  Bto. 
Yrefp.  99,  307  :  Fomx,  Impe*  19  :  1  Btvtent.  21 1.  Jf  a 
warrant  be  granted  to  arrefi,  or  apprehend  a  perfon,  w  hrre 
there  arc  fcveral  of  the  name,  and  the  bailiff  or  other 
officer  arrelts  a  wrong  prifon.,  he  is  liable  to  aclion  of 
fafe  ifrty/jhiwirf  ;  ar.d  he  is  to  take  notice  or'  the  right 
party  at  his  peril.  Djtr  744:  3/W457. 

A  man  ajreited  on  a  Sunday  mny  bring  his  aclion  of 
falfe  tmpiif9nmait\  but  one  has  bcrn  rcfuftd  to  be  re  lea  fed 
in  fuch  a  cafe.  5  Mod.  95.  See  tir!es  Aittfi  :  Sunday.  Jf 
a  bailiff  demand  more  than  his  jaLt  fees,  whe  n  ofim-d 
him,  and  keep  a  perfon  in  cuftody  thereupon*  it  is  falf< 
imprrfottittent  and  punishable:  and  if  a  fheriff,  Or  gaoler 
keeps  a  prifaner  in  gaol,  after  hit  acquittal,  for  any 
thing  excepr  for  fees,  it  is  unlaw  ful  jmprifonment.  z 
h:JI. \%z  \  Wwd.  \d.  If  a  man  falfeiy  imprifons  A.  ft* 
and  tt.e  gaoler  detains  him  till  he  pays  fo  much  money, 
he  mall  have  action  of  ftiJft  wprifomsat  t  End  taking 
fo  much  money  from  him  againR  fuch  perfon.  Ufaf. 
Caf.  1 79. 

Unlawful  or  faiff  mprjfittmeijt  is  fometimrs  c  ailed  . 
p/  im&ijlr,rr:*ttt,  where  one  is  wrongfully  imprisoned  'till 
he  feali  a  bond*  Esfo  z  hft.  482.  See  title  Dute/j. 

An  imprisonment  wili  be  unlawful,  and  git-c  this 
action,  although  ihecaufe  be  good,  when  he  that  makes 
it  doth  the  fame  without  any  colour  of  authority  ;  or  if 
he  has  acelour.  yet  if  he  hath  no  good  authority,  from  the 
court,  Es'f.  or  wheie  a  court  or  officer  hath  power,  but  do 
rot  well  make  it  out;  or  when  the  authority  is  well  made 
forth!  and  not  rightly  pnrfued  and  executed.  4  Rep. 
64 :  8  Rep.  67  :  DjiT  142.  And  all  perfons  male  or 
female,  that  have  a  hand  in  a  wrong  imprisonment,  mail 
be  fued  in  aftion  of falft  impt  ifmrttrttt ;  and  the  party 
giieved  may  fuc  any  oi-.c  of  them  for  it.  Ci>.Lit.  57: 
Jii  ».  Trtfp.  H3,  ijo\ 

A  man  under  anchor  in  the  flock*,  &a  is  faid  to  he 
in  prifon  :  And  in  a  common  arre'd,  where  lawlul,  the 
officer  may  make  any  place  his  prifon,  bccaule  ihe  writ 
commands  that  R&beas  Carpus  q*i  warn,  &**  «pud  IVtflxi* 
which  is  a  general  authority,  1  Setlk.  401. 

It  is  not  in  every  cafe  where  a  man  is  wrongfully  im- 
prifbaed,  tliat  on  aaion  vi  et  ttrimit,  for  falfe  unpiifo*. 


—JUDGMENT. 

rr.cnt  will  lie,  but  in  fome  enfes,  jr  muff  be  an  aSlan  i* 
tbt  tajt,  at  where  a  warrant  itTuei  againft  a  man,  wirhout 
legnl  caufe,  and  he  if,  under  colour  of  that  authority, 
wrongfully  imprifimed>  as  there  was  colour  of  authority, 
a  LI  ion  mult  be  c«t*t  and  not  trefpE^  vi  tt  mmht  and 
fo  in  fimilar  cafes.  %  M>—~Sze  tiife  A7/aw. 

fn  criminal  cafes,  where  a  man  is  falfely  tmprtfoned, 
he  may  bring  a  Habtm  C<rrpust  and  upon  return  of  the 
writ,  felting  forth  the  caufe  of  the  com  mi  t  merit,  if  it 
appears  to  be  af ainft  law,  he  fliatl  be  dtfch.nged  j  or 
he  may  be  bailed,  if  it  be  doubtful,  fjc,  4  lajjf.  182.  Sec 
lilies  Rabins  Ct»  t-uj:  hnpi-ifnwtm* 

FALSE  JUDGMENT,  F*jfcm  JMumi^  A  writ  lhat 
iieih  whtft'ftdft  jtat^meni  is  given  in  the  county- court, 
court  baron,  or  other  courts  net  tf  record,  F.  A\  B,  17, 
18.  See  title  Encf. 

A  judgment  may  be  falfificd,  revrrfed  or  avoided  with- 
out a  xvrir  of  error  formatters  foreign  to,  or  (ftfors,  the 
record;  that  is,  not  apparent  upon  the  face  of  it,  fothat 
they  cannot  be  aifigned  for  error  in  the  fupenor  court, 
which  can  only  judge  from  what  appears  in  r he  record 
itfclf:  and  therefore  if  the  whole  record  be  not  certified, 
or  not  timely  certified  by  the  inferior  court,  the  party 
injured  thereby,  in  both  civil  and  criminal  caff 5,  may  al- 
lege a  Dimimitito  of  the  record,  a^nd  caufe  it  to  hz  recti- 
fied. See  thit  Dicl,  tttle  DJmiantito.  Thus  if  any  judg- 
ment whatever  be  given  by  perfons  who  had  no  good 
commillion  to  pro.eed  agaiml  the  perfon  condemned,  it 
it  toid  ;  and  may  be  fa i lifted  by  (hewing  the  fpecial  mat- 
ter without  writ  of  error.  As  where  a  commiuion 
ifTucs  to  A.  and  It.  arid  twelve  others  or  any  two  of  them, 
of  which  A.  or  B>  fha!!  be  one,  to  take  and  try  indictments, 
and  any  of  the  oth^r  twelve  proceed  without  the  inter- 
pofition  or  prefence  of  either  A,  or  B*  in  this  cafe  all 
proceeding?,  trials, convictions  and  judgments  are  void  for 
want  of  a  proper  authority  in  the  commilTtoneri,  and  may 
be  frdfified  upon  bare  inTpccVion  without  the  trouble  of 
a  writ  of  error.  1  Hcr.vk  J3,  C.  c.  50.  §  2*  It  being  a  high 
mifdemeanor  in  the  judges  fo  proceeding,  and  iitilc.  if 
any  things  flmrtof  mujder  in  them  all, in  cafe  the  perfyny* 
attainted  be  executed  and  fufTbr  death,  4  ( '■  mm  JOO; 

So  like  wife  if  a  man  purehafes  land  of  another,  and 
afterwards  the  l'tndor  is,  either  by  ouUawry  or  his  o^  n 
confeflion,  convicted  and  attainted  of  treafon  or  frlcny 
previous  to  the  fale  or  alienation  \  whereby  fuch  tsnd  be- 
comes liable  to  forfeiture  or  ei'cheat:  now  upon  any  trial 
the  purchafor  is  at  liberty,  without  bringing  any  writ  of 
error,  tofJlify,  not  only  the  time  of  the  felony  or  treafon 
fuppofed,  but  the  very  point  of  the  treafon  or  felony  ii- 
felf;  and  is  not  concluded  by  the  confetTion  or  outlawry  of 
the  vendor:  though  the  vendor  hi  mi  elf  is  concluded,  and 
not  fuffered  then  to  deny  the  fait  which  he  had  by  com- 
tefliouor  flight  acknowledged*  But  if  fuch  attainder  of 
the  vendor  was  by  verdicl,  on  the  oarh  of  his  peers,  the 
alienee  cannot  be  received  to  fajfify  or  contradict  the  fori 
of  the  crime  committed  ;  thougfr  he  is  at  liberty  to  prone 
a  milUke  in  time',  or  that  the  offence  was  committed  af- 
ter the  alienation  and  not  be  fore  r  3  I*Jl.  a  3 1  :  1  Hal.  P. 

Thil  writ  may  be  brought  on  a  judgment  in  a  plea, 
real  or  perfonal :  and  for  errors  in  the  proceedings  of  in- 
ferior courts,  or  where  they  proceed  without  having  jurif- 
diction,  writ  of  fatfc  jst/gmtui  lieth  :  ihough  the  plain: j  ft' 
a%n  errors  in  a  writ  of  falfh jutigwent,  he  Hull  not  fay, 


In  hoc  trratum  ift,  fcfV,  but  vaJt  qumtttr  divfr/ftr::d<i  /it, 
Talfum  judicium  fafittw  fwjfi  jadkhm  in  kfic,  Esfo  Mcor 
73:  zfftfjldir,  8jcj.  If  a  writ  of  fcdfe  judgnu:mi  abate 
for  any  fault  in  the  writ,  the  plain  till' (lull  tiot  have  Scire 

/twos  ad  ttudiauP  frrere;,  upon  the  record  certified,  be- 
eaufs  it  comes  without  in  original :  but  if  the  plaintiff 
dies,  un&fmtfij*j£*fM  is  given  in  iJie  inferior  cou-  ,  1  i 
heir  matt  have  a  Sci.fac.  o/wM  fiw,  again  It  him 
who  recovered  upon  that  record  which  is  removed  into 
C  B  ;  and  where  the  plaintiff  in  a  writ  of  fitlfejitd*- 
mv.t  1*  nonfuit,  it  was  formerly  a  queftion,  whether  the 
other  party  Dial]  fiic  execution  upon  this  record  fo  re- 
moved again  it  the  plaintiff,  without  fuing  ouc  a  Scire 

facial ;  but  it  has  been  adjudged,  that  he  taay  do  it, 

JUL  X.    •  X9t.hr.  y}. 

When  a  record  b  removed  into  C.  P.  by  writ  of  falj* 
.yr;  if  the  pifty  all  edges  pari  a  nee  between  the  re- 
cord rumoveJ,  jud  that  an  which  judgment  was  givci^ 
the  trial  mall  be  by  thofe  who  were  prefent  in  court 
when  the  record  was  made  up.  2  Lutu.  957:  Staf*  1 
lid.  3.  c,+.  A  man  (hall  not  have  3  writ  of  ftdft  judg* 
m  -j  but  in  a  court  where  there  arc  fnitflrs;  for  if  there 
be  no  fuitora,  there  the  record  cannot  be  certified  by 
them,  tinw  k*i.  lit  ,  40.  Where  falfr  judgment  is  given 
en  a  writ  of  jt/fikw,  directed  to  the  fhcriJF,  the  party 
grieved  (hall  have  a  writ  of  falfe  judgment ;  although  the 
judgment  be  for  debt,  or  trefpai'i,  above  she  fum  of  40/. 
(Lid. 

Where  a  record  of  a  judgment  in  the  county  court  was 
vicious,  and  the  judgment  remfed  in  C.  8.  the  1  niters 
were  ordered  10  be  amerced  a  mnrk,  and  the  county 
clerk  fined  And  if  a  plaintiff  in  an  inferior  court 
declare  for  marc  than  40/*  Judgment  fhall  be  revcrfed 
by  writ  of  falji  judgment :  bnt  where  damages  are  Jaid 
under  that  fum,  eoJls  may  mate  it  amount  to  more.  1 
M.J.  249  :  1  M<kL  10*,  a 06. 

Upon  falfe  judgment  before  bailiffs,  or  others  who  hold 
plea  by  prefer tpcion,  in  every  Aim  in  debt  by  bill  before 
iheni  a  party  mail  not  have  a  writ  of  fatft  judgment ;  but 
a  writ  r>f  error  thereupon.  3/.  4  £■  4*  For  defaults  of  re- 
jian-.i  for  life,  in  writ,  of  right,  ^e.  writ  of  falfe  judg- 
ment lies  by  him  in  referfian:  and  this  writ  may  be  brought 
BgaioU  a  ftrangor  to  the  judgment*  if  he  be  tenant  of  the 
land.  A  judgment  fhall  be  intended  good  til!  revcrfed 
by  writ  tifat/t  judgment,  Sec,  Sec  titles  Ac ce dai -ad  Cu- 
rium ;  Attaint. 

FALSE  LA  I  IX.  Before  the  fbtute  directing  law 
proceedings  to  be  in  Exg&Jb,  if  a  Latin  word  was  fignifi- 
cant  though  not  good  tatist  yet  an  indictment,  declara- 
tion,  or  fine,  mould  not  be  made  void  by  it:  but  if  the 
word  wai  not  Latin,  nor  allowed  fay  the  law,  and  it  were 
in  a  material  point,  it  made  the  whole  vicious*  5  R<rf>.  t*ti 
z  faff,  830. 

FALSE  NEWS*  Spreading  falfe  news,  to  makedifcord 
between  the  King  and  nobiiity,  or  conccrniug  any  great 
wan  of  the  realm,  is  punifhed  by  Common  law,  with  fine 
and  impriEonmcnt,  wliich  is  confirmed  by  Aatmes  Tfrej1m. 
r,  jj  Bd.  1  -  ■■  -  34  :  z  Bfafc  a-  fatt.  1.  *.  5  :  12  KJc,  a.  c.  it* 
See  zl»jt.  126  :  3  Jfofc  10X 

i-  ALbH  OATH,  See  liiie  Paj^v. 

FALSE  1>LEA,  /»  fwcif k  ffted  rtddat  againfl  two,  if 
the  one  comes  and  takes  the  intire  tenancy  upon  him, 
upon  which  they  are  at  itfu?,  and  it  is  found  again II  the 
tenant,  by  this  he  lb  all  Jofe  his  moiety  \  tor  it  ia  found 


igainfi  the  tenant  for  his  partt  becaufe  it  is  tried  p 
pftti  upon  ifToe;  cm!rat  of  plea  to  the  writ  by  demurrer. 
Note  trie  dijiejCEit  :   Br.  &ncmpttay,  fi>  !7$,  cite*  8  Id. 

Plat  miff  in  a  fuit  in  Chancery  sgalnft  an  executor, 
fhall  have  the  f;imc  advantage  thereof,  aj  if  the  fame 
plea  were  feond  f»Ife  by  verdict  at  law;  and  Jlidl  hare 
all  the  fame  contequencca  here,  aa  follow  on  a  falfe  pica 
at  law  to  all  intents,  2  Cl>a.  Caf,  lot.— dec  Utlea  Pka, 
and  Phadhg. 

FALSE  PRGPHJiCV,  See  title  7V  - 

FALSF  RETURN.  On  a  U Wt  return  by  a  mayor, 
to  a  mkmtammi,  or  by  a  fheriff,  Ssfe,  to  3  ^rit,  a  fpscia! 
aclion  on  the  cafe  will  lie,  See  title  jtfii>m+ 

FALSE  TOKENS.  SVhere  prisons  get  money  or  goods 
into  their  hands,  by  forged  lexers,  or  or  her  counterfeit 
means,  they  are  puoilhaUie  by  imfrifunme nt,  t^t.  ^fL; 
title  O) fats'. 

FALSE  VERDICT.  A  writ  of  aita'mt  lietb,  to  inquire 
whether  a  jury  of  Lw<k<  men  have  given  a  falfe  verLiic"t; 
that  fothr  judgment  following  thereupon  may  be  revcrfed, 
Ft  ii  allowed  in  almoU  every  iCtion  except  in  a  writ  of 
tight.  Set  fittea.  Attm&ftl  Jx# ;  Tri*d. 

TO  FALSIFY.  To prove'a  thing  to  hc/aJfi.  PerL  383, 

FALSIFYING  a  RECORD.  A  person  that  pttrebafrs 
land  of "anouier,  who  \*  afterwards  outlawed  of  felony,  SsV. 
t&*Yftt$0  tin.  r,"<ord,  not  only  as  to  the  time  wherein  the 
felony  is  fuppofed  to  have  been  committed,  butalfoai 
to  the  point  of  the  offence:  but  where  a  man  ia  found 
guihy  by  verdid,  a  purchafor  cannot/a^y  as  to  the  of- 
fence; though  he  may  for  the  time,  where  the  parry  is 
found  guilty  generally  in  the  indiftmentt  fifr.  becaufe 
the  time  is  not  material  upon  evidence.  And  any  iudgntcNt 
given  by  perlons  who  had  no  good  commiflion  to  proceed 
again  ft  the  pcrfon  condemned,  may  be  faijlfed  by  Ihew- 
ing  the  fpecial  matter,  without  writ  of  error.  Atfo 
where  a  man  is  attainted  of  trcafon  or  felony,  jf  he  be 
afterwards  pardoned  by  parliament,  the  attainder  may  be 
fatjijied  by  him  or  his  heir,  w  ithout  plea.  Z  Hawk.  P.C. 

FALSIFYING  a  RECOVERY,  Ifluein  taiJ  may 
fy  a  rectvery  fuJFercd  by  tenants  for  life,  fcfr.  And  it  has 
been  held,  that  a  perfon  may  fidffi  a  rtcwoy  had  by  the 
iflue  in  tail,  where  an  e [late -tail  is  before  bound  by  a  fine. 
2  Nrlf.  Akw*  831.  But  where  there  is  tenant  for  life, 
remainder  in  tail,  and  reversion  in  fee,  tenant  for  life 
fullers  a  rommon  recovery,  in  which  he  in  remainder  is 
vouched,  and  the  ufes  declared  to  him^  who  had  the  re- 
mainder in  tail;  adjudged,  that  by  the  recovery  alJ  re- 
mainders and  reveriions  are  barred,  and  that  they  could 
not  f<djjfy  this  >  envet y*  1  o  Ref,  43 , 

He  in  rtvcrfion  foftercd  a  common  rcco very,  and  de- 
clared the  ufes;  hu  heir  fhall  n ot fnf/fy}  it  by  pleading 
that  his  faiher  had  noihing  at  the  time  or'  il*c  i<\<>vfryf 
becaufe  he  is  chopped  to  Uy  he  is  net  tenant  to  the/r^* 
tipe.  Gtdb,  An  infant  brought  an  afBfe  in  B.  R* 

[■-.-.'lAiug  which  action  the  tenant  brought  an  a  (life  againit 
the  infant  in  C.  B.  lor  the  fame  land,  and  had  judgment 
by  default  which  he  pleaded  in  bar  to  the  aflife  brought 
by  the  infant ;  ivho  fci  forth  alf  this  maiTCr  in  hi*  repli- 
cation, and  that  the  demandant,  at  the  time  of  the  fecond 
writ  brought,  was  tenant  of  the  land,  and  prayedthat  he 
might  fedjify  this  rcctvzty\  and  it  was  held  that  he  might 
beiiaufe  be  could  not  have  writ  of  error,  or  attaint.  G&dh. 
2jt:  Cm.  Eiii.  a84>  It  has  been  determined,  that  a  >c- 

cc-Vrry 


FAUS 


t**ttry  u  not  To  firm,  but  it  may  be  fat/iftd  in  point  of 
of  the  tiling  it'clf,  between  the  fame  parties, 
y/v.V  —  Sec  title??  F:xf  and  tiwvtrr. 

I  A  J  .SU  V I WG  a  VE  ft  DIC'i \  Where  j  n  an  y  re  a  I  a£ t 1  on. 
there  is  a  vcrJift  agai  nil  tenant  in  tail,  the  iftuccan  never 
fuch  vcjdicl  in  the  point  directly  tried;  but  only 
in  a  fpecial  manner,  as  by  faying  that  fome  evidence  wst 
omitted,        a  LfL  Rny/n.  1050.   See  titles  Trial:  Ne:v 

FALCON  ^JUUS,  A  fo rger.— Ma  424. 

FAl.SO  RETURNO  BREVIUM,  A  writ  that  lietb 
againft  the  IhcrifF  who  hath  execution  of  procefs,  for 
falfe  rtixrning  of  units.  Rig.  Jtd,  43  f 

FA  MI  LI  A,  Signifies  all  the  krvaats  belonging  to  a  par- 
ticular matter;  bur  in  another  feufc  iti*  taken  Tor  a  por- 
tion of  land,  fulfkicnt  to  maintain  one  family  :  It  is 
fometimes  mentioned  by  our  writers  to  be  a  Hided  land, 
which  is  stHb  called  a  Ma»f\  and  fometimes  Cawrata  or 
a  plough- land.  Ekttnt. 

FANATICKS.  Perfans  fuppofrng  themfclvcs  infpired. 
A  general  name  far  QjtAhm*  Jttaimpiijtt,  and  other  fcc- 
taries  and  diflcntera  Irom  the  church  of  England.  See 

FANATIO.  Mezfs  Faust  skirts.]  The  fa*wning  feafon 
or  fetttt-mvmtbi  in  fort/Us*  Kexxet's  GVj^T!  See  title  F<n<c* 

TAR  AN  DM  AN.  A  traveller  cr  merchant  Gran- 

ger, to  whom  by  the  laws  of  Sect !a rut  jiiAke  ought  to  be 
done  with  alt  expedition,  chat  his  bufirtefs  or  journey  be 
a  at  hindered.  jo^. 

FARDEL  of  LAND.  Fnrdelta  Terror.]  fs  generally 
accounted  the  foarth  part  of  a  Yard  Land\  bill  according 
la  Nty,  ijn  his  Cmnpitat  Lawyer,  p.  57,)  It  is  an  eighth 
pirtouly,  for  there  he  fry  $  that  two  jardeh  of  J  and  make 
a      ,  a  n  d  fo  ur  m-cAs  a  yard  land. 

FARD1NG  DEALi  QtiaJratttata  terr*,j  is  thy  fourth 
p.irt  of  an  acre ;  and  betides  quadrantata  Avrve,  we  read 
of  (rbriata}  drncfiitia)  JtHidnta^  and  it  brat  a  ttrne,  which 
probably  arilc  in  prrtportton  of  quantity  from  the  fmding- 
d-.al>  Hi  an  half  penny,  penny,  fhilling  or  pound  in  mo- 
nev,  rife  in  value  ;  and  thrrt  mufl.  obsinta  be  half  an  acre, 
ileum  i/tta  an  acre,  JbliJata  twelve  acres,  and  Ubtata  ttvr* 
twelve  (core  acres  of  land:  but  feme  hold  nbalato  to  be 
but  half  a  perch,  and  dinortata  a  perch  ;  and  there  is 
mentioned  vtigrnti  hhrztas  tnr.c  vtl  redditus,  in  Rtg.  On'g. 
94,348,  whereby  it  fcems  that  Ulrcta  tnrrt  i*  fo  much 
as  yields  20/.  frr  outturn.  f\  M  B.  87.  Sprint*  Glofl 

FARE*  Sa.-.}  A  vuyage  or  pafHtge  by  water;  but 
more  commonly  tse  money  paid  for  inch  palfage,  in 
which  ienfe  it  is  now  ufed.  See  Stat.  $P.&  M*  cap*  16. 
Sfl  t:r  what  we  pay  an  hackney  or  lb ge  coachman  for 
(ffti'f  carriage. 

FARINAGJUM.  Toll  of  meal  or  flour.— O^tf*.  hfut. 
is  Jtrfiy  17  Biho.  2. 

FA  ft  LEU.  Is  money  paid  by  tenants  10  the  Weft  of  En~ 
tUnd  \r\  lieu  of  a  baict  :  and  in  feme  manors  in  Dexcn- 
jhitcj  fitrita  «  diilingmflicd  to  bfi  the  belt  goods;  as 
btriH  is  the  btfl  bcalt,  payable  at  the  death  of  a  tenant. 

CffQh  /. 

FARLINGATUT.  Whoremonzrrs  and  adulterers.  Sex, 
FARM,  0.1  PERM.  Lit*  J£r**at  from  the  Szx.  ft  mac, 
i.  e.  Food;  and  far  man  to  frrd  or  yield  tffta*!?-]  A 
i.  rgc  nuJTua£C  and  land,  taken  by  leafs  under  a  certain 
yearly  rent,  payable  l)y  the  tenant ;  and  in  former  days, 


about  the  time  of  William  the  Firft,  called'  the  Conqoerof* 
thefe  rents  were:  referred  to  the  lords  in  vicinal*  and  other 
necefDirks  ariJirij>  fi tmi  ihe  land  ;  but  afterwards  in  tl:e 
reign  of  King  Hat.  t.  were  altered  and  converted  into 
money.  Tumi  de  L<y*  A  farm  is  mo  ft  properly  the  chief 
mcrtaage  in  a  village;  and  it  \i  a  cotEeitirr  word,  conftft- 
ing  of  divers  things  gaihtrcd  in  one,  as  a  mdTuage, 
land,  meadowy  pa  (lure,  weed,  cc  turn  on,  *>V,  h*car$  ad 
frma*)t  is  to  let  or  fet  xofoim  \  and  the  rcafon  of  it  may 
be  in  rrlpect  of  The  firm  or  furc  hold  the  tenants  thereof 
have  above  lenanti  at  will.  A  fm*$  in  Lnvotjbhi  is 
called  Frrjft  tkfi*  in  the  North  a  Tuc&\  and  in  a 
Wikti.  Andf-ta  is  taken  in  variouf  w?ys.  AWl  to*. 

FARMF.il,  lie  that  holds  a  firm,  oris  tenantor  lefTee 
thereof.  TirmiJ*  L<y.  And  it  L  faid  generally  every  If flite 
for  life  or  years,  although  it  be  but  of  a  faiall  houie  and 
land,  js  Ciillcd  Far-met ,  35  ho  ii  thu  occupteth  the  fartn  : 
a$  this  word  tmpltes  no  mj  ikry,  except  it  be  that  of  huf- 
bandry,  hufbandtnan  is  the  proper  addition  of  a/tuwr. 
1  HaxA .  P.  L\  f»  stj.  §  nj.  By  flat  nee,  no  parfou  or  fpi- 
ritual  pcrfon  may  ttiktfarffii  or  Ic^Tes  of  land,  on  pain 
of  forfeiting  10/.  ^e;- month,  (ifi\  See  title  GUrgjtttetn  —- 
No  perfonwhatfoever  (hrtll  take  above  two  farms  together, 
and  they  io  be  in  the  fame  parifli,  under  the  penalty 
of  3  t.  4'/.  a  wcclc.  Stats.  15  H.  8>  c.  13 1  3a  H.  J.  r. 
a>;,/  4 

FARTHING.  Was  the  fourth  part  of  a  Saxon  penny, 
as  it  is  now  of  the  Evgl.ffi  penny. 

i  k  1  H3NG  of  (J OLD.  (uaJS  fourth  thing.]  A  cofn 
ufed  in  ancient  times,  confining  in  value  the  f«wtb 
p.irt  of  a  Nclh:  It  is  mentioned  in  the  Hut.  0  H*  5.  tap, 
7,  where  it  is  ordained,  that  there  ihall  be  good  and  juffc 
weight  of  the  uoile,  h<df  Nftjr/e,  and  farthing  *f  go!dt  'ijfe. 

FARTHING  of  LAND. Seems  todiffer^from  Fa, 
deal}  for  it  ts  a  Urge  quantity  of  land :  in  a  furvey  book 
of  the  manor  of  tV*jl  Slapton  in  Com.  DfVMt  U  entered 
thus:  //.  JS.  holds  fix  farthings  of  land  at  iztf,  /rr 

FARUNDFL  of  land.  See  title  Farding  «W. 
FASIUS.  Fr.  Fatjfeau.]  A  faggot  of  ivo^d.  M 
row.  2.^,2; 8. 

FAST-DAYS,  Are  dfyj  of  fnfittg  and  humiliation, 
appointed  to  be  obferved  by  pubis t  f:  authority.  There 
are  fixed  c/nyj  of  fafiifi?  injoined  by  our  Church,  at  cer- 
tain times  in  the  year,  mentioned  in  ancient  ftatuics,  par- 
ticularly the  \  EJ.  6.  r.  19.  and  $  EL  c.  5.  And  by 
S/tji.  ta  Car.  z.  e.  1 4,  the  5Qt.l1  of  January  js  ordained  to 
be  a  day  of  fajiittg  and  repentance,  for  the  murder  of 
King  Charlrj  L  Other  days  of  fafing  which  are  not 
fixed,  are  ocean"  on  ally  appointed  by  (he  Kings  Prtodama* 
tlm.  Though  abliinence  Irom  eating  of  filn  Is  required 
on  thofc  cays,  by  oar  laws  ;  it  \r,  made  penal  to  afh'rm 
that  any  forbearing  of  rfeflj,  or  eaiing  of  hih  is  neccf- 
fary  to  falvaiion.  \  HetvA.  P.C.  ice  EmbriMg  Djjj. 

F^STERMANS,  amor.:;  the  ,,tre  pledge*, 

FAT,  VA  rT,  on  VVATE,  U  a  large  wooden  vciTel 
ufed  bymaJtlkr;,  and  brewers, for  metifuringof  malt  tvkh 
expedition,  containing  eiglit  bulhrls  or  a  quarter.  $ia/rt 
1  tt  5,  c.  to:  11  H,  6.  r.  8.  It  is  alfa  a  vcflel  made  ufeof  by 
brewers  to  run  their  wort  inro,  and  by  others  for  the 
making  of  fait  at  Dnifsnco  in  the  county  of  tVerttfltt* 

FATUA  MULJEK,  A  whore.  Ib  Frrjxt. 

FAUSiiTUM,  A  faucet,  mnfical  pipe  or  flute. 

FACTORS^ 


FAU 

FAIJ  TORS,  Favourers  or  fit  pporters  of  others ;  abet- 

tpr  *  of  crime*,  tstc* 

FEAL.  Tiic  tenants  by  knight  f<*rvice  did  fwear  to 
,lthfrr  lords  robe  fial  and  IciL  i.  c  to  be  f.nthja!  and  hyaL 

*  Spfltn.     Parliament*  59.  See  Fra  'tj. 

*  1J  Ji  A I  tT  V  ,  FsJrtifrti ,  I'r .  Feanlit  >  i .  e.  /'V«/e; ,  j&fcii  ,  e  S •  ■ 
fefttii  ft  ft-r-.-Uii  iigftmt*<,  qw  pmtkuhuitc*  vaj/htiu  dvmina 

:  Spelm.]  The  oath  tafcen  at  the  admittance  of 
every  tenant,  to  be  true  to  the  lord  of  wliom'  he  holds  his 
land:  and  he  that  holds  lands  by  the  oath  of  fedtjt  hafl 
i:  in  triefreeft  minner;  becaufe  all  perfons  chat  liave/w^ 
hold  fbm  a  jU-niam*  thai  is,  by  />*/>>  at  Icaft. 
S  mith  k-/r.!fj.  .!tr^.I:£i.  j.f,  S.  And  fealty  is  incident 
r>  all  manner  of  tenures  txzcpt/wikff.-rriigtie  and  tenancy 
at  wilb  See  title  Twrtftrr  i  I*  6j  #1  pnjfirru  This  fealty, 
which  is  ufed  in  cthir 
f  rtl  creation  of  it  boor 
whereof  was  the  lofls  o 
It  is  uTu^lly  mcntio 
it  i  being  an  obligation  permiUGnt,  which  binds  forever: 
and  thcic  differ  in  the  manner  of  ihe  folemnky,  for  the 
bath  6f  ti6BNV>*  is  t.i ken  by  the  tenant  k meeting;  but  that 
of  ftnfy  is  taken  (landing,  and  include?  the  fix  follow- 
ing things* 

1.  fatfami,  that  he  do  no  bodily  injury  to  the  lord. 

"  crct  damage  to  hitn  in  his 
for  his  defence.  3.  tfaejlitw, 
in  his  reputation.  4.  tfiift:, 
1  in  i::-.  puJlVjlM'Jiis.  5  ■  f-  C , 
ler  it  eafy  for  the  lord  to  do 
that  impoflsble  to  be  done. 
>ver  to  do:  all  which  is  com- 

viJed  into p  wt!  3*6  filial- 
every  iubjecl  to  his  prince  ; 
r  fttch  as  in  refpecl  of  their 


fee; 

the  receiving  ofil  is  at  leaft  attended  with  the  *fv*trt3g«- 
or  pii-Ttrving  the  memory  of  tenures ;  which  though  per* 
haps  fufluicntly  done  in  the  cafe  of  copyholds  by  the  ad- 
romances  and  by  ihe  piyment  of  fines  and  q  Lite  rents  and 


continual  render  of  oth 
fary  in  cafc3  where  fealty  b 
laftfy,  ilvac  ihe  law  for  com 
fcabv  has  provided  ihe  reme 
tnfcpar^ble  incident  10  all  fei 
ihe  cafe  nf  fealty  cannot  as  it 
1  It/.  6$  m  igj  &  z  104  at 


iant  to  filthy  ;  the  breach 
ith  btmap*,  but  differs  from 


z.  7htttmt  th4t  ho 
houfc.  or  any  thin,; 
th.it  he  do  him  rt 
that  he  do  DO  dam; 
and  6.  Ptfftik,  th 
any  good*  and  n 
which  was  before 
prifed  in  / -<f£: 

Ff<-h  /  has  Ukewi 
gcati  flU  to  bz  ptrh 
and  fpttbdi  requir; 
fee*  are  lied  by 

Bsfiat.  17  Ed.  i 


oat Us  to  in 


J  4,    Grand  Ct./hm. 

of  this  oath  is  ap- 
os  as  follows,  t^js. 
A  faithful  %  fjaJ  bcm~ 
I  timemnts  ivbich  i 
renti  the  dajla.iij  e.uJ 
«*■  G(<L  The  oath 
i:*ard  ;  the  tenani 
holding  his  right  hand  upon  she  book,  and  repeating  af- 
ter the  lord,  §k.  the  words  of  the  oath ;  and  then  killing 
the  book.  Trmt  J?  ty. 

The  law  wiib  refpecl  to  fe&fty  continues  the  fame  as 
when  Lord  ttiit  wrote;  (Sec  t  Inji.  6Z6.  iamtt :)  for  ir 
does  not  appear  to  be  varied  by  Sttrt.  ji  C,  a.c.  24,  or 
any  other  fta=utc  made  fincc :  but  it  is  no  longer  the 
practice  to  cxaft  the  performance  of  fealty.  In  ihe  cafe 
ofeopyholders  ii  is  betomea  thing  of  con  neon  admitting 
litem  'to  enter  a  roJ'pite  of  fealty  ;  but  with  refuel  m  \u<h 
as  hold  by  other  tenures  it  h  neier  tbooght  of.  In  Wood's 
Jp.Ji.  1  &3,  it  ia  faid  tliai  lefTees  for  life  or  years  ought  to 
do  fcalry  to  their  lords  for  ihe  lands  they  hold^-^-How- 
ever  it  may  not  be  amif&  to  remember  th  :>t  the  title  to 
fealty  ftill  remains  ;  that  it  is  due  from  ,;//  tcnanis  ex- 
<ept  tenants  in  jrtr&afmdigtotii  anil  fuchas  hold  at  will  or 
by  fufferance^  and  if  required  mult  be  iterated  at  every 
change  of  the  lord  ;  it  differing  in  this  refpect  from  ho- 
sia^e,  which  except  in  fpecial  cafes  is  only  due  cw+c;  that 


may  he  very  neL'ef- 
te_onlv  fervice  due;  and 
iling  ihe  performance  of 
by  di  lire  Is,  w  hich  .in 
c«  due  by  tenure,  and,  in 
:  fiiid,  be  exceffi*e.  See 
152  b\  zfyfl,  107  :  4&. 

FEASTS,  Anniierfiry  times  of  fa/ting  and  than H- 
giving,  a  Ci  }ftmmt  L<i/si>  >  WbitfmtuU,  SfV.  Tktjfa< 
ftafn  which  our  laws  efpecially  take  notice  of.  are  the 
fcttfti  of  the  ,1 nttttm' sat hn  if  ihe  'blrgtti  YhgW  M*ryt  of  the 
wttiipsi)  if$t.$*im  tin  Bntuft,  of  St.  Aihbatt  the  Jreh* 
***tt,  and  Of  5>.  SlmiU  fbc  Affile  t  for  m  \ien  of  the 
laftt  t£f  hirth  of  car  Lcnl  Ct/r/fr,)  on  which  fjuarrerly  djy*T 
rent  on  le.ifcs  is  ufuatly  referved  to  be  paid.  See  S/at  '  i 

I- EE;  and  FBJUSIMPLE. — Ttnmi  h:  fr>- jtnfl<r,  is  he- 
which  has  lands  or  tenements  to  hold  to  him  and  his 
heirs  forever.  Lhtu.  t.§  1. 

The  word  ft*  is  fametrmc^  ufed  for  the  compafs  or  cir- 
cuit of  a  tdrdfliip  or  manor,  as  we  fay  the  W  tf  tht  f<er 
(&c,  as  well  *i  the  particular  eftate  of  the  tenant:  arid 
a!fo  for  a  perpettfaJ  t  i^br  Uterperctti  \  a:,  to  have  the  keep- 
ing  of  pnfjr»t  E5>.  to  fee*  B?aB.  Uk  a>.-.|i  OMFfrt. 
Br.  41.  And  when  a  rent  or  annuity  is  granted  to  one 
and  his  heirs,  i:  is  a  fa  pa  final.  (.'0.  Lit.  i,  1. 

A*  to  the  general  nature  and  origin  of ~e Elates  in  fee- 
(imple,  and  the  other  eilates  arifing  therefrom,  See  thh 
Did.  titles  Efrti7t\  Tvm  'i  Il|*.y-  ii  is  therefore  in  thi> 
plaue  furacirp.t  to  inquire, 

I.  la  tvhtU  77iihgnHtt  ts:cy  jiu'tii  *  Ftc-jimplc* 

JI*  By  what  MtHBi  f;tcb  na  F./tittr  may  l<  «ry../ .  /. 

111.  Bj  what  Words  it  may  be  cuairJL 

I.  A  man  may  have  an  cllate,  in  fcc-fimplc  of  all  lands 
or  tenement*  or  otlwr  things  real.  Ct.Lit.  1  h.  Of  bird- 
(hipi,  advoufbns,  commons,  eftovers,  and  all  hcrcdica- 
mcnts.  Co.  Lit,  4 So  he  may  have  a  fee  maple  in 
things  mixed  ;  as  in  framrhifes,  liberties,  CuV.  Co.  L.  z  a. 
So  if  a  man  grants  to  another  and  bis  heirs  all  woods, 
underwoods,  timber- trees  or  ethers  in  fuJi  a  part  of  a  fo- 
re 11,  ftving  the  foil ;  the  grantee  has  a  fee  to  lake  im alien* 
fih.  R.  8  Co.  1 37  A. 

So,  in  tilings  perfonal ;  as  in  annuity.  Co,  Lit,  2  a.  In 
a  dignity  granted  to  him  and  his  heirs,  Co.  Lxt.  2-  a.  In 
a  fwan-matk.  7  Ci.  17.  In  a  part  or  fhare  of  ihe  New 
River  water.  Ca.  Patt.  Ztxj* 

So,  in  the  patronage  of  an  hofpital,  oro;iier  t!iing  cre- 
ated it  urn*,  in  which  there  was  not  a  precedent  cdate, 
;i  iitnn  may  have  □  fee  to  him  and  his  heirs,  ijiji lifted  in 
a  particular  manner:  as  if  a  Queen  conbrt  initiates  an 
hofpital,  and  referves  the  patronage  f;bi  tsfffgiwi  Jngltit 
fittcedctttilitt.  C1t.Clt.n4. 

U  -.:t  in  4..1,-.: e  ■  i  n  - • '  be  lot c  fu  ch  de fu I tory  i n  h  11  r i ta nee 
it  cannot  be  :  as  the  dutchy  of  Ctra^idl  limited  to  the 
prince  &  fills  ttgii  Anglic  prim^nutit,  mall  not  be  good, 
except  when  limited  by  ad  of  parliament.  £  Cc.  16. 

II.  A 


F  E  E  -  S  I  M  PLE. 


Tl.  A  man  may  take  a  fee  by  defcent  or  by  purchafe. 
In  what  manner  a  man  may  take  by  defeat,  Ice  under 
(hie  Ztyr*./. 

With  refpeftto /cttl '^rj,  it  is  to  bo  no:cd,  that  feme 

An  alien  cannot  purchaie  any  lands  in  £'.v/t>/jA,  I'mu^h* 
tijt  19!  :  7  G>.  16,  17,  1 3  :  Z)w,  j.//.  8.  See  Men. 

All  pcrfons  attainted  of  trcifon  or  felony  as*  incapa- 
ble of  pure  ha  Ting,  z  jV^y  Avrtds.  24.(3 :  Co.  £r'r»  8.  dr.  Sci 
I>^.  Feud.  lib.  z.  tit.  z3>  24.;  KigtUtits  243,  350  ;  fyf/. 

g/^  2t+p  2t^. 

If  a  man  be  atiat'tttedtf frfw?t  and  after  pur  chafe  land, 
and  dies,  (he  King  (ball  have  it  by  his  prerogative,  and 
not  the  lord  of  the  fee ;  becaufe  his  pcrfon  being;  for- 
feited to  the  King,  he  cannot  purchafe  but  fur  the  King. 
Co.  Lit.  2 

A  monger  not  having  human  (hape  cannot  purehafe  or 
inherir,  but  an  hermaphrodite  mail  inherit  or  purchaie 
JicuHftum  pr&T'alfr.tiijni  JixsU  :n(aUjC(nsis  J  one  born  deaf 
and  dumb  may  inherit  i  fo  may  one  barn  deaf,  dumb  and 
b'ind,  becaufe  it  is  for  their  advantage ;  biz;  they  cannot 
ewttrafi,  becaufe  they  cannot  underfland  the  fig  its  of  con- 
tracting ;  an  infant,  an  ideor,  and  a  per/on  t-f  •■  . 
aumsrj.'  may  inherit,  becaufe  the  law,  in  compaflion  to 
their  natural  int'rmitics,  prefuroes  them  capable  of  pro- 
perty; fo  alfo  an  infant  or  a  pcrfun  oF  van- fane  memnrv 
may  purctufe,  becaufe  it  is  intended  for  his  benefit,  and 
the  freehold  js  in  him  till  he  ettfagite  thereto,  becaufe  an 
agreement  is  prefumcd,  it  being  for  their  hencnt,  and 
becaufe  the  freehold  cannot  be  in  the  grantor,  contrary 
to  his  own  ait,  nor  can  be  in  abeyance,  for  then  x 
ftrangcr  wocld  not  know  againlt  whom  10  demand  his 
right;  if  at  full  2^e,  or  after  recovery  of  his  memory 
tney  agree  thereto^  they  cannot  avoid  it ;  but  if  they  die 
<Iuring  minority  or  lunacy,  the  heirs  may  avoid  it ;  for 
they  fhall  not  be  fubfec*  to  the  contracts  of  pcrfons  who 
wanted  capacity  10  contract ;  fo,  if  after  his  memory  reco- 
vered, the  luaatick  or  pcrfon  tun  c<nxp<n  cie  without 
agreement  to  the  purchafe,  their  heirs  may  avoid  k.  Co. 
Lit.  2. 8  :  a  y**t.  30 J-  See  title  Efac. 

A  feme  covert  is  capable  of  pur  chafing;  for  fach  an 
aft  does  not  make  the  property  of  the  hulband  liable  to 
any  difadvantage,  nor  does  it  fuppofe  a  feparatc  will  or 
power  of  contracting  in  the  wife  ;  but  here  the  will  of 
the  wife  is  fuppofed  the  mind  of  the  hufrand,  (he  not  ob- 
jecting,) finec  no  man  is  fuppofed  not  toaftent  to  that 
which  is  for  his  benefit  ;  bur  in  this  cafe  the  hulband  may 
difa^ree,  and  it  fhnSl  avoid  the  purchaie.  Co.  3 
See  title  Barm  and  Feme* 

By  the  11  6?  12^3-f.  4^  Papiflr  are  diHiblcd 
from  purchafing  lands,  l£e.  See  title  Pap/l. 

perlbns  capable  of  purchaling  may  gain  a  fee^fimple 
by  fnjfmmt  \  or  by  fine,  or  tomrmn  rttmwrpy  which  n:e 
Of  the  nature  of  a  feoffment  upon  record  ;  or  by  grant, 
or  by  /!xdmnvttrtlnifu  or  cmjff  warim,  which  are  tn  the 
nature  of  grant  ;  or  by  bargain  and  fide  \  or  by  etvcuant 
to  food  fci fed;  or  by  dcuife*  See  title  Eflate. 

So  a  man  may  gain  a  fee  by  wrong ;  as  by  dffiifi*t 
tt&atmentt  or  in/rufa^  See  thole  titles. 

HI.  It  is  the  word  hcin  makes  the  inheritance  ;  and  a 
jnan  cannot  have  a  greater  eflate.  tit.  I.  To  have  Av- 
fixtple  implies,  that  it  is  without  limitation  to  what  beirs, 
but  to  hehs  generally  :  tho*gh  it  may  be  iimited  by  ad 
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of  pai  lament.  4  hifl*  206.  If  one  give  or  grant  hnd  to 
7  v  nod  his  heirs  \  ami  ifhe  die  vtilfa  ui  h  that 
7.  D.  fliall  have  it  to  hi  in  and  his  heirs  i  by  thi*  /  *. 
hath  a  fit  Jtmpk,  and  7*  flavc  no  elta  e  D  er  4, 

33.  This  means  by  p^rol,  with  livery  and  ftiftn,  or-bf 
deed,  &c.  but  not  by  will. 

Where  Lnd  is  given  or  ganted  by  fine,  deed  n:  v^'IT, 
in  pcuiifion,  rcverfxon,  or  m;m»indcr,  to  anoilier  and 
his  heirs;  it  will  be  a  ftejtm;lc.  Fh^d.  1^4  An-I  if 
land  be  granted  to  a  man  and  his  heirs,  habendum  to  him 
far  lifc  only,  and  livery  of  iKfln  is  made;  it  h  a/V/  ji>*~ 
pU  eltate,  becaufe  a  fee  is  ex  pre  (Ted  in  \\itpant.  zktp.  aj. 

A  leafe  is  granted  to  one  for  a  term  of  years,  and  after 
that  the  leflce  fhall  have  the  land  to  htm  and  hi*  heirs  by 
t  he  rent  of  1  o  L  a  yea  r  ;  i  f  th  e  £  ra  n  tor  tn  a  1c  e  //  ivi  >■  w  11  >  11 
it,  'lis  afte-jimpl*'.  othmvife  but  for  year*.  L  V.  zi;. 
Where  landi  are  granted  to  A.  for  life,  remainder  10  II, 
for  life>  the  remainder  to  ths  right  heirs  of  d.  here  A, 
bath  a  -jHmfU.  20  H*n.  6.  35  t  B^  Bfi,  34,  3c  A 
gift  or  grant  to  a  m^nT*  wife  riming  life,  after  to  him  in 
tail,  and  after  to  his  right  hein  ;  he  will  have  a  fit  Jim- 
pie  eJlate.  2  Rep*  01. 

1  f  hinds  are  granted  to  a  mtn  arrd  his  fn^ceflbrs,  this 
creates  no/ec-JFvjpU :  butiffuch  a  grant  be  p»ade  to  a 
corporation,  it  U  a ftt-Jtwpli  ;  and  in  rafe  of  a  fole  cor- 
poration, at  a  blilinp,  parfpn,  tjf-.  a  fe-JtrppJc  is  to  them 
and  their  fuccehori.  Lit.  S.  it :  i5fW  119.  An  ellaie 
granted  to  a  pcrfon,  to  hold  to  him  far  cvrrj  or  to  htm 
lnd  his  qftgnt  for  ever,  is  only  an  eJlatc  for  life ;  the 
word  htin  being  wanted  to  make  it  ffi*fn;plt\  bn  m 
Witt*  wlitch  are  more  favoured  than  granti,  the  f*t  Jt?&~ 
pie  and  inheritance  may  pafs  without  the  word  beta.  Co, 
Lit*  ICJ,  9. 

And  by  rice d  of  feoffment  a  fcc-Jtmplt  may  be  crett^il, 
which  would  be  an  e date- tail  by  will  ;  as  where  Ian  '-• 
are  given  to  another,  and  his  heirs  male,  tsV,  without 
the  word  /m/y.  ^*  3  3 .  A  gift  to  a  man  and  bii  whil* 
drcn,  and  their  heirs,  is  xfer-fimtlt  to  all  that  are  living, 
Ci.LiU  l  '.  Lit.  Rep.  6. 

A  feoffment  to  itrrdi&ut,  without  flying  gii  es 
him  afee-fimple.  Co.  Lit.  S  if.  So  to  a  fun  and  tl?  kthi 
etf  bit  father,  Semb.  Co.  Lit.  z *o.  i.  So  to  (ifou 
fuis  and  their  J i c i r  ■  ;  if  he  has  ift'ue,  it  \ 
clhtc  in  fee.  t\  Lit.  9  >-r  So  to  B.  in- 
rt'Lii  fun,  gives  a  fee.  C*.  Lit.ga. 

So  a  grant  to  the  K-tng  in  /erp/ittam  gives  htm  a  fee, 
without  the  word  1,  huhtin  n  fic&flfov,  for  he  never  dies. 
Co.  Lit.  <)b.  So  a  feoffment  to  a  corporation  aggregate 
M  petpetPitm  gives  a  fee  \  for  it  never  d;cs.  Co.  a  a  ; 
1  Rgi.  a  3 a.  5;. 

Or»  to  a  corporation  fulc,  to  he  held  in  fmtlqlftQ) 
C*.Lit.9l>  :  \  RjolL  8|5?^f  5.         if  A.  re-en f«o^  B. 
ad#>  pLtte  as  fi.  enfedfrtd  him%  he  has  a  fee  whhout  the 
the  word,  hern,  tit.  Lit.  9 It.—  This  mull  mean  when 
A.  had  an  eitate  in  fee  of  ilic  feofl'me&c 
I.  ii.  So  a  grant  to  the  church  of  fi.  gi 
out  the  word,  lain  *r fttccrffit 7,  1  3 

And  a  limitation  to  the  right  heirs  of  H.  gives  a  fee 
without  the  words,  and  tbtir  btirs,  1  tltd,  i^.L  j6.  So 
a  ice  may  be  given  wirhout  the  wordy,  Hj  Uint  by  fine 
jfammma&  fafcmp  w»  &r.  C9.lJi.0it.  or  bv  a 

rawjnetf  rarttvirj.  Co,  I//,  9  i.  y  7 

So  a  fee  piitfes  \i  ithfjyt  the  worjs,  iriW,  where  a 

man  gives  land  with  hi*  daughter,  £TV.  b  fnt»taetringr% 

3  ^  C  #, 


a  jomc 

v.rr^-ff- 


fce>  with- 


FEE, 


FEE?; 


fi.ii/.  9*.  If  a  pnrcener,  or  j^int- tenant  retcsfes  to 
hi*  companion,  Co.  Lir.  9  If  the  lord,  &e.  releafes 
tflrtfnfc  tertentnt  ;  which  enures  by  way  of  cxtinguifhtnen?, 
dffi  h'r.  9  If"  ,1  nan  re  tea  le;  a  mere  right;  it  where 
nWiiTsiiice  rc;ear"vs  to  ths  diffeiflor  all  his  right,  Ce* 


pnn  partition,  for  owelty  (or 
L;;  6*  IQ<  if  a  peer  be 
wm,  hrrhnsafecmhiidig- 
La.  Ztt.  9  0.  ■>£>,  by  the 
j dice if* ftt,  grants  to  another 
1  ut  more,  he  has  n  fee*  Co. 
a  grant  of  a  topyhold,  fiki 
nay  give  the  inheritance.  4 


ftwiimoned  to  parliar.i^r.i 
nity,  without  the  word 
ton- II  law.  if  the  King  a 
:>»J  &^Si*f  i:i '  r  trp  ?tittm3  \ 
f.:t.  id  /it  So,  by  v  liHj 
■    r     -  - 

A  fvvV  determinable  upon  a  contingency,  is  a/Iv 
m  a'l  intent};  though  not  fo  durable  as  abfolme  _/tr*» 
.'  *       273-    But  fee  title  ExtCttcry  Dtui/t. 

In  pleading  eilates  in  fce-fimpic,  they  may  be  alledgcd 
generally :  but  the  commencement  of  eftates-taif,  and 
other  particular  eftates,  mull  regularly  be  fhewn.  C*.  Lit* 
5C3.  The  fec-firnple  ellatr,  being  the  chief  and  nioft 
excellent ;  he  who  hath  it  in  lands  or  tenements  may  give, 
^rant,  or  charge  the  fame  by  deed  or  wilt  at  lus  plcafure  ; 
or  he  may  make  w,iJlc  or  fpoil  upon  it  :  And  if  he  bind 
Juimktf  and  his  heirs  to  warranty,  or  for  money  by  obli- 
jgst?$fl-j  &t  othcrwife,  and  leave  fuch  land  to  the  heir, 
ir  fh.-.ll  be  charged  with  warranty  and  debts:  Alfo  the 
wife  of  a  nnn  that  is  feifed  of  fuch  an  cftace,  mall  be  en- 
dowed ;  and  the  huibmJ  of  a  woman  having  this  cflate, 
fliall  he  tenant  bv  the  enrtefy.  C*,Li:.  273:  Arfijjo, 

Tlioegi  fee  fimple  is  the  mod  ample  cflate  ofinheri- 
t>;n:e,  it  ii  ftsbjrtl  to  many  incumbrances;  as  judgments, 
iLtitrrs  mortjj.f jcf,  fines,  jointuir?,  dower,  &<r.  And 
i  -  fee^fimple  ttxJitionoi)  where  the  eftate  is  de- 
le" by  not  performing  ihe  condition  ;  and  a  qualified 
Sc  h  fi-.r,pjc,  which  may  be  defeated  by  a  limitation, 
'i'h'is  is  caJScd  a  hafe  fec^  upon  which  no  rcverfion  or  re- 
in ±h  tier  can  be  expectant.  f,V.  Lit,  tS  ;  10  Rep.  97. 

See  fur: her  on  this  fubjefr.  titles  Brfitni  j  Efiate  j  £V- 
tcxpy  tittttifi  \  Tenure ;  fj*i!lft  &fc. 

rl'.E  EXi'EvJ'i 'ANT,  [Feuduvi  Expe2ativiim}Scti  Ex- 
A  2 1 

FKR-T  ATL.  See  tiile  Tail 

FEE  FARM,  Ffati  Firxa.]  Or ftt  farm  rent ;  is  when 
list  ;^rJ,  uf  on  creaiion  of  the  tenancy,  refcrves  to  him- 
felf  and  his  heirs*  either  the  rent  for  which  it  was  before 
let  to  farm.  Or  was  reasonably  worth,  or  at  leaft  a  fourth 
j  ;.rt  of  the  value  j  wiibviii  bswuge;  feat/? ,  n  ofkr  fcn>i>:ejf 
t .  - .  l>:i  i  -Mi\t  :.i  r  c f  ecial] y  com pri fed  in  the  feoffment. 
%  tttf  ,  44.  By  f  i&iitrbmt  a  third  part  of  the  yearly  va- 
]»ic  of  tne  land  may  be  appointed  for  the  rent,  where 
land  1  are  granted  in  ftr/aim*  tsfr.  F.  A\  J?*  t  to.  And 
Lard  Cffit  (zyt,  frt-J'^m  rents  may  be  one  half,  a  third, 
nr  fourth  part  of  the  value.  Co.  Ut-  141.  See  3  Comm.  43  ; 
Z>,«7,  6*7.  m  Mt*  and  the  notes  to  t  143. 

Tficfe/i-r-^r/8  rents  feem  to  be  more  or  left,  according^ 
to  the  conditions  or  consideration  of  the  purch^ie  of  the 
lifuSs  pot  c*f  whfijh  thry  arc  iJTuiug,  It  is  1  he  nature  of 
ffr'fur.Ti,  that  if  the  rent  be  behind  and  unpaid  for  the 
(pa^e  of  two  y?r<n.  then  the  fcoifor  or  h:s  hesr&may  bring 
sji  action  to  recover  she  JenJjj  G^r,  But.  r(  66.  www;.  4.  See 


FctoVtjtrvta  appellatur,  com  quis.  ct  cc^ro  vel  Spiicef. 
fione  alterius^  pridia  tenueric  fibi  ct  .i^redibus  fuis,  rtd» 
dendo  vel  dimtdiam,  vel  tetfji :  m  iiiirt^:  quartajs 
partem  yeri  valorts.  Tcneps  hujufmodi  ad  nulla  fervitia 
obligatur,  nifi  qua:  in  ipll  Charta  contlncn^ur:  except^ 
Ji&Ki&ftj  qu^omnibu;  ten  oris  incuru',  ;■. 

FEE- FARM  RENTS  or  the  CROWN.  Thc/Ve 
faun  rents  remaining  to  the  Kings  o!  %  W  from  theii* 
Mfai  tkmtjHn,  were  m;i ny  o:  i':  w  :  _      .  . 

crown  in  the  reign  of  King  Chart**  !i.    L ,.;.  r  %2  Car, 
z.  t.  6:  «y  23  C  z.  r.  z4,  (explained  by 
t?,)  the  King  was  enabled  by  letters- pa  tent  to  ; 
/aim  rents  dut:  in  right  of  his  crown,  or  in  right  of  his 
dutchic<i  of  Lancajit)  and  Cor 'avail  exeepl 
to  [mikes  10  make  faie  thereof,  and  th<     .     ..  were  to 
convey  the  fame  by  bargain  and  tale  .to  purchafcrj,  £?Y. 
who  may  recover  the  lame  ai  :fuj  Xi 
has  been  obferved,  thatiren  were  to  verydoubtfal  of  the 
title  to  alienations  of  this  nature,  that  while  thefe  rents 
were  expofed  to  fale  fcr  re  ad--  rrjney.  fc.i^r 
deal  fur  them,  and   they  rcnuiiu'd  onfotd 
Mi'e  men  earned  tc  buy  them,  was    I'--  : 
iLrae  of  his  Majelly  '>  otJ.^v  p.ivmcrtts,  which  4 
perfons  to  re  fort  to  this  ;js  -\  ■  u.-r;.!i  ,  ,ig:b:c  in  j- 
juiidure:  No  tenant  in  tad  of  any  of  the  laid  rents,  is 
enabled  to  bar  the  remainder.  Sec  farther  title  Ceaiafm 
Pakiitte, 

rr.ES,  Certain  ptrquifitei  allowed  to  officers  in  the 
adminitlraiton  of  jufhtu,  as  a  recotnpcnL"C  for  their  la- 
bour and  trouble ;  afcertained  either  by  a£ts  of  parlia- 
ment, or  by  ancient  ufsge,  which  gives  them  an  equal 
fanction  with  an  a^i  of  parliament*  i  AV»  ^^,463. 

I.  In  nlfat  Cafii  Fctt  ure  Ant. 

II,  sit  what  Time  tbej  may  be  demanded. 

L  At  common  Jaw  no  officer,  whofc  office  related  to 
the  admimjlraticn  cf ~jit/ficsT  could  take  any  reivard  for  c!o- 
in^  his  duty,  but  what  he  was  to  receive  from  the  king* 
Co.  Lit.  36  S  :  z  Uft,  176,  soS,  9. 

And  this  fund imcntal  maxim  of  the  com 010 0  Saw  is 
confirmed  by  Wejlm*  Leap.  z6.  which  enafb,  "  That  no 
fherirT,  cr  other  King's  officer,  fhall  take  any  reward  to 
do  his  office,  but  flint!  be  paid  of  that  which  they  take 
of  the  King  j  and  that  he  who  fo  doth  (hail  yield  twice 
as  much,  and  /halt  be  punifhed  at  the  King's  pleafure,1* 

This  flsuute  comprehends  cfc heaters,  coroners,  bai- 
liffs, gaolers,  the  King's  clerk  of  the  market,  aulnager, 
and  other  inferior  miniKcrs  and  orriceis  of  the  King,  whole 
offices  do  any  way  concern  the  aJouniJlyaiita  or  ext£vtito% 
cf  jufiiu.  2  In/i.  209, 

And  fo  much,  hath  this  law  been  thought  to  conduce  to 
the  honour  of  the  King  and  welfare  of  the  fubjett,  «h*c 
ail  prefer  ipthji!  whatlbevcr,  which  have  been  eautray  to  it, 
have  bi.-cn  ho'den  <void  j  as  where  by  prescription  the 
clerk  of  the  market  claimed  certain  fees  for  the  view  and 
examination  of  all  weights  and  rneaforcs,  and  it  was  held 
merely  void*  4  Lift.  274:  Most  :  I  hji,  209  :  1  Reh 
J&r.  126. 

But  it  hath  been  holdcn,  that  the  fee  of  iod.  commonly 
called  the  bar  fee,  which  hath  been  taken  time  out  of 
mirtd,  by  the  Iherifr,  ol  <very  prifbner  who  is  acquitted  ; 
andalfo  the  fee  of  oae  penny,  which  was  claimed  by  the 
coroner  of  every  vr/nr^  when  he  came  befort  EM  j  wftkes 
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id  fyte,  are  rot  within  the  meaning  of  the  (Ututc,  be- 
caufc  they  arc  not  demanded  by  the  fherifFor  coroner  for 
doing  any  thing  relating  to  their  offices,  but  claimed  as 
perquisites  of  right  belonging  to  any  of  i  hem.  2  Injl.  2  to  ; 
Stautts  P.  C.  49, 

Alfo  is  is  holdcn  by  Lord  ("■:■■'  ,  that  within  the  words 
of  the  ftatute  34  £</.  1.  which  are,  w  No  tallage  or  aid 
fiiall  be  taken  or  levied  by  us  or  our  heirs  in  our  realm, 
•tvhfauf  the  good 'Of Hi  and  ajjent  of  archbilhops,  biftiops, 
earls,  barons,  knights,  burgcrles,  and  other  freemen  of 
the  land  no  new  offices  can  be  creeled  with  new  fees, 
or  old  offices  with  new  fees  ;  for  that  is  a  tallage  upon  the 
fubjecl,  which  cannot  be  done  without  common  aflent  by 
act  of  parliament,  2  Inft.  533. 

Yet  it  is  holder*,  that  an  office  erected  for  the  public 
good,  though  no  fee  is  annexed  10  it,  is  a  good  crcce  ; 
and  that  the  party,  for  the  labour  and  pains  which  he 
takes  in  executing  it,  may  maintain  a  qvai:t:nn  tie-  if 
not  as  a  fee,  yet  as  a  competent  retimpme  for  his  trouble. 

Aft  fen  allowed  by  ail >  tf  parliament  become  e (lab! i(hed 
fees;  and  the  fcveral  officers  miitlcd  to  them  may  main- 
Cain  a 3 ion  of  dzbt  for  them.  2  Jiff.  210.  All  foch  fees  as 
have  been  allowed  by  the  courts  of  j  unite  to  their  officers, 
as  a  recompence  for  their  labour  and  attendance,  are 
ellablifhed  fees :  and  the  parties  cannot  be  deprived  of 
them  without  an  act  of  parliament.  Co.  Lit.  368:  Pr&. 
Chan.  551, 

Where  a  fee  is  due  by  cuftom,  fitch  cuffom,  Jike  all 
others,  niuft  be  reafonablej  and  therefore  where  a  perfon 
libelled  in  the  fpiritual  court  for  a  burying  fee  due  to  him 
for  every  one  who  died  m  his  parish,  though  buried  in 
another ;  the  court  held  this  unrcalonable,  and  a  pro- 
hibition was  granted.  Htb.  17c;  1  Rol.  Air.  557,  559. 
S.  C  adjudged. 

The  plaintiff  brought  an  a&ion  on  the  cafe  for  fees 
due  to  him  as  Uiher  of  the  Black  Rod,  and  Obtained  a 
vrrUift.  Stfda.  747.  No  fee  mail  be  taken  for  a  report 
upon  a  reference  from  any  court,  St,  1  jfac  1.  c.  io>— 
Certain  fees  of  fherifTs  fettled.  St,  3  Ges,  i.  e.  15.  See 
title  Sforif.-~Vze*  on  ntf  prims  records  out  of  the  Exche- 
quer to  be  the  fame  as  on  other  records.  St.  23  Geo,  z.c. 
z$.  j  10. — Fees  of  juJlieo'  clerks  to  be  regulated.  St. 
26  Gen.  2.  c .  14 :  zj  Geo.  2.  if,  16.  Debt  lies  for  the  ftic- 
lirtVfees  for  executing  an  ihgk.  LordR&ym.  1  z  1  2. 

As  to  the  quantum  of  the  Jeea  due,  it  mult  be  obferved 
in  general,  that  it  is  extortion  for  any  officer  to  take  more 
for  executing  his  office,  than  is  allowed  by  ad  of  parlia- 
ment, or  is  the  known  and  fettled  fee  in  futh  cafe.  ioCt. 
to*  rti  Co.  Lh.  36s?- 

Ai  to  the  fees,  of  Iheriffs  for  execution*,  by  Sr.  29  EHz. 
4.  i:  is  enacted,  14  That  it  Ihall  no;  be  iaw<Lsl  tor 
any  mcnrT,  CSu\  nor  for  any  of  their  officers,  Gsfr.  by 
colour  of  their  office,  to  take  of  any  perfon,  directly  or  in- 
riiredty,  for  the  ferving  and  executing  of  any  extent  or 
execution  upon  the  body,  lands,  goods  or  chattels  of  any 
perfon,  more  recompence  than  in  this  prefent  aefc  ap^ 
painted,  re.  twelve-pence  or  and  for  every  twenty  Qiil- 
hngs  where  it  cxcccdeth  not  one  hundred  pounds;  and 
fix  pence  of  and  for  every  twenty  fliirJingi,  over  and 
above  the  faid  fum  of  too/,  chat  he  or  they  (hall  fo  levy 
or  extend,  and  deliver  in  execution,  or  take  the  body  in 
execution  for  t  upon  pain,  that  the  perfon  offending, 
frail  forfeit,  to  the  party  grieved,  his  treble  damage* ; 


and  mall  forfeit  the  fam  of  40/.  for  every  time  that  he, 
they,  or  any  of  them  mall  do  the  contrary/' 

II.  It  is  extortion  for  any  ofiicer  to  take  hit  ffeje  before  it 
is  due;  and  therefore  where  an  tinier- sh-rirT  refold  (<i 
execute  a  capias  ai  fatUfadt*d$tm  till  he  had  his  fees,  the 
court  held,  that  the  plaintiff  might  bring  an  action  agamlt 
him  for  not  doing  bis  duty,  or  might  pay  htm  hi: 
and  then  indict  him  for  extortion.  CotLtt.  $63:  10  GV 
icz  a\  i  Stt.'Jt,  3  30. 

Officer  mufl  obey  a  writ,  though  fees  unpaid.  Sfra?. 
814.  Proccfs  mult  be  obeyed  though  fees  «re  not  tender 
ed.  Sit  an.  ti6z.  ]f  an  bt&sai  tprp\ 
be  dire  fled  to  a  gaoler,  he  mull  bring  up  the  prtlbner 
although  his  fees  were  net  paid  him;  and  he  cannot  ex. 
cufe  himfelf  of  the  contempt  to  the  court,  by  slledging 
that  the  prtfoner  did  not  tender  him  his  fees.  1  K:b.  2-2. 
^'.57.  So  as  to  an  habcai  at/  fecj&tJam  Ctf  tfd- 

fitHihm.  March  83  :  2  K. b.  2 So  :  %  178  l  I  Kcb< 
566*  cent* 

Cut  if  the  gaoler  brings  up  the  prifoner  by  virtue  of 
fuch  b&bcat  cerjuti,  the  court  ivill  not  turn  him  01  cr  til! 
the  gaoler  be  paid  ftU  his  fees;  nor,  according  to  Pome 
opinions,  till  he  be  paid  ail  that  is  due  to  him  for  the  pri* 
foner's  diet:  for  that  a  gaoler  is  compellable  to  find  his 
prifoncr  fuflenante.  bee  \  RA.  Rep.  358:  Co.  Lit.  195 ; 
9  C*.  87  :  Z>W.  63  a  :  2  ReL  Abr.  32:2  J*n.  1 7S. 

If  a  perfon  plead*  his  pardon,  the  judges  may  infrft  on 
the  ufual  fee  of  gloves  to  themfelve*  an d  officers,  before 
they  allow  it.  F;tz,  Coven.  29+ :  Pakea  ik  Pane  £8 :  Ktiins 

2y,  2  7^+5d;  1  m 

Ir  an  erroriecL.1-  sm..  Le  delivered  to  the  fheriff,  and  he 
executes  itf  he  lhall  haie  his  fees,  though  cite  writ  be 
erroneous.  iSett.  332-  It  teems  to  be  Jnid  down  id 
tire  old  books  as  a  duLWtc'tion,  that  upon  an  extent  of 
J  and  upon  a  fl  acute,  the  fheriff  h  to  have  his  feea,  fo 
much  per  pound  according  to  the  ftarutc  iinrocdiau.y  j 
bet  that  upon  an  ekgit  he  is  not  to  hive  them  tiij  the  A> 

Fe*s  of  A  i and  Officers,  AreccnJiderationa 
allowed  them  as  a  recompence  for  their  labour:  and  in 
rcfpecl  to  officer  a,  they  are  granted  over  and  above  their 
fa  lanes,  to  excite  them  to  diligence  in  executing  iheir  of- 
fices. They  differ  from  whidi  arc  paid  to  fcrvanfs 
for  certain  work  and  labour  done  in  a  certain  fpacer 
whereas  feci  are  difburfeJ  to  officers,  Eif^  for  the  rranf- 
acTting  of  bufinefs  whidi  occafionally  occurs.  If  a  client 
when  his  bufmefs  in  ecu  t  ii  dispatched,  refbfech  to  pay 
the  ofllcer  htfi  coJft  fees;  the  co^rt  ou  motion  if ilt grant 
hf\  a;[a;hment  againil  him,  on  which  he  ftiall  be  ccrn- 
mitted  until  the  fm  are  p^id.  1  LHL  Mr.  jScdefi- 
a/l teal  courts  have  not  powet  to  eJl.ijluh  r ;  l>ut  ii  a 
perfon  bring  a  quantum  mtJ&it  it  B.  Rt  'jjf.  ft.r  fitsy  and 
the  jury  find  for  him,  then  they  becorr.c  tilabliihedy'ar, 
1  Saii,  333, 

A  folicitor  in  Chancery  may  exhibit  his  bill  for  his 
fees  for  huftnefs  done  in  that  court ;  and  fo  he  may  where 
she  baftnefi  is  done  in  another  couat,  if  it  relates  to  an- 
other demand  the  pUintirF  makes  in  chancery.  1  V\  n. 
205:  %Chan.Ca,  153.  But  it  hath  been  held,  that 
chancellors,  regiflers  and  proctors  who  are  officers  of  rem- 
pond  profit,  and  whole  fees  do  not  relate  to  the  iurif- 
diclion  of  the  fpiriiuJ  court,  cannot  me  for  them  m  the 
fpiritual  court.  See  3  Lewt.  2  Rvf,  Rep.  $5:  t 

'(Mi 


FEES. 


FELO-DE-SE. 


i       l     j  6:5:  3  K<:k  303,441,  516:  +M«itjL$i\$ 

Action  on  the  cafe  lies  for  an  attorney  for  his  feett 
againft  him  that  retained  him  in  his  caufe  :  And  attornies 
ire  not  to  be  difniifl'sd  by  their  clients,  till  their  fm 
i.re  jr-Jd.  1  141,  ISut  attornies  are  not  to  demand 
w  ire  than  their  jutt  fti$\  nor  to  be  allowed  fm  to  couu- 
frl  without  tickets,  or  the  iignature  of  enunfel,  t°$e,  St, it. 
g  7?f,  1. 1.  7.  An  attorney  may  have  action  of  debt  for 
ftu/fcr,  and  alfo  of  counfel,  and  colts  of  fuit :  as  a  coun- 
fellor  is  not  bound  to  give  counfel  till  he  ha?  Uh  frt  \  it 
is  fiiid  he  can  hsvc  no  aftion  for  it :  Though  it  has  been 
hrld  orberwife  *F.  JV.  2?.  j  x  i  :  1  Brputnl.  y* :  j  1  tf.  6.  e.  9. 

TJiete  were  no  due  to  merirT*  fur  executing  their 
ofrzes,  till  tli*  $fdt,  29  Eire.  c.  4 ;  ivhich  a!!o*j  them  jWs 
for  executing  writs  of  execution,  £sV.  By  the  Stat,  of 
tfejS/M.  2,  1 3  J?.  1 .  ff.  4J,  44,  the  ancient  of  of^ 
fleers  of  courts  of  juflice  were  ordained:  And  by  (la- 
lutes,  the  fat*  of  (herifls,  gaolers.  bailiffs,  &i.  are  limited. 

See  further  m  connected  with  the  fubjert  of  fees,  this 
Dii\.  titles  L'?;£\-.jri  E^:cri:.ii  ■  and  alfo  deles  tinnijkr -t 

FEIGNED  ACTION,  See  title  -FdrVf/  Jfltt*. 

FEIGN  1"!^  1SSU±'\  IT,  in  afuit  in  equity,  any  matter 
of  fa/I  is  Ihongly  conteiU-d,  the  court  ufually  direils 
the  matter  to  be  tried  by  a  jbryi  efpectally  fuch  im- 
portant fails  a*  the  validity  of  a  will,  or  whether  A.  is 
the  heir  at  Law  to  £.  or  the  cxittence  of  a  mtctiu  faimntt' 
di,  or  re.rl  and  immemorial  compofii  ion  for  tithes,  Dut 
as  si  jury  cannot  be  fummoncd  ro  attend  a  court  of  e<juU 
t  v,  ;ne  faclt  is  ufually  direfted  to  be  tried  in  the  court  of 
King's  bench,  or  at  the  affifes,  upon  a  ftigwd i/fta.  For 
this  purpofe,  a  ftigned  action  is  brought,  wherein  the 
pretended  plaintiff  declares  that  he  laid  a  wager  of  5  /. 
with  i|ie  defendant,  that  A,  was  heir  at  law  10  B\  then 
he  aver:  that  he  is  fo;  and  brings  his  aftion  for  the  j/. 
the  defendant  allows  the  wager,  hot  avers  that  A,  is  not 
Che  ..tir  to  &  and  thereupon  that  iiTuc  is  joined,  which  is 
direflrd  out  of  Chancery  to  be  tried:  and  thus  the  ver- 
d/il  of  the  jurors  at  law  determines  the  fail  in  the  court 
r,t  equity,  3  Gemm.  45a,  If  it  is,  a  matter  of  great 
diSkWty  and  ronfcqucncc,  the  direction  may  be  for  a 
liftal  ai  brr,  with  leave  of  the  court.  See  tides  Cham  \  ; 

■GUS,  %itaji  fife  titm  re  feflfttftj  A  companion, 
but  particularly  a  friend,  who  was  bound  in  the  Jittvncvy 
fur  the  gowi  behaviour  of  another.  In  the  laws  of  King 
fua,  ir  h  laid,  if  a  murderer  could  not  be  found,  SflrV.  the 
1 11 i  the  per/On  (lain  Ihould  have  fix  marks,  and  the 
King  fvrty  ;  if  he  had  no  f arcnis,  then  thE  lord  thou  Id 
have  it.  Etji  db/fdaai  m  habaet*  iYlagoa  ejus.  LL.  hut* 

FELD,  Is  a  J*r«iT  word,  fi unifying  ^r/rf';  and  in  its 
e^a^ctrund  «  ^gnifies  wild,  aa/j^honef,  ii  wild  honey, 

FELE  HOMAGERS,  Were  faithful  fubj eel s ;  from 
ii'  Mi  if.. i.e.  .'}./  r. 


F.  DE  SE,  One  that  commits  felony  by  laying 
fieJenc  bands  upon  htmkLf,  or  commits  any  unlawful 
m-hii;iUjs  ad,  th^  confc^t,ence  of  which  U„  hia  own 
uitimely  death.  When  a  per  fan  with  deliberation  and 
threil  pttrpbfe  kills  hirafeif,  by  hanging,  drowning,  fhjot- 
ing,  hahbing,  &c.  he  become*  /d-i  slt  j*\  but  the  perfon 
commits  ibis  feiooy,  mull  be  oi  the  .^geof  diJcrciicn, 


and  ttmpn  wrnrij  1  And  therefore  if  an  infant  under  four- 
teen years  of  age,  or  a  lunatick  during  Lis  lunacy,  or  one 
diil rafted  by  a  dil'eaie,  or  an  ideot,  kills  him fe If,  it  is 
not  felony.  3  },tJi  44  :  D,du  eft.  145.  Alfo  if  a  per- 
fnn  during  the  time  that  he  is  n*x  t*mpu  worth  gtveth 
himfelf  a  mortal  wound,  though  he  dicth  thereof  when 
he  recovers  bis  memory,  he  is  not  felt  (ft  fi  \  becaufe  at 
the  time  of  the  ftrokc  he  was  not  fomfoi  itttuth.  Dc!i. 
3+1.  344-  And  he  who  deiires  and  perfuaocs  another 
man  to  kill  him.  1*  nor  ufkb  **t  ft ;  his  aJTent  being  void 
in  law,  and  the  perfon  killing  him  a  murderer.  Ktko. 
136.  It  is  fib  a K  ft  where  a  man  malicioully  attempts 
to  kill  another,  and  falls  upon  his  fword,  or  mooting  at 
another  the  gun  burits,  whereby  he  kiJU  himfelf ;  but 
he  mult  be  the  cw^  agent.  1  Hmuk.  1\  C.  c  zi  x  1  Bat. 
AC  413. 

A  ftk  tie  fit  cannot  mike  a  will  of  goods  and  chattels ; 
[or  rather  fuch  will,  if  made,  is  void  ;]  for  they  are  forfeited 
by  the  aft  :.nd  manner  of  his  death  :  but  he  may  make  a 
devife  of  his  Iand5,  for  >hey  ate  not  fubjeft  to  forfeiture. 
Plrttf.  261. 

A  ffU  at fe  Ihall  forfeit  all  his  goods  and  chattels  real 
and  per h nal ;  but  not  until  it  U  lawfully  found  by  rhe 
oath  of  twelve  men,  before  the  coroner  on  view  of  the 
body,  that  he  hfekJffi,  3/0^,55.  By  the  return  of 
the  inquifition  the  good*,  £sV.  are  veAcd  in  the  King ; 
Though  it  hath  been  faid,  that  the  goods  of  a  fth  deje 
are  forfeited  before  inqnititLon,  -z:z.  immediately  upon 
committing  the  fail.  1  Li  v.  fi  :  but  fee  5  Rep.  1  jo,  where 
it  is  adjudged  that  they  are  not  forfeited  till  it  is  found 
of  record.  The  lands  of  inheritance  of  a  /Ao  At  fe 
em  not  forfeited,  by  reafon  he  was  not  attainted  in  his 
life  time ;  nor  is  fuch  a  perfon%  wife  barred  of  dower,  or 
hb  blood  corrupted,  t  Hanvi.  P.  C. c*  27,  If  a  judgment 
is  obtained  by  a  plaintiff  in  any  ailion.  and  the  plain :itV 
hangl  himfelf,  fo  as  to  become  '/eh  dr/ft  the  debt  is  for- 
feited to  the  King.  1  S^i/nJ.  36:  z  Nr'f.  A&r.  i^o  Goods 
are  fnrfetted  to  the  King  by  a  frtc  dc feM  for  the  loft  of  a 
fubjecl,  and  breach  of  the  peace.  1  PhivJ.  26 1-  This 
fbrfeltore  has  rehtioo  to  the  time  of  the  ail  done,  in  tne 
ftrfon'i  life  time  which  was  the  caufe  of  hi*  death.  As 
if  the  hulband  and  wife  be  pollened  jointly  of  a  term  of 
years,  in  land,  and  the  hatband  drown  himfelf,  the  land 
ihall  be  forfeited  to  the  King  ;  and  the  wife  mall  not 
have  it  by  furvivarftiip.  for  by  the  ail  of  carting  him- 
felf into  the  water  he  forfeits  die  term ;  which  givei  a 
title  to  the  Kjng,  prior  to  the  wife's  title  by  furvivonLip; 
which  could  not  accrue  till  the  inftant  of  herhulband's 
death.  Finch  L.  ziG.  But  thefe  forfeitures  are,  perhaps 
too  often,  faved,  by  the  coroner's  jury  finding  their  verdict 
lunacy;  to  which  they  are  inclined  on  1  favourable  in- 
terpretation, that  it  ii  impo&blc  for  a  man  in  his  fetifes 
to  do  a  thing  fo  contrary  to  nature  ;  but  if  this  argu- 
ment be  good,  felf  murder  can  be  no  crime,  becaufe 
a  madman  cannot  be  guilty  of  any  crime.  1  Haivi,  P* 

If  a  per  Ion  fh  .;V  ft  is  fecrctly  made  away  with  that 
the  coroner  cannot  view  the  body;  prefentment  is  to  be 
made  of  it  by  jullices  of,  peace,  tifr.  to  entitle  the  King 
to  the  forfeiture  of  goods.  5  Rep.  no.  Where  a  per* 
fon  h  found/^*  $e  jeM  who,  on  account  of  lonacy, 
ought  not  to  be  fo;  or  where  one  is  returned  nan  en®}** 
when  in  tritih  the  party  is  ft  la  J?r  if  there  bt  no 
fauit  in  the  coronw,  or  interuinty  in  the  inquifition,  a 


FELONY. 


us  i*fwrtiuljm  will  not  be  granted  \  but  the  inqui- 
fliioii  u  traverfable  in  B.  R.  3  Mod.  t$%  :  z  NeJf-  rlhr. 
S40.  A  pardon  of  murder,  doth  not  pardou./i7a  (U fr ; 
but  a  pardon  of  all  felonies  and  forfeitures  doth.  By 
cuftoin  and  practice,  the  body  of  tfcli  rfr  fr  is  buried  in 
chc  Mffkway,  w«n  ^  ftsko  driven  through  the  body. 

FELONS  GOODS.  The  itatutc  tk  frtfrtgatitto  rtgiit 
17  Erf.  1.  t  .  i.  grants  to  the  King,  among  oihcr  things, 
the  goad*  of  felons  and  fugitives.  If  the  King  grant 
Co  :t  man  and  hi*  heirs  ft  lens1 goc-Jj,  the  grantee  cannot 
devifc  them,  on  the  (laiute  32//,  S.f.  1,  becaufe 
they  arc  not  of  a  yearly  value;  but  where  a  perfon 
is  lei  led  of  a  manor,  to  which  they  are  ap  pen  dam,  it  is 
othenvife,  tor  (hey  will  paf*  as  appurtenant.  3/^.32. 
See  ikies  Fiigb;  ;  Ft,  ft  nitre. 

F  fi  L  O  N  Y. 

Felonii.]  A  general  (erm  of  law  including  generally, 
all  capital  crimes,  below  (reafon.  4CWV.9S.  This  v,  r  .; 
is  of  feudal  original  ;  but  a*  to  the  derivation  of  which 
authors  differ.  Some  deduce  ir,  fancifully  enough  as  it 
feems,  from  jtyM*  Gr,  an  impoftof;  from  folk  bat,  to  de- 
ceivc  j  and  Coke  (1  biji.  391,)  fays  it  is  trunen  felJeo  auimc 
pcrpet  return* — All,  however,  agree  thai  it  is  fuch  a  crime 
as  cKcalions  a  forfeiture  of  the  offender's  land*  or  goods; 
thit  therefore  gives  gieat  probability  (o  Spelaunft  deriva- 
tion from  the  Teutvititk  or  Gtrxwn  frt,  a  feud  or  ftef3  and 
lea,  price  or  value,  Spelm.  in  <vub.  Ftkx, — Felony  accord- 
ing to  this  derivation,  is  then  the  fime  as  pycriumfttuti ; 
the  consideration  for  which  a  man  gives  up  his  fief  or 
efiate  ;  a*  in  common  ipeech  it  is  laid,  fuch  an  acl  is  as 
roach  as  one's  life  or  eftatc  is  worth.  In  this  fenft\  it  I 
will  clearly  fignify  the  feodal  forfeiture,  or  rather  ihs 
ail  by  which  an  cftate  is  forfeited  ore  [cheats  to  the  lord. 
See  4  CtoKttt.  95* 

Fllosy,  in  the  general  acccption.  of  law,  comprifes 
every  fpecics  of  crime  which  occalioned.  at  Common- !jw, 
the  forfeiture  of  lands  or  goods*  This  moft  frequently* 
happens  in  thofc  crimes  for  which  a  capital  punilhmenr, 
either  was  or  is  liable  to  be  inflicted  :  for  thofc  felonies 
which  are  called  clergyable,  or  to  which  the  benefit  of  j 
clergy  extends*  were  antiently  punifhed  with  death  in 
Jay  or  unlearned  offenders,  though  now  by  the  Statu  (e- 
l3w  that  puntlbment  is  fcr  (he  firfl  oftence  vnivcrfally  re- 
mitted* See  this  Dstt.  title  Chrpy,  Scurf t  of.  Treaion 
itfelf  [fays  Cvh  3  hft.  1 5,)  was  antiently  comprised  under 
the  name  of  Felony.  And  not  only  all  offences  now  ca> 
piral  are  in  fomc  degree  or  other,  felony;  but  this  is! ;  Le- 
wi fe  the  cafe  with  feme  other  offences,  which  arc  not 
punifhed  with  death ;  jjs  fuicide,  where  the  party  is  al- 
ready dead  ;  homicide  by  chance  medley t  or  in  felf  de- 
fence; uj)d  petty  Lrceny  or  pilfering:  all  which  arc, 
ffrjclly  fpraking  Felonies,  as  they  fubjeel  tha  committers 
of  them  to  forfeitures.  So  that  upon  rhe  whole  the 
onlyadequate  tUfnittw  cf  Fthiiy  Seems  to  be  this  w  An 
offence  which  cccafions  a  total  forfciturej  of  either  lands 
or  goods  or  both,  at  the  Common  law  ;  and  touhich,  ca- 
pital or  oOxr  punishment  may  be  fuperadded,  accoiding 
to  the  degree  of  guilt-"  4  Cursm.  94. 

As  felony  may  be  without  inflicTmg  capital  p.uni  foment, 
fo  it  is  pofliblc  that  capital  punifoment  n:ay  be  intijeied 
ftr  an  offence  which  is  no  feitmy  i  as  in  cafe  of  litre,}  by 
the  Common -law,  which  (bough  capital,  never  worked 
any  forfeiture  of  lands  or  good**  an  iufcftulk  incident 


to  felony.  3  htfl.  43.  Of  the  Uxnt  narure  was  the  p  am  fo- 
ment of  ftanding  mute;  which  at  Common-law  was  ca- 
pital* bot  without  any  forfeiture,  and  was  therefore  no 
felony.  In  fhort  the  true  certerion  of  Felony  i*  forfeiture, 
for  in  all  felonies  which  are  puni  (liable  by  death,  the 
offender  fofes  all  his  lands  in  fee  ft  en  pie,  and  alfo  his 
goods  and  chattels;  in  fuch  as  ate  not  fo  punifhabie, 
his  goods  and  chattels  only.  1  //*/?.  391. 

The  idea  of  felony  is  fo  generally  connected  with  that 
of  capital  punilhmeMt ,  that  it  feems  hard  to  fcparate 
them  ;  and  to  this  ufage  the  interpretations  of  (aw  now 
conform.  For  if  a  lUtute  makes  any  new  offence /<t/m>% 
the  law  implies  thai  it  mall  be  puniDvcd  wkh  death  {via. 
by  hanging,)  as  well  a*  by  forfeiture,  unlefs  (he  offendu 
prays  the  benefit  of  clergy*  Hawk,  P.  C.  i.  c.  4  1 ,  $4;  ii. 
t*  48.  So  where  a  ihtuie  decrees  an  offence  to  undergo 
judgment  of  life  and  member,  the  orFence  becomes  a  Fe- 
lony, (hough  that  precife  word  be  omitted  ;  but  the  words 
of  the  Aa(ute  mult  not  in  fuch  cafe  be  the  Jeaft  duubtful 
or  ambiguous.  1  Hawk.  P.  C.  r,  4»*  §y  1 ,  2. 

Under  the  word  fthuy  in  commiffions,  Br"?,  is  included 
petit  ireafon,  murder,  homicide,  burning  of  houfts,  b;jr- 
gtary,  robbery,  ripe,  '(Jc,  chance  mec:  .  e 
and  petit  larceny^  All  felonies  pnnilhab2e  according  to 
the  courfe  of  the  Common-law,  are  cither  by  the  Com- 
mnn-law,  or  by  ft.iiute.  Piracy,  robbery,  and  murder 
on  thtfiuzxz  punishable  by  the  civil  and  llacatc  Jaw.  j 

Felony,  by  the  Ccwjwjw-Aiw,  is  againft  the  life  of  a  njin; 
as  murder,  man  daughter,  fclo  dr  ft,  ft  Aftmkufa,  &c. 
Again li  a  man's  goods,  fuch  as  larceny,  and  robbery  : 
Again, l  Liu-  hiibicatjon,  :i?  burglary,  arJon  or  hr.uie-Lu:n- 
ing  ;  and  againft  public  juftice,  ai  breach  of  prifon.  3 

mix. 

It  is  not  very  cafy  to  recapitulate  the  vafl  variety  of 
ofiences  which  ate  made  Felony,  by  the  almofi  innumer- 
able itatutes  which  have  been  froen  time  to  time  found 
necefiary,  to  retrain  mankind  within  thoTe  bounds  which 
the  fecurity  of  Society  rcquires.^ — Unfortunately  tbefe 
are  continually  incrcaiing;  as  (he  penalties  of  death  or 
tranfportation  have,  after  repeated  triale,  in  many  inHan' 
ccs  been  found  by  experience,  (o  be  the  only  means  of 
preventing  the  increafc  of  crimes ;  from,  the  commiuioa 
of  which  milder  puni foments  were  mfulhcicnt  to  deter 
offender!* 

A  general  lift  is  here  fuhjotnedof  Frhnki  jhjta/vtt*, 
titftft  and  laitbwt.    For  the  particu'aii  relative  to  each 
offence ,  this  Djtfknatj  may  he  confuhed  under  the  proper 
titles  ;  fee  particularly  titles  La'trn;  \  R-ovirsv ;  Attrfffcrj. 

I'tlonies  within  clekgy*  Aumur^  the  King ejn - 
beazling,— s2$auitjt  with  intent  to  fpoil  perfous1  diefs. — 
Bai^ pcrlonattng ;  before  commifftoners. — finJg.-j  roy- 
ing,  feveral  Ipecificd  in  dinereut  itatutes — farming  ricks 
of  corn,  hay,  — Otitis  t  fheep,  i$c.  killing  in  the  nig  he 
maiictouily,  or  flaughtcring  horfes  without  notice, — Cftfk 
Healing  f,om  tenteis,  3d.  Offence. — CeRi&ia  deilroying 
c  ngi  n  ea  to  d  r  ain . — ContiKir.t,  de  llroy  ing  i  n  do  nipt  1  a  f  — 
CtppeT)  removing  from  a  houlc  to  flenLit,  afliiling  therein, 
or  buying  it  when  ftolen,— Oj  w,  de  llroy  ing  granaries  ; 
zd,  off  —  Cttfia/nt ;  harbouring  fmugglers  auJ  aiJifling  to 
run  goods. — Dffap  cutting  in  mu.rih  Lnd. — fifiitig  in  en- 
clofed  pond,  with  intent  to  fttaj  ;  or  buying  lLolen 
fith.— Foreign  St&t  fcrving. — >Fv*gny  of  bank  biilj  and. 
ftamps  for  maiking- plate.-~C«iji> ,  fordog  a  prifboer  to, 

becomo. 
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beomeaa  approver;  (impeacher.)- ~B#$ki  dealing.— 
HsHfhis,  in  tne  right  of  in  diiguife* — j,  unit  and  platt 
iLilcn,  reteivingof — Ir/taiwsfyet'A  to  buildings,  Healing. 
— A**»f  nr  his  council,  con  fpiritig  to  dcltroy. — Lntwurtri  j 
Confederacy  of  ma-fans  again  ft  the  ftatute  of  Labourer**— 
LrsJ\  Entring  black  lead  mines  with  intent  to  Ileal; 
'  \i1mg  lead  affixed  to  buildings  j  or  buying  or  receiving 
it  when  ftolen  — Lwh,  floodgates,  fluke*,  or  banks,  de- 
,vin£  — Mailing  another, — Mnnittge  c!snd!eftinc,  fa- 
k-mnizing. — Money  ;  exporting  filver,  importing  falfe  mo- 
ney,  blanching  copper,  putting  off  counterfeit  money, 
nr  counterfeiting  ctpper  money. — Mutiny  nnd  deferiion 
in  feamen  or  foldiers — Pafotrs  of  the  Xing,  entring  with 
imeut  to  fteal  — jPrtKrti  ilokn,  buying  or  receiving. — 
Pfagvtt  perfons  infctled  with,  going  out  of  door* — /V/i* 
ga/xiyi  or  bigamy. —  Ir.tuds  in,  a?  to  peltate  of 

letters — Prtctfi  oppofing;  execution  of,  in  pretended  pri- 
vileged p!,lC4  5. — j?  v  ...  v; ', ; .  i  .  f.r  in  iuinL''- — 
fefafag  frifawi  for  iresfon  or  felony;  or  offenders  againft 
ftacues  concerning  fpiritooas  liquors.  Or  offenders  con- 
demned to  hard  labour ;  or  bodies  of  murderers, — Rob&fryt 
of  furniture  from  lodgings;  aiTaulting  with  intent  to 
rob, —  Rtgtees  incorrigible  escaping  from  the  houfe  of 
correction  or  offending  a  feconJ  time* — Servants,  taking 
tSf rr  mailer's  goods  at  his  death;  a/faulting  matter 
woolcomber  or  weaver:  imbezzling  goods  to  the  value 
of  40  — Sh-.rp  exporting  alive ;  ad  offence — Ships  de- 
coying ;  forcibly  preventing  the  I &d trig,  failing,  m&  of 
fliips  by  feamen,  keel  men  and  others. — Stump  jut'us  ter- 
rain frauds  in. — gmfi  buyers  or  receivers  of,  or  per- 
fan  taking  reward  10  difcovcr.— Stmts,  government  em- 
b«sa!%.-~ Trtn\  ftftfcb &c,  deftroying  in  nnrferies  or 
gardens  to  the  value  of  c^jfortptfw,  gale*,  toll- 
houses, £>t-,  ddtroying-— ■ IVancns  emcung  in  the 
night  and  killing  conies. — JVattrmen,  carrying  too 
m.my  paffengers.  if  any  drowned. — #W.>,  fetting  lire 
to. 

j-'tLoviH  without  clergy. — Aceejfaries  in  Certain 
cafes. — Bait  per fouating, — Bank  vf  Ett^lavJ,  clerks  im- 
bezzting  notes;  altering  dividend  warrants^  t£t.  paper 
maker*  unauthorifed  uftng  moulds  for  notes;  (See  poll 
/{■,■  v»;v}  — Rauls  of  the  ie.i,  ddlroyiog, — Biuthrxpt,  not 
fn^odeting;  contending  his  cilate,  {$£ — BaJS/wt,  con- 
cealing death  of. — BhtcA  offenders  under.— Bltathing 
gtmsult,  robbery  of  —Bridges  wilfully  damaging,  thofe  of 
L9*d>mJ1%j}*>!  : "'.v/and  F.  'b>m. — Bttrglaty  —Burning hwftt\ 
or  ba^os  with  com-— C/rt  fir  llealing*-— C£o//r«£/#*  jmori 
above  twenty,  in  felonies  on Hed  of  clergy. — Ckth  Healing 
fnim  rhe  tenter*. — Cm*  mints  fetting  fire  to. —  Cvttsaj  fel- 
ling wi<h  forged  flamps, — Cnj^ms\  fmugglcrs  thoaiing 

or  wounding  officers  of  the  navy  or  cuflom  houfe; 
harbouring  iranf ported  offenders;  not  furrenderingnn  pro- 
tLmatiort,— Dter-ji tahn  »  ^  oft. — Dscds  in  rolled  acknow- 
ledging in  the  nsmeeff  another. — Feus, deflroy in g  works 
for  ui inning  of  —Firta  acknowledging  in  another's  name. 
Fet%ttHs  of  deed*,  transfers  bl'  Itock,  lUmps,  jegincrs> 
Sfff!.  *J*  —  H  - f|  c M i ng  the  hind.'. — Hr  fe  flcaiiug, — 
ymigsfitn:t  at (noviltdging  in  another's  name — Letter t 
threatening*  fending  ;  or  refcuing  offenders  fo  doing  — 
Lmm,  Healing  from  bleaching  grounds;  or  cutting  or 
deilroyiog.— Mail,  robbing,  or  fteaiing  letters  from  poft- 
effizt. — Maiming  ;  mahciouhy  lying  in  will  for  that  pur- 
po|a  — Mit  fba  i  fetting  fire  io  engines  for  draining.— 
Mtriatrt  wandering  without  tcfumoniab,  and  fee 


39  Etin.,  c.  17.  §  4,  (poll  Sfamea). — MtU;  dedrojing.— 
Mr-,  uttering  falfe  money,  %dofi.—MftrJfrt—Afrtt, 
Ibndingon  Trial  fnr  tre^fon  or  felon  v.—  Nirtfam  Wn, 
tWeves  and  (p niiera  in  CMmMmJ,  fak^W,  tVep- 
ttmland  and  Qmbetm — Qvrlav.iy,  for  felonies  without 
clergy. — P&j**y,  convldls  for,  eicaping,  breaking  prifcm 
or  returning  from  iranfportation. — Put  mcU;  of  above 
12*/,  value. — Piracy;  under  which  is  included,  failors 
hindering  the  captain  of  a  flttp  from  fighting,  by  forcible 
reftraint. — Poijonhig  cf  malice  prepenfed. — Ptrpijh  rt- 
etifanti,  priclh  and  jeAms  in  certain  cafes.— Pt i/oam 
forswearing  themfelvci  under  inlclvem  acls;  refufiog 
to  deliver  up  or  concealing  their  effect ;  e leaping 
from  confmemcnt  to  hard  labour;  2d  off. — Prtw  Qtmatik 
hrs  attempting  to  kill. — ^unrtnUvr^  tif^lefling  ihe  reg-j. 
lations  for  performing. — Papitf  child  under  lovearjoid 
—  Rr/caing  rznvirfj  from  transportation,  or  murderers  — 
Rt&fh  reiurning  from  tranfportation,  their  aiders  and 
con cfpon dents. — Kttfamauatte  or  rtfttpery,  acknowledging 
in  another's  name. — fUtts  and  dellro)  ing  building:.. — - 
Rabbity,  of  chuichesT  on  the  highway,  in  booths  in  fairs, 
dwclJmg-houfes,  ibopi,  wars-houfcj*  coach-houfes  or 
{lablei  i  on  board  veffeli;  in  wharfs;  in  tadgfags  if  aborv« 
tzt/.  value;  ilealing  exchequer  orders,  bank  notes,  navy 
billf,  pjomilibry  notes,  Sat ;  Trofons.  Robbeiit-, 

Murders,^-,  upon. — Seavttit  perfonating  to  receive  their 
pay.—.  Ships  of  war  and  others,  wilfully  dellroying.—- Shott- 
ing at  another. — Si!k\  deilroying  any  filk  or  velvet  in 
the  loom,  or  the  toob  for  maouiaclufin^tliereof — :;r*:.vj, 
gffovf  and  aj7ejrJ>iing  armed  fcr  that  purpofet — Sottier; ; 
deferting,  wandering  without  tcftimomaL,  inlilring  in 
foreign  fervice  or  fed uctng  others  fo  to  do.— Stutb-jea  Cm- 
/.ivy  i  ftfrvantsembetzli ng  tbcirefrefAs." — Stamps  counter- 
feiting.— Sto/w-inrit,  Helping  toa  reward  in  certain  cafes, 
SsereSi  government ;  imbezzling  or  burning  or  deftray- 
ing  in  dock  yard?. — TjMfpcrtatkn,  returning  from,  or 
being  at  large  in  the;  kingdom  after  fentenco, — Tnrttfihsi 
g:5tes,  weighing  engines,  locks,  flukes,  &?V.  deftroying.— . 
Pir&it\  defiroying  woollen  goods,  racks,  or  tools,  or  for- 
cibly entering  a  houfe  for  that  purpofe. — Wnww,  Heal- 
ing, and  marrying.— Wretk  of  ftiips,  caufing  by  Heal- 
ing pumpr,  dealing  i]iipwrecked  goods,  or  killing 
fhipwrecked  perfons. 

Uefore  ihe  reign  of  YL.Htn.l.  /dinks  were  puniflied 
with  pecuniary  fines ;  for  he  was  the  firA  who  ordered 
/thus  to  be  hanged,  ahm  the  year  no8.  The  judg- 
ment again  ft  a  man  foejefay  hath  been  the  fame  iinco 
the  reign  of  that  King,  i.e.  That  he  be  lunge  J  by 
the  neck  till  dead  ;  which  is  entered  fij/e^utur  per 
tdfuw,  4/4$.  124.  Fthny  was  anciently  every  capi- 
tal crime  perpetrated  with  an  evil  intention:  All  ca- 
pital offences  by  the  Common-law,  came  generally  under 
the  title  cf/</cwp;  aod  could  nor  ba  exprefttd  by  any 
word  bixt/i/meei  which  mult  of  necc ffuy  be  laid  in  an 
indictment  of/c/sny.  Co.  L'u.  59K  his  a  Iways  accom- 
panied with  an  evil  intention  ;  and  therefore  felony  cannot 
be  imputed  to  any  other  motive.  But  the  bare  inten- 
tion to  commit  a  fthny  is  fo  very  criminal,  that  at  the 
Common  law  is  was  punifhable  lafefap,  where  it  miAed 
of  its  effect  through  fome  accident;  and  now  the  party 
may  be  fevercly  fined  for  fuch  an  intention.  1  H&wL 
P.C.c.zy 

t*:i!6-:y  is  punllhed  with  Iof>  of  life,  and  of  Iand5  r.-t 
cntaihti,  goods  and  chattels;  And  ftUny  ordinarily  works 

corruption 
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corruption  of  blood  ;  unlcfs  a  ftatute  making  an  offence 
v  :  y,  ordains  it  jliall  be  otherwife,  a?  fome  itatutcs  do. 
Sec  tide  Analmhr. 

The  punifhment  of  a  pcrfon  tor  ftknyt  by  oar  ancient 
books,  is,  ill,  To  lofc  his  life,  zdly,  To  IdTc  his  blood, 
as  to  his  antellry,  and  fo  as  to  have  neither  heir  nor  pof- 
lerity.  3dly,  To  lofe  his  goon*.  4'hly,  To  3oJe  his 
lands;  and  the  Ring  Jit  ill  have  nntftm,  illem  fjf  <va&iiml 
to  the  intent  thai  his  wife  and  children  be  cdi\  out  cf  the 
houfc,  his  houfc  pulled  down,  and  all  that  lie  had  for  his 
comfort  or  detipjit  deAroyed.  4  134,  A  felony  by 
ftatutc  incidentally  implies,  that  the  offender  (hall  hefub- 
jett  co  tbe  like  attainder  and  forfeiture,  Esfe  as  is  inci- 
dent to  a  /iAj>t-  at  Common  law.  3  /v/7  47,  59,  90. 

All  fthnits  are  fevtral,  nnd  cannot  be  joint ;  fo  that  a 
pardon  of  one  felon  cannot  difchaige  another :  but  the 
ftlmy  of  one  man  may  be  dependant  upon  that  of  another* 
and  the  pardon  of  the  one  by  a  neceffary  confequence 
enure  to  the  benefit  of  the  other,  as  in  cafe*  of  princi- 
pal and  accclTary,  Csifo  2  Htfwh,  P*  C. 

Private  pcrforts  may  arrelt  felons  by  the'r  own  autho- 
rity, or  by  warrant  from  a  juftice  of  peace:  And  every 
private  pe-rfon  is  bound  to  alHil  an  officer  to  take  felons^ 
tjfr.  z  Haitii,  P.  C.  fee  title  C,»Ji  ttlc. 

But  one  ought  not  to  be  nrriilcd  upon  fufpicion  of 
felony,  except  there  be  ptdajtilh  tauja  ibewed  for  the 
ground  of  the  fa  fpicion.  J  Ltl.  603.  If  ifi&tm  is 
not  done  by  a  man,  but  fomc  perlbn  elfe,  if  another  hath 
prcbable  caufe  to  fufpecl  he  is  the  felon,  and  accord- 
ingly doth  arreit  hiin,  this  h  lawful,  and  may  be  j  uni- 
fied:  But  to  make  good  fitch  julUfk  at  ion,  there  mult  be 
in  faft  a  fthr.y  committed  by  fume  perfun,  without  which 
there  can  be  no  ground  of  fit  fpicion,  2  tide's  Wjh  P. 
C  78.  And  a*  to  the  pcrfon,  there  ought  to  be  a  rca- 
fnabh  caufe  to  fufpeft  kim,  othcrwifs  the  artel!  will  be 
illegal.  Sec  titles  Arrejly  C<wjiabU* 

A  private  man  arreting  one  for  fiknyt  cannot  jufllfy 
breaking  doors,  to  take  the  party  fulpcited  but  he  doth 
it  at  his  peril,  if  in  truth  he  be  a  felon,  it  is  jufti- 
£abfe j  but  if  innocent,  then  it  is  not:  To  prevent  a 
murder  or  manflaughter,  private  perfons  may  break  doors 


break  open  a  houfe  to 
ullly  fufpecxed  of  ftkny  ; 
c  to  take  a  felon,  who  13 
t-Utn  in  the  oiJicer  ;  but  if 
Ilk.  Ddt.  239, 
'r.  where  there  are  ftrorsjj 


cpen,  2  halt  Hi,  Uruccrs  m 
take  a  felon,  or  any  pcrfon 
and  if  an  oriiccr  hath  a  warra 
killed  in  refuting,  it  is  nut 
the  officer  is  killed,  it  is  othc 

Perfons  iodised  of fthnyt 
preemption?  and  circumftances  cf  guilt,  arc  not  rcple- 
vifable;  but  for  hrecny,  fcff.  when  perfons  are  com  in  it- 
ted  who  are  of  good  reputation*  they  may  be  bailed*  2 
ii.r;vi'.  P.  C.  The  former  part  of  the  pofitton  mull  be, 
with  an  exception  to  Lhc  power  of  the  court  of  Kwg'f 
Bmch.   See  title  Batf* 

If  one  be  committed  to  prifon  for  onefehny,  thejuf- 
tice?  of  gaol  delivery  may  try  him  for  another  felony, 
iot  whicii  he  w;ls  not  commixed,  by  virtue  of  their  com- 
mJiTion,  t  LiL  6c 

In  the  higheft  crime,  and  in  the  loweft  fpecies  of  fe- 
lony, ni-z.  in  petit  larceny,  and  jn  all  mifdemeanorsj 
Handing  mute  hatb  always  been  equivalent  to  conviction. 
But  upon  appeals  or  indictments  for  other  fcionies.  or 
petit  trcafjn,  the  prifoner  was  not  by  the  ancient  law 
looked  upon  as  convicted,  fo  as  10  receive  judgment  for 
the  felony,  but  fhotUd,  for  hi*  obllinAcy,  have  received 


the  terrible  fsntence  of  ptitanttt  or  print  ferf  (3?  ^nrr- 
If  a  felon  Hands  mute  by  the  adl  of  God,  the/*;W  i* 
to  be  inquired  of  by  jury,  and  whether  the  prifoner  be 
the  fame  perfon,  and  all  other  matters  in  the  fame  mari- 
ner as  if  the  criminal  had  pleaded.  And  it  may  be  in- 
quired of  by  inqueit  of  office,  whether  he  dofoofmau.c 
or  by  the  aft  of  God.  2  Henoi.  P.  C.  See  4  Cemm.  325* 
and  this  Diet,  titles  Ptiiufwttf  d*rt\  Trial, 

Where  a  married  woman  commas f el**?,  in  company 
with  her  hu/band,  it  fhall  be  prefumed  to  be  done  by  hi* 
command,  and  fbe  fhall  be  excufed.  3  Ittj?,  310.  Sec  title 
Bearw  and  Feint  VI L 

If  a  man's  horfe  be  going  into  the  ground  of  another, 
and  lu»  takes  it  felt&  anim^  not  as  damage- feaf*nt,  it  is 
no  finding,  butftUny  .  But  if  jPs  (heep  flrjy  into  the  flock 
of  P.  and  he  drives  the  fame  along  with  his  flock,  or  by 
miiUke  me^rt  them,  this  is  noia/^'fljvy;  though  if  he  knew 
them  to  be  another  perfon's,  and  marks  them  with  his 
mark,  is  an  evidence  of frhny.  i  flaWi  M/Jf.  P,  C,  506. 

Where  one  neals  another's  goods,  and  a  third  pn  i\  rt 
felonioully  takes  them  from  htm;  be  is  zfekn  ns  to  bota 
the  o;hen.  And  when  there  is  a  pretence  of  title  tu 
things  unlawfully  taken,  it  may  be  only  a  trick  to  colour 
ffiw$\  and  the  ordinary  difcovery  of  a  felonious  intent 
is,  if  the  party  doth  it  fecmly,  or  being  cbargftd  with 


the  goods  denies  it. 
whom  goods  are  delivered  on 
runs  away  with  .hem,  it  is fek 
frt  before  him  a:  an  inn,  Cifc 
have  the  charge  of  things,  2 
may  be  guilty  of  Jclony 
a  thing  in  attempts  cf  filmy, 
carried  ofT.  3  faft.  30 S  : 
But  goods  muft  not  be  of  a 
nor  fern  natural  t  as  dee 
be  in:-. lie  tj;ne,        n  it  will  l 


fO/t  509,  II  a  per  jim  10 
iccendeJ  buying  them", 
nd  a  gueft  fteiliagplflte 
'thy ;  alfo  pcrlons  u-h^ 
fervant  of  a  chamber, 
.1  the  (call  rk-uju-ing  of 
t/wjy,  though  it  be  not 


ale  nature  ;  fuch  as  d^g<-, 
hares t  &c.  except  they 
09ny  to  ltc;it  them.  If 
ultry^  fim  in  a  trunh,^.  ire  tarktil 
1.  309,  3 10.    Etcaliu^  or  urnc 
herons  and  young  tuwki  ia  their 
f  pheafants,  partnJgest  conies,  £sV. 


any  turKeys,  get 
away,  it  1$  ftfony 
cocks,  is fd-xy  : 
nf  lis ;  it  is  olIjci 
although  they  b 
he  not  reclaimed,  tad  known.  'Jf.-iA tt.t.  2Q±,  As  10 
cats,  dogs,  monkeys,  and  the  like  ;  though  it  be  not 
/r;Wv  to  take  them,  trefpafs  lice  lor  theni.  jftil,  Uld. 

VTME  COVERT,  A  mgrrird  woman  ;  faid  10  be 
covert  boron.  See  title  Barm  and  Panti 

FEMIL  SOLE,  f-'f.]  ti  woman  atone,  that  i»  unmar- 
ried, Frmc  Sale  Jfojr£ttttMt  \  A  married  woman  who  by 
the  cuilora  of  IamUu  trades  on  her  own  accounr,  inde- 
pendent of  her  hulband,  See  tiilcs  Bare*  aRA  Fsmi  : 
Lfwrxvr, 

K Lift  C ft,  A  hedge,  ditch,  cr  other  inclnfure  of  land 
f.?.r  the  better  mat.  urb-K e  and  improvement  of  the  fjrhe. 
And  where  a  hedge,  arid  ditch  join  together,  in  whole 
ground  or  fide  the  hedge  is,  to  the  owner  uf  that  land 
belongs  the  keeping  cl  the  Lane  hedge  or  f  ence,  and  the 
ditch  adjoining  to  it  on  tbe  other  fide,  in  repair  and  k 
fcoured.  Par.  <  :  An  aft;'  n  ou  thecife.or  iref- 
pafi  lies,  for  not  repairing  of  fences,  whereby  .cattle  ■ 
came  into  the  ground  cf  another,  and  dod&nDftoe,  1  SutA. 
33c.  Alfo  it  is  prefen table  in  the  Courts Baron,.cSfr.  By 
Jtnt^Gi^yc.  ^.  dellroying  fences  fet  tip  for  indofing 
commons  is  matie  felony,  but  within  benefii  of  jelerg) . 
See  thii  Dicl,  tiiiei  Cwnmw  \  Indty^t,. 

FF.NCE-. 


FENCE. 


.wfttl  tO 

fifteen 


TENCF.  MONTH,  w*fis  fimtittiii  w 
fwf,  or  wr^'i  *iv/j/yj.]  is  a  month  wherein 
in  foreits,  *if>,  do  /Vavr,  and  therefore  it  is 
hunt  in  fiftfti  during  that  time  ;  which  be^ 
days  before  Mtdf*ntmtrt  and  ends  fifteen  days  after  it,  be- 
ing in  all  thirty  days*  ^funxLK  port  2.  rap,  I  j:  i1*.?/.  20 
do  2.  rap.  3.  Some  ancient  foreflers  call  this  month 
the  diftnet -xiorttf.^hcrzufe  then  the  deer  are  to  be  defended 
from  being  dhiurbcJ,  and  the  interruptions  of  fear  and 
danger;  as  there  are  certain  tieftnee-tttwtths  for  filh,  par- 
t:cnlarty  falmor.s,  as  appears  by  the  Stat.  Wtjlm.  2,  cap. 
4'k  Sfa  Serjeant  FUm&wl  faith,  that  tlic  ftxce -month 
ha  h  been  always  kept  with  watch  and  xvard,  in  every 
bailiwick  throughout  the  whole  foreft,  Cnce  the  time  of 
Fktt™*?$  Fvtf  Law,  p.  s- 

FENG  ELD,, S'.t.v.]  A  tax  or  im  position ,  exacted  for  the 
repelling  of  enemies.    MS.  Antiy. 

FENiT  pafudti,]  Low  marfhy  grounds,  or  lakes  for 
water  j  for  the  draining  whereof  in  this  kingdom  feve- 
ral  Statutes  have  been  enacted,  which  are  chiefly  local; 
md  of  which  the  following  abridgments  arc  retained  as 
a  free  i  men. 

The  thtntcs  4  Jat*  \.  cc.  8,  Ij,  make  provifion 
far  draining  and  fecuring  from  inundation  the 
browned  grounds  and  marfhes  of  Lefnrfs  and  Fonts  in 
\  ;  and  the  fens  and  low  grounds  in  the  Ifiey  E'y.  The 
St.  15  Car.  1,  cup.  iy,  appoints  WtUittm  Earl  of  Bcdjhd. 
and  other  adventurers,  a  corporation,  far  the  draining 
of  B.-JfarJ  Level  in  BidJ%rdj&itt,  confining  of  a  governor, 
baili&,  and  confervatorsj  who  have  power  to  lay  and 
]■.■■■  >■  faxt1;  witiiin  t ii 2  rreac.  level  of  the  Jem  \  and  alfo  to 
erect  work*  within  the  fame,  for  carrying  the  water  to  the 
fea,  making  fat  is  fact  ion  to  the  owners  of  lands  for  injury 
received;  throwing  down  any  of  which  works,  incurs 
treble  damages ,  l£c 

By  St.  16  &  17  Car.  2.MJ,  Doping  fur,  ttfr.  in  Lta- 
etljtj&irf,  are  to  be  drained  from  water  j  and  Edward  Etv! 
tt  )i  la  1 :  k  'fii-i  y  a  n  J  iV  f  r  al  o  t  he  rs  a  r  c  J  c  c !  a  red  u  »  der  t  ;ik  ers 
1  hi- re  of,  on  certain  ti  urts,  with  power  to  erect  banks, 
bridges,  drains,  larks,  fluices,  &r.  for  recovery  of  the 
fnidyvjij;  and  afldTces  of  Sands  held  by  the  adventurers 
under  the  ttuflees,,  may  hold  nfTcmblics  for  making  of 
bye  law*,  far  the  management  of  the  works  of  draining  ; 
they  may  charge  the  owner  of  the  lands  by  an  acre  tax, 

.  on  default  of  psvir.cnt,  fell  tiic  defaulter's 

lands, 

The  Sr.  j  1  Geo.  2.  f.  34,  ordains  that  commifii oners  (hall 
be  appointed,  /or  effectually  draining  and  prefcrving  of 
the  fttu  in  the  1  tie  of  Ely  in  Cflmhriifyejbire  \  who  are  au- 
ihorilcd  to  make  drains,  dams,  bV.  and  proper  works 
thrreon  :  and  the  fa  id  commiflionm  may  clurgc  propri* 
rior«  w'wh  a  proportionable  acrc-tax.  riv2.  for  //  hftrdtn 
Ft/:,  at  the  rate  of  and  Rtdww,  Ca^L-Jk  Fim^  and  the 
ilJti,  at  i  tj  an  acrt;  by  the  year,  for  four  years ;  and  af^ 
(erwards  at  an  yearly  ra^e,  not  exceeding  \  j.  6  J*  pn 
ULre;  they  muy  \\V.i wife  borrow  money  for  maintaining 
an. I  e#e£ling  the  works,  by  feigning  over  the  duties :  pct- 
i^r.s  obdiuttsng  t!ie  draining  to  ferJtlt  icoA  and  if  any 
pcrfon  bem  any  of  the  engines  erctted,  he  fhat]  be 
Lnprifoncd  three  years  j  and  bein^  convicted  again  of  the 
hke  offence,  to  be  guilry  of  feJony.  And  for  raifing 
mtwey,  for  draining  and  future  prefer  vat  ion  of  Dttfittg 
fttf'i  a  rate  of  10  /.  an  a^.re  is  to  be  paid,  by  all  the 
taxable  land  owners,  according  to  agreement  of  ihe  pro^ 
prietojj  *,  levied  by  didrefs  of  goods,  or  fak  of  defaulter^ 


1  !a' 


FEO 

%\do  mortgaged  to  raife  the  monry 


liy  the  Suu*  zi  Gt*.  2,  c.  t8t  conitnilT:oncrs  are  ap- 
pruracil  for  dcaiiiir;g  and  prcfrrvintj  certain  fir  isjnJs  in 
the  fev eral  pariflics  if  Ma*u$x  XJpmUy  H^thft,  Pvwabdm^ 
Wutham*  and  in  a  certain  extra- parochial,  pfnee  in  B-;al 
Ftfu  within  th=  ifle  of  Ely,  and  county  of  C^tmirid^c, 
who  may  make  an  affefFjnent  of  1  j.  6d.  per  acre  yearly, 
an  which  they  may  borrow  money,  with  like  powers 
authorities  and  directions  as  in  Stnt>  1  1  <;  -. .  ;■  ttt/).  g+1 

By  $tai.  27  Cta,  2.  c.  19,  Any  pcrfon  convicted  01  ma- 
Jicjoufly  cutting  or  deftroying  any  bank,  mill,  engine, 
flood -gate  or  flu  ice,  for  chaining  tl.e  limdi.  in  Btdftrd  .'  ,/ 
(halt  be  guilty  of  felony  without  benefit  of  clergy.  By 
Suns.  1 1  Gto.  z.  c.  34  :  14  Geo.  2.  t.  2  +  s  z .1  z.  c,  \  iy 
the  fecond  ofFencc  in  fetting  fire  to  engines  for  draining 
[b«  fena  mentioned  in  thofe  acls  is  alfo  vsoAt  fciony  %  iti- 
out  benefit  of  clergy. 

By  Stat,  z-2  iJ.it  e.  it,  rutting  down  and  deftroying 
the  dikes  in  N*  fwk  and  Elj  is  made  felony, — And  by 
Stat*  \  o  <  r  z.  t-,  it.  removing  the  materials  of  fca  walls 
or  banks  incurs  a  forfeiture  of  20  L 

See  further  title*  Riwrs :  Scu-ltanh-  Pwdilt. 

FEOD  on  f  MUD.  See  tide  7i«r^,  I.  t. 

FrlODAIWr-wW*.  vrtjtKlalis.]  Of  or  belonging  to 
the  fend  or ftc*  Stat.  1 1  Car.  z*  cap. 

FZODAUTY,  Fealty.  See  title  &a!h  ;  Tmtta,  L  6. 

FEODARV,  ok  FEUDARy,/W«Mnw.]  An  officer 
of  tlic  cum  if  x/mrdij  appointed  by  the  mailer  of  that 
court  by  virtue  of  the  ftamtc  yz  He:.  S.  c.  26  ;  whofe  bu- 
fine  U  it  was  to  be  prefcnt  with  the  rfcwdteriii  every  county 
at  the  finding  of  offices  of  lands,  and  to  give  m  evidence 
for  the  King  as  welt  concerning  the  value  as  the  tenure  ; 
and  hjs  office  was  alfo  to  furvey  the  lands  of  the  ward, 
after  the  ofiice  found,  and  to  rate  it.  He  did  like*ife  tf- 
fign  the  King's  widows  their  dowers  ;  and  receive  aJl  the 
rents  of  wards,  lands  wuhin  his  circuit,  which  he  ao- 
fwered  to  the  receiver  of  the  court.  This  office  was 
wholly  taken  away  by  the  operation  of  flamte  tz  Car. 
z.  fiapt  z^.,  aboJhtbing  tennref. 

FEODATAKY  or  FEUDATARY,  The  tenant  who 
held  his  eflatc  by  fo-dal  fcrvice;  and  grantees,  to  whom 
Ian  Hi  in  fend  or  fee  were  granted  by  a  fuperior  Jord.  were 
fometimt  s  c..tl<.  J  hvmx«os  \  and  in  forne  writings  are 
termed  vqfiih.  fmdi  and  fadatarles.  See  title  Tewrs,  I. 

FEODUM,  See  FEUD* 

FEODUM  MI1TT1S,  A  knightV«\/™^'  a 
Jay  /Ia  cr  land  held  in  fee  of  a  lay  lord,  Kmnet*s  Gkjf, 
See  title  F*  vds, 

FEOFFMENT.  Fetfpmaiifatt  from  the  verb  fctjfayt\ 
dwath  ft-udL]  A  gift  or  grant  of  any  manors,  meffuages, 
lands  or  tenements,  toanoTher  in  fee,  to  him  and  his  heir* 
for  ever,  by  the  delivery  of  fcilin  and  pofieflion  of  the 
thing  given  or  granted.— In  every  feoffment,  the  giver  or 
grantor  is  caikd  the  j€&£ort  and  he  that  receives  by 
virtue  thereof,  is  the  /r^r.  Littktvi  fays,  the  proper 
difference  between  a  f«j$»  a^i  a  d<m*t\  is,  that  the  one 
gives  in  fct-fatpk,  the  other  in  fct-ituL  LhtAiL.  \*  cap*  6. 

Bfackjimt,  (2  Gua-jct.  3991)  defines  feoffment  to  be  thj 
gift  of  any  corporeal  hereditament  to  another,  1  he 
deed  of  feoffment  »s  our  molt  anticne  conveyance  of  lands ; 
and  in  records  we  often  rind  lees  given  to  knights  under 
thephrafes  of  ds  wtltrifoJfamcitQi  and  de  ts*v*  j'tvjfamait&i 
the  iiriL  whereof  wre  fucli  lands  as  were  given  or  granted 

by 


FEOFFMENT    I.  II. 


I  i-  ~  H.'.-r  r  I,  And  the  others,  fuch  as  were  granted 
aftci  the  dealh  of  the  faid  King,  fineo  the  br ginning  of 
the  reign  of  Many  II.  Ac  Cominnn-hw  the  uluai  con- 
veyance was  by  feoffment,  to  uhich  delivery  ifhortly  cal- 
led livery)  and  frifm  were  neteflaryr  the  poffefTion  be- 
ing thereby  given  to  the  fn  fieri  but  if  livery  and  He&ki 
could  not  be  made,  by  realbn  rhere  w<;s  ,i  tenant  in  puf- 
icifion,  the  reversion  was  granted.  r.nd  the  particular 
tenant  attorned.  C«.  £//•  c>.  49.  A  feoffment  is  fa  id,  in 
fome  rcipecls,  to  exec!  1  hie  conveyance  by  fine  end  reco- 
very; it  clearing  sill  diflcifinF,  abatements,  intrusions,  and 
other  wrongful  efUus.  ^hich  no  other  conveyance  doth  : 
and  few  (hut  t".  m  fo  fclemnly  and  publicly  made,  it  has 
been  of  all  o-her  conveyances  the  moft  cbferved.  Weft* 
Sym&*  *J  J :  P&KOtf,  554  See  ihi*-  DicL  titles  Gvxwpflxtei 
Detii\  and  z  Comm.  t.  id  Shep.  'Jettcbfl,  c.  9.  nnd  the  notes 
to  the  3vo  edition  1791. 

"This  convey  ;uv:c  is  now  but  very  little  ufed  ;  except 
where  no  LDnf<dei.,t'on  psfTes.  as  in  cafe  of  trultees  of 
lands  for  -1  corporation,  i3v.  It  is  lb!l  however  a  formal, 
valid,  and  eftfiTu^l  rrode  of  conveyance:  but  ha*  been 
of  late  year*  altnolt  entirely  fuperfeded  by  the  conveyance 
by  Lra/t  ami  ReU&ft*  See  tht*>  Dicl.  under  that  title  ;  as 
alio  titles  IfarzaiM  CMd  Sale ;  Gmpx/^wtj  Dttih 

It  «.ili  be  found  u!::ful  to  confider  tin-  learning  relating 
to  feoffments  according  to  the  following  di virion. 

I    Of  •K'  '■<>,'  7  •;>.■;;.■  a  Ft  'jTn;n;t  ixqy  k(  n.e-.U, 
If.  fj'ht  way  make  <r  Ftofftntnt^  mtA  hoiv  it  if  fa  be  made. 
111.  Of  tin  diff<rt*t  SOnAt  of  Livpj\  wUh  t&tir  EJrcli 


I*  A  Feoffment  may  be  of  a  meffuage,  land,  meadow, 
pafture,  or  other  corporeal  hereditament,  and  of  a  moiety , 
third,  or  fourth  part  of  it;  that  lie*  in  livery, 

So  a  Feoffment  may  be  made  of  land*,  in  which  a  man 
h»l  no  fixed  eflate;  as,  if  be  has  twelve  acres  to  be  an- 
nually alligned  in  fuch  a  meadow ;  and  livery  in  anv 
acre*  which  he  has  at  I  he  time  of  ihc  feoffment;  is  fufii- 
cieni„  Cs.  bit*  4  a  ;  4S  bt  z  Rot.  10.  /•  40—50. 

So,  if  a  feoffment  be  of  fifty  acre*  towards  the  North 
in  fuch  a  mot  r,  which  contains  icq  acres,  livery  in  any 
of  them  is  fufheient.  ftfetll.ij;  Vy.  372  h 

So>  if  two  manors  be  divided  ahernh  violas  between 
parceners,  either  may  make  a  feoffment  of  her  manor; 
and  the  deed  ought  10  comprehend  both  ;  and  fhc  (hall 
make  livery  in  one  fttutuiam  jtunam  charii?  this  year,  and 
in  the  other  the  ncAt  year.  Co,  L  48  b. 

But  a  feoffment  cannot  be  m^oe  of  a  thing  of  which 
liveiy  c:mtiot  be  given;  as,  oi  hxtifneal  inheritances. 
Tin:,  ad<vwcftMi  ccutrttrt,  £f  2  ^t^-  I-  U  so.  Though 
it  be  an  advowfoo*  £?V.  in  grcL,  LW,  1 1  //.  6.  4  :  Jkc* 
7.  Roi.  i  L  at.  .,. 

So  a  feoffment  of  lands,  which  are  uncertain  till  a  fu- 
ture Sid,  is  void;  for  livery  does  not  operate  in  ft/tare: 
a$t  if.-/,  flgteei  by  indenture  10  convey  -0  I.  frtr  ewam  in 
Jaod  to  fucb  an  ufe,  and  20 fit  nnnum  to  luch  an  ale, 
and  makes  a  feoffment  of  all  hi>  lands  to  the  ufes  in  the 
indenture;  it  will  be  void  for  all  but  that  where  livery 
veM  made,  it  not  being  ascertained  which  fball  be  to  one 
afc,  and  which  to  the  other.  R,  i  Rd.  1S7. 

In  a  deed  of  feoffment,  there  mull  be  a  good  fcoflor, 
that  is  one  able  to  grant  the  thing  conveyed  by  thedcec; 
a  feoffee  capable  to  take  it ;  and  a  thing  grantablc,  and 

Voul. 


'  granted  in  the  mannef  the  recjuireth.  Co.  Lit.  42, 
1  49,  150. 

See  further  of  what  things  a  feoffment  may  be  made 

Cwn.  Dig.  Feoffment  {A.  2  )  JL  Feoffment  CC) 

II.  If  a  pcrfon  new  ccmfoi  makes  a  feoffment,  and  gives 
livery  himfcif,  this  h  allowed  on  all  handi  to  be  good  eo 
bind  himfclf^  fo  that  he  can  by  no  proref*  or  p!e«  avoid 
the  feoffment,  and  rertore  himfclf  to  the  pafjemon  ;  the 
fame  law  of  an  ideoi ;  and  the  t'eafon  is,  becaufc  the 
iiivfJLiMirc  Li c ; n s»  njodv  li'ji'vrc  ihepa  t»  cm  "or,  theii  f  I-etiii 
atteilanon  coutd  not  be  defeated  by  the  perfon  fcimfelf, 
becanfe  it  h  prefamed  they  are  competent  judges  of  (h-s 
ability  of  the  feoffor  10  make  fuch  feoffment*  z  Kt>l*  Aht. 
2:  Co.  Lit.  247:  4  Co.  125*7;  SI,q;v  Pm!.  Cqfei  1^3.  and 
fee  title  Ak;  and  Lmnatkh  j  and  pejl.  U. 

tut  tl  an  infant  mafcei  a  feoffment,  and  makes  livery 
himfelf,  \hh  HiaTl  not  bind  him,  but  hehimfelf  may  avoid! 
it  by  writ  of  J<.m  fmit  infra  crtivtm  ;  yet  the  feoffment 
of  1  he  infant  V,  not  void  in  itieif,  as  well  becanfe  he  is 
allowed  to  contract  for  hi*  benefit,  a.  that  there  ought  to 
be  fomc  a^t  of  notoriety  to  rcftore  the  pofftflion  to  him 
equal  to  that  which  transferred  it  from  him.  4  Co.  iz$  : 
z  RoL  Jh>\  z  ;  8  Co.  42,  43  ;  IVbiitmgham*^  cafe. 

Yet  if  an  infant  makes  a  feoffment,  and  a  letter  of 
attorney  to  make  livery,  that  is  void ;  fo  if  a  pfrfon 
compos  miikis  a  furrender  or  releafe,  this  is  void  in  law; 
fo  if  he  makes  a  letter  of  attorney  to  give  iiverj  ;  hut  the 
he:r  at  law  after  the  death  of  th^;  pcrfon  of  nut-ffXi  me- 
mory, or  ideot,  may  avoid  his  feoffment ;  and  fo  may 
the  King  upon  an  oflkc  found  of  his  lunacy  during  his 
life.  8  Ctf,  45  :  Ca-  Utl*  247  a  :  4  Co,  12$  a  :  2  2t*fl/  Act.  1  : 
$&*w.  far*  Qtff.  153. 

There  mufl  be  Jivcry  of  feifin  in  all  feoffments,  md 
gifts,  C^r*  where  a  corporeal  inheritance  or  freehold  doth, 
pafs ;  and  without  HvCiy*  the  deed  is  no  feoffment,  gift 
or  demife.  Lit.  59:8  Rip.  Szr  But  a  freehold  may 
pafs  without  livery,  by  the  ftatute  zy  H.%.c.  10.  fly 
force  of  which  Jbiutc,  a  feoffment  to  the  ale  of  tl.e  feoScr, 
feoffeej  ^r*  fupplies  the  pUceof  livery  and  feiCn-  Ifwd's 
fajl.  239. 

But  a  feoffment  may  not  be  of  fuch  things  whereof  li- 
very and  feifin  may  noi  be  made;  for  no  deed  cf  feoffs 
ment  is  good  to  pafs  an  eflate  without  livery  of  feifin  ; 
and  if  cither  of  thu' parties  die  before  ji very,  the  fecffmejit 
is  void.  ZVpTttA  2  J4,  219*  Though  where  a  feme  fecf- 
for  made  a  feoffment  cf  lands  with  livery  in  view,  and 
then  married  the  feoffee  be  Tore  ifce  livery  was  executed 
hy  actual  entry  ;  it  was  adjudged  \  livery  n.i^lit  hi-  exe- 
cuted after  marriage,  the  feoffee  having  not  only  an  au- 
thority to  enter,  but  an  intereft  paJfed  by  the  finery  in 
vj.nv,  ar.d  the  woni-n  did  ail  on  her  part  to  be  <Su:te, 
1  Ff/ft,  t86. 

A  n:an  may  either  give  or  receive  /firry  in  d&J  by  let- 
ter of  atrorney  }  for  ftnee  a  con  trad  is  no  atore  than  the 
confem  of  a  man's  mind  to  a  thing,  where  that  cenfent 
or  concurrence  appears,  L  wero  unreafomible  &  cbhc;c 
eaL'li  pt  rfon  to  be  prefent  at  the  execution  of  iheconiracT 
lince  it  may  at  well  be  performed  by  any  oilier  perfon  de- 
legated for  that  purpofe  by  the  parties  to  the  contrail. 
Cft  Lit.  5S  :  %  R*l.  Abi.S. 

Hut  Jtiwh  dclcgatirn^  or  authority  to  give  or  receivi 
livery,  mull  be  by  deed,  that  it  may  appar  to  sht  ,  t  un. 
that  the  attorney  had  a  ccrr.rj.iili on,  to  reprefeat  the  j  £r- 
3  25  tiej 


FEOFFMENT  III. 


fcrs  that  are  to  give  or  take  the  livery,  and  whether  the 
authority  was  purfuedv  Co.  Lit.  48  £ :  52  <». 

If  a  man  be  diffcifed,  and  makes  a  deed  of  feoffment, 
and  a  letter  of  attorney  to  enter  and  fake  poflcffion  of  the 
land,  and  afterwards  to  nuke  livery,  according  to  the 
form  of  the  ch-.rier.  it  will  be  a  good  feoffment,  though 
he  wju  out  of  pofieffion  at  the  time  of  the  decJ  made  : 
for  thr  feoffment  takes  effett  by  the  livery,  and  not  by 

A  feoffment  being  a  Common -law  conveyance,  and 
execuied  by  lively,  makes  a  rranjmutstion  of  eft.nte  •,  but 
n  conveyance  on  the  ftaiutt*  of  \:1c$,  «s  a  covenant  to 
ftar.d  fcifed,  makes  only  a  tranfmutntion  of  poffrf- 
fion,  and  not  of  efhte.  a />t>.  77  ;  i/7a/.  ^78.  A  feoff- 
ment to  'he  ufe  of  A.  for  life,  the  remainder  to  i?. 
If  A  rrfefei  ta  take  the  cllate,  ft.  (ball  take  prcfently, 
leraufe  the  whole  etlate  is  out  of  the  feoffor  by  livery; 
but  il  irhtd  been  hy  covenant  t«  rtrmd  leifcd,  he  mould 
not  hive  taken  till  af.cr  the  de^th  of  A.  but  it  wou'd 
reft  ia  the  covenantor,  who  fhsl!  have  the  ufe  in  the 
wan  time.  2  Lei,  77:  l  Lon.Ca  2-9  Before  the  Stmt* 
H\\r.%  i,  if  a  man  had  made  tccf.n»eot  in  tee,  with- 
out drrl.rirtg  any  ufe,  it  fhould  have  been  to  the  ufe 
of  the  fcuficc;  though  now  by  that  ilaturr,  where  no  con- 
sideration or  declaration  of  ufe  isexpreffed,  it  ft»ail  go  to 
the  fcjTor  hirnfelf  zL'.ca.\$%  16.  If  I  convey  lands 
by  feoffment .  which  I  have  on  the  f  art  of  the  mother,  to 
j.  S.  and  hii  heirs,  wiihcut  conftdrration ;  the  ufe  v.ii! 
be  toid,  and  the  land  Stall  return  again  to  me  and  my 
heirs  on  the  part  of  the  mother ;  yet  if  I  declare  the  ufe 
to  me  acd  it.y  bciri,  or  upon  fuch  feoffment  revive  a  rent 
in  like  manner,  it  fiiall  go  to  my  heirs  at  the  Common- 
law,  it  be'ng  a  new  thing  divided  from  the  land.  Hob, 
3:  :  Ca.  Lit.  13,  231  :  I  kej>.  loo:  Dm  135..  Where  a 
man  makes  a  feoffment,  without  any  conlidernrion ;  by 
tha:  the  e&atift  pofieffion  paffts,  but  uot  the  ufe,  which 
(hall  tiefcend  to  his  heir.  1  Leon.  1 8a. 

A  tecffnicnt  in  fee  is  made  to  the  ufe  of  fuch  perfon% 
and  for  fuch  eflatcs.  as  the  feoffor  (hall  appoint  by  his 
will,  or  to  the  ufe  of  his  lull  will;  by  operation  of  fovf 
the  ufr  velb  -n  the  feoffor,  and  he  i>  feifed  of  a  qualified 
fe.c,  r.;z  until  he  nvikcs  his  will,  an  J  declares  the  fife; 
and  after  the  will  is  msde,  it  is  only  directory,  for  no- 
thirjg  raffes  by  il  but  all  by  the  feoffment.  6  Rrjt.  18: 
Ihot  567.  A  feoffment  in  fee,  upon  condition,  tVr.  was 
inrol'cd,  but  no  livery  made;  and  it  wan  adjudged  no  gooJ 
feoffment,  but  the  irrollmetu  fi.ail  conclude  1  lie  per Ion  to 
fay  that  it  was  not  ft,s  deed.  PcfL  6  .  2  \'t:f.  Abr.  84  +  . 
If  a  bargain  and  fed*  of  Lnds  be  not  inrolied,  and  .the 
bargainor  deliver  livery  and  feiCn  of  the  br.d»y '  r-r,du/a 
fyrm.irr  tkurt,r,i^c.  it  has  been  held  a  good  iro:lw=nt. 

A  feoffment  in  fee  ma;'.c  upon  condition  not  to  alien, 
the  C'.ndairn  is  vtiJ;  bto-iule  itis  repu'.»n.iut  ttrthe cltate; 


cafe  the  feoffor,  and  his  wife  both  die,  the  feoffee  then 
fhould  make  the  eUate  to  the  iflue,  and  heirs  of  the  body 
of  his  father  and  mother  begotten,  remainder  to  the  right 
heirs  of  the  hulkind  or  fftner.  Co.  Lit,  219.  220. 

Tenant  in  tail  makes  a  feoffment  in  fee;  the  inhe- 
ritance of  the  tail  m  not  givrn  to  the  feoffee  by  the  feoff- 
m«  nij  il-  r  1.  b«-  flu-rrby  tenant  in  tail :  fir  ni)ne  fhnll  be 
-tenant  in  rati  but  he  only  who  is  comprehended  in  the 
gift  made  by  the  donor.  But  it  giv-s  away  .all  the  im- 
mediate ehVe  tlic  feoffor  had.  tlwad.  562  :  Hob.  33c. 
If  leflee  for  life,  and  the  reverfionrr  in  fee,  make  s  feoff- 
ment in  fee  by  deed,  each  gives  hr«  eflate  ;  the  leffee  his 
by  liv/rv,  und  tne  fee  from  hiir  in  r;mainder  bRrp. 
15  :  Ltl.  Abr  Co  j.  A  feoffmrnt  was  nude  habendum 
tu  x\\r  frofite  and  his  heirs,  attrr  the  death  r.f  the  feoffor. 
^nU  fivery  *as  n,..de:  yet  it  Mraj  held  to  he  a  void  feoff- 
ment, lor  an  e1l  »rc  of  freehold  in  lands  cannor  l^pin  at  a 
nay  to  rcme:  bu.  where  a  lrflbr  made  a  leafe  for  lives, 
and  granud  «he  revcrli^n  to  another  for  life,  whofe  eflate 
for  life  w.a,  id  b-  gin  after  the  oea'li  of  the  furvivor  of  the 
other  lefsees  for  lifr.  this  MTSs  adjudged  a  good  ellate  in 
revcrtion  for  life.  Hib,  171  :  i  Keif.  Abr.  846. 

If  th^:  hufband  a  one  make  a  feoffment  of  his  wife's 
land,  or  of  both  their  Jane's,  his  wife  being  on  the  land 
and  difagreeuig  to  it  ;  thi*  i»ill  be  good  againfl  all  pcr- 
foiti  but  the  wife :  alfo  fo  it  is,  if  one  jointenant  make  a 
deed  of  feoffment  of  the  whole  land  his  companion  being 
then  upon  it ;  or  if  a  man  difieife  me  of  my  lands,  and 
then  enfeoff  another  thereof,  uhiill  I  am  upon  the  land, 

.  Pal.  %  219,  220. 

Every  gift  or  feoffment  of  lands  made  by  fraud  or 
maintenance,  fh:U  be  void;  and  the  diffcifee,  notwith- 
ftanding  fuch  alienation,  fltall  recover  againll  the  firfl.  dif- 
feifor  bis  land  and  double  damages;  provided  he  com- 
mence his  fuit  in  a  year  after  the  di.ffeiftn,  and  that  the 
feoffor  be  pernor  of  the  profits.  Sin/.  1  R.  2.  c.  9.  See 
fat.  1 1  H-  6.  c.  3. 

See  more  fully  who  may  make  a  feoffment  and  to  whom, 
4  Co  125:8  (.0.  42  b :  Bete.  Abr.  ftefm^t^D ) :  fin.  Abi . 
leoJTmtnt  (E). 

III.  Livery  mav  he  by  deed}  or  in  Ltiv\  which  latter  is 

alfo  called  inurj  witbSv-rf&ut. 

Tne  livery  in  ./rrV,  is  the  aRual  tradition  of  the  land, 
and  u  made  either  by  the  delivery  of  a  branch  of  a  tree 
or  a  turf  of  the  land,  or  fome  other  thing,  in  the  name 


impeachment  of  w;tite,  remainder 
riy  of  her  bufband,  on  ha  body  be- 
r  .n  the  hufband's  rtiht  hein.  In 


>f  ail  die  land* 
and  it  may  be  inadr  by  wo 
of  any  thing ;  a»  if  the  fc; 
at  the  door  of  the  houfe,  f 
toot  jcu  Jhoail  t  -foytbiiL 
tutcr  i*l<t  tbit  Itmff  or  fa* 
,/a-,/;  this  n  a  go  d  iy 
in  ail  thefe  c«ie>.  :ue  uhu.< 
miMtiv.nof  tiir  erta'e,  and 
feoffor  on  the  Lnd,  are  a  ii 
preicnr,  to  detrrBfioe  in  wh 
tne  extent  uf  the  limit.iti  1 
telative  :o  the  charter  of  f 
tention  to  enfeoff.  C«:  {J 
>W>  cnle.  toCp  iS  Sb*/ 
Cro  'Ja*.  t?o.  w  hich  ivcoi  • 
but  it  a  man  withr.ut  »  \ 
Uy  >,  /  btre  acitvfi  jyo*  tbh  > 
ao  /.  p<r  annum,  tim  J^aflt 


ed  in  the  deed  ; 
out  the  delivery 


by  the 
:  people 
during 
,  oeing 


his  houfe, 


or  words  to  di  fen  vrr  the  intention  or  «hr  feoffor  To  deliver  u;  on  hn  luir,  and  cnr.frquentjy  no  pc.fcn  tail  take  pof- 

over  the  priflrftton,  arc  not  foflicieot  to  convey  the  fiee-  fr'Ton  of  Im  land  without  an  authority  delegatea'  f<»  m 

hoi  J  |  for  if  a  charier  of  Icoffmepr  he  made  to  a  mail  him  who  ii  the  propria.  ;  nor  can  the  for  if  the  feoffee 

and  his  hehs.  thU,  without  Ume  other        or  word  xo  enter,  became  he  h  not  the  pe.-i'on  to  wnom  the  fee/Tor 


'■cmi  enjoy  it  pur 
.  7:Cc.  A/r.48:  t 


//.  651. 

LhtrfiHthfJhx 
or  km  attorney,  (fo 
dej  uty  or  attorney 
ion,)  com**  to  the  b 


rformed  — The  feoffor, 


per 
n  rbc 


other  pcrfon;  being  out  of  the  f,rr  und,  a  clod  or  turf  or 
a  twig  or  bough  there  gj-ruvtng  w::h  word*  to  this  crTecl, 
"I  deliver  thele  to  you  in  the  n..mc  of  leiun  of  all  the 
lands  and  tenement;  contained  in  tliis  dred."  Bu»  il  it 
be  of  a  houifc,  the  feoffor  mui  take  the  ring  or  latch  of 
the  door,  the  hcule  being  quite  empty,  anil  driver  it  t« 
the  feoffee  in  the  Cme  term  i  ana  then  the  f.ofiee  mull 
en;er  alone  and  (hut  the  door,  and  then  open  it,  and  let 
in  the  other*,  t  I  Ji.  48  :  It'r/i.  S.  kS,  151. 

4f  the  conveyance  or  feoffment  be  of  divers  land*, 
lying  fcattered  in  one  and  the  fame  counry,  then  in  the 
feoffor's  pofletlion,  livery  of  leihu  of  any  parcel,  in  the 
n/.me  of  the  red  lufiiceth  for  a>!  ;  bat  if  they  be  in  fcveral 
counties  there  tr.utl  be  as  many  liveries  as  there  ate 
cconiie*.  Lit.  $414.  AJfo  if  the  lands  be  cut  on  leafe, 
though  all  be  in  the  fame  county,  there  mud  be  as 
rmoy  liveries  as  there  ate  tenant*;  becaufc  no  livery  can 
b'-  made  in  this  cafe  but  by  the  con  Cent  of  the  par  titular 
Utiant ;  and  the  coufent  of  one  will  no:  bind  the  red. 

In  ail  thrfe  cafes  it  is  prudent  and  ufbal  to  indorfe  the 
lucryol  feifin  on  the  back  of  the  deed;  fpecifyiny  the 
manner,  place,  and  lime,  of  making  it,  together  With  the 
Oi  Di't  of  the  witneu'es.  Co.  Lit.  48. 

The  iivery  within  tino,  or  the  livery  in  Inn/,  is,  when 
the  fc-  ff  r  is  not  actually  on  the  land,  or  in  the  hou.'e, 
but  b-tng  in  fight  of  it  fays  to  the  feoffee,  /  gi-Jrysn 
tor./rr  bsu/'r,  or /una,  go  mid  enter  itno  t'»//n/t!(\  andt^kt  f*f- 
f'Jfim  of  it  Mtmingh  ;  this  fort  of  livery  teem  *  to  have  been 
made  at  Aril  only  at  the  court  baif<n>,  wnich  were  ami- 
ently  held  jnb  <io,  (in  the  open  air)  in  fome  open  part 
of  the  m«nor,  from  whence  a  £cn*rd  iutvey  or  vuw 
mi-' lit  hwc  b.-ea  taken  of  the  whole  manor,  and  the 
tmui  fur/M-  eahly  diihnguilhcd  that  p-»rr  which  was  ihrn 
to  be  tran*ftncj.  l\,ltx.  47.  Tins  i  very  in  law  cannot 
be  given  or  received  by  attorney,  but  only  by  t»c  panic* 
tbvmlrlves,  1  itt/i.  48. 

'1  his  latter  fort  of  livery  alfo  is  not  perfect  to  carry  the 
freehold,  till  Jfn  **trj  made  oy  tne  koft'ee,  becattfe 

the  pofleffion  is  not  actually  delivered  tu \vi.\,  but  on  y 
a  licence  or  power  given  him  by  line  feoffor  to  i..k?  pol- 
fcilion  of  it :  and  therefore,  if  either  the  feoffor  or  feoffee 
die  before  iivery,  and  entry  made  by  the  leolTcc,  the 


he  was  mentioned  tn  the  frofTmrnt  to  tike  as  the  r?pie- 
fentativr  of  his  anrrlto-,  which  he  cnr.not  do,  Imcc  the 
ell  itc  nr*  er .  vr.'lcd  in  his  aneedor.  Vt  Lit.  48  £  ;  2/1**?. 
Al#.  3,7:1  P.nt.  ii)6 :  Mm  He:  77&r,  48. 

The  hvrry  xvithbi  vutm  may  be  made  cf  landt  in  an- 
other county  than  where  the  lands  lie,  (wcaafe  the  inf- 
lation cf  the  feud  was  often  m:de  at  the  coarf  ba-or,  in 
the  pretence  of  fnrei  tnviec\  an.l  tbrfe  courts  bring  heltl 
fult  ilio,  the  could  bate  aciflinct  view  of  every  part 
of  the  msn'.r;  and  there foic  were  proper  to  acted  this 
fort  of  in vcilirure,  th«;rg!t  the  lands  Aire  ia  a  dttf  rent 
ccuntVt  iOf  notwithllanding  ihat,  rhey  bitthi  have  bren 
p^rr  of  the  fame  manor,  lor  which  the  couit  was  he! J. 
C«.  I  t  48  h. 

This  ceremony  was  f  r il  inflitured.  that  the  par/s  of 
thr  countv  might,  upon  any  djfputc  rela'in^  to  the  itee- 
h  dd,  drtrrmincin  whom  it  was  lo.tgrd,  and  from  1  hence 
be  the  better  rnabKd  to  determine  in  whom  :he  ft&t  was.  ' 
itVnce  therefnrc  it  ii.  that  if  a  man  nukes  a  feoffment, 
or  leafe  for  life,  to  Commence  i*  film,  and  txfakii  li- 
very immediately,  the  livery  is  vcid,  and  only  an  eilVe 
at  will  pstfes  to  the  feoffee;  for  the  dtflpn  of  ihe  inli'i  u- 
tion  would  fail,  if  fuch  livery  were  eff  Ctuat  to  p^f*  the 
freehold  ;  for  it  would  he  no  evi.:<  u  c,  or  n«:crlrty  of 
the  chanpe  «>f  the  freehold,  if  after  the  livery  m-ie,  the 
freehold  ilill  rrmained  in  thr  fee-not  ;  the  u'e  of  1  lie  ia- 
vefli'.ur^  uould  ratut  r  crca  e  than  prevent  the  cn^rrraio!/ 
of  the  trcehoid,  una  in  inunv  c*(t«  wouti  pit:  m«.n  to 
fru'il<  f>  troutle  and  rxprn.e  in  pcKuff  of  ihttr  ii'^Vt'i 
tor  by  thut  mt.m%  :.ltet  .1  man  had  brnr-glj,t  hi>  ly.aipt 

frteholJ.  and  had  proreeded  in  1:  a  tonhdrratnc  time,  *ho 
writ  mi^tit  abare  by  the  fieehuld's  veiling  tn  annrj.11.  :  y 
v^tur  of  a  livery  tn  de  before  the  pnrciuf4  cf  the  tvtit* 

k  v.cd  to  p^f*  by  any  set  of  .iveiyVcs  bvvivh:  nu  man 
uould  be  f.fe  in  h  v  ptntJufc.  ti  ;he  0{er»ti4n  of  Hv«  ty 
might  create  an  etiate/to  comn»n,r  nuny  y^rsar.r'r 
the  livery  was  made';  aod  though  tluv  h^ve  ailimed  a 
future  intcreti,  to  commence  l  v  wav  0*1  Ieafc  vet  that - 


unicl>  Uu 
they  tire  fj 
be  pre  f urn 
chafed  for 


.  E!i%.  45  1  :  2  /'t  it.  ac4  : 


Hence,  by  the  wav,  we  may  account  why  a  frecho! 
in  nverftott  or  irmain^ei  catknot  be  j;j anted  infuti  r 
though  there  no  iivery  i>  tccehary  to  pnf<  it;  as  wh^i 
is  tenant  for  lt/ct  remainder  10  B.  in  Ice  ;  A.  mak; 
a  lealc  for  years  to  C.  and  afterwariii  ««raQ;s  the  |;.nd  \ 

3  Z  2  D.  i.Hbm, 
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D.  kalend*  from  MSithubmii  next  enfuing,  fur  life;  this 
grant  to  I),  was  adjudged  void,  though  C.  attorned  to 
It  after  MkbmlmtUi  becuufe  fuch  future  grants  create  an 
uncertainty  of  the  freehold  ;  and  the  tenant  of  the  free- 
hold  being  the  perfon  who  is  to  anfwer  the  Granger's 
fr  rsipe,  and  who  wai  anfwerable  to  the  lord  for  the  (cr- 
vices,  it  were  unreafonablc  to  permit  him  by  any  ail  of  his 
own,  to  prevent  or  delay  the  profecurion  of  their  right. 
Co.  E!iz.  45  i  :  2  I'mt.  204 :  d.  L<t.  217 :  5  Co.  94  f> : 
2  Co.  57,  Buckltr\  cafe :  2  A  J  29;  After  4*3:  Co  Blix, 
450,  585  :  Hob  170,  17!  :  5  Co,  94:  1  Rol.  Ret>.  261. 

in  what  cafes  livery  may  be  made  within  the  view,  See 
V  Abe.  Fttjfmtnt  (M). — And  further  as  to  the  different 
kinds  of  livery,  Bac  Abr.  Frtffmtnt  (A):  Com.  Di%.  Ftoff- 
•i.nii  (B)  :  Fht*  Abr.  Feoffment  (E.  F.)  :  And  this  Diet,  tit. 
U  .ry  of  Seifin. 

A  deed  of  feoffment  is  to  made  by  the  words,  Have 
jraitedt  bargained,  evfteffed,  &V. 

1  EK/E  N  ATUK/E.  Beads  and  birds  that  are  wild, 
in  opofuton  to  the  tame  ;  fuch  as  hires,  foxes,  wild  geefc, 
and  the  like,  wherern  no  man  may  claim  a  property. 
Un  cf>  under  particular  circumllances,  as  where  they  are 
cor  lined,  or  made  tame,  &e.  Sec  titles  Game;  Property. 

FE  RDF  ARE,  from  the  Six  fyrdwA/art  iter.]  Si^Ji- 
cat  quirt  autism  eundi  in  exercitum.  Fir  tit,  lib*  i.e.  47. 

FERDVVIT,  Six.fn,/  exercitus,  Sc  wife  poena.]  Was 
ufed  for  being  quit  of  manflaughtcr,  committed  in  the 
army.  Fleta,lib.  t. — It  is  rather  a  fine  impofed  on  per- 
fons  for  not  going  forth  in  a  military  expedition;  to 
which  duty  all  perfons  who  held  land,  were  in  nccellity 
obliged:  and  a  neglect  or  omiflion  of  this  common  fer- 
vice  to  the  public,  was  punifiicd  with  a  pecuniary  mulct 
ca'led  the firdtnff.  Corel. 

FERIAL  DAYS,  d>,s  ferialej,fni.r]  According  to  the 
la/.-'.v  dictionary  are  holy  days;  but  in  the  Stat.  27  H.  6. 
r.  5,  /vW..7 days  arc  taken  for  working  days;  all  the  days 
of  the  week,  except  Sn.Aay;  the  week  days  as  duun- 
guilhed  from  Sunday,  the  profane  from  rhe  facrcd,  were 
called  ditt  f  rutlfSy  by  a  charter  dat.  28  Mart.  1448  — 
Ex  Otrtttt*.  E  d.  Elymfii  MS. 

KERl.INvJ  A  FA  (FERLINGUS  and  FF.RDUN- 
GU>)  T£RR*E  A  quar.er  or  fourth  pari  of  a  yard- 
land.— See  titles  Fault  I  of  Latul,  and  Farjingdeal. 

FBRtAtJ!$mm  ]  A  houle  and  land  let  by  leafe, 
See  title  Fmrm. 

FERM  'RY,  from  the  Six.ftomie,  virtus,  j  Is  an  hof- 
piul;  and  we  read  of  friers  0/  the ftma/y. 

FERMISON  A,  'I  he  winter  feafon  of  killing  deer;  as 
:«.•.  n  pi. .!n.it  is  the  fummcr  feafon. 

PERNIGO,  A  piece  of  watlc  ground  where/r^/j  grows. 
Caitula'.  Albat  C'afltn.  MS. 

1  ER R AMENTUM,  firauenta.'}  The  iron  tools  or 
inflruiuents  of  a  mill — El  rtparart  U-namcnta  ad  tnt  ea- 
rucas,  i,  e.  the  iron  work  of  three  ploughs.  Lib.  Nig. 
Efa  - 

Fr.RRAN  CJS,  An  iron  colour  particularly  applied 
to  hcrfes,  which  «c  at  fhi»  time  «.all  an  iron  grey. 

FERRY,  A  liberty  by  prescription,  or  the  Ring'sgranr, 
to  ha.e  a  boat  for  p*fTigc  upon  a  river,  for  c.rnage  of 
horfr;  and  men  to?  reafonable  toll :  it  is  ufually  to  crefs  a 
lagc  river.  Tanu  Jr  Ley.  A  ferry  is  no  more  than  a 
common  highway  ;  and  no  action  trill  lie  for  onc'i  being 
4illu.bcd  m  h»  palTage,  unleb  he  aikdgc  fbrnc  particular 
daci-gc,  QV,  3  Md.  Rep.  294. 

4- 


A  Petty  ii  in  refpert  of  the  Ian Jing-placr,  and  not  of 
the  waier,  the  water  may  be  to  one,  and  the  ferry  to 
another  ;  as  it  is  of  frnn  on  the  Thames,  where  the  fk/ff 
in  fomc  places  belongs  to  the  archbi'hop  of  C.ar.t;rnui 
while  the  mayor  of  London  has  the  interell  of  the  water; 
and  in  every  ferry%  the  land  on  both  fides  of  the  water 
ought  to  belong  to  the  owner  of  the feny,  or  otlurwife 
he  cannot  land  on  the  other  part.  SW/lt,  And 
every  ferry  ought  to  hive  expert  and  able  ferrymen,  and 
to  nave  prtfent  pilTage,  and  reafonable  payment  for  the 
pafTage.  And  it  is  requifue  to  have  one,  who  has  pro- 
perty in  the  ferry,  and  not  to  allow  every  hYuerman  to 
carry,  and  re-carry  at  their  pleafure,  for  divers  inconve- 
niences; and  efpewiaiiy  when  a  place  is  between  the  di- 
vifions  of  two  counties,  any  felon  may  be  conveyed  from 
one  county  to  another,  fecretly,  without  any  notice. 
Sa-j.  14. 

A  ferryman  if  it  be  on  fait  water,  ought  to  be  privi- 
leged from  being  prefTed  as  a  foldter,  or  oihcrwife. 
Sav'.l  11,14. 

Owner  of  a  ferry  cannot  fupprefs  that,  and  put  up  a 
bridge  in  its  place  without  licence,  and  writ  of  tul  quod 
damnum  1  jki  Holt  Ch.  J.  Sho~-.  243,  257  :  Ca>t.  193  :  1 
Salt.  I  2. 

If  a  ferry  be  granted  at  this  day,  he  that  accepts  fuch 
grant  is  bound  to  keep  a  boat  for  the  public  good;  per 
Holt  Ch.  J.  Shovj.  257. 

Cation  for  the  inhabitants  to  be  difcharged  of  toll, 
may  have  a  reafonable  beginnine  by  agreement,  as  that 
the  inhabitants  of  the  town  might  be  at  the  charge  of 
procuring  the  grant,  and  in  confideration  thereof,  t-ne 
man  10  find  the  boat,  and  take  toll ;  and  the  inhabitants 
to  pay  none.  $b$W  257. 

A  common  ferry  wa*  for  all  paflcngers  paying  toll,  but 
the  inhabitants  of  A.  were  toll-free.  An  inhabitant  of  A. 
may  bring  an  acTion  for  taking  toll,  but  not  for  neglect- 
ing to  keep  up  the  ferry  ;  becaufe  »he  former  is  a  private 
right,  but  the  latter  a  public.  Cut  he  cannot  maintain  an 
action  for  not  pulling;  for  fo,  any  other  fubject  might 
bring  an  action,  which  would  be  cndlcfs ;  but  the  taking 
toll  was  a  fpectal  damage,  and  without  fpcci.il  damage 
he  ca>i  only  indict,  or  bring  informa-ion.  1  Sail.  12. 

The  not  keeping  up  a/nry,  ha*  been  held  to  be  in- 
dicia ble.  See  title  #ttd% 

FERSPEKEN,  ToYpeak  foddenly.— Leg.  H.  i.e.  61. 

V  S  I'A  IN  CAPPJ  »,  Were  fomc  r^rand  holy  days,  on 
which  ihe  whole  ch  in  and  eatbeJrals  wore  caps.  Vita 
AUi>at.  S.  Alban,  p.  80,  S3. 

PBS  1  lNeiMEN.  The  Sax.  Feftimnan  fignifirs  a  furety 
or  pledge: ;  and  to  be  free  of  ft,iingmtn,  was  probably  to 
be  tree  of  frank •  p:e dpft  and  not  bound  for  any  man's 
forth  coming,  who  tiiould  tranfgrefs  the  law.  Mm.  Ang. 
ti  ■  .  1  /.  12^. 

FES  1 ING  PENNY,  Earned  given  to  fervants  when 
hiied  or  retaineu  in  fervice,  fo  called  in  fomc  Xcrtcera 
puts  of  Englarj,  from  the  b-x.  F<jlntant  to  J 'often,  or 
centum. 

I  fi  FUM,  A  feaft.  Fejum  S.  M.bazlh,  the  feaa  of 
St.  M  c/jjA,  <Je. 

I  i  U.Vl  S  1  UL  rOy.l  M,  The  fcall  of  fool>.  Seo 
Caput  ati.it. 

f'EUD,  (Dcarl,)  See  D.    '/.  /•./.  /. 

FEUDAL  a«»  FEUD  Ait  Y,  Sec  titles  Feolal  and 

Ftodary% 


FEU 


I'  I  -  F  A. 


FF.UDF.OTE,  A  recompence  for  engaging  in  a  fiud, 
and  the  damages  consequent;  it  having  been  the  cultom 
in  antient  times,  for  all  the  kindred  to  engage  in  their 
kiofman's  quarrel.  Sax.  Dicl. 

FEUDo,  See  tide  Tenures  I. 

FIAT,  A  (hort  order  or  warrant  of  fome  Judge 
for  making  out  and  allowing  certain  proceflei,  &t. 
If  a  emu  an  be  taken  ont  in  vacation,  and  teftcd  of  the 
precedent  term,  the  fiat  for  it  mull  be  ligncd  by  a  judge 
of  the  court,  fome  .imc  before  the  eiToin-day  of  the  lub- 
fequent  term,  otherwife  it  will  be  irregular :  but  it  is  faid 
t  ierv  is  no  need  for  a  judge  to  lign  the  writ  of  certiorari 
itieli ";  but  only  where  it  is  required  by  ilatu'.c.  I  Salk. 
150.  See  title  Certiorari. 

I  I  T  JUSriFIA.  On  a  petition  to  the  King,  for  his 
warrant  to  bring  a  writ  of  error  in  parliament,  he  writes 
on  the  top  of  the  petition  fiat  jufiitia,  and  then  the  writ 
of  error  is  made  out,  CsV.  And  when  the  King  is  petiti- 
oned to  rediefs  a  wrong,  he  indorfes  upon  the  petition, 
•*  L/  right  be  done  the  party.1*  Djcr  385  :  Stamf.  Prxvfg. 
Re%.  zz. 

FICTION  op  LAW.  Fiflio  juris.]  Is  allowed  of  in  fc- 
vrral  cafes:  but  it  mull  be  framed,  according  to  the  rules 
of  law  ;  not  what  is  imaginable  in  theconceptions  of  man  ; 
and  there  ought  to  be  equity  and  poflibtfity  in  every  legal 
fifiion.  Thrre  arc  many  of  thefe  fit!  ions  in  the  eh  U  law ; 
and  by  fomc  civilians,  it  is  faid  to  be  an  alTumption  of 
law  upon  an  untruth,  for  a  truth  in  fomcthing  poffiblc 
to  be  done,  but  not  done.  GJlp!>tn  Hart  !.  The 
ieifin  of  the  conufee  in  a  fine  is  but  a  ficHion  in  our  lanu ; 
it  being  an  invented  form  of  conveyance  only,  t  Li/. 
Abr.dio.  And  a  common  recovery  is fiiTto  juris,  a  formal 
ac!  or  device  by  confent,  where  a  man  is  denrous  to  cit 
off  an  eftate-tail,  lemaimlers,  iJc.  \oRep.\z. 

By  fidion  of  Lrw,  a  bond  made  beyond  fea,  may  be 
pleaded  to  be  made  in  the  place  where  made,  /:  wit,  in 
IJUnrten  in  the  o.unty  of  M  da.'efix,  &c.  in  order  to  try 
the  fame  here  ;  without  which  it  cannot  be  done.  Co.  Ltt. 
261.  And  fo  it  i>  in  fume  other  cafes;  but  the  law  ought 
not  to  be  fatisfied  with  fwhom,  where  it  may  be  otherwise 
really  fatisfied  j  and  fictions  in  law  mall  not  be  carried 
farther  than  the  reafons  which  introduce  them  nccefTarily 
require.  I  Lt!  Abr  610:  2 /Tiny*.  320. 

FIDEM  MI'.NTIRI,  is  when  a  trrnant  doth  not  keep 
that/e:z//>  which  he  nail)  fw  ruto  the  lord.  Lr  j.  H.  1 .  e.  53. 

FIEF,  which  w_>  call  fee,  is  in  other  countiic*  the 
conrrar)  to  chattels:  in  Germany,  certain  diftricti  or  ter- 
ritories are  called  fiefs ;  where  there  are  fiefs  of  the  tm/lre. 
See  this  Diet.  tills  Fee  ;  fi  m  . 

FIERI  FACIAS,  A  judicial  writ  of  execution,  that  lies 
wher»-  judgment  is  had  for  debt  or  damages  recovered  in 
the  King's  courts  ;  by  wliicn  writ  the  fhcrift'is  command- 
ed to  levy  the  debt  and  damages  of  the  goods  and  chat  els 
of  the  defendant,  Ue.  Old  Nat.  Jit.  152.  ice  this  Ditt. 
title  Exceution. 

This  writ,  though  mentioned  in  :he  ftatutc  IV  2.  13  E. 
1.  e  18,  is  a  writ  of  execution  at  Common  Lw,  and  is 
called  a finsfaciu,  becaufc  the  words  of  the  writ,  directed 
to  the  fhcrfF,  ar.-  quod  fitri  facias  de  itnis  &  eataJlis,  Ue. 
and  irom  befc.  wOr^i  he  win  t-kts  it*  denomination. 
Co.  Litt.  2.,o  b. 

This  *rit  :s  to  be  fu-d  out  within  a  year  and  a  day 
after  i«dgmei:tj  1  I  Sej.»  gmeot  mult  be  revived  by  Jen 
ja+tul:  but  if  ijurifmcfot  iucd  in  time,  be  net  executed, 


a  frcond  fieri faeiat,  or  elegit  may  be  fued  out ;  and  it  :s 
faid  fome  years  after,  without  a  /eire  facias,  provided  con- 
tinuances are  entered  from  the  firft  fi.  fa  which  it  is  alfo 
held  may  be  entered  after  the  fecond  fi  fa.  taken  out,  un- 
lefs  a  rule  is  made  that  proceeding*  fhall  flay,  &c.  S.d, 
5  ) :  3  Nef.  Air  776.  If  *  man  recover  debt  ago  in  ft  A.  B. 
and  levy  part  of  it  by  fi  ri  facias,  and  thi>  writ  is  returned; 
yet  he  may  t«ke  'he  body  in  execution  by  eapiax  fjr  the 
reil  of  ;he  debt.  Rot.  004.  The  fhei.fr" on  ifieri  facias 
is  to  do  his  bell  endeavour:  to  levy  the  money  upon  the 
goods  and  chattels  of  the  defendant ;  and  for  that  purpofe 
to  inquire  after  his  goods,  Uc  And  the  plaintiff  may 
inquire  and  fca.ch  if  he  can  find  any,  an. I  give  notice 
thereof  to  the  fiicriff",  who  ex  officio  is  to  take  and  fell 
•  hem  if  he  can,  or  if  not,  by  a  writ  of  'venditioni  exponas. 
2  Ship.  4iir%  I  I  I  , 

There  may  be  a  leUatntn  fi<-ri  faciat  into  another  coun- 
ty, if  the  defendant  hath  not  g*>odi  enough  in  the  coun- 
ty where  the  a£t;on  is  Lid  fo  fatnfy  the  execution  ;  and 
the  fitri  facial  fcr  the  ground  of  the  tefia'um,  may  be  re- 
turned of  cou  fe  by  the  attornies,as  originals  are  z  Sa/i. 
5H9.  If  all  the  money  is  not  levied  on  a  fieri  facias,  the 
v-nrmufi  be  returned  before  a  fecond  execution  can  be 
i/l'ued ;  becaufe  it  is  to  be  ground' J  on  ths  firfl  writ, 
by  reciting  that  all  the  money  was  not  levied   1  Salk  318. 

Wncre  the  (heriff  fells  gocds  which  he  levied  by  fieri 
facias,  and  doth  no:  pay  the  money,  aJlion  of  debt  will 
lie  againlt  him  ;  for  the  defendant  is  diicharged  at  to  the 
plaintiff,  and  the  (heriff  is  now  become  his  drbtor  in  Jaw; 
and  if  the  fheriff  die  after  he  hath  levied  the  debt,  the 
like  aclion  will  lie  againfl  his  executors,  as  it  is  a  duty 
when  levied.  March.  Rep.  13:  Cro.Car.y  j. 

If  a  fherifFthat  hath  fei&ed  goods  by  fiai  facias  \:  goin^ 
out  of  hi*  office,  he  mull  deliver  them  to  the  new  (Scrim 
and  return  hh  writ  executed  pro  tar.fi ;  and  he  ought  not 
to  deliver  tbtm  to  the  owner,  by  reafon  (he  writ  of  exe- 
cution is  warranted  by  record,  and  therefore  the  dif- 
charge  thereof  mud  appear  by  record  TJv.  44.  Upon 
a  fieri  facial  the  flirrift  returned,  that  he  had  levied  goods 
ad "jalentiam  of  the  debt;  the  return  b»ing  filed,  a  mo- 
tion was  made  that  he  m;^:>t  bring  in  the  money,  which 
not  being  done,  <m  attachment  was  granted,  and  then  the 
(heriff  appeared  and  prayed  to  amend  the  return,  for  that 
the  goods  were  damaged  by  lying,  and  he  could  no:  opt 
buyers ;  but  u  was  adjudged  that  'he  return  mall  not 
be  altered,  ft  he  might  havt  retm.ueJ  thtt  at  fi*fi  by  way  tf 
exeufe;  and  having  returned  that  he  had  levied  goodi  <:J 
jalentiam,  he  fhail  pay  the  monev.  Sim*.  407. 

The  iherifF  cannot  deliver  rhr  goods  by  him  taken  in 
executiou  to  the  pLi:.:i::  ;.i  ffctisl  .:;;on  of  his  debt ;  be- 
caule  his  authority  is  to  fit  tSe  gcod-  /*/.  589:  t  l,f 
Abr.  611.  And  if  a  flu  rilf  leiis  the  goods  taken  by  fieri 
facia:  at  under-price,  the  .a!e  is  t?'>oi,  aid  the  defendant 
can  have  no  remedy  ;  though  where  there  appear*  to  be 
covin  between  the  ther:lF  and  the  buj<-r,  the  o*ner  fh-il 
have  hi>  -cuon  Q]  on  the  c-fr.  Ktilw  64:  1  Satki  28. 
On  zfici  f  iclai  'he  fnerifF  has  power  to  take  any  thing 
but  we...»r.g  cloaths ;  and  if  the  defendant  hath  two 
gowns,  if  i*  faid  he  may  fell  one.  If  the  fheriiFo.-- 
cutes  a  writ  of  fieri  faeio:,  he  may  afterwards  return  m  '.'a 
bona,  it  there  appc-r  a  prerogative  writ  ;  or,  on  bet:er 
in:oim.ition,  tfe*l  the  gopdl  taken  vs ere  not  Lie  defen- 
dant's. Comb.  556,  452. 

By 


F  I-FA. 


F  !  L 


tv  ?ti»  fdatirc  fcf  the  good*,  tttt  foes  Iff  hath  a  property 
iii  t»i«\:i  j  bur  »Ofids  of  -i  [trangT,        hi  iht  paffrffionof 
the  ti«#»<tdani  Ih-tU  ofjs  bt  f<»>'<ed  in  execution  t  /a* 
'•fffat  in  ft* if  wj-$  /'i^f  wfc/fr  £Wi/r  /J&e.r  rfrr ; 

I'lo^.'i,  il  the  mcriii  inquire*  by  a  jwy,  where  incf-TO- 
prm  i«  InJgsd,  and  i<  W  i"  und  that  they  ate  thaMMettd- 
a- » t **  gu-vJc,  when  " h t v  i'K  i;<J",  tUil  witl  iji-tc:;iaity  the 
(jiMM  D***-  *W*  C"o3. 

'l  ie  inerH'r  cannot  break  opm  the  ifottf  of-tn  hoafif  to 
execu  e  a  far;  jthht  upon  the  of  the  owner  or  tic 

Cupier*  but  a  man's  tiauic  mis' I  ba  1  prot:-'iiM  (br  Kit 
own  gmd*  only,  acid  tr-t  for  t£&  gcsJj  af  axstfor.  5 
tjt:  ^7^^*  4sir.  775.  Il  itic  defend;  (Of  is  4  be  ee  tied 
dayman,  and  the  (Urriff  return*  ftot  tjf  ekvi-ni  kmc- 
jiixiitt,  a  writ  ft. all  fjo  to  thr  hUli -rp  of  the  dsocefe 
to  tevy  the  dcHt  th  htKhxttl.iifijfWht  who  (hereupon  Tend  a 
foixU  a  foquedntiton  Ojf  (he  prfrfH* uf  Hie  cfcrk'i  bmtflcc, 
tlir^ued  to  the  churchwardens,  ^j.  Uu:  thl»  writ  of  lc- 
»*ir.  nr^aon  muil  be  jencwed  every  Term,  a  iujl.  4.47^ 
tJi-7. 

too  of'  fa  16*1  /jtf/a*  a  term  frr  years  may  be  (bid, 


cK  as  any  o<  iter  gtfous,  1 
:  a'  Ij>  c*>i  ri  grnVin^  rn«y 


j  to  a  fiftwtth  part  cF  ibnt  whist)  eaeJj  thy  or  to*»n  w« 
valued  at,  or  ijtftw:h  of  even-  rami**  perfcmal  efin^c  nc* 

I  cflfdinjf-ru  3  reafQtuble  valiwtiw,  And  every  to*rj  knew 
wiiat  wit  a  jtftfMtfy  jwrrt  .width  was  zWrty%  the  famej 

1  whereas  a  fubuvy  r:r>HiJ  on  every  pjrtkular  manV  Linda 

»  or  g^ods*  was  ivljtfti  uncettiitn  ;  a*uJ  in  thi*t  fgard 
th?  jtfiwitk  Jeccji  to  have  beca  a  <:»tr  i'fjrmef  !y  l.c»i  uptm 
every  fnwnj  accotJirrg  to  the  lund,  or  circuit  belonging 

J  11  re  art  ccrUio  r»tw  mrntia^d  irr  DwttfJjty,  for  it  vy- 
ing- thu  tribute  ye.irly ;  but  fiftceT  thuo^ii  rhe  raie  be 
certaiflj  i;     not  to  be  levied  but  by  pJkMfgmeftt,  By  ^1 


Trie  7  6.  <*.  4,  jirrtn 
the  icmnorulfvw  ^e.  g 

t,  3»  «Va  ^y^.  t,;^ 

/or  mriinrnrnin^  th.- war 
xii el  thh  Diet,  title  TJm* 
FfOHTJ 


g:r.rit)teJ,  for  prdort,  t£c, 
1  tuLuJv  anU  two fifi/txibt  by 
in  the  J ,    »  ift.  and 
■A;  srid  r*inh*  ^ere  grun-ed 
— Sue  Ghcv//j  I  Cw,^r.  jcf;  j 


eft  or 

K*r\ 


at 

}■;'  , 

a  tern:  for  Veart,  iin  i  alter  cha:  thr  judgment  i*  rcicrfcd  ; 
the  i^M&Ul  ^f  bs  rcUo.-eu,  bat  the  for  which  k 
15  fold  4  K^.  I4t. 

U  ji  -a  here  a  term  i*  delipcrcd  lo  the  phjniirF  upon  an 
r-  f,  midlben  ihe  eij//-i.s  wwr'ted.  reJUuition  fliaJj  be 
•  torn,  ST«,  if  5,  When  upon  a  frt  i  farias 
iUc  iTienff  lells  a  term  ;  ffeitiflg  it  falfely,  as  ro  its  com- 
nj?rtccment»  jrid  endin^^  i!te  file  u  void,  becaufe 
th-  =  r*  no  pieh  tenn,  yet  31  be  recttcs  it  generally,  and 
belog  tr  litvera  ye.iri  yer  ro  qome,  tclli  aU  the  int^rcil 
wtiTcli  the  dv-ci;d-nt  had  in  the  land,  ibe  wiU  It 
gnud.  4  «  /.  74, 

if  jn  r\c,u'ion  w  filed  on  a  ft  j  r.  aed  tha  derej^artt 
die*  before  it  isfxccu?rd,  iruiay  bi?  fl-rvedon  tnedefend* 
ftr.;'i  gaod*  in  Ihe  b-id^'  of"  iais  t'xc-otor  ur  admtnillr^tor. 
Ov*  Et%-,  Urn jtKiafi  are  delivered  tfie  fume 

dsr  ra  ihe  Ir.  'r.rT  ag-init  «hr  f.iit'.  pei'ion ;  he  U  bound 


but  the  ex-u.tao  Ihafl  Stand  go^d.  j  J,/<  yjo> 

A  man  had  a  judgment  for  debt  an  itnlt  .motherland  on 
*fcfa«  th-s  Ihenrf  ttwik  hit  goods  in  excemton,  but  the 
plain- iff  fufffred  tike  gomu  to  remain  in  the  b^ed*  of  the 
il-limr,  and  wroald  imt  let  the  ihersft'  pi-otecd  any  fur. 
ther;  vf-  Ti-  hivjiii;  a  judgment  *£!*jnrt  this  debtor, 
on  a/w  /Vf.-%  i-'7.t  1 1  up'm  t^ie  fame  %w><,  and  it  waj 
he1  I JH  f •  tr  tuc  furnier  was  a  /raauulcnt  execution* 
7  ^  37. 

On  i  wrtt  uijtfrifati*-'.  agairr.l  one  partner,  the  flierifT 
tn.iy  t>  k<:  the  goods  of  bun.  ;  yci  the  vetldc*  OntU  have 
only  a  moiety  thereof  m  common  with  the  other.  Ctm&. 
2^37.  By  the  Gomman  few,  goods  were  bound  from  the 
d-y  ot  tne  ^A  of  t;ie  writ ;  but  by  Stat,  CVr.  a.  r*  J. 
_/r.?.  tbty  arfl  bourtd  on}y<Jfoza  the  rime  of  delivery 
thereof,         /iAA  See  Gcvr&.  1^7.  and  further  this  Did. 

£j:FT£l&| THS,  A  trlbuf>  txr  imp^fmon  of  money, 
antiesitly  hid  geneial  y  upon  cities,  boroughs,  ^<r. 
thrown  the  wJwie  re-itn;  io  caiieu,  becaufeu  amounted 


wo  QJIARaELlING,  Is  prohibited 
by  H.uiKC.  in.  .1  ihyrdi,  or  c n urch-y.ird ,  tsfti  on  p;sin  uf 
1  - •■.  uir.-.ui  :<;;i,  and  fnhcr  corporal  puntflimcni,  Stat. 
5  £?'         ft.  f  4.  Sw  title  f^ar^. 

FIGHT  WITH,  -Vrv]  A  rr.u!ft  for  %htingt  or 
m^kiog1  a  tjuifrei  o>  the  ^iltorbance  of  Che  pe  tee. 

i  tGUftES,  It  vvii  moved  to  qu,ifh  an  indidnient,  be- 
caui'e  the  year  of  our  Lord  in  the  caption  w.is  in  figures* 
Bin  pri  //«/e,  CSi.  J-  the  year  of  the  KLuig  h  tnongh.  ^JV7* 
7  8.  ft.  40  :  Wkif.  22  Cat,  Au$n  :  Si/i.  40 :  A>*»  1  g  :  5'//. 
S*3 :  a  £etft  101, 

The  Stat.  6  x>  r,  14.  Allows  the  exprrfltng  numbers 
fofyurti  in  all  Avriw,  Ctfe.  p!rading»,  rules,  orders  and  in- 
diiil merits,  in  cousrs  of  jufiiee,  ss  have  been  com- 
monly ufrd  in  the  Lid  courts,  nonv;iKlbnJing  any  thing 
in  enc1  Sutt.  4  6V0.  a.  26.  See  cities  Pleadings  £nvr\' 
slmtmtmtat* 

FILACER,  FiL  AZER  ozFiLIZBR,^^  from 
Lar.  /'/,W.J  An  offtcet  of  the  court  of  CWAMi  /V^/a  fo 
tailed,  as  he  files  rhoic  writs  whrrectn  he  nir.kt'd  out  pro-  ■ 
refs.  Trisre  arc  fourteen  of  thele p  a-tn  m  lifeif  feveral 
diviftoftt:  and  counties,  acu  rH^y  m:ikc  forth  alii  writ*  aad 
proccilcs  upon  original  writ*,  idtitng  out  of  Chancery., 
ai  well  rt  dr  as  f.trf*jtMl  and  mlxr4t  returnable  in  that 
court :  and  in  a&toiis  merely  pciTujtxt,  where  the  dafend- 
|  ants  arc  returned  fiPmmunedj  thry  make  out  t**ri  or  at- 
tachment ;  which  being  returned  and  execuced,  if  the  - 
cfer^noaut  a|>pea.JS  no«T  tney  ro*ike  fitrtb  a  *titf.-j't:?/ijt  hhA 
fond  itftnlii&ti  at  until  he  doih  appe*rj  if  ne  be  rctmned 
jniiJt  then  procefs  of  <v:*«!U  infinite*  The.y  enter 

all  appearttntex  ^nd  fpecul  bails,  up  n  any  process  m^de 
by  them:  and  jo  nice  the  fa\\frir*faJa$  on  lj>ri#tnl  b^l!*j 
writ*  of  i/nkm  csrfttt,  dtjlnrgai  uvptr  vum^Ntn/rt 

'Off  4»d  &\\ Jiifsrjhtfas't  u^un  Ipecpia  b;nf;  m  re^l  **c- 
liun*,  writs  or  vjew,  of  grand  anU  pern  frtjfc,  t-f  <wl/w- 
nsm%  'isc.  islto  writ*  of  ed^im&n  at  a  rcrnj,  *n  idle  oi 
public  diStutbance,  SoV. 

And  niittJ  an  ordL-r  of  court,  14  Jac.  \,  they  entered 
declare 1 1  on s3  im parl.succs  and  pU-ns,  and  made  out  wr^s 
of  execution,  and  divers  other  jo^ici^f  wnnt  utter  ap* 
pearance  :  but  that  order  lim'ted  their  proceeding*  to  -il 
m  sreem  before  appearance,  and  the  ftabtotpitirtt*  to  alJ 
after.  The  fdazcrs  of  ihe  Cw^ou  PUm  hstve  teen  otrktrs 
of  that  coun  before  the  Stat,  10  ti.  b.  c  4,  wnerem  <  icy 
arc  mentioned  :  ami  lit  the  Ki»%*i  B>tnb,  oi  Nrcr  times, « 
there  have  been  Juawn,  who  make  out  proteis  u,^n 


rwi  i»rjii  returnable  in  that  court,  on  anions  in 
genera!. 

FILE.  FiU<him,~]  A  thread,  fifing  or  wire,  upon  which 
writs,  and  other  exhibits  in  courts  and  offices  are  fattened 
or  ffltd*  for  the  more  fafe  keeping  and  read/  turning  to 
the  fame*  A  Jik  is  a  record  of  the  court;  and  the  /tins 
of  procefs  of  a  court,  rmilcej  it  a  record  of  it-  t  £//„ 
Mat,  An  origin  jl  writ  may  \>t  JHtd  after  juJgment  given 
io  the  caufc,  if  I  tied  forth  before;  declarations,  Qftr.  are 
to  be jfiW:  and  aJruiatiE*  muil  be  yJW,  foine  before  read 
in  court ;  and  Ionic  prefemly  when  read  in  court,  i&i,/. 

Before  &ing  x  record  removed  by  c^fhrnti,  thi 
jultices  oT  B*  taay  rcfufe  to  receive  it,  if  it  appear*  to 
be  for  delay,  ttc.  aad  remand  ir  back  fur  the  expedition 
of  jufticc  :  but  if  the  arthrati  beonte  the  proceed- 

ings below  cannot  be  revived.  An  tutticimrnt,  &e+  can- 
not be  amended  afterjfcV^.  See  this  Dick,  titles  Cm**'*rii 

1  tLU.D  ALE  oaFILKDALE;  A  kind  of  drinking  tn 
the  jithi,  by  bailiffs  of  hundreds;  for  which  they  gathered 
money  of  the  inhabitants  of  the  hundred  to  which  they 
belonged  :  but  it  has  been  long  fince  prohibited.  Braii  t 
4  ^307. 

FILICETUM,  A  fcrny  ground  — D>.  E/V, 
FJLIOLUS,!*  properly  a  U;i!e  ion;  n  guoTon. — Dugd* 

II'.:-  tokkjb.  697. 

F1LCM  AQU*E.  The  thread  or  middle  of  the  dream 
where  a  river  p.irt*  two  lordlhipj:  £/  Levant  tjiai  buttas 
l/Sawed  tilum  aqua  i*ar//&*«  Mitt*  JhgLt&t.  l.JF.  390  . 
fife  the  high  tide  of  the  fca.  JBftfc  Pxrt.  1 1  //♦  4* 

It  is  tilfn  the  middle  of  any  river  or  ilream  w  hich  divide? 
counties  lownfhips,  purliics,  manors  liberies,  ^c. 

FINDERS,  M?n:ioncd  in  feveial  ancient  ItatuLeSj 
feem  to  be  the  fame  with  thole  which  we  now  call  Seartbtn 
who  are  im ployed  for  thedif:ovcry  of  gocids  itr.pojried,  or 
exported,  without  paying  cudom.  Set  tide  Cufhitt!. 

FINE  or  LANDS. 
The  Law  on  this  fubjeft,  of  i:felf  very  cxirr«fiieTi$  aim 
clofely  implicated  with  that  of  RtcVL*rhf. — A  definition 
of  both  terms  is  therefore  here  given,  with  feme  idea  of 
the  diJtintt  nature  of  ihofe  tuTuTatiC^.^It  might  per- 
haps have  been  eligible  to  Imc  brougbl  togctliei  the  I  m 
on  both  thole  f't;bjcci5,b\;t  thai  pit,  to  th*  pieftfef  Mfoff, 
more  defi;-b!e  than  procurable.  See  thcr^f  -re  this  Diet, 
title  RtiCVctj,  for  **tat  relates  cxcluftvely  laerew* 

A  Fisff.  Ftith  ot  Finalu  Gatfa&a ;  frnm  1  he  words 
with  Vni  h  rt  begins  :  nd  ^Slo  from  its  eS&l  fa  pottmg 
a/**/ end  to  ail  lulu  aud  contcaiiotw.-J  A  folemn  amt- 
cable  agreement  nt  ccrrsj>OHt:nn  'J  a  fuu..  NwHnher  lliq4 
ftiit  be  rfal  or  fielittou»i)  aiaa>  between  ine  «ex«*iid&nj 
anulen^tnij  with  the  conjefit  ot  rbejud£r« ;  .ifcd  vnnn.cil 
anion?  the  rc^ord^i/f  the  c-3UM»  HJierc  ike  1011  mm- 
mcn..td  ;  by  *h:Ch  sgreca  ini  fmhold  property  msy  he 
t/sn5ttr>eO»  fcultd^na  Umited. 
eai:.  4,  8i>, 


mcnt  rr  con 


I 


forivrtltaeEjtif 
up  jh  r  -tvir 
^  and  icacBMil*  3 


ice  crx/f/e  on  Fixa*  til 
ikenfnr 


'j  firiil  ftgrei 


by  fame 
ol  ilu  lan  !  r 
|k'ain      aoti  b;> 


•hrr  things  10  b  -Uii   jpbrt'*!  ^  ?- 
uiheb  **         MAiit  m  »ie  eetweeti  1 
fit*  Stnd  recoTfil*<J  by  trt»jn<Hcei:    «»     d>  13  t 
fikndJy,  real,  ^d  Snai  a^rvejiita*  mnopgH|?«^< 


.cerning  any  land,  or  rentTor  other  thing  whereof  any  foit 
or  writ  is  hanging  between  them  in  any  court :"  and  by 
others  more  fully  fi  an  inflrument  of  record  of  an  agree- 
men  r  concerning  lands,  tenements*  or  hereditaments; 
duly  made  by  tne  king's  licence,  and  acknowledged  by 
the  parties  to  the  fame,  upon  a  writ  of  covenant,  writ  of 
right,  or  fuch  like,  before  the  J ujikes  of  the  Common 
Pleas  or  others  thereunto  auchorifed,  :ind  engroftcd  of  re- 
cord in  the  fame  court ;  to  end  all  contravenes  \ hereof, 
both  between  themfelves  which  be  parties  and  privies  to 
the  fame,  aad  all  Hungers  not  fuing  or  claiming  in  due 
time."  ^r/j,  Twdy?.  c.  3  ;  and  the  authorities  there 
deed 

The  moil  diltinguifhable  propertfea  of  a  Fine  nre,  t» 
T  he  ex  c  i  n g  u  1  fhi n  g  dorrlreat  t  i  t  J rs  by  bat  r;^  jfltaxgcri  ; 
untcfi  they  claim  withm  five  years,  z,  lUrring  the  ffift 
istu'ii immediately.  [But  not  barring  the  remainders  or  j 
reverilons,  which  depend  on  the  elhte- tail  barred;  ex-  » 
cept  where  the  tenant  in  tail  h«  the  immediatt  rr\rrjten 
in  fee  in  himfeSf.  See  C+iift  qh  Fi*&t  id  t  it.  176:  r 
Sknv.  37  o  t  j  3  5  » :  4  JW-  « 0  3  *  Bia^kg 
Ctiwfi  fee  f*>7-  lV*-^Thcfe  contlitate  the  peculiar  rjus- 
litie*  on  account  of  whicn  a  Firie  is  moll  ufiraHy.  if  not  al- 
ways, rcfortcd  to,  a*  one  of  the  moil  valuable  of  the  Ccm- 
vm  AjjurniKu  of  the  realm  :  being  aaw  hi  3  -t\  h  jidltteui 
pTKcctlitig  tc  irawfa' <n  jemrt  r€&i  pwfutj  by  i>  mode  more 
efEcaciotts  tban  ordinary  conveyances.  I  b.ft.  1st  a.mjt 
1,1  ;-^for  which  fre^  at  full  length,  Mr.  H*rgrtiy/t  tk- 
eellcnt  Abridgement  of  the  Hiftory  of  Fine*  and  their 
pi;- pole?. 

Fines'  betng  agreements  folemnly  made  in  the  king's 
courts  were  dcciricd  to  be  of  equal  notoriety  with  juJ?- 
menmn  writs  of  right  J  and  therefore  the  commun  l„w 
allowed  ihero  to  Iwve  the  fame  quality  of  b%rrij  J  nil 
who  rtiould  not  claim  within  a  year  and  a  day,  S  t  P] 
557^  llcnee  wc  mn_i  pfjobkbly  dn:e  the  origin  «nd  ffe* 
quent  ufc  of  Finn  an  f^t»ned  proceedmg-s.  1  ut  0  n 
pU  ii-me  cf  S'ine  »v.:  *kte  usyay  by  Sf$i.  5^.  E  3.^. 
16:  and  th  i  i^ttr?  cmr'  -  n  i  tri  force  till  Stat,  i  3,, 
f.  7,  and  4  i,\  7.  c>  i{  whict  revtvej  tHe  ancient  uu, 
though  wi ib  lome  chaugt ,  protlainatinOs  being  rvqu' red 
to  m*.ke  Fine*  mare  notOtioOA»aOd  tise  time  tlnr  eLjuafng 
Lcing  enlarge  J,  frcm  a  \cur  i--«f  n  ifcr  to  free  See 
fiffi.  h  The  fe.fie  of  Fiction  ihe  r.'ghcs  of  itrangcr* 
ijeing  iliUi  rcr»ub3t<d  it  ha»  v,  -  j  fiace  decu  a  common, 
practice  to  levy  them  merely  fur  better  frusrding  a  title 
agatuH  iJiim»,  whsch,  rtndsr  the  com m oik  lUtt^eft  tf  i'u 
mitatr>o,  migir  iufcfjfl  with  ariftbi  of^wrry  fur  10  >ear*} 
and  wit'i  *i rf 2« f»t  of  acbt>a  for  a  niuih  longer  trUic.  1  Jtt/i: 

A  K"  c-  vitY — io  it*  mod  ejetenfive  ferie  ita  rrflitOi. 
ti^o  ro  u  k>rnier  righ;  by  the  (u!rmn  jgdyiNCn.  ttt  c<  urt 
•  ■;  iuiiice:  In  i:s general  acceptation  <t  <*w.v<-  >7-i;  .ay  11 
4jU<r^ment  in  a  hditinua  fuii»  brought  Rtji&fc  the  te- 
rt  'it  of  rhr  freehoid,  obtaitted  in COnfcoj'Jtuce  1  i  a  dr- 
ffctlU  made  by the  pr-Ylon  who  IJ  I^Jl  yoavh^d  10  war- 
rail* jy  in  fuch  itlttiuui  taiu  Cyaiji  en  /cVtf-wij/i,  :,  1  :c> 

1  In  C  -mmrn  Recovery  that  i*  uTrd  fi-r  alfi^nceoflsad 
is  ofldftno;*Ue .^j^^^jj^^j^i^cp^i^  form  rr  cnu:ie- 
2e<  doAji  by  law  tu  br  ol<'-erved  '  r  rhe  better  aiiu ring  of 
it»nd»  jr  d  tenerr  rnraF  nieOi  Atui  tht*  It  ft  Ia~  ai?er- 
iii?esr,m(-c  ai  R-ciAv.y  uj-cn  riuc,  whith  i  hjut 
Loa:c:u  a,;i  cci.Uary  i  j  the   ill  lA  him^aitLl     vin  the 

J-jaefc 


V  I  N  E  or  LANDS. 


fame  is  had:  for  there  is  in  this  a  colourable  fUit,  wherein 
their  is  a  demandant  who  h  called  the  recoveror,  and 
a  lenant  who  is  tailed  the  recovcrce ;  and  one  that  is 
called  (or  vouched)  to  warrant  upon  a  fuppofed  wai  ran,! ) ♦ 
who  i*  raited  i  he  vouchee.  Shej>.  h/iv.\  h;i.  i,  3,.  a u  J  c J ll- 
tvathorities  there  cited. 

Confidf  red  as  aJegjl  afl'uranre  or  conveyance,  it  is  a 
Fictiox  ef  liTMt  adopted  for  the  purpofcaf  destroying  tlMS( 
fjMPcies  of  terpctuky  which  was  created  by  the  flaruie  /ft 
doth;  ( z  3  E,  t  I .  <*1 ;)  and  whereby  all  Tenants  in  tkil  rj  c 
enabled,  by  put  (uing  the  proper  form*  to  liar  their  rAa.E£s- 
tait.  10  Rep.  37,  And  not  only  this,  but  it  Is  alio  a  bar 
to  all  >™fWm  and  two  fans  depending  on  fetch  eftate- 
t  .il  jo  barred  :  and  to  all  charge t  and  itxitmlrancef  created 
hy  thepertons  in  remainder  and  rcverfion.  1  Rtp.bz. 
But  a  common  recovery  does  not  bar  an  executory  devile 
umclV  the  cxecutorv  devifee  comes  in  a*  a  vouchee.  Fearat 
'■■■tt  134:  Gro.  Jac.  590:  Palm,  131 — And  by 
Siar.  2 1  M.  8.  r .  1 5*  no  eliarc  held  by  ilatutc-merchanr, 
fEA^Jc  or  elegit  (hill  be  avoided  by  means  of  a  feigned 
recovrry, —  And  fee  alfo  this  Stat,  and  Stat,  of  Glouicjhr, 
1  £,  1  c.  1 1  r  as  to  termors  for  years. 

D  1  r  tactions*  Though  a  Recovery,  generally  fpcak- 
jng,  is  a  more  extenfive  fpecles  of  conveyance  than  a 
Fi'ie;'ogu->rd  an  eftafe  againftall  claims  and  incumbrances, 
yet  the  operation  of  each  is  not  (cldom  ncccfury  in  aid 
of  tbe  other.  A  t  ine  is  therefore  often  levied  for  the 
purpr>fe  of  creating  a  good  tenant  10  the  precipe,  on 
which  the  Recovery  is  iuffered :  and  a  Recovery  is  fre- 
quently furTered  in  order  to  operate  as  a  difcon tin u ante 
of  an  cllatc-tail,  for  the  purpofe  of  barring  remainders 
or  revcrfinns  drpending  on  fuch  ellatestail ;  and  thus  a 
conveyance  by  Fine  and  Fxc&xery,  if  unrnvrfed,  bars  all 
the  world. 

A  Fine  ii  technically  faid  10  ht  levied — A  Recovery  to 
\yc  Jwffvfd. — Good  writers  however  have  but  too  fre- 
quently cfinfjundt-d  the  terms. 

The  S;u lien  t  may  now  purfue  his  enquires  under  the 
following  head? ; 

I  .General??,  0/  the  Natw't^Jc'WrM  Kinds  t  and  E§eSt 
ef  a  Fi  t*. 

IL  Further ,  of  the  various  Sons  of  Fines ;  and  bvw  a 

Fine  eperatfti 
HI.  Of  what  Things  a  Fine  may  bt  levied. 
IV-  By  t^w,  and  to  njuhoia  it  nifty  be  Je tried  ;  and  fee 

V.  Btfifi  ■^-Aojb,  and  ia  -i-J'at  Marnier  it  maybe  kitted* 
VI    U  'ho  may     barred  by  a  Ffnr,  and  ivho  not. 
VI 1.  Www  a  Fine  may  be  rtverfed,  for  £>m  or  Fraud; 

and  */  amending  Fines, 
I.  Under  this  head  it  will  be  ncceflary  to  explain,  t, 
The  nature  of  a  Fine.    2,  It*  fevcrai  kinds.  3,  lis  force 
and  effctt. 

i  +  A  Fine  i?  fome  times  fud  to  be  a  feoffment  of  record  ; 
Co  Lis-  though  it  mipht  with  more  accuracy  be 
railed  an  acfcoowledgeuicri:  r,i  a  k-ojfmerjt  on  ireord. 
By  ^hich-isto  be  understood,  that  it  has  at  Icatt  the 
iame  foice  and  effect  with  a  feoffment,  in  the  conveying 
and  nfinrlng  of  lands  :  though  it  is  one  cf  thofc  mcthotis 
cf  trar herring  eJUics  of  freehold  by  the  common  law, 
in  which  Sivery  of  feifm  is  not  ncceflary  to  be  actually 
given  i  t!ie  fuppofition  and  acltnowSedgnu-ni  thereof  in 
1  catirt  of  record,  however  iic'titious,  inducing  an  equal 


notoriety.  Eut.  more  particularly,  a  Fine  may  be  de- 
bribed  to  be  an  amicable  compofition  or  agreement  of  a 
in.:,  c  ither  actual  or  ficiiiiou^  by  leave  of  The  king  or 
his  j  ilVices  j  whereby  the  landi  in  qucRion  become,  or 
are  acknowledged  to  be,  the  right  of  one  of  the  parties. 
Co.  Litt*  izo.  in  its  original  it  was  founded  on  an  ac- 
tual fuit,  commenced  at  law  fcr  recovery  of  poift/non 
of  the  land  or  other  hereditaments  j  and  the  poiielHon 
Lhus  gnined  by  fuch  competition  ivas  found  to  be  fo  fure 
and  ejfetlual,  that  fictitious  acVtotis  were,  and  continue 
to  be,  every  day  commenced,  for  the  fake  of  obtaining 
the  Time  fjcurity. 

Fines  are  0/ equal  antiquity  with  the  firfl  rudiments  of 
the  law  icfejf ;  are  fpoken  of  by  Glaiivit /.  8.  J,  and 
Braclt*.  i  tr.  e.  28,  in  the  reigns  of  He  try  JI ,  arrd 
Henry  Uf;  as  things  thr n  wef!  'inownand  longeilablifhcd: 
and  mflancCJ  tfive  been  produced  of  them  even  prior  to 
the  Nmttan  invafton.  Fbxd.  369.  So  that  the  iiw.  18 
E.  j ,  called  m-Jus  farakitijZm,  did  not  give  them  origi- 
nal, but  only  declared  and  regulated  the  manner  in. 
which  they  Ihould  be  levied,  and  carried  on*  And  tluc 
is  as  follows : 

Hrft  ;  The  party  to  whom  the  land  is  to  be  conveyed 
or  ailured,  commences  an  aclion  or  fust  at  law  againffc 
the  other,  jenera  'ly  an  action  of  coven  an  r,  though  a  Fine 
may  alfa  be  levied  on  a  writ  of  f.-t/tie,  of  twratu'iit  charts, 
or  de  esn/ucludrniiiij  ei fervitiii;  (Finch  L,  178  j)  by  fuing 
out  a  wit  of  pnreipe  called  a  wrU  of  covenant :  the  foun- 
dation of  which  is  a  fuppefed  agreement  or  covenant,  that 
the  one  iliail  convey  the  land>  m  r.hc  nthcr;  on  the  breach 
of  which  agreement  the  action  b  brought.  On  this  writ 
there  iidue  to  ihe  Icing,  by  antient  prerogative,  iprPme* 
five,  or  a  noble  for  every  five  marks  of  land  fued  for; 
thdt  i>,  one-ttnth  of  the  annual  value.  2  hji,  51 1. — The 
fuit  being  thus  commenced,  then  follows: 

Secondly;  The  lieent'ia  eoneoi-dandi t  or  igin>e  tc  tfjiw 
(he  fuit :  for,  a*  foon  a*  the  ail  ion  is  brought,  the  Jc- 
fendiinr,  knowing  himfcrli  ro  be  in  the  wrong,  is  lup- 
pofcJ  to  make  overtures  of  peace  and  accommcd;uion  to 
the  phintijf  j  wha  accepting  them,  but  having  upon 
fuing  out  the  writ,  given  pleilge*  to  profecute  his  fuiip 
wlrivh  he  endjrigjri  jf  lit:  now  defrris  it  without  licence> 
he  therefore  applies  to  tbe  court  for  leave  to  make  the 
matter  up.  This  leave  is  readily  granted,  but  tar  ir  there 
is  alfo  another  Fine  due  to  the  king  by  bis  prerogative, 
which  is  an  ancient  revenue  of  the  irown,  and  j>  called 
i  1  ■  Jit-ve*\  or  fomettmes  the  Jine.  with  rcJpcct 
to  \\\t  priffttr  Jim  before- mentioned.  And  it  is  as  much 
as  the  primer  f>.ie*  and  half  as  much  more,  or  ten  [hillings 
for  every  five  marks  of  land  ;  that  is,  three  twentieth! 
of  the  fuppofed  annual  value.  5  Rtp.  35;  z  Lyi.  511: 
3  ;  (•  ">.  a.  e.  14. 
Thirdly  comes  the  toneord,  or  agrecmen:  i:[:.lf,  after 
leave  obtained  from  the  court  j  this  is  ufually  an  ac- 
knowledgment from  the  deforciant  (or  th  >fe  who  keep 
the  other  out  of  pourflicjn)  thut  the  landi  in  qaeilioo  art 
the  right  of  rhe  complainant.  And  from  this  aefcaow- 
ledgiueLK,  o:  r'jeugn i tion  of  1  i^'m ,  the  partj  levying thej 
Fine  is  called  the  t'sgaixer,  and  he  to  whom  it  is  levied  ihs 
cognim.  This  acknowledgement  mult  be  made  either 
Openly  in  the  Court  of  ^'amnion  Fleas,  or  before  the  Lord 
Chief  JulUce  of  that  court,  or  eile  before  one  of  the 
judges  of  that  court ;  or  two  or  more  com  mi  In  oners  in 
the  country,  empowered  by  a  fpeciai  authority  called  a 
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writ  of  diJimt  fotrftatm\  which  judges  and  commif- 
fioncrs  are  bound  by  $t:  |3  £.  i.^,  4,  10  take  care  that 
the  cognizars  be  of  full  age,  found  memory,  and  out  of 
prilon.  If  there  be  any  feme  coven  among  the  cogni- 
zars,  (he  is  privately  examined  whether  fhe  does  it  wil- 
lingly and  freely,  or  by  compulfion  of  her  hufband. 

The  concord  being  the  com  pi  eat  Fine,  it  mall  be  ad- 
judged a  Fine  of  that  term  in  which  the  concord  was 
made,  and  the  writ  of  covenant  returnable*  j  Saik*  341. 
A  concord  cannot  be  of  any  thing  but  what  is  contained 
in  [he  writ  of  cot  en  am  :  and  the  note  of  the  Fine  remain- 
ing tvith  the  Qjm>gr6ftUrI  it  bath  been  held,  eft  principal? 
?  j .  .  itatt,  3.  Lan .  1  3  4 . 

Though  one  concord  will  fcrve  for  lands  that  lie  in 
divers  counties  ;  yet  there  mutt  be  feveral  writs  of  cove- 
nant, 3  hp.  1 1  :  Dvcr  227.  A  concord  of  a  Fine  may  have 
an  exception  of  part  of  the  things  mentioned  therein: 
and  if  more  aires  are  named)  than  a  man  hath  in  the 
place,  or  are  intended  to  be  palled  j  no  more  mall  paft 
by  the  Fine  than  U  agreed  upon*  1  £<w.  81:3  Bulji. 

By  thefe-adls  all  the  cffential  parts  of  a  Fine  are  com- 
pleated  :  and  if  the  cognizor  dies  the  next  moment  after 
the  Fine  is  ■cknowledged,  provided  it  be  fubfequcnt  to 
the  day  on  which  the  writ  is  made  returnable,  (till  the 
Fine  thai]  be  carried  on  in  all  it>  remaining  parts.  CW, 
7  I.  See  fcfl.  \  ]\. 

Fmtthtjr  comes  the  nott  of  the  Fine :  which  is  only  an 
ahltrad  of  the  writ  of  covenant,  and  the  concord  ;  nam- 
ing the  parties^fee  parcels  of  land,  and  the  agreement ; 
this  mufl  be  enrolled  of  record  in  the  proper  office*  by  di- 
rection of  $f.  5  //.  4.  r.  14. 

The  fifth  pan  is  the  jbtt  of  the  Fine,  or  conclusion  of 
it:  which  includes  the  whole  matter,  reciting  the  par- 
ties, day,  year  and  place,  and  before  whom  it  was  ac- 
knowledged or  levied.  Of  this  there  are  indentures  made 
or  eugroficd  at  the  Chirographer's  office,  and  delivered 
to  the  cognizor  and  the  cognizee  ;  ufually  beginning 
thus,  **  H*c  tfi  fimihi  <9nwdi&\  This  is  ihe  final  agree- 
ment and  then  reciting  the  whole  proceeding  at  length. 
And  thus  the  Fine  is  completely  levied  at  common  Jaw. 

By  feveral  ftattire*,  ftill  more  folemnities  are  fupcradded, 
in  order  to  render  the  Fine  moremniverfally  public,  and 
left  liable  to  be  levied  by  fraud  or  covin.  And  firfi^  by 
$ft  27  E.  i.f.  it  the  note  of  the  Fine  fhail  be  openly 
read  in  the  court  of  Common  Pleas,  at  two  feveral  days 
in  one  week,  and  during  fuch  reading  all  pleas  fhail 
ceaie*  By  Stat*  5  H.  4-  c.14:  2i  f  3*  a1'  lhe  Pr- 
eceding* on  Fines,  either  at  the  time  ofacknowledgemen  r, 
or  previous,  or  fubfe^dent  theieto,  mail  be  enrolled  of 
record  in  the  Court  of  Common  Fleas  By  St.  1  Ric*  3. 
f.  confirmed  and  enforced  by  St*  fHtn.  7*f-  H>  f«* 
Fine,  after  en grofiment,  mall  be  openly  read  and  pro. 
claimed  in  court  (during  which  all  pleas  fhail  ceafe)  iix- 
teen  limes;  viz,  lour  tur.es  in  the  term  in  which  it  is 
made,  and  four  times  in  each  of  the  three  fucceeding 
trrnis;  which  h  reduced  to  one  in  each  term  by  Sr.  31 
Eliz.  c.  a  i  and  ihefe  proclamations  are  in  dot  fed  on  the 
back  of  the  record.  Ji  is  alio  enacted  by  Si.  *  j  c.  3, 
that  the  Chirographer  of  Fines  (hailT  every  term,  write  out 
a  table  of  the  Fines  levied  in  each  county  in  that  term, 
and  mall  affix  them  in  Come  open  part  of  the  Court  of 
Common  I  leas  all  the  next  term,  and  fhail  alfo  deliver 
ihe  contents  of  fuch  table  to  the  fhcrifF  of  every  county, 
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who  fhail  at  the  next  aflifea  fix  the  Tarns  in  fame  ripen 
place  in  the  court,  for  the  more  public  notoriety  of  the  Fine, 

1.  Fires,  thus  levied  are  of  four  kinds: 

Firjit  What,  in  law  French,  is  called  a  Fine  "  Jur  cog- 
mitttut  tit  dmity  ttmt  ceo  tjutil  ltd  dc  fin  dewf*  or,  a  Fine 
upon  acknowledgment  of  the  right  of  the  cognizee,  a* 
that  which  he  hath  of  the  gift  of  the  cognizor.  This  is 
the  belt  and  furelt  kind  of  Fine,  for  thereby  the  deforciant, 
in  order  to  keep  his  tovcnrmt  with  the  plaintiff,  of  con- 
veying to  him  the  lands  in  queltion,  and  at  the  fame 
time  to  avoid  the  formalify  of  an  aelual  feoffment  and 
livery,  acknowledges  in  court  a  former  feoffment  or 
gift  in  poffctlion,  to  have  been  made  by  him  to  the  plain- 
tiff. This  Fine  therefore  is  faid  to  be  a  feoffment  of 
record;  the  livery,  1  bus  acknowledged  in  court,  being 
equivalent  to  mi  actual  livery:  fo  that  this  aflurance  -is 
rather  aconfeflton  of  a  former  conveyance,  than  a  con* 
veyance  now  originally  made  j  for  the  deforciant,  or  cog- 
nizor, acknowledges,  cojttoft.t,  the  right  to  be  in  the 
plaintiff,  or  CDgnixee,  as  that  which  he  hath.^/C;?  Jwr9 
of  the  proper  gift  of  htmfelf,  the  cognizor. 

$£C#tuffyr  a  Fine  *•  fur  cognizance  dt  ditit  ionium"  or» 
upon  acknowledgment  of  the  light  merely;  not  with 
the  clrcum fiance  of  a  preceding  gift  from  the  cogniaor* 
This  is  commonly  ufed  to  pafs  a  reverftastry  iniereft, 
which  is  in  the  cognizor.  For  of  fuch  reversions  there 
can  be  no  feoffment,  or  donation  with  livery  fuppolcd  ; 
as  : lie  poucflion  during  the  particular  effate  belongs  to 
a  third  perfon.  fifptr*  629.  It  is  worded  in  this  man- 
ner, "  that  the  cognizor  acknowledges  the  right  to  be 
in  the  cognizee  ;  and  grants  for  himfelf  and  his  heirs 
that  the  rcverfion,  after  the  particular  eftate  determines, 
fhsll  go  to  the  cognizee."  ff^^.  Sytn&.p.  1.  j  9$, 

Ybtrdty  a  Fine Pfitr- twdfitf*  is  where  the  cognizor, 
in  order  to  make  an  end  of  difputes,  though  he  acknow- 
ledges no  precedent  right,  yet  grants  to  the  cognizes  an 
cltate  de  n&v*)  ufoally  for  life  or  years,  by  way  of  fup- 
pofed  competition.  And  this  may  be  done  rcfexving  a 
rent,  or  the  like  ;  for  it  operates  as  a  new  grant.  Wfjt* 

2.  § 

Fn.n hljfj  A  Fine,  uJur  dtnet  grant*  ct  rendir,"  is  a 
double  fi  n  e,  com  pre li c  n  d  j  n  g  t  he  Fine  jhr  cttgMiwttci  di  d?  iit 
ewe  .  and  the  Fine  far  wnttjfit  \  and  may  be  ufed 

to  create  particular  limitations  ci  eflate  :  ind  this  to 
perfons  who  are  Grangers,  or  not  named  in  the  writ  of 
covenant  5  whereas  the  Fine  Jitrccgtdzafice  dc  droit  temt  rcfl4 
conveys  nothing  but  an  abfolote  cftate,  either  of  in- 
heritance or  at  Icaft  of  freehold.  Salk.  340,  in  this  laft 
fpecies  of  Fines,  the  cognizee,  after  the  right  is  acknow- 
ledged to  be  in  him,  grants  back  again  or  renders  to  the 
cognizor,  or  perhaps  to  a  ilranger,  fomc  other  cftatc  in 
the  premifes.  Dnt,  in  general,  the  firft  fpectcs  of  Fine, 
fur  cegni%ance  dc  drtrit  cpjrtt  ct*,  it  the  moft  ufed  ;  as 
it  conveys  a  clear  and  abfbii^c  freehold,  and  gives  the 
cagniy.ee  a  feiitn  in  law,  without  any  actual  lively  ;  and 
is  therefore  called  a  Fine  executed;  whereas  the  others 
are  but  executory.  See  ^ji.  II. 

j.Tiic forte  and  tfttt  of  a  Fine,  principally  depend,  at 
this  day,on  the  common  lav  and  the  two  ftatuies,  4//. 
7.  <t  24:  and  32  //»  8- 1.  36.  The  ancient  common  law, 
with  reipeft  to  this  point,  is  very  forcibly  declared  by 
the  St*  i8  t  -  Ji-  4j  in  thefc  words,  ■*  And  the  reafou, 
why  fuch  folemnity  is  required  in  paffing  a  Fine,  is  this, 
becaufc  the  Fine  is  fo  high  a  bar,  and  of  fo  great  forte, 
4  A  ar.J 
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and  of  a  nature  To  powerful  in  itfelf,  that  it  precludes  not 
only  ihnk-  wh-.di  -iri:  pa;:ic-  and  in;mrj  to  r 1 1  Finr,  and 
their  heirs,  but  all  other  perfons  in  the  world,  who  arc  of 
full  a<*e*  our  of  prifan,  of  found  memory*  and  within  the 
four  teas  ihe  diy  of  ihe  Fine  levied  ;  unlefs  they  put  in 
their  claim  on  the  foot  of  the  Fine  within  a  yen-  and 

wis  aboli^dVr^  liraeTvTt       "fii,' uhich 


C Ae  obferves,  2  /*  I.  tSi,  great  contention  arofe,  and 
few  men  were  fure  of « heir  pofTc (Rons,  tilt  rhe  parliament 
held  tn  4  //.  7,  reformed  that  m  if  chief,  and  c.V'.jclJcnrly  mo- 
derated between  the'atiuade  given  by  the  lUiOte,  and  the 
rigour  of  the  common  law.  For  the  Itature  then  made 
{$;at*  4  H.  7  t,  341,)  rellored  the  doclrinc  of  non  claim,  I 
but  extended  the  time  of  claim.  So  that  now,  by  that 
itutute*  ihe  right  of  nil  fl  rangers  whatfoever  is  barred,  J 
vnt?ft  the.*  ni  jke  eb>m,  by  way  of  action  or  lawful  rn- 
fry,  not  A'ithin  one  year  and  a  day,  as  by  the  com  rhon  la w, 


prociam.-iti 
Oners,  pfrfo 


allowed  to  them  and  1 
htffbandA,  their  attain 
bcr:y,  returning  into 
nghi  mind. 

It  feem*  to  have  been  thf  intention,  to  have  ccvntJy, 
by  rhis  fiatuve*  extended  Fines  to  have  been  a  bar  of 


adet  except 
ond  the  feas, 
wd :  who  h.ive  £ve  years 
after  the  death  of  their 
age,  recovering  their  li- 
or  being  rcAorcd  to  their 


ail. 


Fuji  doubts  having  arifen  whether  they 
Cftjld,  oy  mere  implication,  be  adjudged  a  fufiicient  bar, 
which  they  were  e*prrfsly  declared  mi  to  be  by  the  jU- 
tutet/e  ;  xhtSt.  -.z  U.  S.  e.  56,  was  thereupon  made; 
which  removes  all  difficulties,  by  declaring  that  a  Tine 
hvied  by  any  pcrfon  of  futJ  age,  to  whom,  or  to  whofe 
an-^eliors  lands  have  been  entailed,  fhalJ  be  a  perpetual 
bir  to  them  and  their  heirs  claiming  by  force  of  fuch  en- 
tsih  unlcfsthe  Fine  be  levied  by  a  woman  alter  the 
death  of  her  hulband,  of  lands  which  were,  by  the  gift 
of  him,  or  his  anceftors,  aftigned  to  her  in  tail  for  her 
jointure;  or  uatefi  i;  be  of  Janus  entailed  by  Ac!  of  Par- 
liament or  letters  pat  tot,  and  whereof  the  revcrfion  be- 
longs to  the  crown.    See  Stat.  1 1  Hen.  7.  c.  ao* 

From  this  view  of  the  common  law,  regulated  by 
(hefe  rtatutes,  it  appears,  that  a  Fine  is  a  folrmn  con- 
veyance on  record  from  the  cognizor  to  the  cognizee;  and 
that  the  perfons  bound  by  a  r  ine  are  Patties,  Prizin^  and 
Strang***. 

The  /Vrf.'/.M  are  ei(her  the  cogni^ors,  or  cognizres ; 
and  tbrfe  are  immediately  concluded  by  the  Fine,  and 
b3rred  of  any  latent  right  they  might  have,  even  though 
under  the  Vgr  l  impediment  of  coverture.  And  indeed, 
:is  this  is  almotl  the  only  aft  that  a  femenvnt,  or  married 
woman,  r>  permitted  by  law  to  do,  (and  that  becanfe 
flie  it  piivitefy  examined  as  to  her  voluntniy  ennfent, 
wheh  removes  the  general  fufpicion  of  campul/ian  by 
lier  hufband,)  it  is  therefore  the  ufual  and  almofl  the  only 
fafe  method,  whereby  file  can  join  in  thefale,  fetciemcnt, 
Cr  incumbrance,  of  any  eftatc.  Sccp^'h  IV. 

Though  a  wife  may  thus  join  her  hufband  in  either  a 
Fine  or  Recovery  to  convey  her  own  eftatc  and  inhcri- 
nnce,  crane.^ate  fettled  upon  her  by  her  huibandas  her 
jointure*  or  to  convey  the  Lufband'aeJiaLC!  dif,hargcd  of 


dower  j  (Sec  Crul/t :  Pig£»t\)  yet  if  a  jnintrf-fs  after  her 
hu (band's  dea:h  levies  a  Fine  or  fuffcrs  a  Recovery  with- 
out the  confeiu  if  rhe  heir,  or  the  next  perfon  enriil'd 
to  an  crtaie  of  inh?ritance,  the  Fine  or  Rrcovery  is  void, 
and  is  alfy  a  forfeiture  of  her  enaie,  by  Sjat.  1 1  H.  **t 
10.  Stzpaii  IV. 

Pr  iiiij  to  a  Fine  are  fueh  as  are  any  way  related  to 
the  pariies  who  levy  the  Fine,  and  d  iim  under  diem 
by  auy  right  of  blood,  or  oilier  riftht  of  represen- 
tation. Such  are  the  heirs  general  of  the  cogr.iz.ir  ;  the 
iffwe  in  tail  fince  the  d  ilute  of  H.  A-  the  vendee;  the  de- 
vice ;  and  all  others  who  mult  make  tide  by  the  pcrfons 
who  lavied  the  Fine.  For  the  aft  of  the  anceflor  lhall 
bind  the  heir,  and  the  afl  of  the  priu  ipnl,  his  f^Lftitute, 


Simitars  to  a  Fine  are  aM  other  perfons  in  rhe  world, 
except  only  p-mic-;  and  privies.  And  thefe  art  alfo 
bound  by  a  Fine,  unlefs  within  five  years  after  procla- 
mation made,  they  interpofe  their  claim  ;  provided  they 
are  under  no  legal  impediment;,  and  have  then  a  p  rfent 
intercft  in  the  eftatc.  The  impedtmentst  as  hath  before 
been  faid.  are  coverture,  infancy,  imprilanment,  irtfa- 
ni<y,  and  ii^i'-'iu-f  beyond  fe;i ;  and  perfons,  who  are 
thus  incapacitated  10  proCeiuie  their  rights,  have  five 
year*  allowed  them  to  pu;  in  their  claims  after  fuch  im- 
pediments are  removed.  Perfon*  alfo  that  have  not  a 
prcfrnt,  but  a  future  intereil  only,  as  in  remainder  or 
uvcrijan,  have  five  years  allowed  them  to  claim  in,  fron> 
the  time  that  fuch  fight  accrues*  Co.  Lit.  372.  And  if 
within  that  time  the)  neglect  to  claim,  or  (by  the  Seaf, 
4  AHnrc,  16.)  if  they  do  not  bring  an  action  to  try  the 
j  i; jht,  wuhia  one  year  after  making  fuch  claim,  and  pro- 
fecute  the  fame  wuhrfrocl,  all  perfons  vvhatfoever  are  bar- 
red of  whatever  right  1  h;y  m^iy  hat  c,  by  force  of  the  ftatute 
of  non-claim,    ice  this  Dic^.  title  Ctflhn, 

But,  in  order  to  make  a  Fine  of  any  avail  at  all,  it  i  3 
necellary  that  the  parties  Qiould  hive  fome  intereft  or  cf- 
tate  in  the  lands  to  be  affcclcd  by  it.  Hlt'e  ir  were  partible 
that  two  ftrangers  by  a  mere  confederacy,  might  defraud 
the  owners  by  levying  Fines  of  their  lands  ;  for  if  t!ic at- 
tempt be  difcoveredj  they  can  be  mu  /u^ocist  as  to  the 
cftate  in  qucliion,  but  mulV  only  remain  in  /tutu  fw  ; 
whereas  if  a  tenant  for  bfc  leuts  a  Fine,  it  is  an  abfo- 
lute  furfeiture  of  his  e^c  to  the  remainder-man  or  re- 
vcrfioner,  if  claimed  in  proper  time.  Ca.  Lr'L  ajt.  It  h 
not  therefore  to  be  fup poled  that  fuch  tenants  will  fre- 
quently run  fo  great  a  hazard  ;  but  if  they  do,  and  tho 
cf.iim  ia  nut  duly  made  within  five  yum  jker  their  rc* 
fpeftive  terms  ex  pi  re,  the  eil  ate  is  for  ever  barred  by  i.\  z 
J^rv.  52.  Yet  where  aftranger,  whofe  prefumpiion  cannct 
thu5  bt;  punilhed,  oibciou^y  interferes,  in  an  cilate  which 
in  no  wife  belongs  to  him,  his  Fine  is  of  no  cfictl:  and  may 
-I  i-r.y  ttiuL-  be  i'-.-i  -lide  (is-li-f*  by  furh  a=  are  parties  or 
privies  thereunto]  by  pleading  that  ^parjetfiiij  nihil ' h&btit- 
tmt**  Mob.  534.  And  even  if  a  tenant  for  years,  who 
hark  only  a  cnattel  interell  and  no  freehold  in  the  landt 
levies  a  Fine,  it  operates  nothing,  but  is  liable  to  bj  de- 
feated by  the  fame  plea.  5  Rtf>.  113:  Rarrt.ipi*  See 
p*/i.  VII. — Wherefore  when  a  leffee  for  years  is  difpofed 
to  icvy  a  Fine,  it  is  ufual  for  him  to  make  "a  feoffment 
fir  ft,  to  d'tfplace  the  eflatc  of  the  rcverfioner,  and  create 
a  new  freehold  by  diflcifBn.  Htudr,  402 :  z  Lev.$i*  See 
this  Di£k»  title  Hccovoj. 
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In  order  to  pn&iih  criminally  fuck  a?  thus  pot  the 
eftate  of  another  to  the  hazard,  as  far  as  in  ihem  lies,  the 
Sm/.  21  i.r.  i6t  makes  it  felony  without  benefit  of 
clergy  ro  acknowledge  or  procure  to  be  acknowledged, 
any  Fine,  Recovery ,  Judgment,  &c»  in  the  n^nie  of 
any  per  Jon  not  privy  or  confenting  to  the  fame, 

II.  Fin  es  are  generally  diviJei  into  rhofc  with,  atfd 
without,  proclamations ;  that  with  proclamations,  is 
termed  a  Fine  according  to  the  flatutes  t  R*  3.  c-  7:  4  //. 
7.  e.  14.  And  fuch  a  Fine,  every  fine  that  is  pleaded  is 
intended  [fuppofed]  to  be,  if  it  be  not  fhewn  what  Fine 
it  is*  3  Rep*  8ii. 

If  tenant  in  tail  levies  3  Fine,  and  dies  before  all  the 
proclamations  are  wade,  though  the  f  ight  of  the  eftate 
tail  defecuds  upon  the  iffue,  immediately  on  the  dtath  of 
the  ancestor,  yet  if  proclamation*  are  made  afterwards, 
fuch  right  (halt  be  barreJ  by  the  Fine,  by  the  ftatutes  4 
H.  7.  r.  14  ■,  31  H.  8.  f  ♦  36  :  3  Rtf.  84. 

The  Fine  tbitbtst  pwfawatUnt  is  called  a  Pint  <tf  tb* 
Cvwji!$h  La-.j,  being  levied  in  fuch  manner  as  wa»  ufed 
before  the  i\-*?r.  4  H.  7,  e.  24  \  and  is  Hill  of  the  like  force 
by  the  (taamett  lavj,  to  discontinue  the  ellate  of  the  cog- 
nifor,if  the  Fine  be  executed,  A  Fine  alio  &fl5#  or  a&7$- 
pf/r  prodamntitn*  is  either  fXtatttti qt executory  :  A  Fine  <rJf- 
frwta/is  fuch  a  Fine  a*  of  its  own  force  gives  prclcnr  poi- 
feJuoo  to  the  cognifee,  without  any  writ  of  feifin  to  enter 
on  the  lands,  t$c.  as  a  Fine  /ij  cogntfuuee  de  tinrit  j 
and  in  Tome  rcfpe&s  a  Fine  fut  RtkaJ?,  Este,  is  faid  ro  be 
fxfiuffii.  A  Vine  fxetvfay  doth  not  execute  the  poffciTion 
in  the  cognifee,  without  entry  or  action,  but  require*  a 
writ  of  fc;hn  ;  as  the  Fine  fur  e^nu-Aa-.ttc  de  droit  ta*i*% 
(Sht*  unlefs  the  party  be  in  pofTcflion  of  the  lands;  for, 
if  he  be  in  pohWion  at  the  lime  of  levying  the  Fine, 
there  need  not  be  any  fuch  writ,  or  any  execution  of  the 
Fine  ;  and  tbvn  the  Fine  taiU  mitre  bj  way  of  extiagttiJbmcHf 
if  rights  not  altering  the  eflatc  or  pofiefTion  of  the  cog- 
nifee, however  it  may  better  it,  We/I,  5  20. 

Since  the  Ihtute  of  ufef,  27  H,  8,  writs  of  pofTeffion  are 
never  foed  out  where  Fines  are  levied  to  ufes;  for  the 
ftatute  executing  the  pofleffion  to  the  uTe,  the  cognifee  is 
immediately  in  pofTcflion  without  attornment  ;  and  by 
b'tet.  4  y  5  -d».  e.  16,  attornment  after  a  Fine  is  become 
unneceftary-  Bwtb,  250:  Pig.  49 :  Ciuijt  59. 

fines  are  like w ifc>^/f  or  if*&f?»  where  an  eft  ate 
is  granted  by  the  cognilor  to  the  cogujfee,  and  nothing 
is  thereby  rendered  back  again  from  the  cognifee  to  the 
cognilor.  The  dvtiit  Fine  is  that  which  do:h  contain  a 
grant  or  render  back  again  Irom  the  cognifee,  of  the 
land  itfelf;  Or  of  fume  rent,  common,  or  other  thing 
out  of  it,  and  by  which  remainders  are  limited,  t"sV*  ife/I* 
j  J ,  30.  A  Fine  is  a]  Co  feme  times  railed  a  diutth  Fine, 
when  the  lands  lie  in  fcvcral  counties. 

Lands  that  are  bought  of  divers  perfons  may  pafs  by 
one  Fine,  and  then  the  wrirof  covenant  muJt  be  brought 
by  all  the  vendees  againtl  all  the  vendors,  and  they  mult 
e«ry  one  of  them  warrant  for  himfelf  and  his  heirs  ;  and 
fuch  a  Fine  is  good.  Sfop.Twckft.  <r<  19.  And  fuch 
Jriitt  FnttJ  feem  reafonabie,  when  the  feveral  purchases  are 
of  final  I  value,  though  they  art  ex  gratia.  $t:clrt,f,t>M 
Fiset.  47  ;  where  an  ordtr  of  the  Chancellor  is  inferred, 
sjihoiizing  the  curfnor  to  Hay  the  writ  when  there  is 
more  than  one  demandant  and  one  deforciant,  except  co- 
parceners, jointenants  and  tenants  in  common-    It  is 


«mv  the  practice  to  permit  two  feparate  purtbafes  to  be 
comprized  in  one  Fine  on  an  affidavit  that  the  value  of 
them  together  docs  not  exceed  zoo  A 

The  rirll  kind  of  Fiue/w  £i%xizancc  *h  Jroiteame eet^r* 
is  a  liiigte  Fine  levied  with  |jrockmations,  according  to 
the  Stat.  4  /V.  7  r,  14,  Ft  ht  m  has  hetn  etU*a*tj /aid,  the 
prhxipal  axd  furrft  L^tdtf  Fitx:  and  this  becaufc  it  is  faid 
in  be  t  x  ecu  ted,  as  it  gives  prefent  polTeCioii  (at  lead 
in  law)  to  the  cognifee,  fo  that  he  needs  no  urk  of  hah. 
fac.  fe'fuiam.  or  other  mtans  for  execution  thereof  \  for 
it  admits  the  poflVfiton  of  the  land?,  of  which  the  Fire  U 
levied,  to  palj  by  the  Fine,  fo  that  the  cognifee  may  enter 
and  iheeftareit  thereby  in  him,  to  fuch  afes  a*  arede- 
cliireU  in  the  deed  to  lead  the  dfn  thereof ;  but  if  it  be 
not  declared  by  deed  to  what  uftf  the  Fine  *vas  levied, 
fuch  I'ine  mall  be  to  the  ui'e  of  the  cosjnifor  that  levied 
the  fame,  a  Inft,  513,  If  the  cognifee  of  a  Fine  levied  of 
lands,  pay  nunt-y  unto  thecognifor  at  the  time  of  the 
Fir.e  levied,  and  there  is  no  ufc  declared  of  the  Fine,  the 
L  a  will  confirue  the  Fine  to  the  ufe  of  the  cognifee  : 
and  if  there  be  no  money  paid  by  the  cognifee,  nor  any 
ufc  declared,  the  Fine  fha  1  enure  to  the  cognifor  that 
levied  it.  Pttfcb*  23  Car.  B.  R.  Where  a  f  ine  is  levied 
to  the  ufe  of  two  perfons  in  tail,  Wr+  in  confident  ton  of 
mairiage»  thou^li  the  deed  to  lead  ils  cfe*  doth  not 
mention  any  marriage  had  between  thejn,yet  it  hath  been 
adjudge  J;  that  the  tpeUe tail  it  executed  btfue  man  tag?  z 
foi  the  Fine  doth  carry  the  ufes,  and  they  a*e  perfected 
by  tlsc  Fine,  nctwiihflanding  the  comfideration  h  per- 
fected after  ward  5 ;  but  without  a  Fine,  the  marriage  mult 
be  had,  before  any  life  could  arife.  1  Lecn.j^B. 

Jf  a  feme  covert  alone  declares  the  ufes  of  a  Fine  in- 
tended to  be  levied  by  huibaod  and  wife  of  her  land,  and 
the  hufband  alone  declares  other  ufes;  it  hath  been  held 
that  both  declarations  of  ufes  are  void,  and  the  ufe  (hall 
follow  the  ownerlhip  of  the  Unds:  But  in  toother  cafe  it 
was  d^icrmined  th?,t  (he  ufes  declared  by  the  wife  were 
void  ;  and  the  ufes  declared  by  the  hulband,  good  only 
againft  himfelf,  during  the  covet turc.  If  hufband  and. 
wife  levy  a  Fine  of  the  lands  of  the  wife,  and  he  alone 
declares  the  ufes,  this  Ihall  bind  the  wife,  if  her  cifTepc 
doth  not  appear  ;  becaufc  otherwife  it  (hall  be  intended 
that  Hie  did  confent.  z  Rep.  56,  59,  Though  there  be 
a  variance  Between  a  deed  declaring  ufes,  and  the  Fine 
levied  \  yet,  if  nothing  appears  to  the  cooirary,  fuch  Fine 
by  con il ruction  of  law  (hall  be  to  the  ufes  declared  in 
the  deed,  and  which  is  evidence  thereof:  and  where  a 
Fine  varies  from  a  former  defcription,  it  has  been  held 
that  a  new  deed  made  nftcr,  will  declare  the  ufes  of  the 
Fine.  It  is  not  abfolutely  neceffary,  to  infert  the  word 
U.:,  in  the  declaration  of  ufes  of  Fines  ;  for  any  words 
which  [hew  the  intent  0/  the  parties  will  be  feiScient. 

A  F.neyV  i»ttitZA$ci  df  timt  cwA*ceo,  may  not  be 
levied  to  any  perlbn  but  one  thai  is  party  to  the  writ  of 
covenant;  though  a  vouchee,  alter  he  ha;h  entered  into 
the  warranty  to  the  demandant,  it  is  faid,  may  confefs 
the  action,  o:1  levy  a  Pine  to  the  demandant,  for  he  is 
then  fuppofed  to  be  tenant  of  the  land,  though  he  is  not  a 
parly  to  the  writ ;  and  yet  a  Fine  levied  by  the  vouchee 
to  a  Elrangeris  void.  No  ftnglc  Fine  can  be  with  a  re- 
mainder over  to  another  perfon  not  contained  in  it:  But 
if  A,  levy  a  Fine  to  2?«  fur  coHnzancc  dt  dnit  etm  c&,  and 
4  A  z  n.  by 
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Jt.  by  the  fame  concord  prints  back  the  land  again  to  A. 
for  lift,  remainder  to  E.  the  wife  of  A.  for  her  life,  re- 
mainder to  A.  and  his  heirs  ;  this  will  be  a  good  Fine. 
Plvw.L  248,  149. 

The  fecond  fort  of  Fine  fur  emttzfinee  dt  dnit  tauiuw,  is 
faid  to  be  a  Fi*e  executory,  and  much  of  the  nature  of  a 
Fine  fur  <$ncr£tt  \  Thoogh  it  is  molt  commonly  made  ufe 
of  to pafi  a  re  vtrjioH,  it  is  alfo  fome  rimes  ufed  by  tenant  for 
life,  to  make  a  rciea/e  (in  nature  of  a  furrender)  to  him 
in  reverfion,  but  not  by  the  word  f it  r render;  for  it  is  faid 
n  particular  tenant,  as  for  life*  Eft.  cannot  fmrenda  his 
term  to  him  in  rcveriion  by  Fine  i  but  he  may  grant  and 
Tilt  aft  to  him  by  Fine.  Pkiwi,  268:  Dyer  216.  A  Fine 
upon  a  releafe,  Uc.  (lull  not  be  intended  to  be  to  any 
other  ufe,  but  to  bim  to  *.vhom  if  if  levied*  3  Leon*  6 1 ; 

The  Fine  fur  eyncejjtt,  ufcdto**™/  erway  ejlaiei  for  life  or 
years,  is  alio  exeaO*ry}  fo  that  the  cognifecs  mull  emcr,  or 
have  a  writ  of  Lib.  fat; Jet/mam  to  obtain  poffeflionj  if 
the  parties  to  tvhorn  the  eltate  is  limited ,  at  the  time  of 
levying  fuch  Fine,  be  not  in  pofTeflion  of  the  thing 
granted. 

The  Fine  fur  time  grant  £f  render,  is  partly  executed 
and  partly  executory ;  and  as  to  the  fir  ft  part  of  it,  is  al- 
together of  the  fame  nature  wi;h  a  Fine  fur  e6nuz.au *e  de 
droit  twit  ct«i  but  as  to  the  feeend  part  containing  a  grant 
and  render  back,  //  is  taken  in  lam  to  be  rather  a  private 
(Qnvtyajt<e  tr  charter  L/vt.tu  party  avd  p*rty*  and  not  as  a 
writ  of  judgment  upon  record:  and  thb  render  is  fame- 
times  of  the  whole  crtate,  and  fometimc*  of  a  particular  ' 
eftate,  with  remainder  or  remainders  over  ;  or  of  the  re- 
verfion;and  lometimes  whh  refcrvationsof  rent  and  da  ufe 
of  dtftrefs,  and  grant  thereof  over  by  the  fame  Fine,  J 
Rep.  38. 

A*  B*  and  C.  D.  levied  a  Fine  of  lands,  and  the  cog- 
infee  by  the  fame  Fine  rendered  back  the  land  to  A,  B. 
in  tail,  referving  a  rent  to  himfelf,  the  rent  and  rft- 
verftonj  fhrJI  pafi,  though  in  one  fine;  and  it  ilia  1 1  enure 
as  fcvcral  Fines.  Cu.  Eisx.  737, 

Je  is  faid,  a  grant  and  tender  of  land,  cannot  be  im- 
mediately r*  prims graAx  to  a  perfon  who  is  no  party  to 
the  writ  }  but  mediately,  or  /yi  ftcuttdo  gredu,  it  may.  3 
Rep.  514:  Bf».  lo%-  The  Fin;  with  grant  and  render, 
differ*  from  the  Fine  fnr  conusance  de  droit  tome  ceo,  &/e. 
as  that  mull  be  levied  of  the  Und  in  the  original  ;  but  - 
The  grant  and  vender  may  be  of  another  thing  than  is  ex- 
preff  d  in  the  original :  though \o  make  a  good  great  and 
render  t  the  land  rendered  muJt  pafs  to  the  cognftc  by  the 
Fine ;  for  he  cannot  render  what  he  hath  not.  3  Rep* 
%  510. 

A  man  may  not  by  this  Fine  refcrve  to  himfelf  a  left 
tiUre  by  way  of  remainder  than  the  fee  t  and  the  render 
of  a  rent  (if  any  be)  muft  be  to  one  of  the  parties  to  che 
fine  and  not  to  a  tlranger.  Dya  33,  69:  a  Rip,  39.  To  make 
a  feafe  'or  years  ££c.  by  Fine  with  a  render  1  (he  leffire 
muft  acknowledge  the  Jand  10  be  the  right  of  the  leffor 
ihat  ts  feifed  thereof ;  and  then  fuch  teffbr  grants  and  ren- 
der* the  fame  back  again  to  the  leffee,  for  a  certain  num- 
ber of  years,  referring  rent,  (3V.  and  this  is  a  good  Fine : 
bat  ifine  idfor  be  tenant  in  tail,  then  to  bind  him,  he 
and  (he  leffee  are  to  acknowledge  the  tenements  the  right 
of  A*  B-  who  is  to  render  the  fame  Fine  to  leffee  for  yea*  s, 
the  rtmdindr.t  to  the  leffor  and  his  heirs,  'Jfc,  44  Ed,  3 .  45  : 
2  Lew- 106. 


A  Fine  and  Render  is  a  eonvtyam-e  at  common  law,  and 
makes  the  ccgnfor,  on  the  render  back,  a  nezu  purehetf*r\ 
by  which,  lands  arifing  on  the  part  of  the  mother,  may 
go  to  the  heirs  on  the  part  of  the  father,        1  Soft.  3  57. 

A  Fine  and  Deed  co  lead  the  u(a  are  to  coaiidrjed 
as  one  conveyance;  and  therefore  the  Finu  operates  ac- 
cording to  the  declaration  of  ufes.  Doug.  45  ;  2  Wllfzto. 

All  iorts  of  Fines  in  general  may  enure ai  aemfrmWttm 
of  u  farmer  ejftite,  luhhh  tiw  defeafthie  before,  l  Sand.  joj. 
So  «  Fine  may  enure  by  w^y  o:  f  <::>;; mjksnsni  ;  therefore, 
ii  ttuaut  in  tod  m:ikes  a  Jeafe,  or  o(her  cltate  to  A.  and 
afterward*  levies  a  Fine  toj?.  the  Jcafe,  or  other  cHate, 
fhall  he  indefeifibic ;  for  his  right  during  fuch  former 
rJhic  wr*g  extinft  by  the  Fine.  R.  00 :  Cro.  j*:.  fifgi 
Sec  this  Dift.  title  Eftatti, 

Where  a  Fine  and  Recovery  is  of  fo  m^ny  acres  in  & 
the  party  interfiled  Hull  have  his  eirclion  where  and 
in  what  part>  of  the  eftate  the  Fine  and  Recovery  jhoull 
operate.  Blany  (Ld)  v.  Mnbtn  j  Bro.  P.  C. 

A  Fine  docs  not  i-3/V(".'^i*p  bu:  only  c<anprifes  the  landi 
whereof  it  is  levied  ;  fo  that  it  ia  in  all  cafes  extremely 
proper  to  have  a  declaration  of  ufes  ;  that  the  very  lands 
comprehended  in  the  Fjne,  and  intended  to  pafs  by  ir, 
may  be  precifcLy  afcertained.  1  Crufeycap.j. 

Fine  by  E,  to  the  ufe  of  himfelf  for  life,  rtmru>uhr  t> 
bii  -vife  thrt  fttould  be  at  the  time  tf  bisdcietr/j,  for  Vfe  ■  rt  - 
mrnndcr  to  the  fon  of  E,  in  tail,  £.  took  to  wife  A. 
A  Fine  kvicd  by  &.  and  A.  hu  wife,  who  afterwards  fur- 
vived  hiin,  and  other  ufes  declared,  is  no  bar  to  hert  be- 
caufe  it  was  uncertain  who  would  be  the  perfon  ;  but 
had  (he  pefon  bcea  tertaittj  there  perhaps,  notwithstanding 
it  was  bu;  a  pHTibility,  it  roigh(  have  been  a  bar;  fer 
Waltnjhy,  J.  Cr«.  Elrz,.  &ib,pi+zi. 

lH.  A  Fine  may  be  levied  of  every  fpedes  of  real 

property,  as  ot  an  bonfey  or  tttijfitage,  matter,  c a/lle,  ^ee, 
tittt,  is'e.  and  in  general  it  may  be  laid  duwn  as  a  certain 
rule,  that  a  Fine  may  be  levied  of  every  thing,  whtreof 
a  pr<ecipr  qusd  ttddat  lies  ;  l$t.  or  of  any  thing,  whereof 
a  pracipe  quid  feteittf  lies  ;  as  culloms,  fervices,  tSe  ;  or 
whereof  a  precipe  quod  permittat,  or  p,*tipe  yW  te- 
ncat  may  be  brought,  2  IrJL  jij. 

Ai  Fines  may  be  levied  of  things  in  potTcflion,  fo  they 
may  be  levied  of  a  remainder,  or  rcveriion,  or  of  a  riglit 
in  future.     3  Rep.  90, 

So  now,  fince  the  Stat.  %zH*  S.e.  jr  (fee  title  77/ir;,) 
it  may  be  levied  of  Ketone*,  vicarage?,  tithes,  pennons, 
oblations,  and  all  ecclefiaftical  inheritances  made  tem- 
poral. Of  a  chantry*  So  it  may  be  of  a  fciguory.  Of 
all  fervices  j  ai  homage,  fealty,  &c*  Weft.  Of  common 
of  pa  it  u  re,  Oj  a  corody.  Of  an  office  j  as  of  thecurtody 
of  a  furefl.  Of  a  boilary.  Of  two  pools  and  a  fifhery 
in  the  watcrof  D,  Of  an  annuity.  See  ty\jt  Symb.  $t  j  1 
$bep,Tcutbft.c.i. 

A  Fine  may  be,  and  utually  is,  levied  of  a  mare  in 
the  Av:li  R:<ver  U'ehr,  by  che  defcription  of  fo  muchJ.md 
covered  by  water ;  ar^  when  a  Ftnt-  .mJ  R'-cuv-ry  of 
fuch  fliare  is  neceflary,  in  regard  the  New  Riyer  runs 
Lr.rtiUi^ji  t:ie  levers]  count  of  tier /fa  J,  MtddLfx  ..nd 
Londonl  there  mail  be  three  feveral  Fines  and  Recoveries. 
2  P.  Watt.  128. 

Where  money  is  agreed  to  be  laid  out  in  lands  to  he 
fettled  in  tail,  a  Fine  cannot  be  levied  of  the  money, 
but  a  decree  of  a  court  of  Equity  can  bind  it,  as  much  as 
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a  Fine  alone  could  have  bound  the  land  if  it  had  been 
bought  and  fettled.  I  P.  Wmi.  130  :  2  Atk.  453:  ^  A:k. 
447  s  1  Jvz.  146  :  and  See  1  P.  IVm.  471,  4^  :  1  Bro. 
C.  R.  223. 

Fine;,  may  be  levied  of  all  things  ejft,  tempore  finis, 
which  are  inheritable  ;  but  not  of  things  uncertain  ;  or 
of  lands  held  in  tail  by  the  king's  letters  p  'tent  ;  of  laud 
reflraincd  from  falc  by  acl  of  parliament,  or  of  lands  in 
right  of  a  man's  wife,  without  the  wife,  tsfft  5  R<p.  225. 
Jf'e/L  $  z$.  Nor  of  common  without  number,  Crtn/i ,  121. 

A  Fine  may  be  levied  of  a  rent-charge,  or  of  a  chief 
rent ;  and  if  a  perfon  who  has  a  rent-charge,  levies  a 
Fine  of  the  land,  out  of  which  the  rent  charge  iiTues,  it 
will  bar  the  rent-charge  though  the  Fine  be  levied  of  the 
Uod.  and  no:  of  the  rent  charge.  C>uife,c.  7;  anJ  the  au- 
thorities there  cited. 

A  Fine  may  be  levied  of  an  undivided  moiety,  or 
fourth  part  of  a  manor,  as  well  as  of  the  whole.  3  Rep. 
88.  £ut  where  a  Fine  is  levied  of  a  manor,  nothing  but 
a  real  manor  will  pafs,  and  not  a  manor  by  reputation 
only.  Cruife,  (.  7. 

The  word  tenement  is  not  a  fufficient  defcription  of  any 
thing  whereof  a  Ftne  is  to  be  levied  :  for  a  tenement  may 
con  fill  of  an  advowfon,  a  houfe  or  land  of  any  kind  :  and 
therefore  a  Fine  levied  of  a  tenement  is  void,  or  at  lealt 
voidable  by  writ  of  error;  but  a  Fine  of  a  mejfuagt  or 
ftmtmem  would  probably  be  now  held  good.  Cui/e,  c,  7. 
See  title  Ejeflnnnt. 

And  almoll  r.ny  kind  of  contract  may  be  made  and  ex- 
preffed  by  a  Fine,  as  by  a  deed  ;  and  therefore  it  may  be 
lb  made  that  one  of  the  parties  fhall  have  the  land,  and 
the  other  a  rent  out  of  it  .  and  that  one  (hall  have  it  for  a 
time,  and  another  for  another  time;  alfoa  leafc  for  years, 
or  a  jointure  for  a  wife,  may  be  made  ;  and  a  gift  in  tail, 
and  a  reinaindcrover,  may  be  limited  and  created  thereby. 
I  Rep.  76. 

IV.  The  King,  and  all  perfons  who  may  lawfully 
grant  by  deed,  may  levy  a  Fine  ;  but  not  infants,  idcots, 
lunaticks,  &fr.  7  Rtp.  32.  A  corporation-fole  may  levy 
a  Fine  of  land  which  he  has  in  his  corporate  capacity  ; 
but  bifhops,  deans,  and  chapters,  parfons,  (sfc.  are  re- 
flrained  from  levying  of  Fines  to  bind  their  fucccflbrs. 
But  a  Fine  cannot  be  levied  by  a  corporation  aggregate; 
for  it  cannot  act  but  by  attorney,  and  it  cannot  make  co- 
nufance  by  attotney.  All  perfons  that  may  be  grantees, 
or  that  may  take  by  contract,  may  take  by  Fine  ;  though 
in  cafes  of  infants,  feme  coverts,  perfons  attainted,  aliens, 
€sV.  who,  it  it  is  faid,  may  take  by  Fine,  before  the  in- 
grofling  of  the  Fine,  there  goe*  a  writ  to  the  julliccs  of 
C.  B.  avod fximUtsirJ  Jh,em  levari.  Lit.  669.  Tenant  in 
fce-ftmpie.  lee-tail  general,  or  fpecia),  tenant  in  remain- 
der or  rcverfion,  may  levy  a  Fine  of  their  cftates ;  fo 
may  tenant  for  life,  to  hold  to  the  cognifee  for  life  of 
tenant  for  life  ;  but  a  perfon  who  is  tenant,  or  hath  an 
intcreA  only  for  years,  cannot  levy  a  Fine  of  his  term  to 
another.    3  R.p.  77:  5  R'p.  1 24. 

Itisnot  nev-rflary  to  be  in  pofletCon  of  the  freehold,  in  or- 
der to  levy  a  Fine  ;  but  if  .iny  one  entitled  to  the  inheri- 
tance, or  to  a  remainder  in  tail,  levies  a  Fine,  it  will  bar 
hi>  ilfue,  and  all  licit s  who  derive  their  title  through  him. 
Holt.  333. 

A  l  ine  by  a  man  nott  remtos,  though  it  ought  not  to  be 
kvicd,  binds  for  ever  when  it  is  levied.   So  a  Fine  by  a 


man  attainted  for  treafon,  or  felcny,  binds  all  but  the 
kintj,  or  the  lord  of  the  fee.  ll\fi.Byml.  3  a :  See  2 
Wilf.  220.  So  a  Fine  by  an  infant,  or  feme  covert  with- 
out her  hufband,  binds  till  it  be  avoided.  Vide  Com  Dr. 
tit.  Baron  Ani  Feme,  (P.t.)  Enfant,  (B.  2.): — See  2  Black. 
Rep.  1 205,  a  Fine  acknowledged  etc  bent  tjfe  by  a  feme  co- 
vert, whofe  hufband  was  abroad,  before  the  Lord  Chief 
Juflice  then  in  Court. 

If  com miili oners  take  a  Fine  of  an  infant,  13c.  the  court 
will  grant  an  attachment  againlt  them;  and  upon  ex- 
amination and  infpeclion,  the  Fine  fhall  be  vacated.  R. 
Skin.  24. 

Lands  allured  for  dower,  or  term  of  life,  or  in  tail,  to 
any  woman  by  means  of  her  hufband,  or  his  anceflors, 
cannot  be  conveyed  away  from  her  by  Fine,  &c.  without 
her  act ;  bat  if  a  woman  and  hrr  hufband  levy  a  Fine  of 
her  jointure,  fhe  is  barred  of  the  fame;  though  if  the 
jointure  be  made  after  coverture,  when  the  wife  hath  an 
election  to  have  her  jointore,  or  dower  on  the  hufband's 
death,  it  is  faid  this  will  be  no  bar  of  her  dower  in  the 
refidue  of  the  land  of  the  hufband.  Dyer%  35S  :  Lnn.  185. 
Sec  titles  Do^ver  :  Jo':nture. 

No  F:ne  of  the  hufband  a'one,  of  the  lands  of  the  w  iff, 
fhall  hurt  her,  but  that  fhe  or  her  heirs,  or  fuch  as  have 
right,  may  avoid  it  ;  but  if  fhe  joins  with  him,  it  (hall 
bind  her  and  her  heirs.  Women  covert  ought  to  be  cau- 
tious in  levying  Fines  with  their  hufbands  of  their  own 
land*;  and  if  a  married  woman  under  age  levies  a  Fine 
of  her  lands  fhe  cannot  reverfc  it  during  her  hulband's life, 
nor  >fter  his  death,  if  (he  be  of  full  age  when  he  dic&  ; 
but  if  the  hufband  dies  during  her  minority,  fhe  may. 
Dyer  359:  sWood*sIn/l,  243.  A  married  woman  ought 
not  to  be  admitted  alone  without  her  hufband  to  levy  a 
Fine  ;  and  if  fhe  be  received,  the  hufband  may  avoid  the 
Fine  by  entry  ;  but  if  he  do  not,  it  is  good  to  bar  her  and 
her  heirs,  except  fhe  be  an  infant  at  the  time  of  the  Fine 
levied  ;  the  hufband  and  wife  together  may  difpofe  of  her 
land,  12  Rep.  122.  If  baron  and  feme  levy  a  Fine, 
the  feme  within  age,  fhe  may  be  brought  into  court  by 
halt-as  ectpusy  and  if  it  be  found  by  infpeclion,  that 
fhe  is  under  age,  it  hath  been  adjudged,  where  the 
baron  and  feme  brought  a  writ  of  error,  that  as  to  both, 
quod  furs   rcvovetur,     1  Leon.  1 1 6,  1 1 7  :  3  Sulk.  168. 

Hafband  and  wife,  tenants  in  f'pecial  tail,  the  hufband 
only  levies  a  Fine,  this  bars  the  iilue  in  tail ;  but  it  re- 
mains in  right  to  the  wife  as  to  hcrlelf,  and  to  all  the 
cllatcs  and  remainders  depending  upon  it,  and  all  the 
confequences  of  benefit  to  herfelf  and  others,  fo  long  as 
fhe  lives,  as  if  the  Fine  had  not  been  levied.  Htb.  2,7, 
259.  If  a  hufband  make  a  feoffment  of  the  wife's  land, 
upon  condition;  which  is  broken,  and  the  feoffee  levies 
a  Fine,  and  the  hufband  and  wife  die  having  ifTue,  and 
five  years  pafs  ;  the  heir  is  barred  to  enter  as  heir  to  the 
father  upon  the  condition,  but  he  fhall  have  five  years  after 
the  death  of  his  father,  as  heir  to  his  mother.  PIov.  J.  367. 
When  the  hufband  anil  w  ife  join  in  a  Fine  of  the  wife's 
lands,  all  the  eltatc  pafTeth  from  her,  ar>d  he  it  joined 
only  for  conformity  ;  fo  that  it  'he  Fine  levied  by  hufband 
and  wife  in  fuch  a  cafe  be  revirled,  fhe  (ball  have  rclli- 
tutinrj.  2  Rep.  57,  77.  A  hufband  and  his  wife  cove- 
nanted to  levy  a  Fine  of  the  lands  of  the  wire,  to  the  ufe 
of  the  heiisof  the  body  of  the  hufband  rn  the  ui.e,  re- 
mainder to  the  hufband  in  fee  ;  both  dying  uyiihotu  Mine, 
it  was  held  that  the  heir  of  the  wife  had  the  title,  becaufc 
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the  limitation,  to  the  hVi«s  of  the  body  of  the  hufband, 
ifrafj  mert-!y  void,  there  being  no  precedent  eftate  of  f ree- 
led for  life,  &c.  to  fupport  it  as  a  remainder,  1 
675  :  4  2*';. 

As  tnjaafi  eoztrt,  the  bocks  which  fry,  that  nFtne  Ih.ill 
n-t  bind  a  woman  under  coverture  uulcfs  fl:c  lie  exa- 
nine  J,  mud  not  be  underllood  a$  if  it  were  in  her  power 
to  rci'erfe  the  Fine  for  want  of  her  examination,  but  they 
are  to  be  undi-rllood  in  this  fcufc,  that  the  Judpe  ought 
not  to  receive  a  Fine  from  a  feme  covert  without  examining 
her.letf  it  ihould  not  proceed  from  her  own  freedom  and 
choice:;  but  if  luchaFine  he  once  admitted,  and  rcccrdrd 
without  any  examination,  though  the  juJpc  ha*  omitted 
a  very  neceflary  part  of  his  duty,  yet  the  Fine  fhall  ftand, 
and  neither  the  feme  nor  her  heirs  fhall  bz  admitted  to 
aver  that  Ihe  was  not  examined  ;  for  ih.tt  were  to  It  (Ten 
the  credit  of  the  judgment  of  the  courts  of  jullice, 
which  is  the  highelt  evidence  of  the  Jaw,  z  Next 
Mr.  527  :  See  1  Inji.  tl\  <t.  in  the  note  already  re- 
ferred to  ;  in  which  arguments  are  brought  to  prove  (ap- 
parently with  great  force  and  jultice)  that  the.  common 
cot  ion,  of  a  Fine  binding  covert  merely  by  reafon  of 
the  fecret  examination  of  the  wife  by  the  judges,  is  in- 
correct. If  the  fecret  examination  by  itfclf  was  fo  ope  ■ 
rativc,  the  law  would  provide  the  means  of  effectually 
adding  that  form  to  ordinary  conveyances,  and  fo  make 
them  eoncJufive  xofimti  i&om  equally  with  a  Fine.  But 
it  i;  clearly  other  wife;  and  except  in  the  cafe  of  convey- 
ances by  cuftom  there  mult  be  a/uit  tbteurtitig  for  the  free- 
hold, and  inheritance  ;  or  the  examination,  being  extra* 
judicial,  is  ineffectual.  This  mode  of  binding  /totes  cm/at 
by  the  judgment  of  the  court  En  a  real  action,  appears 
to  have  arheti  from  admitting  them  and  their  hulbands 
jointly  to  defend  actions  brought  a  gain  it  the  feme  for  her 
eftate,  (headverfe  judgment  on  which  was  final  againJt 
the  feme. — When  the  tranfition  was  made  to  the  cai'c  of 
friendly  fuit*,  the  form  of  fecret  examination  was  intro- 
duced to  avoid  any  undue  influence  of  the  h u /hand. 
That  the  examination  of  a  feme  in  other  cafes  does  not 
bind  her  to  the  alienation  of  her  property,  See  z  foj}.  67  3  : 
AV//w.  4— -20,-^Thc  juft  explanation  therefore  of  the 
fubjecl  feems  to  be,  that  the  pendency  of  a  real  action  for 
the  freehold  of  the  land,  in  confcquencc  of  previously  tak- 
Sngout  an  original  writ,  {without  which  prelim inary,evcn 
at  this  day  a  Fine  is  a  nullity,)  Ihould  be  deemed  the 
primary  caufe  of  a  Fine's  binding  a  feme  covert ;  and 
that  her  fecret  examination  on  taking  the  acknowledge- 
ment of  the  Fine,  is  on?y  a  fscon Jar y  caufe  of  this  opera- 
tion of  Fines  j         this  Die*,  title  Bc\o*  nrrd  Fane  ViU, 

If  a  widow  having  an  efUtein  dotver  accept  of  a  Fine, 
and  by  the  fame  f'  inc  render  back  the  land  for  I 00  years, 
m  i         -  .       /  i  >  0§t$  within  the  Sim.  \  1  H. 

ifed  in  fee  levied  a  Fine  to  himfelf  for  life,  re- 
BTBKuier  to  hi*  wife  in  tail-male  for  her  jointure-,  had 
ilfoe  male;  hufliaod  and  wife  levied  a  Fine  and  fuflercd 
a  recovery. — After  the  death  of  the  hulband  and  wife 
iflue  male  entered  by  force  of  the  Sia*.  11  //,  7.  and  held 
J.twJuJ.  This  cate  h  out  of  the  letter,  though  wiihin  ihe 
remedy  of  the  flatuie,  forfhe  neither  levied  the  Fine, 
being  lole,  or  wiih  any  after-taken  hufband  but  by  her- 
felf  with  the  hufbind  who  made  the  jointure.  Ct>- Lht> 
■565  £.  Set  further  Via.  Air.  Joamr.:Cs  I.  K.  Hut  sttr.Dif- 
cjjniin nance  (D)  ;  as  to  what  lhill  be  deemed  a  forfeiture 


within  the  flat,  1 1  //,  {.  to  ;  ami  who  fhal]  take  al- 
vantage  of  it. 

Jf  tenant  for  life  grants  a  greater  eflnte  by  Fine  than 
for  his  own  life,  it  is  a  forfeiture:  :  and  if  then  be  tnumt  fo* 
lift*  and  r{>fnt':r:ti*f  fr>r  tifitf  r.nd  thctenant  for  lif:  levy  a  Fine 
to  him  in  lemairntcr  an  J  his  heir:,  both  their  cflates  are 
forfaited  j  the  tenant  for  life  by  levying  the  Fine,  and  the 
rem  jindtrman  far  life- by  accepting  jr,  2  Lrv.  209.  Where 
a  Fine  h  levied  by  tenant  for  life,  for  a  greater  cfLire,  the 
Fine  may  be  good ;  but  it  is  a  forfeiture  of  the  eitate  of  ten* 
ant  for  life,  whereof  he  in  remainder,  'i/r.  may  take  prefent 
advantage  and  cuter:  and  when  a  pcrfon  enters  for  a  for- 
feiture, all  eftaies  are  avoided.  D?tr  ui,  ThoJ  if  fuch 
a  tenatit  Jbr  life  levy  a  fSttJv  ptwit  et  to  theeog- 

nifec  for  the  life  of  tenant  tor  hfe  ;  or  by  a  Fine  grant  £ 
rent  out  of  thcJand  for  a  longer  time,  the  Fine  is  good, 
and  there  will  be  00  forfeiture  of  the  elUteof  tenant  for 
life  :  fo  tikewifs  if  a  Fine  be  levied  of  lands  by  tenant  for 
life  toa  Granger,  who  thereby  acknowledges  all  hU  right 
to  be  in  the  tenant  for  life,  and  relcafes  10  him  and  hts 
heiri.  27  £,/.  t.  t :  44  £V.  3.  56, 

If  there  be  tenant  in  tat)  upon  condition  not  to  alien, 
or  difcontinue  the  land*,  &r;  if  he  doth,  the  donor  to 
re-en:er;  and  bis  iifuc  levy  a  Fine  of  the  land,  this  is  a 
forfeiture  of  the  ellacc.  1  Ltvt,  29  a.  An  eft  ate  bsing 
fcitlcd  on  hufband  and  tvife  for  life,  remainder  to  firfl  and 
other  ions  in  tail,  with  remainders  ovcrj  after  the  birth 
of  their  eldeft  fon,  they  by  releafe  and  Fine,  mortgaged 
the  lands:  on  a  bill  exhibited  againlf.  the  fon  to  redeem, 
he  pleaded  the  marruge  fcttlementof  his  father  and 
mother,  whereby  they  Wi-rt;  but  tenants  for  life,  and  that 
his  Fine  was  a  forfeiture  of  their  ellate  ;  and  fo  it  was 
adjudged,  PrectJ.  Cane,  59s,  But  it  is  faid  where  a 
wife  by  lettlcmcnt  has  only  a  rrull  for  life,  if  fhc  joins 
with  her  hufband  in  a  mortgage  in  fee  and  Fine  of  the 
lands  \  this  truft  is  not  forfeited,  as  it  would  be  in  cafe 
of  a  legal  eflate.  1  P.  Wms.  147. 

Ai  to  Finril  ex  ted  by  an  though  ftrictly  fpeakfng 

all  contracts  made  by  infants  are  in  their  own  nature 
void,  btzGvjc  n  wntro&  it  an  ail  if  tbt  nxdcrjiandiw^  'whith 
iiuriit^  thstf  infdttty,  th.y  ore  prefinfi^j  to  iv&tit  \  ye*  civil 
focieties  have  fo  far  fupplied  that  defect,  and  taken 
care  of  them,  as  to  allow  them  to  contract  for  tbt|f  be* 
neht  and  advantage,  with  power  tD  recede  from  and  va- 
cate it  when  it  may  prove  prejudicial  to  them;  now  the 
method  to  Pet  aiide  lath  a  contract  mult  be  by  matter  of 
equal  notoriety  xvith  the  manner  in  which  it  was  m^dc  ; 
and  therefore  if  an  infant  levies  a  Fine,  which  is  no  more 
tiian  hii  own  a^reem^nt  recordid  as  the  judgment  of  the 
court,  he  mult  reverfe  it  by  writ  of  error,  and  this  mull 
be  brought  during  his  minority,  that  the  court  of  B.  tL 
may  by  inspection  determine  the  age  of  the  infant ; 
but  the  judges  may  in  fuch  cafes  inform  thcmfcJvesby  xvit- 
nefleij  church-books,  ifr.  2  New  Air,  526:  Ct*  Lift* 
38o^:A/w  76  t  1  Rd,  A^f.  tj  :  Biv*  titr  Jhvtir:  Br^ik. 
Fiats,  74,  79  ;  z  Ittjl-  48a  :  2J?ff^?.  320:  \zCo.\zz.  See 
this  Diet,  title  h/a  it  and  the  liar*  7  A*m,c>  19,  there  cltrd. 

With  regard  to  U\  >ss  an4  htoatickrx  it  is  oeceffiry  to 
diltinguifh  c^etAcen  their  atls  done  w  paity  and  thofe  fo- 
Jemnly  acknowledged  on  record;  though  the  Jaw  is  dear, 
that  in  neither  cafe  are  they  admitted  to  difable  them- 
felves,  for  the  insecurity  that  may  arifc  in  contracts  Jrom 
counterfeit  madnelV  and  folly,  bat  their  heirs  and  execu- 
tors may  avoid  fuch  acts  in  ffiii  bj?  pleading  the  difability  j 

becaufc, 
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bt&ufei  if  they  can  prove  it,  it  mutt  bt  pr?frtmcd  rcrJ, 
finLC  nobody  can  be  thought  to  counterf-i:  if,  when  he 


fit  from  it  himfelf  4  Co  124:  1  2  £0. 
"V#i  titn         6 1 :  Ce,  £'//*.        622  : 


j  *4  '  1 
F.N. 

Luc  neitnrr  the  lunntick  h  1  ill  fV If*  nor  bis  bor,  can 
vacate  any  ate  of  his  drum  jo  #  rwr/  r/"  n?rW-  and 
therefore  if  a  pcrTon  hm»  nrayw  acknowledge*  a  Fine,  it 
(hall  It  and  again  ll  him  arid  hi  1  heirs  j  tor  though  the  judge 
ought  not  to  admit  of  .1  Fine  from  a  man  under  that  d& 
sbitlty,  yet  when  it  is  oner  received,  it  Jim1!  never  be 
reverted,  becaufe  the  record  and  judgment  of  the  court 
being  the  highcEl  evidence  in  trie  law,  prcfumes  iKe  co- 
nufor,  st  that  time,  capable  of  contracting;  and  there- 
fore the  craiit  of  it  is  nut  to  be  contefted,  nor  the  record 
avoided  by  any  averment  ggainlt  1  he  tru  1  b  of  it.  4  Co.  1  24  : 
iz  Cc>.  124  :  2  Jttjf  4  fit*,  tit.  Ftfttty  75.  j  Cb-  Lit.  247* 
See  this  Diet,  title  fd  att  and  L-jnat't  it. 

By  the  Common -taw  if  an  infant  or  ideot  has  by  any 
negLeel  or  contrivance  been  permitted  to  \vy  a  Fine,  bi% 
declaration  of  the  ufes  thereof  will  be  good,  lo  lur,g  ni 
the  Fine  remains  io  force;  and  if  the  Fine  is  never  reverted 
his  deela  aiion  of  the  ales  will  be  binding  and  cunt iu Ave 
on  him  and  his  heirs  for  ever :  becaufe  the  l*w  will  not 
prefume  that  a  Fine,  which  is  a  fnlemn  aft  on  record  ha* 
been  levied  by  a  per  Ion  labouring  node*  fuch  difabitkie* ; 
and  rhereforc  until  the  Fine  which  is  the  principal  is  an- 
nulled, the  deciuratitm  of  the  ufts  thereof  will  remain 
good.  Thus  iUnds  the  Common-taw  on  this  point  ; 
but  as  the  Court  of  Chancery  hai  in  many  inllanrc;., 
compelled  pn-rfons  who  had  obtained  cltates  under  a  Fine 
in  a  fraud ujjem  manner  10  reconvey  thern  to  ihoie  who  were 
really  entitled  thereto  j  fo  that  Court  wjH  interpofe  its 
authority  in  cak'S  of  this  kind,  and  not  futjVr  the  de- 
claration of  ufei  of  a  fine  levied  by  an  ideot  to  bar  his 
lu-irs;  as  no  fpecics  of  fraud  can  be  more  evident,  than 
that  of  obtaining  a  conveyance  from  3  per  km  of  tlin 
difciiptbn.  Quifc  c.  15.  and  ice  poll  VII. 

V.  FiN£3  are  now  levied  in  the  court  of  Cvaitum  PUas 
at  I'Seflmitftr^  on  account  of  tiie  fulemnity  thereof,  or- 
dsined  by  the  Stat.  18  Ed,  1,^.  4  ;  before  which  time  they 
were  fomcti  tries  levied  in  the  Kxcbi-qun  ,  in  the  CetrMv-Cottrfit 
Courts  Baron,  \3c.  They  may  be  acknowledged  before 
tiie  Lurd  Chief  Juflice  or  the  Crwrmn  /Ve^r,  as  well  in,  as 
oat  of,  court;  and  two  of  the  j uilice*  of  the  fame  court, 
have  power  to  take  them  in  open  court ;  alfo  juUiccs  of 
affile  in^y  do  it  by  the  general  words  of  their  patent  or 
commiliion  ;  but  they  do  not  ufually  certify  ihem  with~ 
ottt  a  fpccial  writ  of  dtdtmas  fett/latem,  2  512: 
V,  '  214..  The  Chief  Jultice  of  C.  P.  may,  by  trie  pre* 
rogative  of  his  place,  take  cognitanccot  Fines  in  any  place 
out  of  the  court;  and  certify  the  fame  without  any  writ 
ttf  s'i..:  tats  fttr/iaitnt.  But  the  Chief  juJVtcc  of  England 
can  nor,  nor  any  01  her  of  the  juliices,  except  the-  Cbiel 
Jullice  of  C,  F-  who  hath  thisipecial  authority  bycuUom 
and  not  by  any  ftatute-  9  Co.  Ktad* 

The  King  by  patent  or  com  million,  with  a  xon  obflante^ 
may  give  power  lu  A.  and  B.  juUices  of  aliife  in  a  circuit, 
when  A.  is  not  a  judge  of  either  of  the  benches,  only  a 
fcjeant  at  law,  &c.  to  take  the  cogmlance  af  all  Floea 
joinily  and  feverally  j  and  upon  fuch  a  commifrun,  the 
cognifanceof  a  Fine  taken  by  A.  wilt  be  good,  without 
any  dtdimtts  pttjtatsm  fkicd.  Out  befor  ■,  or  ^ftcr  it.  JcnL 
Cent.  2/7. 


Fines  may  be,  and  are  levied  in  ihe  d.y  of  C*  'Jf\  by 
flat.  43  li- 

Ju  the  county  p.tl.itine  of  Ch  jlir>  by  jtat*  2  Cs1  3  B.  6» 

Jn  the  county  palatine  of  Ltteffer  t?fit.  *,7  H.  e.  iq* 
In  tHat  of  f>u  h  mi  by  flat.  5  Eliz.  t  27  :  And  in  *  he 

courts  of  great  feSioas  in  Hfyfa  by  ftet,  35  ILZ. 

c.  26-  §  40. 

The  tenure  of  Jntirnt  D.-nisfnt  being  a  fpectea  of  privi- 
leged vilieiuige,  the  tenants  thrreof  could  no:  fue  cr  bo 
fued  for  their  lands  in  the  twinges  courts  of  Cdamon-Iaw, 
but  had  the  privilege  of  having  jullice  administered  to 
llu-m  ia  the  court  of  :hc  tn*nor  by  funk  tvt  ii  r>{  ./,  </  chjh 
directed  to  the  bailiffs  of  the  King**  m^n  iri  cr  ,0  the 
Irrd  of  the  inr.r.t>r  whereof  the  hr.d*  were  held  tn 
con feqac nee  of  this  print  ip!e  n/>  Fine  crtuto  be  \c/:<d  Ly 
a  Tenant  in  ancitmi  demtfue  in  the  court  of  Com:r.an 
r icas  j  but  «s  JuiJi  tcnjnis  were  allowed  to  commence 
actions  in  the  court  of  ihe  mnnor,  thry  iverr  alio  permit- 
ted to  comp-  und  their  fuits  ;  by  which  mean*  Fines  have 
at  ait  times  been  levied  of  land?  held  in  ancient  demefne 
Up  n  litlle  writs  of  right  cloic  in  the  court  of  the  manir. 
Thct'e  Fine*  work  a  difcoattouancv  ;  and  tin?  realVn  is  bc- 
caufe  the  freehold  11  recovered  in  the  action;  every  re- 
coveror  being  fuppofed  to  recover  a  fee-fimpie  ;  and  the 
recovery  of  the  fee  Ample  mult  work  a  d ik on ti nuance. 
1  Crwftqib*.  edition  17^6, 

1 inei  are  alfo  taken  by  commilTioners  in  the  country, 
impowered  by  dnltmti  [Dtejlattm  ;  the  writ  of  dt  limui  doth 
formife,  ibat  the  parties  uhn  art* to  acknowledge  the  Fine- 
act  not  ible  to  travel  to  WeBmitfttr for  the  doing  iheLeof; 
ih>  i\r  comrniOions,  general  and  fpecial,  ifl'ue  out  of  the 
Chancery.  By  the  Couftncn  hno  ill  Fines  were  levied  in 
court  ;  but  the  Stat,  of  Cir/j/Jf,  15  Ed*  2,  allows  the  dc- 
ihmus  pttitfiatem  to  commiflioneri-,  who  may  be  puni (Vied 
for  abulia,  and  the  Fines  taken  before  them  fet  a  tide  : 
and  h  is  faid  an  information  may  be  brought  by  him  in 
revcrfion  again  ft  com  million  ers,  who  take  Lhe  capnoa  of  a 
Fine,  where  a  married  woman,  kiV.is  sn  infant.  ^Ltv.  36* 

In  the  levying  of  Fines  in  court,  a  pleader  Ilia II  fay  Sir 
jitjlht  (ottgf  d*  acttrttert  i.  c.  he  defites  Itetfoe  :<t  accord 
vr  agree  ;  and  when  the  fum  for  the  King's  Fine  is  agreed, 
after  proclamation  and  crying  the  peace  the  pleadei  fi;ai[ 
repeat  the  fubllance  of  the  Fjntj  (s'c.  'See  Unit,  dc  Fit  shit  st 
1 8  Ed,  1 .//.  4. 

"1  ou  thing  the  Jinn  of  Finn  %  it  is  to  be  conftJcrcd  upon 
wii4t  writ  or  action  the  ftT.W  is  to  be  made  :  and  there 
mull  flrJl  pafs  a  pair  of  indeoture*  between  the  cognifor 
and  cogmke,  whereby  the  cognifor  covenant  10  nafs  a 
Fine  to  the  cognifee  of  fuch  things,  by  a  time  limited  ■  and 
thefe indenture*  preceding  the  Fine,  arc  faid  i&hadtkt  ufii 
of  the  Fine.  £ut  by  \\\c Jtnt.  4  4m*  c-  i6y  the  uiesof  a 
hi ne,  &t\  may  be  declared  isfLtr  the  Fin?  h vied,  and  be 
gOfd  in  lav-'.  Upon  this  the  ■surri  of  tutna-nt  is  brouglu 
by  the  ccgnifec  againft  the.  ccgnifor,  who  then  yields  to 
p-t  I  s  the  Fine  before  thej  udge;  andfo  theacknowledgi  ment 
being  recorded,  the  cognifor  and  his  heira  are  prefenUy 
coucludcd,  and  all  perfons  (Grangers  not  excepted)  affer 
.  fik  e  years  pall;  and  if  the  writ,  whereon  the  Fine  is  ground- 
ed., be  not  a  *utrit of  cmttttmti  which  is  ufu»lt  but  of  v/asraa-* 
tin  charitt,  or  a  writ  of  right,  or  of  cutloms  and  services, 
fcVc  then  the  writ  is  to  be  Icrved  upon  ihe  piny  thut  is  to 
acknowledge  the  Fine-  and  he  appearing  doth  it  accord- 
ingly. ttrtfu  \  23:  Djtr  175* 
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It  is  the  rtatute  etc finibus  !S  E.  i.Af  which  directs 
th.it  a  jin.1l  concord  cannot  be  levied  in  the  King's  court, 
without  original  writ  And  when  a  Fine  is  patted,  it  is 
to  be  in  the  prcfence  of  the  parties,  who  are  to  be  of 
full  age,  and  good  memory;  andif  a  feme  covert  be  one, 
Ihe  is  to  be  privately  examined  if  fhe  confent  freely  ; 
for  if  (he  doth  not,  the  Fine  cannot  be  levied.  By  fiat,  i  R. 
3.  (.  7,  when  a  Fine  i«>  ingrofled  and  read  and  proclaim- 
ed in  the  court  of  C.  B.  a  tranfeript  is  to  be  fent  to 
the  jo  Dices  of  aflife,  and  another  to  the  juilices  of  the 
peace  of  the  county  where  the  land  licth,  to  be  openly 
proclaimed  at  their  fcvcral  fcflions,  which  being  certified, 
concludes  all  petfons;  but  querc  whether  this  is  not 
fuperfeded  by  the  5m/.  4  H,  7.  c.  24,  which  declares  that 
the  proclamations  in  court  being  made,  the  l  ine  fhall 
be  final  r  See  ante  I.  . 

The  d.iy  and  year  of  acknowledging  a  Fine,  and 
warrant  of  attorney  for  the  fuflering  a  recovery,  are  to  be 
certified  with  the  concord:  and  an  office  is  erected  for 
the  imoIm'Mt  of  writs  for  Fines,  the  feci  whereof  arc 
limited  and  appointed  by  fiat.  23  Eliz.  c.  3. 

VI.  See  Generally  as  to  the  effect  of  a  Fine  ante  I. 
3. — More  particularly, 

butrtfli  in  eltates  which  may  be  barred  by  Fine,  are 
either  interefis  by  C on men  law or  by  cufiom\  as  copy- 
holds. And  if  I  hive  a  tee-fimpic,  and  am  dificifed, 
and  the  diflcifor  levies  a  Fine  with  proclamations,  and  I 
do  not  claim  within  five  years  after,  I  and  my  heirs  (al- 
lowance being  made  for  impediments)  'are  barred  for 
ever.  Pfaai  353  i  >  R<p  79'  ^  a  m*n  Parcnafc  lands 
of  another  in  fee,  and  after,  finding  his  title  to  be  bad, 
and  that  a  Itrangcr  hath  right  to  the  land,  levies  a  Fine 
thereof  with  intent  to  bar  him  ;  and  he  fulFers  five  ye-irs 
to  pais  without  claim,  &c.  he  is  barred  of  his  right  for 
ever  :  and  in  thefe  caies  none  lhall  be  relieved  in  equity. 
3  Rep :  Doff.  IS  S:ud.  83.  t  55. 

Femes  covet  luvc  five  years  after  the  death  of  their 
hufbands,  to  avoid  the  Fine  of  the  hulbandof  the  wife's 
lands ;  and  alfo  to  claim  their  dower ;  and  if  they  do  not 
mile-  their  claim  in  that  time  by  aclion  or  entry,  they 
arc  barred  by  ftafutc.  Djo-  72:2  Rep.  93. 

An  htfant  (hall  have  five  years  after  he  comes  of  age, 
although  he  was  in  his  mother's  womb  at  the  time  of  the 
Fine  levied  Plnicd.  559.  And  an  infant  is  allowed  time, 
during  his  minority,  to  rrverfe  his  own  Fine  and  prevent 
the  bar  ;  and  if  not  rcverfed  during  that  time,  their  Fines 
will  be  good   Aff  pi.  53. 

.■rs  out  of  the  realm  at  the  time  of  the  Fine  levi- 
ed, (hall  have  five  years  after  their  return  to  prevent  the 
|».ir ;  and  fo  if  they  were  in  England  when  the  Fine  was 
levied,  and  within  five  years  are  fent  in  the  King's  fcr- 
vice  by  his  commandment  Phvjd.  366.  A  perfon  in' 
.V.^f/Wor/'cW/  lhall  be  faid  to  be  out  of  the  realm. 
4//.  7.  t,  24. 

Lunati.s,  &c.  (hall  have  five  years  after  the  cu.e  of 
their  maladies,  though  the  intt  mity  happen  after  the 
Fine  levied,  if  before  the  lalt  proclamation.  /Votiv/.  367  : 
Dya  3. 

And  they  who  have  Avers  dfeffs  have  five  years 
after  the  iafi  infirmity  removed;  but  if  the  impeui 
rnents  are  once  whohy  gojac  and  afterwards  the  party 
rclapfcs  into  trie  like  ag.un,  the  five  year*  fh.ll  begin 
Immediately  after  the  hrft  removal ;  and  if  the  party  dies, 


his  heir  fhall  mi  have  a  new  five  years.  Phv:d.  375 . 

Dyer  233. 

If  a  feme  overt  dies  during  the  coverture,  bein»  no 
party  to  the  Fine,  &c.  or  if  an  infimt  being  party  to  the 
Fine,  and  having  prefent  right,  dies  in  his  infancy:  if  a 
per/on  beyond  fra  when  the  Fine  was  levied,  never  return 
t$e.  a  perfon  in  prifon  dies  whillt  therein  :  or  if  one  t,ck 
compes,  Brc,  dies  fucb,  in  all  thefe  cafes,  their  heirs  arc 
not  limited  to  any  time,  zlr./l.  519,5:0.  Five  years 
are  given  a  nmaiudT  falls;  and  five  years  after  the 
forfeiture  of  tenant  for  life.  Plousd.  374, 

A  future  inttrefi  of  another  perfon,  cannot  be  barred 
by  Fine  and  ncn  claim,  until  five  years  af:er  it  happen* ; 
as  in  cafe  of  a  remainder  or  rente fion.  2  Rrp.  93  :  Raym. 
151.  And  where  there  is  no  prrfent  nor  fuiu.c  right  in 
land,  Gflfr.  only  a  pofifihihtj  at  the  time  of  levying  the 
Fine,  a  perfon  may  enter  and  claim  when  he  plcafcs. 
to  kep.  49.  Alfo  when  there  is  only  right  to  a  rent,  &e. 
ifluing  out  of  lands,  and  not  t*>e  land  in  the  Fine,  the 
perfons  that  have  it  are  not  b.irrrd  at  all.  5  Rep.  124. 

No  Fine  bars  anyefhte  in  foff-jfion  or  nyttfimt  which 
is  nit  devefied,  or  put  to  a  right,  y  Rep.  106.  He  that 
at  the  time  of  a  Fine  levied  had  not  any  title  to  enter 
fhall  not  be  immediately  barred  by  the  F"ine:  but  this  is 
in  cafe  of  an  inter<fi  no;  turned  to  a  right t  where  a  man. 
is  not  bound  to  claim;  and  not  in  the  cafe  of  tenant  in 
tail,  barring  his  iffuc.  Sec  fiat.  32  H.  8.  c.  36. 

When  an  eflate  is  put  t§  a  right,  and  there  comes  a  Fine 
and  non-claim,  it  is  a  perpetual  bar.  Carter  82,  162. 
A  Fine,  fur  grant  et  render  was  levied,  and  a  f  ire  facias 
brought  and  judgment,  given,  and  alfo  writ  of  feifm 
awarded,  but  not  executed:  and  afterwards  afecond  Ftne 
was  levied  and  cxecufcd,  and  five  years  paffed ;  it  was 
the  opinion  of  the  court  that  the  fecond  Fine  barred  the 
firft.  March's  Rep.  194:  2  Ntjf.  Abr.  864. 

If  a  man  attainted  of  treafn  orfihn\\  levy  a  fine  of 
his  land,  this,  as  to  the  King,  and  lord  of  whom  the 
land  is  held,  is  void,  and  no  bar  to  their  title  of  forfeiture  : 
but  as  to  all  others  it  is  a  good  bar.  z  Shep.Abr.  241. 
One  levied  a  fine,  and  then  was  outlawed  for  trcofw  and 
died  ;  the  heir  reverfed  the  outlawry,  and  it  was  held  the 
wife  fhould  have  her  dower,  if  fhe  bring  her  action 
within  five  years.  Moor  c.  876.  A  Fine  is  levied  by 
Iclfec  for  life,  fafe.  who  continues  the  poflcflion,  and 
pays  the  rent;  it  fhall  not  bind  the  leflbr,  who  fhall  have 
five  years  claim  after  the  determination  of  the  lettcc's 
ellate,  &r.  3  Rep.  77.78.  If  one  doth  levy  a  Fine  of  my 
land,  while  I  am  in  pcfTcffion,  this  will  not  hurt  me;  nor 
where  a  llranger  levies  a  Fine  of  my  lands  let  to  a  tenant, 
if  the  tenant  pays  me  his  rent  duly :  And  if  there  is  te- 
nant in  tail,  or  for  life,  remainder  in  tail,  &e.  and  the 
firft  tenant  in  tail  or  for  life,  bargains  and  fells  the  land 
by  deed  inrollcd,  and  levies  a  Fine  to  the  bargainee,  the 
remainders  are  not  bound  \jor  the  law  adjudges  them  always 
in  fojfijjion.  ()  Rep.  ic.6. 

LcfTi.cs  who  pretend  title  to  the  inheritance  of  the  land.?, 
cannot  by  Fine  bar  the  inheritance.  3  Rtp.  77.  But  if  a 
leale  is  made  for  years,  and  the  leflbr  before  entry  of  the 
.  i  -  i  \  ics  a  Fine  with  proclamations,  and  the  lefl'ce 
doth  not  nuke  ins  claim  within  five  years,  the  lefTce  is 
hatred,  and  no  relief  can  be  had  for  him;  for  though 
the  leflec  for  years  cannot  levy  a  Fine,  yet  he  fhall  be 
barred  by  a  Fine  levied  by  the  tenant  of  the  land,  &c. 
5  Kep.  124.  If  a  perfon  hath  a  remainder  depending  0/1 
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r»n  eftate  for  years.  and  the  termor  Is  dilTcif.  d,  and  a 
Tine  is  levied  and  five  years  pafs,  &c.  the  termor  ^nd 
rcvcrlioncr  are  barred  :  becaufe  the  termor  might  prefcntly 
have  entered,  and  he  in  remainder  had  an  allifc.  Wcjl. 
§  183.  In  cafe  a  pcifon  enters  upon,  and  puts  out  a 
copyholder,  and  the  diflcifor  doth  levy  a  1  inc  of  the  lands, 
if  the  copyholder  fufler  five  years  to  pafs  after  the  difltilin 
and  Fine,  without  making  any  claim,  the  intereft  of  the 
copyholder  and  his  lord  are  hereby  barred  forever :  And 
if  a  copyholder  makes  a  feoffment  in  fee  upon  good  con- 
fideration,  and  the  feoffee  levies  a  Fine  with  proclama- 
tions, and  live  years  pafs,  the  lord  is  barred;  but  if  a 
copyholder  himfelf  levies  a  Fine,  and  five  years  do 
pafs,  the  lord  is  not  barred,  for  the  copyholder  not 
having  a  freehold,  the  Fine  will  be  be  void.  W/  UJl. 
247.  248. 

A  Fine  of  ctfim  que  h  ufl  fhall  bar  and  transfer  a  truft, 
as  it  would  an  eltatc  at  law,  if  it  were  on  a  good  confide- 
ration.  Chan.  Rep.  49.  And  it  is  faid  that  fuch  a  Fine 
with  proclamations  and  five  years  non-claim  will  bar  the 
rcmahuUr  of  a  trufi  efiate.  1  Fern.  226.  And  Fines  of  te/iui 
que  ufe  are  as  good  as  if  levied  of  immediate  poileflions, 
ti/c.  a  Nil/.  Mr.  3 60. 

Where  the  ancetlor  is  barred  by  the  Fine,  there  for 
the  moft  part  the  heir  is  barred  alfo.  9  A!:/.  105.  Although 
the  ijjltc  in  tail  be  within  age,  out  of  the  realm,  life. 
when  a  Fine  is  had  and  the  proclamations  palled,  the 
eilate  tail  fhall  be  barred.  3  Rep.  84.  The  tenant  in 
tail,  to  him  and  the  heir*  male  of  his  body,  hath  three 
fons,  the  fecond  levies  a  Fine  in  the  life  of  the  father, 
and  the  father  dies;  here  the  eldeft  is  not  barred.  Rut 
if  the  cider  die  without  ifiue,  living  the  fecond,  it  U 
a  bar  to  the  third.  Hob.  333:  fenk.  Cent.  96.  Tenant 
in  tail  discontinues :  the  difcontinuee  levies  a  Fine  with 
proclamations,  and  five  years  pafs  without  claim  in  the 
lite  of  tenant  in  tail ;  In  this  cafe  the  tflfte  may  have  a 
formed*™,  and  fhall  not  be  barred ;  for  his  father  could 
no:  claim.  It  is  otherwife  where  he  is  difTeifed,  and  the 
did.  i for  levies  fuch  Fine;  there  the  tenant  in  tail  may 
claim.  6?ff.  'jr  .k  Cent.  192. 

A  tenant  for  life,  and  he  that  is  next  in  remainder 
in  tail  join  in  a  1  inc  j  it  is  a  good  bar  to  the  illue  in  tail 
for  ever,  fo  long  as  that  cltaie-tail  fhall  continue, 
jo  R<p  96. 

If  one  makes  his  title  as  heir  by  another,  and  not  by 
him  that  levied  the  Fine,  he  is  not  barred.  Alfo  be  that 
is  pri  vy  in  bhxd  only,  and  not  in  eftate,  is  not  within  the 
ftaiutes  14  be  han/d  by  a  Fine:  as  if  Kinds  are  given  to  a 
man  ana  the  heirs  female  of  his  body,  and  he  hath  .1 
fon  and  a  daughter,  and  the  for.  levies  a  Fine,  and  dies 
without  ifTuc,  this  is  no  bar  to  the  daughter;  for  not- 
withltancing  fhe  be  heir  to  his  blood,  yet  fhc  is  not  heir 
to  the  etfatc,  nor  Deed  make  her  conveyance  to  it  by 
him  ;  but  if  her  fatner  had  levied  the  Fine,  it  would  have 
been  otherwile.  Trin.  si  Jac.  i>ee  Oo.fai.  689. 

A  Fine,  &c.  cannot  deltroy  an  execute}  eftate,  which 
depends  upon  contingencies,  as  it  is  ur.vertain  whether 
there  will  ever  be  an  eftate  in  bein^  for  the  Ftnt  to  ivork 
upon,  but  a  Fine  and  Rccovny  twill  ba<  an  eftate  in  re- 
mainder,  as  t.'iat  is  an  eftate  vtfted.  1LiiL.S1.Gi7  sec 
title  Recovery.  Eftates  oy  Uatute- merchant,  fi.tu'e-llaple, 
and  elegit,  may  be  barred,  if  a  Fine  is  levica,  and  thofe 
that  have  rigut  iuirer  five  years  to  pais  without  claim,  tic. 
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c  R  p.  !  24.  If  a  Fine  be  levied  of  lands  in  ancient  d?m.*fne 
it  doth  not  bar  by  the  ftature  of  non-claim,  Lut.  7S1. — 
Sec  ante  V. 

In  the  cafe  of  Bourne  v.  //,?//,  where  tenant  in  tail  of 
lands  in  ancient  demefne  levied  a  Fine,  in  the  court  cf 
ancient  demefne  for  three  lives  with  warranty  ;  then 
levied  a  fecond  Fine  with  warranty  to  the  ufe  of  himfelf 
and  his  heirs;  and  then  bargained  and  fold  to  one  and 
his  heirs,  the  following  points  were  determined:  ift. 
That  a  Fine  may  be  jevicd  i;i  courts  of  ancient  demefne.— 
2dly.  That  fuch  Fines  are  no  bar  to  the  ilVuc  in  tail,  but 
that  they  work  a  difcontinuance  :  3 -Jly .  That  the  difcon- 
tinuance  determined  with  the  three  lives,  and  that  the 
fecond  Fine  made  nodilcontinuancc.  4thly.  That  the  iflue 
in  tail  have  twenty  years  to  make  their  entry  after  the 
expiration  of  the  leafc  for  lives. — See  1  Com.  Rep.  93  : 
{R-ff'scd.)  Bto.  P.  C. 

As  Deans,  Bijbips,  Par/ens,  &c.  are  prohibited  by  fta- 
tutc  10  levy  Fines,  and  may  not  have  a  writ  of  right ;  they 
arc  not  barred  by  five  years  non-claim,  and  their  non- 
claim  will  not  prejudice  their  fucceffors.  Plowd.  258, 
375- 

By  the  ancient  Common-law,  he  that  had  ii:;ht  W3S 
to  make  his  claim,  &c.  within  a  year  and  a  day  of  the 
Fine  UfOied  an  I  the  execution  thereof,  or  he  was  barred  for 
ever:  But  this  bar  is  now  gone;  and  if  Fine  without 
proclamations  according  to  the  Common-law  be  now  levied, 
he  that  hath  right  may  make  his  claim  or  entry,  at  any 
time  to  prevent  the  bar.  Co.  Lit.  254,  26a. 

Where  a  Fine  may  be  a  bar  as  to  fome  lands,  and  not 
as  to  other  lands,  See  F.N.  B+  98.  A  Fine  was  levied, 
and  five  years  paffed  without  bringing  a  writ  of  error; 
and  it  was  held  a  good  bar  within  the  Stat.  4  H.  7.  c.  14  : 
Cro.  fac.  333.  But  it  has  been  adjudged  that  where  five 
years  pafs,  that  fhall  not  hinder,  where  the  Fine  is  erro- 
neous. 2  Ntlf.  Mr.%s$. 

Although  a  bill  in  equity  is  not  fuch  an  nairn  ai  wiiL 
avoid  a  Fine,  if  the  fubject  matter  of  the  fittt  be  of  legal 
jurisdiction,  yet  Ihll  in  fome  inftances  the  filing  a  bill  in 
a  Court  of  equity,  will  prevent  the  bar  arifing  from  a 
Fine  and  non-claim',  and  in  cafes  of  this  kind  the  court 
will  dirccl  a  trial  at  law,  with  an  order  that  the  defendanc 
fliall  not  fet  up  a  Fine  in  bar  of  the  plaintifi's  claim  :  upon 
the  fame  principles  that  fuch  court  fometimes  directs  thac 
the  defendants  in  a  fuit  at  law  fliall  not  plead  the  ftattite 
of  Limitations.  1  Crvifr  329.  Sec  Pinefc  v.  looi  njtroft,  1 
Pro.  C.  R.  2*9:  Pro.  P.  C. 

A.  feifed  in  fee  levied  a  Fine  to  himfe!f  for  life,  re- 
mainder to  his  wife  in  tail-male  for  her  jointure;  had 
iflue  male;  hufband  and  wife  levied  a  Fine  and fuffercd 
a  recovery. — After  the  death  of  the  hufband  and  wife 
illuc-male  entered  by  force  of  the  fiat.  11  H.  7  ;  and  held 
lawful.  This  cafe  is  out  of  the  letter,  though  v/; thin 
the  remedy  of  the  llatute,  for  fhe  neither  levied  the  F:nc, 
&c.  being  fole,  or  with  any  after- taken  hufband,  but 
by  herfelf  with  the  hufband  who  made  the  jointure.  Co. 
Litt.  3^5  0. — Sec  further  Vin.  Abr.  jmktrefi  1.  K;  Bac.  Abr. 
Difcontinuance  fVj) ;  as  to  what  fhall  be  deemed  a  for- 
feiture within  the  fiat*  1 1  ti.  7.  c.  20,  and  who  lhail  take 
auvanta^-:  of  it. 

VII.  Fines  may  be  reversed  for  error,  Co  as  the  writ 
of  error  be  brought  in  tivrnty  yeart}iJc.  and  not  afterwards 
4B  by 
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hy  Stat*  10  and  i  I  IK  3,  e.  14.  Which  zo  years  are  to 
be  computed  from  the  time  of  the  Fine  levied,  and  not 
from  the  lime  the  title  accrued*  zStra.  1157. 

No  perfon  can  bring  a  writ  of  error  to  reverfc  a  Fine, 
07  any  judgment*  that  is  not  instiled  ti  ttf'imui,  of  which 
the  Kite  was  levied  ;  For  the  courts  of  law  will  not  turn 
out  ihe  prefens  tenant,  uolefs  the  demandant  can  make 
Out  a  thnr  title*  p^jjicn  alxuixys currying  with  il  tkt  prefnmp* 
fan  of  a  gotrd  title  till  Ibi  right  Wner  appear r\  betides, 
where  the  plaintiff  in  the  writ  of  error  cannot  make  out 
a  title,  he  can  receive  no  damage  by  the  Fine,  which  the 
writ  of  error  always  fuppofes  to  be  done,  tho'  it  Jhould 
be  erroneous;  and  therefore  it  is  no  lefs  than  trifling  with 
the  courts  of  jullicc,  \o  feck  relief  when  he  cannot  make 
it  appear  that  he  has  received  any  injury.  1  Rett.  Abr. 

747 :  3  3& 

Bui  if  there  be  fcveral  parties  to  an  erroneous  Fine,  they 
fhall  alijfii*  with  the  party  that  is  to  etifvy  the  land,  tho* 
they  themtelves  cannot  have  any  thing.  1  Roll.  ^.747: 

There  mull  be  an  afhml  entry  to  avoid  a  Fine.  The  de- 
livery of  a  declaration  in  ejectment  does  not  amount  to 
an  entry  fuficicnt  for  this  purpofe  ;  even  though  the  dc- 
fenJani  appears  to  it,  and  confeifea  Icafe  entry  and  ouuer  ; 
for  there  mu il  be  an  actual  entry  made  animo  tl/imatidi  t 
v-hcreas  in  rjectrncnt  there  is  only  a  fictitious  or  fuppofed 
entry  for  the  purpofe  of  making  a  demife,  Btnington  v* 
Pmibuijiy  Bro,  P.  C;  z-  Stra*  ioS6+  See  j  fcttt.  42  :  3  Burr* 
1897:  Deng.  483,  5 . — But  no  entry  is  necelfary  where 
the  Fine  is  levied  without  proclamations;  for  the /far,  4  tf. 
7.  t.  24,  dees  not  extend  to  fucb  a  Fine,  and  it  may  be 
avoided  at  any  lime  within  20  years,  z  Wtif.^.-—  The 
entry,  when  neceffary,  mull  be  made  by  (he  perfon  who 
has  a  right  to  the  lands  or  by  fomc  one  appointed  by 
him.  I  Inf..  158  a. 

Nothing  tan  be  affigned  for  error  that  contradicts  the 
record?  for  the  records  of  the  courts  of  juftice,  being 
things  of  the  greateft  credit,  cannot  be  cjucftioned  but 
by  mitters  of  equal  notoriety  with  thenifclvrs  ;  where- 
fore, though  the  matter  afligned  for  error  mould  be 
proved  by  witucfles  of  the  bell  credit,  yet  the  judges 
would  not  admit  it.  I  Rut.  Abr.  757. 

If  there,  be  error  in  proclamations  It  fhall  be  taken  as  a 
good  Ftne  at  common  law.  3  Rep.  86.  A  Fine  may  (land 
though  the  proclamations  according  to  the  ftatute  are  ir- 
regular, for  Fines  are  matters  of  record  and  remain  in 
freelance  and  form  as  they  were  before.  PfavaX  265. 

Hence  it  is,  that  in  a  writ  of  error  to  reverfe  a  Fine, 
the  plaintiff  cannot  a flig n  that  the  conufor  died  before 
the  tctk  of  the  dedimus  ptejtatrnt,  becaufe  that  contradicls 
the  record  of  the  conusance  taken  by  the  commiflioners, 
which  evidently  thews,  that  the  conufor  was  then  alive, 
becaufc  they  to l!c  his  con ufancc  after  they  were  armed 
v,  i:h  the  commiflson  and  the  dtdimtu  iflued.  Dytrigi: 
t  RqL  Abr.?tf\  O*. 

But  the  plainiifi  in  error  may  fay,  that  afar  the  ra- 
MvfatJt  taken,  and  before  the  certificate  thereof  returned, 
the  com  fir  died  ;  becaufc  this  is  confident  with  the  re- 
cord. 1  Rii.  Abr,  757. 

By  the  chirograph  of  a  Fine  the  caption  appeared  to  be 
on  the  zjtd  of  Ditcmber,  whereas  in  fatl  the  Fine  was 
nci  acknowledged  ti:l  the  2d  of  Mmeh  following,  and 
this  was  offered  to  be  proved.  But  the  court  rem  fed  to 
admit  the  evidence,  being  of  opinion,  that  no  proof  of 


the  lime  of  acknowledging  a  Fine  ought  to  be  admitted 
contrary  to,  or  agatnft  the  chirograph  thereof:  and  that 
the  record  which  is  the  chirograph  of  a  Fine,  cannot  be 
fallilied  till  it  is  vacated  or  rcverfed.  Say  it  ml  Seal  Ld* 
v>  Uvfd.  t  Stxlk.  34  r  :  10  Mod.  40  :  Bnt>  P.  C. 

It  there  is  any  difference  between  the  record  of  the 
Fine,  which  remains  in  thepofTeHion  of  the  chirographer, 
deemed  the  ptine ipnle  ft:i>d:<m,  and  the  record  which  re- 
mains with  the  aifat  brcviuvt,  the  latter  /hall  be  amended, 
and  made  according  to  the  former.  3  Leon.  183. 

Jf  a  leffee  for  years,  or  a  diffeiiree,  or  one  that  hath 
right  onty  to  a  reverfion  or  remainder,  levy  a  Fine  to  a 
llr;mger  that  hath  nothing  in  the  land,  this  Fine  will  be 
void  or  voidable  as  to  the  ftranger;  and  he  that  hath 
c  a  ufe  to  except  again  ft  it,  may  mew  that  the.  freehold  and 

ftjin  toff  r  itx  another  at  I  be  time  *f the  Fine  levied;  and  that 
partes  finis  nihil  habxerunt  t  cm  port  Irttatiosit  finis  t  and  by 
this  avoid  the  Fine :  and  yet  a  difleiflbr,  who  bath  a  fce- 
fimplc  by  wrong  in  him,  may  levy  a  Fine  to  a  llrangef 
that  hath  nothing  in  the  land,  tike  unto  one  that  ia 
rightfully  feifed  of  land  in  fee,  &c.  and  it  will  he  a  good 
Fine.  Phvtd.  :  $Rep*ty.  Jf  the  «gnif>r  of  a  Fine 
hath  nothing  in  the  land  patted,  at  the  time  of  the  Fine 
levied,  the  Fine  may  he  avoided:  But  where  the  og- 
»i/ir  or  {tgniftt  is  feifed  of  an  eRatc  of  tree  no  hi,  whether 
by  right  or  by  wrong,  the  Fine  wilt  be  a  good  Fine  in 
point  of  eftate.  41  E>  3-r.  14  :  *z  II,  6.e.  ^j. 

Fines  are  noticverhble  for  rafure,  interlineation,  mtf- 
cntry,  Gsfc.  or  any  want  of  fcrm  ;  but  it  is  other  wife  if  of 
fu  bit  a  nee.  Stat,  23  EHz,  e,  3.  A  fine  fhall  not  be  rc- 
verfed for  fmall  variance  ,  which  will  not  hurt  it ;  nor  is 
there  occafion  for  a  precife  form  in  a  render  upon  a  Fine, 
becaufe  it  11  only  an  mpieaSJ*  afjmrancc  upon  record.  5; 
Rep.  38,  If  a  Fine  be  levied  of  lands  in  a  wrong  parifh, 
though  the  parifh  in  which  they  lie  be  not  named,  it  ivill 
be  a  good  Fine,  and  not  erronenu*,  being  an  amicable 
alfiir/:nce:  and  a  Fine  of  a  clofe  may  be  levied  by  a  lieu 
cQ/tui  in  .1  town,  without  mentioning  the  town,  vill,  £f<N 
Godh.  440  :  Cro,  Jat*  574:  1  Mvd.  47.  If  there  be  want 
of  an  original,  or  no  writs  of  covenant  for  lands  in  e^ery 
county  ;  or  if  there  i*  any  notorious  error,  in  the  fuing 
■out  a  Fine,  or  any  fraud  or  deceit,  writ  of  error 
may  be  had  to  make  void  the  Fine.  Co.  Ltt.§\  Cm.  Eliz. 
469.  So  if  either  of  the  parties  dies  before  inched,  t5e. 
And  if  the  cogniforof  a  Fine  die  before  the  return  of 
the  writ  of  covenant,  (though  after  the  caption  of  the 
Fine)  it  is  fatd  it  may  be  rcverfed.  3  SulL  168. 

Jf  either  of  the  parties  cognifors  die  after  the  king's 
ftlver  is  entered,  the  Fine  fhall  be  finiftied,  and  be  good, 
Crtf.  Efiz.  4G9. 

lt  the  king5*  Alver  is  not  entered  before  the  conufor's 
death,  the  Fine  may  be  revcrfed  for  error.  $  Mad  140. 
But  in  1  Ld.  Rayfti.  850,  it  is  faid,  if  a  Fine  be  acknow- 
ledged before  commilfioners  in  the  country  in  the  long 
vacation,  and  before  the  next  term  the  conufor  dies  ; 
though  no  writ  of  covenant  was  fued,  nor  king's 
filver  entered  ;  yet  the  Common  Pitas  will  permit  1  he 
conufee  to  enter  the  Fine  ns  of  Trinity  Term  preceding. 
See  further  Fin,  Abr*  Pmt.  F.  b.6.  Jn  ihe  cafe  cf  Wattt 
v.  Birhett,  how«vrr,  where  the  conufor  tlitd  before  the 
return  of  the  writ  of  the  covenant  the  Fine  wa;  fet  alide 
after  tc  had  been  completed,  becaufe  the  Foil  Fine  or 
kmg*s  filver,  due  at  tne  return  of  the  writ  of  covenant, 
and  mt  be/ere,  became  due  and  was  paid  after  the  death  of 
ihu  cotiufor.  I         part.  I./.  UJ, 

A  writ 
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This  begat  this  diiH Fi^lloti  between  the  greater  and  the 
lefler  offences ;  for  in  the  crmitta  mnjwn  there  was  at 
leall  a  Fine  to  the  king,  which  was  levied  by  a  eapiatttr; 
but  upon  the  leiTer  offences  there  was  only  an  amerce- 
ment, which  was  arfeered,  and  few  which  a  JiJ'nitgast  or 
action  of  debt  lay.  x  Ntw  A{t,  502. 

The  diftretionary  Fwt/  (and  di  fere  nonary  length  of 
rmprifonnient)  which  the  court  1  of  ju  It  ice  are  enabled  to 
impofe,  miy  frem  an  exception  to  the  general  rule,  that 
tae  punishment  of  every  offence  is  a  leer  rained  by  the 
b*.  But  tin" general m*i&e  of  the  punifhmrnt,  is  in  thefe, 
as  in  other  cales  fixed  and  determinate;  though  the  du- 
ration and  quantity  of  each  mud  frequently  vary,  from 
the  aggravations,  or  otherwife,  of  the  offence,  the  quality 
and  condition  of  the  parties,  and  from  innumerable 
Other  ci  r<  urn  it  a  nets. 

The  s'j'Wfvn  in  particular  of  pecuniary  Fines,  neither 
can  11  nr  ought  to  be  afcertained  by  an  invariable  law* 
Our  ftatute  law  therefore  ha*  not  often  afcertained  the 
quantity  of  Fines,  nor  the  common  law,  ever;  it  directing 
certain  offences  to  be  punifhed  by  Fine  in  general,  with- 
out fpecifying  the  certain  fnm  ;  which  is  fully  fufTicient, 
when  we  consider  that  however  unlimited  the  power  of 
1  he  Court  may  ieem,  it  is  fur  from  bring  wholly  arbi- 
trary; but  its  discretion  is  regulated  by  law.  For  the 
uf  Ri 1  ft'.i^M  fi.%  .-.a,  has  particularly 
dechred,  that  exceffive  Fines  ought  nut  to  be  im- 
poiVd.  nor  true]  and  unafuul  punithments  inflicted  :  and 
the  fa  me  fta  tnte  farther  declares,  that  all  grams  and  pro- 
mifes  of  Fine*  and  forfeitures  of  particular  perfons,  be- 
fore conviction,  are  illegal  and  void.  Now  rhe  bill  of 
.Rights  was  only  declaratory  of  the  old  constitutional  taw: 
and  accordingly  we  find  it  expreiVly  holden,  long  before, 
that  all  fuch  previous  grants  are  void  ;  fince  thereby, 
many  timss,  undue  means,  and  more  violent  profecutton, 
would  be  ufed  for  private  lucre,  than  the  quiet  and  }uJl 
proceeding  of  law  wonld  permit,  z  In/}.  48. 

The  reafonablcnefs  of  Fines  in  criminal  cafes  has  a!f> 
been  ufually  regulated  by  the  determination  of  fcfigna 
Omrux  14,  concerning;  amercements  for  mifbehaviour  by 
the  fuitori  in  matters  of  civil  right.  Liber  homo  mn 
amercrttur  pre  parx*  titlfflo  niji Jeeundum  madam  ifjius  deUfli^ 
rt  pre  ttiagjw  rtt/rV?o,  Jlctttu/um  magmtadiftem  Jeiieli ;  fah  o 
KontevtmmtQ  fno  ;  ei  mertnfur  cedent  mods,  Johta  nter:and/Ja 
/tid\  tt  viUiinsts  wdtm  tmAo  amtrcntnf^/aivo  txainagte  Jw*1* 
A  rule,  that  obtained  even  in  Henry  li* 3  time,  [Glan.  I.  9. 
<v- 8,  It-)  ind  means  only,  that  no  man  mall  have  a 
larger  amercement  impofed  upon  him  than  his  circum- 
ilanccs  or  pcrfonal  c Slate  will  bear;  faving  to  the  land- 
holder his  conrenement  or  land;  to  the  tuider  bis  mer- 
cH*ndi2.';  And  fo  the  countryman  his  wain: ige  or  team 
and  inll;un>ent$  of  hufbandry.  In  order  10  afcertain 
which,  the  great  charter  alfo  directs,  that  the  amerce 
men t,  which  is  a! ways  infbcf.-'d  in  general  terms  {Jit  in 
mifiUurJui)  fhali  be  (tt,  pomtzr^  or  reduced  to  a  certainty 
by  the  oarh  of  good  and  lawful  men  of  the  neighbour- 
hood. Which  method,  of  liquidating  the  amercement 
(o  a  precife  funi,  was  ufually  performed  in  the  fuperior 
courts  by  the  alTciTmcnt  or  njb<rmm  nf  the  coroner*  ft 
jworn  officer  choftn  by  the  neighbourhood,  under  the 
equity  of  the  flat,  fttft*  i.e.  iS,  and  ih-n  the  judges 
tftrcatedthem  into  thr  Exchequer.  F.  3ft  76-  But  in 
the  court- tret  and  court  baron  it  is  Uilt  pcrlurmcd  by 
tjfiittn  ot  fuHpYs  Jworn  io  »J$cit>  that  is,  tax  and  mo- 
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derate  thegtxcral  amercement  according  to  the  particular 
crrcuinthnces  of  the  offence  and  the  offender  :  the  af- 
feeror's  oath  h  conceived  in  the  very  terms  of  Magna 
Char/a*  Fhzb.  Sunt,  c  u.  Amercements  impofed  by  the 
fuperior  courts  on  their  own  officers  and  ininiUcr*  were 
affcered  by  the  judges  themfetve^;  but  when  a  pecuniary 
mulfl  was  inflicted  by  them  00  a  Granger  (not  being 
party  to  anv  fini)  U  w«s  then  denominated  a  Fine.  8  R<rf>. 
40.  And  the  uqtien:  praclice  ws*,  when  any  fuch  hinewas 
impofed,  to  inquire  by  a  jury  quantum  in(la  r<i'nh,Y  vaL.it 
per  annum,  fai va  jufltntat'usne  Jua  et  uxvrii,  ct  li&efo'um 
Jkahak  Gila*  Exeb  c.  e.  And  fince  the  diftife  of  fuch 
inquelt  it  is  never  ulUoii  to  nfTcfs  a  larger  Fine  than  a  man 
is  able  to  pay,  without  touching  the  implements  of  his 
livelyhood;  but  W  inflict  corporal  punilhment,  or  a  limit- 
ed impnfonment,  inflead  of  futh  Ftnc  as  might  amount  to 
imprisonment  for  life.  And  c his.  is  tfie  reafon  why  Fineiin. 
tltcXmg^scourt  are  frequemlv  denominated  Ranfoms,  be- 
caufe  the  penalty  mullotherwife  fjll  upon  a  man's  pcrfon 
unlefs  it  be  redeemed  or  ranfomcd  by  a  pecuniary  Fine. 
Mrr.  r.  5.  $  3;  tetttii.  Efr.  5  75*—  According  to  an  an- 
ticnt  maxim ,  qui  nut  hzbet  in  ctiatunS  htaj  in  cvrp&e.  Yet 
where  any  ftacote  fpe,kks  b^th  of  Fine  and  ran  mm,  it  is 
holden  that  the  ranfum  lliall  be  treble  to  the  Fine  a; 
leaft.  Djtr  231. — See  4  C&ttm*  378—380. 

I.  U  rho  .'.?ay  ji«e  and  amerce,  andfw&bat. 
II.  Fitirjj  Sec.  tr.aj  be  mitigated         aggravated } 

as  ai/a  btiv  thy  may  hi  rtCQverrJ,  and  to  xvbem  ibty 
we  payable. 

L  Where  a  ftaiue  impofes  a  Fine  at  the  will  and 

pleafure  of  the  king,  Mai  is  inurndoi  of  his  judges, 
who  arc  to  impofti  the  Fine.  4  fnjtm  Ji.  Courts  of  re- 
cord only  can  jiie  and  imp™ fa  a  per  Ton,  (except  as  after- 
mentioned).  And  fuch  a  court  may  fine  for  an  offence 
committed  in  conrt  in  their  view,  or  by  conidlion  of  the- 
pirty  recorded  in  conrt.  1  LiU.A6.6zi.  A  man  malt  be 
fined  and  imprifoned  for  all  contempts  done  10  any  court 
of  record,  againfl  the  cummaodmtnt  of  the  king's  writ* 
Gfe,  9  Rtp.  bo. 

If  a  perfon  is  arretted  coming  to  the  courts  of  jufUee 
to  anfwer  a  writ,  the  offcm.er  doing  it  fhrrl  be  fined  for 
the  contempt:  But  rbere  ha»  been  a  difference  m-do 
where  it  is  done  by  the  plain  "fF  in  the  writ,  and  a 
itr.inger.  who  it  is  faid  fba!l  not  be  riacd.  9  H,  6*  t,  jj  : 
1  Daw.  469* 

If  an  olhver  of  the  court  neglefls  his  duty,  and  gives 
not  due  attendance  ;  a  clerk  of  the  p;a;c  doth  not  draw 
an  indictment  well  in  matter  of  ferni,  01  return  thereof, 
upon  a  certiorari  to  remi/Ve  ih-;  indictment  in  D.  R  ;  if  a 
IherifF,  $3V.  m.<ke  an  infumcienc  return  of ^a  bobcat  tsrpui 
iflumg  out  of  B.  R,  Uc*  or  ifjaflico  of  the  peace  proceed 
on  an  indictment  after  a  certiorari  ilfued  to  remove  iho 
indictment ;  ihe  court  may  fine  them.  iLit.bzo.  Wh^n 
a  juror  at  the  bar  will  not  be  fworn,  he  may  be  fined, 
j  fi.  And  if  one  of  the  jury  depart  without 

giving  bis  verdict;  or  any  of  the  j'm  give  tneir  verdict 
to  t  hi:  court  before  they  are  all  agreed,  they  may  be  fined, 
8  J  ■■  •.  jft  ;  40  A. '  10. 

AJf .1  the  ihrrirfin  hi*  torn,  and  thelreward  of  acourt- 
ieet,  have  a  diicretionary  power*  either  to  award  a  Fine, 
or  amercement  for  contempt  to  the  court ;  as  for  a  fuitor'st 
refufmg  to  be  fworn,     .  and  the  tteward  of  a  court- leec 

may 
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may  either  amerce  or  fine  an  offender,  upon  a  preferment 
EsV.  for  an  offence  not  capital,  within  his  jurh'di&ion. 
Kt/liv.  66  :  Kit.  bin  43 ,  c  1 . 

ic  isfiid,  tout  feme  courts  imy  imprifon,  but  not  fine, 
as  the  conftables  at  the  petit  fflions.  !  1  Co.  44  :  1 

tl  C§  4 3  A!fo  fome  courts  cannot  fine  or 
impnlbn,  but  nnerce,  as  the  county,  hundred,  Esfc  ll 
C>-  43  &  But  fome  courts  can  neither  fine,  imptifon, 
nor  amerce;  as  ecclefiullioal  couus  held  before  the  Ordi- 
nary, archdeacon,  cjf..  or  ilicir  cominiiVaries,  and  fuch 
who  proceed  according  to  the  Canon,  or  CtziJ  Lau>.  11 
C*.  44  a. 

livery  court  of  record  may  enjoin  the  people  to  keep  fi- 
lenee  under  a  p  un  ;  and  iiripoffi  realbnaole  Fines,  not  only 
on  luch  as  flu!l  be  convicted  before  them  of  any  crime, 
on  a  format  piofecution,  but  alfo  on  all  fuch  as  fhaW  be 
guilty  of  any  contempt  iri  the  face  of  the  court;  as  by 
giving  opprobrious  language  to  the  judge,  or  obttinatelv 
refuting  to  do  their  duty  as  officers  of  the  court  11//  6. 
1 2  b:  1  Rot.  Ah.  a  19  ;  8  Co.  38  :  x  t  Co.  43  :  Cro  E/ia. 
5M  :  1  Sitl  14c. 

If  a  dead  body  in  prifon,  or  other  place  whereon  an 
inquell  ought  to  be  taken,  be  interred,  or  fufrered  to  lie 
fo  long,  that  it  putiifv,  before  the  coroner  hath  viewed  it. 
the  gaoler,  01  townlhip  fliall  be  ameucd  \  Kth.  278: 
2  Hawk.  P- C  If  any  homicide  be  committed,  or  dan- 
gerous wound  given,  whether  with  or  without  malice,  or 
even  by  mi  fad  venture,  or  in  fclf-delence,  in  any  town,  or 
in  the  lanes  or  fields  thereof,  in  the  day-time,  and  the 
oflVndcr  efcape,  the  town  fliall  be  amerced;  and  if  out 
or"  a  town,  the  hundred  mall  be  amerced.  3  L.jl  53: 
4  Jnfl.  183  :  Cro.  Car.  252  :  3  Leon.  207  :  2  l.jl.  315  : 
Dvc  2 1  o. 

Betides  Fines  impofed  for  offences,  it  feems,  thit  regu- 
larly there  was  a  Fine  or  amercement  in  all  .ictions ;  for  if 
the  plaintiff  or  demandant  did  not  prevail,  it  was  thought 
rcafonablc  thdt  he  ftiould  be  punilhed  for  his  unjuil  vex- 
ation ;  and  therefore  there  was  judgment  againlt  him, 
quid  Jit  in  mifericorJia  pro  faljo  t/amcie.  8  Co.  39:  F.N. 

1  fence  whrn  the  plaintiff  takes  out  a  writ,  the  InerilT, 
before  the  return  of  it,  was  formerly  obliged  to  take 
pledges  of  prokcucion,  which,  when  Fines  and  amerce- 
ments were  conhderabie,  were  real  and  reiponliblc  per- 
lons,  and  anfwerable  for  thofe  amercements ;  but  b?ing 
now  fo  very  intonfiderable,  that  they  are  never  levied, 
they  are  only  formal  piedgea  entered,  jobn  Die  and 
Rj.baxl  Roe.  I  Sound.  227.  See  thu  Diet  tit.  Bail. 

In  all  actions,  where  the  judgment  is  againll  the  de- 
fendant, it  was  to  be  enicred  wtih  a  mfaicorJia,  or  a 
ca.iatur;  and  herein  the  difference  is,  that  if  it  be  an 
action  of  debt,  or  founded  on  a  contract,  the  entry  is 
idco  in  miferkoidia,  without  affeCirg  any  fum  in  certain, 
which  was  afterwards  aHcercd  by  the  coroners  in  the 
proper  county ;  bur  if  it  were  "motion  of  trefpsnu  the 
court  ftt  the  Fine,  and  levied  it  by  a  capiatmr.  8  1  o  to: 
I  Rot.  Abr.  2t2,  219  :  Cro.  Eiht.  844  :  Cm  Jac  255  : 
Therefore, 

In  actio  n  s  quart  vi  tt  arm'**  as  rrefpafs.  and  the  like; 
if  judgment  pais  agamit  me  defendant  in  a  court  of  re 
coiw,  he  lha  1  be  fincu.  8  Aep.  5.9  Uur  in  actions 
which  five  not  lorr.r thing  ol  lor.c.  or  liaud,  or  de.ei- 
to  the  court  ;  \i  'he  defenda  [t  j  '  he  hrit  uay  he  i 
called,  and  lender  the  thii  g  d^mandnl  to  the  pUwtiflF, 


he  is  nor  to  be  fined.  4  49 :  8  Rep.  59.  6c.  99 :  J 
Ajf.  9 :  22  AJf.  82  :  l  Dan  v.  Abr.  471:1  Vent.  1 1  £>. 

All  enpiatv.r  Fines  are  taken  away  by  Siat.  4  :?  5  //'. 
U  M.  c.  iz.  :e:  title  Capiat  fix  /•*■£■. 

II.  A  Fine  may  be  miiig3ted  the  fame  term  it  was  fcr, 
being  under  the  power  of  the  court  during  that  time; 
but  not  atierward*.  T.  Rajtm.  '76.  And  Fines  afoiTed  in 
court  by  judgment  upon  an  information,  can  no!  be  after- 
wards mitigated.  Cro.  Car.  251.  if  a  Fine  certain  is 
impofed  by  rtatute  on  any  conviction,  the  court  canr.ee 
mitigate  it  ;  but  if  the  party  comej  in  before  conviction, 
and  lubmits  to  the  court,  they  may  al7Hs  a  leis  Fine;  for 
he  is  ^not  oenvided,  and  perhaps  never  might.  The 
court*  of  Exchequer  may  mitigate  a  Fine  certain,  b?:aufc 
it  is  a  court  of  equity,  and  they  have  a  privy  feal  fjr  it. 
3  S„/t.  33. 

If  an  ex  eflive  Fine  is  impofed  at  the  fei?;on«,  :t  may 
be  mitigated  at  the  King's  Bench.  1  Vent.  336.  A  de- 
fendant being  indicted  for  an  aflault,  cor.feiTed  it,  and 
fubmitied  to  a  (mall  Fine;  and  it  was  aujucged  that  in 
fu:h  a  cafe  he  may  produce  affidavit!  to  prove  on  the  pro- 
fc  utor,  that  it  was  fen  aj/anlt,  and  that  in  mitigation  of 
the  Fine  ;  though  this  cannot  be  done  after  he  is  found 
Guilty,  i  Salk  55.  If  a  perfon  is  found  Guilty  of  a 
mifdemeanor  upon  indidmcnt,  and  fined,  he  cannot 
move  "to  mitigate  the  Fine,  unlefs  he  appear  in  perfon  ; 
but  one  abicn:  m  »y  fubmit  to  a  Fine,  if  the  clerk  in  «.ourc 
will  undertake  10  pay  it.  1  Vent.  209,  207  :  1  Salk.  55  : 
2  Hnuk.  446. 

It  is  a  common  practice  in  the  court  of  B.  R.  to  give  a 
defendant  leave  to  fpeak  with  the  profecutor,  i.  e.  to 
make  fatisfaclion  for  the  colls  of  the  profecution,  and 
alfo  for  damages  fullaincd,  that  there  may  be  an  end  of 
fuit? ;  the  courr  at  the  fame  time  mewing,  on  tha:  account, 
an  inclination  to  fet  a  moderate  Fine  on  bchdf  of  the 
King.  IVootPs  l'i .'.  653.  And  in  cafes  where  colts  are 
not  given  by  lasv,  alter  a  profecutor  has  accepted  colts 
from  the  defendant.,  he  cannot  aggravate  the  Fine ;  be- 
caufe  having  no  right  to  demand  colts,  if  he  takes  them, 
it  mall  be  intended  by  wav  of  lati?fa:lion  of  the  wrong. 
2  ft  P.  C.  292.  Sec  this  Diet,  title  Co/is. 

All  Fines  belong  to  the  King,  and  the  reafon  is,  becaufe 
the  court i  of  jufiice  are  fup/otteJ  at  bis  ebarge;  and  where- 
ever  the  law  puts  the  King  to  any  charge  for  the  fupport 
and  protection  of  his  people,  it  provides  money  for  that 
purpofe.  BraQ.  129.  When  a  perfon  is  fir.v.d  to  the 
King,  notwi'.hiUriding  the  body  -ematns  in  prifon,  ic  is 
faid  the  King  mall  be  fatisfied  the  Fine  out  of  the  offen- 
der's ellatc.  4  Leon.  c.  393. 

By  the  Common-law,  the  King,  or  Lord  may,  at  their 
election,  dillraio,  or  bring  an  action  of  debt  for  a  Fine  or 
amercement.  Cro.  Etin.  58 1  :  So<vii  93  :  Raft.  Er.t.  151, 
553,  006  :  2  H.  4  24  u  :  IO  H.  6.  7  :  Raym.  68.  But 
with  refpect  to  Fines,  fet  in  inferior  courts,  every  avowry, 
or  de Juration  01  this  kind  ough:  exprefsly  tolhen,  that 
the  ofitace  was  committed  within  the  jurnutction  of 
the  court,  for  if  it  were  not,  all  the  proceedings  were 
coram  non  juaicc,  anc  a  court  (hall  net  be  prcfumcd  to 
nave  jurifdictton  where  it  doth  not  appear  to  have  one. 
tub.  129:  Raft.  Ent  553:  Cj.  Ett.  572.  Alfo  it  is  ad- 
••i fable  10  allerige,  that  the  offence  was  committed,  as 
well  as  prefen  td,  and  to  (hew  ihc  names  cf  the  pre- 
feniors  and  the  aiTecrors  in  fctting  forth  a  prcfentment 
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or  affcermrnt,  and  alfb  to  fhetv  that  proper  notice  was 
git-en  of  holding  the  court*    But  fur  this,  See  Hawk. 

J3.  L\ 

Or  MRiiiion  right,,;!  ttiftrefs  ii  incident  to  every 
Fine  and  atnercrment,  in  a  torn  or  lect,  for  offences 
ifchnln  the  jesifdiftion  thereof;  but  if  the  offence  were 
only  the  ntjjcil  of  a  duty  created  by  cuftom*  and  of  a 
r+te  nature,  ii  is  clear,  that  thtre  muft  be  a  tttftwt 
~,7ni  *  ci''J?tr:fit  and  pcihaps  fuch  cuftom  is  alio  ne- 
ceferv,  though  the  duty  be  of  a  public  nature.  2  Haivk. 
P.  C 

Aifo  the  Sheriff,  or  Lord  may  for  fuch  Fines  or 
Vncrccments  diUrain  the  goods  of  the  offender  even  in 
ihe  highway,  or  in  land  not  holdcn  of  rhe  lord,  tintefs 
fuch  land  be  in  the  poffcllion  of  the  crown,  1  RcL  Ah* 
670:  1  I»Jt.  104.  Bat  fu.h  Pines  and  amercements  br- 
tig  for  a  pet  fu na!  offence,  110  Granger's  bcatls  can  law- 
fuily  be  dillrained  for  them,  though  they  navejjeen  le- 
rant  and  couclunt  upon  the  lands  of  the  offender.  Oican 
1 46  :  .Vty  20. 

A  joint  sward  of  one  Fine  againlt  divers  perfons  it 
erroneous;  U  ought  to  b=  fcveral  agaiutl  each  defendant, 
frr  ofhf  rivife  one  who  hath  psid  his  part  might  be  eon- 
tin  Lied  in  prifSn  till  the c  her*  have  paid  theirs,  which, 
would  be  in  eflefl  to  punifh  f>>r  the  offence  of  another. 
2  t^wlt-f  Pw  C  Fines  to  the  King  are  tftcaitd  into  the 

FIXES  ro  the  BEi-K'c  ;  Finis  It  %,]  Under  this  head 
are  intludtd  Fines  for  crigut^l  itrin.  On  originals  on 
trefpafi  on  the  cafe,  where  the  damages  are  laid  above 
aoI.  a  Fine  ii  paid,  vis*  from  40/.  damages  to  jco 
marks,  (66/.  ij;,  4^.)  6s.  &d.  Front  J 00  mark*  to  100/. 
the  Fine  is  to:*  From  100/,  to  zoo  marks  1 3  J,  4^ 
Prom  zzo  to  2$0.marlti>  i6r,  U.  from  jS0  ttf  300 
rvaks  or  200/.  it  is  1  A  Pine;  and  fa  for  every  too 
irurkb  more,  you  pay  6  1.  8  ./.and  every  100/  further  1  or. 
Every  100/.  pay*  10  r.  Fine,  ft.  M.  6.  Hf.  &f  M.  Fine? 
arc  alio  paid  for  original  writs  in  &bi ;  fur  every  writ  of 
40/.  debt,  6  r.  6  A.  and  if  it  be  of  icj  marks  but  6j* 
£  and  for  every  ico  marks'  6  r,  8  //.  £cV  alio  for  every 
writ  of  ptea  of  land,  if  it  be  net  a  writ  of  right  patent, 
which  is  for  the  yearly  value  cf  5  marks,  6  s*  Hd.  and 
fo  according  lo  that  rate.  19  H*  6,44:  7  H.  6.  33  ;  AVcy 
j  1  j. 'Sec  title         jf*  Lands. 

Fin*  itos  c^ritnoo  fro  PU  LCH  K  ?lacita^dq,  A 
writ  to  inhibit  «*[it<.rt  of  courts  to  take  Fines  fur  fair 
/.W«tf.  J?rp-  0%  179. 

Fine  CAi'USDO  Pfto  Toms,  &e.  A  writ  lying  where 
a  pe.'ibn  upon  ccnvitUon  of  any  offence  by  jury,  bath 
his  Icr.Ai  and  qetdi  taken  into  the  K-tn^'s  ham],  and  his 
body  ss  commixed  10  p.ifon  ;  to  be  remitted  his  impri- 
fonnientt  and  have  his  lands  and  goods  redelivered  htrn> 
on  obtaining  favour  for  a  fum  of  mouev,  &<.  Rtg*  Ofig* 

2'       o  ^      ■    u  r 

Fivefk.0  Rf,ois;s isiN a  CAPtE^nA,  A  writ  that  lies 

fur  the  relcafe  of  one  impriloned  lor  a  n/fffifri,  on  pay - 
mint  of  a  reafonahlc  Fine.         0>ig.  a 

Fjnz  Force,  Is  where  a  perfjn  is  -fififj  to  dn  ihat 
whi-h  he  can  no  wavj  h^.p  ;  fo  in.it  it  fetios  to  fignifi  an 
abfolute  neceiSty  or  c^ntirntnt  not  avoidable*  Old  Nut* 

FiNfrvE,  j  o  x  ine,  or  p«y  a  Fine  upnn  cotnpofition, 
and  making  fj-isf  icri  jn,  The  famu  with  Ji ;ew /.isn't, 
mr  ntionc-d  in  leb*  H.  1.^53.  And  io  Btrnjuau,  /♦  it  05 
anu  j a  H}.ed<mtj>. 


FIRE, 

FINITrO,  Death,  fo  called  j  becaufe  vUa  finuur 

FfNORS  or  GOLD  and  SILVER,  Arethofe  prrfon* 
who  purify  and  feparate  gold  and  filver*  frum  toarlcr 
metals,  by  fire  and  water.  They  are  not  to  allay  it; 
or  fell  the  fame,  fave  only  to  the  mailer  of  the  minti 
gold  fin icta,  Ofe.  fat.  4     jt  f.  2. 

FJKDFARE  and  HRDWITE;   See  fcdfan  and 

Fr<d.  feff. 

FIRDERINGA,  A  preparation  to  go  into  the  army. 

FIRE  and  FIRE-COCKS.  By  jlnt.  [4  Geo.  3. 78, 
(tlie  Lit  building  ad,)  Churchwardens  in  Lwdw  and 
within  the  bills  of  mortality,  are  to  fix  jfrt  jeeh,  C^c. 
at  proper  diilances  in  Jtreers,  »nd  ke=p  a  brgc  engine  and 
hand  engine  tor  e^tinguifhing  lire,  under  the  penalty  of 
10/.  §  75.  And  to  pic  mi  fires,  workmen  in  the  city 
of  Landett,  mutt  ertt'J  jMrty-Wnltt  b'.'iwccn  buildings 
of  brick  or  fiefi*,  of  a  certain  thicknef*,  t$t,  under 
penabies,  iuHi^ed  by  various  fcttions  of  the  aft*  On  ihe 
breaking  out  of  aay  fire,  all  the  conftablc*  and  beadles 
Jlxall  repair  to  the  pia  e  with  their  Haves,  and  be  affuling 
in  putting  out  ihe  fame,  and  caufmg  people  to  work, 
§  85.  No  aftion  fhsll  be  had  again \\  an>'  ttrion  in  tybofe 
haul?  or  chamber  a  fire  mail  accidentally  begin.  §  £6. 
See  this  Did-  tide  fflaj£t%  2nd  sifofia?,  6  Ann.  £  31,  now 
faid  to  be  in  sue  perpetual.  1  In/}.  530.  in  m.  7. 

By  the  laid  ftat.  j  {  Gro.$  t  Rewards  for  aflaftance 
are  payablr  to  ihe  fijil  furnco  Jc  10  j  — To  thefirrt  engine 
n:t  qe  fading  30  s. — The  fecond  not  exceeding  10  j. — The 
third  tor. — To  be  paid  by  the  churchwardens  or  over- 
feers,  but  net  withuut  ibe  approbation  of  an  alderman 
or  juJlice  of  the  peace.— The  churchwardens,  fjft\  10  be 
repjid  by  the  inhibitant  if  the  fire  begins  in  a  chimney, 
1  ,  77,  7#  — Irtfurance  offices  may  lay  out  the  in* 
furance  in  rebuilding  the  premifes,  if  the  parrv  fufrertng 
does  not  give  fecurity  to  t3o  fo :  or  in  cafe  of  dlfagt^e- 
mcnt,  not  feet  Jed  within  60  djys,  § 

Firemen  exempt  from  being  imprefitJ  §  3i--^Peoalty 
on  fervants  firing  houfes  by  negligence,  100^  or  i3 
mnnihs  imprilonmenr  §  84.  KeLlrictJon^  on  hoiling  tur- 
pentine,  z:  Geo.  3.  c  77,  See  this  Dicl.  tit.  Arfoxi  Bunt* 
ins  ;  sf'j'o.i, 

Fl KEBARE,  Sax,]  A  h.^n  or  high  rower  by  the 
fea  fide^  wherein  are  continual  lights,  either  to  direct 
failors  in  the  night,  or  to  g^ve  warning  of  the  approach 
of  an  enemy.  See  title  Bta.w. 

HREBOTE,  Fuel  for ftrhrg  for  neceffary  ufe,  allowed 
by  law,  to  tenanti  out  of  the  lands,  fjfr,  granted  thent* 
See  Etfo  vtrs, 

FIRfi -ORDEAL,  Sec  title  0,,£*/. 

1 1Kb.  WO  R  lis.  No  perl  on  whatfoever  (halt  make, 
fell,  &c.  fujuihbs;  rockets,  ferpents,  t^r,  orcafes,  mould*, 
&c.  fur  making  luch  fquibbs,  and  every  fuch  offence 
Ehall  be  adjudged  a  cox*ttit>tt  wjiuscc,  and  perions  making 
or  felling  rquiubt  fhall  foifeit  5  / 

PerTons  throwing  or  riring  [qulbbs*  &*r.  or  fuffering 
them,  £jff,  to  he  thrown  or  fired  from  their  houles  incur 
a  penalty  of  tqj.  LUeewife  perfons  throwing,  calling  or 
firing,  or  aiding  or  affixing  in  the  throwing,  catling  or 
firing  of  any  fquibbs,  rockm,  ferpents,  or  other  fire- 
work*, in  or  into  any  pufi'k  llreet,  hotife,  Jbop,  rit'rr, 
highway,  road  or  Br-ffag'-,  incur  the  like  penalty  of  20  s* 
and  on  non* payment  may  he  committed  to  the  huufe  of 
J  correction,  Siat.  9  £S  10  W*  %>  <  7. 

This 
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This  fhtute  docs  not  take  from  any  perfon  injured, 
by  throwing  of  fquibbs,  &c .  the  remedy  at  Common-law ; 
for  the  party  /nay  maintain  a  fpecial  aclion  on  the  cafe 
or  Mfpait,  \sfc.  for  recovery  of  full  damages. 

FiRMA,  Visuals  or  provifrons;  alfo  rent,  cjfr.  See 
title  Faun 

FIRM  A  ALBA,  Rent  of  lands  let  to  farm,  paid  infilver, 
not  in  provifion  for  the  lord's  houfe.  See  Alba  Firma. 

FIRMA  NOCTIS,  A  cullom  or  tribute  anciently  paid 
towards  the  entertainment  of  the  King  for  one  night,  ac- 
cording to  Domefday. — Comes  Maim  T.  R.  E.  rtiUtbat 
firmam  wuui  HOCUS,  fife.  i.  e.  provifion  or  entertainment 
for  one  night,  or  the  value  of  it.  Temp.  Reg,  Edxo.  ConftJ}'. 

FIRMAM  REGIS,  Anciently  pro  villa  regia,y<«  regis 
manerio.  Spelm. 

FIRMATIO,  Firmationis  Temput.  Dee  feafon,  as  op- 
pofed  to  buck  feafon.  31//.  3.  FUmatio  fignilies  alfo  a 
fupplyint;  wiih  food.  Leg.  foe,  cap.  34. 

FIRMURA,  Free  fit  mage,  Pr.de  Crefjs  gave  to  the 
monks  of  Bhtb,  a  mill,  cum  libera  Jirmura  of  the  dam  of 
it.  Reg.  de  Bhtb.  This  has  been  interpreted  liberty  to 
fcour  and  repair  the  mill  dam,  and  carry  away  the  foil, 
&c.  Blount. 

FIRST-FRUITS,  Primitive.]  The  profits  after  avoid- 
ance, of  every  fpiritual  living  for  the  firtl  year,  according 
to  the  valuation  thereof  in  the  King's  books.  Thefe  were 
given  in  ancient  times  to  the  Pope  throughout  all  thriven - 
dom ;  and  were  firft  claimed  by  him  in  Enyland  of  fuch 
foreigners  as  he  bellowed  benefices  on  here  by  way  of 
provifion  ;  afterwards  they  were  demanded  of  the  clerks 
of  all  fpiritual  patrons,  and  ac  length  of  ail  other  clerks 
on  their  admifiion  to  benefices :  but  upon  the  throwing 
off  the  Pc/e's  fupremacy  in  the  reign  of  Hen.  VIII.  they 
were  translated  to,  and  veiled  in,  the  King  ;  as  appears 
by  the  Stat.  26  H.  8.  c.  3  ;  and  a  new  valor  benefcio/um, 
was  then  m^de  by  which  the  clergy  are  at  prefent  rated. 
This  valor  benefit iorum  is  what  is  commonly  called,  The 
King's  books:  a  tranfeript  of  wl.kh  is  given  in  Eelon's 
STbe/aurut  and  Bacon's  Liber  Regis.  And  for  the  ordering 
thereof,  there  was  a  court  erected,  32  H.  8,  but  difiblvcd 
foon  after. 

Though  by  Stat*  1  Eliz.  c.  4,  thefe  profits  are  reduced 
again  to  the  crown,  yet  the  court  was  never  reilored  ; 
for  all  matters  formerly  handled  therein,  were  transferred 
to  the  Excbtquer,  within  the  furvcy  of  which  court  they 
now  remain. 

By  Stat.  26  //.  8,  the  Lord  Chancellor,  Bilhops,  &c. 
are  im powered  to  examine  into  the  value  of  every  eccle- 
fiiiilical  benefice  and  preferment  in  their  feveral  diocefes  ; 
and  clergymen  entered  on  their  livings  before  the  FUJI 
fru-ts  are  paid  or  compounded  for,  are  to  forfeit  double 
value.  But  Stat.  1  Eliz.  c .  4,  ordains,  that  if  an  incumbent 
on  a  benefice  do  nor  live  half  a  year,  or  is  ouiled  before  the 
year  expire,  his  executors  arc  to  pay  only  a  fourth  part 
of  the  Fit 'ft  fruits  ;  and  if  he  lives  the  year,  and  then 
dies  or  be  oiificd  in  fix  months  af'er,  but  half  the  Firit 
frutr*  (n.»ll  be  paid  ;  if  a  year  and  a  half,  three  quarters 
of  then.;  and  if  two  yet rs  then  tbe  whole  ;  not  other- 
wife.  I  he  archciihops  and  bifhops  have  four  years 
allo.vcd  for  the  payment,  and  fliall  pay  one  quarter 
every  year,  if  they  live  lb  long  up -n  the  biftKprck:  other 
Djgoiuries  >»»  tne  c)  urch  pay  theirs  in  the  f.me  manner 
as  rt».ti»rs  and  vicar*.  By  tke  Stat.  27  H  S.c.fl,  no 
tenths  are  10  be  paid  for  the  fiift  year,  as  men  the  i  .  jt 


fruits  are  due,  and  by  feveral  flatutes  of  June,  if  a  bene, 
fice  be  under  50/.  per  annum  clear  yearly  value,  it  fhall 
be  discharged  of  the  payment  of  FUJl-fruits  and  tenths. 

This  Queen  alfo  reftored  to  the  church  what  had  at  firft 
been  thus  indirectly  taken  from  it,  not  by  remitting  the 
tenths  and  Firft.fiuts  entirely,  but  by  applying  thefe 
fuperrluities  of  the  larger  benefices  to  make  up  the  de- 
ficiencies of  the  fmallcr ;  for  this  purpofe  (he  granted  a 
charter,  confirmed  by  Siat.  z  Ann.  c.  tl,  whereby  all 
the  revenue  of  the  Fnjl-fuits  and  tenths  is  verted  in 
truflces  for  ever,  to  form  a  perpetu.nl  fund  for  the  aug- 
mentation of  poor  livings,  under  50/.  a  year.  This  is 
ufually  called  Queen  Anne's  bounty,  which  has  been  Hill 
further  regulated  by  fubfequent  ltatutcs ;  though  it  is  to 
be  lamented  that  the  number  of  fuch  poor  livings  is  fa 
great,  that  this  bounty,  extenftve  as  it  i?,  will  be  flow, 
and  almolt  imperceptible  in  its  operation;  the  number  of 
livings  under  50/.  certified  by  the  bifrmpsat  the  commence- 
ment of  the  undertaking  being  5597  ;  the  revenue*  of 
which,  on  a  general  average,  did  not  exceed  ill.  per  ami. 
See  1  Cvmm.  285,6.  cum  not  is  ib. 

FISH,  FISHERIES   ano  FISHING. 

Many  acts  of  parliament  have  been  made  to  regulate 
domeUk  and  foreign  filhcries,  and  the  fale  of  Sfn. — The 
following  is  a  very  general  abridgment  of  them. 

By  Stat,  t  Eliz.  e.  17,  (made  perpetual  by  St.  3  Car.  l. 
<.  4, )  No  fifherman  fhall  ufe  any  net  or  engine,  10  dertroy 
the  fry  of  fifh  :  and  perfons  ufing  nets  for  that  purpofe, 
or  taking  falmon  or  trout  out  of  feafon,  or  any  filh  un- 
der certain  lengths,  are  liable  to  forfeit  20  r.  and  juf- 
tices  of  peace,  and  the  lords  of  lects  have  power  to  put 
the  acts  in  force.  By  Stat.  2  11.6.  c.  15,  No  perfon  may 
fallen  nets,  &c.  acrofa  rivers  todeflroy  fifh,  and  diiiurb 
palTage  of  veiTels,  on  pain  of  5/ — By  Stat.  31  H  8. 
e.  2,  None  fhall  fifh  in  any  pond  or  mote,  &c.  without 
the  owner's  licence,  on  pain  of  three  months  imprifrn- 
ment.  Under  Stmts*  22  &  23  Car.  II.  c.  25,  and  4  //'. 
&  Al.  c.  23,  No  perfon  (hall  take  any  fifh  in  any  river, 
without  the  confent  of  the  owner,  under  the  pertain  of 
10/.  for  the  ufe  of  the  poor,  and  -treble  damage  to  the 
party  grieved,  leviable  by  diltrefs  of  goods ;  and  for  want 
of  dillrcfi,  the  offender  is  to  be  committed  to  the  houfe  of 
correction  for  a  month:  ajfo  nets,  angles,  If  e.  of  poachers 
may  be  feized,  by  the  owners  of  rivers,  or  by  any  perfons 
by  warrant  from  a  jultice  pi  peace,  He.  See  tit.  Gam  ;  and 
fofl,  Fijhing%  right  of. 

By  St.  5  Geo.  3.  c.  14,  Perfons  flcaling  ordellroying  fifli 
in  filh-ponds,  or  receiving  flolen  fifh.  .ire  to  be  nanj ported 
for  feven years.  See  tit.  B Lei  Art. — And  a  forfeiture  of 
5  /.  to  the  owner  of  the  fifhery,  is  made  payable  by  perfons 
taking  or  deftroying  (or  attempting  fo  to  do)  any  fifh  in 
any  river  or  other  water  within  any  inclofed  ground  be- 
ing private  properly. 

The  Stat.  4  (*f  5  Ann.  c.  21,  was  made  for  the  incr-./e 
and  prcferva  ion  of  falmon  in  rivers  in  the  counties  of 
Soutbampton  and  Wilts ;  requiring  tha;  no  falmon  be  taken 
between  the  ill  of  Augtejt  and  1  2th  of  NoKmbu,  or  un- 
der hze,  Ufe.  And  by  i>tat.  I  Co.  1.  c.  18.  (altered  as 
to  the  river  Ribble,  by  Stat.  23  Geo.  2  r.  26.)  S.ilmon 
taken  in  the  rivers  Senri,  Dec,  h  e,  Were,  Vu;<-  ,v.c. 
are  to  be  18  inches  long  at  leaft:  or  the  pcrfnns  catching 
them  fluli  forfeit  5/.;  and  fea  filh  told  mull  be  of  the 

length 
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length  following*  '  iz.  jlret  and  turhot  16  inches,  brilJ 
and  pearl  14,  codlin,  bafs  and  mailrt  12,  foie  and  place 
P,  fl  >unde:s  7,  whiting  6  inches  long,  life,  on  pun  of 
forfeiting  20 1.  to  trie  poor,  and  the  filh.  Bv  iVvf.  ()  G/e.  2. 
« .  5  3,  Perl'ons  that  import  any  filh,  contrary  to  the  1  Geo{  1. 
c.  18,  for  better  preventing  fnjh  filh  taken  by  fatigue*  t 
being  imported  into  this  kingdom.  l£<.  fhall  forfeit  too/, 
to  be  recovered  in  the  courts  at  I'\J}rnit.<'.  ' ,  one  moiety 
to  informers,  and  the  other  to  the  pqor  ;  and  mailers  of 
I  macks,  hoys,  boats,  Etfe.  in  which  the  fi fl*  lhall  be  im- 
ported, or  brought  on  more,  forfeit  50/ 

Betides  the  above,  thus  particularized,  the  following 
ftatutes  relate  to  the  fame  fubjccY — Jt'tfm.  2.  (13  R  i.) 
c  47,  and  13  2.  r.  19,  as  to  Salmot  and  their  fence 
months. — 31  E.  3.  ft  z.  e.i.  and  35  £.  3,.  (Ordm.  ofH<> 
rings)  as  to  forcll.il.ing  Heniegs. — 31  E.  3./".  2.  r.  2,  id- 
ling of  herrings  at  Tarmoutb. — /./.  c.  3.  as  to  St»ci  fjh  and 
S  d-r.on. — 17  Ji.  2.  c,  9,  appoints  jufliccs  to  be  conlcrva- 
tors  of  rivers. — 14  H.  6.  c.  6,  as  to  foreigner*  felling  filh. 
— 22  £  4  r.  2 :  II  H.  7.  r.  23,  as  to  pickled  falmon  and 
herrings. — 2  ^  3  £.  6.  c.  6,  forbids  the  granting  licences 
to  filh  in  foreign  parts.— 5  Eliz..  f.  5,  as  to  toll  ol  filh  — 39 
C,  to,  (continued  by  3  Car.  1.  c.  4,  and  16  La*  1. 
<\  4,  though  repealed  by  45  E'iz.  c.  9,)  as  to  aliens  fifhing. 

—  I  'J.ic.  1.  e.  23,  as  to  trefpafs  by  herring  filher* — 3  foe. 
e.  12,  wears — 13  &  14  Car.  2.  c-  2$,  ISIO  pilchard  filhery. 

—  1  5  Car.  2.  c  16, — Packing  herrings. —  Nr.vfou-Matui 
filhery  —  30  Ca*.  2.  e.  9,  Severn  filhery. — 4  Ann.  e,  15, 

■  filhery. — 2  C<ro.  2.  c.  19,  Ov^rr  filhery  in  Medxay 
(and  fee  tit.  Oyfttrs  ) — 9  G^-o.  2.  c.  3  3,  Lobjier  filhery  on 
the  coaft  of  Scotland. —  1 1  Gro.  3.  e.  27  .  15  Gro.  3.  43, 
Salmon  filhery  in  the  7w«f/.— 16  Gro.  3.  r.  36,  Cornwall 
pilchard  filhery,  and  fee  alfo  5//?/  31  Geo.  3.  45. 

Various  ftatutes  have  been  made  as  to  the  particular 
fupply  and  fale  of  filh  in  London  and  Wtjlmintler,  riz. 

Stat.  17  R.  2.  c.  9,  Appoints  the  Miyor  of  London  con- 
fervator  of  the  '[hornet — Stat;.  10  (J  1 1  IV.  3.  r.  4 :  9  y/w. 

26  :  3  Gro.  2.  r.  27,  and  2  3.  r.  15;  for  regulating 
li  Hinrgati  market  ;  The  Water  bailiff's  duty  ;  and  the 
Fiihmongers'  Company. — A  long  and  particular  Stat. 
22  Geo.  2.  e.  49,  to  eilablilh  an  open  filh  market  in  li'eft- 
minfler  has  not,  it  is  believed,  been  ever  put  in  force.— 
Stat.  30  Geo.  2.  c.  21,  regulates  the  filhery  in  the  Vtamet 
and  Med  way,  and  Stat.  24  G<».  2.  r.  44,  was  pafll-d  to 
protect  oftcen  in  their  duty,  under  the  fcvcral  ftatutes 
againft  foreftallers  of  filh,  WV. — Finally  the  Staff.  29  Geo. 
2.  c.  39,  and  33  Gen.  2.  et  27*  were  made  to  regulate  the 
fale  of  filh  at  the  firft  hand  in  the  filh  markets  in  Louden 
and  IVtfln.  nftr  \  and  to  prevent  falelmen  of  filh  buying 
fifli  to  lell  again  on  their  own  account;  and  to  allow  brct 
and  mrbot,  brill,  and  pearl,  although  under  the  refpcclivc 
dim  niio:i>  mentioned  in  1  Gro.  1.  t.  18,  to  be  imported 
and  f  M  .  and  to  puni/h  perlons  who  lhall  take  or  fell  any 
fpawo,  brood,  or  fry  of  filh,  uniua'.lc  r.ih.  or  filh  out  of 
feaf  n,  or  fmclts  under  the  fize  >  t  five  inches. 

By  this  la-tcr  acl  every  mailer  of  a  vcffel  is  to  give  a 
trtoc  ..tcou:it.>f  the  fcveral  tons  of  filh  brougtu  alive  to  the 
Nore  in  wis  vclfcl,  and  if  after  fuch  arrival,  he  (hall  wil- 
fully di'flro)  or  throw  away  any  of  the  (aid  fifh,  not  be- 
ing unwhoiefome  or  unmarkc\<b'c,  t$c.  he  is  liable  to 
be  committed  to  the  home  of  correction,  and  kept  to 
h..rd  labour  Icr  any  time  not  exceeding  'wo  months  nor 
lefs  than  one.  And  fee  farther  Stat  2  Geo  3  c  15,  for 
the  better  fupplyiug  the  cities  of  London  and  riref.minjl(r 


with  fifh.  by  means  of  Cth  machines,  an  J  to  reduce  the 
exorbitant  price  thereof ;  and  to  protect  and  encourage 
Filhermen. 

For  fo  much  concerning  the  fevcral  national  fifheriei 
as  relate  to  the  commerce  and  navigation  of  the  country, 
See  title  Ntvtgatitn-JAs  V. 

The  NetafpntMamd  l:i(hcr:ej  are  at  prefent  rrgulated 
under  Stats.  \o;J  11  //'.  3.  c.  24,  25  :  15  Geo.  3.  c.  31  : 
26  Geo  3.  e.  26  1  Z$  Geo  $.c.  35  :  29  Geo.  3.  c.  53. 

GretniaiJ  Fi/hery.  4  cjT  5  ^  A/,  r.  1 7  ;  1  An.  ft.  t. 
c.  16  :  26GVo.  3.  c.  41  :  ze)Gtc  3  t.  53  — the  two  latter 
continued  by  3J  Geo.  3.  c.  43  and  32  Geo.  3.  c.  22. 

Southern  Vv'haJe  Filhery.  20Gr«-3.  r.  50:  28  Geo.  3.  c, 
20  :  29  Geo.  3 .  c.  5  3 . 

Britijb  Herring  Filhery.  26  Geo.  3.  t.  81 :  27  G  o.  3. 
t.  10. 

Scotch  Fifhcrics.  1 3  Geo.  1.  e.  30 :  29  G*<0.  2.  r.  23  :  26 
G  o  3.  ic6. 

FISHING,  Rir.HT  or,  as*d  property  op  fi«h.  It  has 
been  held,  that  where  the  lord  of  the  manor  haih  the  foil 
on  both  fides  the  rsver,  xt  is  a  ^ood  evidence  thar  he  hath 
the  right  of  fifhing,  and  it  purs  the  proof  upon  him  who 
claims  a  free  filhery  ;  but  where  a  r'ver  ebb*  and  flows, 
and  is  an  arm  of  the  fea,  there  it  is  common  /•  mUt  and 
he  who  claims  a  privilege  to  himfclf  mull  prove  ir ;  for 
if  trcfpaU  is  brought  tor  liilnng  there,  the  deiendant 
n>  :y  jultify  that  the  place  a  here,  il  an  arm  cf  the  lea,  in 
which  every  Subject  of  our  Lrd  the  king  hath  and  ought 
to  have  free  filhery. 

In  the  Severn,  the  foil  belongs  to  the  owners  of  the 
land  on  each  fide;  and  the  foil  of  tne  river  Y'ban.ct,  is  in 
the  king,  iSc.  but  the  fifhing  is  common  to  all.  1  Mm!. 
105.  He  who  is  owner  of  the  foil  of  a  private  river, 
hath  a  feparatc  or  fcvcral  filhery  ;  and  he  that  hath  ftec- 
fijbery  hath  a  property  in  the  filh,  and  may  bring  apoflef- 
fory  action  for  them;  but  ccm/r.unit  pifcai  ia  is  like  the 
cafe  of  all  other  commons.  2  SJk.  637. 

There  are  three  forts  of  1  ilhcrics  or  /';/r.;  xc/.  Free 
Filhery  ;  Several  (or  feparatej  Filhery;  and  Common  of 
l'jfc.iry. 

Common  of  Pifcary  is  2  liberty  of  ftflung  in  another 
man's  water.  2  Comm.  34.  See  tit.  Cemmm*  A  IVee  Fijb- 
f  v,  or  exclulive  right  of  filhing  in  a  public  river,  is  a 
royal  franchifc  :  this  differs  Irom  a  Several  h'ljhety  \  be- 
caufc  he  that  has  a  fcvcral fijkty  mu!l  alfo  be  (or  at  leatt 
derive  his  right  from)  the  owner  of  the  foil.  It  differs 
alfo  from  a  common  ef  fijlory,  in  that  the  free  filhery  is  an 
exclufive  right,  the  common  of  pifcary  is  notfo;  and 
therefore  in  a  free  fjbe*y  a  man  has  property  in  the  filh 
before  they  are  caught:  in  a  emmon  of  i  fcaiy,  not  till 
afterwards.  2  Ccm/.t.  39,  40  ;  which  fee.  As  to  a  free 
f fitiy  no  new  franchile  can  at  preient  be  granted  of  it,  by 
the  exprefs  provifion  of  Ma^na  Charta,  e.  16  ;  and  the 
franchiic  mult  be  at  lead  as  old  as  the  reign  of  Hen.  If. 
z  Comm.  417.  One  that  has  a  clofc  pond  in  wh:ch 
there  are  filh,  may  call  them  fifcet  fust  in  an  indiclmcnr, 
dfe.  But  he  cannot  call  them  as  bona  CJ  catalUt  if 
they  be  not  in  trunks.  There  needs  no  privilege  to 
make  a  filh  pond ;  as  there  doth  in  ca.'e  of  a  warren. 
M  4  Ca  183.  Se*  further  this  Did.  title  Game. 

FISHERMEN.  By  Stat.  9  Ann  c.  26,  Tncre  (hall  be 
a  mailer,  wardens  and  alH.'lants  ol  the  Fi/hmengoi'  Ccm- 
fiar.)  in  London^  chofen  yearly  at  the  next  court  of  the 
Lord  Mayor  and  Aldcimcn  aucr  the  tenth  ol  f^if,  v>"o 
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are  conlUiuted  a  court  of  afiiftams:  and  they  fliall  meet 
once  a  month  at  their  common  hull,  to  regulate  abufesin 
£  faery,  regiftcr  the  names  of  fifhermtn,  and  mark  their 
boar*,  &ffi 

FISH  GARTH,  A  dam  or  wear  in  a  river,  made  for 
the  taking  of  fifli ;  cfpeciatly  in  the  rivers  of  Ottft  and 

FISH  ROYAL,  Whale  and  Stwgnm  whkh  the  King 
U  i  mi. led  to  when  either  thrown  on  fhore  or  caught  near 
the  coaits*  Plmid.  y  t  5  ♦  See  tit.  Katg. 

FLACO,  A  place  covered  with  Handing  water.  Mm. 
Jt*L  /.^.  !.;.  209. 

FHX,  See  Hemp. 

FLECTA,  A  feathered  or  fledged  arrow;  a  / 

FLEDWITJi  or  FLlGHTWl  rE,  from  Sax.  f  '.  -, 
Fsgat  a  Witc,  MuldaJ\  In  our  ancient  law  ftgniticd  a  dis- 
charge from  amerciament*!  inhere  a  perfon  having  been 
Skfttgitkre  came  to  the  peace  of  our  Lord  the  King  of  Jus 
own  accord,  or  with  licence.  RafaL 

FLEET,  Sax.  Fleet,  1.  e.  Fit  fa,  a  place  of  running- 
water,  where  the  tide  or  jfxrs  comes  up.]  A  priftm  in 
Lwdwij  fo  called  from  a  river  ordiich  that  was  formerly 
thrrc,  on  the  fsdc  wliereof  it  llood.  To  this  priion  rncn 
are  ufually  committed  for  contempt  to  the  King  and 
hi*  taws,  particularly  againft  the  courts  of  juflke  ;  or  for 
debt,  when  perfons  are  on  able  or  unwilling  to  fatiify 
their  creditors  i  there  are  large  roles,  and  a  Warden  or 
Kftpei  belonging  to  the  Fit  ft  Prifwt,  &c*  JJy  Star.  1  Cn. 
r.c.  32,  the  then  Warden  of  the  Fleei  was  dtubled  to 
hold  any  office,  for  his  notorious  oppreifpons  of  the 
prilcners  ;  and  the  King  was  impowered  to  grant  the 
bid  office  to  fuch  perfon  35  he  fhould  think  fit,  GrV.  See 
titles  Gaol:  Gaoler.  Prifmr. 

FLEET- DITCH,  the  Corporation  of  ZW«  were 
enabled  by  Stat.  6  Geo.  z.  c.  z2T  to  fill  up  Fled  Dtltb, 
and  make  the  foil  level  with  the  flreets:  and  the  fee  is 
veiled  in  the  Mayor  and  Commonalty-  And  at  the  time 
of  building  Btactyriarj  Bridge  the  ditth  was  arched  over, 
and  fo  filled  up  to  the  foot  of  the  briJgc,  that  the  ground 
became  level  with  Fhtt-flrtet. 

FLKKT  o'--  SHU'S,  Svc  tkEe  A',-;- 

KLEM.  fkfl,  from  Sax.  Fhan,  to  kill  or  flay.] 
Art  outlaw;  and  by  virtue  of  the  word  Flemnflarc  were 
chimed  Una  ftknum  \  as  may  be  coMc&cd  from  a  quo 
watrautv,  7r»i.  Ed.  3. 

FLEMENEFRIT,  FLEMENESFRINTHE,  FLY- 
MEN AFRYNTHE  ]  The  receiving  or  relieving  of  afu* 
g»!ive  or  outlaw*  Lsg.Ju^  c  19*  47  :  LL,  H.  1.  c.  10,1  2. 

FLEMESWiTE,  Sax.J  Fteta,  interprets  it  tt 
tall*  fttgitiveram.  Lib.  t.  r.  47  ► 

FLETA,  The  titJeof  an  ancient  law-book,  fuppofed to 
have  been  written  by  n  Judgewho  was  confined  jn  the  Fleet 
pjifon.  temp.  E.  I.  tfitedfitt'i  Hi/toiical  Bngtlfi  Library  %t%. 

FLICKERS,  Mails  tor  mips,  Aft*.  jagLtam.  up.  799. 

FLIGHT,  For  crimes  committed,  See  Fugetmfetit. 

FLOOD  M  ARK:  The  mark  which  the  fea  makes  on 
the  more,  at  flowing  water  and  the  laghelfc  tide;  it  is 
atib  eaJJcd  ffigjhfvater  Mart.  , 

FLORENCE,  An  ancient  piece  of  En-Lft  gold  coin: 
every  pound  weight  of  old  itandard  gold  was  to  be  coined 
into  fifty  Floren«Jy  to  be  current  at  fix  millings  each  ;  all 
which  made  in  tale  fifteen  pounds,  or  into  a  proportions: e 
number  of  half  Fh  ateet  or  porter  pi^ei  ;  by  indenture 
of  the  Mint,  1 3  Ed.  3. 

Vol.  I. 


FLORIN,  A  forfign  coin  \  in  Spain,  4  t.  $d.  Germany ■, 
3  j.  4  d.  and  Hlla*idy  1  s. 

PLOT  A  M  AVIUM,  A  fleet  of  fliips, — Ret.  Franeia, 
6R.  z.k.  21. 

FLOTAGES,  Such  things  as  by  accident  fwim  on  the 
top  of  great  rivers;  the  word  is  fomctimes  uftd  in  the 
com  millions  of  Heater  Batlijfi, 

FLO  I  SAM,  Is  where  1  Ihip  is  funk  or  call  away,  and 
the  goods  are  floating  upon  the  fea.  5  Rep.  106:  Flctfutt, 
Jttfam  and  Lagan  are  mentioned  together ;  Jetfr>t:  being 
where  any  thing  is  call  out  of  the  Ihip  when  in  danger, 
and  the  fhip  no twith landing  periiheth  ;  and  Lagan  is 
u'lic n  heavy  goods  are  thrown  over  board  before  the  wreck 
of  the  Ihip,  which  link  to  the  bouom  of  the  fea,  but  are 
tie<l  to  h  turk  ur  buoy  in  c-rdtT  to  be  found  ag.nin.  5  Rep. 
I06.  The  King  fltall  have  Flor/am,  jtifaw  and  Lagan, 
when  the  fhip  is  JoH,  and  the  o.vners  of  the  good  j  are 
nnt  known;  but  not  otherwaie,  f'.N.B.izz.  Where 
tlic  proprietors  of  the  goods  may  be  known,  they  have  a 
year  and  a  day  to  claim  Fktfam.  t  Ke&.  6^7.  FUtfam^ 
'Jttfam,  &e.  any  perfon  may  have  by  the  King's  grant, 
as  well  as  the  Lord  Admiral,  rA/rT  See  1  Cvmiti,  zyt.  and 
this  Dicl.  title  Wreck. 

F O C A G E,  Fetagium . ]  ffwfr- latter  Ftrt-hatt. 

FOCAL,  A  right  of  taking  wood  for  firing  \  Mm. 
Ah?L  Tom.  1 .  p.  7^9. 

FODDER,  Sax.  Foda,  u  e.  Alimentum]  Ar-y  kind  of 
meat  for  horfes,  or  other  cattle;  among  the  FtaMfs 
ic  wai  ufed  for  a  prerogative  of  the  Prince,  to  be  pro- 
vided with  cc>m  nnd  other  meat  for  h el  horfes,  by  hii  fub- 
jecl?,  in  his  war^  or  OLher  expeditions.  Hot$vt  dc  wt<. 
Ftudal. 

FODERTORTUM,  Frovtfton  or  fodder,  to  be  paid 
by  cuftom  to  the  King's  purveyor.  Cw/ular.  MS. 

FCENUS  NAUT1CUM,  Uuiomry  ;  See  that  title;  and 

FOES  A,  Fr.  Foffin.J  Grafs,  herbage.  Men,  Jn,J  T*m. 
2.  p.  50&. 

FOG  AGE,  Fegagiu??K~\  Fog  or  rank  after-grafs,  not 
eaten  in  dimmer.  LL,  Fort/for.  Scot,  c.  id. 

FOiTHRERS,  Vagabonds.  JSW.  See  Faium, 

FOLC-LANDS,  Sax.]  Copyhold  |;.njs-  ;  jb  c;;l[eJ  in 
the  time  of  the  Saxvnr,  as  charter  lands  were  called  Bve~ 
lands  t  Kiteh.  174.  Foliiand  was  rrmr  i>tdgi  Qr  pijmlurii,  the 
land  of  the  vulgar  people,  who  had  no  certain  cJlate 
therein,  but  held  the  fame  under  the  rents  and  fervLes 
accultomed  or  agreed,  at  the  will  only  of  ihetr  Lord  the 
Iha'iti  and  it  was  therefore  not  put  in  writing,  but  ac- 
counted putdlum  rtijlictsm  igne&le.  Spelm*  efFmtdsy  cap. 
c,  See  this  Dicl.  titles  Copy  laid  \  Tetmc 

FOLC-MOTE,  ojt  FOI  K  MO  i  E,  Sax,]  Ft/gem*,, 
Ct/rrv&ttui  pepfdj,]  Is  compounded  of  Fol&,  fapuluf,  and  mote 
or  gemote,  cam-mire ;  and  fignified  originally,  as  Som-tcr 
in  his  Saxon  Dielknary  fays,  a  general  afl'embly  of  the 
people  to  confider  of,  and  order  matters  of  the  common- 
wealth;  See  Leg.  Eda>.  Omfej},  cap.  3c.  Spehian  fays  the 
fcUrnvtc  was  a  fort  of  annual  parliament^  or  convention  of 
the  Liflioui,  T  hanes,  Aldermen  and  Freemen,  upon  every 
J/s>  day  yearly  ;  where  the  laymen  were  fwom  to  defend 
I  one  another,  and  the  King,  and  to  preferve  the  laws 
of  the  kingdom,  and  then  confuked  of  the  common 
I  fafety.    Eut  Dr,  Brady  infers  from  the  laws  of  our  Saxsn 
Kings  that  it  was  an  inferior  court,  held  before  the  King\ 
R,rvf  or  ileward,  every  month  to  do  Foli  right,  or  com- 
4  C  pofe 
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pofe  fmaller  diiFrrenccs,  from  whence  there  lay  appeal  to 
i he  fuperior^  court* .  Rtattft  Ubjf.p^t.  S^uy  feems  to 
think  the  Fdematv,  not  din  in  ft  from  the  J&irttt.at,'.  or 
common  genera!  meeting  of  the  county.  JtQl>  Afcr.  G»y, 

JUmxmd  mentions  fitttmit  as  a  court  hoi  den  in  i«- 
wberrin  all  the/art  am!  people  of  the  city  did  com- 
plain  of  the  Mayor  and  Aldermen,  for  mifgovernmcnt 
within  the  fnid  city;  and  this  word  Jn  Stvwfh  time  con- 
tinned  in  ufe  among  the  l»tmkun  ;  and  denoted  C<i  $f  m 
ex  iota  ch'itatf  (etnw/turr.  Stan***  Survey, 

According  to  A'e>iitcr,.t\iefd&m?ie  was  a  common  coun- 
cil of  all  the  inhabitants  of  a  city,  town  or  borough,  con- 
vened often  bv  found  of  bell  to  t lie  Matt  //.•//  or  HM[ 
or  it  was  applied  to  a  large*  con grefs  of  all  die  freemen 
within  a  county,  called  the  Shttr-rwe,  where  formerly 
all  knights  and  military  tenant*  did  fealty  to  the  King, 
and  elected  the  annual  flier  \ff  ontrief-rllof  QMer  \  all 
this  popular  eleftton,  to  avoid  tumults  and  riotf,  devolved 
to  ths  King's  nomination.  After  which  the  City  Ft>U;wttc 
wnv  al  lowed  up  in  a  fel  eft  committee  or  C-jmmsn  Canned, 
and  ihe  Count?  FaUmott,  in  the  SberiJT'j  Tvurn  and  jfflifa. 
The  word  Fdfautt  was  alfo  ufed  for  any  kind  of  popular 
or  public  meeting;  as  of  alt  ihe  tenants  at  the  Cvittt 
or  Co.nt  Huron,  in  which  figniinatioii  it  xvas  of  a  lefs  ex- 
tent. Partih.  Aititf*  120. — See  further  this  Die);,  title  Par- 
iiatturjt. 

FOLDAGT!.  aho  FOLD  COURSE,  A  liberty  to  fold 
flicep,  &c.  See  Fehfagt-  /•'..• 

FOLGAKII,  Menial  fervants ;  Erafi.  iib.  3.  trad,  t. 
c  10.  Houfe-  keepers  by  the  S##titi  were  called  HiuffijUnt, 
ttnd  ihttr  ferv ant \  or  followers,  Frfghtrei  or  Fcl^eret.  LL* 
htn.  1.  c,  p» 

FOOL,  A  Natural;  one  fo  from  the  time  of  his  birth. 
See  title  /(Ac/;  Lunatics. 

FOOT  of  a  FINE.  See  title  Fixe. 

i  OO  r-GiU.D.  From  Fot,  /Vj  ;  and  GcUan.  W- 
Prdit  redemptfa.]  An  amercement  for  not  cutting  out 
and  txpnufttfiKg  the  balls  of  great  dog*1  feet  in  the fee  eft  : 
to  be  quit  of  fMt-gtU  is  a  privilege  to  keep  dogs  within 
the  foreft  unladed,  without  pu  nub  mem.  Manrwoed,  par. 
1.  p.  86.  See  title  F»'(/l. 

FORAGE,  Fr.  Fauta^S]  Hay  and  ftraw  for  horfcj, 
particularly  for  the  ufc  of  horfe  in  an  army. 

FORAGIUM,  Straw  when  the  corn  is  thrafhed  out. 

1'QHBALK,  Fwbnlha.]  Lying  forward  or  next  the 
highway.  Petri  Bhfwjis  Gfntitt,  I  Jiff.  Cioyiandy  p.  n6\ 

FORBAitkft,  To  bar  or  deprive  one  of  a  thing 
for  ei  crT  See  $mfj,  0  R.  2.  e.  2  :  6  H.  6.  r.  4.. 

FORBATODUS,  The  aggrcflor  flain  in  combat. 

FOfLBlSHEft  oi  ARMOUR,  Forhator.J  Si  ^is  fir* 
taiir  ertna aih-M}xi fujitpcrit,  cd putTandftm^e^  JLL,  dtuieJi. 
MS.  a*** 

FORCE,  /  //  ]  Ts  moft  commonly  applied  is  pejsrem 
fm&mt  ihe  evij  part,  and  fignines  any  uuh-uvfut  vio- 
lence. It  is  defined  by  Weft  to  be  an  GiFence,  by  which 
violence  r.  uied  to  things  or  j;erfons  \  and  he  divides  it 
in  to  /  and  tfmfi**iJ',  jimpitfiret*  is  slut  which  is  fo 
commixed  that  it  hath  no  othur  cr'me  accompanying  it  j 
Es  if  one  byf#c*  Jo  only  enter  into  another  man's  pof- 
fcfiion,  with  ittt  Join?  any  other  unlawful  afl :  mixed  or 
twnf&tx ffj W'."t  ii  when  fume  other  violence  is  commuted 
with  fuch  i  hCt,  which  of  iticif  alone  is  criminal;  at 


FORCE. 

ivheti  any  one  hyfittt  enters  into  another  man's  houfe, 
and  kills  a  mm,  or  rtviffltei  a  woman,  &t.  And  he 
makes  feveral  other  divinens  of  this  head,  ifrtf}.  Svmh;l 
po.  z.ftft.  65.  Lord  Qfkc  fay  J,  there  is  alfo  a  force 
implied  in  law;  ai  eiery  trefpafs,  refcons,  or  difcifm, 
msplteth  itj  and  a»4  nfinatjerct,  with  weapons,  number 
of  peFfons,  &c.  where  tlucitning  is  uftd  to  the  (error  of 
anothrr.  Co.  Lit-  2j  7  By  law  any  perfon  may  enter  a 
ravern;  and  a  i  and  lord  may  enter  hi  j  tenant's  hoafe  to 
view  repairs,  c^c.  Rut  if  he  that  enters  a  tavern,  com- 
mit* any/wre  or  violence :  or  he  that  enters  to  view  re- 
pairs, breaheth  the  houfe,  &t,  it  fhall  be  intended  that 
they  entered  for  that  purpofe.  8  Rep.  146.  AW  force \i 
again fl  the  law  j  and  it  is  lawful  10  repe!  fine  by  frm  : 
there  h  a  maxim  in  our  Jaw*  yuod  alms  hmun  ft'  fafittm 
tfl.jifif  v'rm  vel  fra-uhm  fet/tf&r,  tnihvt  ct  ittj-uftum  efi^ 
5  Rfp.  78.  Where  a  dime  in  itfcJf  capira,l,  is  endeavoured 
to  be  committed  by  force,  ii  h  lawful  to  repel  that  force 
by  the  death  of  the  party  attending.  4  Comm.  181.  See 
title  Murdtr, 

FORCIBLE  ENTRTr"  and  DETAINER. 

An  OiFence  againfl  the  public  peace  which  is  committed 
by  violently  iaiitig  or  ktepwg  poUcfiion  of  land^  and  tene- 
ments, with  menaces,  arm*  and  force,  and  without  the  au- 
thority of  the  Jaw  ;  whereby  he  who  hath  right  of  enery 
ii  barred  or  hindrcd.  See  4  Comm.  J48.  At  Common -law, 
any  one  who  had  a  right  of  entry  into  lands,  £?V.  might 
regain  potfeflion  thereof  by  force  ;  but  c his  liberty  being 
much  abufed.  to  the  breach  of  the  public  peace,  it  wa* 
faund  nrrceflary  luut  it  ihouW  b<=  retrained,  Uy  Stat,  j 
R>  z.jL  t.  r.  8,  all  forcible  entries  are  puniihetl  withim- 
prifonmenc  and  ranfom  at  the  King's  wiJl.  And  by  St*tt, 
j  5  R.  1.    z  :  8  H.  6,  c, .)  :  31  <  u  ;  ii  J«c,  1.  r, 

15,  upon  any  forcible  entry  or  forcible  detainer  ifier 
peaceable  entry,  into  any  Jands  (or  benefices  of  tlie 
church)  one  or  more  Juftice*  of  the  peace,  taking  fttmcieot 
povvcr  of  the  county,  may  go  to  the  place,  and  there  re- 
cord the  force  upon  his  own  view,  as  in  cafe  of  riot*  ;  and 
upon  Juch  conviclion  may  commit  the  offender  togaol  tiN 
he  makes  tine  and  ran  fern  10-the  King,  And  moreover  the 
juflice  or  j  unices  have  power  to  fummon  a  jury  to  try  the 
forcibly  entry  ordc:aincr  tomplaiti.-d  of:  and  if  theVame 
be  found  by  that  jury,  then  bclidej  the  fine  on  the  offender, 
the  ju Itices  lhall  make  reftitution,  by  the  fheriff,  of  the 
pofieliion,  without  inquiring  into  the  merit?  of  the  title  j 
for  thtforceU  the  only  thing  to  be  tried,  pnnifhed  and  re- 
medied by  tiiem  j  and  the  fame  may  be  done  by  iodidl- 
ment  at  the  general  Seitiona*  Bwt  tbii  }  ro.  i:ion  does  not 
extendi  ro  fucb  as  endeavour  to  maintain  pofl(effion  by  force, 
where  they  tkemfeUei  or  their  aocoftors  have  been  in 
peaceable  enjoyment  of  the  iandt,  &rV,  for  three  year* 
immediately  preceding ►  4  Cjw  ;/,  148.  And  this  may  be 
atledged  in  ftay  of  refutation,  and  rellitution  is  to  be 
llayed  till  that  be  tried,  if  the  other  will  traverfe  the  fame, 
Ut .  Datt.  5  iz.  Sec  T.  Rajm.     :  1  Sid.  149  ;  5.^;^.  260, 

Inciiclntent  for  fertibk  cutty  mail  belaid  of  iiinrum  tc- 
*tmenfstiat  tjr.  to  have  reftitutjon  by  ffxit-  15  R.  a.  2  : 
&//„  6.  ^9,  y<;.  But  by  Stat,  zi  Jj£.  i.e.  j  j  f  Juiliccs 
of  peace  may  give  like  retention  of  poflelaon  to  tenants 
for  years,  tenant  by  ehjit^  flatutc  ftaple,  nnd  copy- 
bulders,  a>  to  freeholders,  finec  which  Jtatute  the  cJtctc 
of  the  perfon  ouilcd  mu^l  be  lUted,  lar  perhaps  he  is  un[y 
tenant  at  wilL  $tat&  i  Stdi,  160:  R,  1  Sid,  toz.  bee 
a  fartaer 


farther  *s  to  what  m;iH  be  a  good  indi&nuMU,  f/.-;.  /)/- . 
title  Farcihle  Entrv  (D  .  4O 

Having  r"„id  thai  much  generally,  wc  may  proceed 
more  particularly  to  enquire, 

I .  What  fkjdl  ht  AetMid  a  P&ciih  Entry  a  mi  Daatiter  ua- 
tltr  the  Jhi  fgtfng  Statute. 

II.  What  R  nSdiy  ii  pyo-Vt.-j.  jJ  J/tfirb  Ctr/tS. 

LBy  lUt  c^K.  i.jSi,  1.1.8.  M  None  fhall  make  any  entry, 
into  any  land*  or  •encments,  (or  benefice  of  holy  diur  h 
jf(ir.  i  5  R.  3  t,  1 ;  or  other  poffc&cnj,^i/.  S  H.  6.  c.  9.  § 
1,)  but  wJiere  entry  h  given  by  the  law  ;  and  in  fain 
c,..e  not  with  Itrong  hand  or  with  mulmudc  oi"  paopJ  , 
but  only  in  peaceable  And  eafy  manner;  on  pain  of  im- 
prisonment ar.d  ran  torn  at  the  King's  wtlL 

When  one  or  more  perfous  arnu:d  with  unufual  weapons 
violently  enter  into  the  houk  or  Lnd  of  another;  or 
where  they  do  not  enter  violently,  if  they  lurcibly  put 
another  om  of  hi*  poflcflion  ;  or  if  one  enters  another's 
houte*  without  hi*  con  (cm,  although  ihedoorbc  opto, 
t;V.  tlide  are  all  forcible  entries  pumihibe  by  law.  Co, 
Lit.zy,*  So  when  a  tenant  ket-ps  poffe&on  of  the  land 
at  the  end  of  his  term  agnin.lt  the  landlord,  it  ii  a  for- 
cible detainer.  And  if  a  leuce  takes  a  new  leafe  of 
another  perfon,  whom  he  conceives  to  have  better  riiSe, 
and  at  the  end  of  the  term  keeps  poffttfon  againft  hb 
own  landlord,  this  h  a  forcible  dcrainer.  Oo.  Jac  199, 
Alio  perfons  continuing  in  pofleflton  of  a  defeafible  citato 
after  the  title  i-.  dciean-'u,  ac  punifliabtc  for  forcible 
entry  ;  /<?■  ttou'uttiing  in  pfi$*Jfi*tt  nfterasariii  t  amounts 
in  law  to  n  taw  t*uy.  G*.  Lit.  256,  257,  And  an  infant 
or  feme  covert  may  be  guilty  of  forcible  entry  uithtn 
the  ftatutes  in  refpecfc  of  violence  committed  by  them  in 
perfon;  but  not  for  what  is  done  by  others  at  their  com- 
mnntij  their  commands  being  void*  Co.  Lit*  257,  357. 

If  a  man  have  two  houfes  next  adjoining,  the  one  by  a 
defcaftbEe  tiile,  and  the  other  by  a  good  title;  and  he 
uffti  force  in  that  he  hath  by  the  good  title  to  keep  per- 
fon* out  of  the  other  houfe,  this  is  a  forcible  detainer.  2 
S&tf>.  Air.  20 v  A  man  enters  into  the  houfe  of  another 
by  the  window?,  anJ  then  thrcatneth  the  parry,  and  he 
for  fear  data  leave  the  houfe,  it  is  a  forcible  entry:  fo 
if  one  enter  a  houfe  when  no  perfon  is  therein,  with 
armed  men,  c3V.  Mot  Caj\  185.  If  a  perfon  after  peace- 
ob  e  entry,  (hall  make  ufe  of  arms  to  defend  his  pof- 
femon,  Ue.  it  will  be  forcible  detainer:  a  man  puts  a- 
nother  out  of  his  houfe  by  force,  if  he  then  puis  in  one 
0*  his  fervams  in  a  peaceable  manner,  who  keep*  our 
the  party,  it  will  be  a  forcible  entry,  but  not  a 
detainer  ;  but  if  himfelf  rcmaiticth  there  with  force, 
this  mikes  ^forcible  detainer.  If  I  he^r  thai  perfens  wiU 
eoinc  to  iby  houfe  10  beat  me,  cSr.  and  I  take  in  force  to 
defend  myfelf,  it  is  no  foralle  4tiaift€f\  though  where 
they  are  coming  Co  take  lawful  pofitftou  only,  Ufa  other- 
wife-  lSh(f>.  203, 

This  offence  may  be  commitrcd  of  a  rent,  ss  well  as  of 
a  houfe  or  land  ;  as  where  one  com^  to  dill  rain,  and  the 
tenant  threatens  to  kill  him,  Otjmtiij  makes  refinance, 
tfff.  2  &bef>,  201.  But  forcibly  entry  cannot  be  of  a  way 
or  Other  eafement;  or  of  a  common  or  office.  1  Hawk. 
P+  C.  So  no  man  can  be  guilty  of  fw 
entring  with  violence  into  lands  or  houlcsin  his  own  fole 
pofleffion  at  the  time  of  entry  ;  as  by  breaking  open  doors 
fJV*  of  his  houfe  oe twined  Uom  him  by  one  ivho  haj  ihe 


bare  cuftody  of  it ;  but  join  ten  an  H,  or  tenants  in  com- 
mon, may  be  gttiity  of  /arc-ilk  tt\tryt  and  holding  out 
iheir  companions.  A  perfon  >s  not  guitty  of  a  ftrcihlt 
detainer,  by  barely  refnitng  to  ga  ou;  of  a  bonfrf  and 
continuity  therein  in  defpight  of  another.  And  no 
word*  al line  can  mrdte  »/»r7&e  r«/i%  alihoiif;h  vlrJent 
and  tli reatning,  without  force  ufed  by  the  pirty,  1  LUL 

A  forcible  entry  may  be  committed  by  a  Angle  perfon 
as  well  as  by  7.0,  and  ill  who  accompany  a  man  when 
he  mnkci  a  foreibh  entry  lhall  be  adjudged  to  rn>er  with 
bfttt,  whether  they  actually  come  upon  the  lands  or  not. 
1  Hawk.  P.  C.  t.  64, 

The  fjme  circumfl»nces  of  violence  or  terror  which 
will  rruke  an  entry  fonible  will  ni;ike  a  de?;iiner  forcible 
alfo.  And  a  detainer  aiay  be  forcible  whether  the  entry 
were  forcible  or  not.  I  Haw*.  P.  €.  r.6  | 

if  a  Juilice  of  peace  come  to  view  a  force  in  a  houfe, 
and  they  refufe  to  let  him  in;  this  of  iifelf  will  make 
a  forcible  Ataittr  in  aU  cafes  ;  but  it  muft  be  upon, 
complaint  made.  Dalt.  312. 

IL  The  Remedy  may  be,  by  acllon?  or  by  Jnfticejof 
peace  upon  view ;  or  by  inditlment  or  jnquiuciou. 

By  Stat.  U  II.  6.  e.  9*  $  6,  '*  If  any  perfon  be  put  out  or 
diffeifed  of  any  lands  or  tenements. in  forcible  manner,  or 
put  out  forcibly  and  after  liolden  out  with  ftrong  hand, 
the  party  grieved  lhall  h;we  tfihfe  of  novel  diScifitt,  or 
writ  of  tr^ijjaJi  ag:::nil  ihe  di'TcLtbr ;  ruid  if  he  recover, 
(or  if  any  alivnition  be  mr;d«r  to  defraud  the  poiTeiTor  of 
his  right,  which  i*  alfo  declared  by  the  fratute  to  be  void,) 
be  lhall  have  treble  damages,  and  the  defendant  {ball  al- 
fo make  fine  and  ranfom  to  the  Kingr" 

But  in  an  action  on  thi*  J-latuce  if  the  defendant  make 
title  which  is  found  for  him,  he  thall  be  difmified  with- 
out any  enquiry  concerning  the  force  ;  however  punilh- 
able  be  may  bv  for  that  at  the  King's  fuit.  1  Hawk.  P.  C : 
Baits  c.  1 J 9. 

If  in  trefpafs  or  a^fe  upnn  clsia  Hatutc  the  defendant 
ii  condemned  by  ms  fum  infsrmittut ;  he  iball  pay  treble 
damages  and  treble  colls:  adjudged,  and  afiirmed  in  error. 
For  the  words  of  the  Ilatuce  give  them  where  the  recovery 
is  by  vcrJiilt,  or  othcrwife  in  due  manner*  Jrnk.  Crrtr. 
<  97- 

The  party  grieved  if  he  will  Tofe  the  bcurnt  of  his 
treble  damages  and  cofts  may  be  aided  and  have  the  ar- 
il Ranee  of  the  J  ullices  at  rhegeceraj  Setfions  by  way  of 
indictment  on  this  fame  flat ute.  Which  being  found  there, 
he  ilia!]  bercl\oredro  hij  po tie (i ion  by  a  writ  of  relthution 
granted  out  of  the  fame  court  to  the  fhcrifF.  Dak,  e.  t  29. 

Indiclment  of  f&rei&b  entry  lie*  not  only  for  lands,  but 
for  tithes  j  alfo  for  rents:  but  not  againft  a  lord  entering 
a  common  with  force,  for  which  the  commoner  may  not 
indict  him,  becaufe  it  is  his  own  land.  Cro>  Car.  toi, 

l;or  a  more  fpeedy  remedy  the  party  grieved  may  com - 
plhtn  to  any  one  Jufc\ice  or  to  a  mayor,  Ihertft'  or  bailifr", 
within  their  liberties;  and  it  is  provided  by Jtats,  15  Rr 
2.  c.  3  :  E  H.6*  c*  9,  that  after  complaint  made  to  luch 
juilice,,^'.  he  (hall  within  a  convenient  rime  at  the  culls 
of  the  puny  grieved  take  fufHcient  power  of  the  county, 
and  go  to  the  place  where  fuch  force  ta  made,  and  if  he 
fhall  find  fitch  lorce}  lhall  cnufa  the  offenders  to  be  arreted, 
and  make  a  record  of  fuch  force  by  him  viewed  j  and  the 
offender*  fo  arretted  Jhailbe  put  in  the  next  gaol,  th^rc  to 
4  C  z  ibide 
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abide  convict  by  the  record  of  the  f.ime  juflice  until  they 
have  made  fine  and  ranfom  to  the  King. 

As  to  reftitution  to  the  party  injured,  it  is  ena&ed  by 
the  f;u<J  flat.  8  H  6.  c.  9,  though  that  the  pcrfons  making 
fut  h  entry  be  prefent,  orelfc  departed  before  the  coming 
of  :hc  Juftirr,  he  may  notuithftanding  in  fome  town  next 
to  the  tenements  lo  entered,  or  in  fome  other  convenient 
place,  have  power  to  enquire  by  a  jury  of  the  county  as  to 
the  perfons  making  fuch  forcible  entry  ami  detainer;  and 
the  Juftice  imy  make  his  precept  to  the  fheritT,  who  is  to 
fummon  the  jury.  And  if  fuch  forcible  entry  or  detainer 
be  found  before  fuch  Juftice,  thenthefatd  Juftice  fhall  caufe 
to  refeilV  the  lands  and  tenements  foentered  or  holden,  and 
fhall  reftcre  the  party  put  out  to  the  lull  pofTeflion  of  the 
fame.  And  by  the flat.  31  Eliz..  c.  if,  if  on  an  indift- 
ment  of  forcible  entry,  &e.  it  is  found  againft  the  party 
indicted,  he  fhal I  pay  fuch  cofls and  damages  as  the  Judges 
or  [ult ices  (hall  aft'eis. 

Under  the  above  Stat.  15  R,  2.  f,  2,  any  Juflice  of  the 
peace  upon  view  of  the  /one,  may  make  a  record  of  it, 
and  commit  the  offender.  And  this,  without  a  writ 
directed  to  hitn  to  execute  the  ftatutcs:  and  upon  any  in- 
formation without  a  complaint  of  the  party.  So  every 
juftice  may  take  the  fherifF,  and  fp/jk  commitatut,  to  re- 
firain  ;  or  he  may  break  open  a  houle  to  remove  the  force. 
Dalt.  c.  44.  The  record  made  by  a  Juftice  upon  view, 
Hull  be  a  convidtion,  and  is  not  traversable:  and  ought 
to  be  certified  to  li.  R.  or  the  next  affifes,  or  quarter  fef- 
f;ons.  And  if  a  defeft  appears,  in  the  conviction,  to  B. 
R.  it  fhall  be  qua.hed.  1  Sid.  156.  See  8  Co.  121.  The 
Juftices  have  power  to  fine  on  view:  but  are  not  bound 
to  do  iron  the  fpot,  but  may  take  a  reafonable  time  to  con- 
fider.  Sec  Sir,  794  !  Ld.  AV/vj.  I  5  1  5. 

The  Juftices,  on  frciblt  detainer,  may  puniih  the  force 
upon  view,  and  nre  and  imprifon  the  offenders;  Sid. 
J  56.  And  it  hath  been  held,  that  in  forcible  entry  and 
detainer,  the  ju;y  are  to  find  dS  or  none  ;  and  not  the  de- 
tainer, without  the  fcrci bit  entry.  I  Vent.  25. 

An  indklmcnt  will  lie  at  Common  law  for  a  forcible 
entry,  though  generally  brought  on  the  above  ftatutes. 
But  it  muft  fliew  on  the  face  of  it  fufficicnt  aclual  force. 
3  Burr.  1 702,  1732. 

An  indiciment  for  a  forcible  detainer,  ought  to  /hew, 
that  the  entry  ivat  peaceable,  Cro  Jac.  I  5  I . 

Indictments  for  forcibly  entry  muft  let  forth,  that  the 
entry  was  tnetnu  fort:,  todiftinguifh  this  offence  from  other 
trefpafiVs  11:  et  arms ;  and  there  are  many  niceties  to  be 
obferved  in  drawing  the  irsdiclment,  othcrwifc  it  will  be 
quaked.  Cro.  Jac.  461  j  Dalt.  298.  There  muft  be  cer- 
tainty in  this  indictment  ;  and  no  repugnancy,  which  is 
an  incurable  fault.  An  indictment  of  forcible  entry  was 
quafi.ed,  for  that  it  did  not  let  foith  the  eftatc  of  the 
party  :  lo  where  me  difer.Jam  hath  not  been  in  pojfeflon 
ftaeeably  three  yean  before  the  indictment,  without  faying 
before  the  indiilment  found,  tec.  And  force  (hall  not  be  in- 
tended when  the  judgment  is  generally  laid,  for  it  muft 
be  always  exprefled.  2  Nelf.  Air.  K67,  869. 

Tne  Juftice  may  m^kc  reftitution,  (afrer  inquifition 
found)  to  the  party  oulled,  by  himlelf,  or  by  hi?  pre- 
cept to  the  fheriiT  T,  RajfB.  85  :  Cmth.  496.  So  rrjlitu- 
t  c>:  fhall  be  made  upon  an  indictment  at  the  quarter- 
fetfons.  //.  P.  C  140. 

An  indi&mrni  oi forcible  tnhy  may  be  removed  from 
before  Juftices  of  peace  into  the  court  of  B.  R.  coram  rcgey 
which  court  fflay  ftwvd  reftitution.  11  Rep.  6^,  And 


the  jufticcs  before  whom  fuch  indiclment  was  found,  may, 
after  traverfe  tendered,  certify  or  deliver  the  indictment 
into  the  Kug*J  fit:.  h>  and  refer  the  proceeding  thereupon 
to  the  juftice*  of  that  court. 

So  juftices  of  jail  delivery,  upon  an  indictment  before 
them.  So  re-refticution  fhall  be,  after  an  ill  reftitution 
awarded.  &BV.68:  Cro.  Jac.  1 5 1 .  So  reftitution  lhall 
be  to  a  difTeifor  oufled  by  the  force  of  the  difleifee.  To 
a  leflcc,  though  thclelTor,  who  was  diffeifed,  thereby  op- 
pofes  it.  J  o  a  copyholder  though  his  lord  oppofes  ic. 
vide  Dalt.  c.  132 — Contra  before  Stat.  21  Jac.  r.  15.  See 
Dj.  142  a,  in  m.trg. 

A  copy  holder  cannot  be  diffeiftd,  becaufe  he  hath  no 
freehold  in  his  eftatc  ;  but  he  may  be  expelled.  And  a 
copyhold  tenant  may  be  rcftored,  where  he  is  wrongfully 
expelled;  but  if  the  indictment  be  only  of  diffeiun,  as 
he  may  not  be  diffeifed,  there  can  be  no  reftitution  but  at 
the  prayer  of  him  who  hath  the  freehold.  2'elv.  81  :  Cro. 
Jac.  41.  PolTeffion  of  the  termor  if  the  pofl'efGon  of 
him  in  revcrfion  :  and  when  a  leflcc  for  vears  is  put  out  of 
pofTeflion  by  force,  reftitution  mull  be  to  him  in  leverfion, 
and  not  to  the  leftee;  and  then  his  lefTee  may  re-enter. 
1  Leon  327.  A  termor  may  fay  that  he  was  expelled, 
and  his  landlord  in  reverfion  difTeifed  ;  or  rather  that  the 
tenant  of  the  freehold  is  difteifed,  and  he,  the  leftee  for 
years,  expelled.  4  Mo  I.  248  :  2  Nrlf  Abr.  809.  If  a  dif- 
feifee  within  three  years  makes  a  lawful  claim,  this  is 
an  interruption  of  the  pofleflion  of  the  dilleifor,  H.  P.C. 
139.  Though  it  has  been  adjudged,  that  it  is  not  the 
title  of  the  pofteflbr,  but  the  pff {fun  for  three  years, 
which  is  material.  Sid  149.  Snue  the  Stat  5 /c.  2. 
Jl.  1.  c.  8,  if  one  be  feifed  of  lands,  and  another  hating 
good  right  to  enter,  doth  accordingly  enter  nanufoiti, 
he  may  be  indi&cd  notwithftanding  his  right,  Erfc  3  SalJe, 
170.  For  a  forcible  detainer  only  it  is  la'd  there  is  no 
reftitution;  the  plaintiff  never  having  been  in  pofleflion. 
I  Pent.  »J  :  Sid.  97,  99. 

No  reflitmthn  fhall  be  awarded  to  an  adovxsfn,  common, 
rent.  Sec.  for  it  lhall  only  be  to  land.  Dd:.  c.  44.  Nor, 
where  he,  who  ufed  force  has  the  pofleflion  by  operation 
of  lam:  as  if  a  dilTcifee  enters,  and  afterwards,  by  force, 
oufts  his  difTeifor,  the  pofTefiion  fhall  not  be  reftored  ;  for 
it  was  revelled  in  the  ditfeilce  by  his  entry.  Dal:,  e.  132. 
Nor,  if  a  leflbr  enters  by  force,  upon  the  leftee,  for  a  for- 
feiture ;  nor  to  any  other  than  him  who  was  oufted  by 
force,  or  to  his  heir.  SalL  587.  Or  any  abator  .after  the 
death  of  the  ancettor.  Dalt.  c.  132.  Nor  if  the  party 
tenders  a  traverfe  to  the  inquifition.  1  Sid.  287  Upon 
a  ctrtioraii  delivered  to  remove  an  indictment,  it  (ball  be 
ftayed.  H.  P.  C.  141.  Or,  if  the  indictment  appears 
infu.iicient.  H.P.C  140.  And  in  fuch  cafe  reinuthn 
granted  may  be  ftayed  b'fore  execution.  H  P.  C  140. 
So  rejlitution  lhall  not  be,  after  a  con  „i£2io>i  by  a  Jujtut 
upon  his  fit  ;v.  I  Pent.  yOi.  Nor  by  inflicts  01  ajife, 
gaol  delt-jryy  or  ju  licet  of  peace  ;  if  the  indictment  was 
not  found  before  them,  H.  P  C  140  Dalt  c.  44,  131. 
So  rrfitmion  (hftll  not  be,  unlcls  immediately  ;  not  tour  or 
five  >cars  afterwards.  Larth  49O. 

A  record  of  juftices  of  pea*e  of  forcible  *nt>y,  is  not 
traverl.iblc  ;  but  the  entry  and  force,  Sfa  m  iy  be  tra- 
verfVd  in  writing,  and  the  juftices  may  fummon  a  jury  for 
trial  of  the  traverfe.  1  Sal/:.  353.  The  finding  of  the 
force  being  in  nature  of  a  prcfentment  by  the  jury,  is  tra- 
versable   and  1/  the  Jufticcs  of  peace  refufe  the  traverfe, 
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and  grantreftltution,  on  removing  the  indictment  tyfa  \ 
S.  B.  there  the  traverfe  may  be  tried  ;  and  on  a  verdict  I 
found  for  the  party,  EsV.  a  re-rt/titafien  ihaJI  he  gt  anted  ►  I 
Sid.  287:  zSalk.t%%.    If  no  force  is  found  at  a  trial 
thereof  before  jullr  eirrefrif>jtien  is  not  to  be  granted  ;  nor 
{hall  it  be  had  nil  the  force  is  tried  ;  nor  ought  rbejuilicei 
to  make  it  in  the  abfence  of  the  defenJant,  without  calling 
him  to  anfwer.  1  Hazvi.  P.  C,  c.  64. 

No  other  J u dices  ot  peace  but  thofe  before  whom  rhe 
indictment  was  found,  may  either  at  feflions,,  or  out  of  it, 
award  reltitution  ;  the  fame  J  unices  may  do  it  in  perfon, 
or  make  a  precept  to  the  fhcrifY  to  dn  it,  whi>  may  raife 
the  power  of  the  county  to  ami!  him  in  cxecuing  the  fame. 
1  ifeiur.  f .  C  e.  64.  And  the  fame  juftice*  of pea: t       aflb  ' 
fuperfedethe  reflitution,  before  it  it  executed  ;  on  infai-  I 
ficiency  found  in  the  indictment,         But  no  other 
Juftlces,  except  of  the  court  of  B.  R.    A  certiorari  from 
if.  R.  h  a  jmpmfedem  to  the  reflitution  :  and  the  ju  likes 
of  B  11.  may  kt  afidc  thr  reltitution  after  executed,  if  it  I 
be  againlt  law,  Or  irreguLtly  obtained,  We.  |  Saik.  154^ 
If  julticts  of  peace  exceed  their  authoiirv,  an  information 
may  be  br  0  u  g  h  1  ag  ai  n  ft  th  em,    A  eon  v  (ct  ion  for  forcible 
tuny,  before  a  fine  ts  fet,  may  be  quathed  un  motion  ;  but  1 
after  a  fine  ii  fetj  it  may  not ;  the  delendani  mull  bring 
writ  uf  error*  z  Saik.  450. 

If  a  plaintiff  proceeds  not  criminally  by  indictment  for 
forcible  wy,  but  commences  a  civil  action  on  the  cafe, 
on  Stat  8  Hen  6.  e.  9,  the  defendant  js  to  plead  Not  guilty ; 
or  May  plead  ertty  fo>erial  matter,  et.il  ireiir/c  Us  fane  ;  and 
the  plaintiff  in  hi*  replication  muft  anker  the  fpeci«J 
matter,  fic.d  not  the  travcife  ;  and  tJ  it  be  found  againJl 
the  defendant,  he  is  canviticd  of  the  force  of  courfc  ; 
whereupon  the  plainti/F  fhJI  recover  treble  damages  and 
colt*.  3  Sr?x.  169. 

A  reverlioner  tannot  bring  action  of  forcible  e&tiy,  be- 
caufe  he  cannot  be  expelled,  though  he  may  be  oif- 
(eifed.  Dytr  J  4  I .  1  he  uords  ii>  the  WtH  ',0  rnfJOtain  the 
action  are,  that  the  defendant  eje/mlft  ttf  dtjjriji  Jtt  EsV. 
yet  it  is  faid  that  every  ciiTe:fin  implies  an  txputfion  in 
finite  enhy.  C*c  Jae.  3 1 . 

Though  fen  tilt  ft.uy  ii  puni  friable  cither  by  indiil 
ment  or  iidion  ;  the  afiiort  is  feldom  bn  ught,  but  ihe 
iiididrnent  often.  But  in  many  cn(e;  il  "»ay  be  muth 
more  for  the  benefit  of  the  p^r?y  to  bring,  ihc  action. 

]f  ;i  Fort.b.c  entry  or  ceiainer  tfwil  ue  m;ide  t»y  three 
perlons  or  iiiorr',  it  ^  a. ic»  u  no i  r^u  m.jy  be  proceeded 
again  ft  *s  nuh,  if  ro  inquiry  h-nh  ocS.jc  bctn  miueot 
the  force,  Dtth  c  ^  4- 

See  fori  her  oh  :his  fulj'tr.  1  tlcmtk  Z1,  C,  f,  64,  at 
Jengih:  a  no  B*r**f  Jufiitt,  title  Forest  £mry, 

FOKCILi  t  MARRIAGE,  See  ihi?  Djit.  titles  Mn>  - 
riaie\  Gsr&riiian* 

FOUD^Wtf.J  A  fhallow  place  in  a  river.  Men.  Aug. 

tint    I .  r'   6  $7-  i)r  r  til  It  Fifty 

FQRiJOI*,  from  Sax.  fore,  before,  »nd  a  pan 

or  portion. j  A  butt  or  heaj-laod,  fticctin"  upon  other 

bounds. 

FORHCIIEAPUM,  from  Sax  >v,  ante,  and  w^w, 
3.  e,  .V/.v.*V;. Miir,.]  Vrx  cmpticn-  Li*»*.  H\t.<n?t',it.  id. 

F0RELLO5l^L>,  SJjtit  outer  pxc .udea ; as  the  bamng 
the  equity  of  reticmption  on  mortgage*,  b-r.  See  title 


FOREGOERS.  The  tving*s  Purveyors  j  They  were 
fo  cajfed  from  their  g9ing  brfore  to  provide  ior  his 
houfhold.  36  Ed.  3.  5. 

FOREIGN,  i  t>  fwatgri,  Lat.  fttinfeeiti,  cxt>Mtcui>] 
Strange  or  ouikmdifh,  of  another  country,  or  fociety  j 
and  in  njr  law,  ii  ufed  adjeftivety  being  joined  with 
divers  fubllantives  in  feveral  fenfes     Kltcb.  126 

For  uon  Attachment,  See  title  Attachments  foreign. 
FoRtjcK  Court.  At  Ltmjler  (anciently  c^lleu  Leo- 
mbiBer)  t  rierris  the  borough  and  1  he  fit et'gtt  courf  ;  which, 
fall  is  rti  hin  the  jurifdi^iion  of  ihem.  nor,  but  nor  within 
tbr  liberty  0/  the  bailiff  of  the  borough  :  lb  tne/e  is  a 
jereig*  ewrt  of  the  honour  0/  Gland/:  t.  Cl<iu/,&E<1  2.. 
Ftnei)tt  ktigbt  and  fold  *a»toflom  witfin  iue  1 11  ►  of  L*n. 
tfarit  which,  being  found  prejudicial  to  the  leUcr»  oi  cat- 
tle in  $jjtrtkfitL,  iv m  aboliihcd. 

Foreick  KiHcncM  ;  Foreign  Law*  a*d  Customs* 
A  Foreign  Kingdom  is  one  under  the  uommion  of  \\  fofftgn 
prince;  lo  that  bxfatd$  or  any  o<h«r  place,  fobject  to 
the  crown  oi  Bnglaadi.  cannot  with  us  be  called  forftgn; 
though  10  fome  purpofes  they  are  ditlincl  from  the  rc.vlm 
oi£;gfu  d.  \l  l#o  of  rhe  king's  t'ubjc&s  fight  in  ^  fo- 
reign kingdom,  and  one  of  them  iskillco,  it  cannot  be 
tried  here  oy  thr  common  law  :  but  it  mfly  be  'rird  and  de- 
teritnr.ed  in  the  court  or  the  CanHabls  tt*d  Mm  font  accord- 
ing to  the  effi/Attw;  or  die  fact  m^y  be  examined  by  the 
Puvj  L'ounJ:^  and  tried  by  tommiflioneri  appointed  by 
the  king  in  any  county  of  EtglaKd,  by  Ita^utc  33  h,  S. 
c.  23,  3  Ittji.  4B.  One  Huuhm^n  killed  Mr.  Coffot  abroad 
in  Peftvgal,  for  which  he  was  tried  there  and  acquitted,, 
the  exempiincation  of  vvhkh  aecjuirtal  he  produced  under 
the  Great  bt-alot  that  kin-gdom  ;  and  the  king  being  wil- 
ling he  fhould  be  tried  here>  referred  it  to  the  judge  1,  v>  ho 
all  agreed,  lhar  the  party  being  already  acijuiued  by  the 
laws  oi  Portugal^  could  not  be  tried  again  lor  the  fim« 
fact  here.  3 

If  a  Stranger  of  Holland \  or  any  foirigt;  ihtgdiim,  boys 
goods  at  London,  and  gives  a  note  under  Ins  h^nu  rur  pay- 
ment, and  then  grjes  away  privately  into  lUlland ,  the 
feller  may  have  a  certificate  from  the  Lnrd  A-layor,  on. 
|:m  !  of  iale  and  delivery  of  the  goods  ;  upon  i,^hich  the 
people  nf  Holland  will  execute  a  legal  prucei^  en  the  p;.r;y. 
4  h'.Jl.  38'  Alfo  at  the  inflar«:e  of  an  ambatfadur  or  coa- 

>  |ulT  fu  ha  perfon  of  England,  or  any  criminal  again!!  the 
htv5  neic,  m^y  be  fent  irom  a  foreign  kin^km  hither. 

I  Where  a  bond  ii  given,  or  contract  made  in  a  foxign. 
kingdom,  \i  may  be  tried  in  the  Kitig'i  Btntb,  and  laid  to 
be  done  in  any  place  in  England.  Ihh  11 :  ]  I'.uljl  3*2. 
An  ajgreetnenc  made  in  l  fame,  on  two  French  per  tons 

I  m5.r>rr.^,  touciiin^  the  wife**  Jortor.e*  ha*  been  decreed 
here  10  be  executed^  according  10  the  laws  of  E't^tand  ; 
and  that  the  hu&and  furviving  mould  have  the  fthoie^ 
but  rehef  *as  r.  r!t  gucn  for  a  certain  ium,  and  the  reji 
lo  be  governed  by  the  cullom  of  Paris.  Pnud.  Owe. 
107,  io3. 

J  an-  B.  being  inhabitanti  of  the  United  Slates  of 
America*  whiie  thole  btatc&were  colonies  of  Great  Britain, 
and  before  the  rebellion  of  them  ^  colonies,  B.  executes 
a  bone!  to  A. — During  1  he  rebellion,  after  the  declaration 
of  inoependence  by  the  American  Congrefs,  but  before 
the  Independenceof  AwuUa  wa*  acknowledged  by  Gtear 
Britain,  both  parties  are  attainted;  their  property  con- 
filcatcd,  and  veiled  in  the  refpeftive  States  oi  which  they 

were 


were  inhabitants,  by  the  legrflatsve  afts  of  thofe  States 
then  in  rebellion,  ami  a  fund  prouded  for  the  payment 
of  the  debt*  of  /?.  Afterwards  the  independence  of  A"ie* 
r/r*  is  acknowledged  bv  6rr*r  Hr-tn'siu  Under  nil  thefc 
circumil  iTiL^s  ^  imy  maintain  an  it&ion  on  the  bond 
again  ll  il.  in  SvgtaaJ. 

foifgtth  tif  of  the  court  of  King**  Bench  (affirming  the 
judgment  of  C  P  ^  Affirmed  lire.  P-  C* 

Though  a'i  rhrfe  judgments  appear  uiunimous,  the  two 
Former,  tnd  perhap-.aH  ihreeof  rhtrni.  were  E'rven  in  fome 
meafure  upon  different  grounds.  Kuc  it  appears  upon 
the  two  fint  deciuons  to  be  a  principle  not  judicially  con- 
troverted, that  ,f  ih^  penal  law  of  one  country  conn^t 
be  taken  notice  of.  to  affect  the  laws  and  right*  of  citi- 
zen* (or  fubjeilj  of  fitch  coun'ry,.  becoming  titixens,) 
of  another;  the  pcnalfaws  of  foreign  countries  being 
ftrictly  local,  ami  affecting  nothing  more  Than  they  can 
reacts  and  can  be  feezed  by  viitue  ot  tJieir  awhejrity ."** 
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Tion  of  improper  if&ntcsj  itMu.'i/  /  permit  rtft 
bt  arguei.  That  was  the  cafe  of  a  covenant  in 
;ncc  of  lands  in  America,  made  during  the  time 
of  the  rebellion,  \A;riL  I780)  •*  ih.it  the  grantor  had  a 
Irgal  title,  and  that  the  grantee  might  peaceably  enjoy, 
i3e.  without  the  lea),  interruption,  fife,  of  the  grantor 
and  his  heirj,  or  of  any  other  pt>foit  whomsoever .*' — 
The  court  were  of  opinion  that  this  covenant  was  not 
broken  by  the  States  of  Amtrita  fciaing  the  lands,  as 
forfeited,  for  an  ael  done  previous  to  the  conveyance, 
notwithstanding  the  fubJequcnt  acknowledgment  of 
independence.  3  Term  Hep, 'C84* 

Fork i  gn  O f p or e k ,  or  Apf£f&.  See  Exchequer. 
Fo*eign  Plantations  ;  am>  Dominions  of  the 
Crows,  As  torhe  former  of  thefc,  fee  t"h  t  -:  Di:t.  car.  Plan- 
tations, As  to  any  foreign  dominions  which  may  belong  to 
the  perfon  of  the  king  by  hereditary  defceht,  by  pu rebate 
or  other  acquilition,  as  the  territory  of  Hh&ver  and  hi* 
majeily*s other  property  in  Germany  ;  as  the fe  do  nor  in 
any  wife  appertain  ro  the  crown  of  thefc  kingdoms  they 
are  entirely  unconnected  with  the  laws  of  Ett^fdad,  and 
do  not  communicate  with  this  nation  in  any  tefpccl  what- 
fojvcr  -The  fiagifft  l.cviftiiutCy  warned  by  pa  ft  experience, 
wifely  inicrted  in  the  act  of  Settlement  which  veiled  the 
crown  in  theprefent  family,  the  following  claufe,  "  That 
in  cafe  the  crown  and  impeiial  dignity  of  (his  realm  lhall 
hereafter  come  to  any  perfon  not  being  a  native  of  this 
kingdom  of  Er^land,  this  nation  fliall  not  be  obliged  to 
engage  in  any  w-r.for  the  defence  of  any  dominions  t 
territories  which  do  not  belong  to  the  crown  of  Engletmt, 
without  confem  of  Parliament."  Stat.  12  ^13.  Wi%+<,  3, 
Foreign  Plca-  A  plea  in  objection  to  a  judge, 
where  he  is  refufad  as  incompetent  to  try  the  matter  in 
question,  becaufc  it  atifes  our  of  his  jmifdiclion.  Kiicb. 
75  :  Stat.  4. /fcx.  8.  r.  z.  If  a  plea  of  i Hubble  matter  is 
alledged  in  a  different  county  from  that  u  herein  the 
party  is  iodicled  or  appealed,  hy  the  common  law,  fuch 
pleas  can  only  be  tried  by  juries  returned  from  the  coun- 
ties wherein  they  are  alledged.  But  by  the  Stat.  i\  H. 
8.  e  1 4,  §  5*  all  foreign  pLas  triable  by  (he country,  upon 
an  indictment  for  pciit  treafon,  murder  or  felony,  fliall 
be  forth wi  h  tried  without  delay,  before  the  farnejuflivcs 
before  whom  the  party  fliull  be  arraigned,  and  by  the 


jutOffi  of  the  fame  county  where  he  Is  arraigned,  not- 
wiihllanding  ik-  matter  of  the  pleas  la  alledged  to  be 
in  any  other  county  or  counties  :  though  as  this  fliru;e 
exten  not  to  trp^fbn,  nor  appeal^  it  is  faid  a  /wtig/t 
ilTtie  therein  mull  ftill  be  cried  bv  the  jury  of  the  county 
wherein  allrdged  3  hji.  1 7  t  H.  P.  C.  25 e :  z  Nmi. 
P.  C.  t  40  ^  :  6,7.  fa  Kjorffgu  ptea  in  acivil  action  the 
defendant  ought  to  pTeid  to  that  place  where  the  plain- 
tiff ailrJ^fi  the  matter  to  be  done  in  his  declaration  ;  and 
t!ie  defendant  may  plead  ifwrigtt  whether  the  matter 
ti  trail fiu^y,  dr  not  tranfttory  ;  t>nt  10  the  la'.i  cafe  hemuft 
wear  to  it.  %W.  aj*^;  zNJf>Rjt.  \\"ncn  a  j'^eign  plea 
U  pleaded  the  court  generally  makes  the  dctendatit  put 
ir  upon  oath,  ihattt  is  true;  or  w-:ll  enter  up  judgment 
for  want  of  a  p  ea*    See  $  Mod.  Feteign  anjtvrr  is 

toco  an  an  Twer  as  is  not  triable  in  the  county  where  made; 
and  fwti^Ti  matter  is  that  matter  which  is  done  in  another 
county,  65fc.  See  fotbf f  iltlea  Pttadmg  ;  Inbtfmem. 

FoxEreM  S.  s  vicrt  Is  that  whereby  a  niefne  lord  hclds 
of  another,  wlihout  the  compafs  of  hi?  own  fee;  or  that 
which  the  tenant  pej  rorms  either  to  his  own  lord,  or  co 
the  lord  paramour.i  out  of  the  fee,  Kftfk*  See  Brner* 
fit>.  *ic,  t6,  F*rrigHf<rpfa!ktms  atfu  to  be  ufedfor  hue6rft 
fervicti  or  efcna*f  uncertain,  PerAiat^  650.'— 'Satvt  form* 
/no  Sen  it  it.  il/oji.  jfttg.  tarn.  2.p.6}j. 

f-tknitt  ca /eff/ing  Fvsrigtt  StJiei,  are  refrained  and  pu- 
olfhed  hy  Jim.  $Jac.  i.e.  4;  which  makes  it  felony  for 
any  perfon  wlfatever  to  go  out  of  the  realm,  to  fer ve  any 
foreign  lJrin;e  or  State,  without  having  fir  It  taken  the 
oath  of  allegiance  before  bis  departure.  And  it  a  felony 
alfo  for  any  Gentleman,  or  perfon  of  higher  degree,  or  wao 
hath  borne  ofHce  in  ihe  army,  to  go  out  of  the  realm  to 
fene  futh  foreign  Prince  or  State,  without  previoutiy  en- 
tering  into  a  bond  whh  two  i'urenes,  not  to  be  reconciled 
to  the  See  of  Rome,  or  enter  into  any  confpiracy  againlt 
his  natural  Sovereign.  See  the  Jiat.  \  \  i8T  J  9  —  Byjfta/, 
9(?«.;.f.  30,  enforced  by  Jiat,  29  Gee.  a*r.  17,  if  any 
fubject  of  Great  Britain  fhall  cnlili  himfelf,  or  if  any  per- 
fon ih all  procure  him  to  bcenliltcd  in  any  foreign  ftrvice, 
or  detain  or  embark  him  for  thai  purpofe  without  licence 
under  the  king's  fign  manual,  he  f.iull  be  guilty  of  fe- 
lony without  benefit  of  clergy  ;  but  if  the  perfon  fo  re- 
duced, Hist!  within  J ;  days  dikovcr  his  fed acer,  he  ihall 
on  conviclion  of  the  feducer  be  indemnifirti  — -Hf,Jfotkl$ 
Geo.  1.  c.  17,  it  is  enacted  that  to  Jerve  under  the  French 
Kittgt  as  a  military  officer  filili  be  fdony  without  benefit 
of  clergy  :  and  to  enter  into  the  SeMch  brigade  in  the 
Dutch  fetviLc  ivithoiu  previoully  taking  the  oathi  of  al- 
legiance and  abjuration  (hall  incur  a  forfeiture  of  500/, 
iice  further  thit  Dicl,  titles  jfflrgiatu-e  ;  Caa/rmc-t  ;  fnafn. 
FOREIGNERS.  See  title  Mat. 
IGREJLDGER.  th,  J  A  j  ad  g  men  t  w  he  re  - 

by  a  per  ton  is  deprived  of  or  put  by.  the  thing  mqueliion, 
Bra/t,  Ub.  4-  To  be fertpulged the  court,  is  when  an  offier 
or  nr.'o  ffr>-  of  any  court  is  expelied  the  faae  for  tome  of- 
fence, or  for  not  appearing  to  an  action,  on  a  bill  hied 
againS  him*    See  title  s  at  La-u* 

Form  c/a  Forejudgcr  of  an  Attorney. 

TT)  E  it  remembered,  that  oa  the  day  of,  Sec.  tbit  fame 
rS  term.  A.  B.  eane  here  into  thh  court ,  lyt  kc.  his  at. 


vb:  I  ilrd  to  ik'  juftiifi  of  our  i 
'agawfl  C,  D.  Gent,  one  cf  ft 


m  UrJtht 
a  a  f  ib, 
Cor-jmon 


FORE 

tatlxtf  tut  faid  SttWri&  Lmd  tW  K-**,  p**- 
fuatly  frefent  bert  in  eourt ;  the  tenor  of  which  bill  fotUwt  in 
theft  wordtt  that  it  to  fhjt  Ta  the  jufihes  of  o:tr  fv&eigtt 
L*rd  the  King,  ff.  A.  11.  lyt  Sec.  bu  attorney^  c*n/dai*i  of 
C.  D.ouc  tf the  attvntint&cz.  for that  tvAirov,  Sec.  (falling 
forth  the  ivhole  bill)  The  pledges  for  ttti  pioftcutiou  are  John 
Doe  and  Richard  Roe  :  whereupon  tht  fdd  C,  D.  being  >- 
Umnly  tailed t  tame  »4  \  ibiref&e  *r  u  foreju  j^ed  from  exv  - 
cijingbis  effiee  of  Attorney  of this  court,  fir  bit  toniumaej,  &C, 

FORESCIIOKF. ,  /Wftftrm.]  Fotf^en;  in  one  of  on 
ftacuiti,  it  is  fpecially  uted  fax  lands  or  tene  ments  fcifed  by 
a  lord,  for  want  of  ferviccs  performed  by  die  tenant,  and 
quietly  held  by  fuch  lord  beytttd  a  year  and  et  day  \  now 
the  tenant,  who  Teeth  hisland  taken  into  the  hands  of  the 
lord,  and  pofl'tflcd  fo  long,  and  doth  not  puritie  ihe 
courfc  appointed  by  law  to  recover  it,  doth  in  presump- 
tion of  Jaw  ujfavow  or  ferfulte  all  the  rig  tit  he  luth  to  the 
fame  :  and  then  fuch  lands  lhail  be  Called ftrrfihokc*  See 
S";iw.  10  i^;'.  i.f.  J . 

FOREST. 

Forest  a;  Salt  us.]  A  great  or  vaft  wood;  hmtjyfoeffrh 
&  falturfui.  Our  Jaw  u  ritcr s  'define  it  thus  ;  Forclta 
iff  hem  ubi  /trie  inhabitevst  W  includtntur  ;  others  fay  it 
is  called  Forefay  quafi  fefentm  fait*,  itt?  tuta  maafto  fe- 
raruta.  Matswood,  in  his  Foreji  Lan/j,  gives  This  par- 
ticular definition  of  it  t  A  Forty?  is  a  certain  territory  or 
circuit  of  woody  grounds  and  paClures,  known  in  its 
bound*  and  privilege,  for  the  peaceable  bang  and  a&idlng 
of  wild  htafis^  emdfmcft  of  fdf ell,  chafe  mud  \uet*remx  to  be 
1  tdj)  ;bt  ting* J  protrflioefor  his prin.tly  delight :  repleaded 
with  beafts  of  venary  or  chafe,  and  great  coverts  of  wrt 
for  fuccour  of  the  faii  beaf!&;  for-preiervation  whereof 
there  are  particular  laws,  privileges  and  officers  belong- 
ing thereunto-  Mem/jypart  z.c.  1 . 

fan-fit  are  of  that  antiquity  in  England*  that  (except 
the  Ntiv  Ftrg&  in  Hampfbire,  ere<fled  by  Wiwetm  called 
Jbr  Cvijuoo>\  and  Hampton  Court,  erecied  by  King/fm. 
VI!  I,  {ice flat.  %t  //.  e*  c.)  it  is  laid  there  is  no  record  or 
hiftory  doth  make  any  certain  mention  of  their  ere£Hon$ 
and  beginnings  ;  though  they  arc  mcnzioneJ  by  feveraE 
writers  l  and  in  divers. of  our  laws  and  Hatntes.  \  Inf. 
319,  Our  ancient  hiftoriaas  tell  us,  tuit  Ken  Fcrejl  was 
raifed  by  the  ccHrudtion  of  twenty-two  pari  Eh  churches, 
Ktid  many  villagcsT  chapels  and  manors,  for  the  Ipace  of 
thirty  mi!c3  together ;  which  was  attended  with  divert 
judgment,  as  ihey  are  termed j  on  the  pofterity  ol  iJng 
fVill.  %  who  erected  it ;  for  Wllfctm  Rvfrt  was  there 
Ihot  with  an  arrow,  and  before  him  Rucbard  the  brother 
of  jfVr  *.  f.  was  there  killed  i  An  J  i  Iwy,  nephew  mHobat1 
the  cldeft  fon  of  the  Conqueror,  did  h-irig  by  the  hiir  of 
the  head  in  the  boughs  of  the  Jore/i  like  unto  slbfakm. 
Blount. 

Eefides  the  ife  Fsnjl,  there  are  fmy  eight  other 
Forefis  in  Ejf+hmd  \  thirteen  chafe*,  and  more  than  feveo 
Jiondred  parks :  the  four  principal  Fottjis  AVtu  Ftr?ft 
on  the  i?ea,  Shirnwl  Foreji  on  the  Treat,  D :<m  Fcrejl  on 
t:ie  Sevtm,  arid  IFindfor  ftrtfi  on  the  Thetmtx.  The  way 
of  raakirg  a  ttrrft  U  thus:  C  rtain  commilSoners  arc  ap- 
pointed under  the  Great  Seal  of  E^amd*  who  view  the 
gf^fcftd  inrended  for  *  Forefl,  and  rente  it  found  with 
metes  and  bounds;  which  being  returntd  into  tJie  Chaij^ 
eery,  the  King  cjiuie*  it  to  be  proclaimed  throughout  the 
county  where  the  Jajid  iieth,  thtl  it  i»  a  F&$>  antl  10  be 


FOREST. 

governed  by  tlve  Ijwt  of  th&  Fere/?,  and  prohibits  all  per- 
(pikl  from  hunting  there  without  hi*  leave  ;  and  then  he 
appoiuteth  omcerd  fit  for  the  preformation  of  the  vert  and 
venifon,  and  ib  it  becomes  a  Fwe/l  on  record.  Mam), 
c.  2.  Though  the  King  may  creft  a  Ferej?  on  hh  own 
ground  and  wailti,  he  may  not  do  it  in  the  ground  of 
other  perfons,  without  their  conftnt ;  and  agreements  with 
them  fir  that  purpole  ought  to  be  confirmed  by  parlia- 
ment. ±Ilrfi+ 

Proof  of  a  Foieji  appears  by  matter  of  record  \  as  by  the 
eyres  of  the  ju  tikes  of  the  Fere/tr,  and  other  tour ti,  and 
officer*  of  /Vi>f>,  nnd  not  by  the  name  in  grants. 
12  Rep,  iz*  As  parks  areinclofed  with  wall,  pale,  t$e* 
fo  Foicjir  and  chafes  are  incloftd  ly  mttts  find  btwuts  ; 
fucfv  as  rivtrs,  highways,  bills;  which  are  an  inUofure 
in  Jaw;  and  without  which  there  cannot  be  a  Firrft* 
And  in  the  eye  of  the  law,  the  foktidarui  $f  a  foreft 
go  round  About  it  ns  it  were  it  bruk  dircflfy  in  a  right 

tine  the  or.e  frmi  the  other \  etnd  they  are  intfi>;i  tit  her  by 
nintttr  cf  reiord,  ot  prtfcrifthn,  ^Irtft*  j  ( 7.  Bounds  of 
a  Fotef  may  be  aftertained  by  com  minion  from  the  LorU 
Chancellor ;  and  commiffi oners,  liter ifFs^  nHicerf  of  ForeJ?*, 
&e.  arc  impowered  to  make  inquefts  thereof.  Stat.  16 
Si  ly  C/7r.  1.  c,  16.  AUb  the  boundaries  of  farejJt  arc 
reckoned  a  part  of  the  fvrefi  \  for  if  any  per  fon  kill  or 
hunt  any  of  the  King's  deer  in  any  highway,  river,  or 
other  ioclufive  boundary  of  a  Fvejl,  he  is  as  great  an 
offender  as  if  he  had  killed  or  hunted  deer  within  the 
Fovejl  itfelf.  4/^.318. 

By  the  grant  of  a  Farg/it  the  game  of  the  Foreft  dopafs ; 
and  beaftsof  the  Ferfftare  the  hart,  hind,  buck,  doc,  hoar, 
ivolf,  fox,  hare,  t&t.  The  feafons  for  hunting  whereof 
are  as  follow,  utz..  that  of  the  hart  and  buck  begins  at 
the  Feaft  of  St,  John  Baptift,  and  ends  at  Holy -nod  day  \ 
of  the  hind  and  doc,  begins  at  Ihiy-rwd,  and  continues 
till  Candle taat ;  of  the  boar,  from  Chriftmas  to  Candlemas ; 
of  the  fox,  begins  at  Chrtftrttatf  and  continues  till  Lady~ 
eiciy;  of  the  hare,  at  Miebatlmai,  and  lalls  till  Candlemas, 
tfyot  1 69  r  4  fnfi.  316. 

Not  only  game,  are  incident  to  a  Forrft,  but  alfo 
a  Foreft  hath  diners  ipecial  properties,  t\  A  F^reft  truly 
and  lirictly  taken,  cannot  be  in  the  hands  of  arty  but  the 
King  ;  for  none  but  the  K.'mg  hath  power  to  grans  com* 
I  million  to  any  one  to  be  a  'Juftin  in  eyre  $f  thrforefi ;  but 
if  the  King  grants  a  Ftrtft  to  fuhject,  and  granteth  fur- 
ther that  upon  rcquell  made  in  Chancery,  he  and  his  belli 
fliali  have  juflices  of  the  FcrtJ/f  than  the  fubject  hath  a 

The  fecund  property  of  a.fore/1  is  the  Courts  \  as  the  Jfnf- 
tict»ftaty  the S*at4iNSMtet  and  court  of  Attachment*  The  third 
property  is  the  o&cers  belonging  to  it ;  as  hril,  the Ju/iiets 
of  the  Foreft  \hz19ardtn  or  warder,  the  ^xrdcr«rstfwrftfrs,. 
ogijtert,  rrgarders,  keeper: ,  bailifft^  beadlet,  &C  ice  title 
Attaehntini  tf  the  Fure/t. 

Ai  to  rht  Courts.  The  moftefpecial  court  of  a  Foreft 
is  the  civaiw}nf  which  is  no  leia  incident  to  it  than 
a  court  of  piepowder  to  a  fair:  and,  if  this  fail,  there  ja 
nothing  remaining  of  the  Fzreft,  but  it  is  turned  into  the 
nature  of  a  Chafe-  Maaw.  <.  at  :  Grwttft,  Jur.  {46. 

The  court  of  Attachment  or  woodinote  in  Foie/u,  is- 
kep:  eve ;y  forty  (5 ays  ;  at  which  the  Fere/terj  brtni'  in. 
the  atiuciiment  de  '■  indi  tt  i>euatione%  anu  the  preterit- 
mcnts  thereof,  and  the  vcrderors  do  receive  the  fjrr.e^and; 
inroll  them  j  but  this  court  can  only  inquire,  not  u^n- 


FOR 


EST. 


vi£t.  Tin  court  of  Swiininote  is  holden  before  the  ver- 
derors  as  judges,  by  thrr  Reward  of  the  fwainmotc,  thrice 
in  the  year  :  the  fwatns  or  freeholders  within  the  Foreft 
are  to  appear  at  this  court,  to  make  inquefts  and  juries ; 
and  this  court  may  inquire  de  fuperonrrattone  Foreft ann  um 
et  uli  ■  • .-.  I  tm  hrwum  I'orella;,  et  de  eoium  opprejfionxbus 
mjha  liluit  :  and  alfo  may  receive  and  try  prcfent- 
ments  certified  from  the  court  of  Attachments,  ar»ainft 
efieaces  in  vert  or  venifon.  And  thi>  court  may  inquire 
of  oft'ences,  and  convid  alfo,  but  not  give  judgment, 
which  mull  be  at  the  jufticc-fcat.  4  lift.  289. 

The  Comet  of  Regard,  or  Survey  of  Dogs  is  holden 
likewife  every  thiid  year,  for  expeditation,  or  lading  of 
dogs  by  cutting  off  to  the  fktn  three  claws  of  the  fore 
fitCfc  to  prevent  their  ninning  at  or  killing  of  deer.  No 
other  dogi  but  mallifti  .ire  to  be  thus  lawed  or  rxpeditated. 
for  none  other  were  permitted  to  be  kept  within  the  pre- 
cincts of  the  Pored}  ii  being  fuppofed  that  the  keeping 
of  thefe,  and  thefe  only,  was  necciTary  for  the  defence  of 
a  nun's  houle.  4  Lj  'r. 

The  principal  court  of  the  Foreft  is  the  Court  of  the 
C.b'uf  Juftice  in  £n,',  or  'Jufticc-Siat,  which  is  a  court  of 
record,  and  hath  nuthojity  to  hear  and  determine  all 
trefpafles,  pleas,  and  caufes  of  the  Foreft,  tsV.  within 
the  Forftt  as  well  concerning  vert  and  venifon,  as  other 
caufes  w  hjtfocvir  ;  and  this  court  cannot  be  kept  ofrcner 
than  every  third year.  As  before  other  J  j  dices  in  Eyre, 
it  mull  be  fummoued  forty  days  at  lead  before  the  fitting 
thereof;  and  one  writ  oJ  lummons  is  to  be  directed  10 
the  Sheriff  of  the  county,  and  another  writ  Cufiodi  fo- 
retlr,  Domini  Rrgts  .r/  tjto  kqtrn  t&tckti,  CJe.  Which 
Hfril  <>r"  /urnmons  confifts  of  two  parts :  /■/>/?,  to  fummon 
a'l  the  ofHcers  of  (he  Fonft,  and  that  they  bring  with  them 
ail  records,  (Jt.  Secondly,  All  perfons  who  claim  any 
liberties  or  franchif;s  within  the  /•-•  //,  and  to  ihew  how 
they  claim  the  fame.  It  may  alfo  proceed  to  try  prefer- 
ments in  the  inferior  courts  of  the  Foreft,  and  to  give 
judgment  upon  conviction  of  the  Swainmote.  And  the 
Chief  Jullice  may  therefore  after prcfentmcnt  made,  or  in- 
dtVStateBl  found,  but  not  before,  iflue  his  warrant  to  the 
oncers  of  the  Foreft  to  apprehend  the  offenders.  Stats. 
1  E.  3.  c.  8  :  7  R,  2.  c.  4. — Tnis  court  being  a  court  of 
record,  may  fine  and  imprifon  for  ofi'cnces  within  the 
Foreft,  and  therefore  if  there  be  erroneous  judgment  at 
the  jullice- feat,  the  record  maybe  removed  by  writ  of 
error  into  B.  R.  or  the  Chief  Jullice  m  Eyre  may  adjourn 
any  matter  to  that  court,  \faft.  291,  5,  313. 

Thefe  Jufticcs  in  Eyre  were  intliiuicd  by  Henry  II. 
A  D.  1184:  and  their  courts  were  formerly  held  very 
regularly  ;  but  the  laft  court  of  Juftice-fcat  of  any  note, 
was  that  holden  in  the  reign  of  Charln  I.  before  the  Bar! 
of  Hoi/an,/;  therigorous  proceedings  at  which  arc  report- 
cd  by  Sir  IF.  Jones.  After  the  Rclloration,  another  was 
held,  piofcwd  only,  before  the  Earl  of  Oxford:  but  ftnee 
the  arra  of  the  Revoiution  in  1688,  the  Foreft  laws  have 
fallen  into  total  difufe,  to  the  great  advantage  of  the  Sub- 
ject Sec  5  Qtmm.t  73. — Much  therefoieof  what  follows  is 
matter  rather  of  curiofity  than  ufe. 

There  is  but  one  Chief  Juftice  of  the  Fortftt  on  this 
fide  FreiJ,  and  he  is  named  Jufticisrius  liinetans  Foref- 
taunn,  8cc  ciirs  Trtutam;  and  there  is  another,  Capital  is 
Jufiiciaiiut ;  and  he  is  Jufticietrius  ftivcrans  osmium  Fo- 
■  a  Trent&m,  f$t,  who  is  a  pcrfun  of  greater 
dignity,  than  knowiege  in  the  laws  of  the  Fore/I ;  and 


therefore  when  Juftice  fats  are  held,  there  are  aflb:iated 
to  him  fuch  as  the  King  (hall  appoint,  who,  together 
with  him  determine  onuui  phesta  f:<^f.e ,  fjff,  4  /«,/.  3  1  5. 
— By  Stat.  32/7.8.  e.  35,  Jufticcs  of  the  King's  Poreils 
may  make  deputies. 

A  JuJ (ice  in  Ey  e  cannot  grant  licence  to  fell  any  timber, 
unlefi  it  befdentc  curia,  or  after  a  writ  of  tuf  fnid dtm» 
>u  n\  and  it  hath  been  refolvcd  by  all  the  judges,  that 
though  Juft'ttts  in  Eyre,  and  the  King's  officers  within  his 
Fotefts,  have  charge  of  venifon,  and  of  vert  or  green-hue, 
for  the  maintenance  of  the  King's  game,  and  all  manner 
of  trees  for  covert,  browfe  and  pannage;  yet  when  tim- 
ber of  the  F>uft  is  fold,  it  muft  be  cut  and  taken  by 
power  under  the  Gnat  Sea!,  or  the  Exchequer  Seal,  by 
view  of  the  Forcftert,  that  it  n.ay  not  be  had  in  places 
inconveni  -n:  f  ir  the  game  1  and  the  Jullice  in  Eyre,  or 
any  of  the  King's  otficers  in  the  Foreft,  cannot  fell  or 
difpofc  cf  any  wood  within  the  Fa,  eft  without  commilfion ; 
fo  that  the  r.xchequer  and  the  officers  of  the  Foreft  have 
divt/km  impttium,  toe  on;  fcr  the  profit  of  the  Ki»»,  tit 
tike  fc  '-'ti pdea/ure.  Alfo  no  officer  of  the  Fttfi  can  claim 
windfalls,  or  dotard  trees,  for  their  percjuilites,  becaufe 
they  were  once  parcel  of  the  King's  inheritance;  but 
they  ought  to  be  fold  by  commiflion,/*'  the  King's  beft 
benefit.  R:adin  Stat.  3  >vd.  p.  304,  5. 

If  anyofricers  cot  down  wood,  not  neceflary  for  browfe, 
*Je.  they  forfeit  their  offices,  9  Rep.  50.  The  lord  of  a 
Foreft  may  by  his  officers  enter  into  any  man's  wood  with- 
in the  regard  of  the  Fo  ,ft,  and  cur  do.vo  browfewood  for 
the  deer  in  winter.  A  prefcription  for  a  perfon  to  take 
and  cut  down  timber- tree?  in  a  F>kJ},  without  vic.v  of 
the  Forefie.-.  it  is  faid  may  be  good:  bu:  of  this  qvsu% 
without  allowance  of  a  former  eyiet  &e.  If  a  man  hath 
wood  in  a  Foreft,  and  hath  no  fuch  prefcription,  the 
law  will  allow  him  to  fell  it,  fo  as  he  doe*  not  pre- 
judice the  game,  but  leave  fu.'iicicnt  vert;  but  it  ought 
to  be  by  writ  of  ad  ■<•-*..  'da       1,  isfc.  4  Iff:  Cto.j\u. 

155.  And  every  perfon  in  his  own  wood  in  a fo/eftmiy 
take  hiuft  bote  and  hay -bote*  by  view  of  the  F^efm  ;  and 
fo  may  freeholders  by  prefcription,  copyholders  by  cuf- 
tom,  tiff :  1  Ed.  yf.  2.  c.  2.  The  wood  taken  by  view 
of  the  Foe/to,  ought  to  be  prefented  at  the  next  Court 
of  Attachment^  that  it  was  by  view,  and  may  appear  of 
record. 

Fences,  in  Fsrefts  and  chafes,  muft  be  with  low 
hedges,  and  they  may  be  deilroyed,  though  of  forty 
ye.irs  <  ontinuancc,  if  they  were  not  before.  Cro.  Jac. 

156.  He  whofe  wood  is  in  danger  of  being  fpoilcd,  for 
vtraot  of  repairing  fences  by  another,  ought  10  requeil  '.he 
Pflty1  to  make  good  the  hedges;  and  if  he  refufe,  then 
he  mull  do  i;  himfclf,  ,:;:d  b*  vt  ei  i-  >"  th  r.  «•  a^v.nf 
the  other  that  Jbottld  have  done  it.  I  Jontt  zyy. 

A  perfon  may  have  aftion  at  Common-law  for  a  trcf- 
pafs  in  a  Fortft,  as  to  wood,  U.:  to  recover  his  right. 
Sid,  296. 

The  Cb.sf  H'vd  cf  the  Ftrtfi  is  a  great  officer,  next 
to  the  Juflices  of  the  Favft,  to  bail  and  dilcharge  of- 
fenders ;  but  he  is  no  judicial  officer  :  and  the  contlable 
of  the  callle  where  a  Foreft  is,  by  the  horeft  law  >s  Cntef 
Warden  of  the  Foreft,  as  of  Wimdfin  Caftle,  %de. 

A  Faderer  is  a  judicial  officer  of  the  For>-  1.  am!  ch  fed 
in  full  county,  by  the  King's  it :  his  office  is  to  obfrrve 
and  keep  the  ailifes  or  laus  of  the  F*fefttt  and  .  .:v.  r-- 
ccive,  and  inroll,  the  attaclimei^s  and  r.rifentments  of  ail 
3  trcfpn&M 
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of  tin?  F,  i*  of  vei  l  and  vcnifoO|  and  to  do 
Kt  andjuftke  to  the  ptopls :  ihc  vcrderors  a:*: 
judges  of  the  SwainmMir  court ;  although  the 
widen,  or  hi*  di-puty,  uinally  fus  there,  4  faft. 

The  Regard*  is  tt  make  regard  of  the  F#ffi,  and  to 
viea<  and  inquire  of  offerees,  concealments,  defaults  of 
Faitftfrs^tSt.  Before  any  juhicc  ftr.it  is  h?!dtnH  the  K.- 
garden  of  the  Fmfi  muft  make  their  regard,  and  go  thro* 
and  view  the  whole  Foitftt  CsV.  They  are  mmifteml  of- 
ficers. conftituteJ  by  letters  patent  of  the  King,  or  diofen 
by  writ  to  the  Iheritr'.  4  Ittft.  291. 

A  Fertfttr  is,  in  legal  under  (landing,  a  (Worn  o.Ticer  mi- 
ni Aerial  of  the  Pirtjh  and  is  to  watch  over  the  veil  and 
venifon,  and  to  make  attachments  and  true  prefentments 
of  all  manner  of  trefpafies  done  within  the  Fvtfi  \  a  /  -.- 
tyfler  is  alfo  taken  for  a  tFwhiard;  this  cfticcr  is  made 
by  letters  patent,  and  it  is  faid  die  <.!hcc  may  be  granted 
in  fee,  or  for  life.  4  faft>  293,  Every  Fntfttr,  when 
he  is  called  at  a  court  of  juftice  feat,  ought  u  pon  his  knees 
to  deliver  hi*  horn  to  the  Chief  Jultiee  in  Eyre  ;  fo  every 
Woodward  ought  to  prefent  hi*  hatchet  to  my  Lord, 

A  Riding  F&ffttr  is  10  lead  the  King  in  his  hunting, 
1  Jsaei  2-7.  The  office  of  Fortftcr^  &e.  though  it  be  a 
fee-limpfc,  cannot  be  granted  o.-  aligned  over  without  the 
King's  licence.  \Irtft.  316.  If  a  F^rtfia  by  patent  for 
life,  is  made  jufticc  of  the  fame  forell  fro  bat  t?te 
foi  tfterjhip  is  become  void  ;  for  ehefe  offices  arc  incom- 
patible, a*  thcjfytjitr  is  under  the  correction  of  the  juf- 
tice.  and  he  cannot  judge  htmfclf.  1  lujt*  313, 

An  Agifta1%  ofHce  is  ty  attend  upon  the  King's  woods 
an<i  J  onus  in  a  Fore;},  receive  and  take  in  cattle,  £tfr.  by 
agiilmcnt,  that  is  to  uepaftute  within  the  forefl,  or  to 
feed  upon  the  pannage,  6/<r.  And  this  oflicer  is  confli- 
cted by  letters  patent.  4  Inft.  293.  Perfons.  inhabiting 
in  thetorelt  ma)  have  common  of  herbage  for  heart* com- 
monable within  the  Forefl ;  but  by  the  Fore  it  law,  (Tieep 
axe  nor.  commonable  there,  becaufe  they  bite  fo  dole 
that  they  defiroy  the  vert ;  and  yet  ithai  bet-n  held,  that 
fht'P  may  be  commonable  in  Fore  lis  by  prefcription.  3 
Buffi,  ziy 

There  may  be  a  prefcription  for  common  in  a  Fort  ft  at 
all  times  of  the  year;  though  it  was  formerly  the  opinion 
of  our  judges,  that  the  few- month  mould  be  excepted. 
3  Lex*.  1 27.  A  Foreft  may  be  dijnffovtftrd and  laid  open; 
bur  right  of  common  fh;»ll  remain.  J?of>fj,  9.3*  He  that 
hath  a  grant  of  the  herbage  or  pannage  of  a  park,  or  Forefl", 
cannot  take  any  herbage  or  pannage,  but  of  the  fur- 
plufcge  over  and  above  a  competent  and  fufiicient  picture 
and  feeding  for  the  game  ;  and  if  there  be  no  fiirpjufage, 
he  that  hath  the  herbage  and  pannage  cannot  put  in  ai:v 
beads  ;  if  he  doth,  they  may  be  driven  out.  ft  fad.  m 
Stat.  vol.  y  5c5.  None  may  gather  nuts  in  the  Foreil 
without  warren!. 

A  Ranwtr  of  a  For  eft  is  one  who  ft-  bufrtetl  U  to  rcchafe 
the  wild  be  a  ft  5  from  the  purlstta  into  the  Totcft,  and  to 
p red  nc  offences  within  the  purlieu,  and  the  Forefl,  LA. 
And  though  he  is  not  properly  an  officer  in  the  Foreft, 
yet  tie  h  a  confiderabie  officer  of,  and  belonging  to  it. 

The  Btadlt  is  a  foreft  oflicer,  that  warns  all  the  courts 
of  the  Fore  ft,  and  executes  pnxefs,  makes  all  proclama- 
tions ,  &c  4  htj'f.  313, 

There  are  alfo  Kttptrs  or  BaiLJt  cf  walks  in  Forefb  and 
chafes,  who  are  fubordinate  to  the  Vcrdtrors,  trc  And 
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thefe  officer;  cannot  b?  fwirn  on  any  mrjucfK  or  juries 
out  of  the  Foreft.    If'anv  mai  hunts  beaib  within  .1 
relV.  although  they  are  nor  bcafb  of  the  V      t,  th 
punifhabSe  by  the  Foreifc  laws ;  brcaufu:dl  hunting  there, 
witbont warrant  is  nnkwful.  4  fij/JK  ii^. 

ff  adcci  he  humed  in  n  Forefl,  its  J  tifcrwaHs  lay  hunt- 
ing it  is  driven  out  of  the  Fiirefl,  and  the  Hirtfiitr  foliuws 
the  chafe,  and  the  owner  of  the  g>  :  ,  i.-jvra 
kills  the  deer  there  j  yet  the  Fa^rr  msv  enter  in;o  ihe 
lands  and  retake  tlie  d--er  :  (ot  property  in  thr  deeir  in 
this  cafe  by  purfntr.  2  Letw.  zok  He  that  hath  any  nun- 
ner  of  licence  to  hunt  in  a  h/orell,  chafe,  park,  mtift 
take  heed  that  he  do  not  abufe  his  licence,  or  exceed  his 
authority  ;  for  if  he  do,  he  inatl  be  accounted  a  trefpatler 
<ih initio,  and  be  punched  for  that  fael  as  if  lie  hid  do  li- 
cence at  all,  Mansv  l$Oi 

Every  lord  of  parliament,  fent  for  by  the  King,  may> 
incoming  and  returning,  kill  a  dt-ei  or  two  in  ihe  Kind's 
Forell  or  chafe  through  which  he  paflVs  ;  but  it  mud  noc 
be  done  piivily,  without  the  view  of  the  Foretter,  if  pre- 
fent j  or,  if  abfene,  by  c;iuling  one  to  blow  a  horn,  be- 
caufe  otherwi(e  he  may  be  a  trcfpaflcrt  and  feem  10  (leal 
the  Ucer,  Chart.  F^yt.  c  1 1  :  4  hft.  308. 

/ .->.  F&tftii  is  a  private  and  muft  be  pleaded. 
2  Lf  n.  209.  But  it  hath  been  obferved,  that  the  Id^s  Of 
the  Forrll  are  eftabttlhed  by  acl  of  parliameni,  and  lor 
the  molt  part  contained  in  Cbarta  de  Fat/ta^  g  H.  3  ft.  z. 
c.  2  :  34  Ed.  1.  fl<  j. 

By  the  law  of  the  Foreft,  receivers  or  trcfpafl'crs  ia 
hunting  or  killing  of  deer,  knowing  them  to  be  fuch,  or 
any  of  the  King'*  venifon,  are  principal  trefpaflers; 
though  the  trefpal's  was  not  done  to  their  ufe  or  benefit, 
at  the  Common-law  requires:  by  which  the  fuhfequeut 
agreement  amounts  to  a  commandment:  bill  if  the  re- 
ceipt be  out  of  the  bounds  ol  the  Forefl,  rhey  cannot  be 
puniflied  by  thefawi  of  the  Foreft,  being  not  within  the 
Fordt  jurisdiction,  which  is  local.  ,|  517. 

If  a  tjefpafs  be  done  in  a  Foreil,  and  the  trefpafter  dies, 
it  flull  be  punilhcd  after  his  death  in  the  life-time  of  the 
heir,  contrary  to  the  Common~Jaw.  hbit  and  rrf  may  be 
made  by  the  Forell  law  for  tiefpafs,  as  to  venifoo  \  though 
it  cannot  be  pur  feed  but  only  within  the  bounds  of  the 
Forefl.  4  jnjf  294.  And  for  not  purfuing  hue  and  cry  in 
the  Forrft,  a  townllirp  may  be  fined  and  amerced.  la 
every  trclpafs  and  oltencc  of  the  Foreft  in  vert  or  veni- 
fou»  the  punishment  i>,  to  be  imprifoncd^  ranfomed,  and 
bound  to  the  good  behaviour  of  the  Foreft,  which  mml 
be  executed  by  a  judicial  femence  by  the  Lord  Chief 
J  u  £lice  in  Eye  of  t  h  e  Fore  ft . 

I  fairy  Forefter  lind  any  perlbn  hunting  without  warrant, 
he  is  to  arreft;  his  body,  and  c^rry  him  to  prifon,  from 
whence  he  malt  not  he  delivered  without  fpecial  warrant 
from  the  King,  or  his  juilices  of  the  Foreft,  &ir.  But  by 
Stat*  1  L.t.  3.  c.  K,  Perfons  arc  bailable  if  not  taken  in  the 
tv&rtw-i  as  with  a  bow  leady  to  ftioot}  carrying  away  deer 
killed,  or  fmeered  with  blood,  tdc  'Fhough  if  one  be 
nnt  thus  taken,  he  may  be  attached  by  his  goodi. 
4  tn/i.  289. 

The  Warden  of  the  Foreft  fhaH  let  fuch  to  mainprife 
tintii  tbeo'r'of  the  ForeJlj  or  a  writ  may  be  had  out  of 
the  Chancery  to  obJigc  him  to  do  it;  and  if  he  rcfnle  to 
deliver  the  party,  a  writ  iha.ll  go  to  the  fhcrifFio  attach 
the  Warden,  13<.  who  mail  pay  treble  damages  to  [he 
party  grieved  and  be  committed  to  prifon,  ftelifi 
4  D  »  £d.  3, 
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i  F J.  j.  e.  8.  No  Officer  of  the  Forefl  may  take  or  im- 
pnfon  any  perfon  without  due  indictment,  or  per  main 
.  uith  bis  hand  at  the  work  ;  nor  fhall  conltrain 
any  to  make  obligation  again  (I  the  aflifc  of  the  Foreft,  on 
pain  to  pay  double  damages,  and  to  be  raniomcd  at  the 
King's  will.  Stat.  7  R.  2.  c.\. 

A  Forellrr  lhall  not  be  queltioned  for  killing  a  trcf- 
pafirr,  who  (after  the  peace  cried  unto  him)  will  not 
yield  himfelf;  fo  as  it  be  not  done  out  of  fome  former 
malice  fiat.  2 1  El.  i.y?.  1.  But  if  trefpaflers  in  a  Foreft, 
He.  kill  a  man  who  oppofes  them,  although  they  bore  no 
m  ilice  to  the  perfon  killed,  it  is  murder;  becaufe  they 
were  upon  an  unlawful  aft,  and  therefore  malice  is  i;n- 
p'ird.  Rol.  Mr.  548.  And  if  murder  be  committed  by 
fuch  trefpaflers,  all  are  principals.  Kel.  87. 

If  .1  man  comes  into  a  Foreli  in  the  night-time,  the  Fo- 
rrftcr  cannot  jullify  beating  him  before  he  makes  refin- 
ance; but  if  he  refills,  he  may  jullify  the  battery.  Per- 
fons  may  be  fined  for  concealing  the  killing  of  deer  by 
others  ;  and  fo  for  carrying  a  gun,  with  an  intent  to  kill 
the  deer  ;  and  he  that  ftcals  venifon  in  the  Fotefl,  and 
carries  it  off  on  horfeback,  the  horfe  fhall  be  forfeited, 
unlefs  it  be  that  cf  a  ftranger  ignorant  of  the  fail. 
Where  heath  is  burnt  in  a  Fotrfl,  the  offenders  may  be 
fined:  and  if  any  rn-.n  cuts  dewn  bufh.es  and  thorn',  and 
f..;r:fs  them  awav  in  a  cart,  he  is  fineable,  and  the  ca  t 
and  horfes  Anil  be  Utzcd  by  the  Foiefi  laws.  But  a  man 
may  prefcribc  to  cut  wood,  fcsfc.  And  every  Ireeman 
within  the  Firtft  may  on  his  own  ground  make  a  mill- 
ciykr,  01  arable  Jund,  without  inclofmg  fuch  arable; 
but  if  it  be  a  nufancc  to  o;her«,  it  is  puniiKtbie.  Chart. 
F.rfji.  e.  1 1  :  12  Rep.  tz.  And  if  any  having  woods  in 
his  own  grrunJ,  within  any  Ferejl,  or  chafe,  (hall  cut  the 
fame  by  the  Kng's  liceece,  @e,  he  may  keep  them 
feVera!  and  incfofed,  for  feven  years  aJtex  felling.  Stat. 
22  E.  4.  c  7 

By  Lharta  <?e  Fcrr/a,  9  B.  3  flat.  i.e.  2,  No  man 
Pi.,1  lolc  iilror  member  for  killing  the  King's  deer  in  a 
FircJI,  cfY.  but  frtull  be  fined ;  and  if  he  have  no- 
thing to  p-y  the  hnr,  he  trull  be  imprifoned  a  year  and 
adiv;  and  the1)  be  delivered,  if  he  can  give  good  fecu- 
si :  \  no;  to  rltVnd  for  the  future;  and  if  not,  he  fhall  ab- 
ju-c  the  rrJm  :  Before  thi»  ilatu;e,  it  was  felony  to  hunt 
the  King**  deer,  z  Rcl.  120.  To  hunt  in  a  Forefl  t  park, 
Bfif.  in  the  nk'ht,  difguiled,  if  denied  or  concealed, 
upon  examination  before  a  jutlice  of  prace,  it  is  felony. 
but  if  cebfefled,  it  is  only  fineable.  Stat.  1  H,  7.  e,  7. 
Keepers,  &7.  may  feize  inltrumcnts  utcd  in  unlawful 
cutting  of  tr«es.  Stat.  4  Geo.  3  e.  31. 

Taccru.i  and  infupportable  hardfhips  which  the  Foreft 
fim  rcated  to  th>:  Subject,  cccafioned  our  anceflors  to  be 
as  zr.i!"j!>  for  ttieir  reformation,  as  for  the  relaxation  of 
the  frodal  rigours  and  the  other  exactions  introuuetd  by 
th  \ ci /nan  twniiy.  /,nd  accordingly  we  find,  in  hillory 
the  immnnuies  of  Carta  th  Forefld  as  warmly  contended 
fur,  ana  rxtcted  from  the  King  with  as  much  dimcuJiy, 
a'  tlufe  of  M  g  a  Cbarta  u'eA.  By  this  charter  con- 
ruined  in  par  umeni  many  Forefts  were  diistForelted  or 
Artpped  ot  ihe:r  oppreflive  p  ivilegcs ;  and  regulations 
made  in  ihr  iet;inif:n  (1  fuch  as  remained.  And  by  a 
v..rirry  of  InLnecuent  llatutes  together  with  the  long  ac- 
quif-i.cn. c  ol  11  Crown  without  exening  the  F'»rcll  laws, 
t  pjerngalivc  »>  Lcccnie  no  longer  a  grievance  10  the 
fuhjtci.  Cw*. 


See  fqrther  as  to  the  Forelt  law  titles  Black  A&  : 
Dear  Stealing  :  Came  :  Chafe.  King  :  Fa>k:  Putheu:  Dtit't 
of  tbt  For  eft  t  &c. 

FOREiTAfJIL'M,  Duty  payable  to  the  King's  Fore/, 
ters.  Chart.  18  Ed.  1. 

FORESTALLING,  1> r MmW ■■<;  from  the  Sax. 
fore,  before,  &  flal  a  flail  ]  To  intercept  on  the  high- 
way. Sprlman  fays,  it  is  cue  ohjtntBlo^  vcl  itn.erit  htttmtpli** 
with  whom  agrees  Coke  on  Lit.  fol  161.  And,  accord! 
ing  to  Fltta,  forc([*\['\T\g/t>nificat  tp/truc'Jicirri  r  .,r  vd  t>n. 
pr.limcntum  trarfri-  et  fug*  a  veriotum,  i$c.  Lb.  \.c  2^. 
In  our  \*vty  fort  ft  ailing  is  the  buving  or  barg-ining  for 
any  corn,  cattle  or  o:her  merchandifc,  by  the  way,  as 
they  come  to  fairs  or  markets  to  be  fold,  before  they  arc 
brought  thither;  to  the  intent  to  fell  the  fame  again,  at 
a  higher  and  dearer  price. 

All  endeavours  to  inhance  the  common  price  of  any 
victuals  or  mer.handife,  and  practices  which  have  an  ap- 
parent tendency  thereto,  whether  by  fpreadmg  f.dfe  ru- 
mours, or  buying  things  in  a  market  before  the  ar.cuf- 
mmed  hour,  or  by  buying  jnd  lelnng  apatn  the  lame 
thing  in  the  fame  market,  He.  are  highly  criminal  by 
the  Common-Lw;  and  all  fuch  offences  anciently  c;me 
under  the  general  appellation  of  foreflalliug.  3  Infl.  19c, 
196.  And  fo  jealous  is  the  Comm  >n  law  of  practices  of 
this  nature,  which  are  a  general  inconvenience  and  pre- 
judice to  the  people,  and  very  oppreifive  to  the  poorer 
fort,  that  it  will  not  lofier  Corn  to  be  lo  d  in  trie  Iheaf 
before  thrafhed  ;  for  by  foch  file  the  market  is  in  effect 
foreitaJUd    3  hH.  I  ,7  :  H  P.  C.  I  \  z 

ForeHalling.  fng'efltng,  and  Restating,  are  offences  ge- 
ne-ally  claiTed  toge-.her  as  of  the  f-mc  nature  and  equ  i.ly 
hurtful  to  the  Public.  1'igrvJJing  fcems  derived  from  the 
words  in  aod  groft  great  or  whole  ;  and  r&rotmi  ifv.n>  n% 
again,  and  grater  Ft.  to  fcr3pe,  from  the  drcCiig  or  fcr  jp- 
ing  of  cloth  or  other  goods  in  order  to  fell  the  fame 
again. 

Several  Aatutes  were  from  time  to  time  made  agiintt 
theie  offences  in  general,  and  alto  fpecially  with  refpect 
to  particular  fpeaes  of  goods  according  10  their  fevcral 
circutnilances ;  all  of  wnich  from  the  5  5:  b  E.  6.  c.  t.f, 
downwards,  and  all  ads  for  enforcing  the  lame  are  repealed 
by  flat.  12  Geo.  3.  e.  71  ;  by  the  preamble  of  whicn  it 
fhould  ieem  that  the  remedy  was  found  worfe  than  the 
difeaie.  But  thefe  olfences  llill  continue  puniihable 
upon  indittraent  at  the  Lommon  law  by  line  and  impri- 
fonmenr. 

The  offence  of  fare /I a!Ung  the  market  is  an  offence 
againlt  public  trade.  This  was  drfcribed  by  the  faid  Stat. 
5  (zf  6  £.  6.  c.  14,  to  be  the  buying  or  contracting  for 
any  cattle,  merchandize  or  victual  coming  in  the  way  to  the 
market  or  dilluading  perfoos  from  bunging  ihtrir  goods 
or  provifions  there  ;  or  pcrluading  ihrm  to  enhance  the 
price  when  there;  any  of  which  practices  makes  the 
market  dearer  to  the  fair  trader 

Regrating  was  defcribed  by  the  fame  ftatute  to  be  the 
buying  of  corn,  or  other  dtaA  victual,  in  any  ma  ker;  and 
felling  it  again  in  the  fame  mai kct,  »>r  »v::tvn  .:  rn;lcs  of 
the  place.  For  thi«  alio  enhance*  the  price  of  the  pro- 
vifions,  as  every  fuccellive  le»icr  mutt  have  a  fuccctiive 
pro  or. 

Ingtcjpng  was  alfo  defcribed  to  be  the  getting  into  one'g 
poffefliun  or  buying  up  large  t)uaOiltte>  of  corn  jx  other 
dead  victuals  with  intent  10  ich  them  a^ain.  1  li;imuit  be 

of 


FORE 

ef  Ccorfc  injurious  to  the  Public,  by  putting  it  in  the 
po*er  of  on?  or  two  rich  men  10  raife  the  prke  of  pro- 
visions at  their  own  dUcretioo. 

The  above  defcriptions  given  by  thrflatute  ferve  as  a 
guide  for  the  indiclmcnt  of  thefe  offences  at  Common* 
Lw.  and  are  therefore  here  preferred. 

The  total  ingrofpTTg  of  any  commodity,  with  intcr.t 
to  id L  it  at  an  unrcafonablc  price  is  an  offence  indictable 
and  finrable  at  Common  laiv.  C?*.  V.nr.  232. 

Salt  his  been  held  to  be  within  the  provifinns  againft 
frirefblUng,  a-,  a  neceftiry  visual ;  but  not  hotfoot  a?p'r< 
or  other  fruits,  Sntftttt.  a  &  3  E*  6.  ^.15,  which  fecrns  yet 
in  force;  prohibiting  butchers,  brewer*,  bakers,  poul- 
terers, cooks  and  fruiterer*,  from  confuting  not  to  fell 
v;cluafs,  bui  at  certain  prices,  on  penalty  of  toL  for  the 
futf  offence,  zo/.  for  the  fecond,  40/.  for  she  third,  fisry. 
and  if  fuch  conspiracy  be  m-idc  by  any  company,  or 
body  co--porair,  ihe  ccvpnraiion  fliall  be  JrilnKrd 

See  further  1  ftrtnt.  F,  C*  S?o;  and  this  Dicl.  tides 
Br'uks  and  Ttlrs  ;  CattJt ;  Mviottty, 

FO&KTOOTH,  Striking  out  the  foretooth  is  a  M#f- 

,  FORFANG  ok  FORI  ENG,  from  ihe  Sax.  Fare, 
anietS  faogen,  frendtrf*  Anttrapih  vrl  Pr&vpitfc]  Tbt 
taking  of  provifton  from  any  one  in  fairs  or  markets, 
b-for?  th e  king'*  Piitvep&l  are  f*rved  with  necrfl'inrs 
f<;r  his  roejelly.  Chart.  ILn.  1*  lifp.  Sm*&  Berth*  Low  J. 
jUr.o  1 133* 

FORFEITURE. 

Fo? is f a ct uka,  from  the  Fr.  Ft/air]  The  efFcfr,  or 
penalty,  of  tr;.nfgreiling  tome  law.  For  an  ingenious 
difrtimon  10  prove  the  propriety  and  policy  c.f  fuch 
puni  tumeric,  fee  Mr.  Chttrkt  Vorlt'j  "  Qttffiikrrtttmi  m  tbt 
£au ■  9/  F"  /''!■■ T.  vr-j"  correded  and  enlarged  810*1775. 
— See  alio  this  Dicl.  title  Tenvut  Mi*  10. 

F-.* fount  is  defined  by  Bfockfone  to  be  a  puniftment 
annexed  by  la*  to  fome  illegal  ad  or  negligence  in  the 
owner  of  lands,  tenements  or  hereditaments:  whereby 
he  Ides  all  his  inrercir.  therein,  and  they  go  to  the  party 
injured,  as  a  recom pence  for  the  wrong,  uhich  either  he 
alone  or  the  public k  together  with  him  hath  fuf'aiued. 
i  CoHttr,  267. 

Lands,  tenement*  and  hereditaments  may  be  forfeited 
in  various  degrees  and  by  various  means.  Forfeiture* 
may  therefore  be  divided  into  trvtl  and  trimh&L  l  he 
latter  will  be  presently  confidered  more  at  large  under 
this  title. 

Civ]  Forfeitures  a  rife  either  by  alienation  contrary  10 
law;  as  in  mortmain*,  for  which  fee  t hi i  Dicl.  under  that 
title  ;  to  Alltm  fee  title  jffitn  ;  cr  by  particular  tenants 
wht  n  rhey  are  greater  than  the  law  entitles  them  to  make, 
'i  hi*  latter  alienation  diveils  the  remainder  or  reverfion 
and  is  alio  a  forfeiture  to  him  wbofc  right  is  attacked 
thereby.   I  Itift.  25  I. 

Forfeiture  in  civil  cafes  may  alfo  accrue  by  non  pre- 
sentation to  a  benefice,  when  it  is  tailed  a  l*&pft\  See 
this  Ditf.  tit.  AJinvjox.  By  Sim <xy  ;  S  e  ttmt  dtie.  By 
non. performance  of  Cautitimt}  See  title  CWw— By 
Waft ;  See  that  title.— Sy  breach  til  copyhold  cuJtoms; 
See  title  Cypb&i  or  laftly  by  BtokhtfUji  See  that  tide. 


FORFEITURE. 


I.  OfFvrfrhtt«t;„GvUC«/*U 
11*  Of  Fuifntun  t  in  Ctimhal  Cajtl\  find  hrrffa. 

1.  Generally  for  tsihat  C tints  fuch  FtrfiUttrd  **» 
izfiiftcii ;  and  tviubiit  7//?.'r  jbry  h-  ar  t  Jmi^n, 


Ftrftiiurc. 

% .  lSfh(7i  Forjctitti'it  may  bi  fiiztil. 

lr  As  to  animations  by  titular  itnanft ;  if  tenint  for  "  :> 
own  life  aliens,  by  feoffbaeht  or  fine,  f^r  rKe  life  of  another^ 
or  in  rail,  or  in  fee  ;  thefe  being  ctlates,  whi  .h  either  mult 
or  may  laft  longer  than  his  nun,  the  creating  tin  m  is  not 
onlv  beyr-nd  his  power,  aud  inconfallcnt  with  the  naiurc 
of  his  intereft,  but  is  alro  a  Forfeiture  of  bis  oun  par- 
ticular eftjte  to  him  in  remainder  or  reNerimn.  Lur,  \ 
435.  For  this  there  Item  to  be  two  reaJons;  Firft, 
becaufe  fuch  alienation  amounts  to  a  renunciation  of  the 
I  feod 4 1  connection  and  dependence  ;  it  implies  a  rf  fufal  10 
nerform  the  due  renders  and  fervices  to  the  lord  of  tiie 
t'?C)  of  which  feajty  ij  curHantly  one,  and  it  tends  in  it's 
confluence  to  defeat  and  dcvell  the  remaintler  or  re- 
verfion  expectant:  as  therefore  thar  is  put  in  jmpardy, 
by  luch  act  of  the  particular  tenant,  it  is  bbt  juii,  th  tt, 
upon  difcovery,  the  particular  eft  rite  fhould  he  lorfetsed 
and  taken  from  him,  who  has  flicwn  fo  manifeJi  an  in* 
cKnation  to  mske  an  improper  ufe  of  it :  The  oilur  rea- 
fon  is,  becaufe  the  particular  tenant,  by  granting  a 
larger  ellate  th-m  his  own,  has  by  his  own  ad  determined 
and  put  an  entire  end  to  his  own  original  inttrert  ;  and  on 
fuch  determination  the  next  takci  is  entitled  to  enrcr  re- 
gularly, a*  in  his  remainder  or  revcrfion.  z  Comm.  374, 

Another  reafon  ahTt£ned  for  ihefe  Forfeitures  i;^  that 
the  afl  done  is  incompatible  with  the  cftate  which  the 
tenant  hold;,  and  ag^atnft  the  implied  condition  on  uhich 
beholds  if.  As  in  [he  cafe  of  a  tenant  for  life  or  years 
enfeohinp  a  flr.ingcr  in  fee -fun pie,  this  is  a  breach  cf 
the  condition  whLh  ihe  Jaw  annexes  to  his  "ellate,  vise* 
that  he  fhatl  not  attempt  to  create  a  greater  cilatc  than 
he  himfclf  is  entitled  to.  1  Jn/i.  2  1  y.  So  if  tc n.rnt  for  life, 
or  year*,  or  in  fee,  commit  ft  tony,  this  is  a  breach  oi  the  , 
implied  condition  annexed  to  every  feed  a!  donation  that 
they  IhojfJ  not  commit  felony,  z  CV^w*  153* 

The  f;ime  lsw>  which  is  thus  laid  duwn  with  regard  to 
tenants  for  life,  holds  alfo  wirh  refpect  to  alt  lermisfs  of 
the  mere  Ireehold,  or  of  chattel  intcrclls  :  But  it  tenant 
in  ud  aliens  in  fte,  this  is  no  immediate  i-orrciture  to 
ihe  remainder-man,  but  a  mere  di {continuance  of  the 
edate-tail,  which  the  iflue  may  afterwards  avoid  by  due 
courfe  of  law  :  for  he  in  remainder  or  reverllcn  hath  only 
a  very  remote,  and  barely  pofltble  ititereA  therein,  until 
the  iflue  in  tail  is  extincl.  Sec  this  Did.  tit.  bifctmtitmatKc. 

But  in  cale  of  fu:h  Forfeitures,  by  particular  tenants, 
all  legal  eftaies  by  them  before  created,  (as  if  tenant  for 
ao  year?  grants  a  Icafe  for  15,)  and  all  charges  by  them 
lawfully  made  on  the  lands  (hall  be  good  and  available 
in  the  law.  For  the  law  will  not  hurt  an  innocent  leuee 
for  the  fault  of  his  lelTor  ;  nor  permit  ihe  lefTbr,  after  he 
has  granted  a  good  and  lawful  eilate,  by  bis  own  acl  to 
avoid  it,  and  defeat  the  interefl  which  he  himfclf  Iwib 
created.  1  hfi*  233  :  %Csmm.  275. 

Equtlralentj  both  in  it's  nature  ar.d  it's  coufequencci, 
to  an  itfegal  alicnaiion  by  the  particular  tenant,  h  the 
civil  crime  of  Dijclamtr ;  as  to  which  See  this  Dift.  title 
Difilaimer, 

4  P  *  If 


FORFEITURE  If. 


p  >lhbility 
!l  nutc-me 
t:ut  lie  in 
feofcaent 


gift  in  tjil , 


h  the  i  or.ciV.  or  after  . 
For  yea i' truant  by 
of  [ands  or  tenem*  \if->  I 
kdutc  or  Conditional  | 
"or  any  orhcr  life  than 


RRbrbet  ^  or  in  a  r"iu'ij  tlarxaf,  claim  the  fcc-/mip!e; 
rr  if  leflee  for  yeurs  being  oulled,  bring  an  affile  :./ ,7r 
J^&onnp  fe>.t  :riitte,  iff:  — by  eitheK  uf  thel'e  things  there  will 
|i?  a  Fwfenwc  of  eftate.  PfovJ.  15:1  15:8  JJty. 
144:  t."o.  Lit.  *$l  :  £>jw  152.  3^4:  i  ^m/V.  219* 

But  where  the  Lmd  granted  by  tenant  for  life,  oryearj, 
is  not  well  conveyed;  or  the  thing  docs  not  lie  in  Hwry-, 
as  arenr,  common,  or  the  like ;  he  wilt  not  fipfixt  his 
cdaie:  and  therefore  if  a  feoffment,  gift  in  tail,  or  leafc 
for  anothrr*s  life*  made  by  the  lepanl  for  life,  is  not 
good,  for  want  of  words  in  making  it,  or  due  execution 
in  th«  livery  and  fcifin,  this  Hall  ..^r  produce  a  Fwfcitntt. 

When  tenant  in  tail  mike;  leafes,  not  warranted  by 
the  11  at  u  re  ;  a  copyholder  commits  walle,  refufes  to  pay 
Ms  rent,  Dr  do  f'uit  of  court ;  one  to  wham  an  e (talc  is 
granted  upon  condition*  does  not  perform  the  fam; ;  in 
at!  thefe  cafes  Forfeitures  are  incurred-  i  Rip.  ic« 

Entry  for  a  Fwjeifttrt  outfit  to  be  by  him,  who  is  next 
in  reverlion,  or  remainder  afer  the  eftatc  forfeited.  As, 
if  tenant  for  life  or  years  commits  a  Fotftiiitnt,  he  who 
has  the  ipwffftielt  reverfionT  or  remainder,  ought  to  en- 
ter; thong  u  he  Ins  the  fee,  or  only  an  t  date- tail.  1  kot. 
t  -  /  4;,  qo;  858.  /,  y. 

F  ill. i  J  b^  a  difpenfarion  of  the  Fcr/ritun,  if  he  in  rever- 
£on,  o!  remainder  be  a  p^rty  to  rhe  etlaie  made,  and  accept 
it:  as,  if  a  hufband,  feifed  in  right  of  his  wife  for  fife,  Jcafes 
lo  bim  in  reverfton  for  his  own  life.  1  Rof.  856.  /.  to. 

Alfo  0/SV«  may  be/~er/V//«/  by  neglect  of  duty,  tsV. 
Sec  title  G$.-e. 

TT.  I.  The  true  reafon,  and  only  fuhjlantial  ground, 
of  any  For  fmture  vor  Chimes,  confiit  in  thi? :  that 
all  properly  i>  derived  from  Society,  being  one  of  thole 
Civil  rf^h'"  l i ■ni^m.-J  on  individuals  in  exchange  for  that 
degree  of  natural  freedom,  which  every  man  mull  racri- 
&cv  win  n  mc  enters  inio  fecial  communities,  li  there/ore 
a  member  of  any  nxiiunal  community  violates  the  f'un- 
da&c&ial  con  racl  <;f  hi*  ^ffociation,  by  tranfg  re  fling  the 
n  u  1  v  i  pat  Lw,  <jc  fi  rf-i!i his  right  to  luth  pnvjjrge>  a>  he 
c!jiiv.i>  b>  that  conrraetj  and  the  State  may  very  jullly  re- 
fame  thai  portion  of  property,  or  any  parr  of  it  which  ihc 
bw»  h*ve  befcre  athgned  rim  Hci.rrio  every  cflence  of 
*r-  rjLN.  u--  km:t  -h^  !al^^  .1  EngittZti hi*YC  exacted  a  tot^l 
coDhTca'jen  of  it  ',  moveables  or  regional  eUate;  ar.d  in 
tfoauy  ChJcs  p  - rp  >>  jno  hen  o'lly  a  temporary  lof»,of the 
ol'eru«er*s  immnv  .i^ics  or  landed  propcity  ;  and  have 
>rfled  them  both  in  theK:<<g,  av  ihr  pi-rJun  luppi>lcd  so 
be  < -fT-i-nded,  bv -ng  the  une  >ifibl>-  nug^ Urate  in  wnom  the 
ir.,.it^y  <  f  tht  1J  btic  ret-uf"*  i  Cbrnta  ijg. 

1'jtt  uf:Vric<4  which  u^fpc<?£  P  .rlej.nte  of  Jjniis  and  rc- 
nements^ir  pnu'.jp-3lv  iht  ia'ilb\\lng&X.  tTt&fpti*  t  Fe- 
te y.  5  yV}ft:pn  tj  'jrtqffe  4  Fr*P$mW*  5  Dittoing  4* 
fi     J'-'te*-  ar  UTijn  on?  1:  r he  ^refepce  ot 

ftle  King'*  eourti  of  juiii  e.  b  Pytjh  &aijf**ijj  or  nun- 
tLi'ervance  of  cetioiu  Jaw*  vuacU'd  in  rclU&ot  ot  paoilbs. 


Forffioti't  in  trirniisa!  Cafti  is  two -fold  i  of  real  and 
per  foil  a  1  eftate*.    Firli  a^  to  r\V«/  Zfintt-s. 

By  Common-law  oti  attaindcj'  ot  high  treafon  a  man 
forfeits  to  the  King  all  hi*  lands  and  tenements  of  inhe- 
ritance whether1  fee-fimplc  or  fee-tniJ,  and  all  his  right 
of  entry  on  lands  and  tenements,  which  he  had  at  the 
timer  of  the  oifence  committed  or  at  any  time  afterwards: 
to  be  for  ever  veiled  in  the  Crown.  And  alio  the  profits  of 
alt  JurcJs  and  tenements p  which  he  had  in  his  own  tight  for 
Jife  or  years,  fo  long  as  Inch  intereJl  (hall  fubuft.  Co.  Lit. 
jrji :  3  hJL  19:  1  IM.  P.  G.  240  :  a  #<mL  P*  €i  c.  49. 

J]'his  forfeiture  relate^  backwards  to  the  time  of  the 
treafon  committed  Co  as  to  avoid  all  intermediate  fides  and 
incumbrancer,  bu:  not  thofe  before  the  facl.  j  hfl. 
A  wife"*  join  rare  is  not  forfeitable  for  the  treafon  of  her 
hutband  :  becaufe  fettled  upon  her  previous  to  the  trea> 
kin  v.irn I.  it  !  •;.  dowej  ;  ^.rfcia-J  L>v  ;lic- (.•>;- 
prefs  provifion  cf  Stftf*  5  l£  6  E.  b.  t .  it,  repealing  in 
that  particular  Si.it.  I  E.  &.  r.  M.  The  hulband  not* 
withllanding  {hall  be  tenant  by  the  cortfiy  of  the  wife's 
lands  if  the  wife  be  attainted  of 'treafon,  for  that  is  not 
prohibited  by  the  tlatute,  j  11^1  />,  559  Iij:  ih  ugh. 
after  attainder,  uit  fj  iKiiure  relates  back  to  the  time  of 
the  trsafon  committed,  yet  it  docs  not  take  effecl  unlefs 
an  attainder  be  had,  of  which  it  i*  ons  of  the  fruits:  and 
therefore  if  a  traitor  dies  before  judgment  pi  -on  a m  need, 
or  is  killed  in  open  rebellion,  or  is  hanged  by  martial 
I  tw,  it  tvork-t  no  Forfeiture  of  his  lands;  lor  he  never  was 
attainted  of  treafon  ;  and  by  the  exprefi;  provifttifn  of  Siat, 
34  E.  3.  r.  12,  there  lhall  bt  no  Forfeiture  of  lands  for 
treafon,  of  Jr-ad  per  kins,  not  attainted  in  tht  ir  live*. — • 
Yrt  if  the  Chief  Juniee  of  the  Kin^*s  Ben;h  {the  fu- 
pre me  coroner  of  all  Evglavrf)  in  perfon  upon  the  view 
ol  the  body  of  one  killed  in  open  rebellion,  records  ir, 
and  returns  rhe  record  into  hfi  uwn  tourt,  both  iandsand 
goods  mail  be  forfeited*  4  Rep.  57. 

Forfeiture  of  lands  and  tenements  to  the  Crown  for 
treafon  is  by  no  means  detived  from  the  leodal  polity, 
but  wai  antecedent  to  the  efiablifhment  cf  rhat  ryJtem  m 
this  illand.  See  this  Diet,  title  Teuttrti  111,  10 — But  in 
certaoi  ireafons  relating  to  the  coin  it  is  pro  vided  by  fome 
of  the  more  modern  (tatutes  which  coMlinite  the  olfence, 
thauc  (hall  wi?rk  no  Foricitnrc  of  land?,  fave  aniyfur  ihe 
life  of  the  offender:  and,  by  alt,  that  it  fhall  not  deprive 
the  wife  of  her  dower.  See  Ssati.  5  Eti%.  c.  11  ;  \$St!z, 
c.  1  ;— 8  &  9  //".  }rr.  261  I  J,  &  16  G^.  z,  r.  jS.— And 
in  order  to  abolifh  kv.h  hereditary  punilhment  entirely*. 
it  was  provided  by  Stat.  7  Jii*  f.  zi,  that  after  the  de- 
ce^fe  of  the  late  Pretender  no  attainder  tor  treafon  mould 
extend  to  the  difinhcriiing  of  any  iitir,  nor  to  the  preju- 
dice of  any  ocrton  other  than  the  twt  1  lumielf.  By 
which  the  law  of  Foifettures  for  hijeh  trealon  would  by 
th^  time  have  been  at  an  end,  had  n^.  -kicbleqoent  Ihttute 
intervened  to  give  ihcm  a  longer  ^oration,  namely  the 
Stat*  .7  GVtf.  2.  f  39,  by  which  the  operation  of  the  in- 
aeronifiir.g  clauses  in  Stat.  7  Am.  <■  2  t ,  is  Ititl  farther 
fulptnoeu  tilt  the  death  ol  the  fou*  ot  ( Fie  Eite  i'retendcr. 
See  *  Cemxu  384  i  and  this  Dift.  title  Attahtiltf. 

tn  uei  it  treason ,  mi  for  if;on  ol  treafon  and  felony,  the 
offender  jUo  forfeits  atl  his  chattel  interclts  ahfolutely  i 
and  .he  profits  of  ail  eilates  0/  freehold  d^rj^l^;  l^-ei  and 
artcr  hi>  deaiii  all  hii  kind*  and  tenemeric*  in  lee  Jim  pie. 
(but  not  thofe  in  taitj  to  the  Crown  for  amort  period 
of  time  :  for  the  King  fhall  havt  them  for  a  year  and  a 
day  j  and  may  commit  theieiu  what  watte  he  ptcaSeaj  which 


FORFEITURE   II.  a. 


i*  called  the  K.lng*a  J*-,.-.  £.3Vl  and  //>/,-.  zlv.  l.  ^ :  3 
193.  Formerly  theKrng  hai  .*  liner ry  of  conimi :<sng 
walls  on    he  lands,  at  cum*,  by  pulling  d«»vn  iheir 

aie-ij  extirpating  h^ir  "-miens  ploughing  fheu  mea- 
dows and  c-tmig  down  ineir  woods,  bu;  :h:s  tending; 
greatly  m  the  pu-jui»i  e  of  the  Pd'blj  k,  it  u^h  agri&d  iq 
this  ripn  of  ff™.  U  that  the  King  lhvald  have  the  pro- 
fits of  the  l*nd  lor  a  yetr  and  4  day,  in  lieu  of  the  de- 
Jtm.iion  fee  was  o.hciwiie  at  libcrry  to  comm  r ;  and 
therefore  Mttpw  l  a>  ta,  c  zz,  pr  jvidejs  ihni  the  K  rig 
i j : only  hold  m  it  >itmU  tur  >  ye.n  and  day,  und  then 
iciic/e  in?ni  to  the  lord  oi  rhf  (ti;  without  any  mention 
01  wait*.  See  JVfVr  r.  4,  $  16:  £7«r>V  1  28.  But  the 
ttatu  e  17  £.  z,  •£  fi.ns*u.:  mi  ngij  lee  ma  to  fttpppfe  that 
t;ic  King  Olaii  havi.  his  y.  ji,  day,  <W  walle,  atio  not  the 
ye  »r  jtiti  day  iM,tta<lt>f  wuile :  which  CVc  -^nd  tbtifirnr 
veryjotfiy  con£der  in  encroachment., 100*  j  vcr^  ancient 
cue,     iherojai  pre, native,  M  rr  f  5,  $2:  2/-,.'  37, 

I  nia  ye«.r,  day  and  wafte  arc  now  u  uaH>  compounded 
fcr;  but  othcrwife  they  regularly  bclrmg  to  tiw  crown, 
and  after  their  exp. ration  the  \*tid  would  have  defq  0  led 
to  the  heii,  (a*  in  g&vti  iiwi  tenure  j'  i\\h  doe*,)  did  nut 
5t$  ft  odd  1  quality  intercept  ftich  drfcent  ^nd  g've  it  by 
wav  ok  eft  heal  tu  the  Lurd.  See  titles  Venture-,  Ej.fx.-at. 

Thete  Forfeitures-  ol  lands  for  lelnny  tdfo  anfe  only 
UfO'1  a  'aid dci  ;  %iod  therefore  afeh  ^  forfeits  no  buds 
of  iumri  an».e  or  freehold,  ror  fn*  never  i>  atraimed  as  a 
fcfan.  3  /«/>.  5j-  rJ  he>  Likewife  relate  buck  uj  the  time 
of  the  cfrt  ace  lommitreu,  .1  wt-i.  ai  Fori tu urea  for  irea 
fun  ;  lo  a*  to  avou  all  intermediate  charges  and  con- 
vey.in  ce*.  4  C^w.  -,#6. 

The  e  arc  ail  iae  FiiHc  rures  of  reat  rftatrf.  t re-ted  by 
the  Common -law  a*  con  icijuen  rial  u;  on  ati.^ inU+rrJs  by 
judgment  of  death  or  ourawry.  The  particutar  For- 
feriur.-b  erejued  by  the  sl*iu  ei  of  Putnumhe  and  otljers 
jill  bete  OToicteu,  besng  rather  a  paft  nf  the  ju.!gmerki  and 
[penalty  in  Sidled  by  the  refpecl^ve  ftjtutes>  than  chafefvextej 
at  Juuh.  juugiijcat,  in  (re^fon  ^nd  lelony  ttuy  arc.  See 
Faft.  It. 

&  a  pari  of  ibe  Forfeiture  of  real  eJtctes.  may  be 
mentioned,  the  Forfeiture  ol  the  pro  hi  &  of  lands  curing 
life;  whi.n  trxtcm.i  to  fwo  oilier  inJUinces  bthdes  thole 
already  fpwkcri  oi;  thr  itrikmg  in  Wtftminjter  Hall,  or 
drawing  a  weapon  upon  a  judge  there  fitting  in  tnc  King's 
conns  oi  justice  3  Jftjt.  i&i-  And  U  feema  that  the  lame 
Forieiiure;  i«  inctintd  ay  refuting  a  prifoner  in  or  before 
anv  of  the  courts  tnere,  committed  by  ihejuuges*  lVj. 
J«e.  307* 

life  fyrfeitttr*  *>t  Ge&fi  ami  Cvittr'j  accrues  in  everyone 
Of  the  nig  he  1  k;no>  ©»  odeace  :  in  high  treafon  or  rnil- 
prifion  thct  os ;  pent  treason  ;  fel -nies  of  all  forts,  whe- 
tiiti  klexgyabJe  tr  not:  idl  murder,  or  feh  tfc  fe\ 
pt:tt  i<HLcny;  j-ant!ing  mute;  challenging  above  35 
juron;  «ind  the  above  meniLonrd  oCeiioes  of  Itriking, 
GfL-  to  Weftm^tjttt  Hail  Fur  Flight  u;<oT  on  i.n  accufatiuo 
Of  re-iton,  fcfony,  or  t-vm  pettt  larceny,  wherhei  the 
party  be  iound  guilty  or  acquat.ed,  if  the  jury  find  the 
flight,  the  party  (till  forfeit  bt«  goodi  and  chattel*;  for 
the  vrri  fligtn  i%  an  offence,  carrying  wsth  it  a  ikroog 
pjefumpiion  of  guilt  j  anu  is  at  ieuii  ao  endeavour  kO 
cjgde  aod  lUSe  ttiecouile  of  ju nice  prelcribed  by  the 
law-  But  cfae  jury  very  fciuotn  find  the  flight ;  f  orfeiture, 
being  looker  U|  on,  lincc  the  iraft  increase  of  perfonal  pro- 
perty j  ah  too  large  a  penalty  Utr  an  oilenteto  which  a  man 
U  prcmi  ted  by  the  natural  Jove  of  liberty.  ^C*mm.  387, 


There  £re  feme  remarkable  tfjjT^rcn-es  between  the 
Foricjtur*  of  lands,  ami  of  goods  and  rfiuttelj.  I.  Lac  ds 
are  forfeited  »pi)n  tttinindtr^  and  not  before:  goc-ds  and 
chattels  are  forfeited  by  cetwifiw*  Brtaufe  in  many  of 
the  cairi  where  goods  are  forfeited  there  never  i*  any  at- 
tainder; whuh  happens  only  where  judgment  of  death 
orou  lawryUgireOj  therefore  tn  tltofe- cafes  the  Forfeiture 
muJf  be  upon  convklion,  ornotatallj  and  being  neeef- 
fanly  upon  conviction  irt  thofe,  it  is  fo  ordered  in  all.  other 
cafef;  for  the  law  loves  uniformiev,  2.  In  outlawries  for 
tri'.ilrin  i'j-!c:ony  t.tndsj  are  forfeited  only  by  the  judgment, 
ba  the  good  and  chattel*  nrc  forfeited  by  a  m^n'a  being 
flirt  put  iu  the  exigent,  without  flaying  till  fie  is  qahno 
txaftm?  or  finally  uutlawed,  for  the  fee  ret  in  g  himfelf  fo 
Jong  from  jultice  b  cnnllrued  a  flight  in  law,  1  Infl  232, 
(S.e  this  Di:L  tit.  Okda^iry,)  5.  The  forfeitttre  ot  lands 
has  relation  to  the  lime  of  the  raft  committed  fo  as  to 
;cv  ltd  all  fubletjuent  fates  and  incumbrances;  but  the 
Forfeiture  of  goods  and  chattels  ha*  no  relation  backr- 
W  d*j  fo  that  thofe  only  whirh  a  man  has  at  the  time  of 
conviction  fh-ll  be  forfeited.  Therefore  a  traitor  or  felon 
may  fonajuk  fell  any  of  his  chattels  real  or  pcribnal  for 
tbt  luilenance  of  himfelf  or  family  between  the  faa  and 
conviction;  %  HaiaL  P.  C  t.  ^ty.  For  pcrfonvil  property- 
is  of  fo  flddbaattng  a  nature  that  it  pailes  through  many 
Siands  in  a  [hort  lime1,  and  no  buyer  could  be  fafc  if  he 
were  liable  to  return  the  goods  which  he  hat!  fairly  bought, 
provided  any  of  the  pdor  vendors  hid  committed  a 
neafnn  or  felony.  Yet  if  they  be  colluftveiy  and  not 
h  wrfjftie  pj.rted  with,  merely  ro  defraud  the  liovvOj  the 
law,  and  particularly  Stat,  13  EHzr  r.  5.  will  reach  them  ; 
tor  they  are  a>l  the  whiic  truly  and  fuhilantiully  V.t  ^oods 
of  the  cFender;  an^L  as  he.  if  acquitted,  might  recover 
them  himfclf,  as  not  parted  wirii  for  a  good  confederation* 
to  in  caie  he  happens  to  be  convicted,  the  law  will  re> 
cover  th'km  for  the  King,  i^Ctmm  388. 

2  Where  land  comes  to  the  crown,  as  Forfeited  by1  at* 
tatndet  0/  ta.ijhry  all  it*  elite  tenures  of  common  per  Ions  are 
extinct;  but  if  the  King  grant  it  out,  the  former  tenure 
(hall  be  revved,  for  which  a  petition  of  right  lies.  1 
Halt* s  Wfi.  P.  C.  154.  f  u  irto/ifjt  all  lands  of  inheritance, 
^hereof  the  ctTenUer  wa*  leifed  in  hia  own  rigbi ,  were 
forfeited  by  the  Common-law;'  and  rights  of  entry,  fir?. 
And  the  inheritance  of  iliings  r.o\  lying  in  tenure,  as  of 
rent-charges,  commons  -xfc  fhaifbe  forreited  in  hlgk  trw- 
i\n :  but  no  right  a8*<m  whatloever  to  lands  of  inheri- 
tance is  forfeited,  either  by  the  common  or  Itatuie  law, 
x  Bovtti  P  C.  e.  49 

S.'ftt  26  H.  <A.  t.  13,  All  lands,  tenements,  &rV.  are 
fotfrifd  in  trettffiii.  Acid  the  King  fhslt  be  adjuagtd  in 
poflcflion  of  lanos  and  goods  1-jrfeited  for  treason  on  ti»c 
attdinuer  of  the  * -lEoncer,  vytjEfiout  any  o&ce  iound^  Javing 
theri^ht  of  others,  iiee  Stctt.  33  S.  t.  zq.  Lands  tnd 
hereditaments  inyT^  jimplt  anti/'r*  tail,  arc  forfeited  in 
6/gi6l  s>citj>ta\  bu*  land'  tn  tail  could  not  be  forfeited  only 
ior  the  life  nl  tenant  in  tai!,  till  tne  ffttuie  20^-3.  t>  15, 
by  which  Aatu'.e,  they  m  .y  be  iorfeitcd 

Upon  fiatlcwy  in  iiutfck  or  /eJ»J«rT  the  offender  fhall 
forfeit  as  much  as  if  he  had  appeared,  and  judgment  had 
been  given  agicinll  lum  j  !b  Jong  a*  the  outlawry  lain  force. 
3/^.51*213- 

(Ja+ft&inff  land  in  K<n4  is  not  forfeited  by  commit- 
ting of  j e fatty  i  and  bv  u/c.'er/j;  ew\t  inteiletl  hmh  are  noi 
forfeit.  S*  A  C.  5,  l6\ 

Land 


FORFEITURE    II.  3. 


T  .inJ  that  one  hath  in  trufl ;  or  goods  and  cttftttejl  in 
tight  of  another,  or  to  another's  ufe,  t^c  will  not  be 
liable  to  Forfeiture  Though  Icafes  for  years,  in  a  man's 
own,  or  hi>  wife's  right,  ciiates  in  join  tenancy,  (iff. 
and  alt  flat  rates  j  bond>,  and  debts  due  thereby  and 
upon  contracts,        (hall  be  forfehed,  G>.  Lit.  42,  iji  : 

A  m.irrted  man  guilty  of  fdonyf  forfeits  his  wife's 
term  ;  and  if  a  wife  kill  her  huflnnd^  the  Jiufbjn-J*s 
goods  are  forfeited.  y^tti.  Cetii.  6c.  to  immjlaitgbttr,  the 
offender  forfeits  gocJs  and  cbattrh+  and  in  cbnaee*titealey  and 

ciffwiftntfat  g*9tU  and  chmttls  \  but  the  ollenden  may 
have  rhrir  pardon  of  cotfrle.  Cb»  L/r  $it). 

Thofe  that  are  h:in£cd  by  Martini  Law  in  the  time  of 
war,  forfeit  no  lands.  C<j„  13.  And  for  robbery  or 
piracy,  on  thefca,  if  tried  in  the  Court  of  Admiralty, 
by  the  Civil  Ltttv^  and  not  by  jury,  there  is  no  forfeiture  : 
bntif  a  per  ton  he  attainted  beioie.  com  million  en  by  virue 
of  the  Stai.  28  Hot,  S  ft  15,  there  it  works  a  Forfeiture. 
t  U},  Ah: 

la  c.iks  of  felony  the  profits  of  lands  whereof  a  perfoo, 
atraimed  of  felony,  is  feifrd  of  an  e Hate  of  inheritance 
in  right  of  his  wife;  or  of  an  eftate  for  life  only  in  hit 
own  right ;  are  forfeited  to  the  King,  and  nothing  is 
forfeited  to  the  Lord.  3  hji,  19:  Fit*,  /ijf,  166. 

Goods  of  perfons  ihat^j-  lor  a  felony,  are  forfeited  to 
the  Lord  of  the  fr*nchifeT  when  the  flight  is  found  of 
record-  z  It/}-  28 1 . 

In  a  pn:\<}j::fiit  f,  fault  i/i  ft.t-Jtniph  are  forfeited,  atjtb 
gptot's  aHii  <ba.it*  U.        jL//.,  1 2j}„ 

Before  the  ftatire  of  t  E  6.  tap.  \  z,  the  wife  not  only 
J  m  her  dover  hi  Common  Ijw,  but  alfo  her  dower  a<i 
tjhtftn  ectitfLr,  or  tx  fljFrnftt  patrif,  or  by  fpecial  cultom 
(except  that  of  gavelkind,)  by  the  hatband's  attainder  nf 
treafon,  or  capital  felony,  whether  committed  before  or 
after  marriage.  G>.  Lit.  51^:  37  ^  :  41  a  :  F.  N.  B.  1 5 o : 
Perk,  §  *}o3  :  Bn.  tit.  Dtrzofr  3i :  PUuid.  461 . 

But  the  tvife  forfeited  lands  given  jointly  to  her  huf- 
band  and  her,  whether  by  wsy  of  frank  marriage  or 
other*  if-,  only  for  the  year,  day,  and  wafle,  Q§.  Lit. 
37  :  3  In/!,  j  16 

By  Stat.  1  E.  6.  tap.  1  z.  par,  17,  Jt  was  enacted  that  al- 
beit any  perfun  mall  be  attainted  of  any  treai'on  or  felony 
wharfoever;  yet  notwithstanding  every  woman,  that  fhall 
lortunc  to  be  the  wife  of  the  perfon  fo  attainted*  fhalj  be 
cndowablc  and  enabled  to  demand,  have,  and  enjoy  her 
dower,  in  like  manner  and  form  as  tho'  hrr  hufbaiuL  had 
pot  been  attainted,  tsV,  "1  his  however  was  rtpa\ltd 'as  to 
tftstfm  by  5      6  E.  6.  tcp.  x  1 .  j?wr,  9,  See  rrjji/*  L 

Thovgb  Lord  Czk*.  exprefsly  makes  dower  tx  ajftvja 
patrte,  as  well  as  ihe  dowcis  at  Common -law  and  adojtittm 
ttrftfitfl  liable  to  be  defeated  at  Common-law,,  by  the  hnf- 
band's  treafon  or  felony  j  1  /■//?.  J^tf;  yet  fome  have  ' 
inclined  to  think  ihar  this  St.  5  6  E  6.  n.  1 1 ,  do;h  not 
ejrefld  to  dower  «r  ojjhnfu  patris,  fo  that  thai  mail  nor  be 
forfeitable  on  rhetredfbn  cf  the  hnfband  —  And  in  t  /W. 
3  j  ('j,  Lnrd  f.e^i-  mention*  th^t  according  to  f.Mne  opinions 
1  he  wif^  iofes  dower  tx  ajfeujtt  fiat/fj,  if  after  the  aflcn t  the 
father  was  at  rain  ted  of  tree.  fan. — See  j  htfl.  \  \a:  xktttte. 

If  in-  JiuJL^ol]  ;eiico  of  Nindi  in  m.J;ei  a  fet>limtnt 
and  then  commits  treafon,  and  is  attainted  of  iu  the  wife 
ihall  not  recover  dower  3gainft  the  froflee  Bawl.^b: 
Dyrr  140;  Cq>  Lit.  lira-  So  if  the  hufband  is  attainted 
tf  irc^!on>  and  afterwards  pardoned,  yet  the  wife  ihall 


ftoi  recover  dower ;  but  of  lands  ptirchafrd  by  the  hufhmc! 
after  1  he  pa-don,  the  wife  fhull  be  endowed.  5  Lew  i- 

If  a  Iuj iLj  iiul  h  iving  levied  a  fine  with  proclamation, 
is  erroneoufly  attainred  of  rreafont  and  the  Ave  years  pafs 
after  his  deaths  and  then  the  outlawry  is  reverfed,  the 
fine  and  non-claim  are  no  bar  till  Jive  years  are  patted 
after  the  reverfaj,  becaufe  the  wife  could  not  fae  for  her 
dower  while  the  attainder  Htwl  in  force,  neither  could 
fhe  nny  way  reverfe  it.  3  hiji,  216  :  Mw6$q.  pi,  875. 

After  the  making  of  the  above  mentioned  flatute  1  £. 
6.  cap,  \2>  it  feemi  to  have  been  doubted,  whether  the 
wife  thouid  not  lofe  her  dower  in  calc  of  any  new  felony, 
made  by  ait  of  parliament ;  ih-retore  *hefe  feveral  of- 
fences have  bt en  made  felony  finer,  care  has  been  taken 
to  provide  for  the  xeife's  dower,  z  N<iu  Air.  See 
1 1  Fin.  Abr.  tit.  Fx/ titan,  a  Hawk*  P.C.  r.  49. 

Jf  a.  woman  after  a  raptt  confent  to  the  ravither,  . 
flte  fhall  lofe  her  dower  after  the  dcaih  of  her  huffrind, 
tsff.  Stiit.  6/?.  2.  .'.6<  And  if  any  maiden  or  woman 
child  ttbcvf  twelve,  and  under  Hxteen  years  of  age,  fhat] 
Agree  to  be  taken  away  and  deflowered,  or  contract  with 
any  man  for  marriage  again  ft  the  will  and  without  the 
confent  of  her  father ;  or.  if  he  be  dead,  her  mother  cr 
guardian  appointed  by  her  father's  will,  fhe  fhall/sr^'/r 
her  land  of  inheritance  for  her  life,  4^  c  P.isf  M.  c.  S. 

Ait'tjittrt  going  out  of  the  kingdom  and  teaching  (he  r 
trades  to  foreigners,  arc  liable  to  for/tii  rheirijndt.  \$c, 
by  Stat.  5  Gee.  1.  t.  27.  Similar  Forfeit  ures  likewife  are 
inflicted  by  ieveral  other  penal  ihtates.   See  title  Metnu- 

In  all  cafe*  where  a  penalty  or  Forfeiture  is  given  by 
flatute,  without  faying  to  whom  it  /hall  be.  or  a  limitation 
for  a  rtcom pence  for  the  wrong  to  the  party,  it  belongs  to 
the  King,  St>-a.  50,8:8:  z  f  '<rnt,  2&f,  And  fuch  For- 
feiture] fhalj  be  con  (trued  favourably.  C-rwp.  585,  S. 

3.  Goods  or  lands  of  one  arretted  for  felony,  fhsll 
not  be  ft: zed  before  he  is  convict  or  attaint  of  the  felony  ; 
on  pain  of  fvtj&ibtg  double  value,  Stttt.  1  R.  3,  e.  3. 
Goods  of  a  felon,  C?e.  cannot  be  fri zed  before  Ft'ttsts'i ; 
though  they  may  be  inventoried,  and  a  charge  made 
thereof  before  indi&mcnt*  Where  goods 

of  a  felon  arc  pawned  before  he  is  attainted,  the  K-ng 
mail  not  have  the  Fmjritttrc of  rhe  goods  rill  ihe  money  is 
paid  to  him  to  whom  they  were  pawned.  3  /»/!.  1  -  :  2 
fflfc  Mr.  ft?4,  875, 

After  conviction  by  judgment,  or  outlawry,  for  high- 
treafon,  a  commilEion  ^ocs  to  perfons  named  by  the 
K.mgor  by  the  At  torn  ry  General,  to  inquire,  ^vhat  lands 
and  tenements  the  offender  had  at  the  time  of  the  treafon 
cnmmittedT  a»id  the  value;  and  that  they  feize  rhem  into 
the  Rmo'i  hands.  And  the  inquifttion  taken  thereon 
Hiail  be  returned  ^to  the  Court  of  Extbf^arfj  and  hied  in 
1  lie  office  of  the  Ring1*  Remembrancer.  Lut.^gy.  So 
after  conviction  for  felony,  a  Jrirt  faciei  ftinH  go  againft 
ihe  yhr,  or  any  other,  who  hav  the  good*  in  his  culfody. 
5*  P.C.  jg.j..  But  if  any  one  has  litre  to  ihe  goods  or 
lands  found  by  inqui Orion  to  be  the  goods  or  lands  of 
the  offender,  he  may  make  his  claim  by  pleading  his  title. 
Ltd.  99$.  To  which  the  Attorney  General  (hall  demur, 
or  reply.    f?af.  Cm-  t>ig.  title  Friengativs,  (D.  Sj,  84.) 

A  copyholder  furrcndcis  to  the  ufe  of  his  will ;  the 
devifee  is  convi&cd  of  felony  and  hanged  before  admit- 
tance, 
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tance?,  the  lands  arc  not  forfeited  to  the  lord  but  defcend  . 
to  the  heir  of  the  lurrenderor.  2  iVdf  13- 

Ifarftstiite  6\K<n  from  eonfftatittny  in  chat  Forfeiture  is 
more  general ;  whereas  totsfifrati:*i  it  particularly  applied 
to  inch  a  1  are  yfe/Wr  to  the  King's  Excbetptcr,  and  cm* 
^fli/  goods  are  fa  id  to  be  luch  as  nobody  doth  claim. 
Suutmdf.  F.  C  1S6. 

There  ia  a  full  Forfeiture  j  plena  fbrlsfafinra,  othertyife, 
called  plena  avi/*,  which  is  a  Fcrfti/mc  of  lile  and  mem- 
ber, and  all  that  a  man  hath.  L<\;.  //.  1 .  c.  88.  And  there 
is  mention  in  fume  itatutes,  of  Forftiture.  at  the  King'* 
will,  or  bodv,  hndi,  and  goads,  ^r.  4 /u/?.  66.  See 
fun  her  on  ihis  fubject  this  Dirt,  titles  Attainder  \  Corrupt 
tint  uf  BltKi4\  Felony  j  Treafon,  t£e.  and  Com.  Dig.  tit.  Jw* 

Fopfeitupe  of  Mhhriacf.,  F*riifaft*ra  mari- 
tngii.]  A  writ  which  Anciently  lay  agatnll  him,  who, 
Juj.drng  by  knitihts-lcrvLe,  ami  being  unuer  age,  iifid 
u!,m<irrit'a%  relumed  her  whom  the  lord  offered  him  with- 
out his  difparagemcnt.  and  married  another.  F,  N.  B. 
foi.  141 \-it  Rtg.Qrig.f9I.ib3.  See  title  Tenure. 

FoRFEirta  Estate.  Several  ftatute*  have  been 
from  time  to  time  polled,  appointing  LtrtntK; flaxen  of  For- 
faitd  Efiairi,  on  rebellions  in  this  kingdom  and  Ireland. 
Thus  by  Stat.  1 1  &  1 1 IV.  3  r.  3,  all  Lndi  and  tenements, 
tjV.  oJ  j>e/ Ions  attainted  orconvtttea  ol  treafonor  rebtlliun 
in  Ireland,  were  vclted  in  feveral  com  miiiio  tiers  and  iruf- 
tecs  for  lale  thereof*  And  by  feveral  Stats*  temp.  Qa  L 
com  sir  flu;  net  1  w  re  appointed  to  inquire  of  Fvtfeitcd  Efates 
in  Er,--i\v:J  .11.,.  •'•  /,  on  the  rebellion  at  i  ?fi*ir,  &e. 
And  iheelta:es  of  perlons  attain  ted  of  treafon  were  veiled 
in  His  Majefty  for  public  uftt;  bur  afterward*  in  trudees 
lobe  fold  tor  the  ute  of  thePubtk^;  and  it  was  pro- 
vided that  the  purchalrry  thou  In  be  Frmtji fiats. 

FORGAVEL.  F*>g«l*ium.]  A  fmall  referved  rent  in 
money,  iu  quii-r<  in.  Cirn-lm .  „■/  isnt.  at  A  adirg  MS-/.  z'$. 

IORGE,  Forgiu.'}  A  (sank**  Forge,  to  melt  and  work 
iron.  Chart.  Hen.  2. 

FOjv^KRY,  Fjom  Fr>  Forger  f  u  /.  aecudere,  fabri- 
eerty  to  beai  tn  an  anvil,  to/br^e  or  form.]  The  Crl  etda- 
lent  making  or  alteration  «4  any  Deed,  Wining,  1 11  Lira- 
menr,  Rig  liter,  Sramp,  t$r.  10  the  prejudice  of  another 
inin'i  right.  An  ottence  punithdbEc,  according  to  its  cir- 
Ctimftances,  by  fine,  impiiionmcnt,  pillory,  transporta- 
tion and  death,' 

By  Stat  5  Bin.  e.  14,  to  forge  or  make,  or  knowingly 
topubhlh  or  give  in  evidence*  anj  forged  deedyconrr-rd^^r 
unA,  with  intent  to  idlest  therighc  oi  real  property,  either 
freehold  or  copyhold,  is>  punnned  uy  a  forfeiture  to  the 
party  grieved*  u\  tlouol<  coftl  and  damages  ;  ly  the  of- 
icnocr's  jlamJing  :n  the  pdiory  and  having  both  his  ears 
cut  ulF  and  hi>  nolln.*  tin  and  te  .rcd  ;  by  For  enure 
to  the  cittwn  the  piotiis  trf  his  Ia*dsT  and  by -per- 
petual impriionnn  nt  For  Forgery  relating  to  a 
tt  ta  f  ymut  or  tttMi'-'jj  bbKGy  Urfjg&ti$tt  iuyiiitTturttt  we- 
Uoft  or  ttifibargc  oi  *ny  ucbt  i>r  demand  ot  any  perfonaJ 
chaiteU,  the  lame  Forieiture  is  given  to  the  pdriyjriitv- 
ed,  and  00  tJi«  oJrTtudi  r  \%  i  Q  he  pillory*  lots  oJ  i  n* 
tar,  and  a  it  ar's  :mpnt-'ti -jien:,—  1  nr  letuiid  o (rente, 
in  fceth  c-tc>,  being  ftiemy  without  brncfii  ni  clergy. 

B  hde»  hn  geucral  act,  a  multitude  oihtr^,  fince 
ibt  K<tv  A  «tioi>,  i^hen  papr  credit  ti^it  esiitonllicd, 
lave  .n  .icte^  ti%i:dlpaujfrmm  on  the  fbJtwiug  lj.cuc^ 


of  Forgeryw  *irj"sc  — The  forjjing»  altering  or  uttering  as 
true  when  forged,  of  any  Bink'ttbteiy  bills  or  other  fcjtr* 
rities  ?  See  Stan.  S'&gfV,  3.  r,  *o.  ^  36  :  it  GVo.  J ,  e.<jt 
1  2  Gf  J,  1,  r.  34  :  t  c  G»  z,r.  13:  13  CJf  i?.  3.  ^  79  ;  an  l 
chU  Did.  title  Rank  *f  Evgfowi. — Excbtyto  -Mfi-y  by  the 
feveral  acls  for  ilTuing  them* — Sixth  ff a  Bunds  ;  Sec  Statu 
9  //7t.  r.  2 1 1  6  Cfu.  ] .  cc.  4,  1 1 ;  12  I  -  Ci  31. — L  tte'j 
Yitkifs  or  nrders  :  by  the  feveral  Lottery-acl^. — Army 
or  Navy  Dibcntttnr,  Stats.  5  |.e,  14^9  Gr'o  t.  :  ;  — 
Eaf?  f/irfia  Bufttfs  j  5>^/.  liC^,  I  — Writings  under 

the  Seal  of  the  Latnto/i  or  £ara/  Bxthttttg*  Ajjurame-.  Stat. 
6  G«.  1.  f.  18  ;  and  of  other  Corporations  by  the  Stutt. 
cftabthhing  them— Of  the  hand  writing  of  the  Receiver  of 
the  pry>finej  ;  Stat.  32  Geo.  2.  e.  1 4 ;  or  of  the  Account- 
ant General  and  other  orKeersof  the  court  of  Chancery.— 
Of  a  LrtUY  of  Arttrwy  or  othfr  Power  ro  receive  or  tranf* 
fer  Sieei  or  aonuicies  t  of  trmtftrs  and  Jivtt!etiJ--ixir- 
rants  ;  and  on  the  prfiautttitg  u  pr fritter  thereof  to  receive 
or  transfer  fuch  funds  or  dividend;.  Stats.  S  Geo.  i,  e.  22  :^ 
9  C*j.  1 .  <.  ]  2  ;  31  Gfo.  2.  c.  2  2.  J  77  :  33  Gc*.  3  r.  30* 
— Alrb  on  the  perfiaatfog  or  procuring  to  be  pertonatcd 
any  feaman  or  perfon  entitled  ro  w^gdis^  prize-money,  CaV, 
fur  perjury  in  obtaining  pniette  or  wtmnifirothu  to  receive 
fuch  wages,  CuV.  and  the  lorging,  procuring  to  be  forg- 
ed, or  publishing  a  forged  ftauiatfs  iaiU  an  J  pwcr.  Stau. 
3  t  dW,  2.  c.  10 :  9  e,  30.  and  See  J/ar  3  2  3. 

34  —-to  which  may  be  added  counterfeking  M(d:t,  <  ^ 
nHttftt  pajfiiiiam  the  Admiral t)\  Stat.  4  ( /V*.  2.  c-.  iS. — 
— iheyirji*£  or  imitating  fiampt,  to  defaud  the  publick 
revenue  ;  by  the  feveral  iTarnp-afls  ;  [the  rt-ttjiug  them  h 
mnde  fmgle  Felony  by  Stat.  12  Gea.  3*  r.  48,  puniihabie 
with  7  ycarj  tramponation  ]— Forging  of  any  marriage 
rcgin>r  or  licence,  Star.  26  tieo.  2.  c.  ^3  — Counterfeit- 
ing or  removjngyforti/i  or  mark  on  phfe,  24  Cm.  3  J.  2. 
r,  53.  [a  firailar  offence  »  punilhable  with  14  years 
tranfportation  by  S/,;t  13  Geo.  3  «.  52,  59  ] — -Forging the 
frank  on  a  general  poll  letter.  S/at.  24  <j\i>.  3.^.  2.  c»  37, 
BTrfides  tnefe  there  are  certain  general  laws  with  regard 
to  Forgery.  By  Suit,  z  G19.  2.  (.  2  j,  the  ft  jl  efntet  in 
forging  or  procuring  to  be  forged,  acting  or  aSMing 
therein,  or  uttering  or  publifhing  as  true  any  forged 
&eect,  iitiflj  had,  lull  tf  fxclxttigt,  fivrnffiny  9°te,  and  in- 
doriement  or  alignment  of  fuch  bill  or  note,  or  any  ac* 
quittance  or  rectipt  for  money  or  goods,  with  Jti  intentioa 
to  defraud  any  perion  ;  (or  corporation,  Srttt,  31  Geo.  2. 
c.  %z.  \  78;)  is  made  Fek/ry  without  benefit  of  clergy.— 
And  by  2>taJr.  7  Geo.  2.  c,  22  :  18  Geo,  3.  c.  ]&,  it  \% 
equally  penal  to  forge  or  cau'c  to  be  forged,  cr  uttered 
a*  uue,  a  counter  lei  t  acetftMte  of  a  bill  ot  exchange,  or 
the  number  ot  principal  ium  ol  any  auwntalle  receipt,  Ut 
any  note,  bill,  or  other  fccuriiy  for  money,  or  any  war- 
rant or  order  for  payment  of  money,  or  deiivery  of  goods; 

By  the  above,  and  a  numbtT  01  other  general  and  fpe- 
cial  prrovifions,  there  is  now  hardly  a  psap  pnlfible  to  be 
conceived  wherein  Forgery  that  tends  to  defrnwd,  whe- 
ther in  the  name  of  a  teal  or  aclitious  perfon,  js  nut  made 
a  capital  crime  See  F°ji.  1  if,  and  this  Diet,  title  B.Up 
of  Exchange,  V  3. 


A  deed  fe  rgtu  io  the  1 
cxiflt-ncc  i<-  >v  '-hin  »he 
uic  dotb  not  u  e  tde  ivcs 
<  ted  ff'   ar,clJr<.i .   it  liiii 
dt  ed      L<  d     ti's  dehr 
*•  When  the  ull  is  done  in  me  uanm  o 


fa  perfon  who  rtevej  had 
:  G  a.  2  s .  25  :  for  xhe  (ia- 
dtrj  v/  aujp  [t>f,n,  or  the 
ol  J,ktr  MWport,  but 

3'»f.  16,9,1 
ter  pciloa  ;** 


FORGERY. 


"FORM 


and  cnly  takes  ii>  tlut  fpecies 
com  t»  on  I  y  pt     frd ;  b nt  1 3i 1 1  e 

Forgery  which  will  not  come 
lefcriptioo.  %.n6. 
y  where  none  can  be  prejudiced 


is  appnrrn.lv  too  n; 
of  Forgery  which  b 
ate  manvr  other  fpe 
Within  The  letter  of 

Th  re  can  be  no 
by  it  but  the  perfon 

Fargm  by  the  tovman  extends  to  falfe  and  fraudu- 
lent making  or  altering  of  a  deed  or  writing,  whether  it 
be  a  matter  of  record ,  in  which  fecms  to  be  included  a 
pariih  rcgifter  ;  which  is  punilhable  by  fine,  imprilbn- 
ment,  and  corpora!  punifhmcnt  at  the  difcretion  of  the 
court,  or  any  other  writing,  deed,  or  will,  3  !>tfl>  169  : 
1  Rnl.  Mr.  65  :  1  HazA.  P,  C.r.  70.  Not  only  where  one 
rtm^ff  a  fitlfrdtcd ;  but  vobirt  a  fraudulent  alteralim  h  made 
$~  a  true  fatly  in  a  material  part  of  it,  as  by  making  a 
Jcaleof  the  manor  of  Dalry  and  it  appears  to  be  a  leafe 
of  the  minor  of  Salet  by  changing  the  letter  D.  into  an 
S*  or  by  altering  a  bond,  &<t  for  500/.  cxpreflcd  in 
figures,  105000/-  by  adding  a  new  cypher,  thefe  are 
j  Vr  fa  it  ist  if  one  finding  another'*  name  at  the 
bottom  of  a  letter,  at  a  considerable  diftance  from  the 
other  writing,  caufes  the  letter  10  be  cut  oft'  and  a  ge- 
Her ;i(  rde-nlc  to  be  written  above  (he  name,  &c,  1  /ia-ivL 

p.  a  70 

AU\i  a  ivriting  may  be  fa  id  to  be  f^ged^  where  one  be- 
ing directed  to  draw  up  a  will  for  a  lick  perfon,  dotlun- 
ferr  i tunc  legacies  therein  filkJy  of  bisovvn  head  ;  though 
there  be  no  F*rgety  of  the  hand  or  feai;  for  the  crime  of 
Fafgtry  coniiftsaa  well  in  endeavouring  to  give  an  appear- 
ance  of  truth  to  a  mecr  fslfity,  as  in  counterfeiting  a 
man's  hand,  6fr.  1  Hawk.  P.  C.  f*  701  3  hji.  170.  But 
a  perfon  cannot  regularly  be  guilty  of  Forgeiy  by  an  acl 
cfomiiiion  3  ji  by  omitting  n  legacy  out  of  a  will,  which 
he  is  directed  ro  draw  for  another:  though  it  has  been 
held,  that,  if  the  wilful  o  million  of  a  bequeft  to  one  caufe 
a  material  alteration  in  the  limitation  of  an  eftate 
to  another,  as  if  the  devifor  directs  a  ^ift  for  life  to  one 
man,  and  the  remainder  tp another  in  lee,  and  the  writer 
omit  the  eflate  for  life,  ft>  that  hd  in  remainder  hath  a 
jprefent  eltatc  upon  the  death  of  the  devifor,,  not  in- 
tend cd  to  pafs,  this  is  Fttgery.  Nfp.<  1 18;  Mow  760. 

If  a  feoffment  be  made  of  land,  and  livery  and  feifin 
Is  not  in  dor  fed  when  the  deed  ii  delivered,  and  after- 
wards on  felling  the  land  for  a  valuable  confederation  to 
another,  livery  is  indorsed  upon  the  Urn*  deed  ;  this  hath 
been  adjudged  Forgery  both  in  the  feoffor  and  feoffee ; 
becaufc  it  was  done  to  deceive  an  honeft  purchafer.  J/wr, 
665.  And  when  a  perfon  knowingly  falllfies  the  date 
of  a  fecond  conveyance,  which  he  had  no  power  to  make, 
in  order  to  deceive  a  purchjlcr,  ejV,  he  ii  faid  to  be 
guilty  of  Fwgtfy  3  l**Ji-  169  :  1  Hatwf.  P*  C.  t.  70* 

Ji  fcem5  to  be  no  way  material,  whether  a  fwged  in- 
ftrument  be  made  in  fuch  manner,  that  if  it  were  in  troth 
fuch  as  it  is  counterfeited  fur,  it  would  be  of  validity  or 
nor.  1  S:J.  14^"  The  counterfeiting  writings  of  an  in- 
ferior nature,  as  letters  and  fuuh  l.kc,  it  hath  been  faid, 
i»  not  properly  Fcr?yry;  but  the  deceit  is  punkhable.*— 
But  in  the  cafe  of  Jiha  l/'ard,  of  Haetutj,  it  was  deter- 
mined (hit  to  forge  a  releafe  or  acquittance  for  the  de- 
livery of  goods,  although  not  under  Jea]  was  Forgery  at 
common  law,  fjee  Bmu.  f£.  B  \Oi  Ld.  Ruym  737,  1461 : 
5  Mnt  IJ7;  Rnym^W  J/r«it  747. 

Where  there  \t  a  penalty  in  an  obligation,  Sfe,  the 
party  grieved  by  a  forgfd.  releafe  thereof,  lb  ail  recover 


d<  able  the  psnah}  damages,  njd  not  Jauhlc  the  deSt 
appearing  in  the  condition.  3  l<tjl.  17  a.  if  a  perfon  U 
infonned  by  another  that  a  deed  h  f*rs*&  if  he  after- 
wards publiftiej,  it  as  true,  he  ii  within  the  danger  of  the 
tiEtt^te.  3  IuJL  1 7  l ,  The  King  may  pardnn  the  corporal 
punifhment  of  F&tgtiy  which  tends  to  common  example  ; 
but  the  plainriiF cannot  releafe  it:  if  the  plaintiff  releafe 
or  difcharge  the  judgment  or  execution.  iJt.  it  tli.ill  only 
dii.haige  the  coils  and  damages;  and  the  judge*  ftmlt 
proceed  to  judgment  upon  the  re h due  of  the  pains,  and 
award  execution  upon  the  fame.  5  fttp.  50. 

A  perjOD  convicted  of  F#>geryt  and  adjudg-d  to  the 
pillory,  whereby  he  becomes  infamous*  is  not  al- 
lowed to  be  a  witnefs;  but  fuch  conviction  is  a  good  ex- 
ception to  his  evidence.  And  one  ^convicted  of  this 
crime,  m*y  be  challenged  on  a  jury,  fo  as  to  be  ioca- 
pnblc  tn  fcrve  at  a  juror  i  and  it  hath  been  holden,  that 
exceptions  to  pcrfnns  found  guilty  of  perjury  or  For^oy, 
as  well  as  felony,  TJt.  a/e  not  faked  by  a  pardon,  2 
Hawk.  P.  C,  r.  43.  ^  zj.  The  court  of  B  ,'R.  will  not  or- 
dinarily, at  the  prayer  of  the  defendant,  grant  a  cei-th* 
THii  for  a  removal  of  an  indictment  of  &rp/r/,  1 
Sift  5  See  titles  Ccriiwari :  InMftmtnt.  ice  further 
on  this  fubject,  of  Firgtty.  1  HatvA,  P.  C.  c.yo,  at  length T 

FOKINSECUS,  Outward,  or  on  the  ouiliue.  A'™- 

FCI11NSECUW  MANERIUM,  The  Manor  as  to 
that  part  of  it  which  lies  without  the  town,  and  not  in- 
cluded within  the  liberties  of  i:   Panxb,  Atttiq.  35  1. 

FOR1NSECUM  SERVITIUM,  The  payment  of 
extraordinary  aid,  oppofed  to  tafrimfiaan fintiifcm,  which, 
iv as  the  common  and  ordinary  duties,  within  the  Lord's 
court*    Ktanefi  Ghjf.    See  title  P&rinti  Scrvi(fr 

POR.rsi3  ANNITUS.  Baniibed  :  All/.  Paris.  yJ^tt^c. 

FORJSPA  MILIAR  J.  Wh.n  a  fon  acepts  ot  his 
father1!!  part  of  lands.,  in  thi-1  Net- ijirir  of  the  father,  and  is 
contented  with  it  j  he  ii  faid  fc>-:r?\imriiari  to  be  dii'  harg- 
ed  from  the  family,  and  c.ninot  claim  anv  more.  Bloun:. 

FORLAND,  or  Ftsrthtndt  Ferliirtdnm,]  i.and!;  ex  rending 
farther  or  lying  before  the  reft:  A  Prwrnttory,  Mm  JtigL 
Tom  z./V  331. 

FORLEK  LAND,  Land  in  the  bifho prick  of  Hertford 
granted  or  leafed  dam  ep'ifctyut  in  epijapatu fitttrtt,  lo  «  the 
fucceffor  might  have  the  fame  for  hij  pre fent  revenue : 
this  cit.iorn  has  been  long  fince  difufed>  and  the  I  tnd  tJius 
formerly  granted  is  now  let  by  leafe  as  other  Ua6s, 
though  it  jtill  retains  the  name  by  which  it  was  anciently 
known.  Rttttte field* i  $urx\  c£i, 

FORM,  L  required  :n  la^v  proceedings,  others ife  the 
lav  would  be  no  an  ;  but  it  ou^ht  noc  to  be  uted  to  en- 
fnare  or  intrap.  tic(rrz$z,  Mut^rs  of  Farm  in  pleas 
that  go  to  the  action,  may  be  helped  on  a  general  de- 
murrer; a$  when  a  plea  is  only  in  abatement,  z  L  i  R*tJ*n 
jQiy*  The  formal  part  of  the  law  or  method  of  proceed- 
ing, cannot  be  altered  but  by  parliament:  for,  if  once 
thofc  were  demolished,  there  would  be  un  inlet  to  all 
manner  of  innovauoo  in  the  body  of  the  law  itieif. 
1  Comat,  14,1. 

FORMA  PAUPERfS.  See  title  C*fut  II. 

FORME  DON,  J«w  dt  firmd  dwwtiaifj A  m\t  that 
Iieth  for  him  who  hath  right  to  luada  or  tenements  by 
virtue  of  any  intail* 

Upon  alienation  by  a  tenant  in  rail,  whereby  4he 
cllaie  tail  is  difcominucd,  and  the  remainder  or  ttwtiuui 


FORMEDO  N. 


F  OR  P 


is,  by  faihre  of  the  particular  eftate,  diTplaced  and 
tamed  to  a  mere  rl^ht,  ihe  remedy  js  by  thii  action  of 
Jvrmtdon  {Jrcuisdtun  f*trat6tt:  d9ai\  which  is  in  the  nnturs 
nf  a  ivrit  of  right,  and  is  the  highell  action  th*t  Tenant 
in  tall  can  have.  Finch,  £  367;  Co.  £#/.  316*  For Tenant 
in  tail  cannot  have  an  abfarnte  writ  of  right,  which  is 
confined  to  fuch  only  as  claim  in  fee  Gin  pie  :  and  for 
that  reafon  this  writ  cf  fwvttdii  was  granted  him  by  the 
ilatute  de  thwt  ;  {ii\j!r:.  2.  13  £>  r  f.  1  1)  which  is  there- 
fore emphatically  called  bis  writ  of  right.  F.  N.  B.  2^5, 

This  wiit  is  diftinguifhed  into  three  fpet  ies ;  a  Fmnsdsa 
in  the  dt/ctxdir,  in  (he  nnntttd** ,  and  in  the  nvator. 

A  writ  of  Formed™  in  the  ik/ctnder  Ketfc  wheic  a  gift  in 
tail  is  made,  and  the  tenant  in  tail  aliens  the  Isndi  in- 
tailed,  or:s  dUifljfed  of  them  and  dies  ;  in  t&S  caJe  the 
heir  in  tail  ihall  have  this  writ  of  formeiton  in  the  de- 
scender, lo  recover  these  lands  fa  given  in  tail,  again  ft 
him  who  iz  thtn  the  actual  tenant  of  the  freehold.  In 
which  cafe  the  demandant  is  bound  to  iiste  the  munner 
and  form  or  the  gift  in  u  I,  and  to  prove  hitnfclf  heir  j<- 
mrtdnttf  farmfint  dotti.  F.  jV.  B*  IJ  T,  2  I  2, 

A  Firmed™  in  the  r  mahdtr  tietb  where  a  man  givtth 
lands  to  another  for  life  or  in  tail,  with  remainder  to  a 
third  perfon  in  tail  or  in  tee  'r  at:d  he  who  hath  * h**  par- 
ti c  u  i  5 1  eftate  dieth  without  iiTue  inheritable  and  a  lir;,.i*f>er 
intrudes  upon  him  in  remainder,  and  keeps  him  out  of  pof- 
feffion.  Jn  this  cafe  the  remainder-man  mall  have  this 
writ  of  formcdon  in  the  remainder,  wherein  the  whole 
form  of  the  gift  i^  itaicd,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.  This  writ  is  not 
given  in  exprefs  werds  by  the  flatuie  d*  dents :  but  is 
founded  upon  the  equity  of  ihe  fta ttue,  and  upon  this 
maxim  in  law,  that  if  any  one  haih  a  right  to  land,  he 
ought  aifo  to  have  an  aaion  to  recover  it.  £ce/\  iV.  B. 
ZJ7- 

A  Fcratedto  in  the  rtzmrftr  iicth  where  there  !■  3  gift  in 
tail,  and  afterwards  by  the  death  of  the  donee  or  hia 
heirs  without  ifiuc  of  his  body,  the  rcverMon  falls  in 
upon  the  donor  his  heirs  cr  affigns  ;  in  fuch  cafe  the  re- 
verftoner  (hall  have  this  ivrit  to  recover  the  lands,  wherein 
he  fittAJ  fuggefi  the  gilt,  his  own  title  tu  the  rcverhon 
minutely  derived  from  the  donor,  and  the  failure  of  ifluc 
upon  which  his  revcrllcn  takes  place.  F.  iV.  B.  2  tg  :  3 
Jttp.  83-  This  Jay  at  common  law,  before  the  fiatutt  dt 
dtaiSs  if  the  donee  aliened  before  he  had  performed  the 
condition  of  the  gift  by  having  iffiic,  and  afterwards  died 
without  any,  Fhtb.  268. 

The  time  of  limitation  in  a  Fwrmcdmi  hy  S/at*  xt  Jac. 
I,  t.  i6T  is  twenty  years,  within  which  (pace  of  titneaiter 
his  title  accrues,  the  demandant  mult  briag  his  action, 
orelfe  is  forever  barred.  ScejCcmm.  191 — 3. 

There  is  a  ivrit  of  Formrdon  hi  difandtr^  where/wrr/V/wi 
of  lands,  held  in  tail,  -is  made  among  parceners,  fcfr.  and 
one  nlieneth  her  part ;  in  this  cafe  her  heir  (hall  have 
this  writ ;  and  by  the  death  of  one  filler  without  iifut 
the  paitltion  is  made  void,  and  the  other  fhall  have  the 
whole  land  as  heir  in  tail.  Alfo  there  is  a  writ  of/iwr- 
dsn  htjimul  fcWr,  that  lies  far  a  eopartencr  againll  a 
(hanger  upon  the  puiI>fiion  of  the  ancelUn' ;  which  may 
he  brought  wit  hoot  naming  the  other  coparcener  who 
hath  her  part  in  pofTeffion.  This  writ  may  be  iikewife 
had  by  one  heir  in  Gave/fond,  We*  of  lands  innflftfj 
and  where  the  lands  are  held  without  partition.  Aew  Mai. 
B*m  476^,  481. 

Vol..  L 


I      Where  2  fee- Ample  is  demanded  in  a  Formed^  tufa 
irr/.-r,  the  taking  of  the  profits  ought  to  be  ailed^ed  in 
[  the  den  or,  anddor.ee:  if  an  eftate  tail  is  demanded,  it 
[  mult  be  yUcdged  in  the  donee  only,    i  haw.  96. 

There  are  fever  a  I  pleas  both  in  bnr  and  in  abatement* 
I  which  the  tenniiT  ntay  pleiid  to  this  s&:on  ;  fuch  as  nen- 
j  Tenure,  which  i*  a  pEtM  in  abarcment,  and  by  which  the 
tenmt  (h;w^  that  he  is  not  tenant  of  the  freehold,  or  nf 
fume  part  thereof,  at  the  lime  of  the  writ  brought,  or  ac 
I  n ny  time  finre  :  ivhich  k  called  the  pleading  non-tenure 

Spe:i*l  non-tenare  h  ivhere  the  Tenant  (h'ewa  what  in- 
i  terefl  and  eltate  he  hath  in  the  land  demanded^  ai  that 
I  he  is  tenant  for  years,  in  ward,  by  itatuite  iDerchAn<, 
I  r%rV,  or  the  like  ;  and  thsrefore  the  plcj  of  fped  d  non- 
I  tenure  muft  always  Jhew  who  is  tenant.  Mxuh  39.  See 
1  Brtotntl.  153. 

At  common  law,  non-tenure  of  parcel  of  an  intire 
thing-,  .i  manor,  CsV.  abated  the  whole  writ;  but  now 
by  the  Stat,  25  E.  3.^.  i6.  it  ts  ena filed,  "  That  by  the 
exception  of  wt-ttrfurt  of par(t!t  no  writ  Oiall  be  abated, 
but  only  f  >r  that  fan?!  whereof  the  non-tenure  wts  ai- 
led gcd."  Btoth  29 :  \  M  d.  1 8 1 1 

If  the  tenant  pleads  nm  ttium;  of  the  whdet  he  need 
not  fhew  who  is  tenant :  bu:  in  a  plea  of  ncjt>ft*tere  of 
,.r.  he  mail  (hew  who  is  tenant,  and  this  even  before 


Mvd.  181*  The  tenant  cannot,  attcra  general  impar- 
lance, plead  non  tenure  of  part,  though  he  may  plead 
non  tenure  of  the  whole.  3  55. 

The  wriE  of  F'jT-m&hi  is  cow  rarely  brctfght ;  the  try- 
ing titles  by  Ejt&ment  fopptying  its  pi  ace,  in  an  Cjiur 
manner.  See  Uta^k^Rm  jfKkns* 

FORMELLA,  A  certain  weight  of  about  70-ibi.  men- 
tioned in  the  Slatut?  ofivtiihu  a-ui  mtetfuusT  Stat,  5  1  tt.y 

FORNAGIUM,  or  Ft/ruagium,  F r.  Few F*rhe£j>.] 
The  fee  taken  by  a  lord  of  his  tenrsnt,  bound  to  bake  in 
the  lord's  common  wettf  {in  fvm9  demini)  or  fur  a  pcr- 
miflion  to  ufe  their  own  ;  thia  was  ufual  in  the  Northern 
parts  of  Engfeml.  P//ti\  Pml.  £V%  t.  And  fee  Jjftfh 
paws  a  an- for,  5  I  h.  3. 

FORNICATION,  FcysiitaLiw  ;  from  tbs  Ffrwcii  in 
Row,  where  lewd  women  proELituced  ihEmfclvts  for 
money.]]  Whoredom,  or  the  aft  of  Incoiifmency  inf:ngle 
perfonj  \  for  if  cither  party  is  married,  it  hie 
Stilt,  i  H.-j.  <r.  4,  mentions  this  crime  ■  whkh  by  an  acl 
made  am&  i6joT  during  the  times  of  ihc  I/forfaits*^  was 
punilhed  with  three  months1  imprlfonment  for  the  firfl  of- 
fence  j  and  the  K'tond  oiFcnce,  it  15  fjid,  was  made  felony, 
$rt£d}j  Ctftcfi,  The  SfirittMl  Cturt  hath  cognifance  of  this 
blfencei  but  by  Stffi  zj  Cm.  $.c.  J4,  the  fuit  mull  be 
intUtuted  within  eight  months,  ard  not  at  all  after  the 
intermarriage  of  the  parties  offending :  and  formerly 
tourts-lttt  had  power  to  inquire  of  and  punifh  F*r*UtUhk 
and  adtthtrji  in  which  courts  the  king  had  a  fine  afleffed 
on  m  tppezn  by  the  book  of  Aggjtjg 

2  litfi.  488, 

FOKPRISE,  Ferfrift.m.]  An  exception  or  refervation  : 
This  word  is  frequently  in lerted  in  leaJes  and  conveyances, 
wherein  txtepftd  i&ujfofri/fd is  an  ufual  exprelEon.  la 
another  lignincat ion  it  is  taken  for  any  exaftion  ;  ac- 
cotding  to  TZw*.  mm>  1285. 

4^  FORSES, 


FORSJ-  S,  Catamd.t.j  Water-falls,  fo  called  in 
mo,  land-  Caw  J.  Britaa. 

l:OR$FEAKliR,  An  attorney  or  advo:aie  in  a  eaufc. 

KORTIA,  Power,  dominion,  or  jarifdiilion :  whence 
rt  Piaiitum,  to  enforce  a  pica  by  judges  afTembied. 
Let  //.  39* 

FORTIORI,  a  fortiori  or  wj*//<j  fortiori,  h  an  argument 
often  ufed  by  LiitUtvnf  to  (his.  purpofc  :  If  it  be  ft>  in  a 
feoffment  pa  fling  a  new  right,  ttmeh  jwasrt  is  it  for  the  re- 
itituiion  of  an  ancient  rieghr,         Cv.Lit.  1 53,  260. 

FORTILILE  and  FORTILIT Y . FmtiVefatm. ]  A  for- 
tified pta'  c,  bulwark  or  caflle;  as  ir  it  faid  whhinthc  towns 
and  fa  till  tin  of  Btr<whk  add  Car  life.  Seat,  1 1  #7.  e.  18. 

PORTLET,  Fivj  A  place  or  fort  01  fome  llrength  ; 
or  rather  a  little  fort.  OUNat.  Brev.  45. 

IORTSano  CASTLES,  The  W  ijCV^.*.  6, 
extends  to  fort*  and  oiher  places  of  ilrcngth  within  the 
rpafm  j  the  \W.c  prerogative  ax  well  of  erecting,  as  man- 
ning, and  gMr-rning  of  which  belongs  to  the  king,  in 
his  capacity  of  General  of  the  kingdom,  7  Inft*  30. 

No  Subjccl  tan  build  a  caflle  or  hnufe  of  iticngth  Im- 
battled,  or  o:her  fortrefs  defenfible  without  the  lioenfe  of 
the  kir>^}  for  the  danger  which  might  enfue,  if  every 
nr:n  a:  hi*  plrafure  might  do  it.  t  ItrJI,  5 :  1  Comm*  163. 
r  OR  TUN  A,  Trealure-trove. 
FOUTUNE-TELLERS,  See  title  Cujurmha. 
FORTUNIUM,  A  tournament  or  fighting  with  fpears; 
Or  sn  appt^',1  to  /crimen  therein.  Mat.  Path  ^V#o  1241. 

FO R T Y  D  A  YS*C OURT.  The  court  of  attachment 
of  the  forelt  or  ttW-an-rtv  See  title  Fwrjl, 

FOSSA,  A  ditch,  full  of  water  j  wherein  women  torn- 
ft  Sony  were  drowned  :  It  ha>  been  like  wife  ufed 
i  i.  .1  grive,  in  ancient  wririnps.  See  Fare*, 

FOSSATL)M,  FOSSATURA,  La/.]  A  ditch,  or 
place  fenced  reond  with  3  ditch  cr  trench  j  alfo  it  is  taken 
for  the  obligaitons  of  citizen  a  to  repair  the  ciiy  ditches. 
The  work  or  fervice  done  by  tenants,  for  repairing 
and  maintenance  of  ditches  is  called  ftflaww*  cferatio; 
and  thecontribatioo  for  it /ijfagiimt.    jCtunet'j  Qhjf. 

FOSSE  WAY,  oc  the  ft/fc  from  Fefittt  One 
cf  the  four  ancient  Roman  ways  through  England.  See 

till*  Wail}.h>T- fffUt . 

FOSTER  LEAN",  £rA.)  A  nuptial  gift ;  the  jointure 
or  iiipend  for  the  maintenance  of  the  wife. 

POTHER  or  FODDER,  From  Teuton.  Fuder,]  A 
height  oftead  containing  eight /jj.r,  and  every  pig  one 
nod  twenty  ilone  and  a  half ;  fo  that  it  is  about  a  ton  or 
Lomrnon  cart  load:  Among  the  ptumben  in  Londw  it  is 
nineteen  hundred  and  n  half;  and  at  the  mines  it  is  two 
*r.  3  twenty  hundred  weigh:  and  j.  half.  Shcitt. 

FOVEA,  A  place  for  burial  of  the  dead.  Stat.  Ecti, 
Paul  in.  Lwuhn.  MS*  29, 

FOUNDATION*  The  founding  and  building  of  a 


founded  by  other*.  Djer  z6y+  If  it  cannot  appear  by 
jijnuifition,  who  it  was  that  founded  a  church  O'  celbge* 
it  fhall  be  intended  it  was.  the  king  ;  who  has  power  to 
fatnA  anew  c h urch ,  CcV-  Mm  iZz.  The  k  in  g  111  ay jmad 
ami  CPCjft  Ml  hofj.haU  and  give  a  n-me  tothchoufe,  up^n 
the  inheritance  of  another,  or  licence  another  pei  ioo  to 


do  it  upon  his  own  lands  ;  and  the  wordj yWs,  cm,  ($fy. 
are  not  neccfTurv  in  every  foundation,  either  0/  a  college 
or  hofpital  made  by  the  king  ;  but  ic  is  fuflicient  if  there 
be  words  equivalent :  The  incorporation  of  a  college  or 
hofpital  is  tht  very  fwtttatiemj  but  he  who  endows  it 
with  land  is  the  jWiVr  j  and  to  the  ereftion  of  an  hof- 
pital  nothing  more  is  requifite  but  the  incorporation 
and  fium&lliut,  10  Ref>,  Cafi  of  Sufm't  Nofy. 

Ferfons  fcifed  of  ellates  in  fee  fimple,  may  ereel  and 
found  hijpitat,  for  the  p  >o: by  deed  inrolled  in  Chancery, 
£tff.  which  fhall  be  incorporated,  and  fubjiici  to  fuch 
vifitors  as  the  /sunder  fhalJ  appoint,  &c*  S/oj.  -tg  EHx. 
t.  5.  Where  a  corporation  is  named,  it  is  faid  the  name 
of  tlie/wifi/er  is  parcel  of  the  corporation,  a  886. 
Though  the  fiumd&tc*  of  a  thing  may  alter  the  law,  ,15 
to  that  particular  thing  ;  yet  it  fhall  not  work  a  general 
prejudice-  1  Lit,  Mr.  634,.  By  Stat.  7  ttf  8  W.  3.  c.  37, 
The  Crown  may  grant  licence  to  ulien  In  »io<jntai>i. 
By  Stat*  $  Cm.  z.  c.  36,  Gifts  in  tfterimMtii  by  tutU,  tie. 
are  retrained  ;  but  there  arc  exceptions  with  refpecl  to 
XJxfytrfitbt  and  Royal  C&tUges.  See  this  Diet,  titles  CV- 
fwtitim  ;  Ufiivet/rjf ;  Mortmain. 

J  O UNDER  of  METAL,  From  Fr.  Fwndie,  to  melt 
or  pour.]  He  rhat  melts  metal,  and  makes  any  thing  of 
it  by  pouring  or  calling  it  into  a  mould.  Sec  Sut,  17  R, 
e.  t,  this  Diet,  title  M**cyx  Hence,  Bdt-/wmdtrt*ftuat 
of  ieiter,  fefc. 

FOUR  CHER,  Fr.  FutrtMr ;  Lat.  Fware,  becaufe  it 
is  two-!old.J  A  putting  oft\  or  tteljying  cf  gn  adion  ; 
and  has  been  compared  to  Hammering,  by  wlikh  the 
fpeecJh  is  drawn  out  to  a  more  than  ordinary  length  of 
time  j  fo  a  fuit  is  prolonged  by  /vweiiag,  which  might 
be  brought  to  a  determination  in  3  fhorter  (pace :  The 
device  is  commonly  ufed  when  an  action  or  fuit  is  brought 
againil  two  perfon?,  who  being  jointly  concerned,  arc  not 
to  anftver  lill  both  parties  appear;  and  is  where  the  ap- 
pearance or  rjjfcin  of  one  will  excufe  the  other's  default, 
and  tliL'/  agree  between  thcmfcUts  that  one  (hall  appear 
01  bt-  eflbincd  one  day,  and  for  want  of  the  other's  ap- 
pearing, have  day  over  to  make  his,  appearance  with  the 
other  party  ;  and  at  that  day  allowed  the  other  party  doth 
appear,  but  he  that  appeared  before  doth  notj  in  hope* 
to  hare  another  day  by  adjournment  of  the  party  who 
then  made  his  appearance,    Terms  dt  Ley. 

This  is  called  /wnkzr  \  and  in  the  ILtnte  of  Wej}.  \. 
e.  41,  it  U  termed  fmthtr  by  rjfih; ;  where  are  words  to 
this  effect,  -viz.  coparceners,  jointenants,  fife,  may  not 
/rtprci  by  fj^ith  to  eflbin  fevci"ally  j  but  fhall  have  only 
One  eiTijin,  as  one  fole  tenant.  And  in /fa/.  GAwe .  6  Ed. 
1 .  e.  10,  it  is  uted  in  like  manner ;  The  defendants  {hall 
be  put  to  anfwer  without  fomrxbeng,  tjV.  z  ajo. 

FRACTION,  The  law  makes  tic/rafika  of  a  day  s 
if  any  offence  be  committed,  in  cafe  of  murder,  tifr,  the 
year  and  day  fhall  be  computed  from  the  beginning  of 
the  d.jy  on  which  the  wound  was  given,  Sue.  and  not 
from  (he  ptccife  minute  or  hour.  Sec  Co.  Lilt.  255.  and 
this  Dicl.  titles  MstrJtr:  ApfaiL 

An  act  of  record  will  not  admit  any  divifion  of  a  day, 
but  is  fail  to  be  done  the  firfl  injlantof  theday.  Mo,  157. 

In  preemption  of  law,  when  a  thing  is  to  be  done 
upon  one  day,  all  that  day  is  allowed  to  do  it  in,  for  the 
avoiding  of  frattio n 5  in  lime,  which  the  law  admits  not 
of,  but  in  cafe  of  ntcefllty.  $ri,  1 19, 

Infurance 


:  for  Ws  life;  N.  died  on  the  hll  Jay;  ptf 
the  law  makes  no  fraction  in  a  djy  ;  yet. 

encemmt,  and  Le- 
er is  \hh\e,  betaufc 
Mr  h  not  compile 
tbe  3ii  day 
twenty- 


Tnfu 
ifrr>  C 

in  this  ca.fr.,  he  dying  after  the  t 
fore  [he  end  of  the  tail  day,  the 
the  mfurance  U  for  aycai,  anil  t 
tUl  the  day  be  over  ;  yet,  if  J. 
of  $ei>tfm&t>\  and  onthefecond  day of  Stfittm 
one  years  afterward  ?,  he  makes  his  will,  thti  is  2  good 
willj  for  the  Uw  wiM  make  no  fraction  of  a  dir.y,  and  by 
cortJequencc  he  was  of  age.  a        625.  See  titles  r7iw/; 

Co-iJi/i^f; ;   [ttfivJ%  iiQ* 

FR  AC  I  iTlU.Vl*  Arable  land*  Mm,  Angl,  JW  z,  873. 
J'RA^TLTR.A  N  AVIUM,  Wreck  of  Clipping  at 
i'RAM  t'Qi  15  F£NCii.S,  bu^h  ftntti  as  the  tenants 
in  tbe  urunorcf  IVtmU  wi  F.Jfcx,  fee  up  againll  the  lord*? 
e'enu-fn*"  j  and  ihey  ate  iikiuled  to  the  tuaod  growing  011 
thole  fait?!,  and  jis  many  poles  as  they  can  reach  irom 
the  top  of  the  ditch  with  the  helve  ot  an  axe,  towards 
the  rr-,iration  of  their  /turfs.  It  is  thought  the  word 
j'ratr:p,le  ccmes  from  the  :a*.  /rrnt-iu!  prohmble  ;  or  that 
it  is  a  corruption  of  partrpsif,  became  the  poles  are  free 
for  the  tenants  to  lake:  Lut  Lli;cf  Julhce  Br^pten, 
whilit  he  was  fUw.od  of  the  c*  urt  of  ihcnunor  of  Writ- 


Ekwt. 

I  XAMr.-V.-Oi'.K  KNITTERS,  regulated  by  Stet. 
6  Gto*  3.  e.  29.  Si?e  thts  Diet,  title  Mawtfaflarm. 

FRANCHJLANUS,  A  freeman*  tV&rr.  #,4.  Frattcui 


bamo  is  ufed 

. FRANCF 
ordinary  jurt 
to  luch  a  va! 
f     -  tribuie. 


?  or  exemption  from 
ration  to  he! J  picas 


p  t?r.  And  'ometimes  k  is  an  immunity 
when  it  is  either  ■perfiaa}  or  ivjf/,  tbst  is 
belonging  to  a  perfun  immediately;  or  by  means  cr 
this  or  that  place  whereof  he  is  a  chief  or  member.  Ct  mp. 
yunfj.  j  4 1. 

There  is  alfo  a  Frattrbfe  rytd\  which  feems  to  be  that 
where  the  King's  writ  runs  not.  21  £T.  6,  e.  4,  But  Ffafc- 
yj/f  teynl  is  l*id  by  terne  authors  to  be  where  the  rving 
grants  ro  ore  and  his  heirs,  that  they  {hall  be  quit  of 
tall,  &ti  Bra£i,  lib.  2,  6  y. 

Frmthifei,  are  a  Ipecies  of  incorporeal  hereditaments. 
Franthtfe  and  Lihtrty  are  ufed  as  fynonimous  terms ;  and 
their  definition  i»  "A  royal  privilege  or  branch  oft  he 
King's  prerogative,  fubtiuing  In  the  hands  of  a  Suljrct." 
Finch  L,  164,— Being  there  fere  derived  from  the  ciown, 
they  roufi  arife  from  the  King'*  grant;  or  in  fomc  cates 
lAay  be  held  by  pn :k  ription,  which prc-fuppwits  4  grant* 
Finch.  £,.  164,  The  kinds  of  them  arc  various  and  al- 
most infinite:  Thry  m=y  be  veiled  either  in  n^tura;  pcrfons 
orin  bodies  politick  ;  tn  one  mr>n  or  many  :  Bur  the  lame 


identical  francmic  that  has  telo:e  b 
cannot  be  beftowed  on  another,  fori 
the  former  grant.  I  AW  Ah  19I  1  & 
The  Ptf  mi fatty  0/  fFa/tj  is  a  Fr 
County- taiati is  a]»u  a  Franc hsle, 
ofperJons.  It  is  hk«w«fc  a  r  ranch 
peri'ens  to  Jje  incorporated,  and  fuol 
with  a  power  to  maintain  perpetu; 
corporals  aits:  and  each  indtvidu 
corporation  i>  alio  fa>d  co  have  a  rr; 
Oincr  FrtucJiiics  axe,  to  hold  a  Ct 


Matter  or  Lord  Hi  ip;  or  at  lea  ft  to  I 
mount:  to  hnv«  fVaifi,  fffiei$i\  i% 
Rjyal  jijl},  F»  f>  h  wi  and  l 
one*s  own,  or  fibcrty  of  holding  t  Ic.i 
to  have  ihe  Ctutti/uvct  $f  Phai%  wh 
liberty,  being  nn"excliiii«  right,  to 

fhall  t'rv  eaufe*  arifing  whhm  that  jti 

Diet-  title  &e?««ar*i#n  to  h.ivc  * 


itnip  para- 
a  C'^r  Of 


(See  this 
r>r  tibrrty 


to  one, 
rejudice 


tc  ror  a  number  w 
i|  is  a  tfoify-jMiirvi ; 
I  fucceffioit,  and  do 
1  mcM.ber  of  fuLh 
nchre  Or  freedom. 
vi-Lets  :  to  have  a 


st  c rants  of  FrnKth 


made 

ante, 


either  there  or  at  any  {/.hrr  publi-:  places,  as  at  bridges, 
wharfs  or  the  Lke  ;  wfcicH  totli  ruutl  hiic  a  rca(ftp,au!c 
cauleof  eominetKemeni;  [ii*  in  conlidf  rati  jn'tif  repair  ?.cr 
the  like,)  tile  the  French i ft  is  illegal  and  toid  t  z  /#/?- 
ajo;  iiicc  this  Did.  liiles  /viV;  frrf::)  or  hilly  to  hate 
a  Ftrt/ft  COttjij  Pari,  ffrtmtn  or  FijUrny,  endowed  v.  hit 
privtkgesoi  royalty.  F.N*B.zjo.  Sec  this  Ditt.  title 

/w,  lib 

Tffagt  miy  uphold  Fra*t:h'ifti%  which  roav  be  claim- 
ed by  wi  hout  record  either  of  creation,  aU 

Jlr^ys,  fairs  and  market's,  and  the  like,  are  gJned  by 
tjn£tt  at^d  nmy  becortse  due  without  5ny  matter  cif  re- 
cord, tut  goods  cf  felons  and  outlaws,  and  (dch  like, 
grow  due  by  cbrtrtcrt  and  cannot  be  claimed  bv  uLge, 
>^(.  2  hjt*  2S1  :  9  r^r^  27, 

It  hath  been  adjtid| 
before  the  time  of  m 
within  the  time  of  w 
lure  the  barons  of  the  £xdt7Titft  or  by  fome  Conlirm^ticn. 
on  record;  and  it  b  ftiJ  they  are  not  recdrdi  pleadablei 
if  they  have  nut  the  aid  of  lome  matter  at  record  within 
time  0/  memory  i  and  futh  ancitnt  grantf,  after  f^Ji 
sHnwance,  lhall  be  cunllrued  as  the  la*  was  whew  tiu-v 
xvere  made-,  and  not  a,  it  hath  b«n  fincc  altered  t  Bii'c 
Ft&nthifei  granted  tftfiiii  tijiie  of  memory  arc  plead^b^c 
wuhcut  any  allowance  or  contirm^iion  ;  and  if  they  rju^e 
been  allowed  or  confirmed  as  a  fore  f; 'id,  th?  Fttxntbftjit 
may  be  claimed  by  force  thereof,  without  (hewing  the 

There  have  been  formerly  fevcfal  ancient  prerogatives 
derived  60m  the  crown ;  bciiJes  tbe  Francbifn  aforemen- 
tiancdj  as  power  to  pardon  felony,  make  jflflkes  of 
alhfe,  and  of  the  pence,  l3r :  But  by  the  Stat,  ay  //.  jT 
r,  34,  ihey  were  returned  and  re- united  to  the  ;rown* 
The  King  Ciiiinor 
ers  burn,  dcuizenj*  h 
tnfeparably  annexed  t 

B  j  Magna  Charja  c, 
Ckutihii\A  \  h^ve  all  h 
And  the  Lerds  jjiirit 
I'tbertie>,  and  the 
any  of  the;n.  1  -j  Eti.  ; 

By  MtpiaLkaTia," 
of  the  city  of  Ia/tJa»t 


not  her  to  make  Ihirtg- 
fuch  power  is  by  Uw 

*l  >irt  ient  rtafute*,  ihe 
d  Fraflr^rinviolttble: 
pttral  fhall  enjoy  their 
not  deprive  them  of 

F-Ancbijif  and  liberties 


Ihall  attend  the  juftkes 
lion  of  procefv,  &et 


no  other  mtmUers  ol  liberties, 
of  afitte,  and  m*ke  due  execu- 


e.  have  retui  n  of 
d  frcn;  the  courts 
And  a  mayor  or 
b-iuiif 


4  E  2 


FRANCHISE. 


FRANK 


bailiff 4f  a  town,  may  have  liberty  to  keep  courts ,  and 
hut  J  picas  in  a  certain  place,  according  10  the  com  fie  of 
the  CororooViaw ;  nnd  power  to  drjw  caufes  out  of  the 
Kng*<  courts,  by  %ntxrlwfitii  jwifaiifhn  :  Hut  the  cantos 
here  may  be  removed  to  the  fu  per  tor  court*.  C*.  Lit.  114: 

Sheriffs  of  couiuicr,  within  which  is  any  Ffwcbjjfa  the 


]<  r.i 

hi 


ed 


cf  writs,  (hall,  on 
lies,  to  relide  at 
its  in  the  fherifPs 
inti  for  their  due 
fettle  the  charges 
3  Cij.  i.  e.  18. 


execution  ;  and  :hc  Lord  Chancellor  is  t< 
10  be  p*id  any  frefc  deputy,        St*t.  I 

A  Ffau'.bit's  hath  no  relation  to  the  county  wherein  it 
lies,  as  has  been  generally  held  ;  for  it  is  not  neceffary 
10  let  forth  the  rnun:y  when  any  thing  is  fhewn  to  be 
clone  within  a  liberty  or  Fraxeittjt,  Trip,  23  Car.  8.R. 

If  a  FrittteBift  fails  to  ad  mini  Her  jijjl  ke  within  the  J<mc, 
the  Feagrftift  fhnil  not  he  allowed  ;  but  on  any  fuch 
ffrilnre,  the  court  of  jffi  /J.  may  compel  the  owners  of 
ihf  /■>.:•£•'  ■,  Gst  fti  dp  jtiiticc  ;  (or  that  court  ought 
to  fee  juiticc  equally  distributed  to  &\\  pcrfons*  1  Liil, 

Wherever  the  King  is  party  to  a 
formations  and  indictments,  the  prn 


as  in  all  in- 
tight  to  be 
)f  anv  Fiaii- 


c&tjfa  whether 
foj  the  King'* 


00  a  tuf  ins  vtlaeafttatt  or  qn&  mi*utt  may  enter  and  make 
grreft*  in  n  FroKcbift.  1  Lift.  655,  An  arrcft  by  the  flicriff 
within  a  irc\ch'.e  oo  n  common  writ,  is  f.tid  10  be  good, 
though  the  officer  be  fubject  to  an  action  at  the  fuit  of  the 
lord  of  ihe  fri&tWt,  G/r,  Sec  title  Amfi. 

Frujicbifti  may  be  forfeited  and  fci/.cd  where  they  are 
abufed,  for  mil- ufcr,  or  non-ufetj  and  when  there  are 
many  points,  a  mif*ufer  of  any  one  will  make  a  Forfei- 
ture- of  the  whole  on  a  qwnburaatt  brought,  Kitth.  65, 
7  or  ccnierr-pt  of  the  King's  writ,  in  a  county  palatine, 
\£{  ihe  liberties  may  be  feized,  and  the  o Renders  fined  j 
and  the  tempers  hies  of  a  bilhop  have  been  adjudged  to 
be  felzed  until  he-fitliiied  the  King  for  fuch  a  contempt, 
on  information  exhibited,  C™.  Car.  153.  The  Li- 
j'V.p  uf  Dxrbtun  pretending  he  had  fuch  a  bramtbiftt  that 
the  King'*  writ  was  not  to  come  there,  and  becaufe  one 
DU"ht  it  thither  he  imprifontd  him  j  this  b^ing  proved 
■on  an  information  brought  againlt  him,  it  was  ad- 
Jged  he  flioqld  pay  a  fine  to  the  King,  and  Jofe  liis 
> e:  tier  z  M/tf>.  Ahr.*$o, 

If  a  per  fan  claims  Fpata&ifii  which  he  ought  not  to 
vr,  it  i>  .tn  ufitrpation  upon  the  King;  and  not  /hewing 
Ins  title,  the  Kingflutl  take  from  him  his  Fraitcbifr.  Paj/b. 
iffo:  1  £ml#  5+     The  King's  Bench  will  not  grant  an 
information  on  private  u  fur  pat  ion  of  Franthifts,  but  ihe 
roper  remedy  i*  to  proceed  by  <juo  imnrmtc,  Hardvt*  261 . 
If  Franchifes  and  liberties  are  granted  to  the  King, 
..hich  weic  before  in  r#£,  as  flowers  of  his  crown,  and 
afterwards  by  efcheaT,  lurrcndcr  or  other  w  ife,  come  back 
10  the  crown,  they  are  re- united  to  the  crown,  and  ihe 
King  has  them  in  ?'wrr  cirQtta.'  as  before.  9  Co.  256.    So  if 
liberties,  francbilei,  6e.  which  were  appendant  to  a 
ianor,  come  with  the  manor  to  the  King,  themppen- 
aocy  is  extinct,  and  the  King  is  re-fcifed  of  them  injteti 
«r«**.  9C0.  15^:  Cro,  EHzr$$i :  1  'And,  $j.—rSce  Jen. 


ir6.    Dut  if  Franchifes,  Jibertiea,  &c,  crested  At 
by  the  King  come  bisck  to  the  crown,  they  are  no: 
merged  or  extinguished  in  the  crown.  9  C\>.  zc  b\  1  And. 
W?.-— J^te  Cf*.  £ '.  5yz  :  Dy.  327*1:  Qm.  D?g  ttt]6 

Difltirhance  of  Franchifes  happens,  when  a  man  haa 
the  1'  rancbife  of  holding  a  court-Jeet,  of  keeping  a 
fail  or  market,  of  free  warren,  of  taking  toil,  of 
fcidng  waifs  or  efrrays,  ort  in  fhort,  any  other  fpecici- 
of  Franchifc  wha;fnrvcr,  and  he  is  diflurbed  or  incom* 
moded  in  the  J  awful  exercife  thereof,  As  if  another 
by  ditlrefa,  menace*,  or  perfuafions,  prevail  upon  the 
fuitora  not  to  appear  at  my  court ;  or  obJhuct  the  paf- 
fage  to  my  fair  or  market ;  or  hunts  in  my  free  warren  ; 
or  refufes  to  pay  me  the  act u Homed  toll ;  or  hinders  me 
from  feizing  the  waif  or  eflray,  whereby  it  efcapei,  or 
is  carried  out  of  my  liberty ;  In  all  Ciifcs  of  this  kind, 
and  which  are  of  a  variety  too  extenfive  10  be  here 
enumerated,  an  injury  is  done  to  the  legal  owner  of  the 
Franchifc  j  hit  property  is  damnified  :  and  the  proii:s 
arifing  from  fucli  his  Franchise  are  diminifhed.  To  re* 
medy  which,  ss  the  law  bas'given  no  other  writ)  he  is 
therefore  eniitJed  to  fue  for  damages  by  a  fprcial  art  ton 
on  the  cafe :  or  in  cafe  of  toll,  may  take  a  diUrefs,  if  he 
pleafes.  3  Ctmm.  256. 

See  further  as  to  Franchifes  under  the  feveral  1 5 tits 
snd  names  of  the  different  fubjeds,  above  concifeJy  men- 
linnsd;  and  more  at  large  under  tide  gu*  Warranto ; 
Ce/ff,  Dig.  titles  Fraacbifcsz  Li&trtitt* 

FRANCIGEN^  Was  anciently  the  general  appel- 
lation ofsll  foreigners,  Vide  Eagletety. 

FRANCLAINB,  Ufed  in  ancient  authors  to  denote 
a  freeman  or  a  gem  km  an.  Forte/cue. 

FRANK,  A  Fttneb  gold  coin,  worth  twenty^//,  whicK 
ia  atf^,  about  ten  pence  ! \d  Engllfb  money. 

FRANKALMOIGN,  Libra  Eltrmfaa.]  A  tenure 
by  fpiritual  fcrvke,  where  an  eccleii aili cal  corporation, 
fole  or  aggregate,  holdeth  land  to  them  and  their  fuccef- 
for^  of  fomc  lord  and  his  heirs  in  free  and  perpetual 
alms:  And  pctpttual  fuppofes  it  to  be  a  fee-fimp!e  \  tftto* 
it  may  pa U  without  the  word  ftittc(fm*  Litt,  §  133 :  Co» 
Lit,  94.  A  lay  perfon  cannot  hold  in  free  alms :  Aod 
when  a  grant  is  in  Frankalmoign^  no  mention  is  to  be 
made  of  any  manner  of  fervice.  Lit.  ]  37.  None  can 
hold  in  Frankaimoi^ft  but  by  prefenption,  or  by  force  of 
lame  giant  made  btfore  the  ftatute  of  Mvtmairi,  7  Ed,  1, 
Ji.z:  tS  Ed.  1 .  Jt.  1 .  3«  iio  that  the  tenure  cannot 
at  this  day  be  created,  co  hold  of  a  founder  and  his 
heirs  in  free  alms:  But  :he  King  is  not  rcfltained  by 
the  llatutes ;  nor  a  Subjev\  Ikenfed  or  difpen(ed  with  by 
the  King,  to  make  fuch  a  grant,  iJe.  Cc.  Lit.  9$,  93. 
And  if  an  cccEefi attical  perfon  holds  lands  by  f<  rtty  ^ni 
certain  renr,  the  lard  may  at  this  time  coo  firm  hia  dilate, 
to  hold  to  him  and  his  fucceflbrs  in  Ft-ajtialm»ig»\  for  the 
former  fervkes  arc  extinct,  and  nothing  is  referred  but 
that  he  (hould  hold  of  him,  which  he  did  before  ;  wheiftN 
by  this  change  and  alteration  is  not  within  the  Stat.  i3 
Ed.  I,  of  quia  rmpmxt  tcrramm.  Lit.  §  140,  5+0;  Co, 
Lit.  99,  300* 

Tenure  in  Frankalmoign  is  incident  to  the  inheritable 
blood  of  the  donoi  or  founder ;  except  in  eaie  oi  tnc  King, 
who  may  grant  this  tenure  to  hold  of  him  anu  hi?-  fuccef- 
fors.  Lit.  13c*  And  the  rcafon  why  a  grant  in  Fraxknl- 
rmign,  fincc  the  Stat,  id  Ed.  l,  {oitta etttftti tsj  is  void,  ex. 

cept 


FRANK 


FRANK 


ccpt  in  the  cafe  of  the  King,  Gfc  is  becaufc  none  can 
hold  land  by  this  tenure,  but  of  the  donor;  whereas  the 
ftatute  injoins,  that  it  be  held  of  the  Chief  Lord,  by  the 
fame  fervice  by  which  the  feoffor  held  it ;  though  the 
King  may  grant  away  any  ertate,  and  rcferve  the  tenure 
to  himfelf.  Co.  Lit.  99,  223. 

The  fervice  which  eccleftallical  corporations  were 
bound  to  render  for  lands  held  in  Frankalmoign  was  not 
certainly  defined,  but  only  in  general,  to  pray  for  the  j 
fouls  of  the  donor  and  his  heir*,  dead  or  alive;  and 
therefore  they  did  no  fealty  (which  is  incident  to  all 
other  fervices  but  this)  becaufc  this  divine  fervice  was  of 
a,  higher  and  more  exalted  nature.  Lit.  §  134.,  5. 

This  is  the  tenure  by  which  almoll  all  the  ancient 
Monafteries  and  Rcligiou-  houfes  held  their  lands ;  and 
by  which  the  parochial  clergy  and  very  many  cccleftaflical 
and  elecmofynary  foundations  hold  them  to  this  day. 
The  nature  of  the  fervice  being,  upon  the  Reformation, 
altered  and  made  conformable  to  the  do&rine!,  of  the 
Church  of  England.  It  was  an  old  Saxon  tenure,  and 
continued  under  the  Nvrman  Revolution  ;  from  the  refpeft 
then  Ihewn  to  religion  and  religious  men ;  which  is  alfo 
the  reafon  that  tenants  in  Frankalmoign  were  difcharged 
of  all  other  Services,  except  the  frinod*  vccrfnas  of  re- 
pairing the  highways,  buiiding  callles  and  repelling  in- 
vafions.  See  Brafl.  1. 4  tr.  1  .e.  1%.  §  1  :  Seld.  Jan.  1.42. 

Even  at  prcicnt,  this  is  a  tenure  of  a  nature  very  dif- 
tinft  from  all  others,  being  not  in  the  lealt  fcodal,  but 
merely  f'piritual.  For  this  reafon,  if  any  perfon  that 
holds  lands  or  tenements  in  F>a>ikalmiign,  make  any  fail- 
ure in  doing  fuch  divine  frrvice  as  they  ought,  the  lord 
may  make  complaint  of  it  to  the  Ordinary  or  vifiter  ; 
which  is  the  King,  if  he  be  founder;  or  a  Subject  where 
he  was  appointed  vifttor  upon  the  foundation  *,  and  the 
Ordinary.  may  punifh  the  negligence,  according  to 
the  ccclefiaftical  laws.  Ln.  136:  Co  Lit.  96. 

In  this  particular,  tenure  in  Frankalmoign  materially 
differs  from  what  was  called  tenure  by  Divine  Se  vto  i 
in  which  tenants  were  obliged  to  do  foine  fpecial  divine 
fervites  in  certain  :  as  to  ling  fo  many  nuffes,  to  dif- 
tribute  fuch  a  turn  in  aim?,  and  the  like  ;  »  hich  being 
expreMy  defined  and  pjcicribcd,  could  with  no  kind  of 
propriety  be  called  free  alms ;  efpecially  as  for  this,  if 
unperformed,  the  lord  might  diftrain  without  any  com- 
plaint to  the  vifttor.  Lit.  §137:  Brhi.  c.  66. 

Thcfe  donations  in  Frankalmoign  are  now  out  of  ufe, 
as  none  but  the  King  can  make  them  ;  but  they  are  cx- 
prcfsly  excepted,  by  name,  in  the  Slat.  12  Car.  i.e.  24, 
(4  7,)  abolishing  tenures,  and  therefore  fubfift  in  many 
inltances  at  the  prefent  day.  2  Comm.  101.  c.  6. 

See  further  on  this  fabjdft  this  Diet,  title  Mortmain. 
FRANK  CHAoE,  A  liberty  of frticb*fi\  by  which 
all  perions  mat  have  lands  within  the  compels  thereof, 
are  orohibited  10  cut  down  any  wood,  &c.  without  the 
view  of  the  lorcfter,  though  it  be  in  their  own  de- 
mcincs.  Cnmfi  JurtJ-  l%7- 

FRANKED  LETTERS,  See  title  PJ:  ParLamtnt. 
FRANK-FEE  Freehold  lands  which  are  neld  exempted 
from  all  fcr v  ices,  but  not  from  homage.  In  the  regijler  of 
writs  wc  find  rh-t  is  frank  fee,  whuh  a  man  holds  at 
the  Comm.  n  law,  to  him  and  »ii>  heirs  ;  and  not  by  fuch 
fervice,  as  is  required  in  ancient  demefne,  according  to 
the  cuttom  of  ihe  manor :  And  that  the  lands  in  the  hand 


of  King  Edward  the  Confejfor,  at  the  making  of  the  book 
of*  Dome/Jay,  were  ancient  demefne,  and  all  the  red 
fiank-fee\  wherewith  Fitz  Hrrlc/t  agrees.  Rrg.  Otig.  12  : 
F.  N.  JB.  161.  Thefe  lands  we  e  exempted  from  .:11 
Icrvices,  but  not  from  homage. — Bro.  tit.  Dmefni  32, 
fays,  that  Jand  which  is  in  the  hands  of  the  King  or 
lord  of  any  manor,  or  being  ancirnt  demefne  of  the 
crown  {^risi.  the  demefnes)  is  called  Frank  fee ;  and  that 
which  is  in  the  hands  of  the  tenant,  is  ancient  demefne 
only.  The  author  of  the  Term  of  the  Law  defines  a  Free 
fte  to  be  a  tenure  pleadable  at  the  Common-Jaw;  ami 
not  in  ancient  demefne.  Cowrf.  Blount,  bee  tide  Ancient 
Demefne. 

FRANK  FERM.  Lands  or  tenements,  changed  in  the 
nature  of  the  fee  by  feoffment,  (Jc.  out  of  knight  fer- 
vice. for  certain  yearly  fervices.  Btitton,  c.  66.  See  title 

Fee/a',/:. 

FRANK-FOLD,  See  Foldoge. 

FRANK-LAW,  Libera  LtxS  The  benefit  of  the  free 
and  Common-law  of  the  land.  You  may  find  what  it 
is  by  the  contrary,  from  Crtmpion  in  bis  fvjl'uc  of 
Peace ;  where  he  fays,  he  that  for  any  o/Fencc  lofcth 
his  Frank  la-Cs  falls  into  thefc  tnifchiefs,  i'iz.  He  may 
never  be  impanneiled  upon  any  jury  or  afiife ;  or  be 
permitted  to  gixc  any  tt  Pumcny  :  If  he  hath  any  thing  to 
•do  in  the  King's  courts,  he  mull  not  attend  them  in  per- 
fon, but  appoint  hi;  attorney  therein  for  him  :  And  his 
lands  mall  be  eJlreated.  and  his  body  committed  to  prifon, 
&e.  Cromji.  'Jui  if.  156:  Lih.  Sffij.  59. 

FRANK-M ARRl ACJE,  Libetum  M.i.itagium.]  A  te- 
nure in  tail  fpecial  where  a  man  fcikd  of  land  in  fee-fimple, 
gives  it  to  another  with  his  daughter,  filler,  idc.  in  mar- 
riage; to  hold  to  them  and  their  heirs:  I'his  tenure 
groweth  from  thefe  words  in  the  /.  c  Saeutt,  &e.  me 
A.  B.  dcdijfr  eJ  coneejftffe,  &c.  T.  B.  /.';*  met  &  Anns 
uxors  ejui, filial y  t&c.  in  liberum  marita^tum,  uiium  mrffu- 
agiurn,  t$e.  Lilt.  §  17  :  H'c/l.  S:h;!j.  far.  1.  lib.  2.  §  303. 
1  he  effect  of  which  words  is,  That  they  lhall  have  the 
land  to  them  and  the  heirs  of  their  bodies  ;  anu  fliall  do 
no  fervices  to  the  donor,  except  fealty,  until  the  fourth 
degree.  Glanvfl,  lib.  7.  e.  18.  And  $Utm  gives  this 
reafon  why  the  heirs  do  no  fervice  until  the  fourth  degree : 
Ne  douatores  trl  drum  barridti  per  bomagVs  reeepttomm  d 
revofone  repsllaitur.  And  why  in  the  fourth  defcent  and 
downward,  they  fliall  do  fervices  to  the  donor  ;  quia  in 
quarto  gtadu  'vrbementer  piirfuwitur.  quid  tu  rn  rft  p>o  i/e- 
feclu  baredum  donatoi um  rcvenma.  Fleta,  lib.  3.  c.  I  1  j  and 
fee  Braftony  lib.  t.  c  7. 

BraHon  alfo  divides  marriage  into  liberum  maritagi-.im 
and  msritagium  feruirio  olhgatum ;  which  lait  was  where 
lands  were  given  in  ma:nag*\  with  a  refrrva'.iun  of  the 
fervices  to  the  donor,  which  tac  donee  and  bia  heirs  were 
bound  to  perforin  for  ever;  but  neither  he,  or  the  next 
two  heirs,  were  obliged  to  do  homage,  which  was  to  be 
done  when  it  came  to  the  fourth  degree,  and  then,  and 
nor  before,  they  were  required  to  be  performed  bo-h  fervices 
and  homage.  B<atl.  lib.  2.  A  gift  of  lands  by  one  man  to 
another  with  a  wife  in  frank  -  ma  ,>iage,  amounts  by  im- 
plication of  law  to  a  gift  in  tail  ;  which  in  this  ca(c  may 
be  created  without  the  word*  fairs  or  la'y  Lit.  17:  //  cut': 
/*//.!  20.  A  gift  in  Frank-ma<uogc  .m.glu  be  made  as 
well  after  as  before  marriage:  And  fuch  a  gift  was  a 
f'ee-fimplc  before  the  ftatuic  of  Wejlm,  z  ;  but  Doce,  :t  is 

ulua.il/ 


: e  t>i  fubiifUng  in  l.iw:  It  is  limbic 
tJrAum*  from  Fr.  Fra/tet 


of       a  fee 

of  »f:  it  b  t1 
to  no  krv 

I'  It  \N!C- 
tihefj  and  fiJcjufforJ  "A" 

I  be  lir?uvi.?irr  of  F e  m  ■! ;  n  biug  [tie  ancient  cullom 
Pt'  tKii  fcto^dotn*  b;rixwr  1  from  the  Lombards*  that 
for  ne  pteTeryai.on  of  the  public  ptace,  every  frej-born 
man  at  the  «rj?  p¥  fourteen,  {religious  pcrJons,  clerks, 
tfe.  <-\  -;••::.]  j  lis;: uSd  g:*-e  fe.in-hy  far  hi>  tmih  towards 
the  liing  and  !»■■  fokjtc^  ujt  Lc  sommtet^d  to  prifnu ; 
v/*c:fr;:_icirt  a  certain  number of  ndJ^tofetfr*,,  ufually  be- 
L'.ro*  lr<u!io  o-rjr  for  anotltf  r,  to  fee  Pjeh  mm  of  their 
pkJ^<  /i-Ai'tli-c^wiing  at  all  times,  or  ro  Mitfwef  the  rrao(- 
grelnon  done  by  any  gotw  away :  And  \\  h;  nruer  any  one 


n  k^c,  (ha*  tli£  frsrifF*  at  every  txt*iy->xmrft  did  from 
(i-.jj!  to  tir.u  r-tki  iii<i  oithi  of  voting  prrfuns  as  tlv?y 
?ruV  luunecn  years  oi  age,  ana  tee  mat  tney  vv^re 
fetttcd  in  one  dfMwary  cr  other;  whereby  thr*  branch 
of  the  flier.*'*  atirhor.ty  was  oiled  vifu,  fieni  jJe£iit 
or  v.,  tfc  #/"  Fr<ijit-f{.TW.  Ac  this  day  no  roan  ordinarily 
giverh  other  fciirrify  for  the  keeping  of  the  price,  thin- 
Jus  own  oath  ;  fj  that  none  anAvereiii  for  the  tranf^retfiun 
of  another,  hut  every  pcrfpn  for  hitnfdf.  4  ity/,  7*1* 
Living  under  fi-tttti  pffdgt  has  bei-n  termed  living  under 
£xw,        icrthU  Diet,  uucs&art        Dtant\a\?\  Dfciw. 

111.  INK.  TEN  EM  C.n'T.  A  jjoflcltton  offnrtU-.i  .lands 
an  J  tenrmentt.  Sec  Frcordd. 

WRASSE  1  UM,  A  corrosion  of fsaxineim/t,*]  A  wood 
or  woody  ground ,  wher e  ,-y/;-  ■  *  j  p  r □  w .  Co.  Lit.  4.. 

I-R  iTivR  CONSANGUINjSIJS.  A  brother  by  the 
father**  Oiie. 

[  RATER  NUTRICIC7S,  UfcJ  in  ancient  deeds 
for  a  balWd  brother.  Mthnjli. 

FRATER  UTERINUM.  A  brother  by  the  mother's 
Hie. 

I  K  ATE  RT A.  A  fraternity,  brotherhood  or  fpcietjj  of 
religioiti  perfonj,  who  were  bound  :o  pray  for  lb*  good 
hf.»tth  and  life,  cirV-  of  their  living  br"cihrcn>  an<i  the 
/ours  of  thafe  that  were  dead:  Id  the  ihtme*  of  the  ca- 


FK  A  I'ERNn  1C  iik  See  «tl«'i  *w&ratb*> 

F  R  S  j  R  ES  0  N  1  UK  A  H  S  a  >rii  hrotfyen  or  com  pa- 
nrnnj ;  fome times  ihole  were  io  callrJ  Whrfl  ^xre  Avorn  to 
tiefend  the  King  ;ig^in[V  his  enemies.  Ho ->*scn,  p.  445  : 
i>  tr  i.Lg  Ed  i.e  3;. 

KR  AT-llio  PYE5.  //V^.]  Ccriait  frtarj,  wear 
ing  tihitk  and  white  garmcnii;  of  whvrn  mention  is  i.ijli 
b3  Wfabam  p.    a4.  . 

F  RAT  A  J  AC1UM  A  youngfr  brother's  jnhrrjtance  ; 
Whaii  **t  thi  s  ifti  r  brOthrrt  r-.'flr-u  of  inr  tllitte  of  tJjr 
frMtr,  erji'v  tc  rmjm*  pim ft^h,  and  are  to  do 

Justn-K**  r"  the  1  r  1  ►Jjer  I  >r  ii,  who  i*  bun  id  bo 
}:  j:u  d  f.r  .Lt  v-'Jitj,?  to  tnc  lu^Cnor  io.d»  iifi%U*hb 
Z-  '  )'> 

F|t  UU,  r,v  «if>i  £ ;/ ]  Dc^i-it  in  grants  and  con- 
veya'  »'  jjikj  .,  and  OAj'g.i'ns  and  faiOnyf  ^ooiljn  iS-'. 
to  th   -1  ji.igtf  ui  »tn  (jci    n  ;  vvhiLh  m-    h*  t'tther 

by  Itt^jj  reiEon  u/  chctiukji^  ur  iti^^eilson  01  a  i^tlt-hood. 


On  this  febjeft  of  Fiiava,  we  may  enquire, 

I.  What  A&i  are  fraudulent  at  Co/ftmirndiria,  fir  J  in 

J  I.  Wb.it  A3 1  art  ftmidtdtni  Statute. 

J,  It  may  be  hid  down  as  1  general  rule,  that*  without 
the  cxprefs  provifjan  of  any  ad  of  parliament,  all  de- 
ceitful prafAices  in  dtfi  auditor  endeavouring  todefrsud, 
another  of  his  knaivn  right,  by  means  of  fome  artful 
device,  contrary  to  the  plain  mlc-i  of  common  honefly, 
are  condemned  by  the  Common  taw,  and  pwnilhal)[c  ac- 
eordtng  to  the  ht  inoufnefi  of  the  ofreiicc.  Ot.  Lrt.  3  i> ; 
Dyer  2g;.  $och  as  criu[ing  ao  iJ literate  perfon  to  execute 
a  deed  to  h'i  pnrju^utf.  by  rrAding  of  it  over  to  hiai  in 
WC^rd^  different  from  thofi;  lu  which  it  was  written,  Csv, 

Alfo  it  U  a  rule,  that  .1  wrongful  manner  of  executing 
a  tiling  ift-ll  avoi  I  i  master  that  nugbi  hate  hc-n  exe- 
cuted lawfully.  £>//.  35  :  41  AJ,  aii:  47  Ajf  29:  1 
RuL  AW.  420,  549;  Co.  Lit.  3^7 ;  Popk.  t>4*  1 00, 

A  deed  oot  fra^uleiitat  fir-l  may  be.omcfa  .forwards, 


As  10  frauds  in  contracts  and  dealing*,  the  Common - 
law  fLtbjedts  the  wronjj-doerf  in  fe^erai  inllances,  to  an 
attbn  on  the  cafe;  as  tfa  psrfon,  having  the  poAeniooof 
goods,  fell  ihem  to  anailitr.  ^tti;ming  them  to  he  J1I3 
own,  when  in  truth  they  are  not,  an  action  on  the 
cafe  lies.  1  Rvl.  AW.  50:  Cn.  Jar,  474,  But  if  A,  pol- 
fefled  of  term  for  years,  offer*  to  fell  it  to  B  and  fayc, 
that  a  itranger  would  have  given  him  twenty  pounds  tat 
this  term,  by  which  means  B*  buys  it,  ttio*  in  truth  A. 
was  never  oilered  twenty  pounds  no  aclir»n  on  the  cafe 
ties,  ilio*  8.  is  hereby  deceived  in  the  vijue.  1  R&LAW* 
91,  to  J  s  1  Sid.  146  ;  VAv.  ao.  A\  J*. 

If  on  a  tieaty  for  the  pure  hale  of  a  Uoufe,  the  de- 
fendant afiirms  the  rent  to  ba  more  than  it  is,  whereby 
the  plaintiff  h  induced  to  give  more  than  the  houfe  is 
woiih,  thti  is  a  fraud.  1  i>'a-&.  all :  t  Lrv.  toz  :  1  Sid, 
j 46:  i  Kcb,  £10,  518, 522.  S.  P.  And  fee  KtL  24,  St  : 
yJ,  %  1  ■ 

V.  ,,  rrc;a  perfon  is  party  to  a  Fraud,  all  that  follow* 
by  reafon  of  that  F^ad  thntl  be  (aid  to  be  done  by  him* 
,  <u:  469,    Dus  whtn  Fraud \s  not  exprehly  averred, 
it  mall  not  be  pre/umedi  nor  fn all  ihe  court  adjudge  it 
to  be  fi,  till  the  matter  is  found  by  a  jury*  10  Rrp.  5^. 

A1!  Frauiia  and  deceits,  fdr  whi^h  there  is  no  remedy 
by  the  ordinary  cuurfe  of  law,  arc  properly  cognifablc  in 
equity;  and  iti<  admitted,  that  matters  of  Fraud  were 
one  of  the  chief  brjnchcs  to  which  the  junfdiclton  of 
Chancer^'  w*s  0  iginaKy  conftrtcd  4/^.84..  U  would 
be  citdk-fs  to  rnumerate  tlte  fcver*.J  cafi;^  wherein  ixlief 
Ira?  tvrn  givcii  againni  Frauds ;  but  tae  iollowing  alliances 
arc  too  material  to  be  umitted. 

Wjicrcvcr  Fraud  or  furprlfecun  be  imputed  to,  or  col- 
Itrted  from  tne  circumUanccJi  of  the  crauijcibn,  Etjniiy 
will  in:er pole  and  ruiieve  ig^mil  it.  Tat'f.  iot,2;  zC>>. 
Ca+  03  :  fii&, it  1 6 1 ;  a  /?,  if  itt,  20 3t  270 :  ^  I'  fi^m,  1 3° ; 
»  i'r-u  n.g  :  1  Alb.  32^1  2  fr4%.4P;7«  Jl  >v  f-trf  Ji^ivivtr 
that  it  mutt  n-u  be  iind^itood,  boa)  calca  of  fh^  kind 
Ijo'ig  genera  ly  bit-ught  into  equit/,  that  tiie  is^ut  s  of 
law  are  incompetent  to  reiievr  ;  for  whe:e  ih  F.-.-uo  cap 
Ucstfy  citabiimed,  courts  !*w  cxercifr  a  n»nturrent 
jurildidicn  with  courts  oi  equity  ;  and  will  relief  by 

making 


FRAUD  I. 


mrikiog  void  the  inflrument  obtained  by  fuch  corrupt 
agrcemenc  or  Fraud,  i  Burr.  396:  tFood't  h<Jl.  296. 
Therefore  where  the  obligor  was  an  unlettered  man,  and 
the  bond  was  not  read  over  to  him,  he  was  allowed  to 
plead  this  circumftance  in  an  action  on  the  bond.  9/Y.  5. 
15.  cited  1 1  Co.  27  b.  So  it"  the  bond  be  in  part  read  to 
an  unlettered  man,  anu  fume  of  its  material  contents  be 
omitted  or  mif-reprefented.  2  Rol.  Ab.  28.  p.  8.  It  is 
obfervable  that  Lord  Coke  in  the  fame  paflage  where  he 
conrincs  the  jurisdiction  of  courts  of  equity  to  fuch 
**  frauds  covin  and  deceit,  for  which  there  is  no  remedy- 
by  the  ordinary  courfe  of  law,"  feems  to  admit  that  all 
frauds  were  not  rvlicvable  at  law.  Sec  3  f»Jf.  84. 

The  Chancery  may  decree  a  conveyance  to  be  fraudulent, 
merely  for  b^ing  voluntary,  and  without  any  trial  at  law  ; 
yet  it  has  been  infilled,  that  Fraud  or  not,  was  triable 
only  by  a  jury.  Pte.  Cb.  14.  1  5. 

A  poor  man  was  drawn  in  to  fell  an  eftate,  at  a  great 
under-value ;  but  no  Freud  appearing,  though  the  pur- 
chafe  was  not  a  fair  bargain,  the  feller  could  not  be 
relieved  in  equity,  to  fct  it  afide.  Pteerd.  Car.e.  206. 

There  does  not  appear  to  be  a  fingle  cafe  in  the  books 
in  which  it  has  been  held  that  mere  inadequacy  of  price 
alone  is  a  ground  for  a  court  of  equity  to  annul  an 
agreement,  though  executory,  if  the  fame  appear  to  have 
been  fairly  entered  into,  and  underllood  by  the  parties, 
and  capable  of  being  Ipecificufly  performed;  (till  lefs  does 
it  appear  to  h3vc  btcn  confidered  as  a  ground  for  re- 
fcinuing  an  agreement  actually  executed.  Sec  Gi/b.  Rep. 
155  :  liro.  F.  C*  Keen  v.  Stuke/ey. — 2  Ath.  25 1  :  Ambl.  18. 
To  fct  afiJe  a  conveyance  there  mull  be  an  inequality  of 
price  fo  llrong,  groi's  and  manifell,  that  it  muit  be  im- 
poffible  to  Hate  it  to  a  man  of  common  fenfe,  without 
producing  an  exclamation  at  the  inequality  cf  it.  1  Br*. 
C.  R.  9:  and  fee  2  Bro  C.  R.  i-j )  in  n.  A  llrong  argu- 
ment in  fupport  cf  this  rule  may  be  drawn  from  thofe 
cafes  in  which  lofing  bargains  have  been  actually  eft3- 
bliihed  and< decreed.  See  2  Verm.  423:  1  Eq.  Ab.  170:  2 
yex.  422:  1  Bto.C.R.  158. — Hut  tho'  courts  of  equity 
will  not  relieve  againlt  agreements  merely  on  the  ground 
of  the  confederation  being  inadequate,  yet  if  there  be 
fu:h  inadequ  cy  as  to  mew  that  the  perfen  did  not  under- 
fland  the  bargain  he  made,  or  was  fo  oppreiTcd  that  he 
was  glad  to  make  it,  knowing  its  inadequacy,  it  will  (hew 
a  command  over  hitn  which  may  amount  to  a  Fraud.  2 
Bro.  C.  R.  175.  Ste  alfo  1  Bro.  C.  R.  558 :  Hon  v.  Meets : 
2  Ftz.  155  :  2  P.  Wins.  203. 

.'.  fceing  tenant  in  tail,  remainder  to  his  brother  i?.  in 
t:.i  ,  /'.  n  it  knowing  of  the  intail,  makes  a  fcttlement 
on  hu  wire  for  life  fur  her  jointure,  without  levying  a 
fine,  or  /urfering  a  recovery,  which  B.  who  knew  of  the 
intail  ingroflcs,  but  docs  r  ot  mention  any  thin^  of  the 
intail,  because,  as  he  confeiled  in  his  anfwer,  if  he  had 
fpeke  any  thing-of  it,  his  brother,  by  a  recovery,  mi?ht 
ha\e  cut  cif  the  remainder,  and  barred  him  ;  and  aliho' 
alter  A 's  dtath:  B.  recovered  in  ejcclment  againlt  the 
widow  by  fen  c  of  the  intail  ;  yet  Ihc  was  relieved  in 
Chancery,  and  a  perpetual  injunction  granted  for  this 
Fraud  in  B.  in  concealing  the  intail  ;  which  if  it  had  been 
diiclofed,  the  fc.tlement  mi^ht  have  been  made  good  by 
a  recovery.  Preccd.  CjOt.c.  .5:2  Fan.  239. 

So  where  a  mother  ocing  i<b!uiu.c  owner  of  a  term,  the 
fame  being  limited  to  her  n  rail,  is  pre  fens  at  a  treaty 
for  her  fun's  marriage,  and  '.ears  nei  lun  declare,  that  the 
tetm  was  to  come  to  hitn  at  ins  mother**  death,  and  is  a 


witnefs  to  the  deed,  whereby  thercverlton  of  the  term  ij 
fettled  on  the  ifTuc  of  the  marriage  after  the  mother's 
death ;  (he  was  compelled  in  equity  to  make  good  the 
fcttlement.  2  Fern.  150. 

Where  the  defendant,  on  a  treaty  of  marriage  for 
his  daughter  with  the  plaintiff,  figned  a  writing  com- 
piling the  terms  of  the  agreement,  and  afterward  dc- 
firing  to  elude  the  lorce  thereof,  and  get  loofe  from  his 
agreement,  ordered  his  daughter  to  put  on  a  good  humour, 
and  get  the  plaintiff  to  deliver  up  that  writing,  and  then 
marry  him,  which  flic  accordingly  did,  and  the  defen- 
dant flood  by  at  the  corner  of  a  ftreet  to  fee  them  go 
by  to  bz  married;  The  plaintiff  was  relieved  on  the 
point  of  Fraud.  1  Eq.  Ab.  20:  2  Fern.  373. 

It  feems  agreed  that  if  a  woman  on  the  point  of  mar- 
riage, charge,  or  convey  her  property  to  a  mere  Granger, 
for  whom  me  was  not  under  even  a  moral  obligation  to 
provide,  that  fuch  conveyance  will  be  decreed  a  Fraud  on 
the  maiital  rights.  2C.R.41:  2  Fez.  264. 

If  A.  has  a  prior  incumbrance  on  an  eftate,  and  i«  a 
witnefs  to  a  fubfequent  mortgage,  but  does  no:  difclole 
his  own  incumbrance;  this  is  fuch  a  Freud  in  him  for 
which  his  incumbrance  fiiall  be  poflponcd.  2  For.  151. 
And  fee  2  Fern.  534.  So  if  A  having  a  mortgage  on 
a  leafehold  cllate  lends  the  mortgage  deed  to  the  mort- 
gagor, with  an  intent  to  borrow  more  money ;  that  is 
fuch  a  Frettd  in  the  mortgagee,  for  which  his  mortgage 
ftu'l  be  poltpontd  to  the  fubicquent  incumbrance.  2  Fein. 
726:  1  Eq.  Ab.  321. — Sec  this  Diet,  title  Mortgage. 

If  a  copyholder,  by  his  will  iaten Jing  to  give  the 
greatell  part  of  his  eftate  to  his  godfon,  and  11. c  other 
part  to  bis  wife,  is  perfuaccd  by  the  wife  to  nominate  her 
to  the  whole,  on  a  prcinifc  that  Ihi  would  give  the 
godfon  the  pare  dcJigned  for  him;  i:  will  be  decreed 
againlt  the  wife  on  the  point  c  f  Fraud,  though  there  was 
no  memorandum  thereof  in  wiiing  purfuant  to  the  llatute 
of  Frauds  and  Perjuries.  Timed.  CWtfr.  3. 

Since  the  cafes  of  Kerrlck  v.  Bratijb:,  (Bro.  P.C.)  an-i 
Webb  v.  Cleveuleit,  (2  Ark.  424.)  it  appears  to  have  been 
fettled  that  a  will  canno:  be  fet  aildc  in  equity  for  Fraud 
and  impofuion  ;  becaufe  a  will  of  perfonal  cllate  may  be 
fet  afitie  for  Frsud  in  the'ccclefiaftical  rourt.  and  a  will  of 
real  ellate  may  be  fet  afice  8t  law:  for  in  fuch  cifes,  as 
the  ct.-mus  tefitvidi  is  wanting,  it  cannot  be  conlidercd  as 
a  will.  2  A>k  324:  3  Atk.  17. — Though  equity  will  not 
fee  afide  a  will  tor  Fraud,  nor  retrain  the  probate  of  it 
in  the  proper  court,  yet  if  the  Fraud  be  proved,  it  will 
net  aflilt  the  party  pruftifing  it,  hut  will  leave  him  to 
make  what  advantage  he  can  of  it.  1  Fan.  76.  Hut  if 
the  validity  of  the  will  has  been  already  determined  and 
acted  upon,  equity  will  rcftrain  proceedings  in  the  jmo- 
gative  court,  to  controvert  its  validity.  1  At1..  Czo.  Tlut 
the  party  prejadked  by  the  Fraud  may  fil*  a  bill  in  equity 
for  a  diicovery  of  all  its  circorofranerft  is  u  tqurllicnahlei 
the  invariable  practice  in  fuch  cafe*  ii  to  feck  relief,  and 
the  ifiue  directed  is  to  furrilh  the  ground  upon  which  the 
court  is  to  proceed  ia  giving  relief.  Fur.blauque Treat. 
Eq.  c.  2.  §  3,  in  u. 

If  a  lecurity  be  obtained  from  a  perfon  by  Fraud  and 
prnttice.  upon  a  pretence  of  a  demand  that  is  iktiticuA, 
it  will  be  relieved  againtt  ia  eqoiry.  2  Fo  n.  123,  6jaY 

There  are  Ukewtfe  feveral  inllances,  where  a  parol 
agreement  intended  to  be  reduced  into  writing,  but  pie- 
vented  by  Fraud,  has  been  decreed  in  equity,  noiwuh- 
lunding  the  iUtutc  of  Fraud*  and  Ferjuiici';  as  where 
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upon  a  marriage  trcstv,  inflrcS ioni  were  given  by  the  ) 
huib-tnd  to  draw  a  fettlcment,  which  he  privately  coun-  ' 
ttrmnndrd.  And  afterward*  drew  in  the  woman  by  per-  I 
fuafions  and  aflurances  of  fitch  fcttlcmcnt  to  marry  him ; 
It  was  decreed,  that  he  fhould  make  good  the  fectlcment. 
l       Ah.  19.  So  where  a  parol  agreement  was  concerning 
l he  lending  of  money  on  a  mortgage,  and  the  covenants  ' 
prupofed  were  an  abfolutc  deed  from  the  mortgager  and  ' 
a  deed  of  dc  lea  lance  from  the  mortgagee,  and  after  the  I 
mortgagee  had  got  the  deed  of  conveyance,  he  rifufed  to 
exreute  the  defeaunce  ;  It  was  decreed  again  A  him  on  1 
th.-  point  of  Fraud.  1  Z'y.  Ai.go.  See  title  Agutmtui. 

11  By  St.  I  K.  s.  c.  9,  no  gift  or  feoffment  r.f  lanls  or  J 
goods  mall  be  made  by  Fraud  for  maintenance-  And 
tne  duT:ifccs  fhall  have  th<"ir  recovery  againft  the  tlrJl  < 
dirteifors  as  well  of  their  lands  as  of  double  damages, 
without  regard  to  fuch  alienations.  See  alfo  Stats.  4  //. 
4.  f.  7  :  1 1  /j.  6.  e.  3  ;  and  this  Dictionary  titles  Difiijin; 
FvoUf  Entry. 

By  Srat.  3  //.  7.  e.  4,  (and  fee  Stat.  50  J?.  3.  c.  6,)  All 
deed*  of  gilt  of  goods  made  in  truft  for  the  ufe  of  ptrfons 
m.king  the  faid  gifts,  with  intent  to  defraud  creditors, 
fh.ill  be  null  and  void. 

By  St.it.  1 3  Eliz.  e.  5,  (made  perpetual  by  Stat.  29  Eliz. 
e.  5,)  Every  feoffment,  gift,  alienation  and  conveyance 
of  J.tnds  or  goods,  leafes,  rents,  fife,  and  every  bond, 
judgment  and  executi  n  with  intent  to  defraud  creditors 
or  tuhe.5,  (hall  (oniy  againft  creditors  and  others  whofe 
r  et:  ns  fh:.H  be  thereby  defrauded  or  delayed)  be  of  none 
cf?e£t;  all  parties  and  privies  to  fuch  conveyances,  bonds, 
tlfr.  (lull  forfeit  one  year's  value  of  the  lands  and  the 
whole  of  the  goods,  or  money  contained  in  the  bond, 
&e,  half  to  the  crown  and  half  to  the  party  grieved  ; 
aud  furTer  half  a  year's  imprifonment. — This  ilatutc  not  I 
to  extend  to  any  ellate  made  on  good  considerations  i^-.u 
JiJe  to  perfens  not  having  notice  of  luch  Fraud. 

By  Stat,  27  Eliz.c.  4,  (made  perpetual  by  Stat.  39  Ehz.  1 
Every  conveyance,  charge,  l^afe  or  incumorancc  1 
of  any  lands  made  with  intent  to  defraud  purchafcrs  (hall 
be  deemed  utterly  void  as  againft  fuch  purchafcrs  and  all 
claiming  under  them. — The  parries  and  privies  10  fuch 
c  nveyanccs  fhall  forfeit  one  year's  value  of  the  land  and 
fuiTer  h-lf  a  year's  imprifonment. —  I  he  flarute  exprefsly 
excepts  any  conveyance  made  for  good  confidcration  and 
bend  fide. — If  any  perfon  lhall  make  any  conveyance  or 
limitation  of  lands  with  a  cUufe  of  revocation,  and  after 
fuch  conveyance  fhall  convey  or  charge  tire  fame  l.indsfor 
money  or  other  good  consideration,  the  fard  full  con- 
vince againft  the  laid  vendees  ilia!]  be  void. — Lawful 
mortgages  made  bond  fide  on  good  confidervion  arc  ex. 
t  cpted. — By  the  fame  aft  fiatutes-mtrehr.-.a  and  /iatbtes-flsfle 
tre  to  be  entered  in  the  office  of  the  clerk  of  the  recog- 
nizances. See  this  Dick,  thofc  titles. 

By  Stat.  29  Car.  2.  c.  3,  (known  more  commonly  by 
the  name  of  The  Statute  of  Frauds,  and  by  which  various 
provifions  arc  made  as  to  Contrasts ,  Ullli,  l*te.  which  fee 
rn  this  Did.  under  titles  Agreement  \  AJin;//it;  //'■///, 
&tc ;)  Allleafes,  eftates  of  freehold,  or  terms  for  years, 
cr  any  uncertain  intereft  in  lands,  made  by  livery  and 
lYjfiQ  only,  or  by  parol,  and  not  put  in  writing  and  Signed 
by  the  parties  *r  their  agents  fhall  have  the  force  of  leafes 
at  will  only. — Except  kales  not  exceeding  the  term  of 
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no  leafes,  tliatcs  or  intcrelUof  lands,  either  of  freehold 
or  terms  of  years,  or  any  uncertain  intereft,  not  being 
copyhold,  fhall  be  aligned,  granted  or  furrendered,  unlei'i 
by  deed  or  note  in  writing  frgncd  by  the  parties  or 
tucir  agents  :  or  by  the  operation  of  law. 

By  Stat.  ?  (or  3  y  4)  IV.  £/  M.  (.  i  l,  made  per  pet  ml 
by  Stat.  6  IV.  3.  c.  14,  all  wills  or  appointments  of  lands, 
or  of  any  rent.  out  of  the  fame  fhall  be  deemed, 
only  as  againft  Creditors  by  bond  or  fpecialty  binding  the 
heir,  to  be  fraudulent  and  void.— .And  every  fuch  creditor 
lhall  have  his  adion  of  debt  upon  his  bonds  and  fpecialcies 
againft  the  heir  at  law  of  fuch  obligors,  and  fuch  devifees 
jointly. — This  ftatu.e  however  excepts  difpofitions  for  the 
payment  of  debts  and  railing  portions  lor  children  in 
purluanee  of  marriage  contracts  made  before  marriage: 
It  further  provides  that  wh<re  any  heir  at  law'  fhall  be 
habit  to  p_y  his  anceftor's  debt,  in  refpeel  of  lands  dc- 
fcendv'd  to  fuch  heir,  and  fha'l  alien  the  fame  before  ac- 
tion brofighr,  fuch  heir  lhall  be  anfwerable  to  the  creditor 
in  an  action  of  debt  :o  the  value  of  the  land  aliened; 
but  the  lands  Una  fijt  aliened  before  acYion  brought  fhall 
not  be  liable. — Every  devifes  however,  mado  liable  by 
the  flatute,  fhail  be  chargeable,  in  the  fame  manner  as 
the  heir,  tho'  the  lands  uevifed  Hull  be  aliened  before 
action  brought. 

The  Stats.  50  E.  3.  e.  6 :  3  H.  7.  e.  4,  expreMy  declare 
all  gilts,  fcjfr.  of  gocds  and  chattels  intended  to  defraud 
creditors,  to  be  null  and  void  ;  creditors  might  however 
llill  in  fome  cafes  be  defrauded,  by  their  debtors'  execut- 
ing powers  of  appointment  (veiled  in  them  by  fetilcment, 
iSc.)  in  favour  of  mere  volunteers,  unlels  courts  of 
equity  intcrpofed,  and  made  fuch  voluntary  appoint- 
ment in  the  firft  place  fuhjeel  to  payment  of  debts.  % 
Vtrn.  319,  465  :  2  I'd.  1.  But  tho*  courts  of  equity  will 
funjecr.  a  voluntary  appointment  to  payment  of  debu, 
yet  they  will  not  interfere  where  the  debtor  has  not  exe- 
cuted his  power  of  appointment.  2  4.465.:  2  t'tz.  I. 
See  alfo  Hob.  9,  as  to  the  rule  of  law. 

As  the  Srat.  13  EV.z.  e.  5,  not  only  declares  all  deeds 
made  in  Fraud  of  crrditors  to  be  null  and  void,  but  fub- 
jects  the  parties  to  fuch  Fraud,  to  the  penalties  and  for- 
feitures above  mentioned,  ic  Ihould  fcem  that  the  pro- 
virions  of  this  art  ought  to  be  conftrucd  ilriflly;  but 
Lord  Manfielil  has  f.iiil,  that  the  Stats.  13  El.  c.  5:  27 
El.  c.  4,  cannot  receive  too  liberal  a.conlirurtion,  or  be 
too  much  extended  in  fupprefiion  of  Fraud.  Coivp.  434. 

The  objert  of  the  Lrgiflatuie  was  evidently  to  proted 
creditors  from  thole  Frauds  which  arc  frequently  prac- 
tised by  debtors  under  the  pretence  of  oifcharging  a 
moral  obligation:  for  as  to  thofc  gifts  or  conveyances 
which  want  even  a  good  or  meritorious  confidcration  for 
their  fupporr,  their  being  voluntary  feems  to  have  been 
always  a  fufficient  ground  to  conclude  that  they  were 
f..«udu!ent:  but  tho'  the  Ilatutc  protects  the  legal  right 
of  creditors  againft  the  Fraud  of  their  debtors,  it  an- 
xioully  excepts  from  fuch  imputation  the,  bmd  fide  dif- 
charge  of  a  moral  duty.  It  therefore  does  not  declare 
all  voluntary  conveyances,  but  all  fraudulent  conveyances 
to  be  void:  and  whether  the  conveyance  be  fraudulent 
or  not  is  declared  to  depend  on  the  confideration  being 
£(j'kI,  and  Alfo  bo'iafide.  I  Ch*  Ca  99,  291  :  I  Vtnt.  1^4: 
I  Mod.  119:1  Aik.  15  !  C^vp.jO'i. 
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A gccJ  consideration  is  that  of  blood,  or  of  natural 
love  and  affection.  See  ibis  Diet,  title  G>nji4traii>n.  A 
gift  made  for  fuch  confideration  ought  certainly  to  pre- 
vail, urrlefs  it  be  found  to  break  in  upon  the  legal  rights 
of  others  ;  in  that  cafe  it  is  equally  clear  it  ought  to  be 
fet  afide.  If  therefore  a  man  being  indebted  convey 
to  the  ufe  of  his  wife  or  children,  fuch  conveyance  would 
be  within  the  Statute;  for  tho'  the  confideration  be  rocJ, 
yet  it  is  not  b>nafiL\  that  is,  the  circumstances  of  the 
grantor  render  it  ln'.onlillent  with  that  good  faith  which 
is  due  to  his  creditors.  Fenbla/uvic'i  Treat.  Ej.c.  4.  §  12. 
in  n-jtfs. 

If  there  be  a  voluntary  conveyance  of  real  eftate,  or 
chattel  intcrcft  by  one  nor  indebted  at  the  time,  tho'  he 
afterwards  becomes  indebted,  if  that  voluntary  cc  nv?y- 
ancc  was  for  a  child,  and  there  is  no  particular  evidence 
or  badge  of  Fraud  to  deceive  Subsequent  creditors,  that 
will  be  good  ;  but  if  any  mark  of  fraud,  coliufion  or  in- 
tent to  deceive  Subfequcnt  creditors  app? a--,  that  will  make 
it   void.   2  Fez.  1 1  :   See  alfo  2  Atk.  481  :    1  Atk.  13  : 

But  the  gr?.n*or'i  being  indebted  is  not  the  only  badge 
of  Fraud  ;  fevcr.il  other  circum Dances  are  enumerated  in 
Txyne's  Cafey  (]  Ret> :)  as  furnishing  a  Sirong  prt  Sumption 
tha:  the  transaction  is  nwfa  fiJc.   Gifts  made  in  Secret  arc 
liable  to  fufpicion  of  Frau.i:  a  general  gift  of  ail  a  man's 
goods  may  be  reasonably  SuSpected  to  befra:ufu!ft:ty  even  , 
tho'  there  be  a  true  debt  owing  to  the  party  to  whom 
made.    The  feveral  marks  or  badges  of  FranJ,  in  a 
gift  or  grant  of  goods  arc,  if  it  be  general,  without 
exception  of  fome  things  of  neceffity  ;  if  the  donor  ftill 
pofTcSfes  and  ufes  the  goods;  if  the  deed  be  fetrctiy 
made;  if  there  be  a  truli  between  the  /-a-: Us  ;  or  if  it  be 
made  pending  the  action.  3  Rep.  Sc — 8a, — If  alfo  the  \ 
conveyance  contain  a  power  of  revocation,  or  a  power 
CO  mortgage,  it  will  be  confidcrcd  as  fraudulent  agamSt  , 
creditors.  2  Fern.  eio. — So  if  the  grantor  be  allowed  to  • 
continue  in  poffefTion  of  lands,  the  conveyance  being  ab- 
solute. 2  Bulfl.  218. — So  if  the  conveyance  or  gilt  be  in  ' 
general  of  the  whole  or  the  greater  part  of  the  grantor's  I 
property,  fuch  conveyance  or  gift  would  be  prelumed  to  j 
be  fraudulent;  for  no  man  can  voluntarily  divert  himfelf  • 
of  all,  or  the  molt  of  what  he  has,  without  being  aware  , 
that  future  creditors  will  probably  fuffer  for  ir.    In  Short 
if  the  transaction  be  chargeable  with  any  circumftancc  : 
fufficiently  Strong  to  raife  ?.  prefumption  of  its  being  a 
Fraud,  it  cannot  be  Supported,  unlcfs  fome  other  confi- 
deration be  intcrpofed  to  obviate  the  objection  arifing 
from  the  grnrrui  nature  of  the  rranfattion  :  as  where  the 
hufband  after  marriage  being  indebted  conveyed  an  cStatc 
to  trustees,  to  the  Separate  ufe  of  his  wife:  it  was  held 
that  the  trullees  having  undertaken  to  indemnify  him 
againlt  his  wife's  debts,  was  fufficient  to  Support  the 
Settlement  as  a  valuable  confideration.  2  Bio.  C .  R.  9c. 
But  if  tnis  tranfaction  had  been  wiih  a  view  to  ceSraud 
creditors,  it  wou:d  probably  have  been  fet  afide;  for  if 
the  tranfaction  be  not  fana  juk,  the  circumftancc  of  its 
being  even  for  a  valuable  confideration  will  not  alone 
take  it  out  of  the  llatute.  CW/>.  434:  2  Atk.  477. 

Bui  tho'  creditors  may  under  the  above  and  other  cir- 
cuniifanccs  avoid  a  voluntary  conveyance,  yet  it  ii  binding 
on  tr.c  party  making  it  and  all  claiming  under  him.  Cro.  , 
Joe.  270:    l  £j.  Ab.  168  :  22  Fm.  rib  16— 18:  I  Fern.  , 
100.  132.  464:  2  Few.  475  :  zz  Fin.  Ab*  24.  //.  3.  And  J 
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if  there  be  two  or  more  voluntary  conveyance*,  tfc  f  rft 
mall  prevail,  unlefs  the  latter  be  for  payment  of  dear:, 
t  Cb.  Rep.  92  :  2  Ch.  Re*.  199. 

A  conveyance,  if  made  of  lands  by  Fraud,  is  not 
void  by  the  Stat.  13  El.  c.  5,  againlt  all  perform ;  but  only 
againlt  thoSe  who  af.erwards  come  to  the  land  upon  valu- 
able consideration.  Cro.  EHz..  445  :  Go.  Jar.  271. 

A  distinction  has  been  taken  between  the  claims  of 
real  creditors,  and  a  debt  founded  in  malefich:  for  A* 
hiving  brought  an  action  again il  />.  for  criminal  conver- 
fation  with  A 's  wife  B.  afligncd  his  eSLtcs  to  trultees  in 
truft  to  pay  the  feveral  debts  mentioned  in  a  Schedule, 
and  Such  other  debts  as  he  fhould  name.  A.  recovered 
5000/.  damages  and  brought  his  bill  to  Set  aSidc  this 
deed  as  fraudulent,  but  the  Court  held  that  it  was  not 
fraudulent  either  in  law  or  equity  :  for  the  plaintiff  was 
no  cr-'ditor  at  the  time  of  making  the  deed:  and  though 
it  were  made  with  an  intc;x  to  prefer  his  real  creditors 
before  this  debt  when  it  Should  come  to  be  Sucii,  yr:  it  was 
confeientious  fo  to  do.  But  the  plaint.fr  was  held  to 
have  an  interest  in  the  furplusaficr  payment  of  the  ether 
debts.  Pre.Cb.  105. 

On  the  construction  cf  the  Stat.  27  E!iz.  e.  4,  it  has 
been  held  that  every  voluntary  conveyance  Shall  be  pre- 
fumed  to  be  fraudulent  RgtUtft  a  Subsequent  purchalcr. 

1  Fmt.  191 :  1  l.v.r.  (.',?.  i co,  2 1 7  •  Cro.  Jac.  1 5  8.  But  if 
the  conveyance,  tho'  voluntary,  appear  to  have  been  made 
for  a  meritorious  consideration  ;  and  without  Fraud  or 
covin,  it  dial!  not  be  void  agiinft  a  fubfequent  pur.  haScr  ; 
for  there  is  no  part  ol  the  act  which  affects  wJunrary 
Settlements  ec  nw.ir.c  unlefs  they  are  fraudulent.  Z)w  v. 
Ritttledge,  C<w/».  708.  See  al.'o,  t'Wiff+stft  Fomfi  64: 

2  Fern.  44.  As  to  what  find!  be  deemed  a  meritorious 
confideration,  fee  the  above  cafes,  and  alfo,  1  Fern.  408, 
467:  1  Atk.  265.  And  though  a  conveyance  be  covinous 
in  its  creation  it  may  acquire  validity  by  fubfequent 
matter;  as  where  the  land  conveyed  is  afterwards  aliened 
or  fettled  for  valuable  confideration.  l  Sid.  133,4:  Skim* 
423  :  3  Lev  387.  It  has  alfo  been  hejd  that  a  purchaser, 
to  avail  himfeif  of  thi>  act,  mult  be  a  purchaser  fcr 
mohey  or  other  valuable  cor.fuieration.  3  Co.  83  a  :  Cro. 
SHx.  444.  See  alfo  Cm.D Fraud.  4  I.  2  :  1  Eq.Ab.  353. 

Goocb's  Cafe,  (5  Cfi.Gjb,)  determines  that  a  purchalcr 
flail  avoid  *  fraudulent  conveyance,  notwithstanding  his 
notice  of  the  Fraud,  but  this  can  by  no  means  bear  out 
the  inference  that  all  xo'.mmoty  conveyances  are  fraudulent, 
and  therefore  abfolutely  void,  though  the  purchafcr  have 
notice  of  them.  The  terms  of  Stat.  27  Eliz.  e.  4.  §  2, 
fcem  to  be  fufficiently  diltinft  to  confine  its  operation  to 
Such  conveyances  as  arc  made  with  an  intent  to  deSraud 
and  deceive  Subfcqucnt  purchafirs ;  but  it  were  difficult 
to  maintain  that  a  conveyance  was  made  with  intent  to 
defraud  a  perfon  who  before  he  became  a  purchafer  had 
full  notice  of  fuch  conveyance.  See  1  Lev.  105  — The 
policy  0/  the  aft  was  to  prevent  Fraud  ;  the  vonflruction 
molt  favourable  to  fuch  purpoSe  is  that  which  excludes 
Eli  temptation  to  the  practice  of  it.  A  voluntary  deed, 
as  has  rJrcady  been  noticed,  is  binding  on  the  party  and 
all  claiming  under  him  as  fubitquent  volunteers;  and 
in  allow  him  to  defeat  his  bounty  in  Savour  of  a  purcha- 
lcr for  valuable  consideration  without  no;ice  is  merely  to 
prefer  a  higher  consideration  :  but  to  allow  a  purchalcr 
with  no'icc  to  SoperSede  the  claims  of  a  volunteer  ietms 
to  encourage  a  breach  of  the  refpect  morally  due  to  the 
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h\r  claim*  and  interffts  6T  others  i  and  may  render  the 
proviftonsnf  a  tlatutc,  intended  by  the  IfgiHaturc  to  be 
preventive  of  Fraud,  the  moft  effectual  mrtrument  of  ac- 
complifhing  it. — 1  bis  point  fecms  deferring  of  confider- 
ation  ;  for  if  the  conduction  of  this  acl  which  has  cer- 
tainly prevailed  in  favour  of  porclufers  with  notice  were 
traced,  it  would  probably  appear  to  have  originated  in  the 
opinion,  that  the  ttatutft  avoids  all  voluntary  conveyances 
m  hatevcr ;  though,  as  very  ftrongly  obicrved  by  W 
Mnptfcy  in  Din  v.  Rutttye,  {Cwtip.  708, J  it  merely  af- 
ferts  fraudulent  conveyances*  F*nblan^ue>  Treat*  £0.1.4. 
§  1  3.  in  ft. 

Before  the  above  Sjm/.  3  IT,  cjf  ftp  r»  t4,  ng»inft/nK> 
Wflfcrrf  devhei  bond  and  ether  fpecialty  crrditnrs  whole 
debts  dtd  not  immediately  afreet  the  lands  of  choir  debtors, 
were  liable  to  be  defrauded,  either  by  their  debtor  deviling 
his  lands,  or  by  the  alienation  of  the  heir  before  any 
action  could  be  brought  again  It  him.  To  obviiite  thefe 
the  Jlacute  was  made,  by  the  provisions  of  which  the 
bond  creditor  is  in  fome  degree  protected  again  ft  the 
Fraud  of  the  debtor  or  his  heir.  But  the  itatutc  having 
exprefsly  excepted  devifes  for  payment  of  debt*  or  chil- 
dren's portions,  bnnd  and  other  fpecialty  creditors  whofc 
demands  do  in  their  nature  affect  the  land  are  Ail!  liable  to 
be  prejudiced  by  the  right  of  their  debtor  to  devife  his 
jeal  ettote ;  for  if  he  devife  fubje£l  to  the  payment  of 
debts,  hi*  fimple  contract  creditors  will  be  entitled  to  be 
paid  pari  paflu  with  fuch  bond  or  other  fpecialty  creditors ; 
for  in  confcience  their  debts  are  to  be  equally  favoured, 
being  equally  due.  t  Ch.Ca.  32,  248  :  2  Oj.  Ca.  54:  3 
Ch  Re(.  7  :  1  Fern,  63,  10 1  :  2  Fern*  6lj  763.— /ind  even 
creditors  who  are  barred  by  the  Itatute  of  Limitations 
ihall  be  let  in,  2  Pltra.  141.  And  tho"  U  has  been  held 
in  fome  cafes,  that  if  the  eJtate  be  devifed  to  the  exe- 
cutor for  payment  of  debts,  fuch  eircumdancc  will  render 
the  eAate  tegal  *Jrtit  yet  it  fecms  now  to  be  fettled  that 
this  fhall  not  occasion  the  produce  of  it,  when  fold,  to  be 
applied  as  it  would  in  the  ecclefiallical  court,  but  the 
eltate  mull  n  eve  rih  clefs  be  confide  red  a?  equitable  afjeti* 
NiWte*  v.  Bfttitet ,  t  Bre.  C  It*  J  35,  and  $r/rv.  Prime,  in 
the  bote  there*  But  if  the  filiate  defcends  to  the  heir 
t barged  with  the  payment  of  debts,  k  will  (till  be  legal 
suets.  1  P,  Wmt.\Y>;  z  Atk,  290. — Sec  thu  Diit  titles 
Executor  V.  6  :  Ajfttr. 

The  following  cafes  may  fcrve  further  to  elucidate  the 
foregoing  principles. 

(fa  man  feifed  of  land  in  fee,  make  a  feoffment  of  it 
to  diver*  uses,  with  remainders  over,  £cV.  with  power 
0/ re-voeaiiira  by  writing  under  hand  and  fcalj  here  if  he 
for  good  conftdcration  doth  enter  into  a  recngmiante,  the 
land  wall  be  charged  with  the  fame :  fo  if  A.  referve* 
to  himfclf  power  to  revoke  by  the  affent  of  JO.  and  then 
bargains  to  another.  Bridgt  12:  Lmeii.  And  where 
one  h«,th  made  an  eflate  with  the  power  of  revocation; 
and  after  with  intent  10  deceive  a  purchafer  he  makes  a 
fcofFment,  &e.  to  allrangfr,  to  exting  itijb  tbt  fmvtfi  and 
then  fells  the  land  far  a  valuable  confederation ;  in  this 
cafe  both  the  conveyances  Jhali  be  ftaudulat  as  to  the 
purchafer.  2  Re^  33. 

A  man  made  a  kafe  for  twenty-one  years,  in  trnft  for 
bis  daughter  till  marriage  ;  and  if  Die  married  with  his 
con  fen  r,  then  to  her  during  the  termj  this,  till  mar- 
riage, has  been  held  fraudulent  as  to  a  pur  chafer ;  but 
after  marriage  it  is  good!  becaufe  marriage  is  an  ad- 


vancement to  the  daughter,  and  taking  effeft  made 
it  upon  valuable  confederation,  which  a  marriage  J5  a|_ 
wjva  taken  to  be,  and  the  ha/hand  was  drawn  in  by  thh 
conveyance  to  marry  her.  I  Siit.  133. 

If  a  father  makes  a  feoff  ment  to  another,  for  the  ad- 
vancement of  daughters,  or  his  younger  ions,  or  for 
payment  of  his  debts  ;  and  afierwards  infeofTs  hit  eltfelt 
fon  or  hr  ir,  that  js  not  Fraud  or  colEufion  within  the 
ftatute,  tor  he  is  bound  in  Jaw  ro  make  provifion  for 
his  children  :  but  where  there  is  a  grandfather,  father, 
and  two  (oris,  and  the  grandfather  (living  ihe  father) 
convey?  his  land  to  either  of  the  Ions,  this  is  out  of  the 
Stat,  jz  H,  9.  f .  t  j  becaufe  it  is  not  a  eorum"ii  *hi:.g  fo 
to  do,  and  the  father  ought  to  have  tnc  immediate  care 
of  his  children;  though  if  he  is  dead,  then  it  belortgeth 
to  the  grandfather,  6  Rep.  76.  If  a  man  levy  a  r.uc  to 
the  ufe  of  himfclf  for  life,  remainder  to  his  ion  in  tail, 
and  after  fells  the  fee-fimpk  to  another,  he  a*  a  pur- 
chafer fhall  avoid  this  conveyance  upon  he  Star  2  j  Ef:z. 
e  4  ;  becaufe  it  was  vohmt*rjt  and  therefor* /fa  ialtat\ 
fo  it  had  been  if  he  had  fettled  the  remainder  on  his  wife, 
unleJi  there  bad  been  a  consideration  on  a  precedent 
marriage.  S.:d  1^:  $  SalA.  174. 

A  deed,  as  has  been  already  faid>  n  ay  be  voluntary, 
and  not  frauittUnt  \  thus  where  a  father  having  in  ex- 
travagant  fon,  fetdej  his  land  fo  th^the  tnay  not  fpend 
all  ;  this  is  good,  though  there  is  no  consideration  of 
money.  1  AW.  119. 

An  infint  promi fed,  on  his  marriage,  to  fettle  htieflare 
when  he  came  of  age,  upon  himklf  and  h#$  lifue;  and 
this  was  held  a  fufhaent  corvii deration,  though  an  inf-mt 
by  law  h  not  compellable  to  fulfil  (uch  protni^  a  Lev. 
147.  A  per  fon,  in  co  numeration  that  hsj  inn  is  to  marry 
the  daughter  of  A.  B.  covenants  to  Eland  feifed  of  lands  to 
the  ufe  of  his  fon  for  life  ;  and  after  to  other  fons  in  re- 
v er fion  or  remainder ;  the  ufes  thus  limited  in  remainder, 
fhall  be  fraudulent  as  to  any  purchafer  of  the  land,  tho* 
the  firft  be  upon  good  confederation  And  althqogh  the 
confideration  of  marriage  is  good  ;  if  there  be  a  power  to 
revoke  annexed  to  the  deed,  it  will  be  void  as  to  pur- 
chaJcrs.  Lam  22, 

if  a  man  after  marriage,  make  a  voluntary  conveyance 
of  land  f  or  a  jointure,  or  maintenance  for  his  wife,  and 
afterwards  fell  the  land  for  money,  to  one  that  hath  no 
notice  of  it;  in  this  cafe  the  conveyance,  made  to  the  ufe 
of  the  wife,  fhall  be  faid  to  be  fx  anduhnti  and  yet  if  a 
pcrfon  upon  a  marriage,  before  the  marriage,  anJ  in 
confideration  thereof,  or  after  marriage,  in  confideration 
tj  b  portion  given  or  money  paid,  convey  his  i and  to 
the  ufe  of  his  wife,  "j/r.  it  will  not  be  a  fraudulent  deed. 
G  o.  Ja<*  158.  A  feme  covert  joins  with  her  hufband  in 
the  alienation  of  her  jointure,  and  hath  a  new  deed  of 
fettlement  of  other  Unds  dated  the  fame  day  in  lieu 
thereof,  without  articles  or  agreement  precedent  to  this 
fecond  fettlement ;  this  is  not  fraudulent  agatnlt  a  pur* 
Chafer,  though  the  lands  in  the  new  fetsleiDClH  arc  more 
in  value  than  thofe  in  the  firll ;  for  the  old  fettlemeoC 
being  deftroyed,  and  a  new  one  made  on  the  fame  day, 
it  fCll  be  prcfumed  that  there  w*s  an  agreement  for 
it.  2  Lev.  jot  7  J . 

The  hu/band  who  married  a  wife  an  inheritrix,  pro- 
mifed,  that  if  flte  would  juin  with  hitri  in  a  la?e  of  her 
land,  and  let  him  have  the  money  to  pay  hi*  debts,  that 
he  would  leave  her  400  A  at  his  death  ;  about  fix  months 

alter 
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jfier  the  lands  were  fold,  he  gave  bond  to  a  ftranger  to 
leave  his  wife  the  400/.  And  it  was  adjudged,  that  this 
was  not  fraudulent  as  to  creditors,  but  good  againft  them. 
2  Lev.  1 48.  A  perfon  makes  a  voluntary  conveyance, 
and  then  mortgages  the  fame  land,  and  the  firfl  deed  is 
upon  a  trial  f'ound  /7Wu.>  ■./ ;  then  he  to  whom  the  deed 
was  made,  exhibited  his  bill  in  equitv  to  redeem  the  mort- 
gage ;  and  it  was  held,  that  though  the  firll  deed  was 
fiaudultntt  qroad  ihe  mortgage  money,  yet  it  was  gooj  to 
pafs  the  equity  of  redeption.  Cfour.  Rep.  59. 

Where  a  leafe  is  made  with  a  prevtfi  that  if  the 
lefibr  pays  ioj.  the  leafe  Out)]  be  void;  becaufe  lOf. 
is  not  the  value  of  the  leafe  and  land,  but  only  limited 
as  a  power  of  revocation,  it  is  fraudulent  as  to  a  pur- 
chafer.  Cro.  Jac.  455.  And  if  a  man  makes  an  align- 
ment of  his  leafe,  and  yet  keeps  poflcfuon  of  the  lands, 
the  deed  of  afiignmeni  will  be  adjudged  fraudulent.  In 
Chancery  it  hps  been  decreed,  (hat  if  a  man  conveys  his 
laud  to  frleedl  in  truft,  to  the  ufc  of  his  children,  cde. 
tod /'audi,  purchafer,  ihs  truft  fhall  go  in  equhy  to  the 
j  t  rchjir-  ;  alfo  it  (halt  be  liable  for  debts,  to  fatisfy  the 
fame.  'JltOd.  43, 44.  A  hufband  alfigncd  a  term  of  his 
wife's,  in  trull  for  his  wife  ;  and  it  was  held  fraudulent 
againlt  purchafers.  Chan.  Rep.  22  c. 

Bv  the  Comiuen-laiVy  an  ctlate  made  by  f mud,  mall  be 
avoided  only  by  him  who  hath  a  former  righr,  title,  in- 
ter ell,  debt  or  demand.  3  Rep.  83.  If  enc  indebted  do 
really  fell  lands,  though  to  avoid  payment  of  debts ;  if 
the  vendee  be  not  privy  to  the  intent,  the  fale  to  him  is 
good  :  for  as  to  the  vendee,  there  is  no  fraud  in  the  cafe. 
M h  b.  i\Cr.r.  B.  R.  A  man  gives  his  goods  to  his  fon, 
they  are  nevertbelefs  liable  as  to  his  creditors ;  but  if  he 
gives  them  to  one  of  his  creditor?,  without  any  trull  or 
cuviu,  it  fhall  not  be faiuinUut  to  nuke  him  liable  to 
oiher  creditors.  3  Salk.  174. 

If  tenant  fur  life  commit  a  forfeiture,  and  he  in  the 
reversion  enters,  this  fhall  be  as  a  fraudulent  conveyance 
with  refpeck  to  creditors.  2:57.    FrauduUnt  gifts,  <BT 

grants  of  goods  to  defraud  the  lord  of  his  heriot,  lhali  be 
void  ;  and  the  value  of  the  goods  forfeited,  under  Stat. 
;3  £/-s  r.  5. 

Fraudulent  conveyances  to  multiply  votes  at  ehclion  of 
Knights  of  the  Jbire,  fhall  be  taken  againll  the  perfons  I 
inking  them  as  free  and  abiolute  ;  and  all  fecutities  for 
redeeming  and  rcrtoring,  to  be  void.  Stat.  10  Ann. 
c.  23.  See  title  Parliament.  A  pre/entativn  to  a  benef.ee  ; 
or  admlmfiratim  of  goods,  obtained  by  W,  are  void  ; 
and  fo  is  fale  of  goods  by  Frauds  although  in  open  mar- 
ket, >£c.  Where  a  faudidmt  deed  or  conveyance  is  af- 
fined upon  a  valuable  confideration,  the  Fraud 'is  purged 
thereby.  1  Ld.  Raym.SH. 

Cirofs  criminaf  Frauds  are  punifhable  by  way  of  indift- 
ment  or  information  ;  futh  as  playing  with  falfe  dice, 
cauling  an  illiterate  perfon  to  execute  a  deed  to  his 
prejudice,  tfc.  for  thefe  and  fuch  like  offences  the 
party  may  be  punimed  not  only  wiih  fine  and  imprifon- 
meot,  but  alfo  with  fuch  farther  infamous  punilhment, 
as  the  Judges  in  their  difcrction  flail  think  proper.  Cro. 
Jae.  497  :  2  Rol.  Abr  78  :  2  Rol.  Rep.  107  :  I  Ktb.  849  : 
6  Mid.  42  :  1  Sid.  31  2.  431  :  Ny  99,  103  :  Moor  650  : 
Cro.  £t':z'  5  31  :  l  WWr  4>  2  fn.  04 :  6  Mod.  105  :  1 
Sate.  379   See  title  Cheats. 

1  or  further  matter  relative  to  Frauds,  and  fraudulent 
conveyances,  and  obtaining  relief  3gaintl  them;  and  as 


FREE 

to  the  operation  of  the  ftatute  of  Frauds,  and  other  ftatutea 
before  mentioned,  See  this  Dicl.  titles  Agreement  III,  IV  ; 
Affumpftf.  Dunhutt;  Bill  ef  Sate;  Cbareer) ;;  Contra/f  ; 
Conveyance;  Deeds;  Equity;  Execution;  J*dtffp&t  ;  Will, 

Fs  audi  and  Pf.h  juricv,  Statute  of,  See  u\. Frauds  II. 
FRAUNK.  KERMK,  See  Frank. Perm :  F**Farm. 
FRAUS  LEGlb.    If  a  perfon  h  iving  no  manner  of 
title  to  a  houfe,  procure  an  affidavit  of  the  fervice  of  a 
declaration  in  ejectment,  and  thereupon  gets  judgment ; 
and,  by  virtue  of  a  writ  of  kab.fac.  pofjrjjiincm.  turns  the 
:  owner  out  of  pofleflion  of  the  houfe,  and  feizes  and  con- 
verts the  goods  therein  to  his  own  ufc,  he  may  be  punifli- 
ed  as  a  felon  ;  becaufe  he  ufed  the  procefs  of  the  law 
with  a  felonious  purpofe,  in fraudem  legis.  Raym.  376  : 
.W.254. 

FR  AXINETUM,  A  wood  of  a(h  trees.  Domrfday. 
FREDUM,  A  compofition  anciently  made  by  a  cri- 
minal, to  be  freed  from  profecution,  of  which  the  third 
part  was  paid  into  the  Exchequer*  Formerly  compofitions 
were  paid  for  crimes  in  geneial,  particularly  for  murder. 
The  magillrate  was  to  determine  the  compofition,  and 
protect  the  offender  againfl  the  violence  of  refentmcnt. 
See  Monte/quieu1  s  Spirit  *f  Laws,  /.  30.  c.  20 :  Rtbertfon's 
Chailes  V.  i.  300. 

FRED  WIT,  A  liberty  to  ho'd  courts,  and  make 
*  amerciaments,  CsV.  Co-utl. 

FRKF.-KENCH,  Ft*nc*s  ietmi  feitu titer*.]  That 
cftate  in  copyhold  lands  which  the  wife  hath  on  tlie.death 
of  her  hufband  for  her  dower,  according  to  the  cuJlom  of 
the  manor :  but  it  is  faid  the  wife  ought  to  be  efpouled  a 
virgin  ;  and  is  to  hold  the  land  only  fo  long  as  fhc  lives 
fole  and  continent,  k'itch.  102.  Of  this  Fat-Bench  fe- 
veral  manors  have  fcvcral  cuflcms;  and  Fj':z''crbc>t calls 
it  a  cufiom*  whereby  in  certain  cities  the  wife  fhall  have 
the  whole  lands  of  the  hufaa.nd  for  her  dower,  l'_v. 
F.N.  B.  150.  In  the  manors  of  Eajl  and  II',/:  E  i:L:urt.c 
in  the  county  of  Berks,  and  the  manor  of  Too  "t  in  /)  ../. 
Jbiret  and  other  parts  of  the  fFr/l  of  EngLvu^  there  is  a 
cultom,  that  when  a  copyhold  tenant  dies,  his  widow 
fhall  have  her  Fretbtnch  in  all  his  cuflomary  hnds,  dam 
/Ja  Cff  cajlc.  fua.t ;  but  if  flie  commit;  incontinency,  flie 
forfeits  her  eflate  :  yet  nevcrthelcfs,  on  her  coming  into 
the  court  of  the  manor,  riding  backward*  on  a  black  ram, 
with  his  tail  in  her  hand,  and  faying  the  words  following, 
the  lleward  is  bound  by  the  cuflom  to  re  admit  her  to  her 
Free-bench  ;  the  words  are  thefe, 

Hi  re  I  am% 

R    Mg  en  a  black  ram, 

LUt  a  \jhcre  as  I  ami 
And  for  my  crincura  crancum, 
/  have  hji  my  bSncum  bancum  ; 
And for  my  taiVs  game, 
Have  done  tb'S  ivorldly  jbamt  ; 

Tberrfcrc /ray  Mi.  Steward,  let  me  have  mi  laid  tglfjfc. 

FREKBORD,  Francbcrdus  ]  Ground  claimed  in  fome 
places  more  or  lefs,  beyond,  or  without  the  fence  :  it  is 
laid  to  contain  two  foot  and  a  half.  2>Ln.  Angl.To>n<z. 
p.  141. 

FREE  BOROUGH  MEN,  Such  great  men  as  did 
not  engage  like  the  frank-pledge  men  for  their  decennler. 
See  Ftiburgb. 

4  F  2  FRF.1% 
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FREE-ClTAPEL,  Liboa  capita.]  A  chapel  fo  called, 
beeaufe  it  is  exempt  from  the  jurifdiction  of  the  dioccfan. 
Thofe  chapelt  are  proof rly  Frtc-cbapch  which  are  of  the 
King's  foundation,  and  by  nim  exempted  from  the  Ordi- 
nary 's  viiiution  ;  alfo  tbr.pds  founded  within  a  parifh  for 
the  fervkeof  God,  by  the  devotion  and  liberality  of  pious 
men,  over  and  above  the  mother-church,  and  endowed 
with  maintenance  by  the  founders,  which  were  fret  for 
the  inhabitants  of  the  parifli  to  come  to,  were  therefore 
called  Ftee-cbateh.  Reg.  0>i*.  40,  41.  The  Frce-c'-ayl 
of  St.  Martin  le'Grand  is  mentioned  in  the  Stat.  3  £</.  4. 
e.  4,  as  are  others  likewife  by  ancient  flat utcs :  but  thele 
chapcli  were  given  to  the  King,  with  the  cba.itiies,  &c. 
By  Stat,  1  EJ.6.C.  14.  Sec  title  MotaJJnles. 

FREEHOLD,  Liber  urn  tenement  urn.']  That  land  or  te- 
nement whuh  a  man  IjoIJj  in  fee-fimple,  fee  tail,  or  for 
tenn  of  life.  Bracl.  lib.  2.  r.9.  Ic  U  defcribed  to  be  of 
two  forts:  frttbtld  in  deed,  and  freeWJ  in  the  firft 

being  the  real  pofleflion  of  lands,  &e.  in  fee,  or  for  life ; 
the  o.ber,  the  right  a  pcrfon  hath  to  fuch  lands  or  tene- 
mcm>,  before  his  entry  or  fcifure.  FreeMd  ts  alfo  ex- 
tended to  tjices,  which  a  man  holds  either  in  fee,  or 
during  life:  and,  in  the  rcgiller  of  writs  it  is  laid,  that 
he  who  holds  land  upon  an  execution  of  ajlatuie-mcehnnt 
until  he  is  fati»ficd  the  debt  holds  at  freehold  to  him  and 
his  all'gns,  and  the  fame  of  a  tenant  by  elteit  ;  but  fuch 
tenants  arc  not  in  fadl  Freetboldm,  only  as  Frcib.ldtrs  for 
their  time,  till  they  have  received  the  profits  of  the  land 
to  the  value  of  their  debt,  Reg.  JuJic.  68,73.  AJeafe 
for  ninety  nine  years,  &c.  determinable  upon  a  life  or 
Jives,  is  not  a  leafc  for  life  to  make  a  FreeboUy  but  a  leafc 
for  peart,  or  chattel  determinable  upon  life  or  lives;  and 
an  ellate  for  one  thousand  years  is  not  a  Freehold,  or  of  fo 
high  a  nature  as  an  cttatc  for  life.  Co  Lit.  6.  He  that 
hath  an  eflate  for  the  term  of  his  own  life,  or  the  life  of 
another,  hath  a  FrtehU,  and  no  other  of  a  lefscitate; 
though  they  of  a  greater  cftate  have  a  Ftechdd,  as  tenant 
in  fee,  (jfc.  Lit.  57. 

When  a  man  pleads  liberum  tenementum  generally,  it 
fhall  be  intended  that  he  hath  an  ellate  in  fee;  and  not  a 
bare  eflate  for  life,  Crt.  Eliz.  87.  An  cftate  of  FieeWd 
cjnnot  by  the  Cemmon-iarj  commence  in  ftttaro ;  but  it 
mull  take  place  prefently  in  pofleflion,  reverlion,  or  re- 
mainder. 5  /*'/>-  94. 

A  man  made  a  deed  of  gift  to  his  fon  and  his  heirs,  of 
lands  after  his  death,  and  no  livery  was  made ;  now  if 
there  had  been  livery,  if  had  been  void,  becaufe  a  Frtt- 
b*H  cannot  commence  in  fututo:  and  it  has  been  held, 
that  it  fhall  not  enure  a%  a  covenant  to  Hand  fcifed,  by 
xeafon  of  the  word  give-,  by  which  was  intended  a  tranl- 
mut&tion  of  the  ellate,  and  not  to  pafs  it  by  way  of  ufe. 
Mjub.  Rrfi.  50,  51.  Whatfoever  is  par:  of,  or  fixed  to 
the  Frttbud  goes  to  the  heir;  and  glafs  windows,  wain- 
fcot,  (Jc.  affixed  to  the  houte  arc  parcel  of  the  houfe, 
and  cannot  be  removed  by  tenants.  4  R(f>.  63,  04.  But 
it  hath  been  adjudged,  that  if  things  neceflary  for  trade, 
tsfe.  are  affixed  to  the  FreeMdby  the  leiTce,  he  may  take 
them  down  and  remove  them,  lb  as  he  do  it  before  1  bl- 
end of  the  term,  and  he  do  not  thereby  injure  the  Frtc- 
bdd.  1  Salk.  368.  Sec  title  Heir. 

Any  thing  fixed  to  the  Freehold  may  not  be  taken  in 
ditlrefs  lor  rent  or  in  execution,  It  is  not  felony  at 

Cc.m  m-Lsxv,  only  trejp;jfv,  10  il-al  or  take  any  thing  an- 
nexed to  the  Fritiddl  luch  as  lead  on  a  church,  or  houfe, 


corn  or  grafs  growing  on  the  ground,  apples  on  a  tree, 

fcff.  Though  if  they  are  fevered  from  the  FnebJd,  whe- 
ther by  the  owner  or  a  fhicf,  if  he  fevered  them  at  one 
time,  and  took  them  awav  at  another,  it  was  larceny  to 
take  them,  la  AJJ.  32 :  1  Hank.  P.  C.  And  now  by  S.at. 
4  Ceo.  2.  e.  32,  To  fleal  lead  on  houf  s.  &e.  is  made  felony. 

The  ftatute  of  Magna  Otarta%  e.  29,  ordain;,  "  that 
no  perfon  fhall  be  dilfcifcd  ol  bit  f  u.bdd,  fjfti  but  by 
judgment  of  his  peers,  or  according  to  the  law  of  the 
land  ;"  which  does  not  only  relate  to  common  difllifins, 
but  the  King  may  not  otherwife  feizc  into  his  hands  the 
Freehold  of  the  fubject.  IVtotPj  hjl  614.  None  fhall 
dillrain  any  freeholders  to  anfwer  for  their  Freeholds,  or 
any  thing  touching  the  lame,  without  the  KinjjN  wrr. 
Stat.  ezH  5.  e  22.  Nor  fhall  any  pcrfon  be  compelled 
to  anfwer  for  his  Freehold,  before  anv  loni  «.f  a  manor, 
&<.  Stat.  15  Mv*.  e.  is;  See  this  Diet,  title  Liberty. — As 
to  the  Fief  hold  quu  ihcations  neceihry  in  certain  cafes, 
See  this  Dictionary  titles  Patliamtnt  ;  Jury,  \3c  and 
further  for  the  definition  and  description  of  Freehold 
eitatej,  title  Eftate. 

PRI  HOLDERS.  Such  as  hold  any  freehold  efhte. 
By  the  ancient  laws  of  iVe/Z.W,  Freeholders  were  called 
m;i  t(t\  and  freehold,  in  this  kingdom,  hath  been  t  rr.e- 
times  taken  in  oppcfition  to  vilkaaget  it  being  lands  m 
the  hand-,  of  the  gentry  and  better  fort  of  tenants,  by  cer- 
tain ten-are,  who  we/c  always  Freeholders,  contrary  to 
what  was  in  the  pofleflion  of  the  inferior  people,  held  at 
the  nu'dl  of  ibi  Urd.  Lair.baut. 

FREEMAN,  Liter  bcmo.~]  One  diftinguifhed  from  a 
flave  ;  that  is  born  Of  made  free ;  and  thele  have  divers 
privileges  beyond  others.  In  the  dillinclion  of  a  Freemaa 
from  a  vaflal  under  the  feudal  p  -licy,  hbtr  bomo  was  com- 
monly oppofed  to  -ajju$  or  vnj^ai.ui ;  the  former,  denot- 
ing an  aUe  izal  proprietor ;  the  Luicr,  one  who  held  of  a 
fuperior.  i^ee  title  Tennres. 

The  title  of  a  Freeman  is  alfo  given  to  any  one,  admitted 
to  the  freedom  of  a  corporate  town,  or  of  any  other  cor- 
porate body,  confilling,  among  other  members,  of  tftolc 
Called  Freemen.  Sec  titles  C«rp»atien ;  London. 

FREIGHT,  Fr.frct.}  The  money  paid  for  carriage 
of  geeds  by  fea;  or  in  a  larger  ftnfe,  it  \i  taken  for 
theti.r^o,  or  burthen  of  the  fhip.  Ships  are  fre  grited 
either  by  the  ton,  or  by  the  great ;  and  in  refpecl  ot  time, 
the  freight  is  agreed  for,  at  fa  much  per  month,  or  at  a 
certain  fum  for  the  whole  voyage.  Ii  a  fhip  freighted  by 
the  great,  happens  to  be  cafl  away,  the  lieigh  hi  loft; 
but  if  a  merchant  agrees  by  the  ton,  or  at  fo  much  for 
every  piece  of  commodities,  and  by  any  accident  the  fhip 
is  <  uit  away,  if  part  of  the  goods  is  faved.  \.  i  1.  id  lhe 
ought  to  be  anfwered  her  freight  pio  *ata:  and  when  a 
fhip  is  '.rjuit.l  and  fuch  a  misfortune  happens,  the  infured 
commonly  transfer  thofe  goods  over  to  the  affurer.*,  to- 
wards a  fatisfadion  of  what  they  make  good.  LtxMtrcot. 

If  freight  is  agreed  fcr  the  lading  and  unlading  of  cattle 
at  1  uc  h  a  port,  and  fome  die  before  the  fhip  arrives  there, 
the  whole  Freight  fhall  be  paid  for  the  living  and  the 
dead  :  but  if  the  agreement  be  for  tr<i/.f/>tttrnj  them, 
Freight  fhall  be  only  paid  for  the  living  i  it  is  the  lame 
of  Haves.  Ibid.  S5.  T.^ic  lading  of  a  fhip  in  conliruflioo 
of  law,  is  boUHd  for  the  Freight  ;  the  Freight  Oe-ng  m 
point  of  payment  preferred  before  any  other  debts  to 
which  the  goods  fo  laden  are  liable,  though  fuch  debts  as 
to  time  were  precedent  to  the  Frc  ght,  tbl.  27  Car.  2. 


3 


FREIGHT. 


FRESH 


3.  /?.  If  part  of  the  lading  be  on  Ihip-board,  and 
through  fome  muter  unc  happening  to  the  merchant,  lie 
has  not  his  full  lading  aboard  at  the  time  agreed!  the 
matter  (ball  have  freight  by  wr,\  at  damage,  for  the  time 
thofe  goods  were  on  board  ;  and  U  at  his  liberty  to  con- 
tract wi  h  another,  left  he  lore  hU  fcafon  and  voyage: 
and  where  a  fliip  is  not  ready  to  take  in,  or  the  merchant 
not  ready  to  lade  his  good)  aboard,  the  panics  are  not 
only  fo  at  liberty,  but  the  perfon  damnified  may  bring 
sn  action  againll  the  other  and  recover  his  damages  lul- 
tained.  lug  Rbtd. 

If  the  freighter  of  ^  Ihip  (ball  lade  ort  bnard  prohibited 
goods,  or  unlawful  tta  rchandlze,  whereby  tlic  fliip  U  de- 
tained, or  the  voyage  impeded  ;  he  fltall  atifwtr  the 
Freight  agreed  for.  Sty!?  zzo.  And  when  goo ds  are  laden 
aboa  d,  and  the  Ihip  bach  brokt?  gruind,  Cjhyo  merchant 
may  not  afceruards  unlace  them;  tor  if  he  then  changes 
his  mind,  and  re  folic  s  not  to  venture,  but  will  unlade 
again,  by  the  marine  law  the  Freight  becomes  due  If 
a  m  alter  Freights  out  his  Chip,  afterwards  ftrcretly  takes 
lit  goods  unknown  to  the  Br  ft  faders,  by  the  Uw  mirinc 
lie  forfeits  hii  Freight:  end  if  an.j.lk,  of  u  fljip  In, .J  rnjt 
into  any  other  port  than  what  the  fnip  was  Ircighud  to, 
he  itull  anfwer  damages  to  the-  merchant;  unlets  he  is 
forced  in  by  Harm,  enemies,  t«r  piiatei  j -it-d  w  thj  .aieho 
is  obliged  to  fail  to  the  pore  agreed,  at  bis  own  expence. 
Ltg.  Qlcrsit.  A  fliip  U  freighted  io  much  out  nd  to 
much  in,  there  fliaJl  be  no  Freight  due  till  the  voyage  is 
performed  \  fo  thjt  if  me  flttp  be  caft  away,  coming 
home,  the  Freight  outwards,  as  well  at  inwards,  are 
both  gotic.  I  BwwL  2 1 :  Ala!.  96,  tnd  fee*.  CO.  Ca,  75  ; 
2  Ft**  2:21  and  *lfb  D&tgi.  5.^,1,  :hat  where  a  Ship 
perilhts,  the  whole  Freight  from  1  he  la  11  plate  or  lime 
of  pa)inroi  wiil  be  loth  Arid  ;l  nd  freight  be  payable 
till  ihe  return,  if  the  fhip  is  loll  returning,  the  freight  out* 
wards  Iball  be  Soft  as  well  as  thai  inwards  MuL  gS 

The  goods  carried,  generally,  arc  a  lecuiity  for  fhe 
Freight,  and  the  mailer  is  not  bound  to  deliver  ihcm 
rtithoui  payment.  D-tugl.  104. 

11  a  freighted  ihip  becomes  dtfab!ed  without  the 
mallei**  fault,  he  has  his  option  to  re  fit,  (if  poulole,  in 
convenient  time)  or  to  hire  another  flttp  to  :arry  he 
goods.  If  the  merchant  will  not  agree  to  this,  the  ma- 
iler is  entitled  to  the  fujl  freight  lor  the  whole  voju^e. 
2  Et'fi,^%z  :  1  B/.  Rep.  1  co 


fpo'tied,  if  the  n 
rajy  abandon 
abandon  (bine  an* 
cukd  Freight. — J 
part  of  the  vovi 
Mailer,  he  fl>alj 


FRESH  DrSETSFW  Fnfca  diff*iji**>  from  ¥r.fr*if 
*  J  J-Ji     ,  f  tjtf-i »tie  tifceri . ]  That  d'jeijinj  which 
it  formerly  I  -ck  to  delcat  of  himfelf,  and  by 
:>wer,  without  refortng  to  the  King,  or  the 
her'  it  was.  not  above  fifteen  days  old.  or  of 


recen 
a  m 

his 
law 


Brnflw  writes  at  larr. 
Lib  4.  e.  5.  ^ce  ti:Ie 

Fp  gsn  Fits  s.  A  lis 
mentioned  '11  che  lL»ui 

Fa  6:H  Fot?C£,  yi'r/ 
any  city,  borough,  & 
any  lands  or  tenemem 
he  who  ha.h  a  right  t 
of  the  f,i id  city, 
/wee,  within  forty  da 
recover  the  lands*  F 
medy  m;<y  be  a!fo  hat 
land  ,  af tf r  the  death 
Or  after  the  tW'h  c-t  1 


Freight  tlio'  the  goods  are 
kes  them. — The  merchant 
re  not  loll  :  bui  he  carnot 
if  he  abandon  all,  be  is  ex- 
is  di  lab  led  or  uketi  when 
>rmfd,  without  iault  ot  the 
jatftible  jiroportion  of  tiiC 


Freight,  z  /W>  S  e  further  this  Diet,  titles  Cbafftr- 

pariy  :  Jn/m  mtt:  Mercixmt* 

FRENCH  Laag*ttg{,  aodently  ufed  in  Jaw  records. 
See  title  Phaeiing. 

FRFNC1.M  AN,  H^retofrre  a  term  for  every  ftranger 
or  outhndiflt  man,  Brttft.  It&.  y  "Vitf.  *i  f-  15-  Scc  Frtt"' 

FKENDWiTE,  From  Sax.  /iW,  amicus  «:  fltftVe 
muifla  J  A  muldt  or  fane  exacted  of  litm  who  harjouml 
his  outlawed  liiend,  hi 

FRESCA,  Frem  w 


nd  land  flood  s. 


Hiittcrt,  c>  5,    OT  this, 
;e.  concluding  it  to  be  arbitrary! 

te  levied  v/uhin  a  year  pall;  it  is 
eof#VM .2,  t3£./.  i.J?.3.f.4C- 
':n ferttn^l  Is  a  force  newly  dene  in 
£.  And  if  a  per  fan  be  dillcilen  of 
s  within  fuch  a  city,  or  borough, 
0  the  land,  by  the  ufageand  cuftom 
m.^y  b;ing  his  a0Jt^  or  bills/  fsejb 
ys  itfter  the /t.-Yr  4.:jmmitted  i  and 
Ar.  B.  7:  QU  Nat*l!r.  4.  Thi?  re- 
j  where       man  is  deforced  of  ar-v 


bill  of yJ'tjA  fw*cr  (he  1  Utn  I  aen^indnnt  laaii  n?ake 
pf^tcllation  to  fue  in  the  ncmre  of  wbal  wiit      ui  1 


jJ'r.  But  thi^  wrjtis  oblolete  hnce  Eji-vl- 
li.L^e  come  in  ufe  for  recovering  the  paij-i-liicn  of 

■:h  Suit,  or  Purfiit*  Rttm  jitjbcutfoi]  Such  a  pre" 
tid  earn  ell  fot  losing  of  an  orTccdjr,  where  a  rob- 
t  committed,  as  never  ceafes  from  the  time  of  the 
t  Jone  or  difcovereJ^  until  he  be  apprehended, 
vji.  Andthe  ben*6t  of  futh  purfott  if  a  felon  1?, 
is  party  purfuing  lhall  have  his  goods  reflored  to 
which  ot.nerwilc  *tt  forfciitd  to  th«  King.  Stjcmstdf, 
■.HL3.  cap,  to.  &  li*    When  an  offender  is  thus 


him  ; 

PL 

apprc! 


1  he  is 


party  did  what  in  Him  lay  to  uk*  rhe  on 
witHttanding  in  fuch  kA^,  he  hsppen  to 
by  ibme  >;iher  perlon,  it  lhali  be  adjud 
Term  tit  -Lot.    It  hits  teen  anciently 


icled, 
:  and 


if  the 
i  not- 


e  party -'ottgitt  to  make  hue  mi  *>y 
jpeetj,  and  to  have  t*ken  the  offender 


this  day,  if  rh 


fin.ty  tt  no  grofs  negljgen 
4l>ie  care  in  inquiring  after 


it  ought  to  be  U 
if  they  ih:rl:  fit, 
inquifition  cooce| 
titje  Htn  r.itil  Grj. 
Whrre  a  a*olc 


parjy  huh  been 
h  ufc!d  ail  rc&fc-n- 
and  apprehchditig 
iade  fuJTicicnt  fte£> 
id,  thtt  the  judg^ 
he  court,  ihounh 
t'the  jutitces  miy, 
h^ut  ns^kicjg  any 


,  or  m 


utiy 


may  be  eilher  within  ihc  ;  or  without  ;  as  to  which 
the  Uw  makes  l^me  difference:  and  it  hat  been  faid, 
ihttjbtjb Jkd  may  continue  fcr  feven  years.  3  Rrp:  S.  P. 
C.  Setf  title*  etrrtjt :  F/la:e:  D'finfs, 

PKETTM  BRITANWCUM,  Jl  nifed  in  our  ancient 
uritir^s  for  the  Sne'^hts  between  Dover  and  Calais 

F:<El TUMj  l  RECTUM.  The  freight  of  a  fliip 
r»r  freight  money  — .'Lqxittanjat'utii  frcttum  aaiiumt  t£t. 
Cltut  17.  '/<.*>.  m.  16. 

tRlUURGH.o*  r'RI  TH  EU  RG  H,  F/ ithhttrnm,  from 
lie  Sax  /*</«/  i  e.  pax,  &  Aer^r,  fiucjufior.  ]  The  l.inic  with 
/ia<$k  pl.d^e;  the  one  being  in  the  time  of  the  Start/,  and 
ih  ?  other  lince  the  Cwtjuefl ;  of  friltnyjtx  t  Britt&M 
tr-utt,  Lb.  fiatf.  2.  c.  10.  And  they  are  pat  tLulatly 
<.  !  ribed  in  the  lam  of  King  Eana>.!,  It!  cut  by 

>!,/!.  143.  7*V.//i  likewite  writes  on  this  futject, 
lb.  cap.  47.  And  Speltnau  makes  a  difference  between 
J'iforg  andyV.v^cnf ;  laying  the  hill  fignifie>  Ufa  *  fin- 
rUau  and  the  other  /*«■//  fectaitas.  Although  Jribut^bi 
or  f  itbhttrgboi  wcic  ancient!)'  tequiied  an  principal 
p!rdges  or  luretics  for  their  neighbours,  lor  the  keeping 
or  the  peace,  yet  certain  great  perlons,  were  a  futficient 
affurance  for  thcmfclvcs,  and  their  menial  tenants.  Sitne. 
Sec  title  Coutt  Let. 

FRIDSrOL!.;  FR1THSTOW  :  Sax.  hi  J,  pax,  fc 
ft:!,  ledes.]  A  (rat,  chair,  or  place  ot  peace.  In  the  charter 
of  immunities  granted  to  the  church  of  St.  P,to  in  TotA 
by  He»  1,  and  xontirtned  an.11  5  //.  7,  Fttdjhll  i*  ex- 
pounded er.tW.h.t  fa.ii  tsJ*  qu  eiu  liitu,  And  iherc 
were  many  fuch  in  England-,  bur  the  moll  famous  waft  at 
Metmiey,  which  had  tuis  inllription:  b*c  Jedti  lafnt/tp, 
ficedtioll  tliatui ,  i.  e.  pa. Is  eatO.dia,  ad  tjaam  re:n  fu^irttdo 
ftn-tn'ttniy  ornninwdam  habel  f.curt'.aum.  Ciimd.  See  titles 
Abjuration I  Sanduaty. 

FRIENDLESS  MAN,  The  old  Saxon  word  for  an 
outla-.;\  bccaule  he  wa«,  upon  his  cxpuliion  lioui  the 
King*s  protection,  denied  all  help  of  frimisg  af.er  cer- 
tain day*:  nam  f  risjecit  amius.  £mfl.  lib.  3.  trail.  2.  c. 
ii.  See  m  e  frind&Hfi 

FRIENDLY  SOCIETIES.  AfTociations. chic fly  among 
the  moll  indubious  cl  the  lower  and  middling  clafs  of 
tradriincn  for  the  purpofc  of  affording  each  o'Tter  rrlicf 
in  ficknefj ;  and  their  widows  and  children  feme  aitntaoie 
at  their  death.  Theft  have  been  thought  worthy  the 
protection  tf  the  Legjfiature,  to  prevent  frauds  which 
had  arifen  from  tiie  itreguhr  principles  on  which  m-ny 
of  them  were  conducted. 

'I  he  Stat.  33  G>o.  3.  c.  54,  provides  that  any  number 
of  perfens  may  form  thcmlelvcs  info  afociesy,  and  ra-ie 
among  themtelves  a  fund  for  their  mutual  benefit,  and 
make  rules  and  impofe  f.nes. — The  rules,  ded  iring  the 
purp  fe  for  which  loch  in  t<-  ie^  arc  etlabiiuVd,  are  lobe 
exhibited  'o  tht  Qj^tiei  Seffibns,  who  may  annul  or  confirm 
them  ;  in  which  Utter  die  t'.iey  are  to  be  ligned  by  the 
cleik  of  the  peace.  No  rule  thus  confirmed  to  be  altered 
but  at  a  general  meettrg  of  ihe  Society,  and  (ubjrclto 
the  controui  ot  the  S-  ffioi)  — ^societies  may  af  poim  oiicci  s. 
who  arc  to  give  fecuut  r:  iot  liirir  trull,  the  trealurer 
or  truilco  by  b»  no,  10  ti>e  -wink  of  the  peace  anJ  other 
perlons  to  the  trrafurrr  or  trulirts;  which  b«  nds  arc  ex 
cmj  'ed  from  the  fl  .mpduty.  Gi  mmittcc  ot  not  leJs  than 
it  ni'.n.brr*  ma)  be  appointed:  fen  powrr*  to  be  dccLrco 
iy  he  Society  and  fttij^U  u  th-  ir  c  ntroul. —  l'iealurci> 
and  truilocs  ate  coab.ed  to  lay  out  ri&JtaipaiAJ  in  j  ur 


chafe  of  (locSc,  ?Jc.  and  to  fell  and  change  funds  for  ihe 
ufc  of  the  Society;  to  render  accounts  and  pay  over  ba- 
lances.—-In  cafe  of  mifoehaviour  of  trullces,  application 
to  be  made  to  the  Court  of  Chancery  in  which  proceed- 
ings are  to  be  free  cf  all  expence  of  feet,  ftjmp.s,  &c  and 
0Ottn(el  to  b^afT.gncd  gratis  by  the  court. — Executors  or 
aflignces  of  trultecs,  He.  dying  or  becoming  bankrupt 
(O  pay  the  demands  of  the  Society  in  the  fir  it  place — Ef- 
fects of  the  Societies  veitrd  in  ticafurers  an  I  :ru;lees  who 
miy  bring  and  defend  aftians  — Societies  not  to  be  dif. 
lolved  wi;hcut  confent  of  five  ft<ths  of  the  members ; 
rules  ente.cd  in  a  bock  to  be  lYceiieJ  as  evidence —So- 
cieties may  re.eive  donations. — Complaints  of  member* 
againli  ItewMtJs,  'J<.  to  he  fettled  by  two  juliices — If 
rules  dirccl  difputcs  to  be  f.trled  bv  arbitration,  the  awaid 
of  the  arbitrator*  If- all  be  final — Members  of  Societies 
produ  ing  certiiica;ei  of  lleward,  \Jc.  not  to  be  rr move- 
able froir  any  patiih  all  adaaljy  chargeable ;  and  i'tuiilar 
pTOMfiMii  ate  mudc  rel.itikc  tothi>,as  to  oilier  certificates 
under  the  po.or  laws.  (S?c  th  »  ©t  :t.  title  Pw.) 

Thus  have  the  Le^'fl  .ture,  with  that  humanity  which 
peculiarly  diftinguifhc*  the  0rhtjb  conllnution,  taken 
under  th'  ir  care  a  1  tof  men  wb->,  mo' generally  uL'fuland 
itnluilnou',  are  but  too  apt  not  to  be  futiv  icntly  comcious 
of  the  benrnts  conferred  upon  them,  by  a  form  of  Govern- 
ment in  wn  Ji  C..aii:y  is  cr.forud  and  reguded  ai  a 
ruling  princ:.  . 

FRIEtt,  Lfit.  Fta:rt ,  Ft.  Fiere  ]  The  name  of  an  or- 
der of  religious  perlons,  of  unicn  thetc  were  four  princi- 
pal branches,  <v  z  1.  M.nsn,  Gtsj  Ftierjy  or  FraKcijiant. 
2.  Jlugnjiittet.  l.Dvnin  coKi,  or  hunk  Fiiert.  4,  IPhitt 
Fritix,  or  Carm:litet ;  of  which  the  rell  defcend.  Sec  Stat. 
\H.  7.  cap,  17  .  tWtkmd  J*  Rt!i%,  Dimlbttt*  c.  I. 

FRIER  OSSERV  ANT,  Jratn  UjWvaai.]  A  branch 
of  \hi  Frtttfcifcmn friers,  who  wets  :vi..o> t  asw  ll  as  the 
C0*vt»t*afj  and  C*/m  bims.  i  hey  were  called  Oi,rrvauts 
bic.ule  they  arc  not  combined  together  in  any  cloiiler, 
convent,  or  corpora'ion,  as  the  Conventuals  are;  but 
tied  ihemfrlvcs  xoobfa  ve  the  rules  of  their  Older  more 
Hrictly  than  ihc  Conventuals,  and  upon  a  lingularity  of 
zeal  feparated  tbemfclves  from  them,  living  in  certain 
places  of  their  own  chuhng.  Za<h  He  Rep.  Etchf.  elf  Re- 
jflf/af*  c-  12.  They  are  mentioned  in  the  o/a/.  35//.  3, 
c  12. 

FRILING,  FREOUNC,  From  Sax.  Freob,  fcjfa  & 
Lin*,  progenies.]  A  Irccman  barn. 

FRII'ERLR,  Fr.  Fripitr,  i.e.  In'trpolator.]  One  that 
(cours  and  furbishes  up  old  cloth)  10  fell  again  ;  a  kind 
of  broker.  See  Stat.  1  Jae.  1.  c.  21  ;  and  title  Brokers. 

FRISlUJ,  Frcih  uncultivated  ground. — Metu  AngU 

Ton:.  2.  p.  56. 

FRITH,  Sax.]  A  wood,  from  F,iJ,  Pax\  fcr  the 
Enffijb  Saxons  held  wrods  to  be  facred,  and  thercfoie 
made  them  fancAuaries.  Sir  Edward  G,ie  expounds  it  a 
plain  between  woods,  or  a  lawn.  Co.  Lit  $.  c'./".v/V,'.  in 
his  Jhtra/inia,  ufeth  it  for  an  arm  of  the  fea,  or  a  llrcight, 
between  two  lands,  from  the  svord  Fntuitt. 

FRITH BR1.CH,  Pads  vicatio  J  The  breaking  of  the 
;>  ace.  LL  jEtbttreJ,  c  6.  Stc  Gntbb>ecbe 

F R I  i  1 1 tj  b  A  R ,  From  Sax  Fntb or  FnJt  Pax,  Se  Gear, 
Annus.]  Tne  year  ol  jubilee,  or  of  mcctirg  for  peace 
*nd  t'lrndfhip.  Soma. 

FRirHGlU>>  A  Guildhall  -  alfo  a  company  or  fra- 
ternity. 

KRITIIM  AN, 


F  R  1 


FUN 


FRITHMAN,  One  belonging  to  fuch  fraternity  or 
company,  Bfaatt. 

FR1THMOTE,  Is  mentioned  in  ihe  record*  of  the 
county  palatine  of  Cbtjitx :  Ptr  Frith  mote  J  Stanley,  At* 
damat  ■  a:  ere  aanuaVm  At  villa  Ae  Olton,  qam  ,jl  infra  feo- 
dum m&jpriitm  At,  isle,  lo/ol.  quos  iamjfa  C*  frit*  ante  tntftc* 
tio  im  J  a>;a  ftraJ>foUhattt  capcre.  Pi.  in  it  in  apttA  Ctfiri- 
am    1 4  fV-  1  7 

FRiTHSOKti,  FRITHSOKEN,  From  Sjx.  Frrth* 
pttx  &  f  .ttc,  ititr'as.)  Surety  of  defence,  a  jonf  ilctic-n 
fur  the  purpofe  of  preierving  the  peace;  according  to 
Pitta,  iibtitai  hul  (im:  ftwtci  f legit  \  feu  immttttitatii  /oraj. — 
Coivtf:  BUvii 

PRODMO&TBL,  rattier  FR  ;OMOKTEL,  From 
Sax  Frt<i,Jrrt,  and  M<t)  thAsit  Hvmieiik.]  n  immunity 
for  committing  nvuiflHughter  —  Mm  Jig*  ttw,  f r 7  i 

FRUl  f,  Aia/Ii^  */]  By  Stat. .;  C«-  a<  r  £*,  To  job 
orchards  or  gardens  ur  frujr  grow  in i?  thcreiu,  uiay  be 
puntihed  by  fine,  whipping,  5e  and  by  Stat.  1  C/Vo.  1. 
tf.  48,  fine  and  impriio  men:  may  bu  inflioca  on  perlun* 
deft  roving  frui'  rrtes — See  tiue  Larcfny 

FKUMGYLD,  &mt<]  The  tint  paytnen  made  to  the 
kindred  ot  a  perfm  fiitnt  towarJs  the  recompense  of  Jil^ 
ro  u  rdcr  —  LL  Edm*  -r. t 

FRDMSTOL,  1  he thtcf feat  ormanfion  houfc;  which 
h  called  by  feme  the  H-auflal.  Lep  Itkt,  c.  3$, 

FRUSCA  TERR  As  Walle  and  tie  fart  lands*  Mm*  Angl. 
torn.  2>  p.  yzt. 

FKUiTURA.  From  Fr .Fmijurt^  A  breakingdown  ; 
alfo  a  ploughing  or  breaking  up;  Fruifur.*  Avowrum  is 
hmife-bre»ku>g :  and  FruiFura  tar*,  new  broke  Land, 
Mm.  Angi.        2.  394. 

i  RUSTRUM  TERR.'E,  A  fmall  piece  or  parcel  of 
land,  QtunefJajf. 

FKU1ECTUM,  A  place  where  Ihrubs,  or  tall  herbs 
do  grow  Mm*  Ar.gl.  T m,  3.  p.zz- 

FUAGE,  In  ihercigo  of  King  JWaW Hf,  The  Bletk 
Pfjrkfti  having  ddftatafa  granted  him*  laid  an  impofitkn 
of  faage  Ljpon  the  fubjstis  of  that  dukedom,  i.e.  lid. 
for  every  fire.  Rot.  Pari-  25  EA<  3*  Apti  it  is  probable, 
lb  at  the  liartb  money  impofed  Anns  16  Car.  a,  took  it* 
original  from  ht-n:e.  See  utle  Fawa^e* 

F\JEL*  If  any  pedon  fball  fell  odlrr-wcod  or  faggirs 
fcr  fuel  undtr  ihe  iffyfat  &c*oq  prefentment  ih«reof  upon 
osth  by  fix  perfons  fworn  by  a  juitice  of  peace,  the  party 
may  be  fer  on  tiie  pillory  in  the  next  market  town}  wkh 
3  faggot,  tsV.  bound  to  fome  part  of  hii  body.  None 
are  to  buy  futl  b^r  fuch  as  will  burn  it,  or  retail  it  to 
ihofc  who»to;  on  pain  to  Jorfei:  the  irrble  value;  alfo 
no  per  Ion  may  alter  ^ny  mark  or  ajfsjt  offurh  on  the  like 
forfeiture.  Stati*  7  E.  c .  7 ;  43  c-  14^  and  fee  tiile 
Billet  mad 

£ UER,  Fr.  Puir,  Lat.  F*gm*l  Flight  is  ufeJ  fubflan- 
tiveiy  though  it  be  a  eerb ;  and  is  twofold,  ftter  ittfaitt  or 
i»f*8*i  *bfn  a  1,1311  <Jot'1  apparency  arJcl  corporally^?  ; 
tn-1  /f  fr  hy,  in  Uget  when  being  called  in  the  coumy 
court  he  appearcth  not,  which  ujftgbt  in  the  interpret  a- 
tion  or  th*  law.  Stmtna'f.  PL  Or.  tt<e.  3.  c,  22, 

FUG  A  CaTALLOKL'M,  A  drove  of  cattle  if*g*- 
t&tet  tertne^rumy  tuaggonrrs  who  drive  oxen,  without 
beating  or  go&ding*  Fittat  lio.  2-  e.  7tf. 

FUG  A  CIA.  A  chafe;  Bo/iigaM,  \i  hunting,  or  the 
privilege  to  hunt.  BUtwi* 


FUG  AM  FECIT,  la  where  u  is  found  by  imquifi  ion, 
that  a  perfoo fi  J  for  felony,  &t.  And  if fit$ht  and  felony 
be  found  on  an  indictment  for  felony,  or  before  the  coroner, 
where  a  murder  is  committed,  the  offender  Ihad  forfek  nil 
his  goods,  and  the  iffues  of  his  land*,  till  be  ii  acquit- 
ted or  pardoned  •  and  iu  is  he!d,  that  when  one  indktt  d  of 
^ny  capital  crime,  before  jurtkes  of  Oytr,  G/fs  is  acquit- 
ted at  his  trial,  but  found  to  have  he  (hall,  nptwi  h~ 
iUnding  his  acquktiif»  forfeit  his  goods :  but  net  th« 
iJluei  of  his  landa,  becaufe  by  acquttirtl  the  land  is  dif- 
charged,  and  coufcqucntly  the  ilfucs.  3  21B.  The 
party  may  In  all  cafes,  except  ihjtof  ihe  coroner**  inqoelt, 
travrrfe  the  finding  af  a  / "again  fr  it \  and  the  p-micularj 
of  the  goods  found  to  be  furliiLed,  m»|  bealrtayjcraverfed; 
nbo  whenever  the  mdi&mcn;  ag.iinlt  a  man  is  infuflkienr, 
the  rtrjJing  of  a  ft?am  fait  will  no:  hart  him.  2  f/a-wi. 
P.  C  c  49,  Maktng  Jcfuik  in  appearance  on  indldmenr, 
v^t.  whereby  outlawry  h  awarded*      a  fii?l>t  in  lata.  Sec 

FUGITIVES  CJOLDS,  '  B&na  F«xiti!iMruja*'}  The 
goods  of  him  ihat^/tv  up»m  felony,  which  af  rr  the  fltghc 
lawfu-y  found  on  record,  do  belong  to  the  King  0:  l.otd 
of  the  maru.r  5  -V.  10.; 

Fugitives  ove^  Sea.  By  two  ancient  and  obfmrte,  if 
no.  expired,  Jlatnte*  9  E.  y  c>  tO:  5  R.  z.fl.  i.  c.  2,  To 
depart  this  reaim  over  the  fea,  without  the  King^t  Ictrtre, 
except  u  iverc  ^reat  men  ;inJ  merchants,  and  the  Kijil;'.* 
red  forfeiture  of  good*:  and  matters  of 
mgfu.h  perfons  bejond  fea,  ftirfrited  their 
any  lejr.;hcrof  any  port,  negtigtnily  fnf- 
b«  m  p3fs,  he  flwtild  beimprifoned. 


folUier^, 
lliips,^. 
veue  U ; 
fered  an; 
See  tide: 
KUU 

FUf.: 


tomary 

FUJ\ 
hung  i 
I  Italy,  v 
titles  Fijh 
Ft 


payment  for 
t.  See  1  Cow* 


/E4  A  fltfam  or  ttre.m  of  water,  fuck 

agitem.]  Dung  far  fail,  or  manuring 
— C'tart.  R  1 :  P.it.  e  £.  4  And  this 
tcLimcs  ufed  for  fmoh  nmn*  a  Ctlf- 
boufe  that  had  a  ch.mncy. 


hcfledj  to  cat.rd  \t\  $/aw  and 
iorted  in  great  abundance*  See 

cd  for  pioneers,  i.t  Pot.  to 


FUNDS,  See  titles  Kariwal  Debt;  Stieh*.  Sj«r&  Mrrr. 

FUNERAL  CHARGES,  As  to  the  payment  of  thefc 
by  an  rxc^utor,  See  title  C,itm<Qr  V«.  2. 

A  perlon  died  in  debt,  and  000 1,  was  laid  out  in  hir, 
funeral ;  decreed  the  fame  IhouM  be  a  debt,  payable  out 
of  a  trufr  eltate,  charged  with  payment  of  debis.  h-  being 
a  man  of  great  etfaTe  and  reputation  in  bis  country,  and 
buried  there;  but  had  he  been  buried  elfewhere^  it  ieemed 
his  runerai  might  h*vc  been  more  private,  and  the  court 
woulu  not  have  allowed  lo  much.  I'rrc  Ch,  27. 

Where  a  citizen  oi  LojhJom  devifed  for  mourning, 

thequeihon  was,  if  it  moaid  come  out  of  the  v\  !<cde  etlat  , 
or  out  of  the  legatory  part  on*y  ;  it  was  iniiJted  that  if 
there  had  been  no  direction  dy  the  will,  or  if  the  will 
had  Jiretfed,  thar  the  expense;  of  the  funeral  Ihould  cot 
exceed  fuch  a  lum,  there  the  dcduflion  mull  have  been 

out 


FUN 


FYR 


cut  of  the  whole  eftate.  Per  evr*  Mourning  devifed  by  I 
tht  will,  tpttft  come  ou  of  the  legatory  part,  and  no' 
to  lefTcn  the  orphinxgc  and  cuftomary  part,  t  fun.  a^o. 

Executor  is  vo-  liable  to  pav  for  funeral  cxpence*,  un- 
lef*  he  contrails  for  it,   1 2  A/e>.  »  56. 

Sc  \Jerr.cn«  lor  fcparate  maintenance  of  the  wife  (hall 
never  extend  to  funeral  charges;  and  though  fhe  made  a 
will,  (accord  me  to  a  rower  given  her)  and  an  executor, 
;»nd  gave  l.-itul  legacies,  but  there  was  norefiuuum  for 
the  excou  r,  the  hulband's  efla-e  in  the  lunds  cf  a  devi- 
ffC  fubjed  to  the  payment  of  debts  wa»  made  liable  to 
the  funerJ  charges  of  the  wife.  9  Med.  31. 

In  flriftncfj  no  funeral  expencrs  are  .-.ilowahle  againfl 
acrfdi.cr,  except  for  the  coffin,  ringing  the  bell,  parlon, 
dirk,  and  bearer's  fee* ;  but  no:  for  pall  or  ornament); 
po  //r/'.  t  S<t'k.  296.  Ten  pounds  is  enough  to  be  al- 
l-mid lor  the  funeral  of  one  in  debt;  per  Holt,  tt.iron 
/Vrt.-Z/in  his  ctnui:  would  allow  bu:  1 1  s.  6  ./.  as  all  the 
neirlT.iry  charge.  Ctmb.  34.2.  If  40/.  \s  not  now 

the  n'uil  lura  in  cue  ct  an  inlohem.'  SxcSatt.  196: 
Gaf-fib  /».  ».r.  26.  \  2. 

FUR.  A  Et  FOSSA  ;  the  gallows  and  the  pit.]   In  j 
iQCleni  privileges  granted  by  our  King*,  it  fignificd  a  , 
jurisdiction  of  pttnuhfag  felon*;  that  i»,  men  by  batsging  ; 
tnd  ttcmm  with  droxainr.    And  Sir  Etlzv.Ceie,  lays 
foff,*\\  taken  away,  but  that  fui\  a  remains.  3//./A  58. 
and  fee  Mewr. 

P0HCAKK  ADTA5SUM,  To  pitch  corn  wi'h  a  1 
fcfk  in  loading  a  wa»gon,  or  in  making  a  rick  or  mow. 

'&xel. 

FURCNMct  FLAG KLLUM,  The  meanefl  of  all 
frrvile  tenures,  when  the  bondman  was  at  the  oifp  fa!  of 
his  Lord  f.r  life  and  limb.  Plaat.  Tarn  M.ch.  2  J*b. 
R*t.  7. 

FURIGELDUM,  A  muia  paid  for  thef- :  by  the 
hw)  of  Iving  E Med,  it  is  allowed,  that  rhcy  mull  be 
witnefles  qui  nunquam  furigeidum  teddidcrmt \  i.  t.  who 
never  were  accufeJ  of  theft. 

FURLONG,  A  quantity  of  ground  containing  gene- 
rally forty  poles  or  perches  in  length*  every  p.  le  being 
fixteen  feet  and  a  half ;  eight  of  which  Fur  hup  make  a 
mite:  it  is  othcrwifc  the  eighth  pare  of  an  acre  of  land 
in  quantity.  Stat.  34  Ed  i.y?.  5 c  6.  In  the  former  ac« 
reptition,  the  Rama/tt  call  it  Stadium  \  and  in  the  Utter 
'Jt,'<tiu/n.  Ailo  the  word  Furling  has  been  fjmetimes 
tiled  fur  a  piece  of  land  of  more  or  lefs  acres* 

lURNAulUM,  oec/V*^  •/. 


FURXARIUS,  A  baker,  who  keeps  an  cv:t: ;  hence 
fnrniare  fignines  to  hike  or  put  any  thing  in  the  oven. 
Mat.  Paiii.  cm*  1258. 

FU RR,  Fmrwrah  fi\>m  the  Fr.  Fourtr.  i  e.  PeMicJare."] 
The  coat  or  covering  of  a  brail.  The  Stat.  24  H.  8. 
c.  13,  mention:  divers  kinds  of  it,  viz,  SaUes;  which  are 
a  rich  Fun;  of  colour  between  black  and  brown,  the  fkin 
of  a  beafl  called  a  Salic,  of  blgncft  between  a  pole-cat 
and  an  ordinary  cat,  bred  in  Rnjfta  and  Tc.rtary.  Lncrrns% 
the  {kin  of  a  be--.ll  cf  that  r..\roc\  near  ihc  (tzc  of  a  wolf, 
in  colour  nciihrr  ltd  r.or  br.wn,  but  between  both,  and 
mingled  with  blark  fpots  ;  whkh  arc  bred  in  Xfy'cczy\ 
and  is  a  very  rich  Furr.  Gnats,  a  bcall's  fkin  f<i  called, 
in  bignefs  between  a  cat  and  a  weezie,  naikd  like  a  car, 
.vid  ol  that  nature  •  and  of  two  kind?,  black  and  grey, 
the  black  mofl  preooili  which  hath  blaik  fpots  upon  it 
hardly  to  be  fcen  ;  thii  beafl  is  the  product  of  Spain. 
Fo':ns%  are  of  fafhion  like  the  fabk,  the  top  of  the  Pmi  is 
black,  and  the  ground  whi  eifh  :  bred  for  the  mofl  part 
in  Fiance.  Marttn  is  a  brail  very  like  the  $ahl;t  the  fkin 
foinething  coarlcr,  produ  ed  in  Enja>i  and  ire/sod,  and 
all  countries  not  loo  cold  ;  but  the  bell  arc  in  Ireland, 
Bcfidc*  rhefc,  thire  are  the  Fitcb  or  :'tle  cat ;  the  Calabar, 
a  little  bcall,  in  bignefs  near  a  $f*irrtli  A&fari  bdng 
the  bellies  of  Sa*i  reii\  ard  Sbaah,  or  what  is  called 
Budgt)  &c.  all  of  them  Furrs  of  foreign  countries,  fome 
wh"reof  make  a  large  branch  of  their  inland  t.aihck. 

FURS  r  Si  FONDONG,  Sax.]  Time  to  ad»ife,  or  to 
take  counic'. — Lci>.  //.I.e.  46. 

F(JR  .  UM,  Theft,  or  robbery  of  any  kind, 

FUSIIANS.  No  pcnbns  flull  drefs/ujfians  with  any 
other  inilrument  than  the  broad  fheers,  under  th*  penalty 
of  20  ft.  And  the  mailer  and  wardens  of  the  company  of 
Cbtbzoprkrr*  in  Ltndut,  &V.  have  power  to  learch  the 
workmanlhip  of  fheermen,  as  well  for  fxflian,  as  doth. 
St  us.  it  H.  7.  €P  27:  3  Eliz.  t.  13.  cite  this  Diet,  title 
htetMjfcfhittvt* 

FUSTICK,  Wood  brought  from  Barbados,  Jamaica, 
cj?c  utcd  by  dyers,  mentioned  in  Stat.  12  Car.  i.e.  iS: 
Sec  titic  Kavigstitm  cMi. 

FYRDER1NGA;  FVRTH1NG  ;  FYRDUNG.  F  m 
Six.  Firsenmr,  i.e.  ExpftGtmm  *piaratu<.~\  A  going  out 
to  war  or  a  military  expedition  at  the  King's  command  ; 
not  going  upon  which,  when  fummuncd,  was  punifhed 
by  line  at  the  Kind's  pleafure.  Lt>  H.\.  c.  10.  B(0M 
calls  it  an  cvpeui:iun }  or  a  fault  or  trefjpafs  for  not  going 
upon  the  fame. 
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jtf^ABEL,  GabtMa.  Galium*  GaMagiam,  in  French 
VJ  Gaittie,  i.  e,  PMigat.}  This  word  hath  The  fame 
fignification  among  our  ancient  writers,  as  gabtlle  had 
formerly  in  France  t  it  is  a  tax  ;  bu-  haih  been  variously 
ufed  j  as  for  a  rent,  cultom,  fer>-ice,  Oft,  And  where 
it  was  a  payment  of  rent,  thofe  who  paid  it  were  termed 
gahl&tvnt*  Dufttf  ay-  Co.  L>r.  zi$  h  is  by  fo me  au- 
thors diitinguilhcd  from  tribute  ;  Gabel  being  a  tax  on 
moveables,  Tribute  on  immoveables.  When  the  word 
Gabti  wza  formerly  mentioned  in  Ftame  without  any  ad- 
dition to  it,  it  flgnined  the  tax  on  Jolt  -t  though  afterwards 
it  was  applied  10  all  oilier  taxes. 

GABlE-END,  Gabulam.)  The  head  or  extreme  pari 
of  a  houfeor  building-  Farce!/,  jimiq.  i$G. 

GABULUS  DENARIORUM,  Rent  paid  in  money. 
Sfltlinm  Tithes,  p.  311- 

GAe'OLD-GILD,  Sax,'}  The  payment  of  tribute 
or  cuftom  ;  it  fometimes  denotes  ufnry. 

G  A  FOLD  LAND,  or  GAFULLAND,  Terrace** 
i  1  Land  liable  to  taxes  1  and  rented  or  let  for  rem. 
Snx.  Did, 

GAGE,  Fr.  Lat.  Fa^vm,}  A  pawn  or  pledge-  GIohv. 
lib.  10.  c*  6-  Gage  ddtwrmee  ii  where  he  that  hath  taken 
a  diflrefs  being  Jued,  hath  not  delivered  the  cattle,  &c. 
that  were  diltrained  ;  then  helha!l  not  only  avow  the  dif- 
trefs.but  gager  tithvaame,  i.  e.  put  in  Purely,  or  piedges, 
that  he  will  deliver  them.  F,  N.  B.  67,  94.  This  gage  At- 
Ikptrmu  is  had  on  fuing  out  replevins,  upon  the  plain- 
tiff*! praying  the  f.$me  ;  and  it  faid  the  pat  tie*  are  to 
be  at  iflue,  or  thri'e  is  to  be  2  demurrer  in  law,  before 
mm  a*eUvt  ranee  is  allowed  ;  and  if  a  man  Ctaisn  any  pro- 
perty in  the  goods,  or  the  beads  are  dead  in  ther  pound  , 
the  party  (hall  not  «aget        Kitcb>  1+;.  See  tsjis  Did* 

GAGER  DEL  LEY,  Wager  vf  L<rw, — See  that  title. 

GAIN  AGE,  Gaifiagruiti+  i.  c.  p/tmjiri  apparatus,  Fr. 
Gaiguagi-  viz.  Lucrum.]  The  gain  or  profit  of  tilled  or 
planted  Jajid,  raifed  by  cultivating  it  j  and  the  draught* 
plough,  and  furniture  for  carrying  on  the  work  of  til- 
Uge,  by  die  bafer  kind  of  fike-mtm  or  vitimt*  Gaxnagc 
was  only  applied  to  arable  land,  when  they  ih<uhad  it  in 
occupation,  had  nothing^theicof  bui  the  profit  railed  by  it 
from  their  own  labour,  towards  their fuftenance,  nor  any 
other  title  but  at  the  Lord's  will  :  and  gainfr  is  ufed  for 
a  /ait-man,  that  hath  fuch  land  in  occupation*  Brnrt. 
Mi  i.e.  9:  OUNat.Br.  117,  The  word  gain  is  men- 
tioned by  Wrjl*  Synth,  par.  2.  feel*  3  >"  w^CIt  nc  rilX!  3ArJd 
in  demef'ne,  but  not  in  gam,  13c.  At: J  in  :hc/fat.  5  1  //. 
$.Jt.  4,  there  are  thclc  words ;  *'  no  man  mall  be  dif- 
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trained  by  bis  beatls,  that  gain  the  land, "—In  the  fta- 
cute  of  Magna  CharttitC.  i|,  by  Coinage  is  meant  no 
more  than  the  plough  tacklet  or  implements  of  hulbandry, 
without  any  refpeti  to  gain  or  profit:  where  it  h  faid  of 
the  knight  and  freeholder,  he  Ihal!  be  amcrcedyk/Ve  t<m- 
ttnemrtit*  ftw  ;  the  merchant  or  trader,  fidvo  TH&cbandt/a 
fua  \  and  the  villetn  or  countryman,  /alv9  gaiiiagi. 
£7e.  In  which  cafes  it  was,  that,  the  mcrclunt  and  hjf~ 
bandman  Ihould  not  be  hindered,  to  the  detriment  of 
the  public,  or  be  undone  by  arbitrary  fines  ;  and  the  viK 
iein  had  his  coinage,  to  the  end  (hat  the  plough  might 
not  Hand  Hill;  for  which  reaibn  the  hulbandmtn  at  this 
day  are  allowed  a  like  privilege  by  law,  that  their  bealtj 
of  the  plough  are  nor,  in  many  cafes,  liable  to  diftrefs. 
See  title  Diffrtfi. 

GAINERY,  Fr.  Galgnetie.}  Tillage,  or  the  profit 
arifing  from  ii ,  orof  the  bcatts  umptoyed  therein.  Ltxt, 
fVe/l,  1.  <c.  16,  17. 

GALEA,  A  gaitey,  or  fwift  falling  fl  ip.  He^ed.  ^, 
6S2,  602. 

GALLETT,  According  to  Sammr  were  niti  Ga!tati\ 
but  Kmgh:cn  fays  they  were  Wekbttten* 

GALLIGASKINS*  Wide  hefe  or  brecchrs,  having 
their  name  from  their  ufe  by  the  Gafi  Jgm.  Diel. 

GALLI  HALFPENCE,  A  kind  of  coin,  which  with 
jyiinj  and  Hiitkibj,  were  forbidden  by  the  jlat.  3  //.  c.  r„ 
It  is  faid  they  were  brought  into  this  kingdom  by  the 
Gtmtj'e  merchants,  who  trading  hither  in  galleys,  lived 
commonly  in  a  lane  near  Tvxer-jlt£ttt  and  were  called 
G.uUy  *n£ii.  Lading  their  gnad«  &t  G/rffey-£ij,  r.nd  trad- 
ed with  their  own  frnaH  lilver  co-n  termed  Gaiity  Half- 
ptxee.  5/a;t?'r  Stu^jej^  137.  See  title  Guii. 

GALLIMAWFRY,  A  msai  of  coarfe  vicluat^  given 
to  Galley  S!avei.< — Dl£l. 

GALLI  VOL  A1  ILTM,  (From  Gallup  a  co;k  )  A  cock. 
Ih 00 1  or  cock- glade.  Di8. 

GALOCHES,  Fr.]  A  kind  of  tkqtf  worn  by  the 
Gauls  in  cliny  weather ;  mentioned  in  the  j?at>  ia  j- 

GAMBAj  CAMBER! A,  GAMBRIA.  Fr.  Jtt&kr*  ] 
Military  boots  or  defence  for  the  legs,  Dul< 

GAMBEYSON,  C*W^*W,]  A  hoffenum's  coit 
ufed  in  war,  which  covered  the  Ir  g;  or  rather  a  quilted 
coat,  tenti-,  iip.ixexiiitti  ex  tmel'us  tuna  ft>n/£;"jjmt  10  rue 
under  the  armour,  to  make  it  fit  e«ifv.  Fhtat  ti&.  t, 
r.  24- 

Car  tie.]  I5wdi>.  er  pvey,  cot  hy  iov,  !5ng  ;.v. Imi.tii  », 


GAME-LAWS, 


Tire  GAME-LAWS  are  A  Syflem  of  pofitive  regula- 
tions introduced  and  confirmed  by  fcveral  Jtatutes:  the 
provifions  of  which  afecrtain  and  efUbUiTi  ccr :uu 
Jtcaiiwt  of  property  enabling  qr  allowing  perrons  to  kill 
Game:  and  impofing  Pcnnltia .  as  well  on  fuch  qualified 
ptffons  for  ii  regularities  in  killing  Gam r,  as  on  uxquaU- 
JttJ  perfens  for  hunting  or  killing  Game  at  all. 

I  lick-  Law*  liAve  been  the  fubjeft  of  much  difcuflinn  j 
they  have  been  rtiled  even  from  the  Bench,  (See  i  Term 
Rep.  49,)  an  opprclfive  remnani  of  llje  ancient  arbitrary 
ForMl  law?,  under  which,  in  darkerag*?,  the  killing  one 
ot  ii-Li.1  kind's  deer  wra  cqu .illy  penal  wtrb  murdering  one 
of  his  Suhjefh,  See  this  Dich  tide  /Wy?,  and  4  CWm. 
f.  33.  ]|.  j.  On  the  other  hand  the  object  of  theiri  has 
been  well  defined  to  be,  the  prcfervation  of  the  feveral 
fpecie^  of  thefe  animals  which  would  foon  he  extirpated 
by  a  grneral  liberty;  and  the  prevention  of  id  lends and 
diftipation  in  huiha.ndmcn,  artificer 4  and  others  of  lower 
rank.  2  Cm/a,  41 1,  it.  2.  r.  27.  Though  when  the  learned 
Commentator  flaies  the  other  purpofes  of  ihefe  laws  to 
be  the  encouragement  of  sericulture  by  giving  every  man 
an  exclave  Aam'tnkn  over  his  otvn  fai  ;  and  the  prevent- 
ing inturrertrons  by  Jifmming  the  bulk  of  the^d//*"  ;  he 
Jcems  rather  incorrect  :  as,  in  the  Aril  of  thefe  inft  antes,  a 
J-'reehokirr  of  99/.  per  annum %  or  a  lea fe holder  of  149  f. 
Whatever  may  be  oinerrt  ife  his  cxclttfive  dominion,  has 
no  right  to  kill  Game  on  his  own  rhV.e  :  and  the  latter 
motive  fecms  more  invidiously  Hated  than  is  tilual  with 
that  great  and  liberal  ivriicr ;  fincc  any  pcrfon,  though 
unqualified,  may  keep  and  ufe  a  gun,  provided  it  is  not 
fa-  the  purpofc  of  deftt-oying  the  Game,  Audi-.  155  :  Sira* 
496,   1093  .  z  Ttrm  Rrf>.  j  -i. 

Ourclie.-med  Commentator  a]fo  advances  a  pofuion, 
"  That  no  man  but  he  who  has  a  Chafe  or  Free-warren 
by  giant  from  the  Crown,  or  prescription,  which  fuppofes 
one,  can  juilifv  hunting  or  fporting  upon  another  man's 
foil  i  nor  indeed,  in  thorough  flriftncfs  of  common  Lav, 
either  hunting  or  fporting  at  all/*  even  on  his  own  ground. 
2,  Gmm*  4>6.  z.c.  37,  In  conformity  to  which  notion 
he  confiders  the  qualifications  to  kill  Game  as  more  pro- 
perly exemptions  from  the  penalties  inflicted  by  Jtatuie- 
Jaw.  4  CWot.  175. 

Thefe  conclusions  he  deduces  from  the  two  following 
principles ;  that  the  King  as  ultimate  proprietor  of  all 
the  land*  in  E.-gtand  has  a  right  to  lake  thefe  bean*  ftr* 
wfl/yrjfon  the  lands  of  any  of  his  Subjects,  and  that,  being 
t  ;-.t-  ti>j:iaM  they  are  the  King's  by  rigkt  of  his  preroga- 
tive :  It  follows  then  that  he  has  po v,  1  ?r  to  grant  thdefran- 
chifea  to  a»crthei-,  to  enable  him  to  do  the  fame;  and  that  no 
peribn  is  therefore,  by  the  Game-law,  abridged  of  any  right 
porTdfcd  previously  to  the  making  them.  The  above  is 
the  fubfLnce  of  the  reafoning  of  this  celebrated  writer  on 
ubjecl  ;  hut  his  premifesas  Well  as  his  conctulicn  are 
very  flrenuju  fly  ( and  apparently  fncceAfully ,  combated  by 
hi*  annoia'or  Mr.  CWiftiatt,  in  his  notes  on  the  pa  {Tapes 
above  all  tided  to:  in  conformity  to  which  we  have  al- 
ready iti!ed  the  Game  laws,  "  A  Syflern  of  pofitive  tcgu- 
lar'mn*  by  the  lUrute-liw  of  the  kingdom." 

Bating  (aid  ihus.  much  on  this  topic,  any  further  con- 
fi  derail  on*  on  thr  policy  or  propriety  of  thefe  laws,  would 
here  be  unbecoming;  ftricj  they  certainly  arc,  nnu  by 
many  deemed  fevejc  \  a  very  general  rtrftemcne  of  them 
is  here  inferred,  under  the  following  head;: 


iittonf  if  iiU  Claw?. 

I I .  Prtialttt  r.  en  qualtji:4  md  unqtlatfad  TV)  fa?* 

III.  QfTrtfpnjfiu  in  Hutttimgy  ifcit. 

Tor  further  mattrr  connected  with  this  title,  fee  thi« 
Dkt.  under  rbe  heads,  Fsrtfi  y  Cbaft;  Pari  *  fP*wf 
Dttr  i  Fijb  ;  Srjatti ;  Pigewi  {  Black  A&\  and,  other  ap» 
polite  titles:  andtht/?/rr.  13  Gw.  3.  f.  54,  for  prcferv^ion 
of  the  Game  in  ocwAoiy/, 

I  1 .  Ths  Qualifications  for  killing  Game,  to  flate 
them  aj  concifrly  as  poflible,  are,  1  ;  Th*  having  j  Free- 
hold EnVe  of  too  /,  rtt  tntx,  z  \  A  Life-c!iaieor  Leafe- 
hold  for  99  years  of  150/.  prr  awmim  ;  3  \  Ceiii^  'he  fan 
and  heir  apparent  of  an  Efquire,  or  of  ariy  pexfon  of  fu* 
perior  degree:  4  ;  Being  (he  owner  or  keeper  of  a  foreil, 
park,  chafe,  or  warren.  4  Ce««rT  175.  AH  other  per- 
fons  arc  termed  Unqualified. 

The  qua*' Ifica riot  by  cltate  for  killing  Game  in  the 
reign  of  Richard  II,  was  4OJ.  a  year  i  in  ths  rt  kgn  of 
v)ama  \.  it  was  advanced  to  10/.  a  year;  and  after 
that,  in  fome  jnfiancea  to  40 /.  a  year;  and  at  hit  in 
the  reign  of  Chwlti  11.  it  was  railed  to  100  A  a  y ear- 
Not  that  the  laws  became  gradually  more  fewcre  $  but  as 
the  value  of  money  de^reafed,  the  qualification  was  railed 
in  proportion,  the  eJt.ue  continuing  nearly  thr  fam*  \  for 
an  c it, ue  of  40  j.  a  year  in  the  re  gn  of  Rut/atA 'IL  was 
not  tv  1]  1-,  inferior  to  an  elta.eof  100A  a  year  in  the  reign 
of  Cbarin  II.  And  the  prnaVy  for  deltroying  the  Gam* 
was  even  more  fevere  iluvi.  c  h . .  n  it  r,  nnw.  Thofe  ant  lent 
laws  relating  to  the  Game  aiC  itill  in  force,  and  are  ge- 
nerait||  cnacttd  fo  to  he  by  the  fu^frqaent  ilatutes  \  u  is 
therefore  necctfary,  in  o  der  ro  hat'e^  thorough  knowledge 
of  this  matter,  to  be  acquainted  wim  the  provifions  con- 
tained in  them. 

The  firtt  qualification  retating  to  the  Ga.Tte  was  by 
fiat.  1 3  /?  2,^?T  1,  r.  13  j  by  which  it  is  enacted  that  no 
layman  which  hath  not  lands  or  tenements  of  40/*  a 
year,  nor  clergyman  if  he  be  not  advanced  to  to.',  a 
year,  fhall  have  or  keep  any  greyhound,  hound,  nor 
other  dog,  to  hunt ;  nor  itiaU  ufe  lerrets,  hays,  net?,  harc- 
pift5,  nor  cords,  nor  other  engines,  for  to  ukr,  or  Ct* 
ilroy  bora  nor  «*frrr,  noroihe  Gtxtttmetfs  Ganxt  on  pain 
of  a  year's  imprifoiiment.  And  fee  fi>it.  iC  Gto.r,.  :.  i<j, 

The  next  qualification  by  cElate  or  degree  to  kill  Game, 
was  byjfat,  t  jfac,  1,  c  27.  tf  3  ;  whereby  tc  is  enacled, 
that  every  perfou  who  dull  keep  any  greyhound  for 
courfing  of  tker  or  lttre4  or  fecr-njj  dog.  or  net  to  take 
phttt/mnii  or  pftrttidgtiy  {csccepi  he  be  fetfed,  in  his  own 
right  or  the  right  of  his  wile,  of  10/.  a  year  eitatc  of  in- 
herence, or  30/.  a  year  of  a  lives  crtate,  or  goods  to 
the  value  of  200/.  or  be  the  fon  of  a  knight  or  a  lore, 
or  the  dun  and  heir-appirentof  an  cloture,) and  be  thereof 
convicted,  he  (hail  be  committed  to  gaol  for  thrtcmontbs  s 
or  pay  2or,  to  the  ufe  of  rhe  poor,  and  become  bound 
with  two  fu relies  not'to  offend  again  in  like  manner. 

The  next  qualification  relates  10  ./err  and  wHiri  only,  in 
fun  \  J<u.  1.  c.  13  ;  by  which  it  is  enacted,  that  if  any 
perfou  ni  t  hiving  hereditaments  of  40/.  a  year,  or  not 
worth  in  goods  366/.  Ill  a  1 1  ufe  any  gun  or  bow  to  kul  any 
deer  or  l  nie*;  or  fhall  keep  any  bu.kflail,  nets,  or  co- 
ney dugs  (except  he  have  grounds  incloled,  and  nfed  Cop 
the  kfCfiing  cf  deer  nr  conid,  the  increaftng  of  which 
(aid  conks  (hall  amount  to  the  value  of  40/.  a  year;  or 
keepers,  or  warrenersin  iheir  patks?  ivarrens,  or  grounds) ; 
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in  fuch  cafe  any  perfon  having  lands  tr  hereditaments  of 
loo  I.  a  year  in  fee,  wfarttfty  may  take  from  fiuh  perfon 
to  hit  own  ufc  forever,  fuch  guns,  bows,  bucklLils,  nets, 
anJ  coney  dogs. 

The  next  qualification  relates  to  fbeaftnts  and  par- 
tridges only,  and  is  as  follows:  Every  free  warrener,  lord 
of  a  manor,  or  freeholder  fcifed  in  his  own  or  his  wife's 
right  of  40  /.  a  year  of  inheritance,  or  lives  cfiaie  of  So  /. 
or  worth  in  gonds  400/.  may  take  pheafanta  and  par- 
tridge ^in  the  Jjy  time  only)  in  his  own  free  warren, 
manor,  or  freehold,  betwixt  Micbaelaias  and  Chrtfmas 
yearly.  7  Joe.  \.e.  1 1.  $  7. 

The  lalt  general  qualification  by  ellate  or  degree  to  kill 
Game,  and  which  is  now  molt  to  be  regarded,  is  in  fat, 
2  2  and  23  Car.  2.  r.  25  ;  by  which,  every  perlon  not  hav- 
ing lands  and  tenements,  or  fomc  other  cftate  cf  interelt, 
in  his  own  or  his  wife's  right,  of  the  clear  yearly  value 
0/  100/  /vr  annum  \ — Or  tor  term  of  life,  or  having  Icafe 
or  Icafct  of  99  >ears»  or  for  any  longer  term,  of  the  clear 
yearly  value  of  150/.  (other  than  the  fon  and  heir 
apparent  of  an  cfquire,  or  [of]  other  perfon  of  higher  de- 
gree, and  the  owners  and  keepers  of  forefts,  parks,  chafes, 
(  ;  h  .4ircn%  being  Hocked  with  deer  or  conies  for  their  nc- 
ccfTary  ufe,  in  refpect  of  the  faid  parks,  chafes,  forells, 
or  warrens,)  is  declared  to  It  a  perfon  by  the  laws  of  this 
realm,  net  allnved  to  have  or  keep  for  himfclf  or  any 
other  perfon,  any  guns,  bows,  greyhounds,  fctting  dogs, 
ferrets,  coney  dogs,  lurchers,  hays,  nets,  lowbcls,  hare- 
p»P«»  gins,  fnarcs,  or  other  engines  for  the  taking  and 
killing  of  Game.  §  3. 

Every  perlon. uiing  any  dog,  gun,  or  engine  for  taking 
Game  (except  Game-keepers ;  fee  that  title  ;)  mall  deliver 
his  name  and  place  of  abode  to  the  clerk  of  the  peace, 
and  take  out  an  annual  certificate  or  licence  on  a  Hamp  of 
three  guineas.  But  thefe  certificates  not  to  authonfc  un- 
qualified perfons  to  kill  Game.  Stmts.  25  Geo.  3.1.  50:  31 
Go.  3 .  r.  2 1 . 

One  having  an  eftate  of  103/.  a  year,  mortgaged  a 
part  of  it  of  the  value  of  14/.  a  year,  which  being  copy- 
hold was  furrendcred  to  the  mortgagee,  who  was  there- 
upon admitted  tenant,  but  never  entered  on  the  premifes, 
the  mortgagor  continuing  in  pofTeflion  and  paying  intcreft. 
It  was  held  that  the  mortgagor  under  thefe  circumAances 
was  net  a  qualified  perlon.  Cald.  230.  Burn  J.  title 
Game.  IV. 

The Jlat.  22  tS'  23  Car.  2.  c.  25,  is  loofcly  worded,  and 
the  Hops  arc  no  part  of  the  original  ftatute.  It  has  been 
determined  that  the  claufc  relative  to  qualification  by 
freehold  ellate,  terminates  with  the  wor  ds  fin  -annum  ;  and 
that  %lift  e/aie  Uing  of  an  inferior  quality,  ought  to  be 
coupled  with  leafehold,  whereof  150/.  a  year  is  neceflary 
to  coniliuitc  a  qualification.  A  clergyman's  benefice  is 
a  Ufe  ellate.  Lowndes  v.  Lewis,  Ct.  Cald.  l S3. 

In  the  cafe  of  Jones  v.Sma<:.  after  much  argument  it 
was  decided,  that  a  diploma  conferring  the  degree  of  Doc- 
tor of  Phyfic  granted  by  either  of  the  Univeriities  in  Sect- 
land,  does  not  give  a  qualification  to  kill  Game  un  .cr 
Jlat.  22  23  Car.z.e.  25  ;  and  that  an  Efoutn  or  other 
perfon  of  higher  degree  as  Jueb  is  not  qualified  under  that 
act,  though  the  fon  of  an  rfquire,  or  the  fon  of  other  per- 
fon of  higher  degree  is  qualified.  1  Tom  Hep.  A 
Doctor  of  Phyfic  of  the  Engiifi  Univcrfities,  is  not  qua- 
lified as  fuch.  J  J.  Si- 


ll. The  Penalties,  and  rfgula;ioos  f«»r  recovering 
them,  are  fo  numerous  unirr  the'  various  ftaiutci,  and 
fotuetimcs,  if  not  inconfillent,  at  leail  nut  caiily  recon- 
cilable, that  it  is  fcarccly  pcCiblc  to  methodize  them  in 
the  limits  prescribed  by  this  work  ;  or  to  avt  id  confufim 
and  uncertainty  in  the  recapitulation  of  them.  Several 
are  here  enu.r.rraced.  The  exact  Student  mull  ccnluic 
the  Statute  koi  and  Burnt  Jujlice,  title  Gome:  but  mult 
be  careful  not  to  truit  too  implicitly  to  the  Utter,  or  to 
his  own  interpretation  of  the  former. 

It  may  be  obfervsd,  as  a  preliminary  provifion,  thar, 
by  Jlat.  8  G<o.  1,  c.  19,  where  any  perfon  for  any  offence 
•gatoft  any  Lw  in  bring,  at  the  making  of  the  fiid  act 
for  the  better  prefcrvjtio:i  of  the  Game,  Hi  all  be  liable 
to  pay  any  pecuniary  penalty  or  fum  of  money,  on  con- 
viction'before  a  Juftice  of  the  peace,  the  profecutor  may 
either  proceed  to  recover  the  fame  in  fuch  manner,  or 
he  may  foe  for  the  fame  [before  the  end  of  the  fKunut 
term  after  theotfence  committed  z'j  Geo.  2.c.  2  ;J  by  ac- 
tion of  debt,  or  on  the  cafe,  bii!,  plaint,  or  information, 
in  any  court  of  record  at  Wcfiminfler ,  wherein  if  he  re- 
covers he  fhall  have  double  colls :  provided  that  the  of- 
fender fhall  not  be  profecuted  bath  ways  ;  and  in  cafe  of 
a  fecond  profecution,  he  may  plead  in  his  defence  the 
former  profecutiou  pending,  or  the  conviction  or  judg- 
ment thereupon  had.  Anu  by  fiat.  2  Geo.  3,  e.  19.  whereas 
a  moiety  of  the  penalty  by  feveral  acts  is  directed  to  be 
applied  to  the  ufe  of  the  poor  of  the  parilh  where  the 
offence  was  committed,  by  reafon  whereof  inhabitants  of 
the  faid  parilh  have  been  difallowed  to  give  evidence; 
it  is  enacted,  that  in  order  to  enable  the  inhabitants  to 
give  evidence,  it  fliall  be  lawful  for  any  perfon  to  fue  for 
the  whole  of  fuch  penalty  to  his  own  uie,  and  if  he  re- 
covers he  mail  have  double  coftV,  fuch  action  to  be  brought 
within  fix  months  after  the  offence  committed. 

By  fat.  33  H.  8.  r.6,  which  is  now  confidcred  as  ob- 
folete,  if  not  fuperfeded  by  fubfequent  ftatutcs,  fltooting 
with  a  crofs-benv,  hand-gun  or  demihake,  by  a  perfon 
not  having  100/.  a  year,  incurs  a  penalty  of  10/.  Hand- 
guns are  to  be  of  a  yard  in  length  in  the  flock  and  gun  ; 
and  in  this  old  ftatute  a  power  is  given  to  qualified  per- 
fons to  laze  and  dcltroy  unlawful  guns. 

^  No  perfon  fliall  take  phcafanrs  or  partridges  with  en- 
gines in  another  man's  ground,  without  licence,  on  pain 
of  to/,  fat.  1 1  H.  7.  c.  17. — If"  any  perfon  fhall  take  or 
kill  any  pheafants  or  partridge?,  with  any  net  in  the  night- 
time, they  fliall  forfeit  20/.  (or  every  pheafant,  and  to;, 
for  every  partridge  taktn  ;  and  hunting  with  fpanie.'s  in 
Handing  corn,  incurs  a  forfeiture  of  40/.  flat.  23  Eliz.c. 
10.  Thofc  who  kiil  any  pheafant,  partridge,  duck,  he- 
ron, hare,  or  other  game,  are  liable  to  a  forfeiture  of  20/. 
for  every  fowl  and  hare  ;  and  felling,  or  buying  to  fell 
again,  any  hare,  pheafant,  &c.  the  forfeiture  is  10/.  for 
each  hare,  or  partridge — 20;.  for  a  pheafant — 40;.  for  a 
deer.  Stat.  1  Jac.  \.  c.  27. 

Killing  in  the  night  a  bare,  partridge,  or  pheafant,  by 
a  perfon  qualified  or  unqualified.  5/.  Stat.  9  Am,  e.15. 

To  kill,  take,  or  dcllroy  ;  or  to  tje  any  gun,  doe, 
foarc,  net,  or  engine,  with  intent  to  kill,  &c.  any  barej 
partridge,  or  other  game,  in  the  night ;  (^/z.  between  7 
at  night,  and  6  in  the  morning,  from  Odder  1 2  to  ft- 
bruary  1 2  ;  and  between  9  and  4  from  February  1  2  to 
Oflcbir  12  ;)  or  in  the  day  on  Sunday  or  Cbrif'mat  day  ; 

4^2  jij 
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:  -  '.  :o  10/.— -fttwa)  offence,  from  30/ 
to  20  ' — tbitti  other  offence;,  50/. —  In  cafe  of  a 
third  <  rrVnce,  \ht  j ■  r  1 1 y  (hall  be  bound  in  a  recognizance 
to  be  tried  at  theSefiions,  and  if  the  penalty  is  not  paid, 
r*.  be  prum&ed  with  from  twelve  10  fix  months1  impri- 
Si  :.  13  (J.  j.  3.C.  80.    The  information  to  be 

v./-.  Penalty,  half  to  the  informer,  and 

St  .'  t ;  qn  ilihed  or  unqualified,  5  /  Stat.  28  G<o. 

2.  c.  1 2. — Unqualified  perfon  felling  or  cxpoling  to  falc 
hnre,  partridge,  phrafant,  or  other  Game  ;  5  A  or  three 
month*'  imprifonmcnt.  If  Game  is'found  in  the  fhop, 
houfc  or  p-  nillion  of  any  poulterer,  falefman,  fith- 
incnger,  cook,  cr  pailry  cock,  not  qualified  to  kill,  this 
(hall  be  deemed  an  cxpofing  to  (ale.  Stats.  5  Ann.  e.  14: 
9  Ann.  e.  25.  4  2  :  28  Co.  2.  r.  I  2. 

Miglci >,  chapmen,  carriers,  innkeepers,  viftuallers, 
'Ye.  having  in  their  cullody,  ha.c,  pheafant,  partridge, 
hwh-gnrrc,  tic.  (rxcept  fent  by  fomc  per  fen  nualified 
to  fciil^rt.Txe)  (hall  forfeit  for  every  hare  and  fowl  5/.  to 
be  levied  by  diflre  f»  and  fale  of  their  goods,  being  proved 
by  one  wi:nef«,  before  a  Julticc  ;  and  for  want  cr  diftrefs 
Ihall  be  committed  10  the  houl'-i  of  corrraion  for  three 
months:  one  moiety  of  the  f  rfeiturc  to  the  informer, 
«nd  the  other  to  th.r  p  or.  And  if  any  prrfons  (hill  drive 
v.i'd  fowls  with  nets,  between  the  firlld.tyof  Jul/  and 
the  firft  of  Sej .  Ao  ,  they  (hall  forfeit  c  s.  for  every  fowl. 
fit ats  5  Ann.  c.  t  }  :  9  Ann.  c.  2;.  Penalties  forkii.:  pad 
dttlroymg  raw,  arc  recoverable  not  only  before  juiliccs 
or'  peace  by  the  fcvcral  ftatutes ;  but  alfo  by  action  of 
debt,  bill,  plaint,  or  information,  in  any  of  his  Majelty's 
courts  at  Wcjiminfter ;  and  the  plaintiff,  if  he  recovers, 
ihall  likewile  have  double  colls.  Stat.  8  (7.  1.  c.  19. 

No  certiorari  (hall  be  allowed  to  remove  any  conviction 
or  other  proceeding  on  the  fi.u.  5  Ann.  c.  14.  into  any 
court  at  WkJIminfitr,  unlefs  the  party  convicted  become 
bound  to  the  party  profecuting  with  fuflkicnt  fureties,  in 
the  fum  of  ;o/.  to  pay  the  profecutor  hiscoihand  charges, 
He.  after  the  conviction  confirmed, or  a  ptteddtaA  granted. 
Stat,  5  4m  c.  14. 

Perfons  convicted  of  entering  warrens,  in  the  night- 
time, and  taking  or  killing  conies  there,  or  aiding  r.r 
afiifting  therein,  may  be  punilhed  by  tranfportaiion,  or 
by  whipping,  fine  or  imprifonment.  Perfons  convicled 
on  this  ait,  not  liable  to  be  coavifted  under  any  foimcr 
act.  This  aft  dors  not  extend  to  the  dethoying  conies 
in  the  day  time,  on  the  lea  and  river  banks  in  the  county 
of  Ll.uohu  No  fatisfaition  to  be  made  for  damages 

occafioned  by  fuch  hit  mentioned  entry,  unlefs  they  ex- 
ceed 1  s,  Stat.  5  Ceo.  3.C  14. 

Killing,  carrying,  felling,  buying,  or  having  in  pof- 
fcflion,  a  paftriAfp  between  tehtuietry  12,  and  September  1, 
or pkrafani  between  February  I,  and  Oficher  1  ;  by  any 
perfon  qualified  or  not  qualified,  5/.  Stat.  2  Geo.  i.  e.  19. 
Ha  .A  ':>i°,  to  catch  fuch  game  between  July  1,  and  Augvfl 
31;  40/.  for  hawking,  and  20r.  for  each  partridge,  EflV, 
Stat.  7  Jac.  i.e.  I  I .  $  2. 

Keeping  or  ufing  grey-hounds,  fetting  dogs,  lurchers, 
havs,  o;  engines  10  kill  or  deftroy  game,  by  one  unqua- 
lified, 5/.  Stat*  5  Aw.  c.  14 — Keeping  or  ufing  the 
above  n;imcd,  or  any  other  dogs  or  engines  for  fuch  per- 
pofe  20/.  or  not  lefs  than  5  j.  St.it.  zzil  23  Cos .  2  .-. 

aj.  i>  " 

.  lra.ii?  a  bar'-  in  the  Jkttxv',  by  a  pcifon  qualified  or  j 
m^unlihcd ;    6s.  8</.  Stat.  14  W  15  H.  8.  c.  10.— 


Th  ee  months'  imprifonmcnt  or  20/.  (in?,  (fat.  1  Jjse. 
1. 1.  z-j. 

OfingSnirei  for  hares;  by  one  quilifi-rJ, or  anqoaK- 
fied  ;  one  month's  imprifonment  or  tor.  fine.  S>a •.  zz 
23  Cti.  2.  e.  25.  §  6.  deftroying  Game  with  engines  ; 
20/.  for  each  pheafant,  He.  S  at.  1  fae.  1.  e.  27. 

A  Ju'.ILe  rr  peace,  or  Lord  of  a  manor  within  his  ma- 
nor, m;iy  take  a  way  Game  ou:  of  the  poiTeflion  of  an  un- 
qualified  perfon.  Slut.  5  Ann.  c.  14.  §  4. — Unqualified 
perfons  having  Game  in  their  pofleilion  and  not  g  vingan 
account  how  they  came  by  it,  (hall  forfeit  from  20/.  co 
5 cr  fufier  confinement  to  hard  labnur  for  from  oce 
monrh  to  ten  days.  Stat.  4  ?3f  j  IV.         e.  z%.  §  3. 

Perfons  d e:\roy :r.g,  beyiog,  or  felling Game,informing 
nj^aiittt  othso  buying,  or  felling  Game,  or  offering  fo  to 
do,  to  be  indemnified.  Slat  5  Ann.  c.  14  §  3. 

Uling  dcg«,  guns  or  engines  for  taking  or  killing 
G  ::n?,  without  a  certificat:  ?ol. — Refufmg  to  p.cduce 
i  .  i.i'. n  r.  or  to  tell  his  true  name  and  place  of  abode 
to  a  certiSented  perfon,  50/.  Stat.  29  Gto.  3.  e.  50. 

By  the  yearly  mutiny-acts,  if  any  Officer  or  Soldier  mail, 
without  leave  of  the  lord  of  the  manor  under  his  hand 
and  feal,  deflroy  any  hare,  coney,  pheafant,  paitud^r, 
pigeon,  or  other  fowl,  poultry,  or  ftth,  or  h»s  Majcrty's 
Game,  and  be  convicted  thereof,  on  oath  of  cne  witnefs, 
before  one  Juuicr  ;  every  orii.cr  fo  ofienci  ig  (hall  forfeit 
5  t  to  the  puor,  ana  the  commr.iding  oflicer  upon  the 
'  place,  far  every  offence  committed  by  any  foldier  under 
his  comnnnd,  (hall  forfeit  no  <.  in  like  manner.  And 
if  upon  «.cn vidian  by  the  jauices,  and  demand  made 
thereof  by  the  conflable  or  overfeers  of  the  poor,  he  (hall 
not  in  two  days  pay  the  faid  penalties,  he  thail  forfeit  his 
commiflt;  n.  Bam  J. 

By  Stat.  \i£  5  IK.  3 .  c.  23.  §  10,  It  is  provided,  that 
whereas  great  mifchief*  do  enfueby  hfeiivr  trade/men,  aj>- 
vtiees  and  other  diffolute  perlons,  negleftirg  their 
trades  and  employments,  who  follow  hunting,  (idling, 
and  other  Game,  to  the  ruin  of  themfclvcs  and  damage 
of  their  neighbours,  therefore  if  any  fuch  perfon  ihall 
prefume  to  hunt,  hiwk,  fi'.h,  cr  fowl  (unlefs  in  com- 
I  pany  with  the  mafter  of  fuch  apprentice  duly  qualified) 
he  (hall  not  only  be  fuhject  to  other  penalties  (according 
to  the  v;rious  ftatutes,)  but  if  he  be  profecuted  for  trefpafs 
in  coming  on  any  perfon's  lands,  and  be  found  guilty, 
'  the  plaintiff  fball  not  only  recover  damages  againil  him, 
but  alfo  full  coits. 

An  unqualified  perfon  mny  go  out  to  beat  the  hedges, 
bufhes,&7V.  wkh  a  qualified  perfon  ;  and  to  fee  the  G<<rne 
pur(ued  or  deltroyed  ;  provided  the  unqualified  perfon  hzt 
no  ^un  or  other  engine  with  him  for  the  ileltruflion  of 
tneGame;  without  being  fubjret  to  any  penalty.  R.v. 
Newman,  Left.  178:  B>rn.  J.  tit.  Game,  IV. 

Two  per  tons,  uiing  a  gre>  hound  tognher  to  deltroy 
Game  cannot  beconvictcd  in  feparate  peniltics  under  flat. 
5  Attn.  t.  14.  §  4;  for  it  is  only  o*e  offence,  and  the  \ia- 
giftrate  (houlo  only  conviit  them  in  one  penal  y.  4  'In  n 
Rtf>.>  ?e).  So  if  a  n  an  not  qualified  goesa  hunting  and  killi 
never  fo  many  hares  on  the  fame  day,  it  is  but  one  of- 
fence, and  the  ftatuteimpofes  the  penalty  for  the  keeping 
and  ufing  the  dogs  and  engines,  :md  not  for  filling  the 
Lares.  10  MA.  26  :  Com.  Rep.  274.  and  Rojt's  r.o,\s  p.  27*. 
Coup.  640. 

In  an  Aflio*,  e*i  tax,  on  the  G*me  laws,  it  is  fuffict- 
en:  to  lay  ma  a  perfon  is  not  fwa^ficd  generally,  with- 
out 
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nut  fhcwing  thai  he  hid  no»  i 
estate which  makes  a  qualifies 
on  Ce»*>:3ictu  it  is  neceflhry  thai 
be  negi 
averred 
cations 
cauie  it 
no  fuch 
the  J 


dtati 


cr  fUrts  Came  in  on 


that  the  defendant  had  not  the  particular  cjualifi- 
nemioned  in  the  llatute  22,  &  23  C.  z  ;  be- 
mud be  made  uu:  before  the  Jurtke  thur  he  had 
qualtfi cation  as  the  law  requires ;  and  therefore 
ce  ou^ht  10  return  tint  he  had  no  manner  of 
qualification,  before  he  can  convict  the  defendant.  See 
i  jW.  J48:    2  1415:    1.         0;  U#^A 

345  :  But  the  cviJwe  need  not  (.aid  indeed  how  can  h'?> 
negative  every  fpecific  qualification.  I  SFwvs  Riff,  125* 

A  pcrfon  was  eonviftcd  before  a  Juflite  of  peace  upon 
ihe  fbiute,  for  keeping  3  gun.  not  baring  too/,  fa  m 
and  the  conviclion  being  removed  into  />,  R.  ivn<t]n  lihcU 
for  no?  faying  •uN&ra  the  defendant  had  not  100/,  aye.tr; 
for  it  mighr  be  he  had  fueh  cliate  at  tlie  time  when  he 
kept  the  gun,  though  not  at  the  conviction,  and  the  of- 
fence and  time  ought  to  be  certain  lya'ledged.  J  Mini.  2S0. 

To  convict  an  offender  there  mufc  be  an  information 
on  oath,  and  afummons  to  appear,  z  Ttant.  I>.  R.  34,  77, 
lot.  The  informer  mull  b"  fivorrt,  and  examined  in 
the  ptelence  of  ib.c  defendant  ;  and  it  is  not  fnjHcient  if 
Jm  deposition  pre vlou fly  made  is  reai  oyer  in  the  defend, 
ant's  prefence.  J  Term  Rrp,  125 
on  his  own  confeition  before  a 
informer  cannot  be  a  witnefs. 
340.  Thefe  offences,  where  tl 
jurisdiction,  are  not  ind  [cubic. 

In  an  afticn  of  dtbt  Gttftat. 
and  uHni?  a  *be  to  kill  the  Gam 


.  Or  I 


may  be  convicted 
ret.  546.  The 
«>V5tS:  Mb. 
have  fummary 


'Jin,  t.  14.  for  keeping 
it  is  uicciLry  to  (hew 
what  fort  of  dog  it  was.  zCtm.  Rsfi.  57c.  The  word 
Hbtttld  is  not  fumcicn:ly  defcriptive,  not  being  mentioned 
in  the  ibture,  2  Stra.  1126.  Se*  Rj/eU Cm.  Rsp<  577, 
hi  ti. — Keeping  a  forbidden  dog  is  penal,  though  he  is 
not  ufed  ;  keeping  and  ufing  are  d,ilUnc\  offences.  Stra. 
406  ;  Gale/.  I  j  5* 

lifecms  that  an  Apothecary  is  not  an  inferior  tradefman 
within  the,/?/?/.  4^5  W.  $.  c,  23.  $  to  :  though  rhc  word 
Jnftrior  fcems  applicable  rather  to  the  man  than  to  the 
trade;  fo  that  twoperfons  of  the  fimc  traJe  may  be,  one 
fuperiorT  and  the  other  inferior.  2  IVilf.  70  :  Bum  J.  tit* 
Game*  IV,  A  humfman  going  out  with  hounds  without 
his  mailer,  U  not  a  diffulute  perron  within  the  meaning  of 
that  2c"l.  He  may  however  be  a  trefpaflcr  ;  but  if  the 
damages  recovrred  at'ainil  him  are  under  40  he  fhall 
not  be  liable  to  full  colts,  a  B!acL  Rrp.  900. 

IIL  Otft  GenkRal  Remark  on  this  fubjecl  is  the  mofl 
forcible  ftatement  of  the  grtatefl  hardmip  impoled  by  the 
Game  Jaws;  and  which  might  probably  be  remedied 
without  great  inconvenience.  Though  a  freeholder  of 
kfs  than  ico/.  a  year,  £tfr,  is  forbidden  to  ki]J  a  par- 
tridge, even  upon  his  own  cltate,  yet  nobody  elfe  (nor 
even  the  lord  of  the  manor,  unJcfs  he  hath  a  grant  of 
free  warren)  can  do  it  without  committing  a  trclpalsanJ 
fuhjeciing  bimfelf  loan  action.  4  CVfcai     33-  H.2. 

If  a  man  Aarts  any  Game  within  his  own  grounds  and 
follows  it  into  anrr.her's,  and  kills  it  there,  in*  property 
remainf  in  himfcff-  1 1  75-    Aad  thh  h  S^und«« 

on  reafon  and  natural  jufti.c :  for  the  property  coniiih 
in  the  poffcflion  }  which  pofieflion  commences  by  the  finJ- 
iug  it  in  his  own  liberty,  and  is  continued  by  the  imme- 


or  warren,  tiui  propcrtv  r 3 i : it r:om  priviJeg^p  no^ 
being  changed  by  the  aO  of  u  mcsc  ftraWg^r*  Or  if  a 
m.m  flarts  Gime  on  another^  private  grounds  and  htEls 
it  there,  the  property  belongs  id  him  in  whofe  ground  ir 
was  ki!:e<lp  becau^  it  alfo  ll.v  tt'd  rherf,  ti:e  LroperJy 
arifing  r&tUntfoli :  Lmri  flaym*  a  5  1 .  Whereas  if,  after  be- 
ing itar:cd  there,  it  is  killed  in  the  *raWr  of  a  third  perfon, 
the  preperty  belongs  not  to  the  owner  of  ihs  firSl  ground, 
bttAuTc  the  nropsrty  is  local ;  nor  yet  m  the  o^ncr  of  the 
fec  und,  becauie  it  was  not  flatted  in  his  f«it;  but  it  vefts  in 
the  prrfon  "ho  ftarted  and  killed  it  ;  though  guilty  of  a 
trefpafs  againll  both  the  owners-  Let  J  fiaym.  ii  :  7  Af*v/. 
IS,— Sic  z-Cm*.  419,  and  Mr.  CJr/^Wi  note  there;  in 
wliich  he  obferyes  that  chefediftinctiotis  never  coul<:  ha^e 
e\iiled»  if  the  doctrine  were  true,  thu  ail  the  Game  was 
ihc  property  of  the  king,  for  in  that  cife  the  maxim  nr 
&if>:ij!i Jure  /*fljr;or  tji  c&4iiiopi$4&fift  niufi  have  prevailed, 
z  C&mm.    27.  II.  mljmi 

The  Common  Law  allows  the  hunting  of  foxe&i  and 
Other  ravenous  b^afts  of  prry,  in  the  ground  of  ano-itr 
pcrfon  j  though  a  nun  may  not  dig  and  break  the  ground 
to  un-earth  them,  without  licence  \  if  he  doth,  the  owner 
of  ihe  ground  may  maintain  an  action  of  trrfpafs  for  it. 
2  R$V..  538;  Cri.  y*c.  321.      An  action  w;ts  brouglit 

./.in;  a  pc-f^n  fur  cjuenrig ajio  iicr  warren  t  tbc 

defcnd.int  pleided  tliat  there  was  a  pheafanc  on  his  land, 
end  his  hawk  purfurd  it  into  tlie  plaintiff's  groand  ;  it 
was  refolvcd  that  thu  doth  not  amcunt  to  a  f^tii:icnt  juf- 
tilieation,  for  in  this  cafe  be  can  only  foliow  his  hawk, 
and  not  take  thc^uw.  Pop*),  162.  Though  it  is  faid  to 
be  othcrwife  where  the  fail  of  ihe  plaintifl  h  not  a  iwr- 
ren,  2  Re!.  Mr,  567.  If  a  man  in  hunting  liars  a  hare 
upon  his  own  ground,  and  follows  and  kills  it  on  the 
ground  fjf  another,  yet  ftilJ  ihe  hare  is  Mi  own,  becaufe 
of  the  fVelh  fuk  ;  but  if  a  mm  Jtsrts  a  h^re  upon  ana- 
ther  pcrfonT8  ground,  and  hunts  and  kills  it  ihere,  he  is 


perfon  cannot  j 
R-M.  ;r7, 
A  perfon  ma 
i^urd:;  over  th 
than  is  necefTar 


gro^ud  ofancthcr,  fuch  other 
;  of  his  dogs;  as  appears  by  a 

efpafs  in  following  a  Jb.r  wiik 
f  another,  if  he  do  no  more 
fox;  beeaufc  foxes  are  noxious 
See  NkMw  v,  B,^.rt  2  R% 


ammaJ?.  t  ltrtn  Krp.  3^4.    See  A 

Gam::  RfiErER]  One  who  Jus  the  care  of  keeping 
and  pre fei  ving  the  Game,  being  appointed  thereto  by  a 


iced  by  the  present  qua- 
25  j  and  various  regn- 
ing  them  by  fubfrquent 
loi  to  he  in  force  in  Icmc 
a  fubjeel  inlcreUing  to 
hem  aLcording  to  their 


Lrrd  of  a  Manor. 

,  Jificntion 
I  lations  hi 
;  flatutea, 

degree  at 
^  Spoitfme 

'  chmnology,  wiJi  be  acceptable. 

The Jat.  22  .23  CV.  a.r.  25,authorif,s  Lcrds  of  ma. 
nors  of  the  degree  of  nn  etqujrc  to  appoint  under  their 
hands  and  feats  Game- keepers,  who  fhall  have  power 
within  the  manor  10  fciae  guns  degs,  nets,  ar.d  engines 
kept  by  unqualified  peifousT  to  driiroy  Gattic  ■  ar.d  bv  a 
wairant  from  a  Juflicc  of  peace,  to  fcarch  in  the  dav 

time 


GAME-KEEPER. 


GAMING. 


time  ihe  houfes  of  unqualified  perfons  upon  good  ground 
of  fufpicion,  and  to  fei*c  for  the  ufe  of  the  Lord1,  or  to 
deflroy  guns,  dog*,  nets,  Ctfe.  kept  for  the  deftructien  of 
die  Game,  Tbi*  Ihtute  does  not  limit  the  number  of 
tliofe  to  whom  fuch  power  and  authority  may  be  given. 
The 4  fcf  s  //  •  M.  c.  23,  J  4,  gives  to  chefe  Game- 
keepers the  fsssne  protect ion  in  refilling  oiFenders  in  the 
t^ghtthne,  a*  the  law  affords  to  the  keepers  of  amicnt 
lurks.  The  flat.  5  Atk9*:CA  t.y  §  44  permits,  any  lord  or 
lady  of  a  tn .1  n or  10  empower  G a me- keepers  to  kilt  Game 
within  the  manor. 

The  fiat.  9  Attn*  c.  25.  §  t,  enacls,  that  nolord  or  lady 
of  a  manor  fluil  appoint  mere  than  one  Game-keeper, 
within  fine  ttiMi.ir,  the  power  of  kiting-  tSaaie  ;  ! 
hts  name  /hall  be  entered  with  the  cleak  of  the  peace. 
And  by  JIjt.  3  (h».  I.  f.  1 I,  the  Game -keeper  who  mail 
hav*  the  power  to  kill  Game  within  the  manor,  iliall  ci- 
ther be  a  qualified  perfon,  a  domcltic  fcrvant,  or  a  per- 
fon employed  to  kill  for  rhe  fole  ule.  of  the  Lord  or  Lftdy 
of  the  manor.  The  only  ufe  of  appointing  a  qualified 
perfon  a  Game-keeper  ii,  to  give  him  the  power,  as  be- 
fore defcribed,  of  feiziug  the  dogs,  guns,  and  other  engines 
of  unqualified  perfon)  within  the  manor. 

Byfiat.  3  GVo.  I,  e.  u,  no  Lord  of  a  manor  is  to  make 
or  appoint  any  perfon  to  be  a  (2km€-&t$trt  with  power  to 
take  and  kill  bare,  pheafaniT  partridge,  or  other  game, 
unlefs  fuch  perfon  be  qualified  by  law  fo  to  do;  cr  be  truly 
and  properly  a  fervant  to  the  laid  lord,  or  immediately 
employed  to  take  and  kill  gam?  for  the  fote  ufcor  benefit 
of  the  faid  lord  :  and  any  perfon  not  qualified,  or  not  em- 
ployed as  aforcfaid,  who,  under  pretence  of  any  quali- 
fication from  any  lord  of  a  manor,  (hall  take  or  kiJl  any 
hare,  &t.  or  keep  or  uie  any  dogs  to  kill  and  dellroy  the 
garr;ct  fhatl  for  every  fuch  offence  incur  fuch  Icricitures, 
pains,  and  penalties,  as  are  inflicted  by  the  fats.  5  Ann.c. 
14:9  Ann.  e.  25.  By  this  laft  flat  ate,  no gttmr -keeper  can 
q  u  Hi  ly  any  per  fo  n  to  ki  3 1  gam ,  or  to  kee  p  g  u  n  s ,  dogs,  . 

Where  game-let ftr.*  ought  to  have  a  Jurtice  ol  peacc^s 
warrant,  to  take  away  guns  from  unqualified  perfons,  fee 
Corah.  30c. 

By  fiats.  25  Geo.  3.  c.  e«  ;  31  Geo.  3,  c .  z  \ ,  every  depu- 
tation of  a  Game-keeper  fh.ill  be  entered  with  the  Clerk 
of  the  peace  of  the  county  in  which  the  manor  lies  ;  and 
for  a  certificate  thereof  mail  be  charged  one  guinea. 

By /tat*  c  Amu  e.  14.  §  4,  any  Juitice  of  peace  may 
within  his  county  take  either  game,  or  dogs,  and  inllru- 
ments  kept  for  the  dcflruc'ticn  or  Gnmf,  from  unqualified 
perfons,  and  retain  them  for  his  own  ofe.  But  it  has 
been  decided,  that  though  Game- keepers  are  liable  to 
t  he  lame  penalties  as  unqualified  per  Ions  for  killing  Game 
out  of  their  refpeclive,  manors,  yet  no  one  is  julttfied  in 
taking  from  them  their  dogs  and  guns  when  they  are  out 
of  the  limits  of  their  lord's  manor,  even  in  purfuit  of 
Game,  z  Jt'df.  387. 

No  Lord  of  a  manor  can  grant  to  another  perfon  the 
power  of  appointing  aGatae-ker^er,  without  a  convey- 
ance alfo  af  the  manor-  A  rigttt  to  a  manor  cannot  be 
tried  in  a  penal  action  under  the  Game  taws,  5  Te<m 
19.  This  power  of  appointing  a  Game-keeper  has,  no  j 
doubt,  introduced  the  very  erroneous  noiion,  that  a  lord 
of  a  manor  has  a  ptcufiar  right  to  the  Game,  fuperior  to 
that  of  any  other  I  md  owner  within  the  manor,  although 
Ijte  eftate  of  fuch  land  owner  be  a  fufficlent  qualification 
to*  entitle  him  to  follow  the  amufcmer.es  of  a  Iportfman. 


j  Game  -keepers  ive  have  fcen,  were  firft  created  by  fat, 
22  lJ  23  Car.  z-  r  25  ;  by  the  preceding  qualification  aftr 

j  7/*'.  i.e.  1 1,  their  power  wai  given  to  the  conlUble 

I  and  headborough  ;  and  it  feemsth£t  it  was  transferred  to 
the  perfons  appointed,  by  Lords  of  manors  for  no  other 

I  reaLn  than  becaufe  it  was  probable  they  were  the  mott 
intercfted  in  the  prefrrvation  of  the  Gifnie,  by  having  in 
general  the  mofl  ex  1  en  live  range  topurfueitin,  vie.  upon 
their  own  eflates  and  watles.  And  the  dat.  32^23  Cat. 
2.  £.  25,  appears  to  he  the  firifc  inllance,  either  in  our 
(latutes,  reports,  or  law  treatifesin  which  Lorda  of  ma- 
nor* are  djAiuguifhed  from  their  laud -owners  whh  regard 
to  1  he  G  ame.  2  Cc mm.  4 1  g .  *. 

Appoiktmcnt  cf  a  Game  icret ex,  by  a  Loan  of  a- 
Makor. 

"y^  O  all  People  /u  ny/^w  thtf*  pnftnts  JhaU  tm*t  J.  T. 

JL  hrd  A.  hrd  cf  the  maw  of  B.  lit  tht  remit?  6j\  Ac. 
ba  v:  {iy  'virtue  of  fever  nl  a&s  cf  parliament  lately  mide  j\r 
tJke  prftryatim  of  the  Gam*)  mmin&tcd,  autb&riftd  and  ap- 
pohtftdi  and  tbefe  prtfenti  do  nominate,  auiferift.  and  4tp* 
r6.:ni  E.  D.  ice  ts  be  my  Gamekeeper  <f  w;d  wthbi*  my 
majitr,  Sic*  in  tbx  cwnty  ef\  &z.  aftrefaid^  lahb  full  pettier 
and  autbifitj,  according  to  the  direRhn  of  the  ftatute*  in  that 
<afe  made,  to  kilt  Game  Jlr  n:j  ufe  \  and  to  take  and  Jkixe  all 
fab  gmu ,  grty&Mndty  fettosg  dogtt  and  other  dogs,  ferret $t 
trammels*  bays*,  or  ether  netjrfiiarts  or  engines,  for  the  fating 
killing  er  defining  *f  barei3  pheafastls,  partridgest  or  other 
Gatxr,  tmvilbia  tbejhid  tmusr,  »f»  &e.  and  tht  precineJt 
thereof,  ptall  he  kept  or  uf  dhy  any  perfon  or  peifat  nit  ic- 
galfy  ^.'ta/ified  t<s  da  tbe  feme 's  mid  farther  to  a3  and  do  all 
and  every  thing  and  things  xbicb  belong  to  thetfjice  of  a  Game- 
keeper, pui/ftatit  to  tbe  dirctlhntf  the  /aid  adi  of  parliament, 
during  my  toili  end  fifeaftnrt  ifor  'which  thh  jhall  he  bujfaf* 
fieieni  warrant.    Given  under  my  hand  ami ftait  &C. 

GAMiNG,  o ft  GAMES  UNLAWFUL,  Ludi  *m, 
Th?  paying  at  tables,  disre,  cards,  tyc.  King  Ed.  JiL 
in  the  59th  year  of  his  reign,  injoined  the  exercife  of 
Hiooting  and  of  artillery,  and  forbad  the  carting  of  ihc 
bar,  the  hand  and  foot- bails,  cock-fighting,  &  alios  tudit 
vants ;  but  no  effccl  followed  from  it,  till  they  were  fume 
of  them  forbidden  by  acl  of  parliament.  11  Rep.  87.  In 
the  aS^j  of  Hen.  VI If  proclamation  was  made  again fl  all 
u  11  lawful  games,  and  cam  millions  awarded  into  all  the 
counties  of  England,  for  the  execution  thereof;  fo  that 
in  alt  places,  tables,  dice,  cards  and  bowls,  were  taken 
and  burnt.  Stag's  Jn>ia!sf  527.  At  krj  s;th  by  fat,  y^H. 
8.  e.  9,  the  LegilUture  interfered  i  and  J  unices  of  peace, 
and  head  officers  in  corporations,  are  by  that  act  im pow- 
ered to  enter  houfes  fulpecled  of  unlawful  Games  ;  and  to 
arrelt  and  Imprifon  the  gajmefters^  till  they  give  fecurity 
not  to  play  for  the  future :  alfo  the  perfons  keeping  on* 
1  naKrng-hQufti,  may  be  committed  by  a  juilice, 
until  they  find  futettes  not  to  keep  fuch  houfes ;  who  fhall 
forfeit  40,-.  and  the  Gamefter*  6r.  8  d.  a  time:  and  if  the 
King  liccnle,  the  keeping  of  Gaming- houfes,  it  is  again tl 
law,  and  void. — The  fume  ftatutc  alfo  provides  that,  no 
artificer,  apprentice,  labourer,  or  fervant,  (hall  play  at  any 
tabfe*,  tennis,  dice,  cards,  bowls,  oat  of  Cbrifimas 
time,  on  pain  of  20  r.  for  every  oiftnee  ;  and  at  Cbrift- 
mat,  they  arc  to  play  in  their  mailer's  houfe,  or  prefence: 
but  any  nobleman,  or  gentleman,  having  loo/,  per  an- 


GAMINC. 


ntfm  eftate,  may  licenfe  his  fcrvants  or  family  to  play  with- 
in the  precincts  of  his  houfc,  or  garden,  at  cards,  dice, 
tables,  or  other  game*,  as  well  among  themfelves,  as 
others  repairing  thither.  This  a£l  is  to  be  proclaimed 
once  a  quarter,  in  every  market-town  by  the  refpecYive 
mayors,  &e\  and  at  every  aiTjfesand  fefiions. 

A  perfon  was  convicted  of  keeping  a  cock  pit:  and 
the  Court  refolved  it  to  b?  an  unlawful  Game,  wi  hinthe 
flat.  %  %  Hen.  8.  c.  9,  and  fined  him  40..  a  day.  Kth.  510. 
But  if  the  guefls  in  an  inn  or  tavern,  call  for  a  pair  of 
dice,  or  tables,  and  for  their  recreation  play  with  them, 
or  if  any  neighbours  play  at  bowls,  for  their  recreation, 
or  the  like,  thefe  arc  not  within  the  flatute  ;  if  the  boufe 
be  not  k'-pt  for  Gaming,  nor  the  Gaming  be  for  lucre  or 
gain.  Dot:  e.  46 

By  the/?<7.'.  ib  Car.  2.  c.  7,  if  any  pe  fon,  of  what  de- 
gree foevrr,  lhall  by  fraud,  deceit,  or  unlawful  device, 
in  playing  at  c»tds,  di*.e,  tables,  bowls,  cock  fighting, 
horfc-r^r^s  foot-races,  or  other  Games  or  pailitnes,  or 
bearing  a  Ihfre  in  the  Hakes,  betting,  £sV.  win  any  mo- 
ney, or  valuable  thing,  he  fliall  forfeit  treble  the  value, 
one  rrmiety  to  the  crown,  and  the  other  to  the  party 
grieved,  profecution  being  in  fix  months;  in  default 
whereof,  the  iait  mentioned  moiety  ts  togo  to  fuch  other 
pcifon  as  will  prole. ute  within  one  jejr,  ty'c.  And  by  the 
laid  llatute  if  any  perfon  (hall  play  at  cards,  &c.  other 
than  for  ready  money;  or  bet,  and  fhall  lofe  above  100 /. 
atone  time  or  meeting,  upon  lick  (  *  c.  ticket)  he  lhall 
not  be  bound  to  make  it  good,  but  the  contract  or  ttck 
and  lecurtty  fhall  be  void,  and  me  winner  (hall  forfeit 
treble  the  value. 

By  the  fat.  9  Ann.  (a/.  1 4,  all  notes ,  bills,  bogds.  judg- 
ments, mortgage^  or  otbe>  ftcurities,  given  for  money  won 
by  playing  at  cards,  dice,  tables,  tennis,  bowls,  or 
other  Games  ;  or  by  betting  on  tr.c  fides  of  fuch  as  play 
at  any  of  ihofc  Games,  or  for  repayment  of  any  money 
knowingly  lent  for  fuch  gaming  or  betting,  fhall  be  void  : 
And  where  hn?s  are  granted  by  fuch  mortgages  or  fecu- 
rities,  they  lhall  go  10  the  ne.vr  perfon,  woo  ought  to 
have  the  fame  aiSf '.he  grantor  were  actually  dead,  and 
the  grants  had  been  ma^c  to  (he  pet  fon  fo  intitled  after 
the  death  of  the  perfon  fo  incumbering  the  fame.  If  any 
perfon  playing  at  cards,  dice,  or  other  Game,  or  betting, 
fhall  hfe  the  value  if  10 1,  at  one  time,  to  o>.e  or  more  perfon /, 
and  /ball pay  the  money t  he  may  recover  the  money  lofl  by  ac- 
tion of  debt,  within  three  months  afterwards;  and  if  the 
lefer  do  not  fue,  any  ether  fc/on  may  do  it,  and  recover 
the  fame,  acd  table  the  value  -ait'*  colts,  one  moiety  to 
the  proiecutor,  and  the  other  to  the  poor:  And  the  per- 
fon profecuted  Hi  all  aiilwcr  upon  oath,  on  preferring  a 
bill  to  discover  what  fums  he  hath  won. — Perfons  by 
faud  or  ill  prafiice,  in  playing  at  cards,  dice,  or  by  bear- 
ing a  fhare  in  the  flake*,  tifc.  or  by  betting,  winning  any 
fan  aloxe  to  I  fhaH/W/e//  fie  timet  the  value  of  the  thing 
won,  and  fufjer  jitcb  infamy  and \oywxl  pttnijbment,  as  in 
c'ufes  of  ivil/nJ  pe'juiy,  being  convicted  thereof  on  indict- 
ment or  information  ;  and  the  penalty  fhall  be  recovered 
by  action,  by  fuch  perfon  as  will  fue  for  the  fame.  And 
if  any  one  flail  esffcult  and  beat,  ox  challenge  to  fight  any 
other  perfon,  on  account  of  money  won  by  gaming,  upon 
conviction  heieoi,  tie  fhall  Jorfat  ail  hss  goods  and  Jijfer 
tmprifonment  for  r~o  years.  Alio  by  this  llatute,  any  two 
or  mere  Jull  ces  o;  peace,  may  caufe  fuch  perfons  to  be 
brough;  before  ibem  as  they  futpect  to  have  no  vifiblc 


efiates,  l£e.  to  maintain  them  ;  and  if  they  do  no:  make 
it  appear  that  the  principal  part  of  their  expences  is  g  >i 
by  other  means  than  gaming,  the  J  unices  fhall  require  fe- 
curities  for  their  good  behaviour  for  a  twelvemonth; 
and  in  default  of  fuch  fecurity,  commit  them  to  prifon 
until  they  find  it :  And  playing  or  betting  during  the 
time,  to  the  value  of  20s.  fhall  be  deemed  a  breach 
of  good  behaviour,  and  a  forfeiture  of  their  recogni- 
zees. 

Where  it  fhall  be  proved  before  any  Juftice  of  peace, 
that  any  perfon  hath  ufed  unlawful  games  contrary  :o 
Stat.  33  He."..  8.  c.  9,  the  Juliicemay  commit  fuch  ofh  1- 
der  to  prifon,  till  he  enter  into  a  revOgnifance  that  he 
fhall  not  from  thenceforth,  at  any  time  to  come,  play  at 
any  unlawful  Game.  Stat.  2  Gev.  2  cap.  28. — For  better 
preventing  exceffive  and  deceitful  gaming  ;  the  ace  of 
hearts,  faron,  baffet,  and  hazard,  are  declared  to  be  lot- 
teries by  cards  or  dice ;  and  perfons  felting  up  thefe gtimes 
are  liable  to  the  penalty  of  200/.  And  every  perfon  who 
fhall  be  an  adventurer,  or  play  or  flake  therein,  forfeits 
50/.  Likewife  the  falc  of  any  houfe,  pla:e,  is'c.  in  the 
way  of  lottery  by  cards,  £/r.  is  adjudged  void,  and  the 
things  to  be  forfeited  to  any  perfm  that  will  fue  for  the 
fame.  12  Geo  2.  cap.  28. — The  game  of  paffage,  and  all 
other  games  with  one  or  more  dice,  or  any  thing  in  that 
nature,  having  figures  or  numbers  thereon,  (back-g-sm- 
'  mon  and  games  now  played  with  tho  e  tables  only  ex- 
I  cepted)  fliall  be  deemed  games  or  lotteries  by  dice,  within 
the  flat.  12  Geo.  2.  c.  2S  :  And  fuch  as  keep  any  ofii.e  or 
table  for  the  hid  gamt,  tffc.  or  play  thereat,  ate  fubjeft 
to  the  penalties  in  that  act.  Stat.  13  Geo.  2.  cap.  19. 

Playing  at,  or  keeping  any  houfe  or  place  for  playing 
at  the  game  of  roulct,  othcrtvife  roly-poly,  or  any  other 
game  with  cards  or  dice  already  prohibited,  incurs  the 
penalties  in  Stat.  12  Geo.  2.  cap.  28.  Perfons  Jofing  to/, 
and  paying  the  fame,  may  fuc  the  the  winner,  and  reco- 
ver the  fame  with  cofls  :  And  on  a  bill  in  equity  the  court 
may  decree  the  fame  to  be  paid.  The  perfons  who  have 
jurildiclion  to  determine  informations  on  the  flatutcs 
again  ll^aw/ar*,  may  fummon  witnefTcs,  who,  on  refufing 
to  appear  and  gi\c  eviJence,  fhall  forfeit  50/.  No  pri- 
vilege of  parliament  fliail  be  allowed  on  profecutions  for 
keeping  a  Gaming-houfe.  Perfons  loflng  or  winning  to/. 
at  enc  time,  or  20/.  in  24  hours,  may  be  indicted  and 
fined  five  times  the  value  to  be  paid  to  the  poor.  Stat.  18 
Geo.  2.  c.  34. 

By  fat.  10  Cm.  i.e.  24,  If  any  perfon  licenfed  to 
fell  liquors  fhall  knowingly  fuffer  any  gaming  in  their 
houfe  or  grounds,  with  cards,  dice,  draughts,  fhuf- 
fie  boards,  miflhlippi,  or  billiard-tables,  fkmles,  or 
ninepins,  by  any  'fc-imeymcn,  labourers,  fcrvants,  or  ap- 
prentices, he  flsall  forfeit  40/.  for  the  firll,  and  10/.  tor 
every  fubfequent,  offence;  three-fourths  to  the  poor,  and 
one-fourth  to  the  informer. — Any  journeyman,  &e>,  fo 
gaming,  fh  ill  forfeit  from  20  j.  to  5  s. — No  certioari  to 
be  granted  ;  but  appeal  given  to  the  next  Seflions;  and 
pcrlons  punilhcd  by  tins  aft,  not  to  be  punifhej  by  any 
orher  law. 

See  the  fat.  25  Geo.  z.c.  36,  againil  unlicensed  houfe* 
for  mulick,  cmcini;,  &flr.  the  keeper  of  which,  lhall  for- 
feit tcoA  and  further  this  D;C>.  title  Bavdy  b^'e:  Play 
bwfes ;  and  1  Salk.  344,  5  :  5  Mod.  1 3  :  Mid.  La.  12;. 

From  the  above  lUtuies  and  the  fevcral  determinations 
in  the  books,  it  may  be  obferved,  that  at  common  la  v, 
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playing  at  cards,  dice,  EsV.  when  practifed  innocently, 
and  as  a  rccreaiion,  was  no:  unlawful.  2  Vtnt.  175.  But 
common  gaming  A?omfes  were  always  confidered  as  nuifances 
in  the  eye  of  the  law.  1  Hazvk.  P.  C.  c.  75.  $  6  :  anJ  as 
the  practice  was  found  to  encourage  iuienefs  and  de- 
bauchery, the  flat.  33  //.  8.  e.  9,  was  paflcd  to  rcftrain  il 
among  the  inferior  Ion  of  people.  And  on  this  (latute 
'  ,  hid  a  writ  to  remove  brAing-allies  as  common  nui- 
i.inces.  3  K-.l:  46$.  Gentlemen  were  however  ftill left  free 
to  purfue  their  pleafure  in  this  way,  until  the  fiat.  16  Car. 
2.  c.  7  ;  the  preamble  of  which  ftaies  the  inconveniences 
to  be  remedied  as  ariling  from  the  immoderate  ufe  of 
Gaming.  The  provifions  of  this  (latute  however  were 
foon  found  to  be  infumcient ;  and  the  fiat.  9  Ann.c.  14, 
was  made  for  the  mors  effectually  fuppreffing  this  per- 
Bid  is  vice.  The  fubfequent  ftattttct,  already  enume- 
rated above,  fuperadded  further  penalties  to  rellrain  this 
fafhionable  crime  :  which  may  (hew,  fays  Blackjhnty  that 
our  laws  ag-inll  Giming  are  not  fa  deficient,  as  ourfelves 
and  our  magi:lra;c>  in  pulling  thofc  Laws  in  execution. 
4  L\:»  t.  »73* 

Betting  on  Ixnfe-racts  is  within  the  general  words  of  the 
/?.?/.  9  Am.e.  14;  (other  Game  whatfoever;)  2  Stra.  1 1 59: 

2  li'ilf.  ->oj.  See  Black.  Rt->.  706,  and  this  Diet.  tit.  Horfe- 
races.—So  is  Cricket.  1  Wt'f.  part  1,/.  220.  So  is  a  foot- 
race :  and  a  foot-man  running  again  A  time  is  afoot-race: 
bu:  to  bring  it  within  the  Aa  ute,  it  mull  appear  that  a 
pcrfoa  was  engaged  in  fuch  Game,  and  a  wager  was  laid 
on  his  fide.  2  IV Af  36. — Cut  on  a  wagrr  between  two 
perfons  on  the  lives  of  their  two  fathers,  the  winner  has 
been  allowed  to  maintain  an  action.  Burr.  2802. 

Where  twopcrfons  played  at  all -faun  for  two  guineas  a 
"am.*,  from  MomJop  evening  to  Tuefdaj  evening,  with- 
out any  interruption,  except  for  an  hour  or  two  at  dioner, 
the  plaintiff  loft  fourteen  guineas,  for  which  he  brought 
his  action  on  fiat.  9  Ann.  c.  14,  and  this  was  held  to  be 
mm  fi'ting. — One  time  in  the  ad  means  one  ftakc  or  bet ; 
aid  is  dillinguimed  from  one  fitting,  which  means  acourfc 
of  play  where  the  company  never  parts  though  the  party 
may  not  be  actually  gaming  the  whole  time.  2  Black. 
Rep.  Mid. 

On  a  conviction  for  Gaming  under  fiat,  q  Ann.  c.  14, 
the  judgment  is  only  that  the  defendant  is  ecu  A  flee/:  and 
the  C>urt  cannot  fri  a  line  of  five  times  the  value,  but  a 
new  action  mult  be  brought  upon  that  judgment  for  the 
iLifeiture.  2  S;ra.  1048. 

The  flatutcs  againil  Gaming  have  rendered  it  now  lefs 
frequently  ne.efi'ary  to  refort  to  Courts  of  Equity,  which 
tppear  to  have  often  intcrpofed,  prior  to  the  fiat.  16  Car. 
2,  far  the  purpofeof  retraining  the  winner  from  proceed- 
ing at  law  ag-inft  the  lofer  upon  the  fecurity  which  he 
had  obtained  for  the  money  won.  See  x^Vin.Ab.  S  pi.  I, 

3  :  2£/.  A>>  184:  Chan.  Rep.  47. 

It  u  obferv.ible  that  the  fiat.  t6  Car.  2,  declares  that 
the  ecp.tr *ft  br  money  loft  at  play,  and  all  fecuritics  given 
for  it  ftuil  be  utterly  void  ;  but  the  flat.  9  Ann,  confines 
itfclf  to  the  feeuritiv  for  money  won  or  lent  at  play.— 
L  jjon  which  it  has  been  determined  that  though  both  the 
Jcurity  and  thccon.raci  are  void  as  to  money  ^wiat  play, 
on!/  trie  fe.urity  is  void  as  to  money  lent  at  play  :  and 
taat  the  contract  remains,  and  the  lender  may  maintain 
hii  a:Uon  lor  it.  2  Bun:  1 077  :  2  Stra.  1249. 

The  llatute»  having  declared  the  fecurity  void,  a  bill 
•/  exchange  given  for  money  won  at  pl.-.y,  <anuot  be  re- 


covered upon,  even  by  an  indorfce  for  valuable  con- 

fideration,  and  without  notice;  the  original  vice  of  the 
confideration  affecting  the  feturiry,  even  in  the  hands  of 
an  innocent  and  bond  fide  holder.  2  Stra.  1155  :  flat*/, 
°36»73<>.  And  it  feems  that  if  money  be  paid  on  fuch 
fecurity,  it  may  be  recovered  back  :  for  payment  under 
a  void  fecurity  cannot  be  fupported  :  nor  does  the  limi- 
tation of  three  month*,  (w  ithin  which  time  the  Jofer  of 
money  actually  paid  at  the  time  it  is  lolt  mud  bring  his 
action  to  recover  it  ba«.k,  /  extend  to  payments  on  account 
of  fuch  void  fecurities.  Ambl.  269. 

For  further  matter  relative  to  Gaming,  fee  alfo  thi. 
Did.  titles  Lottery :  Nut/once  :  Wager. 

GANG-DAYS.  Dies  Lufitationis."]  And gang-Keek;  are 
mentioned  in  the  laws  of  King  Atbelfta*.  See  Rotatm 
Week. 

GAOL  and  GAOLER. 

G  sola,  Fr.  G.*oU,  i.e.  Caveola,  a  cage  for  birds ;  ufed 
mctaphoiically  for  a  prifon.]  A  flrong  place  or  houfc 
for  keeping  of  debtors,  and  wherein  a  man  is 
retrained  of  his  liberty  toanfwer  an  offence  done  againft 
the  Jaws:  Every  County  hath  two  gaols,  one  for  Debt- 
ors, which  may  b?  any  houfe  where  the  Sheriff  plcafci ; 
the  other  for  the  peace  and  matters  of  the  crown,  which 
is  the  County  GaA. 

I.  Of  Erecling  at.d  Repairing  Gaols. 

IL  fl  tuba:  Place,  and  at  zebofe  Charge,  Offenders  art 
to  be  committed ;  and  bow  tbey  are  to  be  healed  and  re- 
gulated. 

III.  Of  the  Offence  of  breaking  Gaol. 

I.  Gaols  are  of  fuch  univerfal  concern  to  the  Public, 
that  none  can  be  erected  by  any  lets  authority  than  an 
art  of  parliament.  2  Injl.  703  All  prifons  an  J  gaols  be- 
long to  the  King,  although  the  Subject  may  have  the  cuf- 
tody  or  keeping  of  them.  2  /«/?.  too,  £89.  It  is  faid, 
that  none  can  claim  a  prifon  as  a  franchise,  unlefs  they 
have  tUb  a  gaol  delivery  ;  and  thai  therefore  the  Dean 
and  Chapter  of  We/lmtnffer,  though  they  have  the  cuilody 
of  the  dvehcufe  prifon..  yet  as  they  have  no  gaol-delivery, 
mull  (end  a  kalcndar  of  ihe  priioncjj  to  Negate,  1  Salk. 
343:  7>/*/.  31. 

By  flat.  14  Ed.  3.  cap.  10,  it  is  enacted,  that  the  Sheriffs 
(hall  have  the  cuftody  of  the  Gaols  as  before,  and  lhall  put 
in  undcr-keepcrs  for  w  hom  ihey  will  anfwer.  This  ila- 
tute  is  confirmed  by  fiat.  19  H.  7.  cap.  10. 

Although  divers  lords  ol  liberties  have  the  eulrody  of 
prifons,  and  feme  in  fee,  yet  the  prifon  it(clfis  the  King's, 
pro  bono  pubis  co\  and  therefore  it  is  to  be  repaired  at  the 
common  charge.  2  hfi.  589 

The  Juitices,  or  the  greater  number  of  them  within 
the  limits  of  their  com  million,  upon  prcfentment  of  the 
Grand  Jury  at  the  afiizes(or  fcflions  ;  fiat.  1  -  Gto.  2.  r. 
29-  §  '3  i)  °f inc  infufheiency  or  inconveniency  of  the 
County  gaol  may  contract  wunanypcrl'on  for  the  building, 
fiaifbing  or  repairing  the  fame.  Stats.  11  £5*  1  z  H\%.  c.  19. 

l,  2.  The  expence  thereof  to  be  paid  b>  the  Treafurer 
out  of  the  general  county  rates,  fiat.  13  Geo.z.  §  29.  But 
this,  (by  faid  Stat.  tl  &  11  IK  3,)  not  to  extend  tu  gao.'s 
held  by  inheritance,  nor  to  charge  any  pecfon  in  any 
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town  or  liberty,  winch  h 
and  com  mi  in  oner  i  of  sir.ic 
fMmcnt  to  rhe  making  lis 

By  /I/it.  24.  GV«j.  ^y?.  2.  -  4,  ihejulii  at  thei  ge* 
neral  quarter  fefEion*,  or  ihe  tn*joi  c Tut  of  them,  not  be- 
ing left  trms  fevrn,  on  pr;f?..:;.:;'r>r  made  by  the  Grat  ti 
jury,  of  the infaffkieocy,  iaconverifcency,  oi  wanto/re* 
pair  of  the  gaol,  may  comotcl  for  [tie  building,  repair- 
ing, or  enlarging  the  fa  m  c :  r.r  for  erecting  iry  new  .  .  0! 
upon  any  fcite  within  two  milcj  from  1  hn  r  the  old1  gaol  \ 
an  J  in  that  cult  for  me  felling  die  old  g*ol,  and  the  fvhc 
tii  :cc     am)  . lj nir^c  >.  teionging  thereto. 

In  certain  cafe*  alio  Jufticv;  ma)  build  &  new  gaol  in  any 
part  of  thecouTiry;  whi  h  is  always  10  be  divided  U)to 
fcparaie  apartdients  nrslfa  divers  c,  1  veniences  (or  the  be- 
nefit ot  tht  health  and  morals,  of  the  priCnci**  Which  ire 
enforced!  by  Jim,  3  :  Geo.  3.  r,  46. 

11  Jufliccs  of  peace  may  nor  commit  fetalis,  and  other 
criminals  to  the  counts  j  in  London,  01  other  prifons,  but 
the  common  £f/«/r,  for  legally  they  cannot  imprifon  any 
where  L'u-,  in  -,ii.'  coupon  • C  L  t.  y.  1 1  y.  Ji«t  she 
houfe  of  correction,  atrd  inr  txidtttrj  <  i  the  fi^rijft  *f  Lyi' 
(font  arc  the  common  pritens  for  offender^  tor  the  b.cach 
of  the  peace,  tjfr. 

Byjlai.  c  //.  4  fa/,  is,  it  is  en^rlcd*  "That  none 
fhill  be  impufencd  by  nay  inittcoof  the  peace*  bat  only 
in  ihe  common  gaol,  Otvtog  to  lord*  and  others t  who 
have  ^(/.r,  their  frandhife  in  ibis  cafe," — This  lUtute  i> 

fin  the  court  '■  l  ilivf'i  Ikii'ik  fv. .  y  rc^jin't  to  sry 
prjj  .n  nfi  Irap&JM  which  they  Uiall  think  molt  proper, 
and  the  oiJencler  fo  committed  or  condemned  to  imprison- 
ment cannot  be  removed  or  bailed  by  any  other  court. 
jfcfajr  666      9*5'  r  $0^  1 45 ■  ^>^e 31  C.  2.  <\  2,  §  1  a. 

And  as  prilbners  ought  to  be  commuted  at  ftrft  lo  the 
proper  prilon,  lu  ough;  they  not  to  be  removed  from 
n.(  1 . ■. '/ ,  except  in  feme  fpccial  cafes.  To  ivhich  purpcic, 
by  Ha-  fnid  fiat,  51  Cat,  2.  c.  2.  Jtfi.  yt  it  is  cniCttd. 
"  That  if  any  Sttbjecl  of  this  rc;tlm  1>j;.I1  committed  to 
any  priJon,  or  in  caftoidy  ofa-iy  officer,  for  any  triminu! 
cr  fuppoied  criming t  matter*  he  lhati  not  be  removed  inio 
the  miicdy  of  .any  other;  nn  Ids  it  be  by  a  btrbcfU  t«rf*ttt 
Or  other  Jcgai  ^vrii  ;  or  whr/c  the  prifoner  iv  ddivere^  to 
the  coniubk,  to  be  c?.tttid  tu  fomc  enrnmon  g^ao!  ; 
Or  frny  f  -.if-n     ,>-m  b*  rrd-zr  of  any  judge  or  af- 

fife,  or  j alike  of  the  peace,  to  any  cemmon  wot  k»houfef 
or  houfe  of  correction  ;  or  where  the  phfoner  is  remov- 
ed frcm  cine  piifon  to  anoihtr  within  the  fame  county, 
ID  orutr  to  a  trial  or  diftbarge  by  due COOrfe  of  lawj  or 
in  calc  of  ludden  fire  oriniection,  or  other  neceffity  ; 
upon  plinths;  he  who maktes cur,  figns,  or countcrhgn?, 
or  obeys,  or  executes  Inch  wirrnnt,  lhali  forfeit  to  the 
party  grieved  we  hundred  poun-n  lor  the_/i^?  oflence,  rttw 
hiksrrd  vwndt  for  the  ft<Qndx  tifr."  See^sr/.  19  Car,  1. 
tap  iL,  for  ijnpowering  justices  of  the  peace  to  remove 
prisoners  in  cafe  of  iiJe^iop. 

By  fiat.  \  1  &  1 1  Will.  3.  c.  10,  Ail  murderers  and  fe 
Ions  fliail  be  iroprifoned  in  the  common  and  the  Ihe 
fiffs  fliaU  nive  the  keeping  of  the  gatL 

Ofienderi  cammiitetl  ru  prifon,  i.»e  tobenr  the  charge* 
of  their  conveying  to  gaol  \  or,  on  refufal,  their  goods 
ftuil  be  :uhJ  for  ;h;n  purpofe,  by  virtue  of  a  jufticc  of 
peA^i  warrant  ;  and  if  they  have  no  goods,  a  tax  is  to 
be  made  by  conj^abia^  &c.  on  the  icihabi rants  of  the  pa- 
nfh  where  the  oiienders  were  apprehended.  Stat.  3  Jfar. 

Vot/J. 


i.rai  ro>    An<J  br/'rf".  37  G  #  t.  e.  \w  T'i?  expense  of 
conveyirt^  poor  o^-  n^ers  to         cr  th,-  houfe  of  correc- 
tion, fkaFl  be  patJ  by  tkb  uv-.fure.-cf  the  coumy  # 
c?pt  in  AfiJiUrfcx* 

For  the  H<f*ff  tfPtiftncr*  i**  r<«?r,  i  ''i;:?'  of  p?ace  in 
fellirjiu  have  power  to  tax  every  pw\ii.  in  \\t  Ci  iinry,  1.  c 
exceeding  6i,$d.  ptr  week,  leviable  b)  cun Rabies,  ttnJ 
dlAfibnted  by  colleclors.  feV.  14/:  fo 
fyt\  ti  G.  2  <\  29.  And  by  31  r>*.  5  er  [he 
j  uftiecs  in  fcfiiuns  may  order  fuch  funis  iliry  mail  thififc 
ncceff^iy  to  be  r^bi  out  6f  the  county -rate  tuwaics  nf- 
filling  tucb  prlfonervaj  are  not  zbW  to  w  ork,  or  bnrsi* 
able, cannot  piocurc  employment  fuihuer;*  to  ir.  i.nr.ia 
'hen^e!w,,  in  food  and  raiment,  and  not  ciher  viir  pro- 
vided for  by  Jaw. 

Various  j  iovifjons  have  been,  from  t;r.ie  to  time,  made 
for  thereiiefof  pot>rprifoner5,  and  felting  shem  to  wcjlt. 
By  /fat.  21  f5f  23  Cat\  z.  t  20,  f  :  ii  csMttcd,  H  That  all 
fherirft,  gaoTers,  IhaU  permit  their  prilyeer,  to  fend 
for  neccfliiry  food  where  they  pleafe;  nor  demand  any 
greater  fee  for  their  commitment  or  diilharge,  than  whac 
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1  Every  gaoler  h. 


quiry  tic  made  into  alt 
;  poor  pri loners. 

RyJ/it.  29        3.  6 
I  (of  50/.  if  *  county  g-o 
I  liver  in  at  the  MUbaihnas  fefiion*  yearly,  a  certifieate 
J  Jlating  how  lar  the  provisions  made  by  varioua  fUiuccs 
1 01  ■       bench!  of  prifoners,  are  obtcrved  in  his  gtoL — 
The  f  sltcwifkg  are  the  llatutes  to  be  par  tic      lied  ia  futh 
Crr.iricarei 

'  *  The  pat.  zi  £c*  1 J  Car,  3.  <-.  20,  enaft?,  that  felons 
and  debtor*  ftull  be  kept  feparate — Star.  z+Ge*,  1.  r. 

)  cn.cli.  That  no  gaoler  ihall  fct!,  Jmd,  ufe,  give 
awr,y,  or  lufft-r  any  fpirituous  liquors  within  any  gicl ; 
and  that  a  copy  of  ;hc  chufes  prohibiting  thereof  ih  ill 
be  htivg  ep  in  the  gaol.— »oW.  %zGi*.  2,  c.  28,  enacl^ 
Thecleiik  c/ihe  peace  fhalJ  cauf-  a  tift  of  the  fees  pay* 
;;l;]c  by  debtors,  and  the  rules  and  orders  for  the  govern- 

I  merit  of  gaoh  and  prisons,  to  he  hung  up  in  the  court 
where  the  affife*  or  l-  liioni  are  hcid»  and  fend  another 

I  copy  to  the  gaoler,  who  (hall  caufe  the  fame  to  be  hung 

j  up  in  a  confpicuous  part  of  the  gaol. — Sttitt  13  Geo.  3. 

j  e.  jfl,  enacts  that  clergymen  may  be  provided  to  officiate 
in  ^;iols,— Stat.  14.  Gto,  zot  en.icU  that  perfons  ac» 
quitted,  ordifebargedon  prod  am  at  ton  for  wan;  of  prole- 
cuiion  fhall  be  discharged  tinmed;ateiy  in  open  court  and 
Ti'iiheus /}■£-. — Sr*7r.  t^Ueo.  3,  1.  59,  en^ct>  that  iht  Wftllfl 
ana"  ccjJings  c;f  cells  in  gioJs  ihall  be  /craped  and 
whi  cc- wafted  *  at  lealt  once  a  year  :  that  the  cells 
fhall  be  kept  clean  and  lupplied  with  frefh  air  by 
'.  tuti!a:oi  *■*  :Jt . — ;hai  the/e  ilt.ill  be  iwj  room*  fei apart, 
for  the  He  It — that  a  warm  and  cold  baih  or  bathing  tubs 
fhall  be  provided — that  a  Surgeon  or  Apothecary  fhall 
be  appointed  with  a  falary — That  this  aft  fhall  be  hun£ 
up  in  the  gaol."  Arid  by Jlat*  32  Geo-  3.  (.  45,  Prifon- 
rr*  diftharged  may,  on  application,  be  conveyed  to  their 
iettlcmcnt  by  a  vagrant  p.ifs.  See  title  Vagrant. 

Thus  humane  have  the  Legislature  continually  fhewn 
themlMvcs,  in  repeatediy  interfering  for  rhe  health  and 
comfort  of  thofe  who  arc  con fidercd  generally  as  rhe  mere 
otit-caJU  of  Society;  to  employ  them  alio  in  uiefol  indaA 
try,  pnd  thus  tarn  their  jnindsto  good  from  evsl,  has  been 
another  ;ittempt  no  lefs  praife-wortby  (ban  the  formen 
4  H  The 


GAOL.  III. 


The  Juflices  in  general  fcflloos  may  provide  a  conve 
nient  (lock  of  material)  for  fetting  poor  prifoners  to  work, 
to  be  paid  for  by  the  trcufurer  out  of  the  general  county- 
r.vc  :  and  may  p:iy  and  provide  fit  perfons  to  overfee  and 
fe:  fuck  prifoner*  nn  work  ;  and  m  ike  the  order*  needful 
as  to  regalattog  the  accounts,  for  punching  neglects  and 
abufes,  and  for  bellowing  the  profi  s  of  their  Lbour  for 
the  relief  of  Ht.e  prifoaeis.  Stats.  19  C.  2.  <•.  4.  §  1:  12 
Ce*.  2.  c  29:  3  1  C«>  3.  r.  46. 

As  to  other  matters  relative  10  the  enfe,  or  to  prevent 
the  opprclTion,  cf  Prifoners,  fee  this  Did.  title  bUlttas 
Cj/ui:  Trav/portd/U* :  Atifji;  and  Burnt  J.  tir.  Cr«t>/. 

III.  The  otfence  cf  Pri/h-lreaUr^  by  the  common 
law,  was  no  Iff?  thin  felony  ;  and  thtl  whether  the  party 
were  committed  in  a  criminal,  or  civil  cafe,  or  whether 
he  were  actually  within  the  walls  of  the  prifon,  or  only 
in  the  llocks,  or  in  the  cuilody  of  any  pcfon  who  h?d 
lawfully  arretted  him,  or  whether  he  were  in  the.  King's 
prifon,  or  one  belonging  to  a  lord,  or  fr.mchife.  2  /*//. 
509  :  Stau*if.  P.C.  31  :  Cro.  Car.  2IO. 

But  now,  oy  the  ttatute  1  EJ.  2.  fiat.  z.  it frangtntibut 
filir.xm.  "  None  from  henceforth  that  brcukcth  prifon 
ihJI  hjve  judgment  of  life,  cr  member,  for  breaking 
of  prifon  only,  except  the  caufe  for  which  he  wis  taken 
and  imprifor.nl  *tid  require  fuch  judgment,  if  he  had 
been  convict  thereupon  according  to  the  law  and  cuf- 
10m  of  the  realm  ;  albeit  in  times  pall  ic  hath  been  ufed  j 
otherwilr."    So  that  to  break  prifon  and  efcape,  when 
one  is  lawfully  committed  for  any  trealon  or  felony,  re- 
mains llill  felony,  as  at  the  common  law  :  and  to  break  I 
pilot,  (whether  it  be  the  county  gaol,  the  flocks,  or  1 
other  ufual  place  of  fecurity,)  when  lawfully  confined  upon  | 
any  o.her  inferior  charge  is  (till  puniflublc  as  a  high 
.rancr  by  fine  and  imprifonment.  4  Comm.  c.  10: 
zHawk.P.Cf.lS. 

Any  place  whatfoever,  wherein  a  pcrfon  under  a  law- 
ful arreit  for  a  fuppofed  capital  offence  is  rcfirained  from 
his  liberty,  whether  in  the  (locks  or  llrect,  or  in  the  com- 
mon gaol,  or  the  houfe  of  a  conlhble,  or  private  perfon, 
tr  the  prifon  of  the  Ordinary,  is  a  prifon  within  the  Ila- 
tute.  2  Infi.  5^9:  Dyer.  99.  pi.  60:  Ciont.  38  :  Cro*  Car. 
210  :  Hale*  1  P.  C.  107. 

There  mull  be  an  actual  breaking,  for  the  words  fc- 
rWri  ftrgii prifaaam-,  which  arc  neccflary  in  every  in- 
dictment for  this  offence,  cannot  be  latitfied  without  fomc 
actual  fcrce  or  violence  ;  and  therefore  if  the  piifoncr, 
t  :hc  UK  of  ary  violent  means,  go  out  of  the  prifon 
door*,  which  he  finds  open  by  the  negligence  or  confent 
cf  the  gaoler,  or  if  he  efcape  through  a  breach  made 
by  oihers  without  h;s  privity,  he  is  guilty  of  a  ttnultmramr 
rrjjy,  and  not  of  felony.  2/////.  5C9:  Ha/:* s  P.  C.  10S  : 
Stoamlf.  P.  C.  3  I . 

Nor  will  the  breaking  of  prifon,  which  is  ncceflitated 
by  any  accident,  happening  without  any  default  of  the 
p  ifoner,  as  where  the  prilon  is  fired  by  lightning,  or 
other*iie.  without  his  privity,  and  he  breaks  out  to  lave 
his  life,  tome  within  the  llatute.  PJr.oJ.  136  :  z  Infi.  590  : 
//•>'/  P.  C.  icX.  Ncr  is  it  f  iony  to  break  a  prilon,  un- 
it fj  the  pri  loner  efcape.  Keilto.  87.  a. 

If  the  impnfonment  be  for  any  offence  made  capital 
by  a  fubfequent  llatu;r,  the  breach  of  prifon  is  as  much 
w.thin  the  act  of  1  £,/.  2  flat.  2,  as  if  the  of?en:e  had  al- 
ways been  felony  ;  but  if  the  ode  nee,  for  which  a  man 
is  committed,  woe  but  a  trefpafs  at  the  time  when  he 
breaks  the  prifon,  and  after  wards  become  felony  by  a 


fubfequent  matter;  as  where  one  committed  for  h«vin» 
dangeroofly  wounded  a  man,  w  ho  afterwards  dies,  breaks 
(he  prilon  before  he  dies,  the  fiction  of  law,  f which  (6 
many  purpofes  makes  the  offence  a  feluny«4  »*///#,)  fhall 
not  be  carried  fo  far  as  to  make  the  prifon  breach  alfo  a 
felony,  whicn,  at  the  time  wnen  it  was  committed,  was 
but  a  nvfJcmcanor.  Ha/.'i  P.  C.  108 :  2  /  epij  l\\  -M.i. 
258. 

It  feems  the  better  opinion,  that  if  the  offence,  for 
which  the  party  was  committed,  be  in  truth  but  a  tref- 
pals,  the  calling  it  felony  in  the  mittimus,  will  not  make 
the  breaking  of  the  gaol  amount  to  felony  ;  and  that  ou 
the  other  fide,  if  the  offence  were  in  truth  a  capital  one, 
the  calling  it  a  trefpih  in  the  mittimut  will  not  bring  it 
within  the  llatuic ;  for  the  caufe  of  imprifonmrnt  is  wJiac 
the  ftatuic  regards ;  and  that  is  the  oifence,  which  can 
neither  be  leflened,  nor  incrctfed  by  a  miihkc  in  the 
mittimus.    But  for  this,  fee  2  Hor.uk.  P.  C  c.  18. 

The  offence  of  breaking  prifon  is  but  felony,  whatlo. 
ever  the  crime  were  lor  which  the  party  was  committed, 
unlefs  his  intent  were  to  favour  thcefcuf  eof  others  who 
were  committed  for  treafon,  for  that  will  make  him  a 
piincipai  in  the  tre-fen.  2  Bttvtk  /'.  (?.  c.  18. 

The  lelony  of  breach  of  prifon  is  within  clergy, 
though  the  offence  for  which  the  party  wa>  committed  bi 
excluded  clergy.  1  Ha!  H.  P.  C.  biz. 

He  that  breaks  prifon  m-jy  be  proceeded  ag3inft  for 
fuch  crime  before  he  be  convicted  of  the  crime  for  which 
he  is  committed,  becaufe  the  breach  of  prifon  is  a  diltinct 
independent  offence  ;  but  the  Ihcrift  's  return  of  a  breach 
of  prifon  is  not  a  fuflkicn  ground  to  arraign  a  man,  w  ith- 
out an  indictment.  2  Haiv':.  P.  C  c.  18. 

It  ii  not  fufneient  to  indict  a  m  =n  generally,  forhavin* 
felonioufly  broken  prifon  ;  but  the  coft  mttfi  bt  jet  forth 
fptcialiy,  that  it  may  appear  he  was  lawfully  in  prifon, 
and  for  a  capital  offence.  ///A'/  P.  C.  109  :  2  Lift.  591. 

If  A.  arrclt  J?.1or  fufpicion  and  ca»  ry  hm  to  the  com- 
mon gaol,  and  then  deliver  him  ;  if  he  Intaht  pnfon  and 
be  indicted  on  it,  there  mull  be  the  following  averments 
in  theindiftmcnt :  that  there  was  1  felony  done,  and  that 
A.  having  probable  caufe  to  fufpecf  B.  had  arreted  and 
committed  him,  and  thit  he  broke  the  prifon  ;  all  which 
muil  be  proved  on  the  trial.  But  where  a  felon  is  taken 
by  capiat  and  committed,  and  breaks  prifon,  there  needs 
no  fuch  averment,  \.c.  becaufe  all  appears  by  matter  of 
record.  2  hfl.  590 :  Hal.  Hi/t.  P.  C.  10. 

For  furth-r  nutter  relative  loGit$L  and  Pnfor.ers,  fee 
ihis  DiiX.  titles  Arrtft :  C$Mmttmettt :  Debtor  :  E/c/tpe :  Ex- 
ecution :  Fa'/e  Imprifonment:  Info! vent:  Mttrfkalfta;  z 
Haw.k.  P.  C.  and  the  title  (GWr.-J  immediately  following. 

GAOLER.  The  mailer  of  a  prifjn  ;  one  that  hatb  the 
cuflody  of  the  place  where  prifoncri  are  kept.  Sheriffs 
muil  make  fu.h  gaoleri  for  which  they  will  anfwer.  But 
if  there  is  a  default  in  the  gader,  action  lies  againll  him 
for  an  efcape,  2  Infi.  572.  In  common  cafe$j  the 
jb<'ijf,txga*lcrt  is  charge iblc  a:  the  difiretion  of  the 
party;  though  the  fbctljf  is  molt  ufually  charged.  He 
who  hath  the  cuilodv  of  the  gaol  wrongfully,  or  of  right, 
fhall  be  charged  with  the  clcape  of  pnfoneri;  and  if  he 
that  hdth  the  adual  polP.'flion  be  not  lufhcicnt,  liis  fu- 
perior  Ihnll  an(wcr.  2  Hawk,  P.  C. 

It  is  laid  that  for  hiso»vn  lecurky  a  gaoler  may  bamfer 
a  felon  with  irons  to  prevent  his  efcape.  1  //j/.  H  P.  C. 
601  :  Dah.  c.  170  :  and  that  a  gaoler  is  no  way  punidu- 
blc  for  keeping  even  a  debtor  in  irons.  2  Haui.  P.  C. 

But 
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But  it  has  been  obferved  that  this  proceeding,  over*  in  the 
cafe  of  a  felon,  (much  more  in  that  of  a  debtor,)  can  only  be 
intended  where  the  officer  has  jitil  rcafon  to  Tear  anefcapc; 
as  where  the  priibner  is  unruly,  or  makes  any  auempi 
to  thai  purpofe  :  but  Dtberwife  notwithftanding  the  too 
common  practice  of  gaolers,  it  feems  altogether  unwar- 
rint^blc,  and  contrary  to  the  miUncfs  and  humanity  of 
the  laws  of  Ev*Iafnit  by  which  gaolers  are  forbidden  to 
put  their  prifoners  to  any  pain  or  torment :  and  ixrd 
Cd/,  a  Ir.fi,  381 ,  is  cxprefs,  that  by  the  common  law  it 
might  no;  be  done  j  N.  I i,  60 1 .  And  if  the  gaoler 
keep  the  prifoner  more  ftriclly  than  he  ought  of  right, 
whereof  the  priibner  dieih,  this  is  felony  in  the  gaoler 
by  the  common  law.  And  this  is  the  caufe  that  if  a 
prifoner  die  in  gaol  the  coroner  ought  to  fit  upon  him: 
and  if  the  death  was  owing  to  crueJ  and  oppreffive  ufage 
on  the  pare  of  the  gaoler,  or  any  officer  of  hii,  it  will 
be  deemed  wilful  murder  in  the  perfon  guilty  of  fuck  dq. 
rtfs.  3  fiifi.  91  :  Fo:}.  321,2.  Cut  if  a  criminal  endci  vour- 
ing  to  break  the  gaol,  aflautt  his  gaoler,  he  may  be  law- 
fully killed  by  him  in  the  affray,  t  Hawk.  P.  C:  t  H. 
H.  496.  See  ante  Gaol  ill.  and  this  Dkl.  lilies  E/cape: 

A  per  fin  tn  execution  in  the  King's  Bench  prifon  was 
put  in  irons  by  the  Marmal :  and  the  Court  ordered  lbs 
Marfhal  to  keep  his  priibner a^^dhtg  fiftasvi  and  in  ibis 
cafe  they  faid  the  gaoler  might  juttify  putting  h;m  in 
irons  if  he  feared  an  efcape  ;  or  if  the  prifoner  was  un- 
ruly* 7  Aftt/,  52.  In  iheficond  year  of  Geo.  11,  Sir  Wil* 
liam  Rich  being  laid  in  irons  in  the  Fleet  prifon,  lud  his 
irons  taken  on*  by  order  of  the  Ilonfe  of  Common*;  who 
thereupon  began  an  inquiry  into  the  conduct  of  Gaolers, 
which  produced  force  of  the  whole  feme  laws  mentioned 
htr^after,  and  under  title  Gad. 

By  fiat,  14  Ed-  Z-cah  IO»  u  ^  an>'  keeper  n^  *  prifon, 
Or  under-keepcr,  by  too  great  durefs  of  im  prifon  men  t, 
and  by  pain,  make  any  prifoner  that  he  hath  in  his  ward 
to  become  an  appeJk  r  again  ft  his  will,  he  it  guilty  of 
felony/5  See  title  AtttJ/wpm 

Ey  fiat.*\E<t.%.t,  10,  It  is  enacted,  that  the  Sheriffs 
and  ptfttn  mall  receive,  and  fafely  keep  in  prifon,  from 
henceforth  fuch  thieves  and  felons,  by  ihe  delivery  of 
the  contlabies  and  townfhips,  without  taking  anything 
for  the  receipt ;  and  tht  jtifiUa  to  delicti'  thr  £&d,  jhafl  have 
t>)  htai'  fbrir  £Qtntfoifitft  that  xtiUl  citnpldhi  a^ainjf  tht 
Shaiffi  ttttd  Gaolers  m  fuch  cafe-,  and  moreover  to  fttni/h 
the  iine  riffs  and  GacUt;,  if  they  be  found  guilty. 

By  firt.  3  H.  7.  e.  3,  The  Sheriff  and  every  other  perfon, 
hav  1  ng  authority  or  power  of  keeping  of  or  of  pri- 

foncis  for  felony,  flull  certify  the  namea  of  all  prifbners 
in  Sis  cullody  to  the  jufcees  of  gaol -deli very. 

If  any  perfon  afFuutt  a  gad f»r  keeping  a  pn loner 
in  fafe  coftody,  he  may  be  lined  and  impritbiicd*  1  HfnvL 
P.  C.  Where  a  Gtol  is  broken  by  thieves,  the  Ga$kt  is 
:inUeruble  ;  not  tf  ir  be  broken  by  etiemtcs.  %  - /»&  cz. 

It  fceJftJ  clearly  agreed,  ihataGaolrr  by  iurFrrtng  vo- 
luntary efcapes,  by  abufmg  hi*  prifoners,  by  extorting 
liareal^tfsble  fees  from  them,  or  by  detaining  them  10 
•W,  after  they  have  been  legally  difcharged,  and  paid 
"tnrir  juft  fees,  forfeits  hi*  office;  for  that  in  the  grant 
of  cverv  office  it  is  implied,  that  the  g  ran  tee  execute 
it  faithfully  and  diligently-  Cq.  Li:  *33  ■  9  c°  5  5 
Mad.  14,3- 


By  ftat.  S  rw  g  ffr  ^  r  2J  ^e  ^arflial  of  the  K:ngps 
Bench  and  Warden  of  the  Fleet  taking  any  reward  to 
connive  at  pnfoners'  efcape,  fhatl  forfeit  ceo/  and  their 
office,  and  be  rendered  for  ever  after  incapable  of  exe- 
cuting any  fuch  office. 

It  bath  been  refolved,  that  a  forfeiture  by  a  Gaoler 
who  hath  but  a  particular  ififcreft,  as  of  lum  who  hath 
cullody  of  a  gaol  for  life,  or  years  does  net  affeft  him 
in  remainder,  or  revcrfion,  who  h&h  the  inheritance, 
but  that  upon  fuch  forfeiture  his  title  fhall  accrue,  and 
not  £0  to  the  King.  Ptpb.  tip:  %  Lev*  71  :  Pajta.  216: 
3  liv.  283. 

By  flat.  8  13  9  IP.  27,  It  i*  cna&ed.  That  th- 
office  of  MarfhnJ  of  the  King's  Bench,  and  W'srden  of 
the  Fleet,  fitall  be  executed  by  ihofe  who  have  the  in. 
heritance  of  the  laid  prifons,  or  their  deputiei,  ksV.  and 
the  profits  of  thrir  onlce  may  be  f<'r«ueflercd  on  motion  to 
the  Court  of  iL  R.  to  fatisfy  ajuJgtnen:  bad  againlUhem 
for  efcape. 

By  Stat.  3  G.  9.  t.  rap*  1  j,  None  fhall  purchafe  the  of- 
fice of  Coder,  or  any  other  office  pertaining  to  ihe  high 
fh r ri IV,  d n  Jer  pa i  n  of  5 00  /. 

By  flat.  *4  GVtf.  3.  /?.  z*  c.  J4,  a  Gaoler  fhall  not  di- 
reftly  or  indirectly  fell  liquors  10  the  pnfuners,  or  keep, 
or  be  concerned  in,  or  benefited  by  any  tap-houfe,  typ- 
room,  tap,  or  licenfe  for  that  pnrpofe,  00  pain  of  1  o 
for  each  offence:  Thu  Jullices  in  ftrfiions  m?.y  rnakea>3ow- 
ance  to  Gaolers  ir.  lieu  of pro^u  formerly  derived  to  thtm 
from  the  fide  of  liquorf. 

By  Sjar.  31  Gio  ^.t,  46.  ^  8,  Gaolers  are,  on  the  ftrft 
day  of  every  aflifes  to  make  a  rergrn  of  the  fize  and  con- 
dition of  Gaol;,  the  number  of  prifoncrs,  &c.  therein. 
See  fnnher  title  Gaol. 

GAOL  DELIVERY.  The  adminifirauon  of  jtafHce; 
beir.f  originally  in  the  crown,  in  former  times  curKtrgi 
in  perfon  rode  through  the  realm  once  in  feven  years,  to 
judge  of  and  determine  crimes  and  offences  1  aherwardj 
Jvf  itci  inry't  were  appointed  y  and  finte  Jttftmct  Jijfif* 
sind  vool  delivery  %  &c*  A  com  million  of  a  £<W  dtlinry  is 
a  patent  in  nature  of  a  letter  from  the  King  to  txr^n 
perfonit  appointing  rncm  his  jylliccs,  or  two^  or  three, 
of  them,  and  authorifing  them  to  deliver  h\i£^J.  at  luck 
a  phce,  of  the  prifonersin  it;  for  which  purpose,  it  com- 
mands them  to  meet  at  fuch  a  place,  at  the  time  they 
themfelves  fhall  appoint ;  and  informs  them  that  for  the 
fame  purpofe  the  kirghatli  commanded  hb  fbenfT of  the 
fame  county  to  bring  all  the  prifoner*  of  the  gatf,  and 
their  attachments  before  them,  at  the  day  appointed. 
Gnwtp.  $*t}J4*  ,J5  :  4  fyfi* 

By  Stain  3  //.  y  l.  3,  'Ihofe  that  have  the  cuflody  of 
gaols  mult  certily  the  names  of  all  the  prifpners  to  the 
jnJltccaof  ganl  deli^ry  in  order  to  their  iri^.'  or  difcharge^ 
on  pjin  at  cA 

Jullices  tij^-skti&ttyWe  tmpowered  by  the  Commoti 
to  proceed  up\m  indidments  of  felony,  :rcip  .!:,  'J't. 
and  to  order  cxtN  u:ion  or  reprieve  ;  And  they  have  power 
to  difcharge  fuch  pnfoners ,  as  upon  the  trial  j  lhf.il  be 
acquired;  alfo  aii  fuch  againlt  whom,  upen  prcclaruti- 
tion  made,  no  evidence  appears  to  indict  themi  wht,h 
JuiliLC.i  of  irytr  ami  ttrtniniT-,  8c&,  may  nut  do»  ;  Hnyjl\ 
P.  C  Lu:  ihele  jullicea  haw  ttybijtg  to  rfa  iv.;A 
fmfiti  ttt  hxcuftsJy  tf'  the  pifcff,  except  in  ibroe  j^rcsa) 
cstteS  i  ii  iumeof  ibe  accomplices  to  a  felony  be  in  l\:ch 
^  H  %  pructi, 


i rial  of 

prot  ?f* 
77:  & 
one  let 
pcrfon 
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nl  fame  of  them  cut  of  it,  the  juAicft  may  re- 
ippr..]  agninH  thofe  who  are  out  of  the  prtfou, 
thofe  who  art?  in  it  (  which  appeal,  afre r  the 
ewed  in  o  ff.  R  and 
ll  the  reft.  Fh^rr  Cot?n. 
i*e  no  more  10  Jo  with 
Wet*  at  [dr;:c;  rot  !u:h 
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iOu^  from 

to  maiopr'u 
tin 'i not  bi  i'l 
ver  of  hi 
here  any 


Jr-,  thin  if  tie  .V 
aid  to  be  a  prifqo 
up-fics  to  <Jctuiiti  biiutn  rh 
>f™  is  ^"Icrf  l Jiitc  lie  is  in 
'h?y  pbty'  dcram  linn  whire 
Dgb  /*;  Hrtf.  Ch  j.  It 
pril'on,  and 


r  .  ull*ly  : 
lie  (  uftoHy 
h-y  pleafe, 
1  pcrfon  be 
il  bail  are 


Otify  of  felony,,  biu  alfo  of  hEg S  trejfon,  if  ihe  offenders 
are  in  prifon  and  try  and  give  judgmenr  upon  them,  like 
unro  eemmlf^boers  of  ffr<r  a»J  ttrmintr  ;  though  ir  has 
been  farmerl)  h<-;  1  Otherwise.  2  //.t.V'i  ffijt.-P.  C  35. 
Jujlices  of  gad*  J  Ah  try  may  punilh  thofe  who  unduly 
bail  pruoners ;  as  being  guilty  of  a  negligent  cfcapv, 
S.P.  C77:  15  £A  3.  39.  They  are  alfo  to  punifli 
faeriffr  and  gaoler*,  refufing  to  rake  felons  into  their 
cuftody  from  conflables,  t$c*  Sfaft  4.  Erf  3.  e.  to;  and  have 
authority  to  punifh  many  particular  offenofJ  by  flatute. 

The  granting  a  new  commission  of  ?W  tfeth'fg,  or 
of  the  peaces  in  a  town  corporate,  ftui'j  not  avoid  the 
former  com  million.  2  3  /-'j&i  &  Mar.  c.  iff.  jiiiiici?s 
of  gtw!  titlivfrjf  may  ail  in  thtir  counties,  ia&#*a- 
r.  ^7. — See  title*  At* 

GARB,  GflrfofJ 
/,!/!/,  ]  A  bundle  or 
And  in  fbme  rbce, 
Garba  effj/j  ^/ 
(7,7/  /  /■icii:arurti  is 
four.  S Ac/it. 

GARBLE,  If  to  ffvrr  the  drefs  and  dull  frnm  fpv.e, 
drug*,  Erff.  Garbling  i»  ihe  purifying  and  cleanling  the 
good  from  rhc^bad  :  and  may  come  from  the  Italian  Gar- 
fa*  i.e.  Finery  or  neaincfs  ;  and  thence  pjobablc  ive  fjy, 
when  wc  iee  r»  man  in  a  neat  h^bjt,  he  is  in  a  lianti- 
fcjme  Qmh.  Csmy/. 

GARTLER  or  SPICES,  An  officer  of  anttquhy  in  the 
city  of  iWwt  who  may  enter  into  any  fljop,  warehoafe,t!tff» 
m  view  and  fearch  drugs  and  fyices,  anJ  ^  A//  and  nuke 
ihnr  it  ce  done.    And  anciently 


he  Ft.  Garbt.,  alias  t»,  ?  '  ,  i  c. 
of  corn.    Cbfirt.  Forr/L  aj>.  f. 
:  la  ken  for  an  handful, 
'a  pic:ii.   Fitta  hb.  2.  cap.  t  j. 
of  arrOAi  containing  twenty- 


G  A  R  T 

-  ■  1  -  :  J,  according  to  the  nature  of  the  orTence.  Sc?/-a(». 

43  Elbe.  f.  ?  :  and  lide  TV^i-j  ;  Trtfpafi'.  Frhny. 

G  ^RDEHOBE,  G*fdet*U  "|  A  wardrobe ;  a  clofet  or 
fmsll  apiirrififn.,  for  harci»ir>[»  op  cio'ies.  .See  z  Infi.  155. 

G  ^  K01  ,  U  a  word  ufed  bv  tlie  ftu&fli  for  cu/tadta. 
m  Fi  rrf.  i. 

(]AkE.  A  coarfc  wo.jJt  full  of  firing  hairs,  fuch  as 
gmw  abool  tj^  ibkiikiof  Ihee^*  See       51  2. 
♦  iA^LAXDA,  A  cba^rt^  corone  ,  or  garland-  Mai. 

ft 

G  R^IESTUft  \  Vieltiiils.  i-rrns.  and  other  imple- 
meni»  of  w^r,  ne<eilary  for  ae  U-fcnceof  a  town  or 
CflJlJc.  Mar  P*fh<  Jnn.  ta^o. 

To  GARNISH,  To  ^.irn  ;  %ar,< the  heir,  lig- 
nirles  in  law  fo  warn  the  heir.  5w.  27  Eliz.cap.  3. 

GARNISHMi.NT,  Pr.  Qont&miit  from  Gaiw,  i*  e. 
itfjiatcri.]  in  3  !f  rjal  lenfe  imerH*  .1  warning  given  to  one 
"•  .-  '  ran  :  \  for  the  mf  rmntion  dI  the  Goort  r5nd 

explaining  3  Cmofe. ' FortJtampL- ;  onci*  fuedfor  the^/^W 
of  certain  ivmlng*  delivered  ;  and  rhe  defendant  alfcdging 
that  chey  were  delivered  to  him  by  the  phintirT,  and 
othtr  perioOi  upon  condition t  prays  that  the  01  her  per- 
fon  may  be  warncti  to  plead  wiih  the  plaintiff,  whether 
1  tin-  condition  be  performed  or  nor;  in  this  petition  he  is 
faid  to  pray  (  am* foment  \  which  may  be  interpreted  either 
a  warning  of  1  ha:  01  her,  or  .1  fmrwjbing  the  court  with 
all  partiei  to  the  aiUon,  whe a: by  it  may  thoroughly  de- 
ter mine  the  Ctttfe  5  and  until  be  appears  and  join^T  the 
defendant  ij  as  it  were  out  of  the  crnrt.  Crow.  Jurif, 
3ti  :  F.l$  B.  to6,  A  writ  of  Jhrg  facias  ia  to  go 
forth  ag^ind  the  Giher  perfon  to  appear  and  plead  with 
the  pl-itnsUF;  and  when  he  comes  and  thus  pleads,  it  ii 
c;i][fd  r^^/.Wr;  If  \hz gvw'jhtt  be  returflcdyrjr*  fccit 
and  make  default,  judgment  will  be  hid  to  recover  the 
writings,  and  for  their  delivery,  again  ft  the  defendant; 
I  and  il  the  Gpr^-fat  appears  an  J  pleads,  31  the  pljintinr" 


+7- 


clean  the  lame,  cr  lee  tnar  tt  c 
all  drujjs,  were  to  be  elea< 
fold,  on  pain  cf  forfeiture,  or  tl 
rap,.  16,  ihii  officer  is  to  Leap 
Lord  M^vor,  Aldermen  and 


ir..rblcd  before 


Aid,  in  ' 
ii  an  apr 
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GAKJJE 
jro'AfFij^  th- 
[mall  Bac«j 


Ir'ifii  language,  (according  to  la/and)  eft* fen 
nive  for  uny  menial  fervant.  KcntitCi  Ghjf. 
>NJ.S^   iiiirvanta  who  follow  the  camp,— 

GAR 01  AN.  &e.  See  Guard  and  Guardian. 
SRACHE*  Fr.  G^rrffbmte-'}  An  armour  or 
.r  the  arm.  Chart  JC,  Urn.  r. 
No.  Robbing  ol  orchard*  or  gardens  of  frtiic 
retn,  ii  punithable  criminally  by  whipping, 
inifjilbtir^cnt,  and  fatisUc^ion  co  the  party 


f , j? r:;/vK'  f  ii  generally  ujed  tor  a  warning  ;  as  psr- 
tt  &arl  is  to  warn  the  court;  and  r^a/mtahk  par- 
\  U  V  here  a  pcrUm  hath  reafonable  warning, 
In  the  Stat*  27  Eihs.  tap.       ive  read,  upon 
a  Garnifhwcnt  or  two  wtnts  returned,  iifV*  .And  further, 
ffme  contra 31  e  naked,  jam  g*rat:tt:ei:tt  and  feme  fur- 

GARNISiriEE;  Such  ini/d  perfo-i  or  party  in  whofe 
hands  money  is  ai:^:f?.{i  ^iiliin  the  liberties  ot  the  city  of 
/,-W«7»  by  protefs  out  of  (he  fheriff7'*  court ;  To  called, 
beeaufe  be  ha<h  had  Garnijjhmt*t  or  ivarning,  Got  to  pay 
the  tnonTy  to  the  dklen.?jut.  bill  10  apj  ear  iind  anfwerto 
the  pt^intirT  cre^ito/*s  luic.  Vide  Aufftbmctit  Fwtign. 

GARNlS  s  UJAH,  A  ftnniftiing  or  providing.  Fat.  17 

G  A  R  S I J  IvI  M  U  N  E ,  Gt>  fy*  4  ■  or  Gcrfoma,  A  Fin  c  or 
amerciament.  l)**}tjli*y\  Sftlm  Gf0. 

.  H.  G«TierisfMt  Vr.  Jjmtry  \.  e.  Ptrifcttist  Faf- 
f*i.]  bigmtiL^  in  divrrs  ttututes,  and  ellcwhcre 
rarfir,  bein^j  fhe  en fign  of  a  noble  order  of 
by  Is  1  n»  Ed.  1 1  \  .,ir,n.>  D  o>j,  .  1  3 4,4,,  called 
tar :  It  h  ally  taken  for  the  principal 
ing  cur  Kn^l-Jb  bttuldi,  amending  upon 
ol;  created  by  King  Rtti.  V. 
ry  afc-er  that  of  nobility,  is  that  of  a 
Knight  of  the  Order  of  Sainr  Grervr,  or  of  the  Garur. 
Indeed  many  Sovereign  Piiate*  have  been  proud  of  the 

order, 


GART: 
r/.f  pof.s tar 

a  fpeciaj  i 
knightSj  inf 
Kttigbii  af  t 
Kin '  at  arm 
th-  is'n^rm 


GART 


GAVELKIND. 


order,  and  conCdered  themfelve<  as  highly  homn-cd  by 
our  Sovereign'*  conferring  it  on  them,  bee  title*  Knights  i 

GARTH,  A  little  back  fide  or  clofe  in  the  K 
England ;  being  an  ancient  Lritijb  word  ;  jgarM  la  thai 
language  lignifying  gurJent  and  pronounced  and  wru  . 
gattb;  alio  a</.*w  or  wear,  trV. 

GARTHMAN.  As  there  are  ti$>i  or  wears  for 
catchi/ig  of  tiih,  lo  there  are  Gar(knc*\  for  by  ftatute 
17  iv.  2.  r.  9.  it  is  ordained,  th  :ii  no  iSlher  nor  Git-  t'>,ran  I 
Hull  ufc  arvy  nets  or  engines  to  deHoy  th-?  fry  uf  fifti, 
This  word  is  fjppolcd  to  be  derivci!  frr.im  the  S  o: ' r»b 
jart,  which  fignifieJi  inforced,  or  compelled  ;  the  fiih 
being  forced  by  the  wear  to  pais  in  at  a  loop  where  they 
are  taken. 

GASTAT.DUS.  A  governs  of  the  country,  wi.  rft 
office  was  or.lv  temporary,  and  who  bad  jttrifdiclion  over 
the  common  people.  Blount. 

GATE,  At  the  end  of  the  n.irnes  of  places,  i";r.ifi's  a 
way  or  path,  fiom  the  Sax.  p/^t.  i.  e.  jorta,  the  culludy 
of  the  gam  of  the  city  of  Loud  it,  is  granted  to  the  hord 
Mayor,  tsfc.  by  Chart.  King  Hen.  4.  bee  LcitL/t. 

G  A V£L,  Sax.  paftl  ]  A  ribute,  toll,  cuflom  or  yearly 
reve.  ue;  of  wnich  v»e  had  in  old  time  fevetal  kinds. 
S-c  title  GaM. 

G .AVE LET,  |*w///««.]  An  ancient  and  fpeciaf  kind 
of  cjfavit  ufed  in  Ktr.t,  where  the  cuflom  of  gnvel  kind 
continue!,  whereby  a  tenant,  if  he  with  holds  his  rcn;$ 
and  Cervices  due  to  the  lord,  (hall  forfeit  his  land  :  it  wis 
intended  where  no  d.ft.-efs  cou!d  be  found  on  the  preaiif- 
U<,  fo  that  the  lord  might  fcizethe  land  itfelf  in  tiie  na- 
ture of  a  dilbefs  and  keep  it  a  year  and  a  day;  wi'.hin 
whith  time,  if  the  tenant  catne  ar.d  paid  his  rent,  hewas 
admitted  to  his  tenement  to  hold  it  as  before;  but  if  not, 
the  lord  might  enter  ar.d  enjoy  the  f;me.    The  lord 
was  to  feck  by  the  award  cf   his  court,  from  three  ! 
weeks  to  three  weeks  to  find  fome  diiirefs  upon  the  | 
land  or  tenement,  until  '.he  fourth  court;  and  if  in  I 
that  time  he  could  find  none,  at  the  fcui  th  court  it  was  . 
awarded  that  the  tenement  fliould  be  feized  as  a  dilhefs, 
and  kept  in  the  lord's  hands  a  vear  and  a  day  without  ma- 
il uring;  and  if  the  tenant  did  not  in  that  time  redeem  it. 
by  paying  the  rent  and  maktr-g  amends  to  the  lord,  the  J 
lord  having  pronounced  his  procefs  by  wirneflcs  at  the  next 
county  court,  was  awarded  by  his  court  ro  enter  and  ma-  I 
nure  the  tenement  as  his  own  :  and  if  the  tenant  *./ould  I 
afterwards  have  it  again,  he  was  to  make  agreement  with 
the  lord.  Fitz  Off  60  :  Terms  de  Ley. 

Gavelet  urn  is  as  much  as  to  fay  to  ceafe,  or  to  /'.•  to  ' 
pay  trie  r?nt;  and  conjactudo  de gave/ft  was  not  a  rent  or 
iervicc,  but  a  jenr  or  Jervice«u/.'.'£  held,  denied  or  detain- 
ed, cauiing  the  forfeiture  of  the  tenement.  Dui. 

The  word gawbt  IB  i  s  or  ginal  fignificarion  imported 
rent ;  Out  it  means  alfo  a  jn.efi  ftft  the  u<vvtry  of  rent 
peculiar  to  Kent,  and  London. —  i  be  gavelet  thus  pre-  | 
vailing  by  the  cuftm  of  Kent  may  be  ufed  whether  there 
is  a  rothcieni  dtftreti  on  the  land  or  not;  but  is  rcflricied 
to  gavelkind  tenure.   Robim.  0.  Gavtik.  243.    To  TmuU*  \ 
this  writ  was  given  for  rcnt-lervice  generally  by  Stat.  10  I 
E  2  ;  whicii  ia  be*  fi  ie  called  the  itatute  of  Gavelet.  , 
But  by  the  words  ot  the  (Urate  thii  Utter  gavelet  only 
lies  where  the  Jord  cannot  obtain  payment  by  difl.efs. 
Sec  Splm  toe.  Gavclctum:  MTrigbt**  fen.  1 97. 


This  reme's  of  gaveVt  as  we'l  as  that  of  eejjfavft  is 
now  fcHen  wholly  into  cHfule ;  nor,  whilil  they  ccr.tiiiued 
in  ufe,  ureri  they  applicable,  'xcept  v*  here  rhc  tenure  was 
in  i  t,  h  1  •  m  A'  ■  Acl  1  \  \  0  v  I  iijt  :$z.  n.  2.  and 
t»:s  Did    1  Je<  Oflayitl  D,.>tJ>:  -I mure. 

Gav»:  r  i-:  Lonock,  bttf&t  It/e  gdvtfa*  it  l.ondin, 
fW  r*dr:u  .  ...e-'i,  <fu'a  tenet-it: t a  fttf* nut  indtfit /// »/ A.-. <■'/».] 
fhewrr.  tii- J  in  the  htt/ingt  of  L9wha\  adhere  th:nj:':r', 
tenant  aid  omiandant,  apprr.r  hy/eire  facia-,  to  fnew 
ciufe  why  th  -une  ftioulJ  mot  luve  bit  tenement  ai>ain  on 
pigment  of  his  tent,  or  the  O'hcr  recover  tlif  lauds,  oa 
drfau''  thereof. 

GAVELGEI.D,  Payment  of  tribute  or  toll.  Mdn.Ang. 
torn  3. 

GAVELKIND. 
A  Tenure  or  Cullom,  annexed  and  belonging  to  land* 
in  K  at,  whereby  the  lauds  of  the  father  are  equally 
divided  at  his  death  arocn^  all  hit  for.s;  or  the  land  of 
the  brother  among  a1^  the  b  ethren,  if  he  base  no  ifiuc 
of  Lis  own.  Lit.  2  to.  See  title  Teatm  HI  tz. 

All  the  lands  in  F.niltnei,  it  is  faid  w.?re  of  the  nature 
of  Gavelkind  before  the  year  1066,  and  deicended  to  ail 
the  iliue  equa!ly  ;  but  after  the  Conqucft  (as  it  is  called) 
when  knight  fa  vict  wis  introduceJ,  ihe  defcent  was  re- 
trained to  the  cid.-ft  fon  for  the  preservation  of  the  te- 
nure. Ltmh.iGj:  3  Sa!k.  129.  Lxccpt  in  Ktnt,  for  the 
fuppoftd  rcifon  of  whic'ifee  BUtaH  in  v.  GaveUtMti,  who 
I  relarc*  the  rtory  of  the  Kentijh  men  furrounuii-rj  ft •'//.'.  J. 
I  with  a  nmthg  wad  of  boughs,  and  thus  obtaining  a  con- 
firmation of  their  ancient  rights. 

In  the  reign  of  am*  VI.  there  were  not  above 
thirty  or  forty  perfons  in  a!!  Kent  that  helJ  by  any  other 
tenure  than  this  of  Gaie'kind;  which  was  afterwards 
altered  upon  the  petition  of  divers  Ktntijb  gentlemen,  in 
much  of  the  land  cf  that  county,  fo  as  to  be  defcendible 
to  the  eldefl  fon,  aceording  to  the  courfe  of  rhe  Common- 
law,  by  the  Star.  %\  H.  8.  cup  3.  Though  the  cuftom 
to  devilr  Gavelkind  land,  and  the  other  qu>lifies  and  cuf. 
toms  remain.  Co.  Lit.  140.  By  the  S'at.  34  Csf  35  Hen. 
8,  c.ip  2(1.  all  G-t'vclkitid  lands  in  UTaUi  were  made 
defcendible  to  the  heir,  according  to  the  Common  law  ; 
whereby  it  appears,  rt»at  the  tenure  01  Gavelkind  was 
Jikewife  in  that  Principality. 

BUiclfton:  relics  on  the  nature  of  tenure  in  G«*.Iiind  m 
a  pregnant  proof  that  tenure  in  free  focat-c  was  a  remnant 
of  Sarcr,  Liberty.  It  i>  u  ivrrfally  known  what  ftrug- 
gles  the  Kentifi-m-n  made  to  preferve  their  ancient  li- 
be.  tics,  and  the  ioccefi  \. i:n  which  thofe  firuggles  v^ere 
attended.  And  as  it  a  j  rinopally  here  that  we  meet 
with  the  cullom  of  Gavelkind,  we  may  i«irly  conclude 
that  this  was  a  part  of  tL;fe  liberties  ;  bg.ccable  to  Mr. 
SattUm*t  opinion  that  GatteUiaJ,  betcie  ti»e  Jtbrmm  Con- 
quelt  was  the  general  cmftooi  of  the  realm. — Tue  di.Hn- 
guilhing  properties  of  thi:  tenure  arc  V4ri  >uj.  Some  of 
the  principal  are;  that  the  tenant  is  r-f  fclr..i-nt  age  to 
alien  his  eftate,  by  feoffment,  at  the  age  of  rifieen. —  That 
trie  eftate  does  not  ri'cheat  in  cafe  r  f  an  ;ttiind.;r  ami 
execution  for  felony.— That  in  moft  place,  the  tenant  had 
power  of  dev:fing  lands  by  v\i':l  before  ^MtfiatulM.  tor  that 
purpofc  was  made.  fitz.  N.B  i<,S:  {  ;o.Ca>.  561  — 'I  he 
delcent  of  the  lauds,  as  above-fl...  d  ;  which  was  indted 
ancientiy  the  mn:l  u.ual  courfe  ci"  ucLent  all  ever  L>ig;.v,d. 
Gta  id,  i.  7.  c  3,  though  in  par'.icular  ci fes  particular 
cuiloms  prevailed. 

Thefe 


A  V  E  L  K.  I  N  D. 


G  A  V 


Thcfc  among  other  properties  diftinguifh?d  this  te- 
TK^m  iii  a  mere  rem. .rouble  manner;  and  yet  it  is  (kid  to 

on'y  a  fpecics  of  a  focage  tenure,  modified  by  the 
cullom  of  the  country  ;  the  lands,  being  holdcn  by  luit  of 
court  and  fealty,  which  isaftrvicem  its  nature  certain. 
Wi  -2ii.  See  this  Did.  title  Tenant  HI,  12.  Where- 
fore by  a  charter  of  King  Jchn.  Hubert  Arch-bifhop  of 
Canterbury  was  authorised  to  exchange  the  Gavel  kind 
tenures  holden  of  the  See  of  Caut.iuwv  into  tenures  by 
Knight's  fervice  :  and  by  the  above  mentioned  llatute  of 
71  lim.  8.  r.  3,  for  dtfgttelfillg  lands  in  Kent,  thev  arc 
directed  to  be  defcendible.  for  the  future,  lilt?  ether  landi 
ivbicb  tverr  never  IxlM-n  by  fen-ire  of  foe  age.  Now  the 
immunities  which  the  tenants  in  Gavelkind  enjoyed  were 
Itjch  as  cannot  be  conceived  fhould  be  conferred  on  mere 
plowpisn  and  peafants :  from  all  which  the  learned  Com- 
mentator conceives  it  to  be  fufficiently  clear  that  te- 
nures in  free  focage  are  in  general  of  a  nobler  original 
than  is  afli^ned  by  L.:thtcn,  or  aftcy  him  by  the  bulk  of 
common  lawyer?.  2  1  "opr.-. 84,  5.  c.  6. 

A  father  having  Gmtthuti  lands,  had  three  fons,  one  of 
whom  died  in  the  life  time  of  his  father,  leaving  ilfue  a 
daughter  ;  and  ir  was  held  that  the  daughter  (hall  inherit 
the  part  of  her  father  Jur<  ftfraJkMtat't9tust  and  yet  (he  is 
not  within  the  words  01  the  cuttom  of  dividing  the  land 
between  the  heirs  male,  far  (he  is  the  daughter  of  a  male 
and  htir  by  reprcfentation.  t  Salk.  24.3.  The  heir  at  the 
age  of  fifteen  years,  it  is  fa  id,  may  give  and  fcli  his  lands 
in  Gaietk >J,  and  fnall  inherit.  Co.  Lit.  I|t>  The  cullom 
of  Gavelkind,  is  not  altered,  though  a  fine  be  levied  of 
the  lands  at  Common-law;  bccaule  it  is  a  cullom  that 
runs  with  the  land.  6  E.  6. 

Land  in  Ga;  rAbWwas  devifed  to  the  hufbmd  and  wife 
for  life,  remainder  to  the  next  heir  male  of  their  bodies, 
tsc  They  had  three  fons,  and  it  was  adjudged  that  the 
rldclt  (on  fhould  not  have  the  whole.  Dyer  133.  A  donee 
in  tail,  of  Ganlkind  lands  had  ilfue  four  fons ;  and  it  was 
held,  tli3t  all  fhould  inherit  :  but  if  a  leafe  (or  life  is  made 
of  Gazelkind,  remainder  to  the  right  heirs  of  A.  li.  who 
hath  iilue  four  fons,  in  this  cafe  the  elded  fen  (hall  in- 
herit the  remaindrr,  bfcaut?,  in  cafe  of  purchafe,  there 
can  bebut  one  right  heir.  1  R<p.  102.  If  Gavelkind  lands 
come  to  the  crown,  and  aie  regrantcd  to  hold  m  tapite, 
fJc.  the  land  (hall  defcend  to  all  the  htiis  male  as  Gavel- 
kmd.  Nelf.Abr.  895. 

A  wife  lhall  be  endowed  of  GavdUnd  land,  of  a  moiety 
of  the  land  whcrcul  her  huflvmd  d*d  leiled,  during  her 
widowhood.  Cj.  Lit.  ill.  And  it  has  been  .adjudged, 
that  the  widow  cannot  have  vlection  to  dem„nd  her 
thirds  or  dower  at  Commun-law,  (o  as  to  avoid  the  cuf- 
tom.  by  which  fhe  (hall  lofe  her  dower,  if  fbe  marry  a 
fr:or.d  hufband.  M~o*  260.  Hut  fee  \  Lon.Gz.  Sec  title 
Dowr. 

The  hufijand  fha'l  be  tenant  by  the  curtefy  of  half  the 
Gavelkind  lands  of  the  wtfc,  during  the  time  he  continues 
unmarried,  without  having  any  iilue  by  his  wile;  but  if 
he  marry,  he  lhall  forfeit  his.  tenancy  by  the  curtefy.  Co. 
Lit.  1 1 1.  II  the  hulband  had  ifiue  by  his  wife,  and  Hie 
die,  he  (hall  be  tenant  by  the  curttly  of  the  whole  land; 
and  though  he  mzny,  he  mall  noi  forfeit  his  tenancy, 
ML.  tlCar.  B.R:  I  Lil.  Abr.  049. 


3 


It  was  formerly  fuppofed  thnt  although  a  father  wis«?- 
faintrd  of  /w/mot  leiony,  the  heir  of  G.nAk::-d  land 
fhould  inherit,  for  the  cullom,  as  faid,  was.  «  the  fatlirr 
to  the  bough  and  the  Ion  to  the  plough  *  Dofl.  -J  A  .-//. 
.-.  to.  But,  it  has  been  held,  thai,  in  matter*  of  tieafa, 
which  llrike  at  the  foundations cif  poJky  and  govern- 
ment,  even  G  .--  •.*">./ lands  are  forfeitable,  and  ohoon 
\u->,\     See  title  Forfeiture. 

A  rent  in  !ce  grafted  out  of  Gavelkind  lands  (nail  de- 
fcend in  Gavelkind  to  ..11  the  heirs  male,  as  the  Ufldl 
would  have  done;  it  being  of  the  fame  natiac  wall  \hjc 
land  itfeif.  z  L  <-./.  1 3  8  :  1 M  /.  97, 

All  lands  in  Kent  lhall  betaken  to  be  Gavelkind,  except 
thofe  whi-.h  arc  d'fgai'eUed  by  particular  llatutes.  1  M:d. 
98.  If  lands  arc  alled^ed  to  be  in  Kent,  it  (hall  be 
intended  that  they  arc  Gavelkind ;  if  the  contrary  doth 
not  appear.  2  Sid  153.  By  Hale  Ch.  J.  Gave/tied  law, 
is  the  iaw  of  Kent,  an  J  i<  never  pleaded,  but  prefumcd  ; 
and  it  ha.  bem  h-  IJ.  thru  the  (upciior  court*  may  vJkc 
notice  of  Gavelkind  generally  without  pleading:  thou<,a 
not  of  fhe  fpecial  culiom  of  devifiog  i  ,  which  ought^to 
be  pleaded  fpecially,  iMacl.^S:  Qv.  Co.  465:  Lu.-u. 
236.75a. 

The  Gavcil:ind  defcent  of  lands  in  hehvd  was  an  in- 
cident to  the  01. torn  of  tfaniffry  :  and  as  fuch  fell  to  trie 
ground  with  it«  Principal,  in  conltqncnte  of  a  filemn 
judgment  againll  the  latter  in  a  cafe  Ann.  5  fac.  1.  S>te 
Dav.  Hep.  28.  iiut  in  the  reign  of  Queen  Ann  the  polity  of 
weakening  the  Roraan-Catholick  interell  in  InlarJ  was 
the  caufe  of  an  lr>Jb  flatute  to  make  the  land*  of  P^pins 
defcendible  according  to  the  gavelkind  cuilom  unlefr  the 
heir  conformed  within  a  limited  time.  See  k'l>.  on  GW.-.v. 
c.  17.  However  now  by  an  Iri/bJUttrntcoh  the  prefent  reign 
(17  1 8  Geo.  3.  c.  49.)  the  defcent  of  the  lands  of  Pa- 
p::t.-  :  '  «:n  reduced  to  the  courfe  of  the  Common  Lw. 
1  In/I.  .  7       .  U 

GAVJSLMAN^  A  tenant  liable  to  tribute.— Somner 
of  Gavelkind,  fag,  33.  And  hence  Gavelkind  ha;  been 
tnoughr  to  be  land  in  us  nature  taxable.  Mount.  See 
Ihmti  III.  12. 

GAVLLMED,  The  duty  or  work  of  mowing  grafs, 
or  cutting  of  meadow  land,  recjuired  by  the  lord  lioin  his 
cullomary  tenants  ;  Ccrjt.ctu^o  j,ilcetndi  fiut  vocMHa  gavcl- 
med.  AV?v». 

G  \V  LLC  ESTER,  Sax.  Strta,  ins  t'efHgalit.]  A  certain 
nil-..  >  :c  uf  rent  ai<t  :  and  among  ihe  aiticlo  to  be  ch;ir- 
gcd  on  the  llewards  and  bailifTs  of  the  manors  belonging 
to  the  cbureb  of  CanUfbnry  in  Kfttt,  according  to  wbich 
tliey  were  to  be  accountab  e,  thi*  of  old  was  one;  ,ie  ga^-cl- 
celicr  tujnfltbtt  br acini  braetati  infra  hbertatem  mantitu  u/.t, 
•viz.  una  in  fagtamm  (if  dimitl'tttm  cei-vyt.r.  This  duty  eife- 
wneie  occurs  under  the  name  of  tole  y.'.v;  in  lieu  whereof 
tiic  A!>b)t  tf  A'  nylon  \\!\>  won:  of  tutl  >in  to  receive  the 
f  enny  meimon-d  by  Seldm  in  his  Diilcriation  annexed  to 
Flcta.  cap.  8.  Nor  does  it  differ  from  what  is  called  tuk- 
ptwl  in  the  GlolTary  at  the  end  of  Hen.  I.  La -.«.'/ 
Diel. 

GAVEL  Wi'-RK.  5.:v.j  Was  cither  mam  o;<>n,  by 
the  iiundi  and  peilon  of  the  ten  int,  or  CjaHMftr*%  by  his 
carts  or  carriages.  Philips  of 'Purvey. 

G  AUG  IL  I  UM,  A  gcuje  or  ga*$s*g,  done  by  the 
gauger  ;  and  the  true  E'.glijb piu^c  is  incr. turned,  in  Rot. 
Part.  3  2  Ed.  1 . 

GAUGER, 


G AUGER,  Gavgtator,  Fr.  gwcb'tr.  i.e.  k0tm,#f> 
ywr,]  An  officer  appointed  bv  the  K.inp_,  to  examine  jll 
tuns,  pipes,  hogfheads,  bjurrli  and  "tcrcci  of  wine, 
oil*  honey,  Grfr,  and  to  give  them  a  murk  of  allowance, 
as  containing  J,twTul  meafure,  before  they  arc  fmd  in  any 
place:  and  b«aufe  his  marl:  is  a  circle  made  with  an  ir*.n 
inilrumt  nt  tor  thiit  pitrpole,  it  fecnii  to  haveiti  name  Irani 
thrnirc.  *Of  this  officer  and  his  dike,  there  arc  tnaoy 
ftaiuscs;  as  by  AV«tf.  27  EM  3..  mj.  8.  all  win**,  ^ 
imported,  are  to  bir  jumped  by  tin,'  KJi.£>:;  ga'iy/n,  or  their 
deputies  By  Sfnt*  31  EtL$t  c  5,  Selling  wine  befote 
g Sliced,  incurs  fbrfeiiure  of  the  value.  And  by  $/4f. 
23  6.  r-7/1,  lj»  the  jjtffrg* -//.mir  l<  to  be  pSiftJ  g<sj&4tit 

011  gsni);tr»g  wines.  1  he  Stdt*  31  r.  8*  ord^intd, 
thr.t  beer*  i£c  imported,  (ball  be  gauged  by  the  M  after 
and  Wardens  ufthe  Coopers'  ttHipaoy.  iec/.?/*  11  Cay. 

The  wardens  of  the  Coopers,  ftvaJI  attend  to  gauge 
velleU  upon  requelt,  23  //fjT  4.  Gaugers  may  take 
fa  rn  pies  n£)l  extending  half  a  pint,  3;  G*r3  Z-  zg.  Stc 
titles  tfre&en  :  Ezttfc. 

Gli  A  SPELT  A.  In  a  charter  of  the  privileges  of  AVpj- 
tajtU  upoi:  7vftf  renewed  amc  30  £, 
fitrpedArj  (i>  e. 

6EBITRSCIP,  Le- 
ant diftHcL  / 

GEBURUS,  A  cc 
Jktfr  or  villsge  ;  from 
or  fti m-T-  <.;•. 

geld,  cf'flw,  2 


r.f)  tttifrhiitQSy   genlpeua,  VIP,  jr&m- 

rfcipa  3  Neighbourhood  or  adjoin- 

ntry  inhabitant  of  the  fame  gefatt- 
je  Sax.  £f  jarr,  a  carl  ploughman, 


Pttrfath  drtifti  13  prtt  'wm 


1  Lean 


in  cittiifi 

peers,  & 
ri^o>  pit 

fprti.l  < 

on  prwxi 
G£  S 
had  f»< 
that  Mil. 


ks,  in  oyctr  to 
P,  C.  2*4  1' 
hich  at  gener* 


^.V/.'  efc  g:  Idis,  iantgrhiiti  «  rtsgtlttsj  bhdvatia-,  He.  Chart. 

R)  h  2.  Priorar.  cc  H  in  Detun   Fat*  5  F„  4 

is  the  flogfe  rjtlne  s.»f  a  thittgi  rxtigfldt  double  value,  tv, 

GE  LB  ABLE,  tMMn.}  Thaa*  iiatile  t.,  p;iy  tax  or 
tfibutt«  Ciinn&ti,  dh'tdiii^  ti^el^  into  three  parts-*  calls 
tit*;  fifit  ■  fie'nhfrt  becaufefubji.dk  to  taxes ;  from  u/hich  ihc 
otKer  l!^o  r- ;  a  iveite'-rS  mpr«  as  being  eci Ujiet  tl&af.-r* 
The  word  1*  menkfdnorJ  in  the  &V«r  Z$  J$en  &  c.ip.  *a. 
Bii  ,r  c  ,  .  i  iseypoundt  i-  to  be  th&i  land,  or  lord* 
fhip.  whieh  V  f*l  dtfirifcv.t  en  tr  vkfeem,'  %hji.yoi, 

bhMUJE.Hx  i.e.  ^  fT^rj  An  iITcmbly.  Leg. 
Ed  *'  On f  c p  *  5  See  //•  /  «o  n :  £>  Wsj-okW  \Fiic  tn\>  V: 

Gt-.NL.VT  / 
vi!!..in    I  L-  l*<*i 

GENERAL  iSiUF.,  \*  a  p1«a  t 


ir.  r:  <-  ver  crimmoni.  Theft  are  cJefcrib^d  among-lt  other 
cuHoms.  Cartahtr.  G(o/?m.  N$  f>2  to. 

GENERALS  ORDERS,  Chiefs  erf  th-  fcveral 
order i  of  xtonh,frmrr,  and  trh  r  religious  fo  i*rie5 

GENEVA.  A  Itron^  water  or  fpirit.  Videi>  //fe 

G  E N  f  L Ii M  ^  N .  aiw ig/fri  ]  1 5  compound",  of  1  WO 
langu.igejrj  fro  to  tbe  Fi*  °snril,  i  e.  kjncft»st  vdboitqlo  t»& 
rta:v>,  and  the  Sax.  mm  a  mm;  thu$  mjeannts  ■".  w-;f\ 
well  born  The  Ifclitni  cad  tho&wv/yj  farai&i  whod)  we 
itv  L- •  '  \,tm;  '^e  FrcKth  {btu  fttantttm  mat^fs1'.  under 
ihcif  ancient  ironarchy,  ditlir^nilhed  furh  by  the  name 
of  iinttf&mmr:  and  the  Sfawfrth  krep  up  to  the  mean- 
i  j  word,  cailm-j  him  kiti-zlg*  or  who 
ii  Uii;  Jon  of  a  man  of  .Ti  coant ;  fo  chat  gentkaien  are  fuch 
ivhom  tbelr  bkiod  or  race  doih  make  known. 

Under  rite  denomination  of  Gentlemen,  are  comprlfed 
all  above  -yeomen :  whereby  noblemen  are  truly  called 
Ge^thtne::.  Smith  dt  Rtp.  J;;?,  lib.  \.  cc.  ao(  21.  A 
Gentjem^n  is  generally  defined  to  be  one ,  who,  m(h- 
cutany  n.k,  bears  a  rtw/  /«ru,  or  whofe  aficetlors 
h^ve  bctti  freemen  ;  and  by  the  coat  that  a  G rrct! err. an 
giveth+  he  ii  known  to  be,  or  not  to  be,  descended  front 
thole  of  his  n^me,  that  lived  many  hundred  ycirs  Hate. 

There  is  fjid  to  be  a  Gcniteman  by  orEce,  and  in  re- 
puturi,jnH  us  vrttl  .n  thofe  ihat  are  b-^rn  fuch-  2  Infi.  663. 
And  we  r rod  tnat  7,  KUtzfim  was  made  a  Gentleman  bv 


icntle.mun,  vias  rare  be- 
t  u  very  ancient.  2  hji. 

.]  la  a  good  addition 
onaao^  a?  gamtfm  i*  for 
iman  be  named  fplnfitr  io 
hath  been  hvld  that  Hie 
/vy?,  668.    J]  ut  it  Teems 


t ;  Rt£&GtKtirtb:}   is  the  Kind's 


['IO  When  an  old  abbey,  or  religious  houfe 
r:f  inro  many  colonjes,  cr  depending  cells, 
Fiprinp  of  the  mother  morallcry  was.  called 
,       ■    ,   yua/i'jwkj  t<f  fihft*  mptttiih  damm.  Ann&L 

GENE  ft  ALE,  The  Angle  commons,  or  ordinary  pro- 
vifion  ot  the  relifjiou*.  were  termed  rna«k,  as  %h  r 
gcntril  allowance,  diilinguinied  from  ihc\r  pt'ftatJi.r,  or 
pUt^ntes  j  which  on  extraordinary  occafiens  weic thrown 


GEN  1  LLVVOMAN,  £ 
for  the  cJhtie  and  degree  0 
tn  r,t  oi  a  man  t  jnJ  if  a  Gei 
any  original  writ,  appeal,  J 
may  abate  and  qualb  1  he  f^i 


GEN 
fon,  t.r  ; 


1  ^L<jeraft  a  good  addition,  for  an  mt~ 
i  j&rgit  iMMan  i$t  |yr  one  who  being 

I  a  bafiartl. 

gttitilitm-]  Is  loft  by  attainder  of  trea- 
which  perfon&  become  bafe  and  igno- 


GENU.   A    generation. — Sucujit   Ethelbaldo  Q$k 

GEjNUSr  Lat.]  The  general  Uock,  extraction »  &fe.  as 
ihe  Kvcrd  ofilit  e  in  litw  is  the  got* J,  or  geneial  ;  but  the 
bht  ih'.  li  the  jpftfats  or  it,  or  particular,  a  £///. 

Jh\  528, 

GiWtti  aniiing  met;tph)TKiar»s  and  logician;,  denotes 
a  number  of  beings,  v.  inch  agree  in  certain  general  pro- 
perties, cnmmini  to  them  al  ;  fo  th^t  XgemtiU  u,  in  fail, 
only  an  at)firafi  idea,  expreffctt  by  fnmc  general  name  or 
Kfrtn  ;  e.r  riulier  a  genera!  name  or  term,  to  Signify 
what  is  ca'led  an  abtir&ft  idea. 

GEORGE  NOiiLE,  A  piece  of  gold,  current  at  fijc 
iiitltMi tr*  md  eight- (irnte,  in  *'ic  retgn  oi  Xing  ika.  V1L 

GEORGIA,  In  , 
6G,  a.  r.  25,  §7.  5 
GHRSyMA,  .S* 
G^TU  ht  FA  J 


fear,  its  colony  elhblifiied,  by  fiat, 

tf  tule  1' Imitations, 
(#  J  rJuiUMi  Utl€. 

I  A,  An  antienrwrit  where  a  per> 
fon**  g^ot  d  behaviour  was  impeached,  now  out  of  ule. 
Lamb,  Eiuu.hL  4.  td/.  '1 4.  *5ce  Sbntj J<t  the  Ptwr, 

GE WINED  A, 


G  E 


GIFT. 


GE(W1N£D  \t  Sax  ]  The  public  convention  of  the  . 
pciyle,  lode- id?  a  rauTc:  tt  fit?  qcM  tiUtrm.mti  ft  r-\ 
i*  yzt, ;     \  ,,   ww  trained  a  idM&f  imna^afttr  u  fe$5fc  1 
LI.  ^thelre 1,  cap,  i. 

GrIiWtTNESSA»  The  giving  of  evidence.  L***EtfcI. 


4  . 


il  Aeon 


<  - 


like  li  nature  and  often 

>)  U  j:ropc!y  applird  to 
|^ofr>ent  is  to  tint  of 
ii  of  an  eitatc  for  life  or 
i  a  frolf«Dent  but  in  the 
fcr  theonei*thr*  words 


Gr^nt,  betn g  applied  to  thi  i 
yet  as  r  i  tliing«  irnmoveabl 
plicable  only  to  Jitrd*  xn  J 
gifts  and  grants  are  did  u 
confounded.  /JWi  » 

The  HOTveywcc  tH  to  ft 

2  creation  ni  ua  eftate-'a 
ai  filiate  ii  i:r,  and  Le«fc 
yean.    It  difTeri  in  Both  in 
n.r.urz  nf  t^.-  r!l  tc  paffing 
of  convsyunc?  in  this  caftf  arc  Z>3,  or  ZM/Y — Igltv,m  I 
//.j     five*  ;  and  Gifts  in  t.iil  arc  equally  imperfeil  with- 
out livery  of  fcifin  as  feofFnunts  in  frefimple.  Lit.  $  $9, 
Aral  litis  is  the  only  dill. nil  ion  tlut  foitktm  icemj  10  |*k«  I 
\v!irn  hz  i'.iys,  tl  it  is  to  be  uiii'iMiJod  that  timet*  fcorli.r  1 
and  fcoflVe  ;  donor  and  donee- ;  lefter  and  I  e  flee."  Z.;».  I 
I  J7  ,  vfe.  feoffor  fe  applied  to  a  feoffment  in  fee-Gmple ; 
donor  10  a  Gift  in  tail,  and  teiTur  to  a  leafe  for  lire  or  1 
)ears  or  at  will.    In  common  acceptation  Gifts  arc  fre- 
quently confounded  with  Grants.  See  title  Giant.  zComm.  \ 

Gifts  or  Gt  mifj  for  the  t rnns furring  of  ttrfiant  pr&ptrty 
arc  thus  to  be  dininguifhed  from  each  other  i  that  Gifts 
are  always  g  r  a  <  u  i  1 1>  a  * ;  Grants  are  upon  forr.c  cotiJi der- 
ation or  equivilent ;  and  they  may  be  divided  with  regard  > 
to  their  f'ubjrft  matter  into  Gfts  or  grants  of  chattels 
rcnl,  and  Gift*  or  grants  of  chattels  perfonaL  Un- 
der the  former  head  may  be  included  all  leafe*  for 
years  of  land*  alignments  and    fut renders  of  thefe 
leafes  ;   and  all  the  Other    methods  of  conveying  an 
cibtc  lefs  than  freehold-    See  this  Dlcl,  iitles  DrcJ;  C«r- 
veyantt ;  tfiatt*    Thefe  however  very  fetdom  carry  the 
outward  appearance  of  a  Gift,  however  freely  be'lowed  :  I 
being  ufually  expreffed  to       made  in  conls  irration  of 
bloodj  or  natural  afkilion  j  or  of  5/.  or  10;.  no  U-  f 
nally  p j t J  to  the  Grantor:  ard  in  cafe  of  Icafe?,  always  I 
refervimg  a  rcntt  though  it  be  but  a  pepper  corn  ;  any  of 
which  conJi.icra-ions  »il!  in  ihir  eye  of  the        ton/:; I 
the  gift,  if  cx^juied,  in:o  a  gran::  if  net  csecut^d,  into  j 
a  ccm.racV  z  Chum.  440,  c.  30. 

Grants  or  Giits  of  chmteh-perfonal  are  the  ail  of 
transferring  the  ti^ht  and  the  p  tfrifiun  of  ihem,  wh.uLy 
one  man  renounces^  and  another  immediateiy  a^  quirt  s,  k\\ 
title  and  inrcrcit  tn  r<  in  .  ,.  i;^h  m.Ly  hu  aoiic  tir.i  r  \i\ 
writing  or  by  word  of  mouth,  attelted  by  futfkient  evi- 
dence* of  whLh  the  delivery  of  poircfllon  t*  the  Urongcfl  1 
■  nd  mod  eUenual.    But  thii  conveyance,  whe a  merely 
vnlun:aryT  is  fomevvhae  fuipiciouj  ;  and  U  ufaally  con* 
ftrued  to  be  fraudulent,  if  trediiori  or  o:he.^  bevcinc 
fulFercrs  thereby  j  ^nd  p*rticu!at]y,  by  Stat.  3  H  7.  *\  4, 
all  deeds  of  gift  of  goods,  m  .-.]•?  irt  trull  to  (he  u:c  of  ihe 
d  inor  ihill  be  void,  bciaufc  cihtrwife  ptrlons  might  be  | 
tempt'd  to  commit  ir^aicn  or  fcfony  without  d^rjgLT  of  I 
forfeiture:  find  the  Creditor!  of  the  donor  might  alfo  be  I 
defrauded.    And  by  Stat.  \iEti*.  c.  5,  every  grant  or 
gift  of  thiittels  Zi  tvell  a,  lands  wiin  an  jri:cm  to  defraud  1 
creditors  or  otlivrj,  fhall  be  void  »$  agniuil  luch  perionj  ' 


fO  wnrjffl  fut^fraaj  would  Vie  prejudicial,  but  ss  Rjjainft 
i.hi  gtantv  or  giver  hi aiftlf  wtfi  (land  good  and  eftcdla- 
at :  and  all  prrfo^if,  p:trtskcr<  in,  or  privy  to  fuch 
frandtilent  granr*.  (hall  forfeit  the  whole  value  of  the 
good-1,  ane  moiet/  tt>  the  King,  and  the  other  to  the 
pjjty  grieved;  alfo  cn  conviction  fuil  -  hj!fayearTs 
tnprifuamjot,  ;  3  &  < ,  ita,  and  this  Diet,  title  /wsw/, 
A  tru  and  proper  G;h  o  Gr;  nt  is  always  acc^iupani- 
ed  tvifh  d^lvery  cf  pLirel^on,  and  takes  cfreft  imtriedi- 
aiely :  a*  if  A.  to  if,  loof.  or  a  flotk  of  fheep,  and 
piiW  him  t ra  poflelUoa  or  thvm  diredly,  it  is  then  a  gift 
executed  in  tht  Jor.ft- ;  irtl  it  {■>  noi  in  thedoaor'i  power 
to  retrafl  it,  though  he  did  k  without  any  eonGderadon 
or  recompencr;  toy;  unJcis  It  be  prejudicial  Co 

Creditor*,  o  the  donor  wcr^:  uruler  anv  legal  incapacity, 
as  infancy,  coverture,  duref?,  cr  the  like:  or  if  he  were 
drawn  i  »,  circnt,iv«n»cd,  or  impr.fr  d  upon,  by  faj& 
prcxr.'-e;,  eb.iety,  or  i'urprik'.  Dut  if  the  Gilt  doe.  not 
r^fiL'  e/F<e*l  by  deliv-'ry  of  imcneJiire  position,  it  i>  then, 
not  propeily  a  Gift  but  a  contraflj  and  this  a  man  c*ft- 
n,>'.  \,z  compelled  10  perform,  but  upon  good  *md  i'uf- 
ficifiii  con fi deration,  a  C<wwa,  441,  f_  30,  &ee  thi^  Dtci, 
title  AjfttTnpfu  :  Cvnji^a  atk  t    1  U  -  trag. 

A  Gift  may  be  hy  tleed,  in  ivoid,  or  in  //rwi  all  goods 
and  chattels  perioral  m^y  be  given  without  deed,  except 
in  fome  fpcci.il  c;Jcs;  and  a  Ircc  Gift  is  good  without 


a  co nltdr ration. 


S7- 


Whenever  any  G if.  IhaSI  be  made,  in  famfaction  of  a 
debt,  it  is  proper  :o  make  it  in  a  public  man  iter  be  lore 
neighbour?,  that  the  goods  and  chattels  be  appraifed  to 
th.<  full  vUuet  and  the  Gift  expreTiy  made  in  fatisfadton 
of  the  debt  j  and  that  on  the  Gift,  the  donee  take  pof- 
fcfiion  01  .hem,  ijV    UcL  j^o  Sac  title  Fraud. 

If  a  man  intcnJing  to  give  a  jewel  another,  fiy  to 
him,  Here  I  givt  mj  ting  taitb  the  tttbj  in  it,  &V, 
aad  ivitJi  bis  own  hand  deliver*  it  to  the  parly,  this  will 
b:  a  good  gift;  notwithstanding  the  ring  bear  any  oiher 
Jewel,  being  delivered  by  tfic  party  himfcJfl  to  the  perlbn 
towh  Jin  given.  Andif  apcrfon  give  a  horfe  to  another,  be- 
in^  prcleut,  and  bid  him  take  the  horftf,  though  he  call 
(Is:  inan  oy  a  wron^  r-jiije,  it  will  be  a  good  Gift;  but 
it  would  be  other  v/ue  if  the  horle  wore  deliveied  for  the 
nfe  of  another  perlbn,  being  a  blent ;  (here  a  mitlake  of" 
the  raine  would  alter  the  eafe.  Bee  Mt:x.  87.  A  Gift 
mull  lw  tcrtiin  ;  therefore  to  givi;  or  grant  another  h  s 
horfes  or  cow^,  that  may  be  fparrd,  will  be  void  y 
though  il  one  gi^e  to  A.  £*.  his  h  i  fe,  or  his  cow,  he  mjy 
take  which  he  will    Bra.  D^u  ^o. 

As  to  itifts  U  hrw,  w*t;n  a  man  U  m  Tin  red  to  a  wo- 
man, ah  htr  goods  and  chattels  by  gift  in  become 
the  huflund'*  j  but  tb-^a  h  :  h  iiaiik  for  her  d^bjti :  10 
if  a  m*n  is  madu  e^eeu  or,  the  l.i^v  gives  h:jn  all  the 
goods  and  chattels  of  the  teihior,  fubj.  ft  to  his  debts. 
1  hit.  35 1.  See  ittlet  Bum  :  £xe<vi£r. 

If  a  per  fun  matte  .1  fuitol  cloadis  for  another,  and  put 
it  upon  him  to  ufc  and  «e,v,  thi^  will  be  a  gift  or  grant  in 
law  uf  thi  :pparel  made.  Cv  Lit.$$i.  I  hii  mull  mean 
jftticrc-  w -\ j  iijt  any  ei.ipfoy iiicsil,  anJ  if  the  [jyior.  there- 
fore, meant  to  give  the  tloaths, 

A  man  by  deed  did  gitf  and  grtfttfj  bargain  and j/t.V, 
nVtnt  and  ttnfirpt  to  his  daughter  certain  lauds: 

but  do  confideration  of  money  wai  mentioned,  nor  waj 
1  he  deed  tnrolled  ;  th'.'re  rtjj  likew  1  t  ii-  cuntidcration 
of  natural  affection  cxprclled,  (other  than  what  was 

implied 


GIFT. 


GLEB  E. 


implied  in  namlngthc  grtlttec  his  daughter,)  and  there  was 
no  livery  indorfed,  or  any  found  to  have  been  made  ;  nor 
was  the  daughter  in  pofleflion  at  the  time  of  the  deed 
made:  and  in  B.R.  ii  ivas  ad  judged  by  the  ceust  that 
the  deed  was  good,  and  carried  the  cilate  to  the  daugh- 
ter by  way  of  covenant  to  tfatid  foiled,  t£t>  \  Mad  ic;. 

The  words  give  and  rtw<,  in  deeds  of  Gift,  Esfr*  of 
thing3  which  lie  in  grant,  will  amount  unto  a  grant,,  a 
feoffment,  a  Gift,  re  I  cafe,  confirmation  or  furrcnJer.  at 
the  election  of  the  party,  and  may  be  pleaded  a*  a  Gift,  or 
grant,  rcleafc,  Eflfa  at  his  ciettion.  Cs.XwV.30t,  And 
words  (hall  be  marfhalled  fo  in  CJiftwmd  grants  thai 
where  they  cannot  take  tf£t&  According  to  the  letter,  the 
law  will  make  fuch  conSlrudion  as  that  the  Gift  by  possi- 
bility may  take  effect:  berdgni  fmt  inttrptetatkaa  c&tr> 
taram  propter  Jtmpikuatem  lak<.ruot.  C»>  Lit.  183-  If  a 
perfon  gives  or  gram*  land,  and  docs  not  fay  in  what  parilh 
or  counry  it  lies  \  yet  if  there  be  any  other  thing  to.  dfl 
ftribe  it,  as  lately  belonging  to  Inch  a  perftat,  or  other 
circumftantial  matter,  may  be  averred  where  the  iand 
lietlv  and  fo  the  Gift  be  good.  Brv.  Grant  53  :  q  R.*p.  47, 
All  corporeal  and  immoveable  thing*  that  lie  in  livery, 
fnch  ai  manors,  melfuages,  cortage?,  lands,  woods,  and 
the  like,  may  be  given  and  granted  in  fee,  for  life,  or 
yeari  at  firft;  and  be  atiignable  over  after,  from  man 
10  man  in  infinitum*  I  RvL  dir.  44.  And  where  a  roan 
gives  and  grants  wood  to  ann;her  on  hi?  lands,  or  20/. 
for  it  to  be  received  out  of  the  fame  lanus,  Gsfe.  here  the 
wood  pafles  by  the  Gifi  prefently,  with  power  to  cht/ofe 
to  have  the  rocney.  1  R*L  Mr.  47,  A  deed  of  Gift  of 
lands  **r  goods  may  be  made  upt-n  condition  ;  and  on  a 
Gif.  or  Idle  of  goods,  the  deliveiy  of  6d  or  a  fpoon, 
tSe.  is  a  good  ftijirt  of  the  whole,  W^tV:  234.  See 
titles  Cwmtj&ftt*  ;  Fraud j  Deed\  Grxnif  Eft  ate  \  Limits 
lion,  fc?r. 

GIFT  A  AQLLE,  The  ftream  of  water  to  a  mill.— 
Jtfen,  An^Lism*  3. 

GIGMILLS,  A  kind  of  fulling  mi!|s  for  fulling  and* 
burling  of  woollen  cloth,  prohibited  by  Stc.w  5  -J  0  Ed. 

6.  £2. 

Gi;,D>  A  fraternity,  or rompmy,  C^r-  £.'c  GwW. 

GILD  A  MERCA1CJR!  1,  A  me  t  r.iite  meeting  or 
aflembly.  If  the  King  g/jmts  t^  ier  of  men  to  have 
giidaM  mtrcajtr rhis  ia  a!onr  fufHclent  to  incorporate 
and  eftabliih  ih^m  for  ever  1  o  30;  1  R*.  Ja.  513, 
See  titles  Cerpwatie*:  Guild. 

GILDINo  METALa,  By  certain  ancient  flaturcs, 
now  obfolete,  the  gilding  any  metal  but  filver,  and 
church  ornaments;  or  filtering  any  thing  e,v:ept  the 
apparel  of  peers,  &e.  and  metal  for  knights*  fpurs,  is 
liab'e  to  forfeiture  of  ti  n  time*  the  value,  and  a  year's 
imprifonmenr.  Nonr:  ihall  gild  rings  or  orher  things 
made  Of  copper  or  latten,  on  pain  tc  forfeit  5  L  to  the 
King,  and  damage*  to  the  party  deceived.  For  giJding 
filver  wares,  no  perfon  may  uke  above  4 *,  8  d.  for  a 
pound  of  troy  weight,  under  penalties.  Stats.  5  H.  4.  c. 
1  3  :  z  II.  5.  e.  4  :  B  H.  5.  r.  3,  ^Ce  tides  Gc/J  L<j«  j  Gold* 
Jmiths 

GISARMS,  or  GUISA!lMES,  An  haJbcrt  or  hand- 
ax,  from  ihe  1  at,  hh  ™Mft  hecaufe  it  wounds  on  both 
ii^fs  Mat — Spdm.  It  is  mentioned  in  the  ftatute  13 
Ea  1  c  6.  .  ... 

GIS  1  of  ACTION,  From  the  Fr.  gijtt  ts  the  cauf^ 
for  »t.Lh  the  aition  lieth  •>  the  ground  and  ftjundiiion 

Vol  I. 


thereof. 


vhich  it  is  not  mjlr.uinabSe,  5  M- 1. 


GLADIOJ.UM,  A  tittle  f*ord  ordiggt-r;  a!fo  a  ki'id 
of  fedge.  Mntt,  Paris* 

GLADIUS.  Jt'j  gfcSri,  ii  mentioned  in  our  i.#tin  au- 
thors, and  the  fftrJUOM  laws  ;  it  fjgni'ic?  a  (ypreme  jn- 
fikiiLti^n.  CmmSJ,  And  it  is  fjtid  th.t  'n  n  hence,  the 
creation  of  an  earl,  he  U  gtaM* fstccipf$us\  toft^nify  tn^c 
he  had  a  jurii'Jiciion  over  the  caunty  of  which  he  was 
ma  etc  carL    See  Pitas  0/  tht  fM. 

GLA1RE,  /v.]  A  fword,  Jance,  or  hcrfe.-nanS  Hrdf. 
Cj!cv/<'  was  one  of  the  weapons  -llnwe  ]  the  eQniendiDj  par* 
tics  in  a  tri*l  bv  cwk.  O^^.  Jt/rf,L  79. 

GLA^S,  Certain  duties  grjnttd  on  all  glafs  ware, 
&c.  by  i/*/.  6  &f  7  //'.  3  ; •  whith  duties  were  continued 
for  ever  by  a  fuhfe^uenr  ad  ;  Ijut  wrrc  fifirrwjrds  talccn 
ofl,  by  Stat.  10  and  1  r  3.  rai.  1  y ,  By  Stat.  19  OV?* 
a.  cap,  12,  An  excife  duty  is  latJ  upon  glafa  pf  frrf.  />rr' 
puuml,  upon  ill  crown,  pSate,  and  Hin?  glafs  imported  j 
zif'.  ^fr  pound  on  grrrn  glafi  imparted,. and  %s,ptr 
dofcen  on  ll-ifks  and  boctlcs  imported  ;  and  on  at!  mats- 
rials  or  metal  ufed  in  making  crown,  plucc  or  flint  g!afs 
9  j.  4  J.  per  hog  mead  ;  and  for  making  common  boulc*, 
or  green  glafs  *r.  $d,  ft>  hog&ead  ;  and  higher  duties 
by  fubfequentaels, 

GL AoS.  3V1EM,  Are  reckoned  amongfl  wsnderiug 
rogues  and  vagrants*  by  the  old  Ihtutes,  39  Ek'x.  (.  iy  j 
1  Jnc.  1.  c.  7, 

GLAVEA,-An  hand  dart.  Bistmt* 

GLEANING,  LEASING  ut  Li"SJNrG,  From  Fr. 
Glaitittt  qvyifi  vramcr}  tzMgtrc  gratta. — ItuKa,  Ahrhfin, 
ex  ahr,  fpitiu  t5  lefen,  ccMjrere — \£nfic\u  in  v.  Ghan.]  It 
hath  been  faid,  t!i3t  by  the  Common -h:w  and  cuftom  of 
England,  the  poor  are  allowed  to  ^oter  and  glean  upon 
another's  ground,  after  the  harveft,  without  being  guilty 
of  trefpafs;  which  humane  provifion  feems  borrowed 
from  rhe  Mefatcai  law.  3  Comm.,  212,213:  Tt  iah  per pait 
<.  JC-/>.  438,  534, 

Dut  it  is  now  pofitively  fettled  by  a  folemn  judgment  of 
the  Court  of  Common  Pleaa  that  a  right  to  glean  in  the 
harveft-held  cannot  be  claimed  by  any  perfon  at  Com- 
mon-law. Neither  have  the  poor  of  a  pariih,  legally 
fettled,  futh  right,  Gould  ].  dilfentcd  fforo  this  opinion, 
quoting  the  parages  in  the  Mo  laical  law,  [Letrit.  c+  19. 
W.  9,  10;  r.  23.  v ,  22'  and  See  Dtvt*  f.  24.  «v,  jq,)  and 
4  £ntr*  1927,  together  with  the  recognition  cf  rhe  cuf- 
tom  or  privilege  in  a  private  ait  of  parliament  for  an  in- 
ciolWein  Bafiugftcke  parilht  The  other  Judges  howevef 
were  of  opinion  that  it  would  be  d.tngtjious  and  impo* 
litic  to  admit  Gleaning  to  be  a  ri^bi,  and  in  Tad  ^vould 
be  prejudicial  to  the  poor  themfelves  noit  prov  ided  ft  r 
under  various  pofni^e  lUtutes.  They  alJb  remarked 
that  the  cnibim.  of  Gleaning  or  Leafing  was  various  in 
various  places,  and  was  in  many  places  rcfuicled  to  par- 
ticular corn,  and  could  not  therefore  be  Lz  up  as  an  unt- 
verfal  Common-law  right ;  that  it  would  be  opening 
a  tempting  door,  to  fraud  and  idleness  an  J  had  never 
been  fpecihcally  recognised  by  anv  judicial  determination 
1  //.  Bind-.  Rep.  5  1 — Gj. 

GLEBE,  gteba^  Church  land  j  mod  commonly  taken 
for  the  land  belonging  to  a  parilh  church,  brJi'drs  the 
tithes.  If  any  parfon,  vicar,  i£c.  hath  can  fed  any  of  his 
Glebe-land  to  be  manured  and  fown  at  ov.n  cofts 
with  any  co;n  or  grain,  the  inctimh:nLs  may  devife  all 
41  t.it; 


GLEBE. 


GOLD 


the  profits  and  corn  growing  upon  the  f«d  Glclie  bv  will, 
xindcf  Stat.  z8  //™,S.r.  1 1  -  And  if  a  parfon  fnws  bt<  Glebe 
»nd  ditfjj  the  executors  llvdl  have  the  corn  fn*n  by  the 
legator.  But  if  th*»  Glebf  be  in  the  hand*  of  a  tenant, 
and  the  parfim  dies  after  five ranee  of  the  corn,  and  be- 
fore iiis  rent  due;  it  is  fkiid,  neither  the  parfnn's  txecu- 
towij  nor  the  iucccfitr,  ran  claim  the  rent,  but  the  truant 
may  retain  it,  and  aim  the  crop,  unlcfs  there  be  a  fpe. 
cial  covenant  for  the  payment  to  the  patfbn'l  executor* 
proportinnabiy ,  ^iV.  Itfeidft  fait.  t6$.  Stdmt  j  lfihi»eal"e 
wi  aid  noi  come  within  the  equity  of  Stat.  1 1  Gee.  j.  r» 
*!?'/•  l5»  wbith  Bivei  right  of  action  to  the  reprofenta- 
tive  of  tftotif/U-  lift*  for  any  portion  of  rent  in  arrrai  at 
the  time  of  b»  death  I 

Exchange  of  Glebe  land,  will  not  bind  the  fucceflbr. 
Key  c. 

Prohibition  was  moved  for  to  a  parfon  for  digging  new 
CO.il  mines  in  his  Glebe,  and  alfo  for  felling  trees ;  for  it 
is  wade,  and  prohibited  by  the  (Unite  dt  ma  fwfltrnttid* 
mrimst  The  ccun  held  it  lay  not  for  the  mine*;  for 
ibrm  no  mi  him  in  Gl^be  could  ever  he  opened,  Lrt'.  107. 

By  itie  laid  Stat,  FI.  S.  e.  H,  Every  fucceflbr,  on  a 
month's  warning,  after  induviion,  (hall  have  the  manfiun- 
houfe  and  the  Glv- he  heVjn gin g  there ;o,  t»r>t  fo^.n  at  the 
lim^  of  the  p red  ft M fur's  deaih.  He  that  \s  inflitircd  tray 
cmer  in^o  the  Glebe  lard  before  induction,  and  has  right 
to  have  it  again  ll  ary  Itringen  £rr  CwErCh,  J.  Rail.  R.  igt. 

There  ij  a  wjrit  grounded  on  the  Hutt.  articaii  iitri, 
w.fi]  *herc  a  parlon  is  diElrained  in  his  Glebe-lands 
by  itirrifTs,  or  other  ofhcerj  ;  a^ainfl  whom  attachment 
Ihill  iiTue.   AV-ii .Br.  3 So,  387.   Sec  tide*  P*rfi*i 

GLEBARL'E,  Turfs  dog  out  of  the  ground. — In 
Sjhis,  Qamfift  Smith,  Mir//,  Glebariis, 

GLISCYVYA,  An  old  Saxon  word  f.r  a  Fraternity. 

L,f*y  si  thrift  an*  cap.  |2, 

Gl.OM  liKELLS,  Ommiffiirtes  appointed  to  deter- 
mine differences  between  fcholarsof  a  $h*#i  or  Ut:iwjUy\ 
and  the  townfmen  of  the  place:  in  the  edict  of  the 
bifhop  of  Eft,  aww  1276,  there  is  mention  of  the  Mafttt 

ef  tbt  GhmertUt* 

GLOV1LS1LVER.  Money  cu (lorn arily  given  to  fer- 
\;j!ir<  to  buy  them  gloves,  as  an  encouragement  for  their 
blurs  y  jnonty  h,»s  been  a) fo  applied  to  extraordi- 

nary rewaids  given  10  officers  of  courts,,  izc.  It  is 
plow  given  on  the  circuits,  by  Lhe  barrsllers,  to  the 
judgeV  trier. 

GLOVES,  The  Stat,  6  Gst>  5,,  e.  19,  rciirains  the  im- 
portation and  fitle  of  lareij* s;  Gloves  and  mitts:  and  one 
fefuon  of  the  Stat.  25  Gt 3  5.  c  55  alfo  xeftrains  the 
importation  of  foreign  Jim  her  not  tomplcrrly  made  inro 
Gloves,  but  cut  into  Jhflf-js,,  or  (ranks. — By  this  Liter 
a£t  a  ft  amp  duty  was  im  poled  on  Gloves  fold,  which  is 
now  repealed. 

GLYW,  A  valley  ;  according  to  the  booh  of  D-nt///ay. 

GO.  This  word  is  fomettme^  ulVd  in  a  judicial  ligni- 
fkatkm,  35  to  5<?v.iritcutday,  is  tobedifmifled  the  court; 
fu  in  old  phr.ifr,  to     to  Gud.  B*'kt  Kii  b*  190. 

GO  TSi   N  i  man  may  common  e.^ts  within  the 


dOA'rSHAlR,   To  what  dmic*  liable,  4  IV.  £f 


GOD  BOTE,  fo*  ]  An  ccclefialUcat  or  church  fine, 
paid  for  dime*  and  nitiencts  committed  againtl  God. 
GOD- GILD,  Tl  a;  which  is  oJVercd  to  Gudt  or  his 

ftrvire.  $nx. 

GOD  and  RELtGlOX,  Offices  *£*k$i  Af*flaty\* 
an  offence  a^aioft  God  and  religion.  It  was  formerly  the 
objecl  only  of  the  Eccleftaflical  coortjt,  which  corrected 
the  off  nder  pro  /aire  a»  n  - .  Kui  now,  bv  S(aK  9  ¥  to 
W.  3  35.  If  any  p'ffWn  edu:a:;d  in,  or  having  made 
profrftton  of,  the  Chrittian  rcligioit,  (n^ll  by  wri;ingT 
printing,  te4ching,  or  aAvljhi  fnca!tmg,  deny  the  Chrif- 
lian  religion  to  be  true,  or  -the  Holy  ScfTp5Ure»  to  be  of 
divine  auihority,  he  fliall  ucon  the  rlrft  offence  be  ren- 
dered incapable  '.0  hold  sny  tB*e  or  place  of  rrufl ;  and 
for  the  fecond,  be  rendered  incapable  of  bringing  any 
afiicn,  being  guardinn,  executor,  legatee^  cr  purchafer 
of  lanJi,  and  Ihull  luJlerihree  years'  imprifonmcnt  whh- 
out  bull.  To  give  room  however  for  repentance,  if  whh- 
in  ft  nr  month*  after  (he  fiift  conviction  the  delinquent 
will  in  open  court  publick'y  rer(,niTice  his  error,  he  is 
dhlharged  for  that  oncCj  from  all  difabiHticf. 

Htrrfy  is  another  offence,  for  which  the  otTender  u 

I  fubjtCl  only  to  ecclefsaflical  cepfure,  by  Star*  Car. 

I  2.  c  9.  S<e  4.C«nn  42 1  6c-  As  to  RfViimg  tf  tfo  arjt* 

in%t  lilubi'rafr.  RiHgUm  Li}9'hri,  Sim<i*y%  Stikbittb-brtak- 
D  :;r,i,e<iittfi  and  Ltusd&f,  \  44 nd  this  Diet.  unJcr  thyfe 

GOLD  A,  A  mine,  according  to  Bhuat.  Mm  -Its. 
I  tans.  %.prt£.  6l0. 

GOLD  AVt>  SILVER  LACE  and  Thread*  Perfoia  th  kt 
fell  orrice  lace,  mixed  with  other  metal  or  mitemU  ch»n 
]  ^t/i/,  fiver,  fiik  and  vellum,  lhai'  forfeit  z  6d.  for 
every  ounce:  and  there  {hall  bealluwcl  tl  lea  it  dot  ounces 
of  g&U  and  ftli  tr  prepared  and  nddtcd  into  plate,  to 
cover  lour  ounces  of  litk,  except  large  tuiil,  frize,  tSfr. 
And  laying  c J 1  -_s  f  .me  on  greater  proportions  of  the  fitk, 
or  in  any  other  manner  than  directed,  incurs  the  like  for- 
feiture of  tfi  6di  the  ounce.  Copper,  and  lafc  inferior 
lo/i'vfr,  is  to  be  fpun  upon  thread,  yarn  or  inde,  and 
not  on  lilk;  bjttliis  doc*  not  t-xiend  itrlTm/H  apparel, 
uled  in  theatres.  No  gold  or  filVcr  lace,  thread,  fdngc 
or  ivire,  if?-  m  iy  Lu  im^oite;;,  on  pain  of  bxing  for- 
fetted  and  buirnr,  and  100/.  penalty.  Sftti.  ic  Geo  2* 
c,  30.  See  28  Crt>.  j.  e  j?.  The  importation  and  making 
up  of  gold  and  lilver  fJurci  embroidery,  brocade,  tec.  w 
prohibited<  by  Star*  zt  (Tea.  3.  3&<  Sec  Amber  titles 
W\ic-BrtT.xtfi'  Etttbreida}*.  Navigation- Afts. 

GOLD  SM I T  i  I S .  CdJ  an  J  y/'ver  m  an  u  fad  t;ivs  arc  to 
.ilTiycd  by  t3;?  wificti  of  the  G-J  'j\^s''^  Ct'mpjny  in 
Lead  tt,  and  marked  ;  and  gold  iv  to  be  of  a  certain  tooth. 
Stat.  itE.i.  c  20.  14y  Stai.  37  E,  3.  c.  7,  G&ffwtk 
were  to  have  their  own  r;  uu  y"j'<%  after  trir  fur.ey- 
or»  have  m«dc  their  afTayt  and.  falJe  mctjl  was  to  be 
fetzfd  and  ft  rfeiitd  to  the  Kin^.  Wrork  of  filv-r  made 
by  GcIJfiaithst  is  tn  be  1%  fine  as  Sterling t  except  the 
1  .1  ic r  me  ila  >  -  ..i.  l.     hvt  U'-rk.  Jiu:urs  ,1  lur- 

fehure  of  double  value.  Stat.  2  H.  6.  r.  14. 

GJrffmiibt.  (hall  iwt  take  above  |  /.  the  ounce  of  gold 
bciide  the  fiilhio^,  incjjc  than  the  buyer  may  be  allowed 
for  it  at  the  KinSr*  exchange :  tnd  if  the  *orkof  any  Gotd- 
f'ttith  be  maiked  atid  tdlowed  by  the  mal'cr  and  wardens 
v.J'  \\v..  my  flvry.  :.i.d  if;cr.>2:d^  ;gund  J  unity ;  the  w  if  Jens 

mi 


GOLD 


GOVERNMENT. 


and  ecrp&ra:ioo  (hall  forfeit  the  value  of  the  thing  To  fuld 
or  ejtrlianged.  Slat.  J  S  f fi  ic> 

Molten  fdver  is  not  to  be  rranfftorred  by  G'Lt-m'-thi  be- 
fore it  ij  marked  at  Gob'/mifbS  Hatly  i*nd  aceriilicatc  matte 
thereof  on  oath  :  and  oifLcrs  of  the  Co.  (lorn*  tnay  (e>xe 
filver  Ihippcd  othenvile.  Stat.&iH  }  JtV.  y  t.  \  y.  Tne 
cities  of  Twkt  Exrtet\  Brifiiilt  Lhtjiti ,  N-*>&ubt  and  town 
of  Nrtvcajilf f  are  alfti  rrpp.jinted  place*  'or  fcflUyjng  and 
jnaiking  wrought  plate  of  GdtfjMttbt y  <£rV.  Stan.  \ 
J.  (.4;  I  /htrt  f.  9. 

A  duty  is  granted  on  filver  plare  of  6  Aer;  ounce  ;  and 
GvU/nshbt  are  to  make  emrie,  thereof  uuh  the  u,cij;ht, 
on  p.iin  of  100  A  And  Gohtfmuhi  mult  work  their 

jjate  accord! tig  to  the  old jlarAw.i  j  which  i»to  be  touch- 
ed, allayed  and  marked  before  expo ied  m  faj*.  Stai*6 
Grff-  If  £<  II. 

Gold  plate  made  by  GnU/initbi  Ihilt  contain  2a  carrra,t* 
of  fine  gold  :  and  liiver  pLte  1  1  ounce,  an  J  two  penny- 
weight of  fiker,  in  every  pound  rjrby,  or  they  for/etc  so/. 
And  110  GiUfmiih  fhall  fell  any  fu.h  p3*te,  until  marked 
with  1  he  ftrit  letters  of  the  maker**  chrtEli^n  an  J  fur  name, 
themaiks  of  the  ci*y  of  hor:<kn  being  the  leopard1!  head, 
lion  prdTant,  Esfc  and  thoie  made  vie  of  by  the  afTiycrs 
at  J  *j KxttiTi  if.  All  perfons  in-king  plate,  are  to 
enter  their  marks  t  names  and  pSa.es  ol  jbode  in  the  alLy- 
offtce  j  they  areiikewife  to  fend  with  the  pLte  requited 
to  be  marked,  a  particular  account  thereof,  in  order  io 
be  entered,  or  forfeit  5  /.  Tne  Ajjaytit  determine 
what  fjSJi-r  is  ncccJfcry  ahuut  jjiiiie,  and  judge  of  the 
worknunimp,  and  for  good  caufe  may  reiule  to  aday  ic ; 
and  if  any  parcel  be  dilcoverecj  oJ  a  c^rfer  allay  than 
the  llandard.  it  nay  be  broke  and  defaced  £  alto  the  fees 
for  alTnysng  and  marking  are  particularly  limited, 
Slat,  la  G10  z.  c.  16.  See  further  title  f^it^dftKOfitt, 

GOLDVVIi\  oa  G0LD*V['J1I,  Perhjps  a  golden 
mulct;  10  the  records  of  the  Ttatfrt  there  bt  mention  of 
tonjuast-fo  vocata-i  Gold  with  <vel  GoIJwich. 

GOLlARDUS,  A  jerter  or  burtcion.  Mat.  Par  '/.  1129. 

GOOD  ABfc'.ARING,  IhnasGefius^  Signifies  an  exid 
turner  or  behaviour  of  a  fubject  tow.rrdi  the  Ring  and 
the  prople;  whercunto  fome  prrtbn*,  upon  their  mtlbe- 
haviciur  are  bound;  and  he  that  is  bound  to  lluSj  is 
f^id  to  be  more  Itricily  bound  than  to  th.2  prace  ;  became 
wi.erc  the  peace  is  not  broken)  the  furecy  At  Uno  gr/la 
jnuy  be  f  i.Jeitcd  by  the  number  cf  a  man's  company, 
or  by  their  weapon.  Lamb.  Eire*,  lib.  a.  c.  2  \  See  Stat. 
*±Et£  3.  t-  1. 

"  GOUD  BEHAVIOUR*  S  u  re  c  y  for  1  he  C\a  /  It  ha  vfonr 
is  (aretM  tor  the  ft&tt,  and  dirTtri  very  little  from  G«d/ 
ab:arinv*  A  Jurtice  or  peace  may  demand  it  rjfjtj^ap, 
according  to  lit*  diH-rftion.  ivhtri  .r.  ees  caute;  or  ar 
the  requeft  of  any  othsr  undrr  the  Kind's  prcne^tion  : 
his  warrant  alibi*  to  be  iiTued  when  he  1*  com  manned  to 
do  it  by  writ  of  fupplnanta  out  of  Chwwy  or  £T  R.  Sec 
further  dtlei  juf.ccitf  P*ac<  a&d  Surety  of  ibt  Ptat*t  at 
]nr£t^  :A 

GOOD  CON  SI  D  E 1 1  \  HON,  See  Ctsftdfratw* 

GOODS  ah  n  CHAT  1  ELa,  t^a//<a,  See 

Chattels.  ,         ^,..t.  ,  .. 

CjOOLE,  Fr,  G»/£-/,]  A  breach  >n  a  fea-bank  or 
wall;  or  a  paffrgs  won.  by  the  l  ux  inu  riJiux  of  the  it*. 
Stat*  16  y  17  tar.  2*  {.  11. 

GOKC'E,  Ffom  Fr.  Gs:/.]  A  wear  1  by  Sat,  25  £.  3. 
tf.  4.  < <  4,  it  h  ordained,  that  ail  Gwcer,  milU,  wearj,  Stc. 


J  Jeticct  and  fei  ep,  whereby  the  KingTs  mlpi  and  boati 
I  ere  dtlUubcd  and  cannot  pais  tu  airy  river,  fh. ill  be  uttrrly 
pulled  down,  without  b^ing  renewed.  Sir  F.J-warJ  Caki 
derives  this,  w end  (rsirn  Gmgct%  a  deep  pic  of  warer,  and 
call*  it  a  (icTf,  or  Gulf  \  but  this  Jeemi  to  be  a  rnrlt  ik*-, 
tor  H  D<tttifj.ittj  it  is  u'.ilied  GWr  and  GVr;p  the  Frt.ith 
word  for  a  w^r.  Ci  iUr.  5. 

CiOKb,  A  narrow  flip  of  ground.  Purttb  Aatl^. 
CjQ  i  li,  bix-  tttiititt,  i.e.  F-.u.liH'.yi  A  diuh,  iluicc  ur 
gutter,  mentioned  in  /rV.  23  //.  8  e.  5* 


GOVE 
By  this  ivo  d,  in  com  mo 
{lit u lion  of  o^r  country 
principles  ot  Unite  J  Mo* 
K«K,  U<L  and  ft****, 
Govern  mentand  CoijImiu. 
in  prrJertncc  to  all  uth^ 
particolatly  uj 


h  .ivundtrftrxjd  theCon- 
rcUeclf  accisfd.bg:  'o  tne 
mJer  the  i^ejjtfla  nre  of 
r  the  principles  of  rhia 
J  iti  r'C^u'jjrcx  el'encies 
tnis  Diet.  p<-i$m  ;  and 


tmrei  Habeas  Gftflti ;  Libtrtiei ;  'ju  y  \  and  other  appoh  .e 
titles. 

When  Civil  Society  is  oiuc  furmrd.  Government  anhe 
I  fame  time  refults  ol  courie,      neceffary  t»  ^rrf^rve  and 
to  keep  mai  Jocicty  tn  order.    U.ileis  fome  Sopertor  be 
conltitntedi  whofe  command^  and  de-UinnsE.ll  tne  mein- 
btra  arr  btiund  tn  obey,  they  wnuJc  [.ill  remain  as  in  a 
fUte  ol  nature  without  any  judge  upon  e«r,h  to  define 
rights  and  rcdrefi  their  wrongs     But  as  ah  the 
lis  focicty  were  naturafly  equal, 
:  hands  are  the  rems  of  Go- 
10  thu  tiie  genera]  auiwer  is 


their  ngli:s  and  re 
mzmber^  which  com 
it  may  be  aJked,  in 
vcrnment  to  be  enlr 


r titular  cafes  has 
which  are  apt  tn 


ealy  ;  but  the  application  nt  it 
occaiianed  one  hair  of  thoft  fflii 
proceed  from  mi  (guided  politica 
mankind  wrll  agree  that  Government  Ihoulii  he  reoofed 
In  fu,h  perfoiii,  in  wnum  ihoi^  qualities  are  moil  bkcly 
Co  be  found,  the  perfection  of  which  is  amotio  the  ac- 
tribute)  of  h  m  who  n  emphatically  pli'ea  °  Supreme 
Using  ;  the  three  gra  .d  requifites  of  wifdom  or  gur.dnefs 
and  ol  power  ,  wifdom  to  dlfcera  the  real  intereli  or  the 
comniuntLy;  goodnels  to  endeavour  a  I  way  1  to  purine 
tnat  real  inteielt:  and  llrcngih  or  powrr^  io  c^rrv  this 
knowledge  and  intention  into  action,  Thefe  are  the  na- 
tural foundations  of  Sovereignly,  and  thefe  are  the  re- 
quisites that  ought  to  be  found  in  every  well  condimted 
[rami:  of  Government. 

How  the  fever*)  forms  of  Government  now  fee  in 
the  world  at  rirlt  aciuaily  began,  11  matter  o|  great  un- 
certainty, and  ha*  occilioneo  mnnite  disputes.  However 
they  began,  or  by  what  right  foevcr  ihey  lubhil  thcr* 
is  and  rr.uii  be  in  all  of  them  a  ovpreiiie,  irrt-iiitibSe  'ii»fo- 
lute,  uncontrolled  authority,  in  which  the  jura  titmttla  im* 
pitu,  or  the  riijhra  oi  Sovereignty  rclide.  And  th«  i(U- 
tiurity  is  placed  m  thole  hands  wherein,  ^accordiro  to  tt-e 
opinion  01  tne  founders  of  fuch  retprctive  m.lu-s  ii:%-r 
cjtpreitly  giytn  or  coJrecled.  from  thjtr  ta  :t  <!purnbi.trtn  "l 
the  qualities  requihte  fur  fuprem;. c:\  iaiidoru,  eoudne^ 
and  power,  are  the  wort  bkely  i>.,  uc  t:mnd. 

The  political  writers  of  antiqiiity  wj<  nor  ^Brw  nnt* 
than  three  regular  forms  of  governnirnr.  J  ]tr  nr«l  ah^rt 
tne  Sovereign  Power  is  lodged  in  an  at;«re^atc  aiTeaihlv 
confiflrng  ol  alt  the  free  members  ^-i  a  tt  iomufii:  v  whirh 
ii  called  a  DesttfTaey  \  the  fecund  whe-n  it  is,  jrnJeed  lu  a. 
CoutLCii,  compolcd  oi  felect  cicmbuii,  and  thtn  ir  ij 
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ft'iled  an  /ftr/hcracy  ;  the  lad  when  it  i$  entroflcd  in  the 
h.vids  of  a  ftngle  per  Ton,  and  then  it  takes  the  name  of 
a  Mc.  vrly.  All  other  fpecies  of  Government,  they  fay 
arc  either  corruptions  of,  or  reducible  to,  thefc  three. 

By  the  Sovereign  Power,  is  meant  the  power  of  making 
law*  ;  for  wherever  that  power  refides,  all  others  mull 
conform  to,  and  be  directed  by  it,  whatever  appearance 
the  outward  form  and  adininiftrsiion  of  the  Government 
may  put  on.  For  it  is  at  any  lime  at  the  option  of  the  Lc- 
g'ulaturc  to  a'ter  that  form  and  adminillration  by  a  new 
edict  or  rule,  and  to  put  the  execution  of  the  laws  into 
whatever  hands  it  pleai'es ;  by  conftituting  one  or  a  few, 
or  many  executive  magiftratcs :  and  all  the  other  powers 
or  the  State  mull  obey  the  legiflative  power  in  the  dis- 
charge of  their  fcvcral  functions,  or  cife  the  Conflitution 
is  at  an  end. 

In  •  Otm .racv,  where  the  light  of  making  laws  re- 
fides  in  the  People  at  large,  public  virtue,  or  goodnefs 
of  intention  is  more  likely  to  be  found,  than  cither  of 
ti  !  otter  qualities  of  Government.  Popular  afTcmbiics 
arc  frequently  foolifli  in  their  contrivance,  and  weak  in 
their  execution  ;  but  generally  mean  to  do  the  thing  that 
is  right  and  jull,  and  have  always  a  degree  of  patriotifra 
or  public  fpirir.  In  Arifloemeies  there  is  more  wifJorn 
to  be  found,  than  in  the  other  frames  of  Government; 
being  compofed,  or  intended  to  be  compiled,  of  the 
moll  experienced  citizens.  But  there  is  lefs  honerty  than 
in  a  Republic,  and  lefs  ftrength  than  in  a  Monarchy.  A 
Monarchy  is  indeed  the  mod  powerful  of  any  ;  for  by  the 
er.ure  conjunction  of  the  legiflative  and  executive  powers 
all  the  fmews  of  Government  are  knit  together,  and 
united  in  the  hand  of  the  Prince;  but  then  [in  ablolute 
Monarchies]  there  is  imminent  danger  of  his  employing 
th3t  ftrength  to  improvident  or  oppreflive  purpofes. 

Thus  thefe  three  fpecies  of  Government  have,  all  of 
them,  their  fcvcral  perfections  and  imperfections.  Dtmo- 
.  are  ufually  the  bell  calculated  to  direct  the  end  of 
a  law,  Jrlflwaz'ui  to  invent  the  means  by  which  that  end 
ihail  be  obtained ;  and  Mvitnbiit  to  carry  thofe  means 
into  execution.  The  antients,  had  in  general  no  idea 
of  any  otner  permanent  form  of  Government  but  thefe 
three:  for  though  Cirero  declares  himfelf  of  opinion, 
tt  (fcoftMi OfvfittVtam  rempubYuam,  qu.-etx  tribus  gentribus 
Hits,  regali,  optima,  et  popular/,  fit  modhe  confufa,"  yet 
Tacitus  treats  this  notion  of  a  mixed  Government,  formed 
out  of  them  all,  and  partaking  of  ths  advantages  of 
each,  as  a  vifionary  whim,  and  one  that,  if  effected, 
could  neve:  b?  lalling  or  fecurc. 

But,  happily  for  us  of  this  ^W.The  Br  mijh  Con- 
stitution has  long  remained,  and  it  is  to  be  hoped  will 
long  continue,  a  Handing  exception  to  the  truth  of  this  ob- 
servation. For,  as  with  us,  the  Executive  Power  of  the 
laws  is  lodged  in  a  Angle  perfon,  they  have  all  the  ad- 
vantages of  flrength  and  difpatch,  that  are  to  be  found 
in  the  moll  abfolutc  Monarchy:  and  as  the  Lcgiflature  of 
this  kingdom  is  intrutled  to  three  dillinct  powers,  entire- 
ly independent  of  ca.h  other;  mil  the  King  Kcondly 
the  Lords  fpiritual  and  temporal,  which  is  an  Anno. ra- 
tical  atfembly  of  pcrfons  feleftcd  for  their  piety,  their 
birth,  their  wifdom,  their  valour,  or  their  property  ;  and 
thirdly,  the  Houfe  of  Common/,  freely  cholm  by  the 
People  from  among  themltlves,  which  makes  it  a  kind  of 
Democracy;  as  this  aggregate  body,  actuated  by  differ- 
ent fprings,  and  attentive  lo  different  intercfb,  compofc* 


the  Britijb  PirUmmml,  and  has  the  fupreme  difpofjl  of 
everything;  there  can  be  no  inconvenience  attempted 
by  either  of  the  three  branches,  but  which  will  be  with- 
flood  by  one  of  the  other  two;  each  blanch  being  armed 
fcith  a  netrrr.ive  power,  fufriciert  to  repel  any  innovation 
which  it  (hall  think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  Sovereignty  of  the  Britijh  Con- 
fiitution\  and  lodged  as  beneficially  as  is  poflible  for 
Society.  For  in  no  other  fh-pe  could  we  be  fo  certain  of 
finding  the  three  great  qualities  of  Government  fo  well 
and  fo  happily  united,  ll  un  fupreme  power  were  lodged 
in  any  of  the  three  branchei  feparately,  wc  mull  be  ex- 
pofed  to  the  inconveniences,  of  either  Abfolute  Monar- 
chy, Arillocracy,  or  Democracy,  and  fo  want  two  of  tlie 
three  principal  ingredients  of  good  policy,  either  virtue 
wifJorn,  or  power.  If  it  were  lodged  in  any  two  of 
the  branches;  for  inftancc  in  the  King  and  houfe  of 
Lords,  our  laws  might  be  providentially  made,  and  well 
executed,  but  they  might  nor  have  always  the  good  of 
the  people  in  view :  If  lodged  in  the  King  and  Commons, 
we  IhuuJd  want  that  circurnfpcciion  and  mediatory  caution 
which  the  wifdom  of  the  Peers  is  to  afford:  if  the 
fupreme  rights  of  Legiilature  were  lodged  in  the  two 
houfes  only,  and  the  King  had  no  negative  upon  their 
proceeding,  they  might  be  tempted  to  incroach  upon 
the  royal  prerogative,  or  perhaps  to  abolifh  the  kingly 
office,  and  thereby  weaken  (if  not  totally  dell  oy)  the 
ftrength  of  the  Execuiivc  Power.  But  the  conftitutional 
Government  of  this  Ifland  is  fo  admirably  tempered  and 
compounded,  that  nothing  can  endanger  or  hurt  it,  but 
dellroying  the  equiiibrium  of  power  between  one  branch 
of  the  Legiflaturc  and  the  reil.  For  if  ever  it  fhould 
happen  that  the  independence  of  any  one  of  the  three  fhould 
be  loll,  or  that  it  fhould  become  fubfervient  to  the  views 
of  either  of  the  other  two,  there  would  foon  be  an  end 
of  our  Conflitu'.ion.  1  Comm.  48, —  ez.  Intrcd. 

The  effect  of  fo  dire  a  change,  or  the  means  of  judging 
whether  in  any  fuppofable  event,  it  may  or  may  not  have 
taken  place,  is  a  theme  that  may  fervc  to  agitate  politi- 
cians, but  which  it  would  not  be  proper  to  difcufs  in  this 
place.  Revolutions  in  Government  are  fuhject  to  no  fixed 
previous  laws ;  and  the  dreadful  experience  of  firmc*  at 
this  moment,  (Oadcr  179+}  will  teach  every  true  lover 
of  the  Bi.ttjh  L'onflitution  to  be  cautious  of  violatiag  i;s 
principles,  either  through  too  fond  an  attachment  to  the 
perfutt  or  privihga  of  the  Mcnercb,  or  too  ardent  and  dan- 
gerous a  zeal  for  the  Liberties  of  the  Pectle.  Thefe,  in 
our  Conftitution  are  not  oppofed  to,  but  dependent  on, 
each  other,  and  an  exaggeration  of  either  would  inevita- 
bly lead  to  the  ruin  of  both. 

Contempts  and  mifprifions  againft  the  Kind's  perfon 
and  Government,  may  be  by  fpeaking  or  writing  againfl 
them  ;  curfing  or  wifning  him  ill,  giving  out  fcandalcus 
(lories  concerning  him,  or  doing  any  thing  that  may  tend 
to  leffen  him  in  the  efleem  ol  his  fubjects,  may  weaken 
his  government,  or  may  raifc  jcaloufies  between  him  and 
his  people.  It  has  alfo  been  held  an  offence  of  this 
fpecies  to  drink  to  the  pious  memory  of  a  tt  aitor  ;  or  for 
a  clergyman  to  abfo've  perfon'.  at  the  gallcws,  who  there 
perfift  1u  the  trcafons  for  which  they  die  ;  thefe  being 
acts  which  impliedly  encourage  rebellion.  firtA  for  this 
fpecies  of  contempt,  a  man  may  net  only  be  fined  and 
imprifuned,  but  foffer  the  pillory,  or  oihcr  infamous  cor- 
pora] punifiiment.  1  Htrxk.  P.C:  4  Comm.  1 3.  c.  9. 

In 
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In  cafes  of  tonfpiracy  .or  meditated  treafnn  agalnfr, 
the  King  and  Government  it  is  notunufual  to  veft  apowei 
in  the  King  of  apprehending  and  detaining  fufpceled 
perfons  without  bail  or  mainprife  ;  which  as  n  th:m  ope- 
rates as  a  fufpenfion  of  the  Hattas  Carpus  Aft,  For  thic 
jjurpofc  the  Bints*  1  Mr,  &  M.  t .  2  ■  6  Annec.  \  c  :  1  G*#.  I. 
ff,  8,  39,  and  divers  others  have  been  from  time  to  lime 
p.-. fled :  The  3 aft  of  this  kind  was  54  Geo.  3.  r.-  ■■  ■■ 
when,  after  the  example  of  Fttinrr,  leveral  confpirncies 
were  carrying  on  to  eAablifii  a  Dentasraty  in  ihefe  king- 
doms to  the  overthrow  of  thst  Conllitution  s  which  is  the 
deferved  fiibjeil  of  pancgyrick  by  the  learned  Com  men  ta- 
tor,  from  whom  the  preceding  extracts  00  this  fubjccl 
are  fubmitted  to  the  attention  of  the  Student. 

GOVERNORS  of  tbt  Cbtji  nt  Chatham,  Officers  ap- 
pointed to  take:  care  of,  and  relieve  the  pur  and  maimed 
ftamcti  belonging  to  the  Royal  Navy. 

GRACE.  Ads  of  parliament  for  a  general  and  free 
pardwt,  are  called  /{fit  of  Grace. 

GRADUATES,  Graduating  Are  fcholars  who  have 
taken  dtgmshk  an  aniverCty, 

GRAl'FER,  Fr+  Grrjficr,  i.e.  Striba]  A  notary  or 
fcrivener,  ufed  in  the  ancient  Stat.  5  H.  8.  c.  I- 

G RAFF IO*  GRAVIO,  A  landgrave,  or  earl— tof 

ijrftf/.r,  nee  Graffio,  banc  knitattm  mat  are  audeat.  Mm. 
^AngL  torn.  t.  p.  too- 

GRAFFICM,  A  writing-book,  remitter,  or  cartulary 
of  deeds  and  evidences.  AimalEitL  Menevenfit apad,  jfngl. 
Satr.par.  1.^.653. 

GRAIL,  Gradalt,ar  Graduale.']  A  gradual  or  bock, 
containing  fome  of  the  offices  of  the  Jlontijk  church.— 
G 1  ? dale,  ft:  dtfhtta,  a  pradaftbus  w  tali  li&ro  contenth, 
Lyidtvjiod.  Prm'intial.  jfng.lib.  3-  It  i  >  fo  met  imes  taken 
a  «i*ft~lmk,  or  part  of  it,  inlUtuted  by  Pope  Ct!e0iitet 
Anno.  430. 

GRAlK,  The  twenty-fourth  partof  a  penny-weighu 
J^Lvcb.  Dirt*  Alfo  grain  Hgnifics  any  corn  fown  on  ground; 
and  there  is  what  is  fo  cattrd  in  the  top  of  the  ear,  tefs 
than  corn.  Lit.  Aieyn't  Rrp.  So. 

GRAND  ASSISE,  A  writ  in  a  real  aclion  to  deter- 
mine the  right  of  property  in  lands.  See  titles  Juryt 
dlagna  Ajfija+ 

GRAND  CAPE,  A  writ  on  p'caof  land,  where  the 
tenant  makes  default  in  appearance  at  the  day  given,  for 
1  he  King  to  take  the  land  into  his  hands,  Efo  Rrg.  Jad. 
1.  See  C*te  Magnum. 

GRAND  DAYS,  Thofc  days  in  the  Ttras  which  are 
folemnly  kept  in  the  fnnttfCmtrt  and  Chancery,  i,  c. 
LandiemOi  Dxy  in  Hilary  term,  jffeevjm  D<y  'm  Eajler 
term,  Si.  Jvfcnbe  Bapti/Tj  Daj  in  Trinity  term,  and  Mi 
Snt mi  Day  in  Micbatlmm  term  j  which  days  are  Dies  m>a 
juriidiei,  Or  no  days  in  court. 

GRAND  DISTRESS,  is  a  writ  fo  called,  not  for  the 
qoaauty  of  it,  for  it  is  very  fhort,  but  for  it*  quality  |  for 
the  extent  thereof  is  very  great,  being  to  all  the  goods  and 
chattels  of  the  party  diliraincd  within  the  county  ;  it  lies 
in  two  cafes,  either  when  the  tenant  or  defendant  is 
attached,  and  appears  not,  but  makes  default;  cr  where 
Che  tenant  hath  once  appeared,  and  after  makes  default, 
then  thU  wii:  is  had  by  the  Cwu: ■,.■■!  inn.'  in  lieu  of  a  Pr- 
ut G:pr.  Statt.  IVeJl.  I.  cap.  44:  52/f.  3- 4-4 ,9/    „  ,  ,mf% 

GRAivD  JURY,  The  jury  thai  find  bills  of  wdicl- 
mr-r.t  before  juflites  of  peace,  and  gaol-delivery  or  of 
Oyer  &  Terminer,  fefo  They  Ought  only  to  hear  wit- 


neffes  for  the  King  ;  and  Co  f«ad  a  biJi  On  probable  evi- 
dence; becaufc  it  is  but  an  atcu&tion,  and  the  p-'-riv  n 
to  be  put  upon  his  trial  afterwards.  But  if  the  bill  be 
againu  A.  for  murder,  and  the  Gtan.i  y^ry.  on  the  evi- 
dence before  them,  bs  fatisftcd  it  wai  fe  dtfcndtrM.  . 
and  fo  return  it  fpeciaily  ;  the  court  may  remand  them  t» 
conftder  better  thereof,  or  hear  the  evidence  at  the  bar, 
and  accordingly  dirccl  the  Grand  Jarj.  2  HaU't  Hi  J.  P. 
C.  j  j;,  15$,  Where  a  Grand  Jury  refufea  to  prefent 
things,  within  their  charge,  t».  a  new  Cr.™d  hf^tji 
may  be  impanelled,  to  inquire  of  the  concealment  of  ihe 
former  j  on  whofe  defaults  prefented,  ihey  ihall  be 
amerced.  2  Haft's  P.  C,  \  55.  A  Grand  font  difclofing  to 
any  one  indicted,  the  evidence  that  appeared  against  him, 
is  guilty  of  a  high  inifprilion,  and  liable  to  be  lined  and 
imprlfoned.  4  Comm.  iz6.  bee  at  largt:  tides  laditfmertt ; 
/.■:>  y. 

GRAND  Sl'RjEANTY,  An  ancient  tenure,  by  mi- 
litary fu  1  v i t  e .  See  tiilcs  Cbii -airy \  Tenure  ;  Serjeauty. 

GftANGli,  Grangra.]  A  houte  or  farm  where  corn  is 
laid  up  in  bams,  granaries  and  provided  with  ftabies 
for  horfes,  Hal  la  ior  oxen,  and  other  things  nccelfary  for 
hulb^ndry.  This  definition  is  agreeable  10  Spt&naih 
According  to  Mr,  tVartsn^  Grange  is  liritflyand  properly 
the  farm  of  a  monaflery,  where  the  religious  repented 
their  corn.  Giangia  Let.  from  Granum.  But  in  Lin~ 
tolnjhire,  and  other  Northern  counties,  they  call  evtty 
lone  houfe,  or  farm,  which  Hands  fo.isafy,  a  Grange. 
S/eveens'j  Shake/pear. 

Dr.  'Jehu/en  in  his  dictionary  derives  the  word  from 
Grange,  French,  anddelinei  it,  a  farm,  generally :  a  farm 
with  a  houfc,  at  a  dillance  from  neighbours. 

GRANGEARIUS,  Is  the  perfon  who  has  the  care  r f 
fuch  a  place,  for  corn  and  husbandry :  and  there  wa*  aa- 
clently  a  gfangert  or  grange* keeper  belonging  to  religicu1; 
houfes,  who  was  to  look  after  their  grangrs,  or  farms  in 
their  own  hands.  FlttO^  lib.  t.  c.  8  :  CurfnUr.  $}*  Edrnm^U 
MS.y.%. 

GRANT. 

Dokatio;  CoNcnsiJo  In  the  Common-law,  3  con- 
veyance in  writing  of  incorporeal  thin^i,  not  lying  in 
livery  and  which  cannot  pals  by  word  only  ;  m  of  fftrer- 
fions,  advowfons  in  grolV,  tithes^  rents,  fervices,  com 
mon  in  grofs,  Gsfe.  It  has  alfo  been  taken  generally,  for 
every  gift  and  Grant  of  any  thing  whatfeevcr.  Ca,  Lit. 
17a  t  $  Rep.  63.  Gran/i  are  made  by  fuch  perfons  at 
cannot  give  but  by  dtcd  :  he  that  granteth  is  termed 
the  Giantor,  he  to  whom  the  Gram  is  innde  is  ihe  Grantee: 
Weji.  Synb.  234. 

Gf/tnt  is  the  regular  method,  by  the  Common-law, 
of  transferring  the  property  of  incorporeal  hereditament* 
or  fuch  thingi  whereof  no  livery  can  be  h-d,  Lc.  Lilt.  o. 
For  which  rcafon  all  corporeal  hereJitaments  a^  Jandianii 
houliii  axe  faid  to  lie  in  Lvtrj,  and  the  others  a«  advewfona, 
commons,  rents,  reverfions,  &c.  to  He  in  Grant,  ib.  tjz. 
And  the  re  a  Ton  is  given  by  Btaftt/tt  il  yradititj  [liveryj 
nihil  aliud  eil  q  nam  ret  corpora  I  is,  de  pcrfona  in  pcrfonam, 
de  man  u  in  manum  tran/latio,  aut  inpofieHiunern  induclio: 
Ted  res  incorporales  qux  funi  ipfum  jus  rei  vel  corpori 
inhzrrens,  traditionem  non  patiuntur.*'  Bfael.  I.  z.  t,  \  %, 
Incorporeal  hereditaments  therefore  pa fs  merely  by  deli- 
very  of  the  deed.  And  in  frignorics  or  reverftons  of 
lands,  fuch  Grant,  together  with  the  attornment  of  che 
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tennrtf,  (".v Hi !e  attornments  were  rcrjuifue)  were  heJ J  to 
tit  or  equal  notoriety  with,  and  ihcrtfctfe  equivalent  to, 
a  feoffment  and  Wvcty  of  lands  in  immediate  pollcl'ion. 
Jt  therefore  diflvrs  but  little  from  a  fcofmeat,  except  m 
i:i  futj^t  matter,  for  the  operative  wo  ds  tht nin  com- 
mon iy  uted  are  Dt*H  tt  attctjfi  j  Hare  f:-f, n:;./  ■  J ; 
3  C-.irtifi.  5 1 6.  <*  10.   Sec  furLhcr  trm  JJici.  titkra  O'lV/y- 

JT  J/'-W  ax  J  /•.."-♦•         JVri;-  .'f     '  i...'r'-/;  h  Wt'tl/ 

Drjatfrtim  \  and  6cTe  Grant*  fkiiti  be  on/Jtucd. 

fl/iiy  mm 4 if  G>ii!tiS\  and  tv'jG  wwy  fa/v  ij'  Grant. 

I.  A  Man  cannot  ji.?-;/  tli at  which  ho  hath  not,  or 
more  than  he  hath:  though  he  may  covenant  to  purchilt: 
au  cttate.  and  levy  a  fine  to  ufea,  which  will  be  go-^d . 
A  per fon  may  sr***  a  rcverficin,  a*  well  aa  a  polMion  ; 
but  the  law  wilt  not  allow  Giants  of  title*  only,  or  im- 
perfect iiitrrrEls.  mroJ  iuch  icurrcfls  as  are  merely  fiirur-. 

Max.  5*J.  A  bare  pOiUbWity  of  an  imcrcil,  which  is 
uncertain  ;  a  right  of  entry,  or  thing  in  action*  c.iufe 
of  ftiit,  tsV.  m?v  not  be  granted  over  to  a  ilr^neer.  Ptri. 
Seel.  6$  :  ^htL  214:  +  Rep.  to. 

It  was  formerly  held,  Inai  by  a  Grant  of  all  a  man1* 
goods  and  chattels,  bonds  wouM  pali  ;  now  it  is  held 
the  contrary,  that  the  words  GiWr  <mt/  Cbattth  do  not 
ex:crid  to  bond*,  deeds  or  specialties^  being  things  in 
fiction,  unlefs  in  ipecial  cafes,  it  Rrp.  33  :  Co,  Lit,  \$zx 
The/for,  2  Get.  2. cap.  25,  was  found  riecefl'.Lry  to  makr the 
iie:ding  foci)  bonds,  iSc.  felony,  as  in  cafe  of  other  goods 
and  chain  Is. 

In  Gwits  there  mufi  be  a  fuund.itinn  of  iniereft,  or 
ihry  will  not  be  binding:  ff  a  perfon  grant  1  a  rent- 
charge  cut  of  lands,  when  he  haih  nothing  in  the 
land,  the  grant  will  be  void.  Per  A.  15,  Though  it 
is  laid,  if  a  man  grunt  an  annua]  rent  out  of  land, 
wherein  he  hath  no  kind  of  intereft,  yet  it  may  be  good 
10  charge  the  perfon  of  the  grantor.  Given  Rep.  3.  A 
man  may  grant  an  annuity  for  hirn,  and  his  heirs,  to 
commence  after  his  death,  and  it  (hall  charge  the  heir. 
EacMax,  58.  And  after  the  Grant  of  an  annuity,  &jV. 
is  determined,  debt  I ies  lor  the  arrears  ;  and  the  perfon 
of  the  t  men  am  will  be  charged.  7  Rrp.  39.  If  a  common 
perfon  granti  a  rent,  or  Other  thing  that  lie;  in  Grant t 
without  limitation  ot  any  filiate,  by  the  delivery  of  the 
deed,  a  freehold  palfe* ;  but  if  the  King  make  fuch  a 
Grant  of  2  rent,  efts,  it  is  void  for  uncertainty.  Danv. 
&'P-  4*  * 

A  Grant  to  a  man,  with  a  blank  for  hi*  chriftian  name 
is  void,  except  to  an  officer  known  by  his  ofrkc,  when  it 
mo  ft  he  averred :  and  it  is  the  fame  where  the  grant's 
christian  name  is  mi  J  taken   Cre,  El-sn.  328, 

Grafts  may  be  void  by  incertainty,  impolFibility,  be- 
inp  at;^init  law,  on  it  wrong  lirle,  to  defraud  creditor?. 

Qj  L,r.  183  Surh  things  as  lie  in  Gta}/ft  may  not 
be  granied  or  heli  witliout  deed  :  and  if  any  thing  not 
gritntahl?,  is  granted  with  other  things,  the  Grant  will  be 
vntd  for  all*  z  Sfoj>*  A&r*  2^9,  27 1,  27  j,  Trulls  and 
confidence*  are  perfonal  things,  and  may  not  be  granted 
over  to  o.beis  in  molt  cafe$ ;  as  offices  of  uulr,  and  the 
lilie:  but  all  kinds  0/  chattels  real  and  perfon  a  I,  are 
grantable,  i^rri.  §93:  Pleiad*  141,  379 

If  one  grmtt  any  thing  that  lie*  in  tivery,  or  Grants  and 
that  is  in  rjf*    the  lime  of  the  Grants  in  fee,  or  for  life, 


and  the  eftstc  »  to  begin  at  a  day  to  tome  ?  this  for  the 
moll  part  wiJI  be  vo:u  :  but  a  Icaic  c-r  <*rmt  lor  vuau 
may  be  gor,  :  and  may  be  to  one  for  telm  of 

x  1  u  s  or  years  oeiermmabie  on  J.ve?J  and  after  to  an- 
I  other,  to  begin  at  th^end  of  that  eftale,  5  Rrp.  t  •  &jtr 
58,  Where  a  Win  hatha  reverfion  ar'ur  an  nftaie  for 
hfe  of  J  and,  and  he  gram m  rent  out  of  »;  j  the  Grant  is 
good,  and  will  JaUcn,  upun  the  land  after  tlte  eftate  of 
1  lie  tenant  for  Lire  n  enoti  :  and  if  a  perfon  gratst  rettts 
i::c.  and  a  ['ranger  t^ke  them  ac  that  time.  -  tn  this  cafe  the 

v»  noi  b=  0.tCf  Pk, 

ol  Hide  ih:n_sis  tut  at  hu  pica  I  ore.  Pc$,  otj  o3>  Jf 
a  man  grati*  that  10  one,  that  he  hath  grjntcd  before  to 
another,  for  the  like  term,  lit.  the  Jetond  Grant  wi/1  be 
void.  Dyt,  23  :  PtrL  $  \0im  G  jus  ate  ifcj&j  made 
by  thcle  «orm,v^  fiovt  Gjvtn,  Granted  m&  CiAjftnc^ 
%>c.  And  words  in  G/ti/ttr  fiull  be  conjlrued  according 
to  .s  reafonable  fenfe,  and  not  be  ft  rained  to  what  is  un- 
likely. Ht&.  304.  Alfo  it  hath  been  adjudged,  that 
Grants  ihall  be  expounded  accoiding  to  the  Jubilance  of 
tiie  dwd,  not  the  Jriit  granimaiiia]  Jenfc  j  and  agreeable 
to  the  intention  of  the  panics.  Co.  Lit.  146,  323. 

Tj  ever;.-  good  C.  ,7 ;  he  f»J losing  things  are  reuuifite  : 
1.  That  there  be  a  perfun  able  to  grpnti  2.  A  perfon 
capable  of  the  thing  gmnttd.  3.  That  there  be  a  thing 
grant abk.  4.  Tii at  k  be  graattd  in  fuch  manner  as  ihc 
lew  requires,  5.  That  there  be  an  agreement  to,  and 
acceptance  of,  the  th'ng  granted,  by  him  to  whom  made. 
And  6,  There  oughi  to  be  an  attornment  where  ncedtyf. 

L:.\j7t  Bu:  Guilts  and  conveyances  are  gooo  with- 
out attornment  of  (cnams,  notice  being  given  Lhem  of 
the  Grants^  by  /tuf?  4  Jan.  c.  1  6,  §  9.  Grants  are  taken 
mul  ll.-orv;l_y  a  vain li  the  grantor  in  favour  of  ihigratt- 
ttt:  ihc  grantee  himfclf  is  to  lake  by  the  Grant  tromr* 
d iately,  and  not  a  Itrangtr,  or  any  uifxtnrtt\  and  if  a 
Giant  be  made  to  a  man  ar,d  his  heirs,  he  may  allign  at 
his  pleafure,  though  the  word  Jfgnt  be  not  exprefled, 
Li.  ix  SaiistJrizz,  Th=  ufe  tit  any  thing  Oeing 
granted,  all  is  grant* d  necelTary  to  enj  y  fuch  ufe :  and 
in  the  Grant  oi  a  thing,  what  is  reqotfitt  tor  the  obtain- 
ing thereof  is  includc4.  C)  Lit.  56*  So  that  iftimberrrcei 
are  gtanrrd,  the  graitee  may  come  upon  the  gra#t#*t 
grtjund  to  ^ut  ana  carry  them  aw.iy,  2  /  ,//.  30a  :  /-hwd,  15, 

Where  the  principal  tiling  ligranta^  the  incident  th*lt 
fa  Si;  but  the  principal  will  not  pals  by  the  Grant  of  the 
faa'abtt,  Ce.  Lit.  152.  A  lord  of  a  manor  cannot  grant 
the  lame,  and  refer ve  the  Court  Baiun,  it  being  inie- 
parably  inuident  CV.  L:s,  3 1 3.  A  Gtat.t  d  a  minor, 
without  the  word  mm  ptrtiwitiii,  will  p^fi  all  things 
belonging  10  the  manor  i  the  Great  of  a  ferta  wiil  ajfo 
pafs  all  lands  belonging  to  it;  but  a  Grant  of  a  meiTuage. 
paJfei  only  the  heufe,  ou:-houles  and  gardens.  Ott«*j 
Rep.  5  I*  Ttt*  tP  ma****  dt  A>  may  be  takrn  in  the  lingu- 
lar, or  piuraf  number ;  and  dairies  and  abbreviations  m 
Gra.-i.'i  fiiiill  be  ia  :al;en  that  the  G>a.<;t  \>c  not  mid,  9 
Rep.  48.  When  lands  are  granted  by  deed,  the  houfea 
which  itand  thereon  will  pais  j  houfea  and  mills  pafs  by 
the  Grant  of  all  lands,  becaufe  that  is  the  mod  durable 
thing  on  which  they  are  built.  4^.86:  2  /fad.  taj. 
By  Grant  of  all  the  lands,  the  woods  will  pafs:  and  if 
a  man  grant  all  his  tret*  in  a  certain  place,  this  p&Heth 
die  Soil  i  though  an  exception  of  tf/dod  extends  to  the 
trees  only,  not  the  fail,  t  JteL  Rrp.  33.  Oyt>  1  \)  :  5 
Rtp.  ii. 

Tre:3 
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Trees  in  bom  will  not  pifs  by  the  r/a>u  of  the  Kind, 
£f<r.  as  they  arc  fe|  ;iratr  from  the  freehold*  MoJ.  Cafeii 
170.    A  m  in  all  hii  wood  that  ft  all  grotv  5n  time 

to  come  ;  it  is  a  void  grant,  not  being  ft*  rjff,  3  /./w,  37 
A  grntit  Ac  wjhiYfi  Una  pafTeth  net  the  freehold;  there- 
fore the  fiance  hath  no  authority  to  dig  in  it  by  vi  iu*. 
of  fntb  *  grant.  Ow  57-  By  the  graai  of  lands  in  the 
pofltUion  of  anothf  r,  it  is  good  if"  fuch  other  be  in  pof 
Jetton,  let  the  pofltffion  be  by  right,  or  wrong.  1  Rd. 
Jlt-p.  23.  If  igratrl  is  general,  and  the  land*  graatid 
TeJtraincd  to  a  certain  viM,  the grantee  Hull  have  no  lands 
out  of  the  will.  2  Rcp,  33.  It  has  b*;o  helJ,  that  where 
a  grant  is  made  of  lands  and  tenements  n  R.  copyhold 
lands  will  not  pafs  \  for  they  cannot  paf>  cthcrwife  ih..n 
by  fiii-render.  (hvent  37. 

Where  lands  are  certainly  defcribed  in  a  Grant,  wi-ri  * 
recital  as  ground  to  tf.  dfr.  though  they  were  not  thus 
granted,  it  has  been  adjudged,  that  the  grant  was  good. 
10  Rrp.  no.  If  a  riril  dclcriucion  of  bndfi  in  a  grant  is 
falfc,  notwithftanding  the  fecond  be  true,  nothing  will 
pafs  by  it;  though  it  the  firft  be  true,  and  (he  .ferond 
falfc,  the  grant  may  be  goud.  3  R(p.  \o.  The  word 
grant,  where  it  is  placed  among  01  her  word*  of  demife, 
CV,  fhall  not  enure  to  pafs  a  property  in  the  thing  de- 
miled  ;  but  the  gra/oa  fhall  have  it  by  way  of  demife. 

Of  grann  fome  charge  the  gt#qtw  with  fomcthing  he 
was  not  charged  with  before  ;  others  difcharge  the  gratt~ 
ttt  of  fomething;  wherewith  he  was  before  charged,  or 
chargeable.  If  a  man  grant  to  me  a  rent  charge  ;  and 
aftrr  J  grmt  to  him,  that  he  fhall  nqt  be  fu?d  for  this 
rent ;  this  is  good  to  bar  me  of  bringing  an  aftmn,  though 
1  may  Hill  dilkain  for  the  rent :  And  it  one  gfianft  to  his 
letee  for  life  or  years,  that  he  fhall  not  be  impeached 
for  watlc  ;  in  will  be  a  good  dtfeharge,  and  titty  be 
pleaded  7  H.  6.43  :  Ere.  Grant}  175  :  Ktiht*  SK.  See 
]  Rrp.  147  ;  10  Rep.  48*  and  this  Dili.  lit.  Cmdi/tik* 

U.  Any  Natural  P<'rfo:iTor  Corporate  Cody,  (not  pro. 
habited  by  law,  as  infants,  feme  coverts,  monks, 
may  make  a grant  of  land?,  and  be  a  greater;  and  an  in- 
fant, or  woman  covert,  may  bvigwsteg*  Though  the 
infant  at  his  lull  age  may  dilngree  to  the  gi  ant,  and  the 
buihand  difagrce  to  the  grant  to  his  wife.  Petk.  3,  4,  43. 
See  titles  lu/aat:  Karen  and  Feme,  &c. 

But  herein  the  law  dillinguillies  between  fuch  grant* 

Lre  -W,  and  only  *mdaih  3  the  fide  of  which  are  al! 
fuch  gifts,  grants  or  deeds,  made  by  an  infant,  which 
do  not  take  effed  by  delivery  of  his  hand;  as  if  an  infant 
give  a  horle,  and  no  delivery  of  the  horfc  wuh  his  handi 
And  the  donee  rake  the  horfe  by  force  of  the  gift,  the  in- 
fant fhall  have  an  aition  of  trdpafs,  for  the  gram  was 
merely  void.  But  if  an  infant  enters  into  an  obligation, 
makes  a  feoffment,  levies  a  fine,  or  fuffers  a  recovery, 
thefe  are  not  void,  only  voidable,  feri.$j  12,  13,  19. 
See  title  Infant. 

A  gr^nt  bv  a  feme  covert  is  void,  for  no  aft  of  her's 
can  transfer  that  interest  winch  the  inter  marriage  has 
veiled  in  the  hufband.  iee  z  Ntw  Abr.  648:  Perk.  $6. 
See  title  fiaren  and  Ftta** 

Grant;  made  by  per  Ions  sun  /tone  me/amrixe^  are  good 
agaitUt  themfelves ;  but  they  are  voidable  by  their  htifs, 
tTr.  A  atan  that  is  born  dumb,  er  dumb  and  deaf,  if 
be  hwt  underUanding,  by  making  figns,  he  may  grant 


his  Und  to  arothcr;  net  onr  \T.hoisborn  deaf,  dumb,  ivi 
blind alfo.  Co,  fJt.  1.  Sec  title  JJevt.  A  perfon  attai-Jted 
of  ireafont  or  felony,  may  make  a  deed  of  gii"tt  <jrgrat\zt 
and  it  fliall  be  ^ood  againd  all  perfon^.  r^.ept  tbr  iCinpv? 
and  fhe  lord  of  *hom  the  land^  are  held  :  and  forrc  ief  in 
prifon,  they  may  be  good  atrainll  them  Ubewife.  La* 

The  grant*  of  perfon^  under  durcfi  nx&V3ra*\  that  Is, 
if  they  were  made  under  an  appreht  nfim  or  tome  b.tc;  1 1  y 
hurt,  or  if  the  grnntor  were  imprrfjned  r.-ithr-ut  cauk, 
and  the  grantee  re fn fed  torelcafe  or  dlfcburgc  him,  un- 
it fs  he  made  fuch  grant.  2/^.483.  liut  imrnating  t^> 
burn  houfes,  or  fpoil  or  carry  away  the  part)  good*,  ase 
not  fuffictent  io  avoid  the  grant;  tor  if  he  fhould  fufier 
wliat  he  is  threatened ,  he  may  fue  and  recover  damagr^ 
in  proportion  10  the  injury  done  him.  4  fnjl.  4S5  :  Pc*k. 
$  t8.  See  title  Durcjj. 

If  there  be  father  and  fon  of  the  fame  name,  and  the 
father  grams  an  annuity  by  his  oame^  without  any  addi- 
tion, it  lhall  be  intended  ih.e  grant  of  the  fjiher  ;  and  if 
the  fon  being  of  the  fame  nime  with  his  fj<hir  grant  an 
annuity  without  any  addition  ;  yet  the  grant  is  good, 
for  he  cannot  deny  his  deed.  PtrL  $  37. 

There  are  but  few  (if  any)  perfons  excluded  from  bc~ 
ing  gi  an  tees,  therefore  a  man  at  minted  of  felony,  mur- 
der, or  treafon,  may  be  &  grantee;  fo  the  K-ng^s  vil- 
lein, an  alien,  one  outlawed  in  a  perfon;d  acTionN  or  a 
ballard,  m^y  be  grantees,  frrf,  $.48.  A  bifl^rri  who  is 
known  to  the  fon  of  f u c h  a  one,  may  pcrd»afe,  or  be 
a  grantee  by  fuch  reputed  name;  for  all  furname*  were 
originally  acquired  by  reputation.  Co.  Lit.  3.  2  RtU 
4 fa  43,  4. 

A  feme  covert  may  be  t grantee,  thcrefrre  jf  a  icnt- 
chsr^c  be  granted  to  a  feme  covert,  and  the  deed  is  de- 
livered to  her  without  the  privity  of  her  huJiund,  and  the 
huiband  dies  before  any  difagreemcnt  made  by  him,  and 
before  any  day  of  payment,  the  grant  is  good,  and  flisll 
not  be  avoided,  by  faying,  that  the  hufband  did  not 
agrrc*  fife,  but  the  disagreement  of  the  huiband  ought  to 
be  fhewn,  Peri.  §  43.  bee  title  Ban*  and  fi  aw. 

Although  aggregate  Corporations  arc  inviuble,  and 
exift  only  in  fuppofition  of  Wr,  yet  they  ar*.'  m^^ble  uf 
taking  by  grant,  for  the  benefit  of  the  members  ci  the 
corporation.  Ce+Lit*$\  X  Savnd^  34^. 

Gsa^ts  or  the  Kitfc, — The  King's  grants  are  mat- 
ters of  public  record  !  loi  the  King^  rxteilency  is  U> .  .  h 
in  the  taw,  that  no  jrcrhold  may  be  given  to,  nor  dtj  ,icd 
from  him,  but  by  matter  0!  record.  Duel,  and  StvtL/f  t. 
J.  ft.— To  thi*  end  a  v..ric;y  of  uflicei  aie  erei"kd,  cm. 
muTiic;i;itdg  in  a  regular  fubtirdintiiuo  one  with  anothei 
through  wnith  alt  the  King's 


mull 


and  Ur 


contain^  therein  is  imf 
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nlAwrttl  to  be  gr:mtcU, 
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*hfch  therefore  not  being  defined  for  public  inflection 
arc  dofed  dp  and  fen  ted  00  the  outlide,  and  are  thereupon 
t.dfed  writs  clofc,  Uitrm  cUujle\  and  are  recorded  in  the 
dofc-rolls,  in  the  lame  manner  as  the  others  are  in  the 

Gran;*  or  lectori- patent  mull  firft  pafi  by  hlU\  which  h 
prepared  by  the  Attorney  and  Solicitor-Gtneral,  in  con  fre- 
quence of  a  warrant  from  the  crown  ;  arid  is  there  figued, 
that  is  fubferibed  at  top,  wirh  the  King's  ownjfgn  ma- 
nual, and  ftaled  with  his  privy  Jignrt^  which  is  always  in 
me  cuftody  uf  the  principal  Secretary  of  istate  :  and  then 
fomcrimfs  it  immediately  pajftes  under  the  great  feal,  in 
*  hic'n  ca  fib  the  pat:  nt  is  f'ubfet  ibed  in  (hefe  wor  Jf,  per  ipfam 
rsg<rr:y  By  the  Kitfg  him/eif. — Other  wife  the  courfc  is  to 
carry  an  extract  of  ihe  bill  to  the  keeper  of  the^iVvyW 
mbti  mikes  not  a  writ  or  warrant  thereupon  ro  the  Gban- 
eery,  fo  that  the  fign  manual  is  the  warrant  to  the  privy 
feal,  and  the  privy  feal  is  the  warrant  to  the  great  feal : 
and  in  this  I  ait  cafe  the  patent  i»  fubferibed,  ftrjrreve  Je 
pti-wftc  figil**  j  By  terr/  of  privy jeol.  But  there  are  fmne 
grants  rt  hi^h  only  pais  through  certain  orhces  as  the  Ad. 
ruir&lty  or  Treaftny,  in  confequence  of  a  frjn  manual , 
without  the  confirmation  of  cither  the  fignct,  the  great, 
or  the  privy  feal.    2  Cc.v.™,  c.  21.    Sec  9  fa/.  i&:  2 

J"he  manner  of  granting  by  the  King  does  not  mnre 
differ  from  that  by  aSubjcS,  than  the  conduction  of  his 
grants  when  made.  A  grant  made  by  the  King  at  the  fuit 
of  the  granite,  (hall  be  taken  moft  beneficially  forthe  King, 
aftd  egauaft  the  party  ;  whereas  the  grant  of  a  Subject  ;■> 
conftrued  moll  ftrongly  againit  the  grantor.  Where  fori 
it  is  ufual  to  infect  in  the  King'.s  grants,  that  they  a:e 
made,  not  at  the  fuit  of  the  grantee,  but  tx  f-t'ciaii 
giat:a7eerta  fcieatid,  *r  nun  mot*  regis  ;  of  the  Kutg't  fjx* 
e:tt!jciveurt  certain  htwsletlge-,  an;!  nitre  mvtim,  and  then  they 
have  a  more  liberal  conilruftion.  Finch  L<  100 ;  10 
Ksp.  1  t 2. 

A  Subject's  grant  (kail  be  conftmed  to  include  many 
things  betides  what  are  e.vpreflld,  if  neceiTary  for  thoope- 
;i::on  of  the  grant.  Therefore,  in  a  private  gran:  of 
the  profits  of  land  for  one  yenr.  free  iogrefs,  rgrefu  and 
iegiefs  to  cut  and  carry  away  ihofe  profit*  are  alfo  in- 
cJu lively  granted  j  and  if  a  feoffment  of  land  was  made 
by  a  lord  to  hii  villein,  this  operated  as  a  nianuruiulon, 
for  he  was  othcrwife  unable  to  hold-  it.  Co.  Lit/.  56  : 
L'tt.  §  iofi*  Hut  the  King's  grant  flull  not  enure  to  any 
other  intent*  than  that  which  is  prccifely  expreiTed  in 
The  grant.  As  if  he  grants  land  to  an  alien,  it  operates 
nothing  ;  for  fuch  grant  fhalt  notalfo  enure  to  make  him 
a  denizen,  that  fo  he  may  be  capable  of  taking  by  grant. 
AL  Patent,  6t ;  Finch  L.  I  to. 

When  it  appears  from  the  face  of  the  grant  1  fiat  the 
King  is  millakcn,  or  deceived,  cither  in  matter  of  fact 
or  of  law,  as  in  cafe  of  falfe  fnggellion,  ra:  fin  formation , 
or  mifrccitai  of  former  grants ;  or  if  his  own  thle  to  the 
thing  granted  be  different  from  what  he  fuppofes  ;  or  if 
the  grant  be  informal ;  or  if  he  grants*  an  elUte  con- 
trary to  the  rules  ot  law,  in  any  of  thofe  cafes  the  grant  is 
abfclQieJ}  void.  Freem.  172,  For  intlanee,  if  the  King 
grants  lands  to  one  and  his  heirs-malc,  this  is  merely  void  : 
lor  it  fhal!  not  be  an  citato- tail,  becaufe  there  want 
words  of  procreation,  to  a  ice  ruin  the  body  out  of  which 
the  heirs  fhail  iJTut ;  neither  is  it  a  fee-fimple  as  in  cam- 
tnon  grants  it  would  be,  becaufe  it  may  reafonably  be 


fuppofed  that  the  King  meant  to  give  no  more  than  an 
ettaie-tail :  the  grantee  is  thcrt  jorc,  if  any  thing,  nothing 
mate  than  tenant  ai  will.  Finch)  toi,  2  :  lire.  Ah,  E&ates, 
$9;  Patents,  101 1  Dy.  lyo:  Dav.  45  :  5  fi^.  9^: 
M%re  393. 

To  prevent  deceits  of  the  King  with  regard  to  the  va- 
lue of  elkttes  granted,  it  is  particularly  provided  by  fiat* 
1  4.^.  6,  that  no  grant  of  his  (hall  be  good^  uniefs  in 
the  grantee's  petition  for  them,  cxprefs  mention  be  made 
■  r  1  .  •  •  '1  ii.  .!■:.-  •;  ..  Oiitvr  Ilji  ji^:-  h-ivc  alfo 
been  pafied  re  la  live  to  thu  fobjeft.  The  King1*  grantee 
(hall  not  forfeit  for  non  payment  of  rent,  where  the  rent 
has  been  aniwercd  before  procel's  iHucd.  Stai.it  Jac. 
1.  sr.  z},  Grjnts  ol  felDOs'  goois  how  to  be  hrolled.^- 
Stat.  4. 6f  5  IV  &  WtiZt.fi*  Tii<  Crow  a  reH  rained 
fr^m  granting  knds,  except  fo:  rairty-onc  y^ar4,  &er 
Ki  eiiiCL-s  excepted.    StfU,  \  Attn.  j)atm  i.e.  j. 

?,S.  See  title  Fo'/titur*. 

Krfore  the  (laiate a*t-.prer*gMtivp  Regis,  dowers,  advow- 
fon^,  and  o',h.-r  shii^gi,  have  palled  by  the  gene: alj^.w/ 
vf  tkt  Kbig  \  but  by  rhat  Itttate  they  are  ta  be  grotted  in 
cxprefs  words.  I  Rep.  $0, 

The  King's is  good  for  himfelf  and  fuccefTors, 
though  his  fuccctfbrs  arr  not  named.  Ttiu.  ij. 

The  King  may  not  grant  away  an  eflate  tail  in  the 
Crown,  tjfe.  And  the  Jaw  takes  care  to  preferve  the  in* 
ir'nnnce  of  the  King  for  the  benefit  of  the  fuccejlbr*  2 
And.  1 54  :  Styie  2(>3  :  See  Jtnk.  Cent.  307*  A  grant  may 
not  be  made  by  the  King  which  and?  to  a  monopoly, 
againlf.  the  intereii  and  liberty  of  the  Subject;  Nor  can 
the  King  make  a  ^an/  nan  cbflante  any  Itatute  made,  or  to 
be  marie;  if  he  dot h>  any  fubfcqu;nt  ItaiU'e  prohibiting 
what  is  granteti,  will  be  a  revocation  of  the  gwxi.  1 1 
Rep.  87  :  Dyer  jz.  Where  the  King  is  retrained  by  the 
Common  law  to  make  a  grant,  if  he  makes  a  grant 
tbftante  the  Cum m on  law,  it  will  nat  mike  the  grant 
good  ;  bnt  when  hemay  lawfully  make  a  grant,  and  the 
law  requires  he  Ihould  be  fully  apprifedof  what  htgranti^ 
and  not  be  deceived,  a  ttm  ci/taote  JuppLies  it,  and  makes 
the  gr.ixt  good :  Jfthe  wurds  are  not  fufficicnt  to  pafi 
the  thing  granted,  a  mn  t&ftoxte  will  not  help.  4  Rtp,  35: 
Nttfl  Abr .  904.  If  a  grant  is  made  by  the  King,  and  a 
f.>rmer£?TWr  is  in  being  of  the  fame  thing,  if  it  be  not 
recited,  the  grant  wiil  be  void:  And  reciting  a  void 
grant,  when  iherc  \\  another  good,  may  make  the  King's 
gwnt  void,  Dyerjy  ;  Cre,Car.  :^$.  .And  there  may  be 
a  nun  cbflamtt  to  a  former  grant,  j  Rep.,  94;  Mwrt  293. 

T  ic  Km;  •  -  r;.=  v  be  void,  by  reafon  of  uncer- 
tainty; as  if  debt*  and  duties  are  granted,  without  fay- 
ing in  particular  what  dudes,  £jfo  12^/^.46.  But 
where  there  is  a  particular  certainty  preceding  they  (hall 
not  be  deitroyed  by  any  tacertatnty  or  mtftake  which  fol- 
lows: and  there  is  a  diilinction  where  a  miitake  of  title 
is  prrjitdicial  to  the  King,  and  when  it  is  in  fome  de- 
fer iption  of  the  thing  which  is  fuppSemcntal  only,  and 
not  material  or  ifTuable.  1  M?d  195.  The  King  graits 
the  manor  of  D.  whith  he  hat  by  the  attainder  of  a  cer* 
tain  perfon,  tfc.  and  in  fait  the  King  hath  it  not  fo  j 
this^r^wr  is  void,  10  Rep.  109. 

It  1  he  King  gi/uitt  a  meiTuage  of  the  value  of  5/.  a 
year  to  A.  S .  and  it  be  of  the  yearly  value  of  to  A  the 
value  being  in  the  fame  lentence  with  the  grant,  will 
malce  it  void  :  Though  if  it  be  mentioned  in  another  fen- 
ce nee  it  may  be  good.  °Ju&.  Cent.  261.    The  grant  of 

the 


GRANT. 


GROO  M. 


the  King  to  a  Corporation,  that  they  fhall  not  be  im- 
pleaded lor  lands,  nor  for  any  caufe  arifing  there,  elfe- 
where  than  before  themfehes,  doth  not  bind  the  King 
where  he  is  party  :  and  the  kin^  by  his  grant  cannot 
exclude  himfclf  from  proiecuting  pleas  of  the  crown; 
for  it  concerns  the  public  government.  Keiliv.  83  :  D^r 
376  :  Jenk.  Cent.  1 90. 

The  King  cannot  grant  a  thing  intrujled  to  bim  in  re- 
fprel  of  bis  frvereignty  1  as,  the  lapfe  of  a  church,  be- 
fore, or  after  it  becomes  void.  2  Rul.  187./.  32,  35.  Nor 
purveyance,  butlerage,  prifage,  l£c.  2  Rei.  187./.  35. 
Nor,  the  poaer  to  make  adifpenfation  of  a  llatutc.  7  Co. 
36  b.  So  he  cannot  grant  the  lands,  or  goods,  of  a  re- 
cufant-convict,  before  the  coromiflion  returned.  2  Pol. 
184.  L  20.  Nor  the  lands  or  goods  of  one  attainted  of 
trcafon,  before  his  attainder.  D\,i  108.  a. 

So  the  King  cannot  grant  the  prolecution,  or  execu- 
tion  of  any  penal  ftatute  to  another  ;  for  it  is  intruded 
vu:h  him  as  the  head  of  the  public-weal.  R.  7  Co.  37  a. 
Nor,  the  penalty  or  benefit  of  a  penal  flatute,  before  it 
be  recovered.  7  Co.  56  6  ;  37  a.  Nor  any  line  or  for- 
ffituicof  I  particular  per  ton,  before  he  be  convicted. — 
Declared  by  Stat.  1  & M.  fiat.  1. 1.  a,  that  fuch  grant 
or  promifc  is  illegal  and  void.  See  title  Pat/Mura  ;  and 
further  as  to  the  fubjeft  of  this  article,  title  Kinp. 

GRANTZ,  Is  ufed  fot-graxJfft,  in  the  Pur.  Roll  6 
F.d.  3.  rs.  5,  6. — Et  let  d.tz  Conr.tz,  Barons,  Cs*  autre 
Graniz,  ire. 

GRASS- HEARTH,  The  grafng  or  turning  up  the 
earth  with  a  plough  ;  whence  the  cutlomary  ft f vice  for 
the  inferior  tenants  of  the  manor  of  Amerfdw,  in  O  tfatJ- 
jfjhey  to  bring  their  plough*  and  do  one  day's  woik  for 
their  lord,  was  called  graft- fourth  or  graft  hurt :  and  we 
ftilJ  fay  the  fkin  is  v>afdor  flightly  hurt,  and  a  bullet 
.  r  ..-  r  on  any  place,  when  it  gently  turns  up  the  furface 
of  what  it  ftrikes  upon.  Parpeb*  Antia.  496,  497, 

GRAVA,  A  little  wood  or  grove  : — Mon.  Ar.g.  Tun. 
t.p.  198  :  Co.  Lit.  4. 

G-t  A  VARE  l t  sJRAVA'l  IO,  An  accufation  or  im- 
peachment. Leg.  Etbeld.eap.  19. 

GRAVE.  The  names  0/  places  ending  with  grave 
come  from  the  Stx.graf,  a  wood,  thicker,  den  or  cave. 

GRAVERS,  Of  feals  and  lionet  fhall  give  to  every 
one  their  weight  of  filvef  and  gold,  on  pain  of  imj  ri:un- 
menr.  Str.t.  7  Ed.  3.  cap.  7  ;  now  obfolete. 

( .  R  AZiER,  Pecttari**  ]  A  breeder  or  keeper  of  catile, 
mentioned  in  the  Stat.  25  //     I  it.  a*-l  5   See  I  >>tt!e. 

GREAT  MEN.  lhis  txpttftxoo  is  fomrtimcs,  in 
ancient  ll-tate*,  underftood  ol  the  icmporal  Lords  in 
the  higher  houfc  of  Parliament,  and  femetimes  of  the 
members  of  the  Houfe  of  Commons.  Sec  tit-  Par/ium  nt 

GREAT  SEAL  of  ENGLAND.  See  titles  Cim  /• 
Ur\  Treafoit. 

GHEE,  Fr.  Gte.i.e.  Good  liking  or  allowance.]  Sa- 
thfa3uu\  as  to  nialee^nv  to  the  parties,  is  to  agree  with 
tad  J.uisfy  them  for  an  offence  don?.  And  where  it  it 
faid  in  our  Uatutes,  that  judgment  jJm.1  be  put  in  iul 
pence  till  i.xe  is  made  10  tne  King  of  his  debt;  it  is 
taken  for fattsfafiion.  Stats.  I  £.  2.  r.  I  C  :  25  Ed.  3.  IQ 

GREEN  CLOTH,  Of  the  Kug's  tfojbold,  fo  termeu 
from  the  guen  cloth  on  the  table,  is  a  court  ct  jurticc 
compofed  of  the  L»rd  Steward,  Trcafurer  of  the  houfe- 
hold,  Comptroller,  and  other  ofr.ccrs  ;  to  %hich^is  com- 
mitted the  governmen;  and  overlightof  the  King's  ccart, 
and  the  keeping  of  the  peace  within  the  verge,  life. 
Vol.  I. 


GREENHEWoa  GREENHUE.  The  fame  as -ert 
in  forelts,  Mainvood,  par.  2.  cap.  6.  rum.  5.  See  titie 
Foreft. 

GREENLAND  COMPANY.  A  joint  flock  of 
40,000/.  was,  by  ftaiute,  to  be  raifed  by  fubferibers,  who 
were  incorporated  :  And  the  Company  to  ufe  the  trade 
of  catching  whales,  fife,  into  and  from  Greenland,  and  the 
Greenl. i.\d  Uz  ;  they  migh  m.ike  By-lawi  for  governmen1, 
and  of  perfons  employed  in  their  fliips,  &c.  Stat.  4  q 
If.  3.  cap.  17.  But  h)  fat.  1  Anne.  16,  any  per  lens  wr  o 
will  adventure  to  Greenland  for  whale  fifhing,  fhali  have 
all  privileges  granted  to  the  Greenland  Comicwv.  See  this 
Did.  titles  Ftjby  Fijkeiies,  and  Fijbing  \  Xt.v ±ati»t  Aeli. 

GREEN  bILVER.  There  is  an  ancient  ci  flo  n  within 
the  manor  of  H'ritttl*  in  the  county  of  Effcx,  that  every 
tenant  whofe  lore-door  opens  to  Greenburj%  fhall  pay  a 
halfpenny  yearly  to  the  lord,  by  the  nzmeof^rrrfl  flitr. 
The  termJrTi  r,  here,  null  mean  rtttf. 

GREEN  WAX.  Js  where  ertrcars  are  delivered  to  the 
(hertz's  out  of  the  Exchequer,  under  the  feal  of  that  court, 
made  in  j/n-n  iv.:<;  to  be  levied  in  the  fcvcral  counties  : 
this  word  is  mentioned  in  Stat.  7  H.  4  r.J 

GR&ENWICH  HOSPITAL.  A  d^ty  was  laid  1 
all  foreign-built  fltips  for  the  relief  of  decajed  fearr.e  in 
Greetrwicb  UofpiraJ,  &c.  by  Stat.  |  Jae.  z.  cap.  18.  And 
every  feaman  lhall  allow  out  of  his  wages  6d  a  month, 
for  the  better  fupport  of  the  faid  hofpi  al :  for  which  duty 
rrceisers  are  appointed,  who  may  depute  oflicers  of  ilie 
cufloms,  t£c  to  collect  the  l  une,  and  exami;.c  on  oath 
m.-fters  of,  fhips,  Stats.  8     9  IV.  3.  c.  23,  &e  i  10 

/tun.c.  17  :  2  GVc  2.  r.  7.  Provifions  for  fecuting  the 
payment  of  the  6^.  p  r  month  from  privateers.  18  Grr. 
2.  c.  31.  The  governors  empowered  to  grant  out-pen- 
faottl  to  decrepit  Icinicn.  3  do.  3.  c.  16. — Sec  titles  ttony  ; 

GREVE,  6>x.  Grrrfa.~]  or  rather  Rr-.e.  A  word  of 
power  and  authority,  fignilying  as  much  as  Coma  or 
vieteamui  and  hence  comrs  our  Jbiieie,  /o  tiaetfcc. 
which  by  the  Saxons  were  written  Sciregirefa fatlgere/a . 
Lambert  in  his  expoutionof  Saxan  words,  trr^prarVe^n*, 
makes  it  the  fame  wj;h  rtv< .  See  HsrvadtM  i'trt.  fo/ltr. 
Anttnl.fol.  346. 

GR11  Si  A  kind  r.ffraall  f;fh.  $t*U      Ed.  4.  c.  2. 

GRJTH,  Sax.  ^  Peace.    Tt  1  m <de!-y. 

GKlTHBRKCf  IE,Sa*.  G>jtlln>,'.  i.  e.  P*chfrm$ia\] 
Breach  of  the  peace— 1st  eavfis  i.egtis  Grtiitbiechc  100 
rmendab.t.  Lf£.  Htn.  I.  t.  3O 

GRI I  Ho  1  O/E,  Sax.  htd,  t  ft  fir.]  A  pl.ee  of  fane- 
tuary.  See  //..  ,  .' 

GROCERS,  Were  formerly  '.hole  v..-..-  1  rofled  mer- 
cbsnJtie.  Sm.  57  Ed.  3  |  $.  It  is  now  a  particular  at.d 
^c!l  known  traJ  ;  and  the  luftom  duties  1  ,  wajCl 
and  drugs,  are  particularly  afiertaincd,  by  nutates.  See 
title  Cttjioms  ;  Navigation- Ail 's. 

GKONNA,  A  Utrp  pit,  or  bituminous  place,  where 
turf>  are  dug  to  burn.  H)icd.  438:  M.u  .!r.-  T.m.\. 

t.kOOM,  The  name  of  a  fcrvant  in  ft  n-.c  infrrior 
pla.e  ;  generally  applied  to  frrvants  in  iiabltrs ;  Eut  it 
h-:h  a  ipecial  fignification,  extending  to  Gram  »f  ih 
Cb.in.Lr;  G> mm  if  tl.<r  .S,o/r,  i.c  whn.lt  \iA  is  a  grv«t  Of- 
ficer r.f  the  King's  hcuthoid,  whole  prim  er  i>  properly 
che  King's  bed  chamber,  where  the  L»>ru  Cnambcriain 
bath  nothing  to  iio  j  . .  (igniftes  a  root  of  nonour.  Itc 
Ci*/tit*:ifw'tt p,  182.  See  (  pii*. 

GROOM-PORTER, 
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GUARDIAN.  T. 


GROOM-PORTF.R,  An  ofiiccr  or  fupetinfendant 
ever  the  royal  gaming-tables ;  to  Latithe  it  Qiled  Au'er 
Rt*ir  JnHttn  P» 'mat  its*  ' 

GROSS,  Gro/fiis.]  Ingttfi,  abfolure,  intire,  not  depe  rul- 
ing on  another  :  as  anciently  a  \illtin  its  gr$  wa»  luch  a 
forvile  per  Ton  as  was  not  apptrnJ.in:«rannexcd'tothe  l.crd, 
or  manor,  oor  to  go  along  with  the  tenure  ai  appurir-  j 
nant  to  It  ;  but  was  like  the  other  pcrfonnl  goods  and 
chattels  o/bis  lord,  at  his  lord's  picture  and.  difpnfal  :  ( 
lb  alfo  ativsva  ia  in  gi-o/'t  oi tiers  from  advemv/m  append**  t , 
being  dilhnct  from  ihe  manor.    Co  Lttr  120.  See?  , 
Cbrarwi  22. 

GUOJJF.  HOIS,  Fr.  Grot  bus,  i  e.  great  wod  ]  Sig-  ! 
niAcs  fich  \vc<k1  a>  by  the  common  law  or  cuaooi  is  re- 
paced  timber,  2  htfi,  642. 

GROSS,  (Common  in,  or  Gwww  at  largr.)  t*  fuch 
as  is  neither  ap pendant  nor  appurtenant,  to  land,  but  is 
annexed  to  a  man's  pet/on  ;  being  p/an'ed  to  him  ?nd 
his  heits  by  deed:  or  it  rot]  be  f  Limed  by  prckt  iptive 
right,  a*  by  parfon  of  a  (birth,  or  the  likr  corporation 
lole.  This  is  a  feparate  inheiitance,  eniirtly  didintl  from 
any  landed  property.  See  tit.  Cvmnen. 

GROSS-WEIGHT,  The  whole  weight  of g*ods  or 
merchandise,  dull  and  drof^  mixed  with  them,  and  of  the 
chell,  bag,  *Jc.  out  of  whi.h  tare  and  tret  arc  allowed. 
Merchant's  D-Jl. 

GROT,  Fr.]  A  den,  cave,  or  hollow  place  Jo  the  \ 
ground  ;  alfo  a  fhady  woody  place,  with  fpriu^suf  wat.r. 
L.  r,.  O:\-7. 

GROL'NDAGK,  A  cullom  or  tribute  paid  for  tl.c 
(landing  of  a  fliip  in  a  pore. 

GROUSE,  The  red  and  black  btatb  game,  for  pre- 
ferring of  which,  no  heath,  furze  or  fern  ftiJI  b?  burnt 
on  any  heaths,  moors  or  other  walle.%  between  ihe  zd  of 
February  and  24th  of  7**/.  Stat.  4  &  5  IV.  (3  M.  e.  2  j. 
See  title  Game. 

GROVVMr..  An  ergine  to  ftretch  woollen  cloth  after 
it  is  woven  ;  bee  the  ancient  fiat.  43  Ed.  3.  c.  10. 

GROW  !  H  HALFPENNY,  A  rate  fo  called;  and 
paid  in  fome  places  for  tnc  tube  of  every  fat  beall,  ox, 
or  other  unfruitful  cattle.  Clayton  s  Rep  92. 

GRUARU,  From  the  Fr.  Gtuyet.}  The  principal  of 
fccers  of  the  forclt.  in  general. 

GUARD,  Fr.  GatJe,  Lat.  Cufltdia  )  A  cuftody  or  care 
of  defence.  And  fometimes  it  is  ufed  for  thole  that  at. 
lend  upon  the  fafety  of  the  Prince,  called  the  life  guard,  1 
tfr.  fometimes  fuch  as  hive  the  educaiion  and  jpMiratita- 
jhip  of  infants  \  fometimes  for  a  ivut  iou.hit>£  ;  .ir.yb.p, 
as  droit  dc  garde,  ejefliont  de  gard,  and  ra  lajbrneut  de  gard. 
F.  N.  13.  139.  bee  title  Guard/an. 

GUARDIAN. 

Fr.  Gai drift,  Lat.  C«/?«,  Guard/anus.]  One  who 
hath  tie  charge  or  cuftody  of  any  perfoo  or  thing  ; 
but  commonly  he  who  hath  the  cuttody  and  educa- 
cation  of  fuch  perfons  as  arc  not  of  fufficient  dikretion  to 
guide  themlelvcs  and  their  own  affairs,  as  children  -nd 
MeOCfj  ^ufuallythe  former);  being  as  largely  exrended  in 
the  common  law  as  Tutor  and  Curator  among  the  civilians. 


I.  Tb:  ft  Jtral  kind  of  Guardians  ;  *wbo  may  be  Guardians  j 
and  hvus  Appihtted. 

II.  Or  ;  1  Gi     i        1  firf/t  •  tit  RJ:  a»l  I "  # 


111.  Of  tbr  Infant's  rem  toy  again ff  lh:  Guardia**  and  9/' 

obliging  him  ti  Act wtt. 

I  A  Guardian  »s  tix^trlr^-tmut,  tr/lamentariur,  datat,  or 
etjia-natius :  he  that  is  a  legitimate  or  lawful  Guardian  is 
fo  jure  .-emmnni,  or  fmre  tt-th&afi  ;  th?  ftrft  ai  Guardian  in 
rhivaUy,  in  foci,  cr  in  rij;ht  ;  <hc  other -d'  iur:  natural), 
as  father  or  mcthrr :  A  ttf?  tmttttry  Guardmn  was  allowed 
even  by  the  common  taw  ;  the  body  cf  the  minor  was  to 
rrn  iiin  with  him  w  hi  u  as  appointed,  till  the  age  of  four- 
teen ;  and  as  for  his  goods  it  might  be  longer,  or  as  long 
as  the  tcllator  nj-poinred  ;  Guardiavtit  daius,  was  rne  ap- 
pointed by  the  father  in  his  'ifa-time,  or  by  the  Lord 
Chancellor  af:er  the  death  of  the  father  ;  and  where  there 
1$  a  €  1  ->  •/«■/•  by  tiie  cotnnibn  law,  the  Lord  Lhjneel- 
lor  can  order  and  intermeddle  J  but  where  by  rtatute,  he 
t  an  not  remove  eithrr  the  child,  or  the  G-Mirdian  :  Guar- 
dia.tjbip  by  tntltm,  is  of  orphans  by  thecultom  of  Legion, 
a«»d  other  cities  and  boroogh? ;  and  in  copyhold  man»n, 
by  the  cudom  if  may  belr  n^  to  the  lord  of  the  manor  to 
be  guardian  hirofelf,  or  to  appoint  one.  3  Salk.  Rtp. 
176,  t77. 

The  GuardianJbifiJ  by  the  common  law,  svere  Guardians- 
in  cbi  al'\ ■:  G'.  p  .;.»'/  /•■•  ••  /-'/,  fuch  as  the  father  or 
mothet ;  tZuarJ  eim  in  f>cagt,  who  are  the  next  of  blood, 
to  whom  the  inherirante  cannot  defcend,  if  the  father 
doe*  no?  crdrr  it  otherwHe  j  and  Guiadian  becaufe  of 
n*rhr*,  when  the  fa  her  by  will  appoints  one  to  be  Cnar- 
diancf  his  child.  Co  L't.  1  ^  :  2  irfi.  50c  :  3  Rtp.  37. 

The  leveral  Guar  j'uns  now  in  uf*\  may  be  thus  enu- 
merated :  1  By  Nature;  2 .  For  N urt ure ;  3.  In  Socage*; 
4.  By  Statute;  5.  l»y  Luflom  of  Littdvt  and  other  cities 
and  boroughs ;  [  which  however,  Jrom  particular  excep- 
tions, do  not  fail  under  the  general  taw.)  -  6.  By  Election 
of  the  Ii-funt ;  7.  Bv  appointment  of  the  Cnancellor; 
8.  Ad  It::  n ;  9.  Uy  appointment  of  the  Eccleiiaiticai 
Court 

t.  The  P  -  I  {in  feme  Cafes)  the  Mother  of  the 

child  *re  Guardians  by  nature.  For  if  an  e/ia/r  be  left 
tO  nn  infant,  the  fathet  is  by  common  law  the  Guar- 
dian, and  mull  account  to  hi*  child  for  the  profits.  1  M* 
US.  But  an  executor  may  not  pay  to  a  father*  legacy  left 
tp  an  infant;  1  It'*,.  See  titles  M&eitbri  Legacy*. 
Ana  n  rr-^  d  t.  ,A  <^  s  i*  ircm  .  hy  Conllruction  of 
fiat.  4  6JP  5  P  Grf  M.  e,  H.  that  the  father  Bight  by  deed 
or  will  aflign  a  Guardian  to  any  woman  child  under  the 
age  of  16:  and  if  none  be  fo  j  (Vigor d,  the  mother  mall 
in  this  cafe  be  Gua< Han.  3  Rep  39. 

The  faid  fiat.  4^5  I*  &  U.  provide,  under  (evert 
penalties,  as  fine  and  imprifonment  for  years,  "  That 
nobody  lhall  t.<kc  away  any  maid  or  woman  chdd  un- 
married, being  within  the  age  of  lix  een  years,  out  of 
or  from  the  poli'rrtion,  cultody  or  governance,  and  againlt 
the  will  of  the  lather  of  fuch  maid  or  woman  child,  or  of 
fuch  perfon  or  p erions  to  whom  the  father  of  fuch  maid, 
or  woman  chila  by  his  lall  will  and  tedamcnt,  or  by  any 
o::  eruct  in  lm  lifetime,  hath  [appointed]  or  (hall  appoint, 
allign,  bequeath,  give  or  grant,  the  oroer,  keeping,  edu- 
cation and  governance  of  luch  fiaid  or  woman  child.'* 
Sec  this  Dict.^ tales  Martisp  :  A'  •/ 1. 
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The  (jire&objcft  of  the  above  flar.ute,  was  to  prevent 
tTie  taking  away  or  marrying  maidens  under  |6.  again  fi 
jhc  confent  of  their  parents,  But  th?  finite  has  prohi- 
biced  h  hi  terms  which  imply  that,  tke  cuflody  and  edu- 
cation  of  fuch  females  fhouid  belong  to  the  fa:her  Mid 
mother,  or  the  perfon  appointed  by  the  former,  h  is 
fti -iti  vabk-  t,n  this  flat ute  chat  though  the  title  is  con- 
fined  to  maidens  being  infrtriUrst  and  the  preamble  fpcuks 
only  of  fuch  it  be  heirs  apparent,  or  have  real  or  per- 
fonal  eftate,  yet  the  enac'irs.^-  pare  mentions  ma  ide  n  J  un- 
cVr   i6  generally.  See  i  /rjfl.  88  A-  jit*  I  4.  For  deernii- 

ions  on  this  Itatute  fee  finitJffi'i  Gt  ;  3       57  r 
XO4  :  Oo.  Cnrm  465  :    t  fift/.  362  :  Z  fliV.  1  2f> :  3  A/*</, 
$4,1 68. 

Many  books  efpccially  fome  of  modern  date,  are 
very  m  discriminate  when  they  mention  Guardian  (hip  by 
tissue.    Sometimes  the  FjiI.  her  is  Hi  Led  Guardian  by  na- 
ture, of  hU  Aerr  dg^tfrvwr,  for  the  time,  in  general  terms ; 
fuch  a*  at  firit  appear  to  intimate  that  no  other  ancMor 
except  the  father,  noteten  the  mother,  is  entitled  to  the 
Guardian fliip  in  that  light:  atid  according!/  Ctmyn 
makes  lIus  inference  frcm  the  .language  of  the  books ; 
though,  perhaps  too  hatfily.  Sue  Cum.  1)^+  til.  Guwdiitnt 
f  C)i  ^  C&«  58.  a  :  6  Co.  22  b  \  there  cited.  In  other  cafes  it 
appears  that  the  father  being  dead,  the  mother  may  hive 
a  writ  of  trefpafs  quart  cmjttt^jitneuit;  tt  h.vrtAm  ct/.rt  ;  j 
which  imports  that  Jbt  may  alfo  be  Guardian  by  nature  1 
of  her  heir  apparent.    The  fi!ence  in  one  book  £5  to  I 
other  ancestors,  and  the  exprefs  exclufion  of  the  grand-  1 
father  in  ano'her  book,  without  the  neceftary  explana- 
tion, tvnd  to  an  opinion  that  all  anceftors.  except  the  fa- 
ther and  mother,  are  really  excluded.    See  1  Irtfi.  -  4  : 
6  C.  zzL    However  in  another  place  tc  appears  thai  the 
grandfather  and  other  aneellors  may  be  Guardians  by 
nature  of  their  htirs  apparent,  as  well  as  the  father  and  | 
mother;  rhough  being  liable  ro  be  potlponed  to  others,  I 
where  the  father  is  not,  both  they  and  the  mother  have  a 
a  title  diujegtrilhable  Imm  hi*,  in  point  of  inferiority.  3 
Gfr.  jS  a.    Further,  feme  modern  books  do  not  confine 
G  uaidianllup  by  nature  to  /.rirs  ttppar^nt  t  but  denominate  I 
the  father  and  mother  the  natural  Guardians  of  all  their 
children  :  and  fometimfs  even  the  parents  of  illegitimate 
iflue,  frein  to  hyvc  been  treated  as  their  natural  Guar- 
diaus,  1  f'tz.  158:  2  Ath  15,  70:  9  Msd*  117.  Some- 
tim'.'  .  a!fo  the  Guardjanihip  oi  female  children  under  x6f 
is  impliedly  given  u>  the  father  and  mother,  by  the  above 
mentioned  Jtat*  4  &  c  P.  W  .1/.  e.  i,  is  faid  10  be  jure 
tunc.  See  the  Hot,  &  3  C>,  3S  &, 

On  the  whole  it  feems,  that  not  only  the  Father  bu; 
aliu  the  Mother  and  every  01  her  anceJlor  may  he  Guar-  , 
dians  bv  nature*  though  with  ronfiderable  differences, 
fttcb  as' denote  the  fuperiority  of  the  father1*  claim.  'I  he  . 
father  hath  the  firft  title  to  Guardianship  by  ramrc,  the 
r.\  her  the  fecond  :  a*  toother  anceflor*,  if  the  fame  in- 
fant happens  to  be  heir- apparent  to  twpf  perhaps  pri-  I 
Of  :  or  the  pcflrffion  of  the  pcrlon  of  the  infant  might 
probably  be  allowed  10  decide  the  queilion.  While  ihe 
tenure  by  K.night*s  ft r%ke  continued  there  was  another 
diffcrenc*,  which  more  (Irongly  myjked  the  lupertority 
of  the  father's  cla-m;  for  be  was  intitkd  !0  the  cuftody 
of  the  infant**  perfon  even  a^ainft  the  Lord  in  chivalry  } 
;  f.|  ( j r \  1  .1  0  not  allowed  tcthc  mother  or  other  relations; 
and  djverfity  appeaw  ro  reconcile  the  detennraation* 
in  ti  c  old  books,  which  apply  only  to  cafes  in  which  the 


right  to  the  infant's  pfrfon  was  m  contr't  m  !i  tfc  fftfl 
in  chivalry.  5  Co,  It.  Jiflfrf'/fr'i  Ca.  According  to  fhc 
ftrifl  lanpu? of  f?ur  law,  onr>  aTi  heir  »ppJdreiif  <Wn  he 
the  ftilij-^t  oi  Gui'nfiianfhip-I.y  nr«!i3re  ;  wh4ch  it  \'uU\  or* 
is  fo  true  that  it  hath  even  been  doubted,  wS*i>Vr  futh 
G  uai'disnfhip  can  b;  of  a  diTUgbfef  *  hoie  iT^iriliip.  rho  h 
denominated  a*farrn.\  yet  bring  tir/uie  to  bi*  -r.t  J  I 
by  the  birth  bffli  fon,  is  in  emsSt  rather  i  f  the  fffftmfitA? 
kind,  3  Co.  38/' :  t  luff.  €4*1.  Therefore  u In- n  l't-  ^tstm 
of  Ciuardianfliip  by  natuie  is  extended  tochtld;en  ir  ge- 
neral, or  to  any  beJides  Itich  ;is  are  heirs  apparent,  ft  i\ 
not  conf.jrnsable  to  its  legal  frnfc,  bt»t  mult  b;  urub:r- 
Jro^jd  to  h«»re  refeiencc  to  fome  rule  independent  of  the 
common  law  ;  a*  the  di^l;ites  of  nnture,  and  the  princi- 
pki  of  general  teafon.  Yetwemuft  not  however  con- 
clude that  parents  have  not  a  right  to  the  cutfody  of  their 
otiier  children,  for  the  law  gives  them  this  cuflody  till 
the  age  of  14  by  the  GuarJianlh.jp  for  nnrtmet  next  men- 
tioned, which  though  it  difter^from  tfeat  by  nature,  not 
only  in  name,  but  alfo  in  duration,  and  fdme  ether  par- 
ticulars, ia  founded  on  a  like  conformity  to  the  order  of 
nature,  i  luff.  S8       t  z. 

This  Guardiaofhip  by  naUtfo  continues  till  rhe  infnc 
attains  the  age  of  21  ;  it  extends  no  further  than  thecuf- 
tody  of  the  infant's  ferfw.  Cw'/i.  3861  t  /jt^.  84.  Jt 
yields,  as  to  the  cultody  of  the  perfon,  to  Guardian  (hip  in 
forage,  where  the  title  to  both  Guardian fhips  concur  ill 
the  I  ;. me  individuals,  t  !»/!.  33  b.  (See  f*fi  3.)  but  Gu.ir- 
divtnfhip  in  focage  ending  at  14,  it  feemff  that  after  that 
ag<?  the  fa:htr.  or  other  ancellor  having  a  like  title  to 
both  Guardianfliips  becomes  Guardian  by  nature  till  the 
infant's  age  of  a  1  >  See  Catih.  3K4.  Laltly  the  father  may 
dj (appoint  the  mother  and  other  anceitors  of  the  Guar- 
dianship by  nature,  by  appointing  a  tcUamentrijy  Guar- 
di.jn   under  the  ftuti.  4  &  5  P*  &  12  Cm  .  2.  See 

2.  Gu&di4u»i  f*t  r.urwrt  areofcourfe  the  Father  or  Mo- 
ther till  the  infant  attft&H  the  age  of  14  years.  J>f«oi\y^$; 
3  Rfp.$$,  In  default  of  father  or  mother  the  Or  dinary  ufn- 
allyafligns  fbme  aKcieet  pi  rJi>n  to  take  care  of  the  infants 
peribnal  etiate,  and  to  provide  for  hi.  maintenance  and 
education.  zjwf$r  90 ;  2^^.163,  See ^.9,  Thi3 
G  uardianlhip  by  nurture,  only  occurs  where  the  infant  . 
U  without  any  other  Guardian  y  ;<nd  it  h  i  bteji  laid  that 
none  can  have  it  except  the  father  or  mother.  S  £.  4.  7  I : 
B> #,  Gani  70:  3  Co,  58.  It  extends  no  further  than  the 
cjUody  and  government  of  the  infant's  pel  fon  ;  and  de- 
termines at  14  in  the  cafe  both  of  males  and  females. 
ibid.  Comyui  refer*  to  Fhttt,  as  if  according  to  that  an- 
cient book,  grandfathers  and  great  grandfathers  might 
be  Qaaroajts  by  nurture.  But  the  ilatute  cited  by  him 
doth  not  poin?  at  this  fpecics  of  Guardian,  it  defcribing 
the  f atria  fvrrfif**  ~m  general,  and  being  apparently  bor- 
rowed from  the  text  of  the  Rtfttim  Law  ;  norwill  tt  bear 
1  the  lea  It  application  to  Guardianfhip  as  our  own  law  re- 
gulates it.   I  i*tjl,  8K  h.  it<     ij.  ad  /in, 

3.  C  orttium  in  Snnt-r,  arc  alfo  called  Guardians  by  the 
common  Jaw.    Wardthip  is  incident  to  tenure  in  focagfj 
I  but  of  a  naiure  very  different  from  that  which  was  for- 
I  roerfy  incident  to  kni^ht-fervice.    For  if  the  inheritance 
deii  end  \ij  an  inlaui  uiuter  14,  the  wardship  of  him  docs 
nr,t,  nor  evef  did,  belong  to  the  lord  of  the  fee  :  bscatife 
in  this  tenure  no  military  or  other  perfonat  fcrvice  beinsj 
required,  there  was  no  occasion  for  the  lord  to  take  the 
4  K  -  f  rofi^ 
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rrifiu  m  ordd*  to  provide  a  proper  '"liSflimre  for  his  }ft* 
ant  tenant.  See  thii  Old.  ri^Jr  7/,j»*>rt". 

tMl  kind  ox  Gu»rdii*aj(btp  ukes  place  only  when  the 
m  irtor  ji  entitled  10  tome  elUtr  in  land*  ;  and  then  by  the 
common  law  the  Guaruiinirnp  devolves  upon  his  Ne.\t  -of- 
kim  tii  whom  the  inheritance  cannot  poflibly  dfckend  ; 
as  whrre  the  eftaee  defcended  from  hi*  father,  id  this  cafe 
hia  uncle  by  the  mother**  fide  cannot  poffibly  inhrri*  this 
nU-.e,  and  therefore  (halt  be  ihe  Guard  i-tm  Z/r/  ^  1 
For  the  la*  Judge*  it  improper  to  trull  1  he  p  i  .  n  i  t  ;m 
LiUnt  in  his  hands,  who  may  by  poifibility  become  heir 
10  him  ;  that  there  may  be  no  temptation,  nor  even 
fjfpiuon  of  temptation,  fur  him  i^.-.hule  hti  trulr.  1  Comm. 
<■  And  though  thi-*.  provision  has  been  to  nude  red  as 

arising  from  hard*  .md  bdrbarom  p r i rn. i p £es ,  experience 
fhiws  that  it  is  founded  in  ibttftd  policy  and  humanity* 
Sie  a  P,  iTmt.  *6a  :  1  Infi,  U.  ■> 

G J.irdiinlhip  in  focage,  1  ke  that  in  chivalry,  fpiings 
wholly  out  of  tenure.  It  it  for  this  rcafon  that  the  title 
to  tt  cannot  arife,  unlefY  the  infant  it  feiied  of  lands,  or 
r>  .ier  heredifimrrm,  h/?;*  iu  :>r.u-t,  holder,  by  foVigi1.  I 
/i.V.  Sjr  0.  Like  Guardianfhip  in  chivalry*  it  is  deemed 
to  t<kc  place  on  adefcent  only,  though  the  contrary  has 
h-en  argurd.  zM>iJ.  176.  The  title  to  this-  Guxrdian- 
Qud  U  without  any  diiliaction  k-twecn  the  whole  and  the 
h.-Jf  blood.  If  there  are  two  or  more  dilintcrefted  rela- 
tions in  equal  degree,  he  who  fijrrt  gains  poileflionof  the 
heir  Lli all  have  the  cuftody  of  him  ;  except  where  they 
happen  to  be  brothers  or  fillers,  or  to  be  the  infant's. 
Jl^ea!  anceltor?,  The  law  preferring  the  eld  til  in  the  for- 
mer cafe,  and  the  father  or  oiher  male  ancestor  i  n  tbe  L  t- 
ter*  But  if  the  infant  derives  lands  boiii  by  defcent  ,  a 
j .irtc  ffit,rnd  and  tx  pnru  matuta,  in  which  cafe  it  may 
be  ped&bic  no:  to  had  any  next  of  kin  intawble  of  in- 
heriting to  the  infant,  the  next  of  kin  on  either  fide  firft 
feizing  the  infant  is  entitled  to  thecuJrodycf  his  perfen  ; 
and  the  cuftody  of  th^  lands  coming  tx  p<vlt  pattrna  goes 
10  the  maternal  heir,  and  fo  via  vb&>  Should,  however, 
Che  infant  derive  lands  by  defecut  in  fuch  a  way,  as  lets 
in  bo;h  the  paternal  and  maternal  blood  fucccfiivcly  to  the 
inheritance,  but  with  a  preference  of  the  former,  it 
fcems  unsettled  who  thai]  have  the  Guardianfhip.  If  the 
per  jail  entitled  tfl  be  Gnardian  in  focage  is  himl'elf  under 
cuiLodyof  .1  Guariiian,  the  latter  ij  ^milled  to  the  cuftody 
(  r  both,  to  the  farmer  in  his  own  right,  and  to  the  latter 
put  ttu^e  At  War#>  that  is,  in  right  of  hi*  warcuiip  of 
:..raer  ;  A  fpecics  of  Guard  inn  iVip  diftinct  from  nil 
oners  above  rnumcratcd-  And  it  feemt  that  only  Guar- 
dian in  chivalry  and  in  focagt  could  be  Guardian  par 
tn  if t  de  Wart/.    See  a  Rt*  Ah.  35,  40  :  Faugh*  1  84. 

Guardianfhip  in  focage,  being  wholly  for  the  infant's 
bene  hi  and  not  in  any  reYjpctl  for  the  Guardian's  profit, 
u  not  a  fubjccl  either  of  alienation,  forfeiture  or  fucccflion, 
m  Wjrdfliip  in  chivalry  was ;  and  consequently  if  the 
Guardian  in  focage  becomes  incapable  or  dies,  the 
Wa'dihip  devoH  rs  on  the  perfon  ne^r  in  degree  of  kin- 
dred to  the  infant,  not  being  inheritable  to  him.  Some 
ancient  cafes  feem  to  tlicw  that  under  certain  circum- 
ftanc^^  Guardianfhip  in  focage  might  be  afhgnable.  Sec 
&  it,  8,  143.  :  -feist  iUrde  [6i.  But  according 
to  the  doctrine  and  pra£li;c  of  la^er  times,  the  acknow- 
ledged qjzliti:>  of  Guardian fllip  in  focage  being,  that  it 
is  a  petibnal  r  i it  wholly  for  the  inftni's  be n^fi;,  and 
neither  iranfminlblc  by  fucccihon  nor  devifabie,  they  are 
cot  coaiiftsnt  wicb  it*  being  aJEgnsble ;  and  there  u  Lord 


Cliief  Julice  T'm^lanU  authoiity  for  faying,  that  even 
■ii  hii  lime  common  experience  proved  theccntriry.  See 
km*  jfab  t  il  :  OttL  Rtp.  E<j.  177. 

Thli  Guardiiinibjp  extends  not  only  to  '.be  perfonand 
focage  eilatcs  of  the  infant}  but  atfo  to  his  hereditaments 
not  lying  in  tenure;  and  even  to  his  copyhold  tJla.e?, 
unlets  there  is  a  fuecial  Coftotn  for  the  Lord's  appointing 
a  Guardbn  of  them,  t  iny?*  S7  &  :  1  Re.  Ah.  40  ;  Eptt- 
tl  r.  17.  1  Lnrw.  i*Si.  But  wlicthcr  the 
Qtiar&an  in  foc;ige  a  intjtled  to  t^kc  into  his  cuftodv 
the  infanta  perfonal  eflace,  is  not  alceriained  hy  any  csr- 
pref»  authority*  It  feem*  however  that  perfonal ly  is  in* 
eluded  except  where  by  the  cuJlom  of  a  particular  place 
it  happens  to  be  liable  to  a  different  Cuaody  :  and  this,, 
opinion  h  founded  on  the  idea  that  the  cuiloJy  of  an  in- 
fant** per foo  draivs  after  it  tine  cu&odf  at  every  fpecirs 
of  pioperty  for  wktch  the  law  hath  not  otherwise  pro- 
vided; whkb  receives  feme  countenance  from  the  in- 
Jlaures  of  copyholds,  and  hereditaments  not  lying  in  te- 
nu:T  :  tor  inducing  wiiich  it  will  be  difficult  to  account 
by  any  other  reafon  than  that  above  given  for  including 
perfonal  y.  It  is  alfo  ifrongly  confirmed  by  the  manner 
in  vAriich  the  /'Lit.  ta  C.  1  l',  24,  rcguUtes  the  power 
the  Guardian,  which  i:  enables  a  father  to  appoint^ 
after  authoring  fuch  Guardian  to  take  the  cutlouy  of  the 
infant's  ptrjad  rjlotey  as  well  as  of  his  lauds,  tenements, 
and  hereditament?,  it  provides  that  he  may  bring  fuch 
aclion  oratiiona  in  relation  thereunto,  as  by  Jaw  a  Guar- 
dtan  in  common  focage  might  Jo;  words  almoll  necef- 
J'.irijy  importing  that  the  penbnal  eiUte  is  equally  an  ob- 
ject of  the  caflody  of  Guardian  in  focage  witli  the  infantas 
real  property  ;  though  a  contrary  opinion  h  h  in  Led  by 
VitufbautQ*}.  See  lraugh,  1S6. 

GuardianHiip  in  foedge  ii  iuperfeded  both  as  to  the 
body  and  land?,  if  the  timer  exercifts  his  power,  of  ap- 
pointing a  tejlamentary  or  oiher  Guardian  according  to 
yftii*  it  Cm  z.  e.  1+.  (See /.»y7.  4.)  And  regularly  it  ends, 
when  the  infant  whether  male  or  female,  attains  141 
though  fome  fay  that  ihi»  muJl  be  undcruood  only  where 
anothir  Guardian, either  by  election  of  the  infant  or  other* 
wife,,  ts  ready  10  fucceed  ;  and  that  the  GunrJianthip  in 
fi^cjge  continues  in  the  mean  time.  Attdi\$\$.  At  that 
age  however  tt  feetns  the  heir  may  ouft  the  Guardian  in 
focage  and  call  him  to  account  for  the  rents  and  profits. 
L;ii>$  133:  L'a.  hut.  It  was  in  this  particular  of 
Wnrdmip  as  alio  in  that  of  marriage,  and  in  the  cer- 
tainty of  the  tender  or  service*  that  the  focage  tenure* 
had  la  much  the  advantage  of  the  military  ones.  See  tit. 
XtitUft,  But  ai  the  Wardship  ceafed  as  J  \t  this  d i fad- 
van  tage  attended  it ;  that  young  heirs  being  left  at  fo 
tender  an  age  to  choofe  their  own  Guardians  till  zl, 
might  make  an  imptovidcnt  choice.  Therefore  when 
almoft  all  the  lands  in  the  kingdom  were  turned  into  fo- 
cage tenures,  by  the  jtat,  \  z  Car,  a,  c.  24,  that  ilatute, 
gave  the  power  of  appointing  the  tellamentary  Guardian 
next  mentioned.  If  no  fuch  appointment  be  made,  the 
L'>urt  of  Chancery  wi^l  frequently  interpofe,  and  name 
a  Ci  u  irdian,  to  prevent  an  inTrnt  heir  from  tm  providently 
expofing  himfelf  to  rnin.  2  Cmmt.  83.  c*  6-  Scc/^.  7. 

4.  T»e  Statute  1 1  Cur.  a,  c.  14,  eonfidering  the  imbe- 
cility of  judgment  in  children  of  the  age  of  14,  and  the 
abolition  of  Uuardianlhip  in  chivalry  ;  (which  lafted  till 
ii.  .See  p/i.  II ;)  enads,  tha^any  1  at  her,  under  age  or 
of  full  age,  may  by  deed  ot  vytU  atLeilcd  by  two  witurlTcs, 

difpofe 
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difpofe  of  the  cuJludy  of  his  child,  either  bom  or  un- 
born ,  to  any  perfon,  except  a  popilh  recufant*  either  in 
pofTtrflion  or  rcverfion  till  fuch  child  attains  the  age  of  21. 
Thcfc  are  called  Guardian*  by  lUtutC;  or  Tellamcntary 
Guardians* 

The  fubftance  of  this  Parliamentary  regulation  is,  that 
the  father  (hall  have  the  power,  chough  under  *  ir — Th.u 
he  [hall  have  it  as  to  ail  his  children  under  21,  and  un~ 
married  at  his  deccafr,  or  born  after — That  he  may  ap- 
point any  perfon  etccpt  popifh  rccul'ants- — That  the  ap- 
pointment n\%y  be  either  in  pofTcflion  or  remainder — That 
he  may  appoint  the  Guardianfhip  to  \?A\  till  2  r ;  or  any 
Uft  time — That  the  appointment  fhall  be  effectual  a  gain  it 
all  claiming  a^  Guardians  in  facage  or  otherwife — That 
the  Gu&rdun  fo  appointed  (hall  have  ravifhment  of  ward 
or  trefpafs,  and  recover  damage*  for  the  Ward's  benefit- 
That  the  Guardian  fhull  have  the  custody  of  the  infant's 
e,*aic  both  real  and  perfonal,  and  have  the  fame  actions 
in  relation  to  them  a?  a  Guardian  in  foe  age, — Finally, 
that  the  ftatuie  (ball  not  prejudice  the  cuftom  of  LwJw, 
or  an  j7  other  city  or  corporate  town.  For  cafes  on  tiie 
tonftruttion  pf  this  ftaxute,  See  fin.  /th.  and  Cmo.  Dig, 
lit.  Guardian,  The  nature  of  this  new  kind  o(  Guardian- 
ihip,  which  the  ftatiite  profefFedly  models  after  that  in  fo- 
cagc,  except  a*  to  duration,  is  particularly  di  (cuffed  in 
the  cafe  of  Bedell  v.Cmftahlt  j  Pavgb.  177  ;  and  in  Lord 
Sbvfitjhxry f  Cafe,  zP.  li'ms.  102  :  G2I&,  171. 

A  father  cannot  appoint  Guardians  under  this  ftatute 
to  a  natural  child  ;  but  where  he  has  named  Guardians 
by  his  will  to  an  illegitimate  child,  the  Court  of  Chan- 
cery will  appoint  the  fame  perfon* Go arUians  without  any 
fceJfe rence  to  a  maimer  for  his  approbation.  1  B>o,  C.  R.  5^3, 

Though  there  is  no  decided  cafe  that  Guardians  can. 
be  appointed  for  a  child,  by  a  Siran*e*t  during  the  life 
of  the  parent,  yet  the  law  will  take  care  that  the  child 
/hall  be  educated  according  to  his  cxpcctationi ;  in  cafes 
where  the  child  is  benefited  by  the  will,  tffr.  of  fuch 
flranger.  See  Pe-jueil  v.  Cttvtr,  a  Bro.  C*  R.  500. 

A  grandfather  cannot  appoint  G aardiani  *c  his  grand- 
fon  under  this  ftaiute  :  but  he  may  give  hiseftate  to  him 
on  condition  that  certain  pcrfons  be  his  Guardians ;  and 
if  the  father  of  the  legatee  do  not  fubmit  to  ihe  will, 
the  Chancery  will  make  the  father's  oppofiiion  work  a 
forfeiture  of  his  fon'seftate,  Ambk  ?o  >. 

5.  We  may  here  jult  mention  that  there  is  another  fpe- 
cie*  of  £tijivmn>y  GumHiaajhlp  befides  that  in  Ltntitn 
and  certain  cities  and  boroughs;  where  by  the  fpecial 
cuftom  of  a  manor  the  Lord  names,  or  is  himfclf  the 
Guardian  of  an  infant  copyholder*  Sec  Cvm*  Dig*  tit. 
CvfrbtU,  (K  5.] — The  nature  of  this  Gttardianfhi?,  de- 
pends wholly  on  the  cuftom  of  the  particular  manor  \  and 
though  it  is  nor  cxprefjly  fayed  by  the  jlat*  tz  Car.  2  ; 
yet  it  has  been  he!d  that  the  father's  appointment  of  the 
cuftody  of  his  child  under  that  flat ute,  will  not  extend 
to  copyhold  cJUies.  2  Lutv>*  1 1  $  1  ?  3        395  :  SW* 

6.  The  right  of  <k8iag  a  Guardian  by  an  infant, 
arjies  only  when  from  a  defeft  in  the  law,  (or  rather  in 
the  execution  of  it,)  the  infant  finds  himfeif  wholly  un- 
provided with  a  Guardian.  This  may  happen  cither  be- 
fore 14,  when  the  infant  has  no  fuch  property  as  at  trails 
a  Guardianmip  by  tenure,  and  the  father  is  dead  without 
h  iviiv  executed  his  power  of  appointment,  And  there  is 
no  mother  ]  or  after  H,  *he°  thc  cullod>f  of  the  Guar" 


dian  in  focage  terminates,  and  there  It  no  appointment 
by  the  father  under  the  £mt.  r  %  Car.  2.  Lord  Ceie  only 
takes  notice  of  fuch  election  where  the  infant  is  under  1 4  ; 
and  as  to  this  omits  to  ftate  how,  and  before  whom  it 
(hould  be  made;  ice  1  7vfi.$jb\  nor  does  this  defeat 
feem  tap  plied  by  any  prior  or  cotcmporary  writer.  As 
to  a  Guardian  after  t.|,  ir  appears  from  :he  ending  of 
Guardianship  in  fucage,  at  that  age,  as  if  the  common 
law  deemed  a  Guardian  afterwards  unneceflary.  -  How- 
ever fmce  the  fiat,  ja  Car.  a.  c.  24.,  it  ha*  been  ufual  in 
de  feci  of  an  appointment  under  the  ilatutc,  tu  allow  the 
infant  to  elect  one  for  him  (elf ;  and  this  practice  appears 
to  have  prevailed  even  in  fame  degree  before  the  Repara- 
tion. Such  election  is  faid  to  be  frequently  made  before 
a  Judge  on  the  circuit.  1  Frf.  775.  But  this  form  doci  " 
not  Lilfm  effenttaL  The  late  Lord  Baltimore  when  hswat 
turned  of  iS,  having  no  Tt ftnmtntary  Guardian,  ^nd  be- 
iKg  under  the  necessity  of  having  one  for  fomc  fpecial 
purpole*  relative  to  his  proprietary  government  of  Alary ~ 
land,  n.imcd  a  Guardian  by  deed  ;  a  mode  adopted  by 
the  advice  of  Counfel  — It  feems  in  fact  as  if  there  was 
no  prefcribed  form  of  an  infant's  electing  a  Guardian 
after  E,;t  any  more  than  there  is  before,  an  J  therefore 
election  by  parol,  though  unlolemn,  might  be  Irgatty  fuf- 
ficient.  The  deficiency  i;i  precedents  on  this  o^catiori 
,«  eafity  accounted  for  ;  this  kind  of  Guard iarjhip  Lt-Ji.  ; 
t){  very  Lite  origin,  unnoiiccd  vis  it  feems  by  any  write* 
before " Qkt  except  Swhtbitw ;  {Tefinm.  edit.  1 550.  97  £i ) 
and  there  being  yet  no  cafes  in  print  to  expfjin  t«se  cowers 
incident  to  it,  or  whether  the  infant  may  change  a  Guar- 
dian fo  conftituted  by  him  fell.  Ceif,  though  profelljnj 
to  enumerate  the  different  Jorts  of  Guvirdianlliip^  omitl 
this  in  one  place  j  whence  perhaps  3t  may  be  conjut^urcd 
that  in  Ids  time  it  was  in  fUittnefs  fcarcc[y  recognifed  as 
le^ah  1  UJl.  83  b.  in  tr, 

7.  Am  to  Guardian  by  appointment  of  the  Lord  C^tv- 
telhr  \  it  is  not  eafy  to  Itate  how  this  jurildidiion  was  ac- 
quired: It  is  certainly  of  no  very  ancient  date,  though 
now  indifputable.  The  hrfr  inflance  of  fuch  a  Guar- 
dian, appointed  on  peution  without  bill,  w.is  in  the  jrew 
1696,  io  the  cafe:  of  on«  Hampden.  But  fince  thai  time  the 
Court  of  Chancery  has  exercifed  this  power!  wkhout  in 
being  once  called  in  queiliou^  therefore  in  the  cafe  of  Lad  r 
Tt-ynbam  v.  Leonard,  ini3t?/n.  Free,  An.  1724,  theCounfeZ 
for  the  rerpondenilU:ed  it  as  a  thing  fixed,  that  the  Lord 
Chancellor  was  eutrullci  with  that  part  of  the  Crown '1 
prerogative,  which  concerned  the  Guardianfhip  of  infants. 
Jirc.  P*  C.  Under  J  he  fame  idea  too,  the  rnarmge  Atx, 
Jldt.  16  Gtv.  2  f,  35,  1  it)  rrftr*  to  the  Chancellor  for 
thrr  appointmen:  oi  a  Guardian,  to  confent  to  marriaee, 
where  the  infant  is  without  a  Guardian  and  the  mother 
is  not  living*  1  f.fi.  8S  ^  in  n.  See  alfo  z  Br».C.  Rt  556. 
The  Court  never  appoints  a  Guardian  tu  a  woman  after 
marriage,  t  Fen  157. 

S.  All  Conrti  uf  Jullice  hive  n  pnwer  to  aflign  a  GW- 
dian  to  an  infant  to  fue,  or  drfend  aclicns,  if  (he  infant 
comes  into  court  and  defirei  ir  1  or  a  Judge  it  hi*  chajy- 
bsrr,  at  the  defire  of  the  infant,  may  iifign  a  jpttrfoii 
named  by  him  to  be  hia  Guardian  ;  bur  tlmJaii  i*  no  re- 
cord until  entered  and  filed  by  the  cleric  of  the  rules ; 
F.  N*  27. 1 :  1  l>,0.  SS  b  n.  {16):  1 3  5  6.  a.  {  1 )-  1  U/t 
656:  z  Lewi'  23s,  And  this  is  calfcd  aG  uardiau  ad  Hum. 
See  title  Eatdiy, 

o.  Guardian, 
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,,■!:.    '   o\  the 


<}.  Guardian  by 
Cm  4  fce-ns  now  pejf 
a  par  with  C  thrr  { Jur 
poinrns.'nt  i>  however  ,-lni»i,'d  liv  that  Court,  as  to  per- 
lounl  r  .Lt- ;  r.nJ,  il  tjete  is  uoother  ( .u.-irdhn  by  tenure 
oj  otherwise,  for  lite  per  fan  aHb;  but  the  following  de- 
tail w  ill  ihrw  v/tch  It \w  littlr  effect. 

^Wi  &4trt#  takeft  notice  of  fuch  a  Guardian;  hut  con- 
fir:C5  Hi  ob(crv*iion>  on  the  appointment,  and  his  extent 
nf  pdHcr,  to  i he  citflobn  witBM  th':  province  of  ?V£ 
7</l m*  \f  A  $g,&  In  a  cafe  in  the  court  of  A\  5,  Lord 
/Aj A  admitted  [he  right  of  the  licclcfuuicol  Court  to 
.lop'ii'!  ti  Curator  of  the  perfanal  elUte;  and  after  I  hat 
Judge's  do:uh  the  Court  inclined  to  the  fame  opinio  n  : 
L*  v  \  uz  i  T.  y<t>  go.  In  another  caff,  foon  after,  the  wfm 
tt  l  r;  allowed  ;he  right  as  to  ih*  infant's  portion  but  de- 
nied it  over  the  per  ion.  3  AV^,  384.    In  the  next  cafe* 


ufed  ?ind  approved  in  Etjjlawt\  if  any  per  fen  by  hi?  will 
dtvifes  any  gooJs  10  his  children,  the  Ordinary  before 
whom  the  will  is  proved  hath  ufed  to  commit  the  cuftody 
ol  rhe  fon*  and  their  portion*  till  14,  and  of  ihe  daugh* 
tcr*  and  their  p  irtions  till  12,  e<ccot  where  they  are  in 


f* Cher's  appoint 
infants,  or  their  \ 
to  compel  the  del 
%  Lev.  117.  Bat 
and  the  prohibi.i 
founded  on  the  lib 
which  bid  Hated 
1  ~j  -  -  bv  the  EccJ* 


sther  by  reafon  of  tenure,  or  by  the 
t :  and  U  any  pcrfon  detained  fuJi 
tions,  the  Ordinary  Lath  alfo  ufed 
kry  of  thernby  EeclefiaRicai  cetifotiBK- 
1  a  demurrer  thtj  plea  was  over- 1  ill  il, 
ordered  to  Hand,  the  Latter  being 
in  the  fuit  in  ihe  lii  clefi  iftical  Court, 
r  right  in  a  more  extenfive  way,  -srfas- 
SieaJ  Law,  every 


tuition  of  any  infant  underage,  by  the  will  of  the  rathel, 

or  eer  jvrfUc/tiiMitrfi'iittiH.  ought  to  have  the  custody  of 
the  infant  and  fuii  in  the  EeclcfialUeal  Court  far  ihe  de- 
tainer. After  this  cafe  nothing  appears  in  the  books  on 
thefubjeft  for  al&ng  time,  but  a  euifory  noike  by  Lte,  J, 
<  f  ihe  EcclcfiaEticaJ  Court**  appointment  without  objec- 
tio:j,  fay  ing  the  couifi;  01  chat  court  is,  that  if  the  infant 
i%  under  I  even  years  *>fage,  they  choofc  a  Ciirat$rt  but 
if  he  is  feveuj.  he  choofes.  Fitz^ih.  164.  3y  n  loofe  note 
of  ft,  later  cafe  it  appears  that  Lord  ttmnk'/ukt  kid,  that 
only  Guardians  allium  can  be  appointed  by  the  Lc.le- 
iu-,:  il  Court.  1  4  /  ':>t  /:><>.  176.  /■■■'  y  in.'/,  hi  ano.hr: 
c.i fe  however,  reported  more  at  length,  liu-  Lme  Judge 
reprobated  ti  an  a  prefumption  in  the  Ecvlell-tlUcal  Court 
to  appoint  a  Guardian  of  iheperfoo  and  eiUte,  and  de- 
clared ilu-ir  appoiai  nieiu  except  w^cn  a  fuit  was  depend 
ingtobc  an  interference  with  his  power  as  Chancellor; 
and  even  rccoinsnendcd  to  ihe  Attorney  General  to  ton- 
iider  whether  a  ^  wuiti  would  noi  lie  in  fu  Ji  a  cafe 
ag.iinft  the  EccJrf>a,Hcal  Court.  3  Jti.  6}i.  Ju  a  fub^ 
L- pjenr  caJeifl  B.  R<  (Mifs  CW/r>V)  the  power  of  ap- 
pointment in  the  EtclclWftkai  Court;.  WW  coniidered  as 
c  lui.i  d  to  Guardt.ins^'/j/ftf;,  and  therefore  pctieclly 


]  ite  above  rec/apiti 


judbu^  is  ex- 


11  Gen*  3.  f. 


on;w.L 

and  ill  it 


The  following  mifctlkneoui  obfervition;  may  fcive 
further  to  ilJuftrate  ihe  above  proportions : 

GuniHitixfttp  U  a  thing  cogni fable  by  the  temporal 
court*,  whrre  a  devils  is  made  of  if,  which  court*  are  to 
judge  whether  the  devife  be  purfu  mr  to  the  lUcute.  1 
Ftni,  107. 

The  hulband  cf  a  woann  under  age  cannot  difavow  a 
QuoidiBt  made  by  the  court  for  hjs  wife.  1  l"tkt*  iSj. 
An  infant,  it  is  laid,  can  not  revoke  the  authority  of  uie 
Ct/a*  awn ;  but  the  court  may  difcharge  one  Guardian^  and 
affign  another  at  rhetr  dtfcietbn  ;  and  the  juLticc.  \:js 
/••-•.  may  a£ign  a  new  Gmtniian*  Paim.  z$z  \  S;Je 
4  ^  6  :  jVjjjt  .  49 :  t  Datrtf.  Altr. '  04 . 

The  eMeJl  fon  of  the  half  btood  {hall  be  Guardian  in 
(pcagtj  to  a  fon  by  a  fecond  venter;  and  when  the  mi- 
nor Atriini  the  age  of  fourteen  lean,  he  may  cimfe  hii 
Guardian  Vnj/ore  a  judge,  at  his  chambers,  or  in  court, 
or  in  thT  Chancery.  CW.  jfijr.  utj.  ^'hough  a  father  is 
Guardian  by  naiure,  ica  a  man  mav  be  Guardian  tp  an 
infant  againft  his  father,  for  prevention  of  wafte;  which 
is.  a  forfeiture  of  Guardianihip.  fluid.  96. 

tf  a  woman  hath  ilfue  a  fon  by  a  farmer  huJband,  and 
msrricj  a  fecond  hoibuidj  feiicd  of  focage  ianda,  by 
whom  me  ha*  i/Jue  another  fon,  and  ih:  hu.knU  .md  wifV 
die,  leivjiig  the  fecond  fon  under  fourteen,  his  brother 
of  the  half  blood  lhall  be  Guardian  in  forage  ;  as  next 
of  kin i  to  whom  the  inheritance  cannot  defceni,  Cr», 
Elix*  gaj  :  2         1 ;  t  :  Mm  655  ;  2  'Jtn,ij. 

An  jfitar.tj  ideot,  iunaticlc,  i.x.  cmp«*t  ^ne  blinvl  and 
dumb,  deaf  ani  dumb,  or  teper  removed,  cannot  be 
Gu;,iJi*n  in  focage  Co  Lit  8$ I 

Jt  is  clearly  agreed,  That  the  Kingi  a*  f(%w  p<u*i<rt 
is  univerHal  Liuurdijn  of  all  infant it  idton  and  fowfkAtp 
who  cannot  take  care  of  ihemfelves;  and  a*  this  care 
cannot  be  exercifed  oiluTiviJe  thin  by  appointing  them 
proj^er  curators  or  committees,  it  fcems  alto  agreed,  that 
the  Iving  may,,  as  he  has  done,  dekgate  tht  tmtfy*yty  i»  hit 
CbattctUw ;  'iherefore  tt  this  day,  the  (&r/  Chancery  is 
the  only  proper  court  which  hath  jurifdiflioa  io^w/tf//^ 
and  rtsizvivg  Ghnrd.-otj,  and  in  preventing  then:  and  ethers 
from  tthujin^  their  perjh.js  or  t/i&tss,  z  14:  4  Co.  126: 
Stnimdf.  Pt&.  37 .  See  title  juc&atfj  andt  Ltmmich,  and  flfl/tf  7, 

And  as  the  Court  of  Chancery  is  now  inve!led  with 

court  determining,  as  to  the  right  of  GuarJiaufhip,  who 
is  the  next  of  kin,  and  who  the  moil  proper  Guardian} 
n>  alfo  orders  arc  made  by  that  court  On  petition,  or  mo- 
lion,  for  ihe  provifion  of  infant*  ouring  any  difpute  herein; 

Ijkewtfe  Guardians  removed  or  compelled  to  give  fe- 
curi:y ;  they  and  other*  puniibed  for  abutes  committed 
On  infants,  and  efle  «ual  ere  taken  to  prevent  any  abufes 
intended  them  in  ihcir  perfs^n^  or  eiUlfs ;  nil  fuch  wrongs 
and  injuries  beia*  reckoned  .\  contempt  of  that  court,  it 
having  by  an  cjbblilhcd  jwifdi&ioa,  ihe  protection  of 
all  perfbns  under  natural  difaoilities.  2  Mid.  177. 

\\.  Tnipr,  i  t  Gitxuli  -Kjbh  i»  Chivalry  15  now  abo- 
lilbed  by  j?it.r.  12C  2.  c,Z^  already  fo  often  mentioned; 
it  may  be  ufcful  aa  well  a?  curious  to  eotifiderche  follow- 
ing lummarv  concerning ir.  See  1  Inji.  fit &\  t>\  \i. 

Thifc  guardUftlhif  couM  uu'.y  be  where  the  eftate 
vtJttd  in  the  infant  by  tkfeext. — All  mjles  under  21  at 
the  anceflor*s  deaib  were  liable  to  it;  but  not  females 
unlek  they  were  under  14. — I*  extended  noc  only  to 

the 


GUARDIAN.  II. 


the  perfon  of  the  infint,  but  alfo  to  nil  fuch  of  his  lands 
and  tenements  as  were  within  the  Guard  inn's  feigniory  ; 
ami  if  the  King  was  Guardian  in  refpecl  of  a  tenure  ut 
(fitiff,  then  ro  the  whole  of  the  infant's  citato  of  whom- 
soever hVdrn.  whatever  the  tenure;  and  whether  lying  I 
in  tenure  or  not. — If  the  infant  heir  held  lamb  by 
kmghiN  fern  ice  if  feveral  lords,  each  bad  the  wardfhip  j 
of  the  land  within  hrs  kigniory  :  a::d  as  to  rbs  body,  the 
warddtip  of  it  belonged  lo  thu  tord  of  whom  chc  tenure  \ 
was  moil  ancient,  he  being;  ililcd  the  lord  by  priority, 
and  the  others  lord*  by  posteriority  :  hut  if  any  lands  of  the  | 
infant  wore  holden  of  the  King  by  knight's  for  vice 7« 
<itpi'ct  he  was  in'iiled  tn  the  wardfliip  hath  of  the  in 
fam\  body  and  all  Jus  lands  fo  held  of  the  crown  or  of 
oihers  by  knight's  fcrvicc. 

This  guard i.Lnfhip  con tinued  over  males  tillzr,  over 
female*  till  16  nr  marriage,  when  it  determined;  if  the  te- 
nure were  of  a  Subject,  the  heir  might  enter  on  the  lord 
-immediately  ;  but  if  the  King  had  the  ivatdlhi  Y'-t  tnen  i  nc 
heir  was  not  entitled  to  tske  pofli  ffibfl  J   this  land  with 
out  fuin^  for  livery  tu  the  Crown,  which  w*i  a  prnccis  bo  h 
nice  snd  rxpenftve.    See  i  ln/t  77  a  — It  had  a  prelum 
ence  with  refpect  to  the  cuitooy  ot  the  infsnt**  body  over 
every  other  fpecie*  of  ward  Chip,  except  only  that  ot  the 
father  where  the  infant  was  his  heir  app.n  cn  ;  c^tn  this  mo- 
ther being -tcluded. — IteniitirJ  the  Jord  to  make  fate  of 
[he  carriage  of  the  inlant.  fubjeclonly  to  the  reftriSion  oJ 
not  difpa raging  ;  and  if  die  infant  rcfuled  the  marriage  ten  | 
dercd  by  the  lord,  or  married  alter  iuch  *  tender  and  1 
againft  the  lord**  content;  iu  the  former  c ale  the  infant 
was  liable  to  she  payment  of  a  lam  equal  to  the  value  I 
vf  the  marriage,  itui  is  to  the  punt  which  the  lord 
mighi  have  made  by  the  fate  of  it  ;  in  the  Isttei  citfe,  tl  e 
heir  teinale  pj.\d  the  lame  ium  U  for  *  rciuiJ,  bur  tie' 
heir  male  was  charged  the  double  valtie.  wnich  was  call- 
ed a  forfeiture  of  nwriagc. —  Ihe  G^^iaii  in  chivalry 
was  nor  accenntaole  roj  the  prolix  made  of  the  infantas  . 
land  during  ihv  wijdmip,  but  received  them  for  hi*  osvn 
private  emolument,  Jubjecl  onty  to  thr  b^n'  maintenance  | 
of  the  infant. — Laftiy>  GoardianJhipai  chivalry  bc;ng 
deemed  more  an  inter cjt  tor  the  profit  of  the  Guardian,  | 
than  a  trurt  for  the  benefit  of  the  W*rd,  aa*  f  leacdc  and 
traniferrablc  like  the  ortinstry  Jtiojeas  ot  properly,  to 
the  bed  bidder;  and  \i  nocdifpofed  01  was  iraMmuiaun; 
to  the  lord*%  per  Ion  aj  roynefetitad  vei- 

The  above  generiU  explication  oi  the  nature  of  ward- 
Hiip  in  chivalry  ma,)  well  excite  a  flrong  ide*  of  the  evili 
neccfi'arrly  incident  to  hi  and  it  is  natural  to  wonder 
how  ?hi>  iperies  of  G  unrdianlhip  Ibooid  be  panenJyen 
durfc  ior  feVera]  cettttLrki^ifter  tne  concjuefl,  and  ewn  re- 
main unreloimed  Oy  an>  effect  »1  cheLKs  to  {often  ttt  ri- 
gour till  it  was  wholly  taken  away  at  the  Rtjltt  a/tor.  ;  the 
true  period  when  Jiriicnj  gained  more  real  liberty,  tJun 
any  01  her  that  can  be  named  in  h;Hoiy  ;  in  no  me*r\t 
even  excepting  wt  Rt*u$t*±i*tt\  andol  ihi%  pr  upon  lion  the 
&du*&rf»  - .//  nod  the  itaiuie  for  jbolfftimg  UfHKp  ^e 
moll  pregnant  ^ruoU  ,  lUtutc*  both  nude  «n  the  re)gn 
Car.  II.  and  as  tar  preferable  to  ihe  vaumed  BUI  y 
igitts^  aa  practical  liberty  is  to  iheoreucal  dodrims. 

Perhaps  the  facility  of  evading  this  Gua'tnaniiip  in  chi- 
valry, which  could  only  be  on  *Jtfanttn™y  account  both 
for  its  being  fo  long  fubmittedto,  andf™  1 
conferences  lels  extenhvely  pernicious 


prodocins 
cm  almoit 


necefTarily  irkc»dent  ',0  it.  Varices  morlei  of  preecnt:n^  the 
d  e  fcen  c  we  r  c  pra^i  «ed  *  One  was  en  feoffi  ug  the  hei  r  i  n 
The  anceiror's  lite  time:  anothtr.  the  enfeoffing  Granger* 
on  condition  to  pay  a  fuin,  f^r  exceeding  the  value  of 
the  laad,  at  a  ti<r.e  fo  fixed  to  eorreft'nnJ  with  the 
heir's  coming  of  who  mip ht  then  entrr  fifXT  brtarh 

of  the  cond  ;icn.  Set  SsfiOi  M^kbmhf^  s1  U.  3.  if. 6i 
2 1  Ji  109,  When  these  modes  \vere  declared  to  be  ffju- 
duhnt,  and  therefore  checktd  hy  the  f.iid  fUtuie,  a  rhiid 
more  ftt  to  attain  the  fame  end  fuccecded;  lor  ufo  and 
h-vfts  being  iTivcnrcd,  find  Guard iandiip  in  ehivalry  btif^ 
only  of  e flares,  it  became  the  fathion  to  makeJetfr- 
ment*  to  ufes,  as  well  for  preventing  wjrdlliip,  as  fr.r 
avoiding  reiiefs  and  forfeit urcst  and  indirectly  exercihng 
the  pawcr  of  deviling \  and  thus  the  heir  eating  only  lini 
ufe  of  the  land  on  a  defcenr,  inflcad  of  hecoaung  the 
legal  tenant,  be  of  courfe  cfesped  beie;-'  in  wardfhip. 
This eva*?on  continued  11  pradice  till  4  Urn  VMt  when 
the  Le^ifLcurc  thotight  proper  once  more  to  in  ttkrc,  in 
favour  of  the  lord,  and  riude  the  heir  of  trjlni  JVl  :t  t  liable 
to  wardfhip  ia  chivalry.  See  Stat  4  /tY*.  j,  r7  :  1  ttijl. 
84/:  2  farjf,  J  to.  For  iomc  time  after  this  there  feems 
icj  have  been  no  other  means  of  preventing  wardmip  in 
ch^alry  than  the  anc^llcr's  malting  a  leafe  for  Ufet  with 
remainder  cohii  heir -pi  Jrcnt  in  fee  ;  but  thu  protedion 
oi  Wiirdfnip  in  chrvalry  was  foon  followed  by  a  great  di- 
minution of  its  profit r,  for  in  the  fu cceediug  reign  the 
fattute*  of  Will*  gave  the  power  of  deviling,  fb  as  to  de- 
prive the  lord  of  ihe  ivardlh  p  of  two  thirds  of  the  land 
huiden  by  knight3*  iervice  :  in  which  contracted  (lare  thii 
odious  Ipecie*  of  Guirdhnlln^  was  fufTVred  to  Janguifh, 
till  it  wa^  entirely  abolifhcd,  with  the  other  opprenlve ap- 
pendages of  military  tenures,  by  the  f^mou-  JUiute  12 
C&r.  1  r.  24. — See  2  no,m  :  Stostfrt  ktp,  -Angl* 
{En/ijbaitt.)  ^.3  e.  5  ;  Intun/.  f,  C;  4  h<H.  1  83  :  i  v.  , 
JutI/A*  in*, —  1  ay  :  Mad  Extb  12]  ;  Ln  on  Wardi, 
and   Lie  :  1  Iff/t  lib  1^.4:  and  the  abridgments  tit. 

Gtfoniiaa  in  socage  lhall  make  no  wafle,  nor  fate  of  ihe 
inheritance,  but  keep  it  fefely  for  ihe  hrir:"and  vthere 
there  hath  been  fame  doubt  of  the  fuftkienty  or  a  Guar, 
4iax  tn  fjcagr,  ihe  Chancery  hath  obliged  him  lo  gi%'e 
feeurity.  i  fVi^,  1*",  Alto  a  Guardian  mxy  he  ordered! 
to  enter  into  lecurny  by  re;oghifance,  not  to  iufii  r  a  fe- 
rn a  \f  inifant  to  m,nry  whit  ft  rn  lit*  cuiUcdy;  and  to  permit 
oiher  relations  to  vi fit  her,         *  £(.-;•.  And  the 

court  of  Chan,Tery  will  makefuch  Gttfttdreft  5?ive  fee  mi  y 
nc  1  tfi  marry  tike  infant  wilhouL  the  court  »i  firll  dccj-iain;- 

ticior^  the  Jtw,  11  Cir.  a.  24,  Tenant  in  fot?ge 
jnighi  have  difpofed  of  his  hint.,  m  truft  (  r  the  b'.-mn: 
of  the  heir  ;  bui  it  b  i'.cid  he  teuld  u,t  dcviJe  ur  difp  lit; 
of  ihe  Guafdianfhip  or  cultooy  ot  tike  h<'ir  In  m  the  next 
of  kin  to  whom  the  lund  could  no:  deftend,  bccjultr  l Kli 
law  g;tvc  the  Guardian  (nip  to  futh  nrxt  of  kin.  Jj^&a. 
iso.  fiut  now  tenant  in  lodge  may  ncminale  whotn  he 
pleafe:  to  have  the  culiody  of  the  hc.r,  and  the  1  no  mail 
fbHow  if ic  Guard iatrlhip,  as  an  incident  given  by  la;v  to 
aitend  ihe  cuilcdy  ;  and  fuch  Ipecial  Qxardka  caij^ot 
:J]jgn  the  cuHody  b>  any  act,  the  trull  being  perfonal  ; 
nor  lhall  it  gj  :o  the  executor  or  admit  nf  ihe 

Gitardiaiti  but  determines  by  hi*  death.  f?*tbmb  1H0; 
Djtr  189* 

At 
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As  the  taw  hath  invefted  G%h*Jfatn  nm  with  a  bare 
ttvtb.r'ity  only,  but  alfo  with  an  tmrr/i  till  the  Gutfr- 
A>9*;jhip  ceaies;  To  it  hath  provided  fever  a  I  remedies  for 
Gu&uiiant  again  A  thofe  who  violate  that  intereft:  at 
CiMjri'in  [aw  there  wc>-«  remedies  both  droitural  and 
pofiedbry,  to  lecover  the  GtiarJianjhip.  2  90  :  9 
O  7  a. 

A  Gvar&artjbip  of  a  minor  is  an  intereft  in  the  body  and 
Iandjt  of  one  within  age*  Gnat  J  mm  to  infants, 
appointed  by  ; Lie  court  to  fue,  may  acknowledge  faiif- 
fadioo  upon  the  record,  for  a  debt  recovered  at  law  for 
the  infant.  Triru  iyCar.  1.  B,  it*  A  Guardian  in  forage 
may  keep  court-,  in  Uk-  in  Jam's  m«nors,  in  his  own  name, 
grant  copiej,  ttfe.  He  jj  dominttt  fro  tempore  t  and  h;s'h 
#<i  in  cere  (I  in  the  lands.  Cn>*  Such  Guardian 

may  let  (he  land  for  years,  and  avow  in  hia  own  name 
and  light;  and  lui  JefTec  for  years  mny  maintain  eject- 
ment :  bu:  lie  cannot  prefent  to  an  advowfon,  for  which 
he  may  not  lawfully  account ;  and  the  infant  muft  prefent 
cf  whatsoever  agtf,  Cro.Joc,  gSt  <jp>  Though  it  is 
fjid,  if  the  infant  be  within  1  he  age  of  difcretion,  his 
Oaafiiim  may  prefent*  8  £.  a.  ip.  Sec  1  So,*;  and 
this  Di&.  tit*  jidws^nt. 

in  another  place  Lord  Cwte  extends  the  doclrine  fo  far 
as  10  fry  that  the  infant  mall  prefent  whatfoever  his  age 
VAJ  be.  3  i  j 6.  liut  Jbme  fuppofe  the  Guardian  to 
have  the  jight  of  prcfonting  in  the  name  of  the  infant, 
in  general  i  others  admit  the  right  of  the  infant;  but 
add  that  if  he  be  of  fuch  tender  years  as  wot  to  have 
any  difcretion,  then  the  Guardian  mould  prefent  for 
him.  lrin.  A&r.  lit.  Guardian  Q^pLi.  But  the  Jaw  fee  mi 
row  fettkd  in  the  full  extent  of  Lord  dic't  opi- 
nion ;  by  a  determination  of  Lord  Chancellor  King.  An 
a^wwibn  rt"«s  conveyed  to  iriiiises-  on  trutl  to  prefent  fuch 
pcr/on  as  the  grantor  his  heirs  and  afijgns  mould  by  deed 
appoint:  and,  on  the  principle  that  an  infant  of  any  age 
r.Uj  prefent,  the  Chancellor  confirmed  an  appointment 
bv  «n  infant  heir,  though  it  appeired  thai  the  child  was 
not  a  year  old,  and  that  rhe  Ciuardian  guided  the  child's 
hand  in  making  hw  mark  End  putting  hi?  fcal.  x  Eq.Ab.\ 
.  -  .r.'  B  ft.  3  :  Abr  \  failattm.  A.?l.\o.  and  tee  3 
Jth.fio.  h  llill  remains  however  undecided  whether 
t  ie  want  of  difcretion  might  not  induce  accurtof  equity 
to  coatraul  the  excrcif;:  of  thi*  right  by  an  infant,  in 
tale  a  prefemation  mould  be  obtained  without  the  con-  1 
c^rrence  of  his  Guardian.  1  InM.  80  a,  in  >u  i- 

A  Gttwdiw  for  nurture  of  the  minor,  appointed  by 
will,  hath  power  to  make  lealr*  at  will  only.  &o.  E!iz. 
678,  734.  A  ttfftaracntary  Guardinn  cannot  make  a  leafe 
of  ihc'infant's  lands  ;  but  fuch  leafe  is  abfolutcly  void.  1 
a  Wilj.  129,  135-  Guardian*  are  to  take  the  profits  of  the 
minor'* lands,         to  ihe  ufe  of  tlie  minor,  and  account 
for  the  fame :  they  ought  to  fell  all  moveabSes  in  a  rea-  1 
fonable  time,  and  turn  them  into  land  or  money,  except 
the  minor  is  near  of  age,  and  may  want  fuch  goods 
liimfelf:  and  they  [hall  pay  interrlt  for  money  in  their  | 
hand*,  which  might  have  been  put  out  at  intcrelt;  in 
waich  cafe  it  (hall  be  pre  fumed  the  Guardtant  made  uk  of 


III.  The  Power  and  reciprocal  duly  of  a  Guardian 
and  Ward  are  the  lame  pra  few/was  that  or  a  parent  and 
child  ;  but  the  Guardian  when  the  Ward  comes  of  age  it 
bound  to  gire  him  an  ictottnt  of  all  that  he  has  iranf- 


ailed  on  hia  behalf,  and  muftanfwer  for  all  lefles  by  hit 
wilful  default  or  negligence.  In  order  therefore  to  pre- 
vent difagrceabte  conrcfts  with  young  gentlemen,  it  has 
become  .1  practice  for  many  Guardians,  of  large  eftates 
especially,  to  indemnify  themfelvcs  by  applying  to  the 
Court  of  Chancery,  acting  under  its  direction  and  ac- 
counting annually  before  theohiceri  of  that  courr.  And 
that  court  in  cafe  any  Guardian  abufes  his  truft  will  check 
and  pcinifh  him,  and  fome times  proceed  to  the  removal  of 
him  and  appoint  another  in  his  Head,  i  Sid.  424.:  1  P, 
iTnu.  703.  See  t  Comm.  463.  c  i ~,  and  ante  I,  7. 

At  Common-law ,  both  a  ptvbibhxQn  of  wade,  and 
an  aelitM  of  vja/Is,  lay  againlt  a  guardian  in  chivalry  and 
a  guardian  in  focage,  for  *wlmtary%  but  not  lor  ptrmif- 
Jh<t  -wm/Ic,  or  -zupjlf  done  by  a  firamgtr.  2  fn/l*  305 , 

By  the  Common-law,  guardians  in  focagc  are  account- 
able to  the  infant,  either  when  he  comes  to  the  age  of 
fourteen  years,  or  at  any  time  after,  as  he  thinks  lie. 
£>.  Lit.  87.  And  fo  Es  one  who  is  Guardian  by  nature 
after  the  infant's  age  of  21,  See  antel.  i  ;  and  t 
f!s6.  n.  9.  But  the  Guardian  on  his  account,  (hall  have 
allowance  of  all  reafonable  expence;;  and  if  he  is  robbed 
of  rhe  rents  and  profiis  of  the  land,  tuhljwt  b'n  default  »r 
negffgtoff,  he  fhall  difcharged  thereof  upon  his  ac- 
count ;  for  he  is  in  the  nature  of  a  bailiff  or  fervant  to  the 
infant,  and  undertakes  no  0 '.her wife  than  for  his  dili- 
gence and  fidelity.  Co.  Lit,  So  a 

But  again  ft  a  teftamcn'ary  or  other  Guardian,  whofe 
au:'io;rjrPj  doth  not  determine  till  the  infant  is  11,  or 
being  a  female  attains  that  age  or  marries,  the  infant  can- 
not have  a£Uon  of  account  before  j  for  the  rule  of  the 
Common- law  is  that  account  lhall  not  lie  while  the 
Guard  tan  (hip  continues.  But  in  equity  the  infant  may 
by  pwbciu  wnit  fue  his  Guardian  for  an  account  during 
the  minority.  2^<:r*,  34a;  zFnWtm.Wy.  1  91; 
3  Alk.  Sir. 

A  Guardian  cannot  be  charged  m  account  as  a  recei- 
ver ;  becaufc  then  he  would  lofe  hi*  colls  and  CApences ; 
thefe  it  is  fa?d  being  in  general  allowed  only  to  Guar- 
dians and  bailil&  and  not  to  receivers.  See  1  hjl.  S9  a: 
n.  2  ;   1  yz  ffT 

If  a  Guardian  takes  a  bond  for  the  arrears  of  rem,  he 
thereby  makes  it  his  own  debt,  and  lhall  be  charged  with 
it.  2  Clan.  Rfp.  97.  Jf  a  man  during  a  perfon's  infancy 
receives  the  profits  of  an  infant's  ellate,  and  continue? 
to  do  fo  for  feveral  years  after  the  infant  comes  of  age, 
before  any  entry  is  made  on  him  j  yet  he  lhall  accouut 
for  the  proiits  throughout,  and  not  during  the  infancy 
only.  1  Ey.  M'>:  2, So.  A  receiver  to  the  Gaatdtiitt  of  an 
infant,  who  has  had  his  account  allowed  him  by  the 
GvordrtM,  (hall  not  be  obliged  to  ;.cccunt  over  again  to 
the  infant  when  he  comes  of  age.  Precede  Chsn.  535. 

A  Guard;,™  Hi  all  anfwer  for  what  is  loll  by  his  /rWT 
m&ijgttKt  or  »fiiijptn\  but  not  for  any  atfuai  tv&ts,  as 
where  the  thing  bad  been  well  but  fur  fuch  an  accident. 
Lift.  123.  By  ilatute  Mh*.  Cart.  otf.  3.  r.  3,  Guardians 
were  to  tctiiin  the  lands  till  the  heir  comes  of  age,  and 
then  rellrwc  ihe  fame  as  fully  ftocked,  &t.  as  received, 
By Jtai*  6  An.  c.  18,  Perfons  who  are  Guardians  or  trus- 
tees for  infants  holding  over,  without  the  content  of  the 
perfonnext  minted,  QirU  be  adjudged  tielpairers,  and  be 
accountable  for  profits,  &f*  hyjtrt.  4  Ann.  r.  16.  §  37, 
A  it  ion  of  account  may  Oe  brought  agaiuli  the  executors 
or  adminillrsitors  of  a  Guardian,  if 
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Fo*u  of  Election  of  a  Guardian  by  a  Minor. 

KNOW  all  Men  h  thefe  frrUnts,  That  I  A.  B./« 
and  heir,  of,  Sec.  deceajed,  being  nno  about  the  age 
of  eighteen  years,  have  elefled  and  chofen,  and  by  thefe  pre- 
fents  do  cleh  mdebm/k  CD.  cf  Sec.  to  be  Guardian  of  my 
pt  rjosi  and  eAate,  until  I  Jbull  attain  the  age  of  twenty  one 
years,  and  I  do  hereby  prumfe  to  be  ruled  and  gouernrd  by  him 
m  at!  things  touebmg  my  vj< [fare  \  and  1  do  uuthonfe  and  im- 
pciuer  the  J  aid  CD.  to  enter  ufon  and  take  p'jfejion  of  all 
and  a  ery  my  mejfuages,  lands,  tenements,  hereditaments  and 
premises  -uibatfoe  ver,  /itua:r,  lying  and  being  in,  Sec.  in  the 
county  cf,  Sec.  or  eljhuhrte,  nd/etetnto  /  have  or  may  have 
any  right  or  title,  and  to  let  and  ft  the  fame,  and  receive 
and  take  the  rents,  iJJ'ues  and  p>  fts  thereof,  for  my  ufe  and 
be  fief t,  dwing  the  tarn  aforefnid  \  giving  a.i.t (hereby  grant- 
ing unto  the  faid  C  D.  my  full  power  in  the  faid  premtjis  ; 
and  whatfevcr  be  jkall  lazcfidly  do  or  eauje  to  be  d>ne  m  the 
fremijjfs,  by  'virtue  heieof,  J  do  hereby  pomife  to  ratify  and 
confnn.    In  witnefs,  He. 

As  to  Orphans  under  the  cuflom  of  Lend  .t,  Sec  that 
title. 

C  ARD! AN  DE  V  ESTEMARY,  The  Guardian  or 
warden  of  the  Stannaries,  or  mines  in  the  county  of 
Com'  .:!!,  Sec.  See  title  Stannaries. 

GUARDIANS  DE  L'  EGLIoE,  Churchwardens.  See 
that  title. 

GUARDIANS  OF  THE  PEACE,  Thofe  that  have 
•he  keeping  of  the  peace  ;  wardens  or  eonfrrvators  thereof. 
Land*.  Ein.i.  lib.  I.  c.  J.  See  titte  Jufln  es  of  the  Peace. 

GUARDIAN  (ok  WARDEN)  or  the  CINQUE 
PORT?.  A  Magiflr.v.e  that  haih  the  jurifdiiiion  of  the 
ports  or  havens,  which  arc  commonly  called  the  Cinque 
Ports,  who  has  thcie  all  the  authority  and  jurisdiction  the 
Admiral  of  England  has  in  places  not  exempt:  and  Cam- 
dm  believes  this  IVardm  cf  the  CatpH  Pmti  was  firli  ereflcd 
amc  ng  us  in  imitation  of  the  Rctnan  policy,  to  llrengthen 
tne  fca  cofb  againlt  enemies,  He.  Land.  Br.  2j8.  Sec 
title  Cinque  Ports. 

GUARDIAN  c?  the  SPIRITUALTIES,  The  per- 
fon  to  whom  the  fpirttuaJ  jurifdielion  of  any  dioccle  is 
coin  r.itted,  during  the  vacany  of  the  fee,  is  called  by  this 
name.  See  ji«t.  25  //.  8  <«p-  *»•  and  alio  fiat,  j  E.  1.  c. 
Z|.  in  which  the  word  Guaulinn  feems  applicable  to  this 
officer.  The  Arelbijbop  is  Guardian  of  the  Spiritualties  on 
the  vacancy  of  anyy/e  within  his  province  ;  but  when  the 
erzbicpijcopal fft  is  vacant,  the  dean  and  chapter  of  the 
archorhop's  dioccle  are  Guaulans  of  the  Spiritualties,  1 
tne  Spiiuua!  jurifdiciion  of  his  province  and  ciocefe  is 
commuted  10  them.  2  Rcl.  efbr.  22,  223.  The  Guar- 
dian of  the  Spitiiualttes  it  is  laid  may  be  enher  Guardian  in 
i  t-zv.'ju-.e  m*gij  <•'  •'  •  as  the  archbiihop  is  of  any  diocefe 
in  his  province;  or  Guardian  ly  delegation,  bei.ig  he  whom 
the  ar.hlifbop  or  t  'uar  general  doth  for  the  time  appoint. 
The  G..,t  d an  of  the  Spiiitnalties  hath  all  manner  of  cc- 
clefiaiiual  jurisdiction  of  the  courts,  power  of  granting 
licence:,  and  difj  enfations,  probate  of  wills,  t$c%  during 
tne  vacancy,  and  of  admitting  and  inllituting  clerks  pre- 
fented  ;  but  fuch  Guardians  cannot,  as  fucn,  confecrate 
or  ordain,  or  prelcnt  to  any  benefices.  Sec  fiat.  13  Eltz. 

C.  12  -  If  'j  d's  I'.tt.  25,  27. 
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GUARDIAN  op  the  TEMPOR  A LTJES.  <\fi>: 
Tempu fJmm.]  The  perfon  to  whofe  cultody  a  wcat:t  fee 
or  abbey  was  committed  by  the  King.— Who  as  ftcward 
of  1  he  goods  and  profits  was  to  give  an  account  to  die 
efcheator,  and  he  into  the  Exchequer. — His  truft  con- 
tinue till  the  vacancy  was  fupplied,  and  the  fuccdf>r 
obtained  the  King's  writ  de  rrjUtuticne  tcmporalium,  which 
was  ufually  after  confecration.  Du'i. 

GUEST,  Sax.  Gejf,  Kr.  Gijl.  a  (tage  of  reft  in  a  jour- 
ney. A  lodger  or  ftranger  in  an  tnn,  He.  See  cities  I..ns  and 
friiiepert. 

GL'IDAGE,  Guidagiunt.]  An  old  legal  word,  fignify- 
ing  that  which  is  given  tor  fafe  conduct  through  a  Itrangc 
land,  or  unknown  country.  E/i  guidagiuni  qicd  datur 
alitui,  ut  tttto  condueatur  per  Ierr4m  olio i us.  CmJuetuJ. 
Bur,  ur  L  p.  l  I  9  :   2  /////.  526. 

GUILD,  from  Sax.  Gml,.\in,  to  pr*\]  A  fraternity  or 
company,  becaufe  every  one  was  gt!J.v<?,  i.  c.  to  j  ay 
fomething  toward  the  charge  and  fupport  of  the  com- 
pany. The  original  cf  the (e  guilds  and  fraternities  11  (add 
to  b:  from  the  old  ^.vcolaw,  by  whi.h  neighbours  rntcied 
into  an  afl'ociation  end  became  bound  for  etch  n:hrr,  to 
bring  forth  him  who  comrnictod  an)  crime,  or  mske  f  iiif  - 
faoiion  to  the  party  injured,  for  wliich  purpofethey  railed 
a  fum  of  money  among  themfclves,  and  put  into  a  com- 
mon itock,  whercouta  pecuniary  compcufaiion  was  made 
according  to  the  qualiiy  of  the  offence  committed.  l:mn\ 
hence  came  our  fraternities  and  guilds;  end  they  were  in 
ufe  in  this  kingdom  long  before  any  formal  licences  were 
granted  for  ihem  :  though  at  this  u«i\  ;hcv  arc  a  com- 
pany combined  together,  with  orders  and  laws  made  by 
ihemfeives,  by  the  piincc's  licence.  Camd. 

Guilda  Mercatoria,  or  the  Menhants*  Guild,  is  a  liberty 
or  privilege  granted  to  merchant*,  whereby  they  arc  en- 
abled to  hold  certain  pleas  of  land,  £srV.  within  their  o»vn 
precincr.  37  Ed.  3:  15  R.2.  King  Ed.  III.  in  the  i4-h 
year  of  his  rri^n,  granted  licence  10  the  men  of  Cttsmtry 
to  ercc\  a  .\Lnbiints1  Guild,  and  alio  a  fraternity  of 
brethren  and  fillers,  with  a  mailer  or  warden,  and'that 
they  might  make  chantries,  bellow  alms,  do  other  works 
of  piety,  and  coniliturc  ordinances  touching  the  fame, 
He.  And  King  Ihn.  IV.  in  the  4th  yoar  of  his  reign 
gave  licence  to  found  a  Guild  of  the  Holy  Crejs  a:  Stiat. 
fnd  upon  Aeon.  Antiq.  IV nrvjickflt .  wy,  czi.  Guild,  or 
Gild,  is  alio  u!cd  for  a  tribute,  or  tax.  an  amercement, 
fcjV.  27  Ed.  3  :  1 1  H.  6  :  1 5  Car.  i.  See  Geld  ;  and  more 
fully  titles  Corporation :  Lond.n. 

GUILD  H  ALL,  The  chief  hall  of  the  city  of  London, 
for  the  Meeting  of  the  Lord  Mayor  and  Commonalty  of 
the  city,  making  laws  and  ordinance?,  holding  of  courts, 
tffc.  Cjildaium  nomine  antuicntur  mn  Jvlntn  minor es  frater- 
nitatur,  fed  ipur  etia/a  ci  Atatum  eomnmrdtates.  Spelti.  It 
alfo  lignihcs  the  chief  hall  of  o:hcr  cities  and  corpnratc 
towns  ;  the  Stfjions-ball  in  Kmg-Stnet,  Htiflmnfler,  is 
called  the  Quita-bcll. 

GUILDiiELDA  TEUTONICORUM.  The  frater- 
nity of  Eaflrrling  merchants  in  London,  called  the  5/.//- 
See  Stat.  22  Hen.  8.  c.  S. 

GUILD-RENTS,  Rents  payable  to  the  crown,  by  any 
guiid  or  fraternity  ;  or  luch  rents  as  formeily  belonged  to 
religious  Guild:,  and  came  to  the  crown  at  the  general  dif 
fol  ution  of  monaileries,  being  ordcied  to  be  ibid  by  the 
Stat.  22  Car,  2.  cap.  6. 

4^ 


GUILDER,  A  Foreign  coin:  the  Gtrma*  guilder  U  %  t.  \ 
8  rf.  and  the  golden  one  in  tome  parti  of  Gcrmanv  4  c; 
In  PmftijpU  u  paflei  for  5  f,  but  the  P&lattJ  and  Helfanti 
£tiJo  is  but  i  /.    In  merchants  keep  their  ac- 

counts in  GuilJoi*  t&r. 

GULR  of  AUGUST,  G*/a  G«fi  jjgftfti] 

The  day  of  ft.  /^to-  «</  FincuJn,  which  is  celebrated  on 
the  1//^  Jugujiy  and  called  ihe  Gxlc  cf  A*guflt  from  the 
Lat.  GW*  a  throat  for  this  reafon,  (as  pretended)  that  one 
Qtinwis,  a  tribune,  having  a  daughter  that  had  a  difcalc 
in  her  threat,  went  to  Pope  jjttxattJtr,  (the  fixth  from  St, 
P  and  defired  of  him  to  lee  the  chains  that  St.  P*ter 
v  i|  chained  with  under  Mr*,  which  rcquefl  being  grant- 
ed. Die  the  faid  daughter  killing  the  chains,  was  cured 
Of  herdifeafe;  whereupon  the  Hope  inftitutcd  this  feaft 
in  honour  of  St.  Prtcr  \  and,  as  before,  this  day  was 
termed  only  the  cofy&ti  «f  Atignjt,  it  was  on  this  occahon 
called  indifferently  either  St.  Pfto'i  dny  ad  Pittbla,  from 
what  wrought  the  miracle!  or  the  Quit  tf  AuguJI,  from 
that  part  of  the  virgin  whereon  it  was  wrought,  DwmtPj 
Jio.'i&itil?  Diviwrvm,  7.  tap.  19.  It  ia  mentioned  F. 
X.B.fai  Pitted,  3161  Stat.  Wtitm.  2.  tap.  30. 
GUNS,  fee  titles  Ams\  Gum-, 
GUNPOWDER.  It  is  lawful  for  all  pcrfons,  a>  well 
ftrangersas  natural  born  fubjccb,to  import  any  quantities 
•f  GujipcwJer  or  falt-petre,  bnmtlone,  and  other  materials 
for  the  making  thereof,  and  to  make  and  fell  GiinpevsJcy, 
Wr,  Stat.  1  6  Car.  1.  cap.  21 . 

To  obtain  an  excluJWe  patent  for  the  fnle  making  or 
importation  of  gunpowder  or  arms,  or  to  hinder  others 
from  importing  them,  incurs  the  penalties  of  praemunire 
by  Sfatt,  1 6  Car.  1 .  t.  2! :  1  Jar.  a.  c.  8. 

The  Stat.  12  Gee.  3.  r,  6  J,  reduces  into  one  and  repeals 
all  former  acts  relative  to  the  making,  keeping,  and 
carrying  of  Gunpowder* 

By  this  aft  it  is  provided,  that  no  perfon  mall  make 
gunpowder  bur  in  the  regular  many  stories,  eftablifhed 
at  the  time  of  making  the  ftatute,  or  Ikcnfed  by  the 
Sefiions  purfuant  to  the  provifton*  in  §  13,  &t.  on  for- 
feiture of  the  Gunpowder  and  a  1*  per  pound,  §  — Prjtte 
miRi  not  to  be  ufed;  on  the  like  penalty,  &  2. — Only  40 
pounds  of  powder  to  be  made  ai  one  time  under  one  pair 
of  ilone?  i  except  Ant  tie- pew  Jo  a  fine  fowling  powder  fo 
called,  made  at  Battel  and  etfewhere  in  Strjjsx,  §§  3.  c.— 
Not  more  than  40  hundred  weight  to  be  dried  at  one 
time  in  one  Move.  &  6- — only  the  quantity  abfolutcly 
nc  diary  for  immediate  ufe  to  be  kept  in  or  ncarthe  place  of 
nuking,  except  in  brick  or  ftone  magazines  50  yardj  at 
leaLt  from  the  mill,  £  7.  All  Gunpowder  makers  to  have 
a  brick  or  flor.e  magazine  near  the  Thama  below  Black- 
•wall  to  keep  the  Gunpowder  when  made,  on  penalty  of 
25  /,  ptr  month  ;  and  5  /.  a  day  for  not  temoving  it  when 
made,  with  all  pofliblcdilrgcn.ee,  (  8.  Charcoal  not  to  be 
kept  within  ao  yards  of  liie  mill,  $  10. — No  dealer  10 
keep  more  than  aoo  pounds  of  powder,  nor  any  perfon  not 
a  dealer  mot*  than  50  pounds,  in  the  cities  of  UaJm  and 


Wtflmmfltr  or  within  3  miles  thereof ;  or  witbiil  any 
other  city,  borough  or  market  town  or  one  mile  thereof ; 
or  within  two  miles  of  the  King's  palaces  or  magazine?, 
or  half  a  mile  of  any  parifh  church;  on  pain  of  forfeiture 
and  1  s<  ffr  pound  ;  except  in  licenfed  mills  ;  or  to  the 
amount  of  3C0  pounds  for  the  ufc  of  collienev  within 
200  yards  of  them.  S  »3»  f4-  '5   '6,  contain 

provisions  rcfpcAing  the  ]i  cm  ling  milhj,  building  maga- 
zines, &c. — Not  more  than  25  barrels  to  be  carried  in 
any  land  carriage,  nor  more  than  100  barrels  by  water 
(unlels  going  beyond  fea  or  coalt-wile  each  barrel  to 
contain  not  more  than  joo  pounds — Various  means  arc 
directed  for  the  fafe  conveyance,  in  both  cafes,  and  to  prr. 
i-cni  all  danger  and  delay,  $  1  8, — az.  Jailiccsof  peace 
raay  fearch  mills,  houfei,  carriages,  fjft.  £  33. — Out- 
ward bound  fhips  to  take  in,  and  homeward  bound  io 
difcharge  their  gunpowder  at  or  below  BL:.iiL::H ;  aud 
be  fcarched  by  the  ofhcersof  the  Trinity  houfc,  ^  14,  5. 
Penalties  to  be  recovered  before  two  jufticea;  und  pro- 
fceutions  to  be  within  14  days,  %  a6,  7, — General  excep- 
tion} are  made  as  to  his  majchys  milts,  ftoiehoufei  and 
magazines ;  and  as  to  powder  fent  with  the  army  pr 
militia;  and  exported  or  carried  co  aft  wife  below  tiktfi- 
nvall  j  29,  30. 

It  feeais  that  erecting  powder  mills,  or  keeping  ma- 
ga'/.incj  near  a  town  i,  a  r.uii'.::icc  at  Common-Jaw, 
punilhabic  byindiefmentor  information.  $i>a.  1 1C9:  And 
fee  §  t  ^,  of  the  above  mentioned  ftatuie. 

OURG11ES,  Wears.  BUtk  £xi  hoe/or d,  f.  20.  See 
Gtrte. 

G  U  T I  a  H  0  G  O  T  TJ ,  Engl.  Cfr$4  called  fomctimcs 
J*t<*y  and  by  the  Romans  G<t*f  ia  derived  from  the  old 
word  y,'tt  which  fignines  a  Giant ;  they  were  one  of  thofe 
three  nations  or  people  who  left  Garnany,  and  came  to 
inhabit  this  ifland.  Leg.  Erftv.  C^rtffjf.  tap.  35. 

GUTTERA,  A  gutter  or  ipout  to  convey  the  water 
from  the  leads  and  roof*  of  houfes:  and  there  are  gutter- 
tilts*  efpecially  to  be  laid  in  fnch  gutters,  mentioned 
in  :he  Sfytf.  17  Ed.  4.  Sec  title  Bricks. 

GWABR  WERCHED,  A  Brmjh  word,  which  figni- 
fies  a  payment  or  fineT  made  to  the  lords;  of  fome  manors, 
upon  die  marriage  of  their  tenant's  daughters  \  or  other- 
wile  <m  their  committing  incontinency.  See  Moicbett. 

GWALSTOW,  Sr.x.]  A  place  of  execution:  omnia. 
gwalliowa,  i.  e.  otciJendo  um  /w<*,  tztaliter  trgis  fmt  ia 
fan  Jit*.  Leg.  H.  \+  cap.  I  l. 

GVLPU  r,  The  name  of  a  court  held  every  three 
weeks,  in  the  liberty  or  hundred  of  PatMeut  in  the 
County  of  Warwick.  }tiquifu>  13  Eti.  3* 

GYLTWJ  TE,  A  compenfauon  or  amends  for  trefpafs, 
EoV.  Mu!fia.  pr*  tTaiif$Tt'jfwut>  LL  $th*e,  Rtgu>  Anna  964. 

GYPoIES,  See  tit.  Egyptians. 

GYRO  VAGI,  Wandering  minis  t  who  pretending 
great  piety  left  their  own  cioiftcr*,  and  viiited  others. 
Matt.  Paris,  p.  490. 
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HABEAS  CORPUS, 


THE  StrmccV*  WRIT  or  RIGHT,  in  cafcs 
where  he  is  aggrieved  by  illegal  imprifonmeor  : 
Founded  on  trie  Common-law,  and  iecured  by  various, 
ftttutea  ;  of  which  the  litl  and  moll  powerful,  the  fiat- 
31  Cnr.  1.  i,  fa  emphatically  filled  The  Habeas 
dmpus  Act  ;  and  is  at  leJlt  next  in  importance*  if 
not  indeed  v.*,  i«.  nt?  to  mcdern  limej,  fuperior  in  its 
benefidal  efreA,  to  Magna  Chert*.  See  2  fa/?.  55*  61  5  : 
4  Uft,  1 8 z  *  CVff,  Jar.  543  :  a  Ro.  Ab*  69 :  Cow.  Jwrrt.  April 
I  fit  1628. 

Next  to  Ptrfatnt  Security  the  law  of  England  regards, 
afTerts,  and  prefrrves,  the  perfaal  Liberty  of  individuals 
agahft  all  imprifonment  or  reilraint,  nnlefs  by  duecoarfe 
of  law  — Tin  is  a  right  ftridty  natural,  and  the  lawa 
o :  /. ,  ;  f  ■  never  abridged  it  without  fufheient 
caufe  ■*  nor  can  it  ever  he  abridged  in  this  kingdom  at 
the  mere  difcretton  of  the  roagiirrate,  without  the  ex- 
plicit permitiiou  of  the  laws. — The  language  of  the 
Great  Charter  i»j  that  no  freeman  chall  betaken  or  im- 
prifoned,  but  by  the  lawful  judgment  of  his  equals,  or 
by  the  law  of  the  land,  Maf.  C.  e*  2o>  And  many  fub 
frquent  old  lUuues  exprefsly  direct  that  no  man  shall 
br  taken  nr  imprifoned  by  fuggeftion  or  petition  to  the 
Kin*  or  his  Council,  unlcfs  it  be  by  legal  indictment,  or 
the  procefs  of  the  Common  Jaw*  See  Stats,  5  E,  3.  t.  9  : 
^25  E.  3.  ft.  %.  c.  4 :  18  Ed.  3.  t.  3,  By  the  PattioHcf 
Right,  3  Car.  1,  it  is  tnafted  that  no  freeman  fhall  be  im- 
piifoned  or  detained  without  caufc  Ihcwn,  to  which  he 
may  make  an fwer  according  to  law. — By  fiat.  16  Car.  1. 
fl  io,  if  any  perfon  be  retrained  of  his  liberty,  by  ord«r 
or  decree  of  any  illegal  court,  or  by  command  of  the 
King's  Majefly  in  perfou,  or  by  warrant  of  the  council  | 
board,  or  of  any  of  the  privy  council,  he  iliall  upon 
demand  of  hi*  counfel  have  a  writ  of  Habeas  Corf  u/,  to 
bring  his  body  before  the  court  of  king's  Broth  or  Com- 
fl.fl.-j  Firm,  who  mall  wi«hin  three  court  days  determine 
whether  the  caule  of  his  commitment  be  jufl,  and  there- 
upon do  as  to  ju like  fh all  appertain.  And  by  the  Hmhas 
Cerpta  Aft,jlat,  31  C.  2,  c.  Z-  the  methods  of  obtaining 
this  writ  are  fo  plainly  pointed  out  and  enforced,  that  fo 
leng  as  this  llatute  remains  un  impeached,  no  Subject  of 
E*gh*dcan  be  long  detained  in  priion,  except  in  tbofe 
cafes  in  which  the  law  requires  and  juAinc.N  fuch  detainer : 
And  leit  this  acl  fliould  be  evaded  by  demanding  unrca-  j 
fcmfibk  Bailor  furcties  for  the  prifoncr's  appearance,  it 
is  declared  by  fiat.  1  &  M  /} .2.  e.  z,  lhat  exceilive  ( 
lail  ought  not  to  be  required.  1  Cmm.  135.  c.  1. 

Of  great  importance  to  the  Public  is  the  prefervation 
of  this  verfonai  liberty:  for  if  once  it  were  left  in  the 
power  of  any,  the  higheil,  Magifirate  to  impnion  arbi- 
trarily, whenever  he  or  his  officers  thought  proper,  there 
ivould  foon  be  an  end  of  all  o  Jier  rights  and  immunities. 


And  yetfometimts  when  the  State  is  in  real  danger,  even 
this  meafure  may  be  necelliry.  But  the  happincfi  nf  our 
Conflrtution  ist  that  it  is  not  left  to  the  Executive  Power 
to  determine  when  the  danger  of  the  State  is  fo  great  at 
to  render  this  meafure  expedient ;  for  it  is  the  Parliament 
only,  or  Legislative  Power,  confining  of  King,  Lordi 
ami  Commons*  that,  wherever  it  fees  proper,  can  autho- 
rise one  branch  of  it,  the  Crown,  by  fu (pending  the 
Hahfm  C&rpji  Aa  for  a  ftiort  and  limited  time,  and  in 
certain  fpeciried  particulars,  to  imprilbn  iufpected  pcrfons 
without  giving  any  realon  for  fo  doing.  An  experiment 
which  ought  only  to  be  tried,  and  which  we  believe  ha» 
never  been  tried,  but  in  cafes  of  extreme  emergency  : 
and  in  thefe  the  n.ition  parts  with  a  portion  of  its  liberty 
for  a  while  in  order  to  preferve  the  whole  for  ever*  See  1 
Conor.  t%  1  ;  1  36, — and  thi*  Di£t.  title  GtwnuKMi ;  jin. 

Having  faid  thus  much  in  general  we  may  purfue  our 
enquiries  under  the  following  heads. 

I,  The  Naj*r<%  varum  kinds ,  and  EfrHs  of  tbh  Writ* 
II»  Fttrtbtr,  6j  tvfortt,  And  in  what  tofts,  it  it  grani&bli. 

III.  What  jbttll  he  4  Proper  rftum  of  fucb  Writ. 

IV.  0/  Bfiii-ne,  Dijchai(rin£  cr  Remanding  a  Prifinpr, 
brtugbt  up  en  a  Habeas  Corpus* 

For  other  matter^  con ne fled  with  this  fubjeii  fee  this 
Did.  titles  Bttil\  Commitment;  Arrtfi\  Garin,  &t,  and 
as  to  the  Habeas  carport  Jurtttorum^  Sec  title  Ju\y,  I. 

J.  The  w*  it  of  Habtai  Carfui  is  the  mott  celebrated  writ 
in  the  Bmgfcjb  law*  Various  kinds  of  it  are  made  ml-  of 
by  the  courts  at  tVtfimnRtr  for  removing  prifoners  from 
one  court  into  another  for  the  more  eafy  adminifiration  of 

juflice* 

One  of  thofe  is  the  Hmktu  Wrptts  ad  rrjp^ndtndu!fit  when 
a  man  hath  a  caufe  of  aclion  again  ft  one,  who  is  confined 
by  the  procefs  of  fame  inferior  court ;  in  order  to  remove 
the  Prifoner  and  charge  him  with  this  new  action  in  the 
court  above.  2  Mod.  198.  For  inferior  courts  beitrg  tied 
down  tocaufes  anting  within  their  own  jurifdiclion,  the 
party  would  be  without  remedy,  unlefs  allowed  to  fue  in 
another  court ;  but  it  fccois,  that  regularly  a  perfcm  confined 
in  if.  R.  cannot  be  removed  to  C,  Br  by  this  writ,  nor  quv 
wrfa ;  for  in  thefe  cafes  there  can  be  no  defeft  of  juftice.  bi 
thefe  couits  have  conufance  as  well  of  local,  astranutory 
aaioos.  Dyrr  197  a :  249.  pL  %\\  296,  307  s  i  M*t.  z*z  : 
Stjtt  PraSl.  Regijl.  3  30. 

The  Habeas  ccrpsis  ad  fati'facietidstm,  is  ufed  when  a 
Prifoner  hath  had  judgment  agninft  him  in  an  aclion, 
and  the  plaintiff  is  defirouj  10  bring  him  up  to  fame 
fuperior  court  to  charge  him  with  procefs  of  execution. 
%  Lilt,  Prat.  Rs%.  4* 
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©i  this  writ  the  attorney  for  the  plaintiff  mud  endorfe 
the  number  roll  ut  the  judgment  on  the  back  of  the  writ. 
Sf.U  Pes.:Ji.  33 1. 

//  v.-n  Corpus  upon  a  .<-;/,  where  the  party  ii  taken 
in  execution  in  the  court  bdow. — So  upon  an  attachment 
cue  of  Chancery,  and  a  ttpi  tp-put  returned  by  th*  fhe- 
rtff,  the  next  rtep  is  a  Habeas  Cor/us  ;  for  the  flicrirT 
li  ivinr»  executed  the  command  of  the  writ  of  attachment 
by  taking  the  bodv,  he  cannot  carry  him  out  of  the 
county  without  the  King'*  writ.  D:rl. 

Of  the  lame  nature  are  writs  of  Habeas  Corpus  ad  fn- 
fca%uimm%  tejiijican.hmt  deliberandum,  fjtc.  which  iliue  w  hen 
it  is  neceflary  to  remove  a  prifoner,  in  order  to  projecatc^ 
or  Ir.ir  //.  ?.•  in  any  court,  or  to  be  tried  the  proper 
ju  iluiaiou  wherein  the  fait  was  committed.  See  Sty.  Reg. 
331,  119,  iz5,  230:  Comb.  17.48. 

Lillly,  as  rtUcts  to  writs  of  Habeas  Corpui  for  the fc 
confined  purpoies,  may  be  mentioned  the  common  writ 
eul  faiiitdum  tt  recipiendum ;  which  iflacs  only  in  civil 
cafes  out  of  any  of  the  courts  in  U'e/imit.jlti  H.ll,  when 
a  p:rfon  is  fued  in  fome  inferior  jurifdict ion,  and  is  de- 
firous  to  remove  the  aclion  into  the  fuperior  court ;  com- 
manding the  inferior  judges  to  produce  the  bjdy  of  the 
d  feadaat,  together  with  the  day  and  caufe  of  his  cap- 
tion and  dctain-r;  whence  this  writ  is  frequently  de- 
nominated an  Habeas  Carpta  cum  caufd  ;  to  at  and  ri\avc 
wmtfoever  the  King's  court  (hall  confidcr  ifi  that  be- 
half.— lo  this  cafe  the  body  is  to  be  removed  by  Haheas, 
0.rpm\  but  the  proceedings,  by  Certiorari,  ^Bac.Abr. 
This  is  a  writ  grantable  of  common  right  without  any 
motion  in  court;  and  inftantly  fuperfedes  all  proceedings 
in  the  court  below.  2  Mid.  \zt>.    Cut  in  order  to  prevent 
the  furr;p:i:ious  difcharge  of  prifoucrs,  it  is  ordained  by 
£ tat.  I     2  P.  &  M.  e.  1 3 ,  that  no  Habeas  Corpus  (hall 
iffue  to  remove  any  piifoncr  out  of  any  gaol,  unlefs 
fjgned  by  forne  Judge  of  the  Court  ou:  of  which  it  is 
awarded.    And  to  avoid  vexatious  delays  by  removal  of 
fiivolous  caufes,  it  is  enabled  by  Stat.  21  Jac.  t.  e.  23, 
that  where  the  judge  of  an  inferior  court  of  record  is  a 
barritlcr  of  three  years' ftanding,  no  caufe  mall  be  re- 
moved  from  thence  oy  Habeat  Co/put  or  other  writ,  after 
iiTut  ox  Jrmurrcr  deliberately  joined. — That  no  caufe,  if 
0  1::  rem  inded  to  the  icieiior  court  by  writ  cf  procedendo 
or  othcrwife,  fhall  ever  afterwards  be  again  removed  ;  and 
that  no  caufe  fh.nl!  be  removed  at  all,  »i  the  debt  or  dama- 
ge Lid  in  the  declaration  do  not  amount  to  the  Aim  of 
5  /. — But  an  expedient  having  been  found  out  to  elude 
the  Uteri1  branch  of  the  Matute,  by  procuring  a  nominal 
plaintiff  to  bring  another  action  for  5 /.  or  upwards; 
(when  by  the  courfe  of  the  Lourt  the  Habeas  Corpus  re- 
rr.jved  both  actions  together      it  is  therefore  enacted  by 
'.it.  1  2  Geo.  1.  c.  29,  that  the  inferior  court  may  proceed 
in  fuch  actions  as  arc  under  the  value  of  5/.  notwith- 
iknding  other  actions  may  be  brought  againlt  the  fame 
defrndant  to  a  greater  amount.    And  by Jlel.  19  Geo.  3. 
r.  70,  no  caufe  under  the  vtlue  of  10/.  mail  be  removed 
by  Habeas  Corpus,  or  Other  wife,  into  any  fuperior  court 
unlelt  the  defendant  (6  removing  the  fame  flji.ll  give  fpe- 
ti.,1  bail  for  payment  of  the  debt  and  colls.  See  3  Comm. 

No  writ  of  Habeas  Cut  us,  or  other  writ  to  remove  a 
caufe  out  of  an  infejier  court,  mall  be  allowed,  except 
delivered  to  the  Judge  of  the  court,  before  the  jury  to 
try  tne  caufe  have  appeared,  and  before  any  of  them  arc 

worn.  Stat.  3  E*iZ.  cap.  5. 


Sec  further.  Jmpry's  Praeiice  in  K.  B.  as  to  the  mode  of 
fuing  out  a  Habeas  Corpus  for  the  purpofe  of  removing  a 
l  Debtor  to  the  King's  Bench  prifon. 

Bat  the  Great  aid  efficacious  Writ  in  all  manner  of  illegal 
confinement,  is  that  of  Haefas  Corpvo  ad  subjicien- 
dum: directed  to  the  perfjo  detaining  another,  and 
COttini>ndi(tg  him  to  produce  the  body  of  the  prifoner, 
with  the  day  and  caufe  of  hit  caption  and  detention,  ad 
j aeiendum,  fubjtciendum  et  recipiendum  ;  to  d*t/uhmit  to,  *ni 
reeeivr  wlutfoever  the  fudge  nr  court  awarding  fuch  writ 
lliall  confiJer  in  that  behalf.  8  St.  T>.  142. 

This  is  a  high  prerogative  writ,  and  therefore,  by  the 
Common-law,  ifluing  out  of  the  court  of  Bench, 
\  not  only  in  trrm  time,  but  alio  during  the  \acaiioo,  by  a 
■  fiat  from  the  Chief  Jultice  or  any  other  of  the  Judges; 

and  running  in:o  all  p^rts  of  the  King's  dominions:  for 
J  the  King  is  at  all  times  entitled  to  hive  an  account  why 
the  liberty  of  any  of  his  Subjects  is  retrained,  whenever 
thar  reftr.int  may  be  inflicted,  do.  Jac.  543.  If  it  ifl'uct 
in  vacation,  it  is  ufualiy  returnable  before  the  Judge  him- 
fcif  who  awarded  it,  and  he  proceeds  by  himlelf  thereon, 
unlcfi  the  term  fnould  intervene,  and  then  it  may  be  re- 
turned in  Court.  Bun.  836,  460,  542,  606. 

If  the  party  were  privileged  in  the  Courts  of  C:<rrun 
Pleas  and  Exchequer,  as  being,  or  fuppofed  to  be,  1  n  of- 
ficer or  fut-.or  of  the  Court,  this  Habeas  Corpus  a.i '_/•.';•- 
citndum  might  alfo  by  Common-law  have  been  awarded 
from  thence.  2  55:4  Igff*  290 :  2  Hal.  P.  C.  1 44  : 
*  Vast.  22.  And  if  the  caufe  of  ioiprifonmsnt  were  pal- 
pably illegal,  they  might  have  dilcharged  him.  Vau^b. 
155.  But  if  he  were  commuted  for  any  criminal  matter, 
they  could  only  have  remanded  him  cr  taken  bail  for  his 
appearance  in  the  Court  of  A".  B.  which  oocafioned  the 
Common  Pleas  for  fome-tirne  todifcountenance  fuch  appli- 
cations. Carter  221  :  2  Jon.  13.  But  ftnee  the  ial.  1  6  Cat . 
2.  c.  10,  above  recited,  cxprefsly  mentioned  the  Courts  of 
K.  B.  and  C.  P.  as  co-ordinate  in  this  jurifdieuon,  it  hatl» 
been  holden  that  every  Subjeft  of  the  kingdom  ii  equally 
entitled  to  the  benefit  cf  the  Common  law  writ  in  either 
of  thofe  courts  a:  his  option.  2  Mod.  19S.  It  hath  alfo 
been  fjid  that  the  like  Habeas  Corpus  may  ifl'uc  out  of  the 
Court  of  Chancery  in  vacation  ;  but  upon  the  famous 
application  to  Lord  Ntttingba/ti  by  Jchks,  notwithflandmg 
the  molt  diligent  Marches,  no  precedent  could  be  found 
where  the  chancellor  had  ifiued  fuch  a  writ  in  vacation, 
and  therefore  his  Lordlhip  refund  it.  See  4  In/:.  1 8 2  -. 
2  hid.  P.  C.  147  :  3  Comm.  132.  r.  8. 

In  the  Kr.g's  Beach  and  Lr>mmen  Pit  as  it  is  neccfLry 
to  apply  for  11  by  motion  to  the  Court,  as  in  the  cafe  of 
all  otner  prerogative  writs ;  (as  Certiorari,  ProbtbimnY 
Matuiamm,  kz'c  ;)  which  do  not  itTuc  as  of  mere  «.ourfe, 
without  fhewing  fome  probable  caufe  why  ibe  extraordi- 
nary power  of  the  crown  is  called  in  to  the  party's  afiift- 
ance.  2  M.  J.  306:  \  Lev.  1.  For,  as  was  argued,  by 
Lord  Chief  Juiiice  Fattgbatty  *'  it  ii  granted  on  motion 
becaufe  it  cannot  be  had  of  courfe;  and  there  is  there- 
fore no  nectjftty  to  grant  it :  for  the  Court  ought  to  be  fa- 
tisfied  that  (he  paity  hatha  probable  c.vjJc  to  be  deli- 
vered. "  2  Jon.  1  3.  And  (his  Items  the  more  reasonable, 
becaufe,  when  once  granted,  theperfon  to  whom  it  is  di- 
rected can  return  no  fatiffactory  excufe  fur  not  bringing 
up  the  body  of  the  prifoner.  Go.  Jac.  543.  So  that  if  it 
ifiued  of  mere  courfe,  without  (hewing  to  the  court  or 
JuJgc  fome  rcafcn~b!c  ground  for  awarding  it,  a  traitor 
01  felon  under  fcntcncc  of  death,  a  foldicr  or  mariner  in 
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the  King's  feme*,  n  wife,  a  child,  a  relation,  or  a  do- 
mrltick  confined  for  infanhy  or  other  prudential  rrafons 
might  obtain  a  temporary  enlargement  by  fuing  otr  an 
Hhfaa*  Cortus.  tho'  fore  to  be  remanded  as  toon  as  brought 
up  to  the  Court.  And  therefore  C*t<r  when  Chief  Juf- 
licc  did  no:  fcruple  to  deny  a  Habeas  Corpus  to  one  con- 
fined, by  the  Court  of  Admiralty,  for  piracy;  thers  ap- 
pearing on  his  o<*n  {hewing  fufheient  ground*  to  confine 
him.  3  27:  and  fee  2  Ro.  Rep.  138.  On  the  other 
hand  if  a  probable  pr^und  be  (hewn,  that  t.ie  party  is 
imprifoneJ  without  fu'ft  caufe,  and  therefore  hath  a  right 
to  be  de  livered,  the  writ  of  Habeas  Corpus  is  thin  a  Writ 
of  Right  which  "may  not  be  denied,  but  ought  to  be 
granted  to  every  man  that  is  committed,  or  detained  in 
prifon,  or  ot  he  wife  xcilrJncd  tho*  it  bef  by  comm.  nu  of 
the  King,  the  privy  council,  or  any  other."  Ctm.Joum. 
dp.  1, 1628.  Sre  2  In.?.  61$. 

The  pcrfonal  liberty  of  the  Subject,  as  has  been  already 
cbferved,  is  a  natural  inherent  right  which  cannot  be  fur- 
rendered  or  forfei;cd,  unlefs  by  the  commuf.on  of  fome 
great  and  atrocious-  crime;  and  which  ought  not  tD  be 
abridged  in  any  csfe  without  the  fpec&l  pc-rmifiion  of  Lw. 
To  3fT:rtan  nbfolute  exemption  from  imprifonment  in  a!! 
eafts  is  incrmfif.cn  t  wuh  every  idea  ot  l«uv  and  political 
focietv  ;  and  io  the  end  would  dellroy  :A\  civil  liberty, 
by  rendering  it's  protection  impofhble:  but  the  glory  of 
the  Englijh  law  ccr.iil:*  in  clearly  defining  the  times,  the 
caufes,  and  the  extent,  when,  whirefo:c,  jind  in  what 
degree,  the  imprifonment  of  the  Subject  may  be  lawful. 
This  it  is  which  inducrs  the  abf*olu:e  nccefisty  of  expref- 
fing  upon  every  commitment  the  reafjn  for  which  it  is 
made;  that  the  Court  upon  sn  Habeas  Corfm  rn*«y  exa- 
mine into  its  validity  ;  and  according  to  the  circum- 
ftances  of  the  cafe  may  dif:harge,  admit  to  b-il,  or  re- 
mand the  prifoner.— Yet  early  in  the  reign  of  Charles  I. 
the  Court  of  A'.  8.  determined  that  they  could  not  upon 
at)  Habtas  Corpus  either  bail  or  deliver  a  prifoner,  tho* 
committed  without  any  caufe  afligned,  in  cafe  he  was  com- 
mitted by  the  fpecial  command  of  the  King,  or  by  the 
Lords  of  the  privy  council.  7  St.  TV.  1 36.  This  drew  on 
a  parliamentary  enquiry,  and  produced  the  Petition  of  right 
3  (.V.I,  already  mentioned  ;  which  recites  this  illegal 
judgment,  and  enacts  that  no  freeman  hereafter  fbafl  be 
io  imprifoned  or  detained.  Some  evafions  however  of 
this  ftature,  in  favour  of  the  Crown,  gave  rife  to  the  fat. 
id  Car.  I.  e.  io,  already  Ibted;  and  even  after  this 
fome  fhifis  and  devices,  rfot  very  creditable  to  the  Judges 
of  that  time,  were  made  ufc  of  to  the  fame  unpopular 
end.  Sec  ;  i3+,  5;  §  8. 

Other  nbulcs  had  alto  crept  into  daily  practice,  which 
hod  in  feme  meafure  defeated  the  benefit  of  this  great 
conftituiional  remedy.  The  party  imprifoning  was  at 
liberty  to  delay  his  obedience  io  the  firll  writ,  and  i.iij;ht 
wait  till  a  fecond  and  a  third,  called  an  alia;  and  a  plu- 
rin.  were  ilfued,  before  he  produced  the  party;  and 
many  other  vexatious  fhifts  were  practiced  to  detain  State 
Y:.\  men  in  cuttodv.  But  whoever  will  ottcntively  con- 
fider  the  Englijh  Hitlory  may  obfcive,  that  the  flagrant 
abufe  of  any  power,  by  the  Crown  or  its  minilters,  has 
alwavs  been  productive  of  a  f'ruggle  which  either  dif- 
covcrs  the  excrcife  of  that  power  to  be  contrary  to  law, 
or  (if  legal)  rtftrains  it  for  the  future.  This  was  the  cafe 
in  the  prelent  inltancc.  The  oppreffion  of  an  obfecre  in- 
dividual gate  birth  10  thefamoui  Ua*la5  Coarvs  Act, 


31  Car.  2.  e.  2  ;  which  is  frequently  con fidered  as  another 
Sfajput  Charta  of  the  kingdom  ;  and  by  confequ? nee  and 
analogy  hasalfo  in  fubfrquent  times  reduced  the  general 
method  of  proceecing  cn  ihefe  writs,  (though  not  within 
the  reach  of  that  ftatute,  but  lifting  merely  at  the  com- 
mon law,)  to  the  true  rtandard  of  I.a-.vand  Liberty. 

Tht  Sttttstfi  itfrlf  cnacls,  1.  That  on  complaint  and 
requcll  in  writir>£  by  or  on  behalf  of  any  perlon  commit- 
ted and  charged  wi.h  any  crime  ;  (unlef*  committed  for 
Trcafcn  or  Felony  cxprefled  in  the  warrant;  or  as  ac- 
eefT.uy,  or  on  fulpicion  of  being  accefTary,  before  the 
fact,  to  any  petit  tr^afon  or  felony,  plainly  expreffed  in 
the  warrant ;  or  unlefs  he  is  conv:cled  or  charged  in  ex- 
ecution by  legal  pioccfs ;)  the  Lord  Chancellor  or  any  of 
the  twelve  Judge*,  in  vacation,  upen  viewing  a  copy  of 
the  warrant,  or  a'.liJavit  that  a  copy  is  ceni-d,  thall 
(unlcfs  tilt  party  has  negleNcd  for  two  terms  to  apply 
to  any  court  for  his  tnlurgrmenr,  |  award  a  HmBiemt  Corpus 
for  fuch  prifoner,  returnable  immediately  before  himfelf, 
or  any  of  the  Judges;  and  upon  the  return  made,  fhall, 
within  two  days,  dtfchlrgc  the  party,  if  bailable,  upon 
giving  fecurity  to  appear  and  anf*er  to  t^e  acrui'.itiun  in 
the  proper  court  of  Judicature. — 2.  That  fttCfl  writ?  (hall 
be  indorfrd,  as  granted  in  purfuance  of  this  "act,  and 
figncd  by  the  peifon  awarding  them  — 3.  That  the 
writ  (hail  be  returned,  and  the  prifoner  brought  up  wi-.h- 
in  a  limited  time,  according  to  the  Affiance,  not  exceed- 
ing in  any  cafe  twenty  days  ;  upon  tendrr  of  the  charge* 
not  exceeding  t  ;.  per  mile,  :md  fecuri'.y  by  his  0^11 
bond  to  pay  the  charges  of  his  return,  if  reminded,  and 
not  to  efcape  — 4.  That  any  officer  or  keeper  nrg!cotirtg 
to  make  due  returns,  or  not  delivering  to  the  pr.lLmer  or 
his  agent,  within  fix  hours  after  demand,  a  copy  of  ihe 
warrant  of  commitment,  or  fhifting  the  cuflody  of  a  pri- 
foner from  one  to  another,  without  fufneient  rcafon  or 
authority  (fpecified  in  the  ail)  lhall  for  the  (\r\  Offence 
forfeit  too/,  and  for  the  fecond  offence  200/.  to  the 
party  grieved,  and  be  difabied  to  ho*d  his  ofhee  — 
5.  '1  hat  no  per  (on  once  delivered  by  Habtas  Gvfw%  fhall 
be  recommitted  for  the  fame  offence  on  penalty  of  500/. 
•—6.  That  every  perfon  committed  for  Treafon  or  Fe- 
lony fhall,  if  he  requites  it,  the  fir  ft  week  of  the  next 
term,  or  the  firft  day  of  the  next  feflion  of  0\e>  and 
Ttrmi/tcr,  be  indicled  in  that  ttrm  or  ftffion,  or  elfe  ad- 
mitted to  bail ;  ur.icfs  the  King's  witnefies  cannot  be 
produced  at  that  time:  and  if  acquitted,  or  if  not  in- 
dicted and  tried  in  the  fecond  term  or  feflion.  he  lhall 
be  difcharged  from  his  imprifonmer.t  for  fuch  imputed  of- 
fence :  but  that  no  perfon  after  the  affizes  fhall  be  opened 
for  the  county,  in  which  he  is  deuined,  fhlU  be  re- 
moved by  Habtas  G»ynt,  till  after  the  alftzes  are  ended  ; 
but  fhall  be  left  to  the  juhice  of  the  Juugcs  of  aflize. — 

7.  That  any  fuch  prit.-ncr  may  move  for  and  obtain  bis 
Habtas  Corpus,  as  wtli  out  of  the  Lhanccry  or  Exchequer, 
as  out  of  the  King's  B  micIi  or  Common  Pfnna  ;  and  the 
Lord  Chancellor  or  Judges  denying  the  fame,  on  figh; 
of  the  warrant,  or  on  lh  that  the  fame  is  refuled,  fhall  for- 
feit federally  to  the  party  grieved,  the  lum  of  500/. — 

8.  That  this  writ  or  Habeas  Carpus  fhall  run  into  the 
counties  Palatine,  Cinque  ports,  and  ocher  privileged 
places,  and  the  ifUi-.ds  of  Jet/ty and  Guernfty. — 9-  That  no 
inhabitant  of  E»g  'a*d  (except  perfons  contracting,  or  coq- 
victs  praying,  to  be  tranfported;  or  pcrfonfhaving  cominit- 
ed  fome  capital  offence  in  the  place  to  which  they  are  lent 
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lobe  trisd;)  (hell  be  fcnt  piifcner  to  $;etfot:<l,  lnhnd,  Jtt- 
fty,  Gtitrnfcy,  or  any  places  bryond  the  fi&s,  within  or 
without  the  Kind's  dominions:  on  pairt  that  the  par:y 
committing,  his  advttVrs  aiders  and  afiifun:r.,  (ball 
forfeit  to  the  party  grieved,  a  Cum  not  lefs  than  coo/,  to 
br  recovered  with  ticble  cotU  ;  fhall  be  difnblcd  to  b<*ar 
any  office  of  trufl  <>i  profit  ;  lliatl  incur  thr  penalties  cf 
ft  tikuhtre  ;  and  fhall  be  incapable  of  the  Ring's  paidon. 

This  u  the  fu'oliance  or  that  great  and  important  lla- 
tute,  which  extends  (we  in.n ■  nolerve)  only  to  t lie  cafe 
of  commitments  for  fuch  criiirnal  charge,  av  can  pro- 
dace  no  inconvenience  o  public  jUfUce  by  a  temporary 
enlargement  of  the  pril'oncr:  all  r  th:r  cafes  of  unjull 
imptifonmcqt  bring  left  to  the  Habeas  Cufut  at  common 
ta.v.  Hut  even  upon  writ*  at  the  common  law  it  is  now 
exported  by  the  Court,  agreeable  to  ancient  precedents, 
and  the  fpirit  of  the  n:\of  Parliament,  that  this  writ  Ihculd 
be  immediately  obeyed,  without  waiting  for  any  alias  or 
pktits't  o:herv;ifc  an  attachment  will  iflue.  4 />«  r.  8-6. 

By  all  tliefe  admirable  tcgulations,  judicial  as  wr!l  ns 
parliamentary,  the  remedy  is  now  complete  for  r<v™W/£ 
the  injury  of  unjull  and  illegal  confinement.  A  remedy 
the  mere  neccll  .ry,  becaufc  the  opprcflion  doe>  nn:  al- 
ways  arife*  from  the  i-l-nature,  but  fometime*  from  the 
rrcre  inattention,  of  Government.  For  i'  frequently  hap- 
pens in  foreign  countries,  '.and  has  happened  in  England 
during  temporary  fufpenuom  of  the  ltatuie,)  that  perfoos 
apprehended  upon  fulpicion  have  (offered  a  long  im- 
prifonment, merely  becaufc  they  were  forgotten.  3  Cm 

H.  It  iscli \k,  tb?.t  both  by  the  Common  law,  a5  alfo 
by  thcltatute,  the  Courts  of  Chancery  and  King's  3ench 
have  jurifdiction  of  nwatiiitag  this  wiit  of  Haltas  Ci/v, 
and  that  without  any  privilege  in  the  pcrfon  for  whom  it 
is  awarded  ;  r  ir  i:  fecms.  tii  it  by  th*  common  law  ths 
court  of  King's  Bench  could  only  h  ive  awarded  it  iu 
term-time,  b(H  that  the  Chancery  might  have  done  it  as 
well  out  of  ai  in  term,  became  that  court  is  always  open. 
2  /av?.  55.  4  Infl.  290  :  2  And.  297  :  2  7*r.  I  3,  1 4,  I  7. 
Any  or  the  courts  at  If'jlminflcr  may  award  it.  Sec 
Vawgb.  1^5;  and  the  Habeas  Corpus  Ad  ;  Ante  I. 

\i  he  Habeas  Corfu;  iflucs  out  of  Chancery,  and  on 
the  return  thereof  the  Lord  Chancellor  finds  that  the  party 
was  illegally  rcftnincd  of  hts  liberty,  he  may  difcharge 
him,  or  if  he  finds  it  doubtful,  he  may  bail  him;  but 
then  it  mud  be  10  appear  in  the  court  0/  Ring's  Bench, 
for  the  Chancellor  hath  no  power  in  criminal  caufes ;  or 
the  Cb-ncellor  may  commit  the  party  to  inc  Fleet,  and  in 
term  time  may  ptopuis  «j  ■  but  dciivcr  the  record  into 
the  King's  Bench,  together  with  the  bjdy  ;  and  there- 
upon the  court  of  King's  b-*mh  may  proceed  to  bail,  dif- 
charge, or  commit  the  ptifoner.  2  Hal.  Hijl.  P.  C.  247  : 
2  Hawk.  P.  C.  114,  115. 

No  Ha&rtu  Corfu*  lies  for  an  enemy,  pnoner  of  war, 
however  ill  uf^d  or  deceived.  2  Black.  Rrp.  1324.  Nor 
fora  prifen  t  of  war,  the  fubje-a  of  a  Neutral  Power,  taUn 
in  the  enemy's  fervice,  into  which  he  was  forced,  when 
taken  prifoner  by  them  in  an  EnfVjb  (hip.  2  Burr.  765. 

If  failors  on  board  a  (hip  ae  to  be  produced  as  wit- 
ness, and  have  been  fr  ied  with  a  fubpeena,  and  fay 
they  will  not'attend  ;  a  HnUas  Corpus  ad  nftifiimtJuatm*y 
be  applied  for  to  thr  Clucf  Juilice,  on  affidavit  of  that 
fart,  and  that  they  n.e  material  witnefles  ;  but  without 
which  no  Habeas  Cor; us  can  iffue.  Cvwp.  672. 


The  Court  thought  there  cov.'d  be  no  hub'ns  Ctrpttt  to 
bring  up  a  prifoner  at  war  to  be  a  wirnefs.  Lord  Mat.-,, 
field  faid  the  pretence  of  witnefles  who  are  prifonets  of 
war,  w .it  gencra'ly  obtained  by  an  order  from  the  Se- 
cretary of  State  s  an  I  an  application  was  nude  for  a  Ha- 
beas Corpus  to  bring  up  fuch  a  prilonsr,  bu'.  without  fuc- 
crfs.  Afterwards  a  rule  was  granted  to  fhew  caufe  why 
lac  defendant  fhould  not  content  cither  to  admit  of  the 
fa£l  of  the  capture,  or  that  the  prifoner  mould  be  ex- 
amined upon  inter: n^4t,ori:2.  D*hJ.  420.  (403)  Purltf 
v .  N>  ncB.im. 

Bcfides  tiie  efficacy  of  the  writ  of  Habeas  C*rf*i  in  li- 
berating the  Subje:i  f  ro.r.  Ulegal  confinement  in  a  public 
prifon,  it  alfo  eatcuds  it's  influence  to  remove  evcrv  un- 
jufl  restraint  of  prrfonal  freedom  in  private  life,  though 
impofed  by  a  bu'bmd  or  a  father:  but  when  wcmcii  <>r 
infants  are  brought  b*f.»re  the.  Court  by  zHabtas  Corpus^ 
thecmrt  will  only  let  them  free  from  an  unmerited  or 
unreaforuble  confinement,  and  will  not  determine  the  va- 
lidity of  a  marriage,  or  the  right  to  the  guardunfhip, 
but  will  tr.ive  tn»:nj  at  liberty  .0  chui'e  where  (hey  will 
go  ;  and  if  there  be  any  reaibfl  to  apprehend  they  will 
bz  feized  in  returning  fiom  the  court,  they  will  be  fent 
home  under  the  protection  of  ».n  oih\;er.  liui  it  a  child 
is  too  young  to  hriveany  difcrettOD  of  its  O^  n,  then  tiu 
court  willdeuver  it  in:«>  ::i?  cii.;»>Jy  of  its  p^rtot,  or  the 
petfon  who  appp.i.s  to  be  its  Icg  il  guardian.  See  z  Sun, 
1434;  wherc  ail  (be  prior  cafes  ire  considered  by  Lord 
Mi.  j<'J.  See  lUb  1  Black,  ll/p.  386  :  o/r<».  .  ' z  Lord 
Raym.  I  3  54 :  4  Burr.  1 99 1 . 

If  a  party  be  imprifoocd  ng  at  nil  law,  though  he  is  in- 
tilled  to  a  tta/eas  Qtfftut  yet  he  may  have  an  adion  of 
falfe  imprifonment,  in  which  he  (hall  recover  damagei 
in  proportion  to  the  injury  done  him.  Fi.'z.  Cot  pus  ewn 
Cbuf/k  z :  9  //.  6.  44  :  2  l^L  55:  10  H.  7.  1 7  :  5  Co.  64  : 
1 1  Co.  9<i,  99. 

If  a  petfon  be  in  cuftody,  and  alfo  indiflcd  for  fome 
ofience  in  the  inferior  court,  there  mull,  befides  the  H<i- 
bras  Corpus  to  remove  the  body,  be  a  certiorari  to  remove 
the  record ;  for  a  the  cett.oratt  alone  removes  not  the 
body,  fo  the  Habeas  Cmrptu  alone  removes  not  :he  record 
itfclf,  but  only  the  prifoner  with  the  caufe  of  hU  com- 
mitment; therefore,  although  upon  the  Habeas  &r pus , 
and  tne  return  thrrr  t,  the  court  can  ju.lge  of  the  fufii- 
ciency  or  infudiciency  of  cite  return  and  commitment  ; 
and  bail  or  difcharge-,  or  remand  the  prifoner,  as  the 
cafe  appears  upon  the  return  ;  yet  they  cannot  upon  the 
bare  leturn  of  the  Ht  tas  Co> pus  give  any  judgment^ 
without  the  record  itfeif  b?  removed  by  certiorari :  but  the 
fame  Hands  in  the  fame  force  it  did,  though  the  return 
mould  be  adjudged  inefficient,  and  the  party  dtfchi  rgvd 
thereupon  of  his  imprifonment ;  and  the  court  below 
may  iifee  new  procefs  upon  the  indictment.  2  Hil.tii;;. 
P.  C,  210,  It  I J  1  Soli.  352:  Ccub.  z.  « 

If  the  Chief  Juflice  of  the-  KingN  Bench,  commit  one 
to  the  Marfhali  by  his  warrant,  he  ought  not  to  be 
brought  to  the  bar  by  rule,  but  by  Habeas  Corpus.  1 
Salk.  349. 

III.  In  extrajudicial  commitments,  the  warrant  of 
commitment  ought  to  be  returned  in  hxc  'Verba  on  a 
Habeas  Corpus :  but  w  hen  a  man  is  commuted  by  a  court 
of  record,  it  i\  in  the  nature  of  an  execution  for  a  con- 
tempt, and  in  fuch  cafe  the  warrant  is  never  returned, 
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$A/*£lc6.  The  fiufi!  of  imprifonment  muft  b  par- 
ticularly fet  forth  in  the  re L urn  of  the  Hjbtas  Corpus,  or 
it  will  not  be  good,  for  by  this  the  court  may  judge  of 
ic ;  and  with  a  paratrnm  hob  <? ,  that  they  may  eirher  dis- 
charge, bail,  or  remand  the  prifoner*  %  Nff/ljf&r, tjic \ 
Cro.  Jac,  54 j.  If  a  commitment  is  without  caufc,  or  no 
caufc  is  Ihcwo,  a  prifoner  may  be  dctivrrtd  by  Habeas 
Car  put.  1  Salk.  348, 

It  has  been  ajudged,  <hat  on  a  commitment  by  the 
Houfe  of  Commons!  of  perionp  fur  contempt  and  breach 
of  privilege,  no  court  can  deliver  on  a  Hahm*  C&rput: 
but  Holt  Ch,  J,  was  of  a  contrary  opinion.  2  ArvAk  {04. 
503*  See  this  l>iA.  liu  Bail  It:  Couimitmn  a  —  A  writ  of  er- 
ror maybe  allowed  by  the  King  in  fnch  a  cafe,  (£e.  and  it 
is  not.  to  be  denied  ex  debits  jujihie  \  though  it  has  been 
a  doubt,  whether  any  writ  of  error  lay  upon  a  judgment 
given  on  a  Habrat  Carpus,  2  Sttt  404.,  503.  ft  man  m2y  not 
bedclivered  from  the  commitment  of  a  court  cf  Oyer  and 
Terminer*  by  Habeas  Cm put ,  without  writ  of  error  :  and 
where  there  appear*  to  be  good  caufe,  and  a  deleft  only 
in  the  form  of  the  commitment,  he  ought  not  to  be  dis- 
charged. 1  Sate.  3  4  Si. 

for  a  fatfe  return  there  is  regularly  no  other  remedy 
againtt  the  officer,  than  an  action  on  the  cafe  at  the  fuit 
of  the  party  grieved,  and  an  information  or  indictment 
at  the  fuit  of  the  King,  6  MtJ.  00  :  J  Salt.  349,  But 
no  a£lion  lies*  until  the  ream  be  lilcd.  1  Salk.  352. 

As  upon  the  return  of  the  writ  the  court  is  to  judge, 
whether  the  caufc  of  the  commitment  and  detainer  be 
according  to  law,  or  againit  it ;  fo  the  omcer  or  party  in 
whofe  cuflody  the  prilciicris,  muft,  according  to  the 
command  of  the  writ,  certify  on  the  return  i  hereof,  the 
day,  caufc  of  caption,  and  detainer.   f'atfgb.  137* 

Where  a  man  is  committed  for  any  t-rime  either  at 
common  law  or  by  act  of  Parliament,  for  which  he  is  pu- 
nishable by  indictment,  a  return  that  he  was  committed, 
tilt  difMrgtd  bj  tbtttem?jt$  fW,  is  good*  But  if  the 
commitment  be  in  pursuance  of  a  fpecial  author:-. y,  the 
terms  of  the  commitment  muft  be  fpecial  and  exaflty  pur- 
fue  thai  authority;  and  therefore  if  it  do  not  appear  on 
the  return  to  have  been  accoiding  to  that  authority,  the 
return  will  be  had.  zEUl.  R,p.  £06,7. 

ft  fctms  10  be  agreed,  that  no  one  can  in  any  cafe  con- 
trovert the  truth  of  the  return  to  a  Hobeaj  Ctrpus3  or 
plead  or  fugged  any  matter  repugnant  to  it ;  yet  it  hath 
been  holder,  that  a  man  may  canfefs  and  avoid  fuch  a 
return  by  a&J&Uitng  tin.-  truth  of  the  matters  contained 
in  it,  and  fug  getting  ethers  not  repugnant,  which  take 
ofFthe  efreflof  them.  Cu.  Eli*.  B*l  ;  5  Ct.  71  b.  iNoni. 
P.  C  r.  15.  §  78. 

It  fecms,  that,  before  the  return  filed,  any  defect  in 
form,  or  the  waot  of  an  averment  of  a  matter  of  fafl, 
may  be  amended  ;  but  ihU  mu£  be  at  the  peril  of  the 
officer,  in  the  fame  manntrasit  the  return  were  originally 
what  it  is  after  the  amendment,  1  JVW.  10 z,  103. 

But  after  the  return  J*  lilcd,  it  becomes  a  record  of  the 
court,  and  cannot  be  amended.  1  Med.  102,  103. 

IV.  Upon  Tt:t  re  iufn  of  the  Hahm  C&pus  the  pri- 
foner is  regularly  to  be  discharged,  bailed  cr  remanded  ; 
but  if  it  be  doubtful  which  the  Court  ought  to  do,  it  is 
fatd  that  the  prifoner  may  be  bailed  to  appear  at  dig  in 
dim  till  the  matter  is  determined,  5  MuL  zz\  Style  16 , 


Uy  the  Petition  of  Right,  16  Car.  t.  tap.  ro,  already 
mentioned,  the  court  muft  within  tiiree  day*  after  the 
return  of  the  Hebeai  Gfirfitu,  cither  difcharge,  bail  or  re- 
mand the  prifoner.  But  it  feems  that  a  commitment  by 
the  court  of  King's  Bench  to  the  Marlhaffea,  is  a  re- 
manding, being  an  imprifonmcrtt  within  the  Aaluie, 
J  .1/,/.  2  2. 

Alfn  it  hath  been  ruled  ,  that  the  court  of  Ring's 
Benuh,  may,  after  the  return  of  the  Habeas  Cwpuj  rs 
filed,  remand  the  prifoner  to  the  fame  gaol  from  whence 
he  came,  and  order  him  to  be  brought  up  from  time  [b 
time,  till  they  (hall  have  determined  whether  ic  is  pro- 
per to  bail,  difcharge,  or  remand  htm  absolutely,  t 
3$o. 

And  though  in  doubtful  cafes  the  court  is  to  bail,  or 
difcharge  the  pr. r t y  on  rhc  return  of  the  Hair,/-  I  .7  , 
yet  if  a  perfon  be  convicted,  and  the  conviction  on  the 
return  of  the  fft\bfat  Carpus  appear*  only  defective  in 
point  of  form,  it  is  at  the  election  of  the  court  either  to 
difcharge  the  party,  or  oblige  him  to  bring  his  writ  of 
error ►  1  SalL  34S  :  5  M*i*  to,  zo. 

If  a  per  fort  be  committed  by  the  Admiralty  in  execu- 
tion, he  is  not  rcmovatlc  by  Hahstu  Cm  put  into  B.  R. 
to  a  n  Aver  an  action  brought  again  ft  hint  there  \  but  ic 
might  he  oiherwifr  if  an  a£iion  had  been  before  depend- 
ing. 1  Sttfi.  35  1.  Where  there  is  an  nelson  in  B.  R..  pre* 
cedent  to  the  King's  fuit,  on  whrth  the  party  is  out  011 
bail,  Habttit  Corpus  may  be  brought  by  the  bail,  6rV,  arid 
the  prifoner  turned  over;  though  this  was  greaily  op- 

polVd  in  favour  of  the  King'*  execution,  ibid,  35^. 
It  the  Steward  of  an  inferior  court  proceeds,  after  an 

Habeas  Ccrpat  delivered  and  allowed,  the  proceeding* 

are  void  ;  and  the  court  of  B.  R.  w\\\  award  a  ju}fff<deus\ 

and  grant  an  attachment  againll  the  fleward  for  the  con* 

tempt,  t      Car.  79,  26.      \  n   Ho  I  >:•  /  r       ; :.  s  J"u  Tpr  n  l j  s 

the  power  of  the  court  below,  fo  that  if  they  proceed,  k 

is  void,  and  (<tt am  ism  judtte. 

if  the  record  be  hied,  no  prm 

below  ;  but  where  a  record  b 

turned,  it  may  be  granted.  1 
A  Hahios  Corpus  turn  tevfti 

party  for  whom  granted,  and  a! 

tigriinlt  him  ,  (but  fee  pat.  12  G 

if  upon  the  rerurn  thereof  the  c  In 

the  caufc?,        it  is  an  efcape 

A  judge  will  not  gram  a  Huberts  1 


nd  on  a  Habtat  Carpm, 
We  can  go  to  the  court 
v  is  not  hied ,  or  not  re- 

t  moves  the  body  of  the 
caufes  depending 
\  20.  ante  \\)  and 
nh  not  return  all 


Jora  prnoner  io  touow  nis  luits;  but  tnc  court  may 
gr.mt  a  fpecial  fiabcat  Cwpni  for  a  prifoner  to  be  at  his 
trial  in  the  vacation -lirr.c.  lbia\  3.  And  the  court  may 
grant  a  Habeas  CV/aj  to  bring  a  pri loner,  not  in  pnfon 
on  execution,  out  of  prifon,  10  be  a  wunefs  «  a  trial ; 
though  it  h  at  the  peril  of  the  parry  fuiflg  our  the  writ, 
that  the  prifoner  do  no:  cfcape.  Style  1 19,  And  where 
there  is  no  collufion,  even  a  prifoner  in  execution  may 
be  brought  up  as  a  witnefs.  3  Burr*  14^0,  Iiut  no  perT 
fon  ought  to  take  out  a  Habca;  Ccrfttt  for  any  one  in  pri- 
fon, without  his  content  j  except  it  be  to  turn  hjm  over 
to  B,  R.  or  charge  hmi  with  an  .\£~Ucn  in  crur«.  2  L:i. 
A  man  brought  into  B.  R.  by  Habtas  Ccrpat,  fhall  not 
be  removed  thence  till  he  has  anfwered  there  j  fu  fhall 
be  detained  until  then,  and  after  he  may  be  removed, 
r  Salle*  350. 

A  perfon  is  tn  cuftoiiy  upon  a  criminal,  and  alfo  on  a 
civil,  matter  i  if  he  would  move  himfelf  by  Habeas  Cei put, 

there 

3 


Habeas  Coktus. 


H  A  B  E  R 


!  here  ought  to  be  b nt  One  Habeas  Cer/tvi  on  ihecrmvn  fide 
or  pica  fide,  and  both  caufes  arc  to  be  returned.  JHs.-/  Cy" 
J  3J-  If  there  be  judgment  againfta  defendant  in  the 
court  of  B.  R.  and  another  in  C,  tl.  on  which  he  is  in  ex- 
ecution in  the  Fhtt,  he  may  have  an  Hub f as  Corpus  to 
remove  himfclf  into  R,  where  he  mall  be  in  cutlody  of 
the  Mar  (hat  for  both  debts.  ZJvr,  I  31. 

Where  an  atliou  is  founded  on  the  cuJlom  of  London, 
for  a  thing  actionable  there,  and  not  elfewherc  ;  if  it  be 
removed  by  Huh  as  Co>pusr  a  pmrJtneL  mall  be  granted  : 
but  the  declaration  itfvlf  ought  to  be  returned  upon  the 
"Habeas  Ctipuu  and  then  the  court  will  fee  what  was  the 
caufe,  Etf:.  For  the  fpeciul  matter  and  all  the  proceed- 
ings are  to  be  in  the  return  in  shis  cafe  ;  as  well  a.  in  an 
action  on  a  by-law,  10  take  notice  thereof*  Carth*  75,76. 
Before  a  Habeas  Cor  pas  is  returned  tod  11*3,  u  may  be 
amended  ;  but  not  afterward*,  2  Lit.  Abi,  2. 

A  feme  covert  was  arrefted  in  Lmdm,  as  a  ^file-trader, 
and  did.  harmed,  by  a  judge  of  R.  R,  on  Habeas  Carpus, 
bail  bring  put  in  to  appear  in  B.  R.  The  next  cerm,  on 
motion,  thecoui  t  granted  a  ptvcmcndvf  affidavit  of  plain- 
tiff's eaufeof  aftion,  G3V.  being  made  ;  for  plaintiff  could 
only  proceed  in  Londwi.  Sre  Lavie  v.  Pkillipi',  3  Bur* 
1776;  wherein  the  rcafon  of  the proeeaend?  being  g tan ted, 
is  fully  difcuifed  and  determined. 

HABENDUM.  See  title  Deed,  IL  4. 

In  a  leafc  or  grant  to  two  pcrfons,  if  the  habendum  be 
to  one  for  life,  and  the  remainder  to  the  other  for  tiife,  this 
alters  the  general  implication  of  the  jointenancy,  which 
would  pafs.  by  the  prcmuTes,  if  the  habendum  were  not. 
2  Rtp.$$.  And  where  things  which  lie  in  grant  arc 
conveyed,  to  take  effect  barely  on  delivery  of  the  deed 
of  grant,  wkhout  other  ceremony ;  in  fuch  cafe,  if  the 
habendum  be  for  a  lefs  eftate  than  in  the  premif.es,  or  be 
repugnant  to  It,  the  habendum  li  void;  but  when  any  cere- 
mony is  requisite  to  the  perfection  of  an  efbtc  granted, 
and  not  a  bare  delivery  only  of  the  deed;  and  to  tlie 
e  11, ate  limited  by  the  habendum,  nothing  is  required  to 
perfect  it  ;  there,  though  the  babrudnm  is  of  a  tefs  cH^tc 
tfcan  the  premises,  the  habendum  (hall  Hand  good,  and 
qualify  the  cltaie  granted  in  the  premiffes.   z  Rep.  13. 

An  babcujfcm  may  not  only  qualify  what  is  granted  in 
the  premiCe* ;  bnt  it  may  alfb  enlarge  what  it  thus 
granted,  or  explain  the  premiues>:  though  the  haltndum 
it-,.  1 1  never  introduce  one  who  is  a  flrangcr  to  the  prc- 
nufies,  1  ?Wj  4. :  3  Ltxtt.  60,  \i a  bargain  and  fale  he 
made  without  expreffing  to  whom ,  although  it  were  ha- 
lendum  to  J.  M.  who  is  a  party  to  the  deed,  it  is  not 
good;  becaufe  the  habendum  is  only  to  limit  an  cllate, 
and  not  to  give  any  thing.  Gj.  £7rs,  5S5.  903:  2  Lit  8: 
If  one  thing  he  granted  in  the  prnnilics  of  a  deed,  ha- 
bendum with  another  thing,  which  is  not  appendant,  fife* 
this  other  thing  mail  not  jpifc  Hb  161 1  172.  None  can 
lake  by  any  deed,  who  is  not  named  in  the  premiffes  : 
but  though  an  cflare  limited  by  the  habendum  to  a  man  that 
is  no  j>flrtw,  is  void  by  way  of  eftate,  it  may  be  good  in 
remainder.  HJt.  3  I  > ;  Godb.  ^  1 , 

HABENTIA,  Riches :  In  fotnc  ancient  charters,  ha- 
fantes  btmhm  is  taken  for  rich  men ;  and  we  read,  Ntc 
Bex  funm  pafium  teanirat,  W  babe n tea  homines  quos  kmj 
&ctmm  fca  fling -men.  Mat.  eptgL  Ttm.  i.p.  100. 

HABERDASHERS.  If  any  perfrns  wot k  hats  with 
foreign  wool,  and  not  having  fcrved  an  apprentitefhip 
to  the  trade,  fcfe.  they  iliall  forfeit  the  goods  and  5  /. 


And  no  perfon  may  dye  any  caps  with  baric,  tjfr.  but 
only  with  copperas  and  pall,  or  woad  and  madder.  Slot, 
8  EJt%*cap,j*  None  fhall  make  hats  or  jeltt,  that  h.nh 
not  ferved  feven  yeats  wftk-maiits  i  nor  retain  any  but 
journeymen  who  have  lawfully  ferved ;  or  have  above 
two  apprentices  at  once,  and  thofe  not  for  lefs  than  fe- 
vtn  years  time,  6fir.  on  pain  of  5  /,  a  month ;  but  h<u- 
m&Urs  may  employ  their  own  children  in  the  trade  — 
And  the  ma  Iters  and  wardens  of  Hubtt  dajktrs  in  Londm, 
calling  to  them  one  of  the  company  of  Capper  1 ,  and 
another  of  the  HxU'mahn,  and  mayor;,  of  towns  and 
corporations,  may  learch  all  banns  and  punifh  them  that 
offend,  by  fines.  Stat,  1  y<u.  i.e.  17.  To  pretent  the 
exportation  of  kits  out  of  the  plantations  abroad,  which 
may  be  feized,  and  offenders  are  liable  to  500/.  penalty; 
and  for  regulating  the  trade  of  hat-maiing  there^  csV.  See 
Jhtt.  5  CiV*.    c .  2 a,  and  this  Dicl.  title  Navigst'm  A&f* 

HABERE  FACIAS  POSSESSIONEM,  A  judicial 
writ  tha:  lies  where  one  hath  recovered  a  term  for  years 
in  aflion  of  tfaffivKt  firma-,  to  put  him  into  pefikjfii&t. 
F.  N.  B.  167.  And  one  may  have  a  new  writ,  if  a  for- 
mer be  DOt  well  executed.  Mich*  21  Cat;  1 ,  B.  R.  A 
fhr.-riff  deliveied  pcflrfiion  in  the  morning,  by  virtue 
of  an  habere  facias  pej/fffinrm ,  and  fome  time  in  the  fame 
day,  after  he  Wm$  gone,  the  defendant  turned  the  pt^intrff 
out  of  poflt^fTion  ;  it  was  held,  that  if  he  had  been  turned 
Out  immediately,  or  whild  the  fherifFor  his  ofJkera  were 
there,  an  attachment  might  be  granted  againtt  the  de- 
fendant;  for  this  had  been  a  dillurbance  in  contempt  of 
the  execution  ;  but  it  being  fevera!  hours  after  the  plain- 
tiff was  in  pofleflion,  the  court  doubted,  but  agreed  to 
grant  a  new  hakrt  facias,  &jY.    tlWi,  321. 

If  the  fhertif  deliver  pofle flion  of  more  than  is  con- 
tained in  the  wrrit  of  ha\erc  facias  psjftfftQtttm,  an  aft  ton, 
on  the  cafe  will  He  agajnft  bi:n,  or  an  afliie  for  the  lands. 
Style  s^tf.  The  fherifi"  cannot  return  upon  this  writ  that 
another  is  tenant  of  the  land  by  right,  but  mufl  execute 
the  writ,  for  that  will  not  come  in  iflue  between  the 
demandant  and  him*  6  Rep.  51,  See  this  Diet,  titles  Eject- 
ntfstt :  Exentitw. 

HABERE  KACI  AS  SEHIKAM,  A  writ  directed  to 
the  IherilF,  to  give  fdfin  of  a  freehold  cllate  reco  v  ered  in 
the  King's  courts,  by  tjtfihnc  futr.x.  or  other  action.  Old 
Nat.  Br.  154.  The  fherifF  may  raife  the  pojje  tmut^tta 
in  his  nllituncc,  to  execute  tbefe  wrirs :  and  where  a  houle 
is  recovered  in  a  rett  .iction,  cr  by  ejedment,  the  merilF 
may  break  open  the  doors  to  deiiver  pofTefhun  and  feilin 
thereof ;  but  he  ought  to  fignify  the  caufe  of  hii  coming, 
and  requcll  that  the  doori  may  be  opened.  5  Rep.  91. 
This  writ  alfo  iflues  fometitnes  out  of  the  records  of  a 
fine,  to  give  the  cognifce  feifin  of  the  land  whereof  the 
fine  is  levied.  JFtJt.  Symb.par*  2.  And  there  is  a  writ 
called  Habere  Facias  Stifnaui,  ubi  Rex  habit  it  cnwttm,  diem 
flf  va/tuuii  for  the  delivery  of  lands  to  the  Lord  of  the 
fee,  after  the  King  hath  had  the  year,  day,  and  wane 
in  the  lands  of  a  perfon  convict  of  felony.  Rt*g,  Ossg. 
156.  See  title  Execvfioa. 

HABERE  FACIAS  VISUM,  A  writ  that  lies  \a 
divers  caf«  in  real  tcHons,  as  in  fimatdm.  &f.  where 
a  vursv  is  required  to  be  taken  of  the  {and s  in  controverfy. 
Reg.Jiti.  zb.  28,  fcrc,  F.  N.  B.  S.-e  title  jh»?. 

LI  AMI:.  IU;  i  .OX,  1'jom  Gu-m.  ihh,  Galium,  b"  Bo*<k, 
/^r.]  An  helmet  which  covered  the  head  and  [boulders. 
Bleujtt* 

HABERJECTS, 


HAB 


HAL 


HABER 1ECTS,  ttothrgeiJh]  A  fort  of  cloths  of  a 
juixtd  coiour,  mentioned  in  Magna  Cbarta  cap.  16. 

HABILIMENTS  or  WAR,  Armour,  uicni'ils,or  pro- 
viiion*  for  the  maintaining  of  war.  5  F.liz.  cap.x. 

HABLE,  1  r.J  A  lea  port  10*  n  ,  thju  wcrd  is  ufed  in 
Stat,  xj  H.  6.  cap.  3. 

HACIJ1A,  Aback,  pick,  or  innrumcnt  for  digging. 
Phi  it.  2  EL  3. 

HACKNEY  COACHES  and  CHAIRS.  See  Coach. 

HADBOTE,  Sax.]  A  recompense  or  amend*  for  vio- 
lence offered  to  pcrfons  in  holy  orders.  Sax.  Dicl. 

HADE  of  LAND,  Had*  m,.r.]  Is  a  fmall  quantity 
of  lan  J,  thus  rxprefl'ed  '.—-Sutfura  reddidit  in  maims  domini 
Juas  act  as  ten  a  ccutinentei  decern  felimes  &  anas  Had  as. 
Angle**  ten  ridges,  and  two  bade:,  &c.  Rot.  Cm;  Manet, 
dc  O  !<(6>i,  Anno  \bfac. 

HADERUNG  A,  Refpcfl  or  diltincVion  of  perfons; 
fr:>m  the  Sax.  Had,  Prrfana,  and  Arung,  honoured  and  ad- 
mired. L'  *.  E  the  lied. 

HADGONEL.  Sax.}  Seems  to  be  a  tax  or  mulcl. — 
Mtn.  An*. f>nr.  l.fcl.  302. 

HifcREDE  ABDUCTO,  A  writ  that  anciently  lay  for 
the  Lord,  who  having  by  righc  the  wardthip  of  his  te- 
nant under  age,  could  not  come  by  his  body,  the  fame 
being  carried  away  by  a  no;  her  prrJbn.  Oil  Nat.  Br.  93. 

HjErede  deliberando  alteri,  qui  ha- 

BET  CUS TODIAM  1  ERRiE,  A  writ  directed  to  the 
flicnrr*  to  require  one  that  had  the  body  of  him  who  was 
ward  to  another,  to  deliver  him  to  the  perfon  whofe  ward 
he  was,  bv  reafon  of  his  land.  R<g.  O'/g.  161. 

H.ER4DE  RAPTO,  Alio  a  writ;  fee  Raxifoment  cf 
Card.  Reg.Otig.  163. 

H.€REDlr*£TA,  I  he  next  heir  to  lands — Leg.  H. 
I.  cap.  "O. 

HiERETICO  COMBURENDO,  A  writ  that  lay 
again  it  an  Htreti.k,  who  having  been  convicted  of  btneff 
by  the  biihop,  and  abjured  k,  afterwards  fell  into  the 
fame  again,  or  fome  other,  and  was  thereupon  delivered 
over  to  the  fccular  power.  R  .V.  tf.69.  By  this  writ, 
grantable  out  of  Chancery,  upon  a  certificate  of  fuch 
conviction,  Hoetieks  were  burnt;  and  fo  were  likc*ile 
witches,  forccrcrs,  tsfe.  But  the  writ  de  barrcico  am- 
ruunJo  lies  not  at  this  day.  12  Rep.  93.  Stat,  zjCat.  2. 
c,  9.  Ses  :itlc  Ihrefy. 

IIAl'NE,  Danijh.  A  haven  or  port.]  Hat'nt  Courts 
are  granted  inter  alia,  by  letters  pjgent  of  Rich,  duke 
of  GUuc.  admiral  of  England.  14  A*g.  Ann*.  5  Edvo.  4. 

HAG  A,  Sax.  Metafia.j  A  houfe  in  a  city  or  borough. 
Dvnujday.  An  ancient  ammnmm  author,  expounds  baga 
to  be  a  houfe  and  (hop,  domus  cum  Jbya:  and  in  a  bot.k 
which  belonged  to  the  Ably  <f  St.  AujUn  in  Cantnifv, 
mention  is  made  of  bagan  monacbii,  %fc.  See  Co.  Lit.  56. 

HAGIA,  Sax.  Heeg,  melted  into  bay,  whence  .  j 
A  hedge  Mm,  Angl.  Htm.  2.  p.  273. 

HAIA,  An  hedge:  fomeiimcs  taken  for  a  park,  fre. 
enclofed.  Brad.  l.tb.  2.  c.  40.  And  baicmint  is  ufed  ior 
a  hedge-fchce.  Rot.  inq.  36  Ed.  3. 

HAILS  HOT.  They?a/.  3  Ed.  6.  againft  (hooting  of 
Flv.i-SUt,  or  more  pellets  thin  one,  by  any  perfon  un- 
der the  degree  of  a  Lord,  fie.  U  repealed.  Stst,  0  ^  7 

ir.  3.  c.  13. 

HAIR  I'OWDER,  Not  to  he  mixed  with  lime,  ala- 
ballcr,  &k,  under  penalties,  by  Stat,  4  0V«,  2.  e.  14* 
Vide  Starch-pvwder. 

Vol.  I. 


HA&E,  A  fort  of  f;ih  dried  and  Uicd  ;  h:nc?  t*ic 
proverb  obtains  in  Krnt,  A.  dry  as  a  Hair.  Parccb.  Jmif. 
575  ■ 

HAKE  I  ON,  A  military  coat  of  defence.  Walf.h 
Ed.y 

HALF-BLOOD,  Is  no  impediment  to  il/'e.vr  cf fee 
ftmple  lands  of  the  .*">:•«,  or  to  £g*itus*  Of  in  defcent  of 
efiatcs  ta  /:  but  in  other  cafes  it  is  an  impediment.  Admi- 
nillration  is  grantable  to  the  Htif  EL  ,/  of  the  deceafed, 
as  well  as  to  the  whole  bloorl ;  and  Hal/JBM  mall  come 
in  for  a  Qiareof  an  intriHa-'i  perfenal  c'.au;,  equally  with 
the  whole  blood,  they  beingoext  of  kin,  in  equal  degree. 
Style  7 4:  I  f^'ent.  307:  Stat.  22  Car.  1.  e.  10.  See  mte| 
Dffetttt '.  Exreiitot . 

HALFENDEAL.  The  moiety,  or  one  half  of  a 
thing;  zifa>din*.l<c.!  \i  a  quarter,  or  fourth  purt  cl  an 
acre  of  land,  (sfc. 

HALF  MARK,  Dimali*Jtimri*,J  A  noble,  or  fix  (hil- 
lings-and  eight-pence  in  money.  If  a  wrii  *f  rtgbt  is 
brought,  and  the  feifin  of  the  plaintitf,  or  his  anceth«r, 
be  allcdged,  the  feifin  is  not  iraverf.»ble  by  the  defendant, 
hut  he  muft  render  the  Ha'f  Ma*k  for  the  inquiry  of  the 
feifin  :  which  is  as  much  as  to  fay,  th.it  though  the  de- 
fendant (lull  not  be  admitted  to  deny,  that  tht  ptaimiiF 
or  his  anceAors  were  feifed  of  the  land  in  qurilion,  and  to 
prove  his  denial ;  yet  he  may  be  allowed  to  tender  half  <t 
mark  in  money,  to  have  an  inquiry  made,  whether  the 
plaintiff,  6/r.  were  fo  feifl-d,  or  not.  F.  N.  8.  5  :  OU  Nat. 
Br.  26.  But  in  a  writ  of  advowfon  brought  by  the  King, 
the  defendant  may  be  permitted  10  tr«verfe  the  feifin,  by 
licence,  obtained  from  the  King's  feijeant;  fo  that  the 
defendant  (hall  not  be  obliged  to  protter  tae  Htdf  Merk* 
ere.  F.  N.B.  3t. 

HALF-SE \Lt  Is  what  is  ufed  in  the  Chancery,  for  fcal- 
ing  of  commiifions  to  dtle^attsy  upon  any  appej!  to  the 
court  of  delegate*,  cither  in  c^clcfialtical  or  ttariee 
caufes.  Staf.  8  EHz.  c.  5. 

HALF  TONGUE.  See  Mrd.-rta,  Lin^.r,  as  to  pleas 
and  trials  of firogrnn,  and  titles  fury.  Tiial. 

HALKK,  From  Sax.  Hcr.lt,  i.e.  ./. •.,•■•«;.]  An  holej 
fecktng  in  every  Haike,  l£e. 

HAi-L,  Lat*  Hallo,  Sax.  HfaH.]  ^Vas  ancieotly  taken 
for  a  manfion-houfe  Or  hahi:ation,  being  men'ioned  as 
fuch  in  b*.m?Jda\y  and  other  records;  ind  this  *ord  is 
iLiainod  in  many  coun'.ics  of  l. n. ^  tlpecUlt)  in  the 
j  county  palatine  cf  CW«,  vvhere  a. m  A  c\ cry  gentleman 
of  quality's  f*at  is  called  a  II  ft 

HALL,  on  COMMON-HAI  Jbtrt  ia  a  Ccmmm- 
Hali  tor  eleftiog  a  mayor,  Ihcrtjr*,  a^.J  otner  officen  of 
the  city  of  L»*<tot,  aillmblcd  at  Gmld-UM  by  the  Lord- 
Mayor.  Otd.  7  It".  3. — Sec  uUe*  i.':i/ora;tu/i :  L'.rdvi. 

HALLAGE.  Toll  p-.id  f^r  goods  or  merchandize 
vended  in  a  hall\  and  panicularly  applied  to  a  fee  or  toll 
due  lor  cloth,  brought  for  la!c  to  Lla  k.ull  ti.iH  in  Lon- 
dan:  Lords  of  fairs  or  raatkci>,  siu  entitled  io  thitfee.  6 
Rep.  62. 

HA  LLAMAS,  The  day  of  All  Hallos  or  All  Sah:>t 
viz.  Nii-ember  1.  and  one  of  the  crof*  quartet*  of  the  year 
was  computed  io  ancient  writings  liom  haliutr.as  to  Cut:, 
die  mas.  Comcl. 

HALLAMSHIRE,  Apartcf  the  county  of  York,  an- 
ciently fo  called  in  which  the  town  ol  Sbejjifh  it  .._>.  ^ce 
fat.  21  Jac.  I.e.  2$. 

4  M  HALLMQTE 


HAL 


HANS 


IkXA  M 01" E o  k  1 M  L MM OT  E,  Sax.  H<elK  i  e.  AaTa, 
&  Grstyt,  Convents]  That  court  among  the  Sax**?, 
which  tvc  now  fait  a.  court  baron  i  and  [he  etymology  is 
from  the  meeting  or"  the  tenants  of  one  W/  or  manor, 
'i'  .  rame  is  Hill  kept  up  in  lirvcral  places  in  J£tyefwdjbi/c\ 
and  in  the  record*  of  Hmfird,  this  court  is  entered  as 
fallows.        Hereford  Putatium,  nd  Halimot  rVv 


ik  *«//,  where  I  hey  held  theircoum,  which  was  alfb  railed 
FoJlmvit  and  Hdm^te  s  Hut  the  word  HalmWt  is  rather  the 
lord's  court  hc!d  within  the  manor,  in  which  the  differ- 
ences between  the  tenants  were  determined.  See  /.. -v.  Bm, 
j.  tap.  to 

HALYMOTE,  It  properly  an  botycx  ccclefraftieaf  court: 
tu4.  there  is  a  court  in  LeadMj  formerly  held  on  rhe  Stta* 
day  nfvi  bcfoic  St.  Tfama/i  day,  called  the  bclyjntfi,  or 
/•<j/jr  our/,  Cirrj,:  Sanftiinittus,  for  regulating  the  bakers  of 
the  city.  tsfi-.  Bfobist.  See  title  London* 

HAL  YWERL FOLK,  IfrhiMrlfati,  or  people  who  en- 
joyed  lands  by  the  Service  of  repairing  or  defending  a 
chuich  Gr  fcputchie ;  for  which  pious  labours  they  were 
exempt  from  all  feodal  and  military  fer vices.  ]t  did  ftg- 
fiify  huh  of  the  province  of  Durham  in  particular,  as 
held  their  lands  to  defend  the  ccrpfe  of  St.  Cztli&crt  \ 
and  who  claimed  the  privilege  not  ro  be  forced  to  go  out 
or  tlu  bilhopriek,  either  by  the  King  or  Bifhop.  HiJI. 
D. '.,  hi.  cud  1-rm-ta/ii $>uc./trr,  i  749  :  M*».  Asgt* 
i9  513:  hlmnt. 

HAM.  A  Saxtft  word,  ofed  for  a  place  of  dwelling; 
a  village  on  own:  hence  the  termination  of  fome  of  our 
town*.  as  Ifafiirrji&em,  Isutki^bam^  l$e.  Alio  a  home 
clofe,  or  little  narrow  meadow  is  called  ham.  Rhunt* 

HaMBUNG  oa  HAMELING  of  DOGS,  The  an- 
cient term  ufeJ  by  fc,  rettery  for  txprditathr**  MettwttoJ* 

HAiMM'RGH  COMPANY.  This,  the  oUeft  of  o»r 
Iradicg  Companies  and  heretofore  more  ufually  called 
f&rflftpf*  s}.iVfuii>n>\i,  took  warning  from  the  repeated 
complaints  made  or  their  monopoly  (the  Jaft  of  which 
w,ia  in  1661)  and  facilitated  the  a ri million  by  private 
]  gulations  made  by  rhrmfekes.  Add  to  this,  it  was,  like 
the  ffi/J.Aa'i  Ray  Ccmj/itty  without  any  parliamentary 
f^nfiion  ;  and  had  not  been  able  even  during  the  reign  a 
o'  Cb  vittW.  andjftwf'jll.  to  protect  its  cxclufWe  pri- 
v  i  leges  again  (I  the  I-' para  EC  id  vent  u  rets,  See  Rec  i-a* t  Laiv 


J  MMESECKEN.  Bur^ 

in?,  lv j;  by  Or.r  ^ ril i l  r»:  lav 
Si t ■/..*/  to  i  his  day.  4  CYa?4 

HAMFARE,  B teach  of 
,i\  in  It  Vitus  H.  1,  c.  80*  5 

HAMLET;  HEMEt; 
Hum,  i.e.  Domui,  and  Ge, 


ufe  break- 
as  it  is  in 


1  a  houle.  Ei 


AMPShL,  From  the  Sax, 
,  Let,  Membrum*]  A  little 


0a7  of  a 
i  VaJ.  3. 


to  be  the  leat  of  a  freeholder.  Sev;ral 
ii  hnvc  b&friiiSi  as  there  may  be  fevcral 
^rilh  i  and  Come  particular  places  may  be 
,  or  ba>.iht%  the  ugh  not  out  of  the  county. 


FMMSOCA  i>tt  HAMSOKEN.  See  Hwf<fo*+ 
IIANAPER  OfFICE.  One  of  the  officei  fo  called,  he. 
longi  ng  to  the  Court  of  Chancery*    Writs  relating  to  the 
I  btilinefiof  the  and  their  return?,  were,  according 

I  to  the  uxnplictty  of  ancient  times,  originally  kepi  in  an 
hamper,  in  iwvtfrtrw-  and  the  others,  relating  to  fuch 
I  matters  wherein  the  Crown  h  immediately,  or  mediately 
concrrtiedj  were  preferred  in  a  littte  fack  or  bay.  iit  - 
W  iagi ;  and  theme  hath  ar'rfen  the  ditlinclion,  of  the 
Hanaptr  OJ&t,  and  p*tty-la%  office,  which' both  belong  to 
the  Common  Jaw  Court  in  Chancery-  3&WJW.49.  See 
j  title  Cbaiftft^f, 

HANrDBOROW,  A  forety  or  tnanual  pledge,  b  e.  in 
I  in feri or  undertaker \  for  b&utb*W&  is  the  fuperjor  or 

If  im>  |M  AND  OUT,  Is  the  name  of  an  unlawful 
I  Gttmt  now  difafed,  and  prohibited  by  Ilatute  ^. 

HxANDFUL,  In  mcafurinj,  is  four  inches  by  the 
(Undard.  A'.-ro  53  U.  S\  K  ^. 

HANDGRITH,  Krom  Sax.  /Y?Wr  manui,  aod  Gritb, 
lJeat:e  nr  proieclrost  given  by  the  King,  with  his 
I  o*n  h-iPid.— L 1. 

HAND-GCJN,  An  engine  to  deflroy  game*  Stat, 
lit  a.      See  tit  le  Gnnt<. 

HAND-HAB&ND,  A  thief  caught  in  the  very  fifi, 
hi^lrvg  the  goods  Hulen,inhis  hand.  Leg*  Hen.  i.ea/>.^g  : 
8 rati.  f'tL  3.  fr*8.  z.cap.%,  32  fst  35  :  f'/eiaiii.  1.  et 
See  Backhand?. 

HAND- WRITING.  See  Hmilitn&  \  BvifaXe. 

H  ANliY- WARi',  A  kind  0/  cloth.  Strt.  4  rjT  5  pt.t 
&  M,  f.  c. 

HAN*  l  W[T1-:  alias  HANG  WIT.  From  Sax.  Haagaa, 
Le.  fufpendere,  &  ttw/f>  mul^tanj  A  liberty  i;jaiitcd  tua 
p?rfon,  whereby  he  is  quit  of  a  fdon  or  thief  hanged 
without  judgment;  or  eicuped  out  of  cu.'tjjy.  A? 
We  read  it  interpreted  to  be  quit  dc  faro* ptmiti  font /.r. 
rtn&i  te  fier,  L  e,  without  legal  trial  :  and  el  lev  here,  twist  a 
pn>  latitat  pr&hrjtith  cxigtniiaaifitfptttfttvtitlapfo*  And 
it  may  f:£jni/y  3  liberty,  where  by  a  lord  challenges  the  for- 
I  feiture  far  htm  who  hangs  himfclf  within  the  lord^s  feo. 

IiAMG,  A  term  for  cuftomary  labour  to  be  done  and 
(  performed.  .\Ln.  A>t«<  row.  2.  p.  264. 

HANP-ER  oa  HANAPKR,  /WWw.J  The//«^- 
/rrof  the  Ctmw>y\  it  feenas  10  be  the  fame  1%  fiftm  ori- 
ginally in  the  Latin.  10  A'.  2.  e.  t-  Sec  Slanaper* 

HANSE,  An  old  G&6fci  word  J  A  Society  of  M  >  - 
eh/urn,  for  the  good  ufage  and  fafe  paflage  of  merc-i<tr>. 
dife  from  one  kingdom  to  another,  The  Ha  ufe  or 
moeittowti Jheieta&j  was  and  tn  part  yet  is  endowed  wifh, 
many  large  privileges  by  Princes  within  their  icrritnrt  5; 
aftd  had  four  principal  fears  or  Xtapfu,  where  the  Aifnah}t 
or  Gcraan  and  Batch  merchant^  being  the  founders  of 
this  ibcietVj  had  an  eififccfol  houia:  one  of  which  was 
here  in  Lea  Jon,  called  the  Sutft&mf,  Qt&ffa!*  Index  <id 
Ti.-C.-Hy .  Hi?6o  /(,:.}::, :. 

HANo  TOWNS,  Probably  from  the  German  Haxfk, 
i.  e,  Sx-ietas* 

Towards  the  miJJle  of  the  thirteenth  century,  the 
nations  around  the  Rxltitk  were  extremely  barb  a  ro  its,  and 
inftJkd  that  fea  with  ihcir  piracies:  this  ubitged  the 
cities  of  Lvbtch  and  Hftmhur^  foon  after  they  beg  in  ro 
open  fome  trade  with  thclc  people,  to  enter  into  a  leagae 

of 


HANS-  towns* 


II  A  R 


of  mutual  defence*  They  derived  fuch  ad  vantages  from 
this  union,  that  other  towns  neeeded  to  ihcir  coo  fedcracy, 
and  in  a  fhort  time-  f^Ary  of  rhe  moil  considerable  cities 
fcanercd  through  thole  vaft  countries  which  llrcrch  from 
ihe  bottom  of  the  Baltiik,  to  C7,£av  on  the  iMw/r,  joined 
in  the  fimous  ILvftatu  faga*,  which  became  fo  formi- 
dable, that  its  alliance  was  courted,  and  its  enmity  dreaded 
by  the  greased  monarchs.  The  members  of  this  powerful 
aliWiatkm  formed  the  tar Lt  ty  tfemgric  plan  of  coinincue, 
knnwn  in  !f:v  i: 'iridic  ai-c*.  and  conducted  it  by  common 
lawi  enacted  in  their  general  aflrmbEit3.  RuhtrtfiiSi  Hijt\ 
En  p.  Cbm\  V,  I  K79,  80.  See  hi.  ft*  336. 

HANTELODE,  Anarreil,  from  the  Germ,  Haur,  an 
hand,  and  (tad*  i  e.  laid :  matwi  imrtdji? :  As  arrells  are 
made  by  laying  hold  on  the  debtor,  Ssfo 

H-P,  IV,  ##*r,  i.  t.  &frr*,  to  efcett.-]  Ia  or  the  I 

f.-.nu  ji _*:  LJui'.li-  -u  v.  i  ll  ^  in  ihc  /' »  .  /• :  a,  to  '.■.■;>  the 
ren:,  w  here  partition  being  mad*  between  two  parcene rs  | 
and  mtire  land  allowed  to  one  than  the  other,  foe  ihat  has 
moft  of  the  land  charge*  it  to  the  other,  and  fhc  hstps  the 
rent,  whereon  allife  is  brought,  -jfr.  This  word  is  ufrd 
by  Littktw,  where  a  perfon  hnffiilt  the  pofleflion  of  a 

KAQL "K,  A  J i tt!e  hand  gun,  prohibited  to  bcaTed  hy 
J?,?tf,  53  /A  0-  f.  6  :  2  iJ*  3  6.  t/if\  14.  1  here  is  the 
L.f:'  bw-it  or  baa:'*)  within  thole  a&s.  Sec  tides 

j  I  f.vs  :  1  •  . 

HAQUEBUT,  A  bigger  fort  of  hand  gun  than  the 
1  a  p,  from  the  Teuton^  taraf  ttHjfi  ;  it  U  other  wife  called 
en  batqutr&ttfit  vulgarly  a  ha^&ut.  See  AWj.  2^3^.  6. 
f.  1  4.  t  4      e  />.  ^  M.  t.  i,  and  titles  Ar*u\  Gttms. 

H  AKATIUM,  i/rora  the  Fr.  Haras.'}  A  race  of  horfes 
end  marcs,  kept  for  breed  ;  in  lomc  pans  of  Ei>«Ifind 
termed  a  ftud  zf  mnrti.Qt.  Spt-'m,  (Ziefc 

HARBINGER,  An  »ffi*«r  of  the  King'*  houfr,  Erie, 

HARBOUR*  an  a  HAVENS.  Upon  the  principles  of 
our  constitution  ivhkh  places  the  Executive  lower  in  the 
hands  of  tlte  Mjnarch,  the  King  has  the  prerogative  1  I 
sppoinring  /"t?;/and  ffaiwtsor  fuch  places  only,  tor  per- 
/jns  and  inert  handife  to  paJs  into  and  out  of  the  realm, 
as  he  in  his  wifdom  feems  proper.  Ey  the  feodat  law  all 
navigable  rivers  and  hnvtus  ivarc  computed  among  the 
wa&i  and  were  tubjrft  to  the  Sovereign  of  the  State* 


had  a  right  to  lade  or  dikharg 
part  of  the  haven  r  whereby  tl 
was  much  impaired  an  J  diimrt 
ing*  in  obfeure  and  pnv 


,  •  -  id  mif 
Lit  1  tf$orrrJ 
xdoftnt  I.ird- 
ccsfioned  the 


r  £/,'£.  f.  It  :  13  ir"  i.ifVr.  2  r.  1  1  4  1 4  5  whi.h 
enabled  the  Crown  by commifitm  to  nttrrtain  the  Kfnits 
of  all  Ports,  and  to  atHgn  proper  Wharfs  and  Q^ajj  in 
each  port,  for  the  exclusive,  landing  and  lading  of  mer- 
chandize.  t  Ccttm.  264.  r,  7.  Sec   furtra'r  rJili  D^.  tit, 

B/theAVr.v.  19  C,tn.  2.  e.  22t  If  any  mailer  of  a  (t.-p 
fhall  call  out  of  any  lbip»  riding  in  any  haven,  irV,  any 
balhtt,  but  only  on  land,  where  the  tide  never  flov\s 
nrruns,  he  may  be  fined  fey  the  juflices,  nrt  mcr= 
5  !.  norlefs  than  \os>  As  Toon  as  «ny  Ibip  fijall  H  funk, 
Jlraidcd,  or  run  on  fliore  in  any  Imrbevr^  EsV.  or  be  brought 
or  drove  inf  or  be  there  in  a  ruinous  condition,  and  there 
be  [uttered  ro  remain,  and  the  owner  lludi  biijin  to  carry 
away  the  rigging;  on  fitmmoifs  of  the  oA-ner,  or  tcrsi* 
mander,  a  juUice  may  ff  ize  the  fhip.  Sv.  and  by  i-ic 
thereof  raifc  money  to  clear  fhc  tarbwr* 

Many  other  ails  of  parliament  have  bsen  made  for 
repairing  and  improving  p.vrnctilar  barfot&i  ^nd  birxrns 
of  this  kingdom;  fuch  fiats,  13//*  b...  7  t  a/ 
H.  %.  <■  z\\  relating  to  the  httvtui  and  ports  of  th>nwtt{}* 
Psrtfnttuth,  Fdmtftki  trc-  in  Qswjl&i  ^  Cc>,;w«j/; 
and  none  fhall  labour  in  :>n  works,  near  riier>  uf  a  hole 
Lot  fhall  prevent  the  fall  of  tknes  and  crarel 


:>citn 5  thereof. 


Mcniionsd  in  Dw/Jujf  and  by  Sfiefautai 
ee  title  Ga*tf* 

i.  If  anv  vintner,  akhoufe  keeprr,  ":'V  in 
crmil  any  bartitJ,  or  common  women  to 


gllres  of  the  realm.  F.  N<  ^.115:  D*p.  9,  56.  There- 
ii^e  a^  early  a*  the  rtign  of  king  we  find  fh'.ps  | 

Jetted  by  ihe  King's  cfticeis  tar  purung  in  at  a  place  thit  1 
w&s  not  a  legal  pe  rt,  M*dx,  fli/f.  Ex&.  5^0.  Thefe  Jegsl 
ports  were  undcubu  Jly  at  fiiit  aiug^cu  by  the  crown  j  . 
iincetoeach  of  them  a  court  of  porcmoce  b  iocidtnt,  the. 
jurifdidUon  of  which  muni  flow  Irom  the  10) 0]  amhonty. 
4  lafl*         Thcfrfflf  fitff)  of  the  icj  arc  ^io  re'erred  hoi 
a*  well  known  ai.d  elUbliftied  hy  j  at.  4  H*:n.  4,  e.  20, 
which  prohibit*  the  landing  elfewhtre  under  pain  of  con- 
fifca tion  :  and  the  <W.  1       ■      »  t,  recites  th^t  the  i 
i>rfnchifc  of  Itclmg  s»<3  dhcliai^ing  had  btcn  ffcquently 
granted  by  the  crown.  -  , 

But  though  the  King  had  a  power  of  granting  the 
franchife   of  havens  and  ports,  yet   he  had  not  the 
power  of  rcfumption  Or  of  narrowing  nnd  confining  j 
\heii   limits  when  once  eJubiiihetl  ;   hot  any  perfon 


be  converiajit  or  jioue  mere;  ti»e^  mail  oe  tta.me  u>jm- 
prtfonitoeatj;  and  alto  the  wumcn  i&dkttwi*  iJ'^.J- 
23.  ^ec  title  bank*. 
liARNlibS,  Fr.  flffwm]  Siftnrlle*  all  warlike  in- 
(Irumcnts,  ffvi'trf.  P'  :  M*u.  Puns.  The  tackle  or 
rWtiire  of  a  thip,  ww  alio  called  Lsim  J>  or  W^jw.  PL 

HARO,  MARUON,  An  iw/g  af:cr  lek-ns  and  ma?e< 
fadors;  and  the  original  of  this  Jcmaar  dt  bm*  comes 
from  ihe  Ntrm&U.  Cnjinm.  ib  N^tnauy  i.p.  104. 

MARPlNti-lKONii,  Are  iron  inJlrumeius  for  the 
(biking  and  taking  of  W bidet :  And  thulV  that  lli  lkc  itsc 
Jilli  with  th?m  are  called  H&pinicrs  c*  fi.nja  tit/j.  Much, 
})&.  Stt  tities  Fijh,  Fip>*ru>  aid 

tHRRIH.RS,  Hmttli  ca*&&  Small  hounds,  far  hunt- 
ing tbe'tef:  Anciently  lever**!  pcrJonb  he:d  Utids  ol  ihe 
Kings  by  Lhe  tenure  and  ferviur  of  keeping  a  pack  of 
liwhs  and  bm tiers.  Cart  la  Ed*  I. 

4M2  iiAr  i; 


HART. 


HAY. 


HART,  A  fta«T#  or  male  Jeer  of  the  forcft  five  yean  oJJ  I 
comnWit ;  and  if  the  Ki»;4  or  Queen  do  hum  any  fuch, 
and  h:  eft  ape  njtve,  then  he  is  ca>lcd  an  HartRvyah.  And 
where  by  rh^  hunting  be  ii  chafed  oat  of  the  forcir,  pro- 
clamnuan  i*  ufitslly  nude  t:i  the  at'jaccnt  places  thst  in  S 
rep  ird  of  the  diverfmn  the  bt?a  Lt  bath,  afforded  the  King  I 
or  Qfl^en,  none  lhall  hurt  nr  hinder  him  from  reus'iitu^  , 
U>  nte  fine  it  ;  and  th^n  be  ii  called  «  f//ij  ^^c/  pnttlaiawA.  1 
Afc*****,  feyjl  *m  2.       4.  I 

HAK.VE6T  WOkkMEK,  May  be  lkenfed  by  juf- 
flto  of  pvace  10  go  in  10  other  Ct*»untit3  to  wr.rk,  £sV . 
iVi?/.  13       ]  4.  Car.  2.  c.  12-         tide  Lulvuttri :  Atfr  : 

f  I A  ^  T  A  FOR  CI,  A  fh:tld  of  braw  r i\.r  *■  A .  &rti # 
4jo, 

HATCHEST  Certain  dams  mad*  cf  clay  and  earth, 
in  prevent  the  water  ifTitin*  from  ihr  work*  and  tin 
wall  it;  in  CcrmvsfK  from  running  into  the  frefh  riven: 
And  the  Tenants  of  feveral  manors  there,  are.  bound  to 
do  certain  day*  work*  it  frnt  -hn,  or  ba&ka*  Stat.  27 
ffot.  8  e.  23.  And  from  thatch,  gate,  or  door,  feme 
ho uft; 5  Btuate  on  the  highway,  near  a  common  g«te,  *r« 


J** 
pa 


annually  Irccnfed.  iiee  tit.  5nr.-*/j.*—- The  /?.if,  27  Gn>. 
r.  1     regulate*  tire  importation  *nd  exportation  of  tar, 
and  bare  and  coney  kins  and  goats  wool  .—Sen  title  I*V 

Ittti/ifistrs. 

IJAUR,  From  (he  Fr.  //^  .]  E?atrft&       JSK  ut,  r6, 
ttAUTKQNER,  Bm+liricnfptJ]  A  man  armed' with 
4  cojt  r.f  mai].~C£j*/vT  Gatfritli  fit  DmUn,  l<Pttfi>  U>  3, 

H  AW,  A  fitail  parcel  ol  land  fo  called  in  }^-nt ;  as  a 
B*tnjtba*ui  cr  Btnxiuiza,  lying  near  the  houfc,  and  iaclofed 
for  thole  ofe*,  S'nx\  Di3-  But  Sir  Eihmd  C<sktt  in  an 
•SClCnt  Hea  conccrnine  Fc-jrr&.tm  io  J&rt,  fay  a  Naivct 


HA  WG H  0*  HUWG  H,  A  green  plot  in  a  valley  j 
4  wnrJ  ufed  in  the  AV/£  of  England.  Cam <L 

MAWQRiflK  alias  HAWUERT,  Fr. K. e,  Z*nr<3.]  He 
who  held  l^nds  in  Ftaxcz  by  finding  a  coac  or  fhirt  of 
msil,  ;rfd  co  be  ready  wiih  h  when  he  fhati  bo  called,  wa* 
f^id  to  have  haubenicum  ft athin^  Fir/  Haubeft :  and 
Hiit/£rT$,  svnh  our  unceliors,  had  the  fame  fig ntii cation, 
and  fo  u  fven«  to  be  ufed  in  the  lint,  13  Ed.  J.  uus.  6. 

H  iWKS.  The  iteming  cf  an  kiftok*  or  concealing  it, 
after  proelamaiion  rn^de  by  thcilierifif,  h  felony  w  ith  cler- 
gy :  But  this  extends  only  to  fonej-winged  lltczvh,  of  the 
kind  of  falw.}  ;  and  not  to  gt/s  bamks  or  Jfra-irtnv  fawkti 
Siftis.  34  E4+ 1*  e.  22  :  37  E*t.  3.  f.  19  t  3  //r/?.  97.  None 
fhall  kill,  or  ftare  away^  any  haivi*  from  the  eovcrta  where 
they  ufcto  breed,  on  p^in  or"  to/,  to  be  recovered  before 
joHtces  cf  the  peace,  and  divided  between  the  King  and 
pjxfecuccr,  Stat.  11  Htn.  7.  caf*  If,  A  &dtdf  taken 
-up,  mult  be  cielivered  to  the  fhcriff,  if  ukeo  up  by  a 
me  in  perfon  to  he  proclaimed  in  the  towns  of  the  goun- 
r>  W.\  An  adian  of  trover  and  converfion  lies  for  an 
iLiiuH  TteiatmeJt  and  which  m.iy  be  known  by  hervervels, 
btllst  6ft?-  Sec  further  ittte  Gturx. 

HAWXERS.  Thofe  deceitful  fellows  who  went  from 
pljce  to  place,  buying  and  felling  brafi,  pewter,  and  other 
gncds  and  merchandize^  which  ought  to  be  uttered  in  open 
■Barker  wtie  of  old  (o  called;  and  the appeJlauan  feems 


to  prow  fsnm  ihfrr  un "rr tatn  wandering,  like  pepfoni  that 
tvith  Ha.M  fq<k  I  heir  £a  me  where  they  can  find  it.  They 
are  mentioned  in  Sw,  33  r7^i»,     r^.  4., 

I  [UVKRRS,  FED  LA  k  3  aw  p  PETTY  CH  \PMEN, 
arc  fuch  perfons  as  travel  from  town  to  town  with  goods 
and  merchandize,  and  are  under  the  control  of  Com  mi  f- 
fioncrs  who  arc  to  licence  them  for  that  purpofe  under 

Trader*  in  the  linen  and  woollen  manufactures,  f«nd- 
ing  their  goods  to  markets  and  fairs,  and  felling  ihtni 
by  wholefalc ;  makers  of  goods,  felling  thnfe  of  c^ejr 
own  making;  and  maker?  and  (filers  of  Evgjtjfr  bonc- 
facc,  going  from  hnufe  to  houfe,  arc  excepted  out  of 
the  acts»  and  not  to  be  taken  as  Htfwktrs,  Si&tr.  5^4 
Am.  c.  4:  +  do*  1.  e.  6- — and  fee  jlat.  29  Gw.  3,  c.  26* 
i  20. 

Hawkers  of  news  paprrs,  pamphlet^  tVf .  are  cxprefXy 
excepted  in  the  flatutei  from  the  provifions  arij^  rrgul.i. 
lions  applied  to  other  hawkers — Sec  tiitej  N^-zut-fapt-i it 
■  '  ■■:  ' ;  .  Theater,  29  Ge».  3  t.  26,  directf  that  Hatvi* 
r.j.',  Pf, liars,  &c.  ihall  pay  4  duty  cf  4  A  year  for  4 
licence  for  themfrh'es  and  4/.  more  for  every  beaft  em- 
ployed by  them. — lieforc  obtaining  this  licence  each  of 
them  i*  to  produce  a  certificate  ligned  by  a  clergyman 
and  two  reputable  inhabitant  in  his  place  of  reiidence  of 
his  good  behaviour.  *t§  3.  c,  6,  7. 

Selling  one  parcel  ot  ft ik  handfcerchiefj,  mail  not  make 
a  man  a  hawker  or  pedlar.  Hmr.  6C9. 

The  faid  Stat.  29  Gti.  3.  c.  ao  ;  alfo  provides  that  fuch 
hawkers  mall  not  ft N  their  things  by  aucuon  ;  that  th* 
words  LUcnfai  Hawtkr  mall  be  marked  on  all  packs,  boxc^, 
waggons,  mop?,  and  handbills  ufed  by  fuch  hawkers  on 
penalty  of  10/,  a  like  penahy  is  impofed  on  tinlicenfed 
hawkers  fo  marking  their  pacEts,  13 c*  §§  8,  9, — Hawkers 
Idling  fn-,u<rgled  gocds  ma  if  forfeit  their  1  teen  ft  and  bo 
inuap^ble  of  having  another  granted  them.  ^  io.- »The 
5f^r,  7  Gfo.  3.  c,  43,  prohibiting  haukers  10  carry  foreign 
cambrtck  or  lawn  is  repealed  by  Sfat,  27  Gw.  3  <.  13,  $ 
23  :  c.  32.  ^  13.  See  title  Camkrith 

Trading  without  a  licence,  or  refofing  to  ftiew  it,  incur  s 
a  penalty  of  la/,  haif  to  the  informer,  and  half  to  the 
poor;  or  on  non-payment  to  furfer  as  a  vagrant.  Statt,  <j 
£3"  10  IV.  3,  t.  27.  §  3:  3^4  dart.  t.  4.  }  4. — UnJtr 
Stat.  20  Cr?.  3.  (  .  26-  §  ti,  the  penalty  ia  10/.  half  to 
the  King  and  h*\t  to  iIll-  infujmer. — Hawkers  refofing  to 
produce  their  itcteeei,  or  lending  or  borrowing  iicenct  , 
10  forfeit  40/.  And  they  may  be  detained  till  they  produce 
their  licences.  Stat.  29  Geo.  3.  r,  26.  §§  1  j,  14. — XJounter- 
feitlng  licences  50/.  Stat.  9  t&  10  Ur.  3,  c.  a>7*  ^  S . — ico/». 
Slat.  15  Gm.  3.  c.  7B.  4  5. 

Hawkers  not  to  fell  in  cities  or  market  towns  where 
they  do  not  rtfide,  except  on  fairs  cr  market  days. 
16,  J  7  ■  See  2  Tenn  Rtp.  173 . 

If  aaxaJct-rj  and  pedlarj,  offer  any  tea,  or  fpirjtuous 
liquors  to  fale,  though  they  have  permits,  the  fame  may 
be  fci«d  as  forfeited  ;  By  Stat.  9  Get.  z.t,  35, 

HAY,  Haja,  Fr.  Hay?.~\  A  hedge  or  inclofure  i  alfo  a 
nci  to  take  game,  See  Haia. 

HAY-BOTE,  A  liberty  to  take  thorns  and  other  wood, 
to  make  and  repair  hedges,  gates,  fences,  Esfr.  either  by 
tenant  for  life  or  years :  it  is  alfo  faid  to  be  wood,  for  the 
making  of  rakes  and  fo^s,  wiih  which  men  make  hay* 
See  CV,  Liti*  41  :  and  title  Bvtt. 

HAY 

A 


HAY. 
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RAY  Avn  STRAW,  and  HA V -MARKET.  Carts 
cf  ffff'/t  which  ftand  to  be  ibid  in  the  Hny-Morket^  are  to 
p;ty  3  W.  and  llrnw  J  <L  per  load  ;  and  (hall  not  ftand  lead- 
en whh  Miy  after  three  o'clock  in  the  afternoon,  on 
pain  of  forfeiting  jr.  I  Kay  fold  in  XoWja,  he  t  wee  a 
the  If  r  It  of  Jw/'andthelalt  of  Jvgufl,  being  new  My  is  to 
weigh  60  pound*  a  irafs ;  and  old  Hay  [he  reft  of  the  ye?r 
eft  pounds,  under  the  penalty  of  t  1.  6<t,  for  every  mil's 
offered  to  laleT  fift?,  See  farther  1%  to  Hay  and  oW/rtfr* 
Stats,  z  IV.  itf  M,  /?.  z.  e.  8,  16,  17:  S  ttf  9  f/'.  3. 
e.  17.  §  t  :  31  GhW.  2.  c,  40. — Wbiltehaptl  H&y-M&rkit 
under  1 1  f/».  3.  e.  15,  is  to  be  held  from  7  in  the 
morning  to  j  in  the  afternoon,  Irom  L/ufy-rfay  to  Mi- 
cL/tstmat*  and  from  S  to  12  during  the  other  half-year, 

HAY  WARD,  From  the  Fr.  Haye,  Jhet,  &  M 
Cn/todi/i*]  One  who  keeps  a  commas  heid  of  cattle  of 
a  town  ;  and  the  reafon  cf  hi<  being  coiled 
be,  becaufe  one  pan  of  hts  ofike  is  to  fee  th.it  they  neither 
break  nor  crop  the  hedges  of  mdofed  grounds  «r  for  that 
he  keeps  the  grafs  from  hurt  and  deiTrtJCtbu.  lie  is  an 
otiker  appointed  in  the  Lord's  Court  ;  And  11  to  lock  to 
the  fields,  and  impound  cattle  that  do  ttefpafs  therein  ; 
toinfpetf  that  no  pound  breaches  he  made,  and  if  anybcT 
to  prefent  them  at  the  leer,  fcrV.  Kiltb.  46,  There  may 
be  aeulloin  in  a  manor,  to  have  a  furveynr  of  the  fields 
or  H/iyvarrft  and  for  him  to  diJlrain  cattle  damage-fea- 
f*n  t.  o  ee  ..  7g  ULr:ns . 

HAZARD,  An  unlawful  game  at  dice:  and  tfcofe 
who  play  at  it  are  called  Ramadan :  Piae.  Tun.  z  Hen.  4. 
Sujfrx  10.  See  title  Gatantg* 

HEADEOROW,  oitHEADBOROUGH,  From  Sax, 
Htfttfy  caput,  Sc  Bwjr^  fidcjotifor-J  Signifies  him  who  is 
&Wof  the/raji  p!tJ*c  in  btryaghi  ;  and  who  had  a  prin- 
cj  pril  government  within  his  own  pledge:  as  he  was  call- 
ed Hcadtforcvgb*  fo  he  was  alfo  Itiled  ^wuW,  farjb&hhr, 
third  farwgb,  frtbsHgmatt,  &c.  according  to  the  ufagc  and 
diverJiry  of  fpecch  in  fcvernl  places.  Lamb.  Tbefe  lleait- 
farougbi  were  the  chief  of  the  ten  pledges ;  the  other  nine 
being  denominated  bakdi»9pxf  or  inferior  pledges  :  Heari- 
iervzes  are  now  a  kind  of  cvnflallet*  See  this  titles 

I  IK..  INLAND,  The  upper  part  of  ground  left  for  the 
turning  of  the  plough ;  whence  the  btadisaj.  Parocb, 
Ar.ticr  587, 

HhAD-Pl^NCE,  Was  an  fraction  of  a  certain  rum 
heretofore  collected  by  the  frjtrifFc/  tSvrthumMttrid of  the 
inhabitants  of  that  county,  without  any  account  therefore 
to  be  made,  to  the  King;  which  wa>  abclithcd  by  Stat* 
23  H.6.  e.?. 

IiEAD-SlLVER,  Paid  to  lords  of  leets.  SeeCcuwBw 

'"HE' A  LFA  N  G  o  *  H  ALS  FANG,  From  Sast.  Wr ,  CVAw, 
and  / v?/;f,  f<5fkff0  T*131  pui^ftment,  fw*  tf/rVor  W/nni 
fofaratm:  Cclli/higium.  The  Pillory,  Sometimes  it  is 
taken  for  a  pecuniary  mulfl,  to  commute  for  Handing  in 
the  p€fl*&  i  payable  to  the  King  or  Chief  Lord*  h\ 
1 ,  tap*  11+  y 

HEALTH*  /ff^i  (SfcJ  Injuries  a  freeing  a  man's 
htidtb,  are  whereby  any  unwhdefome  practices  or  another 
^UiaiYtillaiflSfiny  apparent  damage  in  his  vigor  or  conlti- 
tu.ion.  As  by  felling  him  bad  provifions  or  wine  ;  1  Rst. 
//, V.  r;o;  by  the  exercil'e  of  a  noifome  trade,  which  xn- 
foc\s  the  air  in  his  neighbourhood  ;  9  Rep.  57  :  Ht/t.  135? 
or  by  liic  uegie&»  or  un(kiJ/ul  management  of  hii  phylV 


claoi  forgeon  or  apothecary.  For  it  hath  been  foiemnfy 
refolved,  thar  mala  prc^xn  is  a  gTcat  mi  fd  em  can  or  at  f 
offence  at  Common- law,  whether  it  be  for  curio fiiy  and. 
experimenr,  or  by  neglcft;  becaufe  it  breaks  the  trust 
ivhich  the  party  had  placed  in  his  phyfician,  and  tends  to 
his  deduction,  Ld.  Rnym*  214.  TheJe  are  wrongs  or 
injuries  unaccompanied  by  forceT  for  which  there  is  a  re- 
medy in  damages,  by  fpccial  ad  ion  of  trrfpafj  on  tfo  t'lfe- 

As  to  offences  againft  the  public  httihb  of  the  nation , 
there  htp  various  provifions*  a;  with  refpeft  to  the  plagttt. 
Stats.  I  Jae.  1.  31  i  26  Gse.  2.  e,  6 :  2^;  Cf*.  2.  ft, 
See  title  PfogBt,    As  to  B/ncWi/tfti  prtrvifon*,  51  t&*. 

Bttubsrt  .  F.altts\  U'htcsx  Cattle ,  i^r. 

HEARTH-MONEY,  A  tax  formerly  levied,  but  now 
aboli:hed.  Vid  Cbimvt?-M<Wiy* 

HEBBERoMEN,  Fiibeimen,  or  poachers  beJow  t,nAit 
Bridge,  who  fifli  fftr  whitings,  fmeJt5rcyr.  co^nimoialy 
ebbing  water  j  mentioned  in  one  of  the  ankles  of  the 
T burnt t  Jury,  at  the  court  of  Confervancy  of  the  rircr 
T'bisrtti,  printed  at;tw  1632,  And  thofe  perfons  are  \ unilh- 
able  hv  $t,*t.  4  R  7.     1  5,  Sec  title  LanJen*. 

HEBBiNCi- WEARS,  Are  wears  or  engines  made  or 
laid  at  t  f-L-ittgtvGter*  Stat.  Z 1  Hot*  8.     y.  See  title  Sena;. 

HEftDOMASr  Lat.]  A  week.  See 

HEBDOMADIUS,  The  week's  man,  canon  or  pre- 
bendary in  the  cathedral  church*  who  hath  the  care  of 
the  choir,  and  the  officers  belonging  to  h,  for  his  own, 
week.        Eptfc.Btre/#d.MS.  Eb Jemadar  hi. 

HECK.,  An  engine  to  take  iiih  in  the  hirer  Ovtfk* 
Siat.  23  H.  S.  c.  t& 

HEL'CAGIUM,  Is  fuppofed  to  be  rent  paid  to  the 
lord  of  the  fee  for  liberty  ro  ufc  the  engines  called  Hecks. 

FJEDA,  A  fmail  haven,  wharf,  or  landing  p!ace. 
Dwief.f  See  Ifitb. 

HkDAGJUM*  Tall  or  cuftotnary  duties  paid  at  the 
bitb  or  wharf,  for  the  Lnding  gaod*,  &e.  from  whitli 
exemption  w.is  granted  by  the  King  to  fome  particular 
perfons  ^nd  focicties,  Cat'tular*  Ahbalx  tk  Radts^ 

At- 

HEDGE-BOTE,  Is  neceJTary  ftulF  to  make  he<lg*i, 
which  the  Icflce  for  years,  Crfc.  may  ol  common  right  take 
in  hi^i  ground  leafed.  See  Hay- fate :  II. te. 

HEDGE-BREAKERS.  By  the  Sfat,  43  Eliz.  tap.  7, 
Rtiigt-hrtaktvii  &e,  mail  pay  fuch  damages  as  a  juftke 
»f  peace  fliall  think  lit;  and  if  not  able  to  pay  the  da- 
mages, fhalt  be  committed  to  the  conllable  to  be  whipped* 
And  by  5m/*  Fj  C  2.  r.zt  conilablcs,  and  otbtrrs,  may 
apprehend  perfuns  fufpected  cf  Hatge  /letiliitg,  and  carry 
them  before  a  julticc  \  wlu-rc  not  giving  a  good  account 
how  they  came  by  wood,  t£c  ihry  are  not  only  to  make 
fuch  recom pence  as  the  jullice  of  peace  fliall  adjudge* 
bttt  pay  a  Aim  not  exceeding  lor.  for  the  ufc  of  the  poor, 
or  be  fent  to  the  hoofe  of  corrciilien  for  a  month  ;  perfbns 
convicted  of  buying  lloJen  id*/,  fliall  font  it  treble  value 
to  him  from  whom  taken.  See  title  WWj, 

HEIR, 

I-fjtiftES ;  ae  H.*R  epitate.}  Is  One  exjxftri  uuptiit  pro* 
ereatttit  whofucceedj  by  delccnt  to  lands,  tenements 
and  hereditaments,  being  an  eJtateof  inheritance.  The 
cftate  mtaft^  becaufe  nothing  pallet  li  h  >x  becifditatis 
but  Fee  \  and  by  the  Cmtntn*hw9.  man  cannot  be  Heir  to 

goods 


HEIR. 
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goods  and  chattels :  Tho'  the  eiviVtam  call  him  h.tttdem, 
fat  tx  te/tamrnfv  fueced'ti  itt  univeifttm  jui  iejlaiwis. 

Heirs,  are  included  in  the  word  affirm  in  grants, 
K  a  wom  jo  keeps  lands  from  tine  Heir,  oti  pretence  of 
li.n-.vi  iij^  wilji  i  hi!  J  by  the  U/r1.,-  anterior,  her  d  cum  fed 
h  Li  it  .t  rid,  the  writ  dc  \-tnrre  infpicitndo  is  to  be  granted  CO 
ft  arch  her,  tstf,  that  ihe  hen  be  not  defrauded.  %  N.  IL 

2*7. 

Hdrt  may  hatie  divers  writs,  as  writ  of  Mwldetttte^tr^ 
Eatte  ad  ccmnmnent  faffm,  In  raftt  prfi'ijb,  and  eottjimih 
(ttfij,  ft/oJ peimittat,  6/e.  The  Hrh  may  bring  an  eject- 
ment of  copybotd  lands  kfote  admittance,  z  Wdf  14. 

I,  The  fever  al  ^"jWj  of  Heirs ;  a.id  of  yelietring  them 

Agaiii/i  imprudent  Contrail f. 
IF.  If 'to  way  4r  ftw,  wthat  Per/on  j  are  excluded  fn-rji 
ttiig  Hwt  i  and?/  the  EfjrA  of 'the  /AWHeira 

III.  J .  Wb<Tt  tbe  Heir  fhaft  take  Adtwtdngi of Condition jt 
Covenants,  IV C.  mttrrd  intv  io  hit  Atneihi . —  z. 
If' hire  ht  jhai!  be  \h\ble  to  his  Jneejlor's  Debts 
and  C&atrettl*. — 3«  What  Jhail  go  to  the  Heir  fit 
Fixtures^  Qfc- — -4.  Of  Stats  by  and  n^ainfi  an 
Heirt  and  herein  of  the  Regulations  by  Statute— 
5.  At  to  Affets  in  the  Hands  tf an  Hetr* 

Sec  further  as  connected  with  this  fubject,  this.  Di&. 
titles  ./.  ■:■ ■: tutors  \  Affctt}  Condition ;  Covenant ;  Exeenar, 
hreuid  i  Limiiath*  Be 

1.  So  mi:  Writers  have  made  a  dill i nction  of  Hires,  fan- 
guivifi  i$  ban  Ait  at  is  ;  a  man  may  be  barret  frngtiiais  to  a 
father  or  anterior,  and  yet  upon  difpleafure,  be  defeated 
ci  his  inheritance:  And  there  is  unultimus  bares, being  he 
to  vi  Horn  lands  come  by  efebe/tt,  for  want  of  lawful  bth,-£e. 
i.r.Thc  Lord  of  whom  the  lands  are  held,  or  the  King, 
Brafi.ltb  7.  tap.  17.  See  title  Eftbtat:  Tctmrt.  But  the 
mo  ft  ufuai  divirion  is,  that  of  Hrir  apparent',  Heir  prffump~ 
tin:  i  (ai  to  both  which  fee  title  Defiittf-  C3nan  J;)  Heir 
general;  Htirfpeeiat\  He  ':}  ly  en/fotn  ;  and  Heir  by  thutfe^ 
called  H.e-rei  jaelut.  % 

Bends  and  bargains  with  an  Htir  apparent,  KJe.  to  have 
double  or  treble  the  money  lent,  after  his  father's  death, 
are  fet  afide  in  equity  ;  but  it  is  by  paying  what 
was  lent  bona  fide,  with  intcrelt,  if  the  obligor  applies  for 
relief ;  though  in  cafe  the  obligee  fues,  he  fhall  not  re- 
cover what  was  really  lent;  for  that  would  be  to  aflill 
fraud.  1  P'ttti.  14  J  >  3r9*  Where  young  Heir*  enter  into 
ar.y  bond,  Chancery  relieves  agninit  it,  without  evidence 
cf  actual  impolitirjR ;  becaufc  there  is  a  fuppofed  diArefs1 
and  prcfumption  of  a  liablenefa  to  be  impoied  on.  Bar- 
nardi$.  481*  See  Treat"  Ef, 

A  devifee  under  a  will  defcflively  executed  reprefented 
the  will  as  duly  executed,  and  ior  a  Imall  Juni  gained  a 
releafe  from  the  Heir;  the  rclcait  was  fet  3/ide,  1  P.  If 'int. 
2yfj  — bo  wh£-rc  .i  :on>  who  on  hU  father'^  death  was  re- 
mainder-man in  tail*  fold  his  remainder  at  an  under  rate, 
the  Court  of  Cfaatperp  fet  aiidc  the  convcyanLe,  LL  310. 

The  rule  upon  which  Courts  of  Equity  in  thefe  cafes 
proceed,  is  not  merely  in  refpeft  of  the  age  of  the  Heir 
contracting,  3  P*  Wm\,  tjl-  In  H^ifemetn  it.  Beeti»$  Mr, 
//'V/osffiMvas  neatly  40  years  of  age,  and  a  Proctor  in 
the  Com moos :  fn  Qtr&yn  v,  Milner  the  Heir  was  about 
27  years  of  age ;  and  in  Gvryooe  v*  Hcatctt  the  plaintiff 
was  23  years  old,  which  iho'  not  an  advanced  age,  is 


beyond  that  which  the  law  recognifes  as  the  age  of  dif- 
eretion.  But  the  real  object  which  the  rule  prcpofc*  is 
to  reftraln  the  anticipation  of  cxpeclinciei^  which  mud 

1  ftom  its*  very  nature  furnlJh  to  defigning  men  an  oppor- 
tunity to  praclife  upait  the  in^^pciLence  or  pjifions  of  a 
dtlGpated  man.  And  this  being  the  object  of  the  rule* 
its  operation  is  not  confined  to  H.'irs,  but  extend*  to 
all  pcrfons,  the  prcflurc  of  whofe  wants  may  be  consider- 
ed a*  oblbuding  the  exercife  of  that  judgment  which 
might  other  wife  regulate  their  dealings*  t  Vtm,  346  : 
Fvrtefi*  1  n  :  a  Jtk.  34.  and  fee  z  Vex*  lit.  $iG  il  Wdj\ 
t2g  i  and  this  Diet,  titles  Fraud:  Agseemrnt. 

ft  has  been  faid  that  if  the  H?ir  hat  no  maintenance 
from  the  father,  but  is  turned  out  upon  unreviewable 
difpleafure,  there  perhaps,  the  bargain,  if  not  cxct&vely 
beyond  the  proportion  of  fuch  afiuri.nces  fliall  liand  j 
becaufc  it  is  not  to  fupply  the  luxury  and  prodigatiLy 
of  the  Heir,  but  to  ke^p  him  fnm  itarving.  Treat.  Eq* 
e.  a.  ■§  j  z»  But  in  Gwpw  v,  Beatpa,  7htriow,  C*  was 
of  opinion,  that  this  circumftance  wai  iniit!c<J  to  no 
weight  whatever  :  nor  dots  there  appear  to  be  any  cafe 
in  which  fuch  tiirTVrenve  Jus  been  prOk^Jfd  upon  by 
the  Court  of  Cbaacry  \  and  there  are  fe vera  1  cafes  where 
it  has  been  entirely  difrcgarded*  Sen  z  Cb,  6a.  120: 
*  P.  Ww.  310:  1  Wth.  320. 

Jfotif  g fuer ol.  The  Heir  general  or  Heir  at  Common- 
law  is  he  who  after  his  father  or  anccflor's  death  hath  3 
right  to,  and  is  introduced  into,,  all  his  lands,  tenements 
and  hereditaments.  Eut  he  muil  be  of  the  whole  blood, 
not  a  baltard,  alien, 

None  but  the  Heir  general,  according  to  the  courfe  of 
the  Common- law,  can  be  Heir  to  a  watranty,  or  fuc  an 
appeal  of  the  death  of  his  anceftor.  Co.Ltt.  14  a;  Go, 
fat.  217,  s  1  Bi 

If  a  condition  be  annexed  to  Rorough-Englifh  or  Cavel- 

1  kind  lands,  and  the  condition  is  broken,  the  H--ir  at  com- 
mon law  fhaH  enter ;  for  the  condition  is  a  thing  of  new 
creation,  and  collateral  to  the  land  ;  But  when  the  eldeft 

r  fon  enters,  the  Heir  or  Heirs  by  cuilom,  fhall  enjoy  the 

I  land  \  for  by  breach  of  the  condition  they  are  rcftoied  10 
tbeif  ancient  eltates.  Cra,  Eiix.  204 :  Pi&tx.  aS  :  G.  t$L 

1  ly  12, 

Speeiai  Heir.,  U  the  i flue  In  tail  c3ainaIng/</  y*j-^2jrwrfSjiVf; 
and  as  the  Uatuce  dt  dmu  prcferves  the  cilate  to  him, 
his  anceiior  cannot  j;r.iiH  or  aiien-  nor  inaku1  any  fight- 
ful  etlate  of  freehold  to  ^ no; her.  but  for  term  of  his  own 
life.  /Jr.  §613. 

Heir  by  cujion,  A  cuftom  in  particular  places  varying 
the  rules  of  defcentat  Common-]  jw  is  good  ;  Juch  as  the: 
cutlom  of  Gavelkind,  by  which  all  the  fr.ns  lh»1l  inherit 
and  make  but  one  Heir  to  their  snoeftor  j  but  the  general 
cullcin  of  Gavelkind  lands  extends  to  Ions  only,  but  a 
fpedal  cuftom,  th  »t  if  one  brother  dies  without  iilue,  all 
his  brothers  may  inherit,  is  good.  Co.  Lit.  140. 

Hth  by.fci-isetQt  Hira  faihit>  is  only  a  devilee  of  lands, 
being  made  Jo  by  the  vrfiletf  the  legator,  and  has  no  other 
rKjbt  <ir  ina-rtrt  than  tl^  -•.•■•U  givei  htm,  3  Ci.  \z.  a. 

It  lus  bi;en  held  in  Chancery,  that  fuch  in  Heir  lhall 
have  the  aid  of  the  perfunal  eJlatc  in  oifcharging  the 
debts  of  the  teffator.  1  Fern.  36,  7..  But  this  mull  be  un- 
derstood of  an  hecet  f atlas  of  the  whole  ellatc,  who  (hall 
have  the  benefit  of  the  perfonal  elrate,  but  a  devifee  of 
particular  lands  {hall  nOE*  Paced*  Chant \  See  title  Executor 


HEIR  II. 


HEIR  nr. 


fl.  The  Eldest  Sov,  after  the  death  of  hi*  father,  is 
nt  Common-law  his  kory  crV.  And  it  there  be  grandfa- 
ther, father,  and  fon,  and  the  father  die  before  the  grandfa- 
ther, and  after  the  grandfather  die  feifed  ;  the  land  (hall  go 
to  the  fon  or  daughter  of  the  father,  and  not  to  any  other 
children  of  the  grandfather.  B>o.  303.  And  this  bar 
is  called  m  fmt  rtprarfinitirioitii,  becaufe  he  doth  re- 
present his  father's  perfon  s  but  if,  in  this  cafe,  the  father 
die  without  any  child  ;  his  next  elded  brother  dull  have 
the  land  as  bt ir,  or,  for  want  of  a  brother,  it  defcends  to 
the  fillers  of  the  father.  //>.•*./.  A  man  having  ilTue  only 
a  daughter,  dies,  leaving  his  wife  with  child  of  a  fon, 
which  is  afterwards  born  ;  here  the  fon  after  his  birth  is 
be>r  to  the  laud,  but  till  then  the  daughter  is  to  have  it. 
9  H  6.  13  :  Perk.  5a  t.  See  at  large  title  De/eent. 

There  are  fomc  perfons  who  cannot  be  heir;  as  a  baf- 
tard  botn  out  of  lawful  wedlock;  an  alien,  born  out  of 
the  Ring's  allegiance,  though  in  wedlock  ;  a  man  at- 
tainted of  treafoo  or  felony,  whofe  blood  is  corrupted  ; 
thefe  lad  cannot  be  fairs  propter  delMum ;  and  an  alien 
cannot  be  beirt  rrop.'er  dffitfltm  /v/yV.v:™.-: ;  nor  may  one 
made  denizen  by  letters  patent  ;  though  it  is  oibtnAf.-  of 
a  perfon  naturalized  by  ici  of  parliament.  Co.  L;t.  8: 
2  Da  wp,  Air.  552:  A  badard  by  continuance,  may  be 
heir  againtl  a  rtrangcr  ;  and  an  hermaphrodite  may  be 
Zen  ,  and  take  according  to  that  fex  which  is  mod  preva 
lent;  but  a  monder,  who  hath  not  human  fhape  cannot 
be  beir,  although  a  perfon  deformed  may.  Co.  Lit.  7. 
i.hon  and  Lvnntteks,  p*rfcnj  exccmmiinieate,  attainted  in  pie- 
m*mre,  outlaw  in  debt,         may  be  bear*,  z  Dam .  553. 

The  word  hir  is  not  a  good  defcription  of  a  perfon  in 
the  life-time  of  the  anccdor ;  and  an  elder!  fan  lhall  cot 
t  tkc  bv  the  n:ime  of  ben  in  the  life-time  of  his  father.  2 
i  t  .70.  A  man  cannot  raife  a  fee-fimple  edate  to  his 
right  heirs,  by  the  name  of  beirs,  as  a  word  01  purcl>a/e  by 
conveyance  or  otherwife  ;  but  in  fuch  cafe  the  but  lhall 
be  in  by  defcent :  Forticr  isfpot(ntior  eft  Ji/po/itio  legit  yuam 
bunt  nit.  Hob.  30  :  2  L'M.  Air.  II. 

By  the  law  of  England  >  no  perfon  can  tike  to  himfelf 
an  inheritance  in  fee-fimple  by  dttd,  without  the  word 
a  .  i ;  lut  be  may  by  Je-ri/e:  tho'  in  cafes  where  the  word 
b,  h  1-  wanting,  it  has  been  adjudged  that  if  there  were 
otber  nvonn  c <i*i  va.'ent,  and  the  intcred  in  the  thing  grant- 
ed pallet  h  by  the  coniideration  only,  without  any  fur- 
ther ceremony  in  the  law,  an  eftate  in  fee  may  paf».  2 
Nt/f.Abr.ejzV,  In  a  devi/r  by  will,  or  txtbmp,  \Ac. 
the  word  beirs  is  not  neceflary  :  but  cllates  of  inheri- 
tance which  are  otherwife  conveyed,  require  it.  Jenk. 
Cent.  196.  Sec  this  Diet,  titles  Deed;  Devife;  Limitation. 

The  word  licit  is /somen  flrffetfiem*,  and  extends  unto 
all  Heirs :  and  under  beirs,  the  beirs  of  heirs  arc  compre- 
hended m  infinitum ;  if  lands  are  given  to  a  man  and  his 
ban,  all  his  beirs  are  fo  totally  in  him,  that  he  may  give 
his  lands  to  whom  he  will.  Trin.  23  Jnc,  \  :  Nojt.  56. 

I  he  Heir  is  favoured  by  the  Common- Jaw,  and  the  an- 
ccdor could  not  give  away  his  lands  by  will  from  his  btir 
at  law.  without  the  confent  of  the  bar,  till  the  Uatute  32 
H.  8.  c.  1 '  2  UUi  1  >.  Dubious  words  in  a  will  lhall  be 
conllrued  for  the  benefit  of  the  Heir;  and  not  to  difin- 
heri'  him  :  and  the  Heir  at  law  is  preferred  in  Cbar.ee/jt  in 
a  doubtful  cafe.  Nov  185  :  Cbane.  Rep.7 .  Where  lands 
were  del  ifed  to  the  lars  of  J.  S.  then  living  ;  it  was  held 
that  his  elded  fon  fliculd  have  them,  though  10  Itrktncfs 


he  was  not  belt-  during  his  father's  life,  but  heir  a; parent  1 
But  this  was  by  realon  of  the  words  tben  // ://.»,  which 
make  it  a  defcription  of  the  perfon.  Pead.Cbane.  57. 

As  a  limitation  to  the  Heirs  of  the  body  of  A.  then 
living,  fliall  be  good  as  a  dejsgnatto  perjbnar,  notwithltand- 
j  ing  the  rule  ito/s  e$  b.ttts  vivtmiii  ;  fo  a  limitation  to  the? 

*  Heirs  of  the  body  of  A.  then  begotten  fliall  prevail. 
(  See  t  P.  Urns.  229  :  l  B/o.  P.  C,  489  :  2  Bla.lt.  Ref. 
!  1010. 

The  cafes  in  which  it  has  been  held  that  the  perfon  de- 

•  feribed  as  an  Heir  fpecial  need  not  anfwer  both  parts  of 
j  the  defcription,  by  being  actually  Heir,  as  well  a?  that 

fpe'eies  of  Heir  denoted  by  the  defcripticn,  ferm  to 
have  materially  broken  in  upon  the  doclnnc  of  Lord 
Coke  on  the  fubject.  See  1  In  ft.  z\\b.  and  which  doctrine 
has  been  purfucd  in  many  cafes  cxclufive  of  thofe  on 
which  Lord  Coke  relied  ;  particularly  in  CuaJen  v.  Cl*>ke, 
li.b.  29 :  Soutlxot  v.  Stoivell,  I  Frccm.  216:  Lord  O/Jidf- 
ton*s  cafe,  3  Salk.  336:  and  Da<w,t  v.  Ftrrgrs,  2  P.  14' mi. 
I :  Starling  v.  Ettrick.  Pre.  Cb,  54.  Mr.  Hargran  has  very 
ably  attempted  to  vindicate  the  propriety  of  Lord  CWs 
doctrine,  obferving  that  it  may  be  doubted  whether  there 
il  a  pafiage  in  ail  his  works  more  capable  of  Handing  the 
fevered  tcft  of  modern  criticilm ;  and  having  examined 
j  the  circumdances  of  the  cafes  fuppofed  to  have  weakened 
its  authority  concludes  his  note.  (p.  32  a,)  with  remark- 
ing that  Lord  Corvpn  's  judgment  in  Nt-.ietfJiert  v.  B*rk$  n*, 
which  was  materially  fliaken  in  its  principle  by  wh It  :  ii 
from  Lord  Bardiviete,  in  decreeing  upon  the  bill  of  re- 
view, is  the  only  direct  authority  againd  Lord  Cle. — In 
a  following  note  however,  (p.  164  0,)  Mr.  Ha  *>ave  can  • 
didly  aJmits  that  fince  his  writing  hi*  former  n.itc.  a  cafe 
h  is  been  publiflicd  in  which  the  court  of  Ring's  Benc  h, 
after  three  arguments,  decided  againil  appls  ing  the  ;sbove 
rule  to  a  rPlUi  U  :H>  V.  Palmn  ,  ^  Purr.  26 1 5.  and  thax 
in  another,  which  was  alfo  thiee  times  argued,  the  Court 
of  Exchequer  had  rcfufed  to  apply  the  rule  to  a  Marriagc- 
fcttlcment.  E-vam  d.  Hurienfyn-.j  v.  IViHon,  M.  17-4,  or 
H.  1775. — This  concurrence  of  authority,  the  refult  of 
io  much  deliberation,  for  both  Courts  appear  to  have 
weighed  the  fubject  with  the  mod  anxious  attention,  feems 
to  have  given  a  weight  to  the  decree  in  Nexceorntn  v. 
Barkbam,  beyond  that  to  which  Ld.  Hatd-.cteke  thought 
the  principle  entitled.  It  is  however  well  worth  the 
Student's  while  to  confult  Mr.  Hat-grave's  observations  in 
fupportof  Lord  Cole's  doctrine,  that  to  take  as  a  purJiafcr 
by  defcription  of  a  fpecial  heir,  even  part  cf  tbe  Jeferipticn 
mud  unite  in  the  claimant.  Sec  alfo  b'eatne  ot  Cwt.  Rer.t. 
4th  edit.  />.  319.  and  2  //'//*.  p.  20. 

III.  1 .  Con  n  it  ions  and  Covenants-rW.  or  fuch  as  arc 
annexed  toeftates,  lball  defcend  to  the  Heir,  and  he  alone 
dull  take  advantage  of  them.  43  Ed.  3  e.  4  :  1  And.  55. 

And  this  is  not  only  where  there  are  exprcls  words,  but 
alfo  where  there  arc  nunc  ;  for  the  law  by  implication  rc- 
ferves  the  condition  to  the  Heir  of  the  feoffor,  cifr ;  for  be- 
ing prejudiced  by  the  difpofition,  it  is  but  reafonablc  that 
he  fliould  take  the  fame  advantage  that  his  ancedor  whom 
he  reprefents  might.  I  RJ.  Abr.  407,  .5.-2. 

If  a  man  feifed  of  lands  in  right  of  his  wife,  makes  a 
feoffment  in  fee  upon  condition,  and  dies,  and  after  the 
condition  is  broken,  the  Heir  of  the  hulband  flull  enter  ;. 
'  for  though  no  right  defcended  to  him,  yet  the  title  of  entry 
*  by 
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by  furce  of  the  condislon  which  was  created  upon  the  feoff- 
ment, and  relived  to  the  ficoffor  2nd  bis  llciri,  dcLcjiJ 
el.  8 &  J3t  0».  JUr.  ao»      336  4. 

Thi-  II  :r  null  tjke  advantage  of  a  mwintpm*  1  for 
being  incident  to  the  rent,  it  Ihall  defrend  to  the  Heir, 
being  a  fcairicy  or  penalty  to  eoe«ge  ihe  payment  of  the 
rent;  therefore  whoever  has  a  right  to  the  ttnr,  oujht  in 
reftfc*  to  have  the  penalty,  which  «  to  oblige  the  tenant 
to  pay  it.  Co.  Lit.  \  dzb% 

If  a  man  leafes  for  years,  and  the  leflee  covenants  with 
(he  IrfJor,  hi*  executors  and  auminillratori,  to  repair  and 
lew  it  in  gond  re r>nir  at  the  end  of  the  term,  and  the 
Jeflbr  dies,  Gsfc  h:s  Hfi/  may  have  an  art  ion  upon  this  Cf  » 
tenant ;  for  this  h  a  covenant  which  rui-s  with  the  land, 
nn  j  th  ilj  go  to  the  Heir,  though  he  is  not  named  :  and  it 
appears  that  it  was  intended  to  continue  ;tftcr  the  death 
*  .  lefjor,  inasmuch  as  his  executors,  £tff.  arc  named, 
3         9,:  :  5f  u.  305, 

Jf  ^  eafeoii  J7.  upon  condition  that  if  the  Hth  of  A. 
pays  to  J?.  £?c\  aor,  then  he  and  his  Htirs  may  re-enter ; 
thn  \i  a  good  condition*  of  which  the  iiV«  of  A.  may 
»  :  ■  advantage,  and  yet  A*  hirntclf  never  can.  Co.  Lit. 
1 1  4  h. 

III.  2,  As  the  Heir-at-law  is  the  proper  and  only  pcrfon 
who  ;  ;n  tik?  advantage  of  conditions,  &>V.  annexed  to  the  ! 
real  eflate;  fo  he  (ball  be  hound  hy  all  fuch  conditions,  I 

which  run  with  the  land,  whether  fuch  conditions 
were  annexed  to  the  c  it  ate  by  the  original  feoffor,  grantor, 
or  ininie."di,,te  anceflor.  j        Ahr.  a'ai. 

J  fa. gift  be  made  in  tail  on  condition,  that  the  donee 
mould  not  dt front  true,  and  the  donee  huh  iiTue  two 
daughters,  and  one  of  them  difcontinues,  the  donor  fhall 
ener  and  evict  them  both  ;  becaufc  it  was  the  original 
condition  annexedto  the  whole  eftate,  that  no  pan  of  it 
iho'dd  be  difcoo tinned »  Co.  Lit.  165. 

E»:  note,  that  neither  tenant  in  tat  I,  nor  his  iiTue  can 
fce  icufnined  from  aliening  by  fine  and  reem rry  ;  though 
(Jhej  may  be  relti+iir.ed  from  al i en ing  by  feoffment,  or 
mher  tatkut  <r/r,  which  amounts  to  a  .i'Jh'tthmam:?, 

So  where  one  devifed  Jamis  to  A>  and  the  Heirs  rna]e  of 
]iis  body,  provided,  that  if  he  does  attempt  to  alien,  that 
then  immediately  his  ellate  (hall  ccafe,  and  B.  Ihall  en- 
ter* and  A.  makes  a  feoffment  in  fee,  and  thereupon  B.  1 
enter*;  and  it  was  adjudged  again  it  B,  and  that  the  con-  ' 
dhion  was  void,  beomfe  itm  con/fat  what  fhall  be  adjudg- 
ed an  attempt,  and  how  it  fhall  be  tried.  I  Vint,  32 j  : 
j  Ktb.  787,  Fieri  and  IVintt* 

Alfo  where  a  (WiV/m  is  annexed  to  the  eflate  given  to 
the  Heir,  and  which  goes  in  abridgment  and  restraint 
thereof,  the  fame  Ihall  in  fame  cafes  beconftrued  a  liM- 
!::tri/t\  for  if  it  were  a  tvmfitiort,  nobody  could  take  ad- 
vantage «F  it  but  the  fit  it.  Djn  316:  to  Co.  41  1  1  Vent. 
199.  As  if  a  copyholder  in  Borough  Englijh  fur  render  to 
the  life  of  his  will,  and  after  devifes  to  hit  wife  for  life, 
remainder  to  hi}  elded  fbn,  paying  40 r.  to  each  of  his 
brothers  and  fillers  within  two  years  after  the  death  of 
his  wife,  this  is  a  limitation ,  and  not  a  c&uiithn  ;  for 
if  it  fhuuld  be  a  tmStioa,  it  woaJd  extlngai/b  in  the  Heir, 
and  1  here  would  be  no  remedy  for  the  money.  Crv,  EHx. 
204  :  3  Ca.  zoifi  z  Lccn  1 14,  S.  C.  PUr  farther  as  to  the  doc- 
trine of  the lieir  being  bound,  {je.  p"&u^haa.  271  \  2  lAod, 
zd.  5,  C;  Cro,  Eiin,  83 3,  9 1 0  :  Mm  644,  pi.  801 :  AVye  1 . 


But  wnerever  the  anceftor  makes  a  conveyance  or  oVf- 
poficton  on  condition*  which  goenn  reftraint  and  abridtf- 
mcnt  of  the  ellate  of  the  heir,  he  mull  have  notice  of  U; 
for  having  a  good  litis  by  defcCot,  he  is  not  obliged  to 
take  notice  of  fuch  condition  at  m>  peril,  ai  oth?/i  roufl 
do.  8  Co.  jF?*Tneia'i  cale. 

Jf  the  pcrfon  of  the  anceftnr  be  bound  in  refpe^  of  his 
land,  which  defend,  to  the  Heir*  he  mall  be  charged  :  jis* 
i^  by  a  fubfidy  to  be  aJleffcd  upon  every  one  having  20;, 
ttwttMn,  A,  be  charged  and  die  -*  his  Htir  flia)]  nay  it. 
for  it  runs  with  the  land.  A'.  A/p.  17. 

Heir  is  wmn  tclkfiivtrnt ;  and  therefore,  if  a  condition 
b?  tiffft  if  bhjwritei*H  fry  fmb  a  rwt-ihftrgt,  the  tpatt 
p;iIi»)  ioB.\\  the  Hm  of  the  H,  V  doc*  not  pay»  the  con* 


without 


longer  th 
them  till 
tO  plead 
ihdl  beg 
his  debt. 


i  been  held,  that  the  ffrir  is  never  chargeable 
an  evprefs  Hen  and  affcrs  ;  and  even  thtn,  no 


he  hath  afTct 


iris  not  obliged  to  keep 
is  charged  ;  flut  it  he  ha^  atiets,  he  0ug.1t 
,  and  conic f$  them  1  othenvife  judgment 
agJinll  him  th  tarh  pr*prih%  for  it  pi  then 
,  SS  ;  3  SAjlk.  179.  When  a  man  recover  j 
r,  by  default  or  verdicl*  on  pleading  iient 
xcia!  judgment  dt  tp#it  &Jit*fa  may  be 
the  !{•■>,  and  the  plaintiif,  (praying  it) 
he  Jandi-  by  dclctnt  in  execution :  though 
if  the  judgment  be  general  againll  the  Heir,  wiihout  nfav- 


1  Ha 


ing  fuch  fpccial  judgment  he  can  onl 
tli^  lands  bj  de-sit.  ftowJ,  43a  :  2j 
piatntifi"  may  furmifc,  that  the  j^rlr  ha 
fceoc,  and  pray  to  have  execution  ol 
149:  Kri.jz.  The  judgment  and 
general,  unlcfj  the  Heir  acknowledj 


fee 


felfaod  bis  H< 
by  gift  in  tail 
drftfHti  be  is  1 
eflate  bu:  what 
to  y.  S.  and  hi 
Wi  iltall  not 
J«nd  entailed. 
charred  hut  fc 


moiety  of 

;d  by  lie- 
nd,  Dyn 
fhall  be 
lion,  and 
but  if  he  will 


hath  fo  much  by  defcen 
he  bath  by  defcent,  he  Jofes  the  bcnelit  of 
m.  09a, 

n  cafe  where  the  an ceftorha'Ji  bound  him- 
•f,  aaVe  never  fo  much  land  come  to  him 
,  or  conv  eyanuc  ol  the  father*  and  net  (jv 
r*i  chargeable  at  all :  and  fo  it  is  for  any 
ts  in  fir  jitnph  \  as  where  lands  iire  granted 
j  Htrrj  during  the  life  of  another,  ^r-.  the 
be  charged  for  thU,  no  more  than  for  the 
to  Kcp.  98,  See  fvjf,  4,  jVff  lands  ran  it 
r-ftmpU\  therefore,  in  a  futt  aj>ainrt  the 


nd 


Hart  the  judgment  is  only  for  the  lan 
not  for  other  lands* .Gfc.  but  where  it  is  ov  nis  own 
iauft,  as  by  a  fclfe  plea,  or  the  like.  G>.  Ut.  ioa(  376, 

A  man  binds  hlmlelf  and  his  Han  in  an  obligation, and 
hath  lands  and  Hcirt  on  rhe  part  of  the  father,  and  the 
part  of  the  mother;  the  ILin  and  lands  of  both,  and  not 
of  one  alone,  mull  be  charged  in  debt :  and  the  plaintiff 
Qtai)  have  feveral  aflions  ;  and  the  execution  fhall  tlay,  till 
it  may  be  had  againlt  both  of  them,  2  R*p.  25  \  H*b* 
aj,  Alfo  if  one  bind  himfctf ami  his  flrhst  and  leave 
land  at  Gftffi»OT-4rfv,  and  lands  in  gave  Hind }  the  obligee 
muJl  fue  all  the  Heiru  H&L  ay"  An  Ha>  fucd  on  a 
fpecialty,  fhall  have  his  age;  and  if  one  of  the  Ndrj  be 
wuhinage,  the  parol  mail  beibyed  foralL  Mw  c,i*>  103, 

A  collateral  JL  ir  ts  chargeaole  for  the  debt  of  his  an- 
ccftor;  but  the  declaration  mult  be  fpecial,  and  he  is  to 
be  changed  i3sto!laLeral  /L  i>t  not  as  immediate  fiar  ;  and 
if  a  fon  happens  between,  who  dies,  he  malt  be  faid 

uncle 


pi  e  i  r  nr.  2, 
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uncle  and  Heir  of  the  fon,  who  was  ITcir  of  the  debtor, 
tec.  C>o.  Q:r.  1  5  1 .  And  a  child  born,  though  he  lives 
but  an  hour,  has  the  fee  of  lands  veiled  in  him  as  tfiiri 
H<;!.  134.  In  a  writ  a  man  need  not  fiiew  how  he  is 
H  n  ;  but  he  mull  in  a  declaration,  t&i,  though  it  is  only 
for  form  to  fet  forth  fa*  a  perfon  is  h\r>,  becaufe  it  is  not 
travcrfible;  and  H or  no  Har,  U  ifluable.  M^cre  885. 
Jf  an  Bar  ought  to  confefs  the  debt  on  action  brought 
againlt  him,  and  the  debt  be  not  denied,  it  mult  be  ad 
milted,  l  Lutrj.  442. 

Debt  againll  the  Heir,  upon  the  bond  of  his  anceflor,  is 
to  be  brought  in  the  J<L<:  znd  deliver,  becaufc  the  Hth 
himi.  lf  is  bound  ;  and  not  in  the  dltuttt  only,  though 
that  is  cured  by  verdid.  SiJ.  342  :  1  Lev.  224.  An 
11  sr  is  not  bound  by  the  bond  of  the  anccllor,  untefs  he 
is  expref-ly  bound  :  and  if  in  a  bond  a  man  bind  his  Heir,, 
but  not  himfelf,  ti  c  bond  it  void.  2  SnunJ.  136:  Cat. 
Jac.  $70.  A  Ho  a  man  fhail  never  bind  his  lle-t  to  war- 
ranty, where  he  himfelf  was  not  bound  :  if  he  make  a 
feoffment  in  fee,  and  bind  his  He  irs  only  to  warranty,  the 
feoffment  is  void,  for  the  Heir  (hall  be  bound  to  warranty 
in  fuch  cafes  only,  where  the  anceftor  was  bound,  with- 
out which  it  cannot  defcend  upon  him.  Co.  Lit.  386. 
And  warranties  and  cttoppels  mail  ctllend  upon  the  Heir 
general,  and  not  upon  any  fpecial  Hr  > ,  fifa.  So  that  if 
a  man  convey  land  with  warranty  againll  him  and  his 
11  :t,,  his  Nat  011  the  mother's  part  lhall  not  be  vouched 
by  thi<,  fo  long  as  there  is  an  Heir  on  the  father's  part, 
tVr.  lid:  24. 

A  grant  of  an  annuity,  mufi  be  for  a  man  and  his  Hart, 
to  bind  the  jfiflf/r,  although  there  be  aflets  ;  and  when  he 
h  named,  the  Htix  lhall  not  be  bound  except  there  be 
ailcts.  Ci.LUt.  144.  Where  a  pcrfon  covenants  with 
another  to  perform  any  aft,  if  his  Har  be  not  named,  he 
is  not  bound  by  it:  but  in  covenants  of  others,  that  con- 
cern the  inheritance,  the  Heir  fhall  have  the  benefit  of 
them,  though  not  named.  5  R:p.  $  :  1  lie!.  Mr.  520. 
An  //. v  may  enter  for  a  condition  broken,  when  the  con- 
dition is  annexed  to  lands,  and  take  advantage  of  it;  be- 
caufe  if  there  had  been  no  condition,  the  land  would 
bave  defcended  to  him.  And  aj)  Ha>  may  perforin  a  con- 
dition, to  fave  the  land.  2  Ne!j\  Air.  929. 

The  Meir  mull  be  exprefsly  named,  othcrwifc  he  is 
not  chargeable,  and  the  reafon  why  the  heir  is  not  charge- 
able in  this  cafe,  as  the  executor  in  cafe  of  a  bond  cntrrd 
into  by  the  tetiator,  without  being  named,  is  this  ;  by 
The  Common-law  only  the  goods  and  chattels  of  the 
debtor,  and  the  annual  profits  of  the  land  as  they  arofe, 
and  not  the  land  itfelf,  wtre  liable  to  execution  for  debt 
or  damages,  becaufc  thefc  being  the  fecurtty  the  creditor 
depended  upon,  they  were  liable  in  the  hands  of  hi?  re- 
presentative or  executor,  as  well  as  in  the  hands  of  the 
debtor  himfelf;  hence  it  was,  that  the  executor  was 
bound  by  the  debt  of  the  tellator,  fo  far  as  he  had  chat- 
tels or  atfsts,  though  he  was  not  named  in  the  contract; 
but  the  land  was  nut  liable  10  execution,  becaufc  it  was 
preferved  from  the  perfonal  contracts  and  engagements 
of  the  tenant,  that  he  might  be  the  better  able  toanfwer 
the  feudal  duties  to  the  lord,  which  were  the  life  and 
fupport  of  government;  therefore  the  land  not  being 
originally  liable  to  the  demand  in  the  handi  of  the  obligor, 
mull  be  much  lefs  liable  in  the  bancs  of  the  Har,  who 
was  not  comprehended  in  the  contiact.  2  lij/t,  19  :  /7«i\ 
440 :  Hah.  Go. 

Vol.  J. 


But  if  A.  \\  ;J  granJed,  for  him  and  his  Heirs,  to  B  an  J 
his  Heirs,  fuch  a  rent  out  of  his  lands ;  in  this  cafe,  the 
Heirs  being  comprehended  in  the  coutrKl,  arc  bou:  d  10 
make  good  the  grant,  fo  far  as  they  Have  affcts  by  dclccnt 
from  the  grantor  ;  and  this  was  allowed  at  Common  law, 
becaufe  the  grantee  of  the  rent  had  the  land  origioally  in 
view  for  his  fecu.-ity  ;  and  by  the  grant  itfelf  having  ic 
in  his  power  todiilrain  the  land  for  the  rent,  it  was  equal 
to  the  flfc/rj  whether  the  land  anfvvcr  tie  rent  by  diirc;v, 
or  by  an  execution  upon  a  judgment  in  u  writ  of  annuity. 
1  A',/.  Ah  .lib:    Pcfbam  87  :  Hd.  5S  s  Djer  344  b  :  Co. 

Lit,  144  />. 

If  the  anceftor  bind  himfelf  in  a  Hatute,  recogniznnce, 
I3e.  the  Heir  it  liable,  not  only  as  tcxtcnanr,  but  aifb  as 
Heir,  othcrwife  he  could  not  have  his  age  ;  and  cannot 
oblige  a  purchafcr,  w  hether  fbj  Valuable  tontmcration, 
or  withour,  to  contribute,  but  one  /,',  br  may  oblige  an- 
other to  contribute;  as  if  a  man  Jcifrd  of  two  2ctei,  the 
one  dcfccndible,  according  to  the  couife  cf  the  Commo!.- 
law,  the  other  in  Borough  Englifh,  acknowledge  a  1U- 
tute,  &c.  the  Heir  at  Common-law  fhaii  oblige  the  Bo- 
rough Englifti  Heir  to  contribute:  fo  one  coparcener  fhafl 
oblige  the  other  to  contribute;  or  if  the  conuzor  had 
lands,  fome  dcfcendiblc  to  the  Heirs  of  the  father,  and 
fame  dtfcendible  on  the  Hens  of  the  mother,  the  Heir  on 
the  part  of  thefarher  fhall  compel  the  Heir  on  the  part  of 
the  mother  to  contribute;  tsf  fie  vice  x'nj'a.  3  Cc.  12, 
Sir  irHiutr>:  //fiAr/'j  ca!e.  See  poll.  4. 

III.  3.  Not  only  land,  but  rent  not  due  at  the  death  of 
the  anceftor  Uflbr,  fliail  go  to  the  liter  \  io  corn  fown  by 
a  tenant  for  years,  where  his  ti-rm  expires  before  the  corn 
is  ripe;  every  thing  fattened  to  the  frecho'd,  timber- 
trees,  deeds  belonging  to  the  inheritance  ;  deer,  conies, 
pigeons,  fifh,  &e.  2  Net/.  Ahr.  92.7.  An  Heir  mall  en- 
force the  adminiftrator  to  pay  debts  with  perfcnal  cihte. 
to  preferve  the  inheritance.  Chan.  R.p.  28c,  293.  If 
an  executor  hath  aflets,  he  is  compellable  in  canity  tore- 
deem  a  mortgage,  for  the  benefit  of  the  H<  n  ;  m-.d  it  is 
the  fame  where  the  Hen  i*  charged  in  debt.  litrd.  5  1  i . 
For  the  perfonal  eiUte  xeccivffd  the  benefit.  Wnen  s.e 
Heir  is  fued  for  the  debt  of  his  anceftor,  and  pays  it,  he 
lhall  be  icimburfcd  by  the  executor  of  the  obligor,  who 
hath  perfonal  aflets.  I  Chr.r.e.  Rrp.  74.  But  in  Bcliojl 
of  debt  brought  upon  a  bond  a^.tinil  an  Hiir,  it  is  no 
j»ood  plea  for  the  Heir  to  fay,  that  the  executors  have 
a&U  in  their  hands.  Dya  1  or  a  creditor  may  hie 

either  Har  or  executor,  and  H-rts  and  executors  aje 
both  chargeable  upon  (peciakics.  W&h  Hw  bfttb  tffeti, 
and  the  executor  alio,  it  is  at  the  election  of  the  obligee 
to  have  aciion  of  debt  againil  the  on",  or  the  other;  out 
he  lhall  not  charge  them  doubI\ ,  2  Plow  J  453.  See  ride 
E.xeet'tor.  Whether  the  Heir  hath  land  by  defcent  flull 
be  tried  and  enquired  of,  with  the  value,  by  a  jury,  to 
make  the  Heir  anfAcrable.  5  MjJ.  \z  >. 

The  licit  lhall  not  have  money  due  on  mortgage*  in 
fee,  if  he  be  no!  particularly  named,  but  the  executor ;  and 
if  the  day  be  palt,  iilthough  the  Hat  be  named,  the  exe- 
cutor mail  have  it.  Co.  Lit.  210:  1  P'e.ntr.  348.  Sec  titles 
Exeeuter,  V.  6 ;  Mortgage. 

7 be  fillonuisig  is  a  Ipecification  cf  <wbat  geedt  un*l  chat- 
tels £0  to  the  Heir. 

Goods  and  chattels  annexed  to  the  freehold  go  to  the 
Heir,  and  not  to  the  executor,  or  adininillrater ;  as,  the 
4N  g]ali 
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fiafs  10  a  window ;  itic  door*  and  inrf.-  of  fta  houfe. 
(Jf.  86:  ?i  H-.z6L  4(^.63^  So  the  pales, 
ports,  and  raits  for  an  tnclofurc*  u  fi,  7.  2b  It.  $0, 
furnace*,  coppers,  £sV,  fixed  to  iht  freehold-  zt  //- 
7,  266:  R.  10//.  7.  t  ^6.  unlcfi  [licv  Mr  fevered  in  the 
ftfe-iime  of  the  teftator.  $w&.  t  Sid.  168.  F££ 
ill.  Exeeutivn,  (C.  4  )  tit.  fiffrttf!,  (D.  2  ) — So  wain  (cor  hived 
to  an  houfe.  4  Co.  6+  a.  So.  pictures,  glafles,  fcfr.  fixed 
inftead  of  waiofcot,  A  firth  508,  So,  mill  (tones  £sV, 
fixed  to  a  mill.  So  a  teim  for  years  to  attend  the  inhe- 
ritance docs  not  go  to  the  cxecuior,  but  to  the  heir.  R. 
:  C'\  I'd.  156,  160.  So  deer  in  a  park,  t  onics  in  a 
warren,  and  doves  in  a  dove-houfe,  go  with  the  inhe- 
riiance  to  the  Heir.  $0,  fifh  in  a  pond,  or  piflary. 
O.  Lit.  8.  «  ;  R.  Owrn  20  :  r  Rat.  £16.  /.  45,  50,  So,  ap- 
ples, and  other  fruit*  growing  at  the  dca:h  of  the  an- 
ceftor.  Of,  Ex*  84.  So  roots,  6flr.  within  the  foil.  /$• 
89.  Bo  a  coat- armour,  pennons,  tomb  It  one,  and  mo- 
flumen;s  in  a  t  hurch,  in  honour  of  the  anceftor.  Co, 
Lit.  Ho  charter* ,  deeds,  and  evidences  of  lands, 

with  the  chefls  in  which  they  arc  prefcrved.  See  Cm. 
Dig.  tit.  liiettt  {Hi)  Charters:  \  hfi.  1  S  — An  ancient 
horn  where  the  Tenure  is  by  cornage.   1  fern.  273. 

If  a  nobleman,  knight,  enquire,  ESe,  be  buried  in  a 
church,  and  have  his  coat  of  arms,  and  pennons  with 
his  arms,  and  fuch  other  enfigns  of  honour  as  betong  to 
bis  degree,  fer  up  in  ihe  church,  or  if  a  grave~ftone  or 
tomb  be  laid  or  made,  eJfc.  for  a  monument  of  him  ;  in 
tbiscafe,  albeit  the  freehold  of  the  church  be  in  the  par- 
ion,  ami  that  thefe  be  annexed  to  the  freehold,  yet  cannot 
the  parfon,  or  any,  take  them,  or  deface  them,  but  he 
is  fubject  to  the  Heir,  and  his  heirs,  in  ihe  honour  and 
memory  of  whofe  ancellor  they  were  fct  up.  Co.  La.  1 
b  And  fee  t  /fa/.  Abr.  6z;  ;  Noj.  104  :  Codbolt  200;  Cra. 
367  :  2  Until.  I  5  !. 

Where  money  is  covenanted  to  be  bid  out  in  a  purchafe 
of  land  to  be  fettled  on  A.  in  fee  ;  on  j/.'s  dying  before 
the  money  is  laid  out*  his  Heir,  and  not  his  executor 
/hall  have  ic.  i  P.  Wmf*^^.  So  where,  though  by  a 
voluntary  contract,  money  is  agreed  ro  be  laid  out  in 
land,  the  Court  will  execute  fuch  agreement  in  favour  of 
the  Heir,  z  P.  "W;.  17;.  On  the  fame  principle  where 
one  articled  to  buy  land  and  died;  his  cxecuror  \\w\\ 
pay  the  money,  b Lit  his  Heir  mall  have  the  lands.  LL 
032.  And  in  all  cafes  where  it  is  a  meafuring  calr.  be- 
1  Me  en  an  executor  and  an  Heir,  the  lattcrfliall  in  equity 
have  the  preference,  hi.  1 76, 

A  younger  brother  beyond  fea  having  contracted  to 
buy  a  real  efUte  of  his  elder  brother,  made  hU  will 
charging  his  elUte  with  great  legacies,  but  his  will  was 
atteitcd  by  only  two  witnclTes.  Afcenvards  the  teftator 
died  without  ifluej  leaving  his  elder  brother  his  cxccu~ 
rnr  and  Heir  :  the  Heir  may  retain  out  of  theaffets  the 
whole  purchafe  money }  though  in  titled  to  the  land  again 
as  Heir-  z  P.  iVtai.  291. 

Ilf.  4.  It  is  clear,  that  the  liti, >  may  bring  any  real  ac- 
tion tAw/ttr  W,  in  right  of  his, in  cellar,  but  cannot  regularly 
bring  any  pcrfonal  action*  becaufc  he  has  nothing  to  do 
with  the  a  Acts,  or  pcrfbnal  contracts  of  his  anceftor.  Co. 
Li:,  164-  Han  erroneous  judgment  be  given  ;if[3inftthe 
anceftor,  by  which  he  lofcth  the  lands,  (he  Heir  may 
bring  a  writ  of  error >  t  R.'J.  Mr.  747  :  Oyer  90 :  GsJL 
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33y  if  one  hath  lar.ds  on  the  part  of  his  mother, 

and  lofcth  by  erroneous  judgment,  and  dies,  the  Heirof 
the  part  of  the  mother  fhafl  have  the  writ  of  error.  1 
t?**'^1;  56.   So  the  younger  fon,  when  in- 

tided  to  the  land  by  thecuftom  of  Borough  Knglilh,  fhall 
bring  the  wjit  of  error,  and  not  the  Heir  at  Common-law, 
for  this  remedy  defcends  with  the  land.  Ou  ^6S:  1 
L-'fl,  261:  c.  and  fee  BrU^m.  71.  So  if  there  be 

an  erroneous  judgment  againft  tenint  in  tail  female,  the 
ifTuc  female,  and  not  the  fon,  (lull  bring  a  writ  of  error. 
Djr,  fo  :  t  £ew*:Zi&J  ;  i  R*L  d&r.y+j.  See  further  Dm- 
89  !  Crt.  Elm.  46a  :  3  Ltv.  36  ;  and  title  £mr.  f.  1 , 

If  7,  Sm  bindj  himfclf  and  his  Heirs,  in  a  bond,  and 
thereupon  Judgment  is  obtained  againil  7.  ^.  and  J.  St 
makes  hi.<  and  hii  Heir  at  taw  executor,  and  Jk-s] 

leaving  lands  which  defcended  to  his  Heir,  yet  he  fhall 
not  have  a  writ  of  error  as  Heir,  for  he  is  not  privy  to  the 
judgment ;  and  when  an  extent  is  made  upon  him,  it  js 
as  tcrtcnant;  but  after  the  lands  are  taken  in  execucion, 
he  may  have  a  writ  of  error.  Becauft  he  is  prejudiced 
by  the  judgment,  and  by  the  rcvcrfal  will  receive  benefit 
Sty.  38,  9. 

The  Heir  at  law  may,  in  right  of  his  anceftor,  maintain 
an  adlion  of  debt  for  rent  reserved  on  a  leafe,  made  by 
his  anceftor,  (accrued  after  the  death  of  the  anceftor) 
for  the  rent  is  part  of  the  lands,  and  incident  to  the  re- 
verfion  ;  but  for  arrears  of  rent  incurred  in  the  life-time 
of  the  anceftor,  neither  the  Heir,  nor  the  executor,  could 
by  the  Common  Uw  maintain  an  action  ;  for  as  to  the 
I  Heir,  thev  were  conlidered  as  part  of  the  pcrfonal  eftate, 
j  and  as  to  the  executor,  he  could  not  represent  his  icf- 
|  tatorastoany  contracts  relating  to  the  freehold  and 
I  inheritance,    tj  H.  0.  j  5  :    19  U.  6.  41  :   Co.  Us.  162  a. 
But  now,  by  fiat.  33  H.  8.  cap.  37,  an  executor  may 
maintain  an  aciion  of  debt  for  fuch  arrears  ;  for  which 
fee  tic.  Drbl, 

Where  the  anceflor  binds  himfelf,  and  his  hein,  in  an 
obligation,  the  obligee  may  fue  the  Heir,  or  executor,  or 
the  aJ  mini  lira  tor  of  the  executor,  at  his  election,  and 
may  have  execution  of  the  land  defcended  to  the  Heir; 
for  the  Common-law  having  allowed  the  attion  of 
debt  againli  the  Heir,  he  could  have  no  benefit  by  the 
aft  ion,  unlefs  he  were  permitted  to  have  execution  of 
the  land?  which  defcended  to  the  Heir.  Pivwd,^\  •  3 
Co.  1  z  a ;  Go.  Jac.  450  1  t  Ami.  7. 

But  the  body  of  the  Heir  is  protected,  for  it  would  bt 
moil  unreafonabli:  to  fubject  the  Hrir  to  the  payment  of 
his  anccllor's  debts,  any  farther  than  to  the  value  of 
the  aftcts  defcended.  DjcrSi.pl.  62  ;  207.pl.  15  :  Mxr 
pi.  203  :  Cq.  Lit,  103, 

By  the  common  lawr,  if  the  ierr  before  an  action 
bro  ught  again  It  him  had  aliened  the  a/icts,  the  oblig«r 
was  without  any  remedy ;  but  if  he  only  aliened,  pend- 
ing the  writ,  the  lands,  which  he  had  by  dtfeent  at 
the  time  of  the  original  purcha fed,  had  been  tiable.  £>. 
&ti  102. 

In  cuiifequence  of  ibis  doftrine,  that  the  lien  (hall 
b.ive  relation  to  the  time  of  the  original  purchafed,  it 
hath  been  adjudged,  that  if  there  had  been  two  credi- 
tors to  J.  S.  whofe  Heir  is  bound,  wfet,  A.  and  H.  arJ  jf, 
files  an  original  in  C.  B.  and  hath  judgment  the* eon. 
'H  hi.  la  w,  z  'J -it,  z,  by  default,  and  thereupon  a  general 
elegit  ifiues  agatnlit  all  the  lands  of  the  Heir,  and  a  moiety 
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tlirr*>f  ti  delivered  to  A* — It.  on  a  bill  filed  in  B .  R.  1 
i  *j     .2.  has  i  fp-cUil  >t«!%mtitt  againJt  the  affrts  tonfeflbd 
by  the  Heir,  3  y«4  a;  though  /jf*J*  judgment 

be  fubfequent  10  yet  it  appearing  that  his  bill 

or  original  wp§  filed  before  A*\%  the  judgment  (hall 
have  relation  thereto ;  therefore  he  muft  be  hril  fatislicd. 
Cwth.  24  5. 

So  it  feems  in  the  above  cafe,  that  though  AM  judg- 
ment had  been  on  an  original  actually  filed  before  BJs, 
that  B.  mufl  have  been  preferred,  becaufc  his  judgment 
was  general  #gmnfl  th*  htit^  and  the  execution  a  g&ttral 
and  cenwan  txctutim  by  rhghf  and  mi  again  (I  the  ajfits 
mh  by  way  of  extent  \  therefore  fuch  a gtntrol  jr-'  in 
will  not  operate  by  way  of  relation  to  the  original,  hut 
hitds  only,  as  in  common  c.-fes,  from  the  time  of  the 
judgment  given-  C^th.  246,  It*  Cur*. 

But  now,  in  relief  of  creditors  again  It  the  alienation 
ef  lands  deft  ended,  £?V,  it  is  enacted  by  3  &  4  tf. 
tp  ilf.  f.  j  l€  That  in  all  cafes,  where  any  Heir  at  law 
fhall  be  liable  to  pay  the  debt  of  his  nncellor,  in  regard 
of  any  lands,  tenement)  or  hereditaments  descending  to 
him  ;  and  (hall  fellj  alien,  or  mi^ke  over  the  fame,  before 
any  acTiion  brought  or  procef*  fued  out  again  ft  him  ;  that 
fuch  Heir  at  law  Ihall  be  anfwerable  for  fuch  debt  or  debts, 
in  an  action  or  actions  of  debt  to  the  value  of  the  faid 
lend  fo  by  him  fold,  aliened,  cr  made  over ;  in  which 
cafes  all  creditors  {hall  be  preferred,  as  in  actions  againlt 
executors  and  adminiJlrators ;  and  fuch  execution  fhall  be 
taken  out  upon  any  judgment  or  judgments  fo  obtained 
againft  iuch  Heir  to  the  value  of  ihe  laid  land,  as  if  the 
fame  were  his  own  proper  debt  or  debts ;  fcving  that 
the  lands,  tenement  ^nd  hereditament:,  '^un  fi.u  :ditncd 
before  the  action  brought,  lhall  not  be  liable  to  iuch  ex- 
ecution*" 

But  it  is  by  the  aft  provided,  "  That  where  any  aiTtjon 
of  debt  upon  any  fpecialty  is  brought  again  It  any  heir, 
he  may  plead  r'um  per  fifcenl  at  the  time  of  the  original 
writ  broughtt  or  the  bill  filed  againlt  Kin.  And  the 
plaintiff  in  fuch  action  may  reply,  that  he  had  land*, 
tenements  or  hereditaments  from  his  ancellor  be/art  fw 
fmjjfepl.  -i-tit  $rtirg$i%  Of  ffot  hill  fikd\  and  if,  upon  Utile 
joined  thereupon,  it  be  found  lor  the  plaintiff  the  jury 
fhall  inquire  of  the  value  of  the  lands,  tenements  or  he- 
reditaments fo  defcended,  and  thereupon  judgment  fhall 
be  given,  and  execution  (ball  b«  awarded  as  afore  fa  id  : 
but  if  judgment  be  given  again!*  fuch  heir  by  confcllion 
of  the  aclion  without  conferring  the  aflets  defended,  or 
upon  demurrer,  or  nihil  tick,  it  fhall  be  for  the  debt  and 
damages,  without  any  writ  to  inquire  of  the  lands,  te- 
nements or  hereditaments  fo  defcended" 

Before  this  aft,  if  the  ancellor  had  devifed  away  the 
lands,  a  creditor  by  fpecialty  had  no  remedy  either 
a»ainrl  the  Heir,  or  devifee,  Ahr.  £?.  »4>— To  provide 
againlt  which  mifchief,  it  is  by  the  fame  ftatutc  enacted, 
»«  That  all  wills  and  teftaments,  limitations,  difpofmons, 
or  appointment*,  ofor  concerning  any  manors,  meiluages, 
land?,  tenements,  or  hereditaments,  or  of  any  rent, 
profit,  term,  or  charge  out  of  the  fame,  whereof  any 
pcrfon  or  pcrfons  at  the  time  of  his,  her,  or  their  de- 
ars k-  thai  I  be  feifed  in  fec-limple,  poflcilion,  reverfion, 
or  remainder,  or  have  power  10  difpofe  of  the  fame  by 
his,  hrr^  or  their  lall  wills  or  teflaments,  lhall  be  deemed 
and  taken  (only  as  againft  fuch  creditor  or  creditor  as 
aforcfatd,  his,  her,  and  their  bin  ,  fucMflbrs,  executors, 


adniiniftratorj  and  afligns,  and  every  of  them,}  to  be 
fraudulent,  and  clearly,  absolutely,  and  utterly  void, 
fruftratc,  and  of  none  effect;  (any  pretence,  colour, 
feigned  or  prefumed  conftderation,  or  any  other  matter 
or  thing  10  the  contrary  noiwithdanding.)*' 

And  that  fuch  creditors  may  be  enabled  to  recover  their 
debit,  it  is  further  enacted,  *'  That,  in  the  cafes  before 
mentioned,  every  iuch  creditor  may  maintain  an  action 
of  debt  upon  fuch  bonds  and  fpecialties,  again  It  the 
fofoi  at  law  of  fuch  obligors,  and  fuch  devifces  fvittffy,  by 
virtue  of  this  act?  and  fuch  devifees  dm!]  be  liable  and 
chareeabfWor  3  fait*  plea,  in  the  fame  manner  as  any 
Hot  (huuld  havs  been  far  falfc  plea,  or  for  not  confefiing 
'  the  lands  or  tenements  to  htm  defeended." 

It  is,  however,  by  this  aft  f nr.hrr  provided,  il  That 
where  there  i*  any  limitation  or  appointment.  dev[fc  or 
dtfpoficion  of  any  lands,  £3^.  for  the  railing  or  payment 
of  uny  real  or  ju  tt  debt,  or  any  portion  or  i  urn  of  money, 
for  any  child,  other  than  the  Heir  at  law,  according  to 
1  or  in  pur  In  a  nee  of  any  marrjagt  cmtra£ix  or  agrctmnl  in 
im/rVj  knn  jiHt  made,  before  fuch  marriage,  the  fame 
,  fhall  be  in  full  force,  and  the  land?,  'Zdt.  ihall  be  ho) den. 
and  enjoyed  by  fuch  perfons,  and  their  Heirs,  executors, 
admtniitrators  and  afltgni,  for  whom  the  faid  limitation 
-  .  was  m3de,  and  by  their  truftees  and  their  Heir*, 
executors,  admintftrator?  and  aftigns,  for  fuch  etfatc  or  in- 
cerefl,  as  lhall  be  fo  limited,  &c.  until  fuch  debt  or  debts, 
por  ion  or  portions  lhall  by  railed,  paid  and  fal;^'v:d," 

Arid  it  is  further  enacted,  £l  That  all  and  every  de- 
vifee  and  devifees,  made  liable  by  that  a^t,  fhall  be  lia- 
ble and  chargeable  in  the  fame  manner  a*  the  Heir  ar 
laWi  by  force  of  ihc  ac^,  noi  with  [landing  the  lands,  te- 
nements, and  htredtLamcnii  10  him  or  them  devifed.  Utalt 
Im;  aliened  brfore  the  aftion  brought." 

In  the  conllrudion  of  thn  llarutc  it  hath  been  ho'den, 
that  though  a  man  is  prevented  thereby  from  defeating 
his  creditor*  by  willj  that  yet  any  fetilement  or  difpo- 
fition  he  {hall  make  in  his  iife-iime  of  his  lands,  whether 
voluntary  or  not,  will  be  good  againlt  bond  erc^^ 
tors  ;  for  that  was  not  provided  ag.rinil  by  the  jUmte, 
Which  only  took  care  to  fecure  fuch  creditors  from  any 
impojition,  which  might  be  fuppofed  in  a  man's  bit 
ficknef* ;  but  il  he  gave  away  hiseitate  in  his,  life-time, 
thii  prevented  the  defeent  of  fo  much  to  the  ileir,  con- 
fcquently  took  away  ihtir  remedy  again  ft  him,  who 
was  only  liable  in  refpect  of  the  lands  defended  ;  anJ 
as  a  bond  is  no  lien  whatfoever  on  lands  in  the  hands  of 
the  obligor,  much  lefs  can  ir  be  fo,  when  they  are  given 
away  ro  a  ftranger.    Eq.At>,  149.  See  title  FrauJ,  11. 

As  to  the  manner  of  pka£ng  and  re$p*g  under  this 
ftatute  ;  See  Cattbi  35:5  Mui  \zz. 

It  fecms  that  neither  before,  nor  linee,  this.  Jlatute, 
the  /  :  utcr  or  cuimhiijhafar  of  the  kdr  are  liable  ;  for  the 
fwjiti  of  the  ht if  is  not  chargeable,  but  with  refpedl  to 
the  land:  and  if,  before  the  fhttuie,  the  beti  had  aliened 
before  aclion  brought,  he  mould  no:  he  charged  for  ihc 
profit*,  he  received  ;  which  is  evident  from  the  p!ta  of 
rfau  psr  dij  the  day  of  the  writ  purchafed;  much  !cf« 
could  his  executor,  nor  can  he  yet,  unlefs  fome  Jlatute 
mike  him  io  :  for  an  executor  is  but  in  nature  of  ;t  truf- 
tcc  for  the  peilbnalty,  and  not  at  all  privy  to  (he  in- 
heritance. Trm*  32  f.Vji.  a,  in  C.  /?.  3  Nteo  /fir.  sS. 

11  ihcre  be  juutiuient  in  dubt  a^^iinlt  two,  and  one 
dies,  a/«V/y,t(/a,  lies  s^ajoft  the  other  alone,  reciting 
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the  death,  and  he  cannot  plead  that  the  btit  of  him  who 
is  dead  has  aflets  by  defcent,  and  demand  judgment  if 
he  ought  to  be  charged  alone :  for,  at  common  lazo,  the 
charge  upon  ajudgmcnr,  being  fer6tuu\  furvived,  and  the 
flatute  of  rVejlm.  2,  that  gives  the  elegit,  does  not  talec 
away  the  remedy  of  the  plaintiff  at  eommcrt  tonv,  there- 
fore the  party  may  take  out  his  execution  which  way  he 
pleafes;  for  the  words  of  the  fiat utc  are  jh  in  ekfiieat'. 
but  if  he  fhould,  after  the  allowance  of  the  writ,  and  re- 
vival of  the  judgment,  take  out  an  elegit  to  charge  the 
land,  the  party  may  have  remedy  by  fuggeftion,  or  cite 
by  audita  querela    I  Lev.  30:  Ratm.  26:  1  Kei>.  92. 

As  to  a  ft-qu,f}i<Tt:oHt  and  to  fltew  that  a  decree  Hull 
have  the  fame  authority  to  bind  the  perfunal  aflets,  as  a 
judgment  at  law,  and  therefore  (hall  go  pari  pnjju  to  be 
paid  otF  and  dil'charged.  Vide  1  /'em.  14 v.  j  £rv. 
z  l\  >n.  57,  S8-9.  and  this  Diet,  title  Executor,  V.  6. 

III.  c.  Where  the  anceflor  binds  himfelf  and  his  Heirs, 
«11  his  lands  of  freehold,  and  which  defcend  in  fee  Jim- 
pie,  are  aflets  by  defcent,  and  fhall  be  liable,  as  far  as 
they  extend,  to  anfwer  the  anceftor's  obligations.  See 
lira,  tit,  Affels  :  Fit.  tit.  Affets  :  I  Rol.Abr.  269.  tit.  A/Jtts. 
A  reverfiou  after  a  lcafe  tor  years  made  by  the  anccdor 
is  prcfent  aflets,  fo  that  the  Heir  cannot  plead  riens  p*r 
dfjctwl  in  delay  of  execution  of  the  rent  and  rcverfjon, 
though  the  plaintiff  cannot  have  benefit  of  the  revcrfton 
till  the  lcafe  be  dctctmincd.  1  Sali.  35 4.-5  :  7  M>ni.  42: 
2  Mi  ■■  :o,  51.  Hern:  Plead.  3  jo. 

So  a  reverjkn  expeelant  upon  the  determination  of  an 
ejlr.te  for  life  is  quafi  afftts,  and  ought  to  be  pleaded  fpc- 
cially  by  the  Heir,  and  the  plaint  ff  in  fuch  cafe  may  take 
judgment  of  it  cum  accident.  Caab.  1 29.  But  a  reverfson 
:.  r  .\  -ect.int  upon  an  ejlatt  tail  is  not  aflets,  becaufc 
it  lies  in  the  will  of  the  tenant  in  tail  to  dock  and  bar 
i-      bis  pleafure.  6  Co.  58  :  1  Rol.  Air.  269. 

Jf  A.  harh  iffue  B.  and  C.  and  conveys  lands  to  the 
ufc  of  himfelf  for  life,  the  remainder  to  H.  in  tail  male, 
the  remainder  to  Kis  own  right  Heirs,  and  A.  dies,  and 
the  reverfic-n  defcends  to  his  fon,  who  dies  without  ifl'ue, 
Co  that  the  tail  is  fpent,  and  C.  enters,  theie  lands  lhall 
be  aflets  to  anfwer  the  debt  of  hi*  father.  Cartb.  127  : 
I  lev.  286:  1  Mod.  223.  S.  C. 

The  lands  (as  hath  been  obferved)  muft  defcend  to 
the  Heir  ;  and  therefore  it  was  formerly  held,  that  if  he 
took  by  pvr.ba/e,  as  if  thetcflator  devifed  them  to  him, 
paying  fo  much,  or  if  he  devifed  lands  to  one  ot  the  two, 
and  his  Heirs  at  law  jointly,  that  thofe  lands  were  not 
atTets;  but  if  he  devifed  one  pan  to  A.  another  to  R. 
and  another  to  his  Heir  at  law,  this  third  part  wai  aifcts. 
Crp  /.'..- 1.431  1  2  Med.  286. 

Bv  thedatuteof  frauds  and  perjuries,  (29  Car.  z.e.  3,) 
i:  ii  ,  r.v::ed.  That  if  land  come  to  the  Heir  by  reafon 
of  a  fpecial  occupancy,  they  fhall  be  chargeable  in  his 
hands  as  aflets  by  deJcenr,  as  in  cafes  of  lands  in  fce- 
fatp  F,  and  in  C3fe  there  be  no  fpecial  occupant  thereof, 
it  fhall  go  to  the  executors  or  adminiftrators  of  the  party 
that  had  the  eftate  thereof  by  virtue  of  the  grant,  and 
fhall  be  aiTets  in  their  hands.  Alfo  by  the  did  llatute, 
(<  rp,  11.  where  lands  are  fettled  in  truft,  and  defcend 
in  fee  to  the  Heir  of  ce/tuj  que  truft  ;  the  fame  fhall  be 
ttiteii  in  the  fame  manner  as  lands  in  poffeflion,  but  he 
(ball  not  by  reafon  of  any  pjea  or  other  matter  be  charge- 
able to  pay  t!*c  condemnation  out  of  his  own  eftate.— 
bee  z  Petn.z^.  and  this  Dirt.  tit.  Fraud. 
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An  equity  of  redemption  of  an  inheritance  is  after?, 
for  1  he  Heir  having  a  right  in  equity,  that  ought  in 
equity  to  fatisfy  a  bond  debt.  4  Cbam .  Caf,  1 48.  Te- 
nant in  tail  fulfers  a  recovery  to  let  in  a  mortgage  of 
500  years,  then  limits  the  land  to  the  *>Jd  ufes,  and 
makes  his  will,  and  devifes  all  his  lands  for  the  paymci  c 
of  his  debts;  the  redemption  was  limited  to  hirn,  hii 
Heirs  and  afligns  ;  and  the  court  thought  that  the  equity 
'  of  redemption  of  this  mortgage,  fhould  be  aflets  to  fa- 
.  ii*fy  creditors,  or  a  fubfequent  grantee  of  an  annuity. 
Preeed.  Cbanc.  39.  A  right  without  any  eftate  in  pof- 
fctfion,  rcverfton  or  remainder,  is  not  aflets  till  it  be  re- 
covered and  reduced  into  pofledion.  660.58. 

For  mire  learning  on  this  fubicH,  fee  1 4  V~tn.  Abr.  and 
z  Nnv  Abr.  title  Heir ;  and  this  Dick.  tit.  AJfett. 

HEIRESS,  The  female  heir  to  to  a  man,  having  an 
eflate  of  inheritance  in  land?;  and  where  there  are  fe- 
vcral  joint  heirs,  they  arc  called  Co-heirs  or  Co-beire/Jes. 
As  to  Healing  an  htiref,  and  marrying  her  agiinll  her 
svill  ;  See  Fvcible  Marriage. 

HEIR  LOOMC.  From  the  Sax.  Heir,  IcHa-ret,^ 
Leome,  Membrum.]  Comprehends  divers  implements  of 
j  houfhold,  fuch  as  the  firft  bed  bed  and  other  things,  which 
by  the  cuflom  of  forae  countries  have  belonged  to  a 
houfc  for  certain  defcents,  and  arc  never  inventoried 
after  the  deceafe  of  the  owner  as  chattels,  nor  do  they 
goto  the  executor,  but  accrue  to  the  Heir  with  the  houfc 
itfelf  by  ctfs'.m,  and  not  by  the  Common-law:  thele 
arc  tat  devfalle  by  tifiamei.t ;  for  the  law  prefers  the 
euflcm  before  a  deiife,  which  takes  not  effect  till  after  the 
death  of  the  tedator,  and  then  they  arc  verted  in  the 
Heir  by  the  cujtm.  Co.  Lit.  18,  1 85.  But  fale  in  a  man's, 
life-time  might  make  it  otherwife.  The  ancient  jewels 
of  the  Crown  are  Heir,  lams,  and  fhall  deft  end  to  the  next 
fucceiTor  ;  and  are  not  devifable  by  will.  1  InJI.  185, 
And  Htir-loomi  in  general  arc  (aid  to  extend  to  all  large 
houfhold  implements  no:  ealily  moved.  See  Spe/man. 

it  is  f.iid,  that  the  wcrd  by  time  hath  obtained  a  more 
general  fignification  than  at  firll  it  utJ  bear,  compre- 
hending all  implements  of  houfhold,  as  tables,  prcires, 
cupboards,  bedflcads,  wainfeor,  and  fuch  like  a  wh:;h, 
by  the  cuftcm  of  fome  countries,  have  belonged  to  a. 
houfe  during  certain  defcents,  as  before-mentioned. 

Pa  Holt  Ch.  J.  ?Wr  in  &  ft  cannot  be  an  Heir-loom, 
but  they  mull  be  things  rixed  to  the  freehold,  as  old 
bt  nehes,  tables,  &c.  12  Mod.  5 19, 520.  Alfo  on  t.his- 
fubjeft,  nidc  12^.104,105.  Corvihi't  cafe,  and  ante 

title  He:'.  III.  3. 

HEGIRA,  The  Mahometan  AEra,  or  computation 
of  time  ;  beginning  from  the  flight  of  Mabtmet  from 
Mecca,  16  July,  anno  622.  As  the  years  of  the  Hcgira 
confift  of  only  354  days,  they  arc  reduced  to  the  Julian 
calendar  by  multiplying  the  year  of  the  Hegira  by  354, 
dividing  the  product  by  365,  fubtrafting the  intercalary 
days,  or  as  many  times  as  iherc  arc  four  years  in  the 
quotient,  and  adding  622  to  cite  remainder. 

HELSING,  A  brafscoin  among  the  Saw:;,  equiva- 
lent to  our  halfpenny. 

HELM,  Thatch  or  flrew.  Gfcftft  Someone*  called 
Unfa, — Htlm%  is  alfo  a  Saxon  word,  fignifying  a  cwtrmg 
for  the  bead  in  war.  Alfo,  that  part  of  a  coat  of  ^  •.. , 
which  bears  the  or/1.— The /ice-age,  or  >  udder  in  a  Ihip, 
or  other  vellel. 

IIELOWE-WALL, 


HELO 


HERALD. 


HELOWE-WALL,  the  belt^aP.  or  end  wall,  tnat 
covers  and  defends  the  reft  of  the  building.  From  Saxon 
£//jtff,  10  cover  or  heal ;  whence  a  thatcher,  flater  or  tiler, 
who  covers  the  roof  of  a  houfe,  is  in  the  Wcftern  parts 
called  a  heUicr*—Pm  Qch>  Antiq.  p,  £7-3 :  See  Kenna\ 
Gfojpuy* 

HEMP  ano  FLAX.  By  J?*,.  33  f/,  S.<,  i7>  None 
may  water  /wo  or  in  any  river,  running  water, 
ft  ream,  brook,  or  common  pond,  where  beaft*  are  ufed 
to  be- watered,  but  only  in  their  fevml  ponds,  t3V.  for 
that  purpofe,  on  pain  of  20  /.  By  \  5  CV,  2,  r.  1 5. 
Any  perfens  may  in  any  place  or  corporate  town  pri- 
vileged, or  unprivileged,  fet  up  manufactures  of  Hemp  or 
I  Jax  ;  and  perform  coming  from  abroad,  ufing  ihe  trade 
of  Bemp  or  flax  drefling,  and  of  malting  thread,  weav- 
ing cloth  made  of  Hemp  or  Flax,  or  making  taped  ry 
hangings,  twine  or  ncrs  for  filhery,  cordage,  after 
three  years,  Oiall  have  the  privileges  of  natural- born 
fubjedls. 

As  to  the  importation  and  exportation  of  hemp  and 
flax  from  Ireland*  &e.  See  Stan,  7  &  S  W.  3,  c.  39 ;  1 
Amu  fiat.  %*e.%\  16  Gt*.  2,f.  j6.  §  6.  iff  19  Geo.  3-  rt  37. 
the  Uft  giving  a  bounty,  and  the  others  allowing  impor- 
tation duty-free. — And  fee  Stat.  2.6G&,  3,  e.  53*  ^  la. 
and  this  Diet,  title  Navigation- Jfts. 

By  Sxar,  a6C<-o.  3.  r-  43,  (and  fee  S/a/.  17  t7«.  5,  jr. 
13,  ;  65,}  hounties  are  granted  for  7  ye^irs  of  ^d.  pet 
fione  for  hemp,  and  4^.  tor  li.ix  r<t-f-d  r*  F./;g.\j>?d. 

The  Tithe  of  hemp  and  flax  is  by  Stat,  1  1      1  3  3* 

16,  afcertained  at  5/.  an  sere,  for  penalties  on  wo;k- 
men  imbczxling  it  ;  See  Statj,  »  Ann./}.  2.  r.  18.  $  1. 
Again  It  frauds  in  nun  u:  aft  tires  of  hemp,  ffjx, 
22  foo*  2.  r.  27. 

HENCHM  AN.  Q*ir$vo  innithur  fah'i'ecfoj  from  the  Ger- 
man bttigft. wur«boTfe.J  With  us  it  tig  nines  one  who 
runs  on  foot,  attending  upon  a  perfen  of  honour  or  wor- 
fhip.  See  the  ancient  Watt  3  £./.  4.  <r.  5  ;  t^Hat.  %.  r, 
j 4.    It  is  written  hrnxmnn.  Suit*  6Hn.  8.  *.  I. 

HENEDPENNY*  A  culromary  payment  of  money 
in  Head  of  hen  *  at  Cbrijimas:  from  the  Saxons  be*,  galihta 
and  penning,  dinar  ins.  *Mu:a/it  Item,  327,  837.  i>w  /Vry/M 
thinks  is  may  be  hen^etstty^  g<nRmtgiumt  or  a  competition 
for  eggs.  But  pofnoly  i:  is  mifprinted  henedpemy  for 
beved-ptny,  or  beud-peny.  ft  it*//,  f*rYr*  1727* 

HEXEVVARD,  A  duty  to  the  King  in  Oun&ridgeflire, 
Dttmefiny* 

HENGHEN.  Saxon  .W™.]  A  prifbn,  gaol,  or  ha  Life 
of  correction.  LL.tftn,  1.  r.  65. 
HENGVVJTt.,  Sec  Htutgvit* 

HE  O R D  F £ STE ,  The  fa  m  e  w  Uh  hmfafinr  or  butfrftam* 

i  c.  the  Mailer  of  a  family  :  From  theiaxon  btartifaj?, 

ii  e.  lived  to  the  houfe  or  hearth :  Lrget  Caiutit  cap,  40. 
See  H*rdtTef*rfi. 

HEORDPENNV,  Qtim  Rom e fcot  tsf />p#«j  Peterpe n ce 
from  the  Saxon  btanb,  feats,  and  ptning,  denarius,  bee 
Prttrpenes  and  RomrJeci^Lzjrs  Edgar  i  fcqfo  S* 
Bmittmum* 

HEPTARCHY,  The  Kingdom  of  EtgLmd  was  for- 
merly, under  the  divided  into  an  Heptarchy, 
con liUlng  of  /<  ue«  independent  kingdoms,  peopled  and 
governed  by  different  clans  ,md  colonies  ;  Thefe  were  all 
reduced  into  one  kingdom  by  Egfart  King  of  the  Weli 
£d^Mr/  in  the  year  827  or  %z'A.—  'Ej>btjt  h  thcrefure  Ailed 
the  fitit  King  of  England*  See  4  Q,mm,  f.  33, 


HERALD,  HE  HALT,  ok  HEROLD,  ftal.  hrnTtk, 
Ft.  ktrvatt)  quafi  fam  lltot.]  An  officer  at  arms.  FfrfUgmt 
thinks  it  may  be  derived  from  two  Z?t/r^  words,  viz. 
Here,  txtrtttsts  ft  Ileal r,  pHgii  rnvfjiwiwui  ;  as  if  he  Ihould 
be  called  the  Cbax$m  of  &  Army:  and  the  R»wom  called 
Herald**  faeiaks.  PrfyJwe,  Ufa  ig,  defcrfbes  them  thi»s< 
Habtnt  in/nptr  appar ittres  mini/frta,  jf  a?.f  Herai^os  dkunt% 
fumtm  praftflt'i  Armorum  Rex  ww^ar ;  4*7  ^r//r  rr 
/irtf/j  Nuncii  ;  Dyribusy  Comitibufqut  a  R'gf  f&31<;  trsfgma 
etprantj  ac  &rum  fmtra  cwaat.  1  lie  fuue'rion  oi  thife 
olncers,  as  now  exetciled  with  or,  is  To  denounce  war, 
proclaim  peace,  and  Lo  be  employed  by  thcKin^  in  n4-ir- 
tial  merTitgci  :  they  arc  examiners  and  judges  of  gentle- 
mens  nut  tf  'at mi ,  and  confervators  ofgnuakgiery  and  they 
marshal  the  folemnities  at  the  corouaiionjj  and  funerals 
of  princes,  and  other  great  men. 

The  three  chief  fJn-nUs,  are  called  Hangs  at  Armt\  of 
which  Carat'  is  the  ptinLipal,  inllituted  by  King  Ncn>y  V, 
whofe  office  is  to  attend  the  Knights  of  tbt  Garttt  at  their 
folemnitico,  and  to  marihal  the  fun--rali  of  the  nobiluy  : 
and  King  EdomittV,  granted  the  office  of  King  tf '  HwaUte 
to  one  Gar/tr  ,  turn  fruk'n  it  ptefieuii  ab  am  ':qtn>t  The 
next  is  Clarcncimx  or  Chtrmtiss,  ordained  by  Edward  \V . 
who  at  raining  the  dukedom  of  Cfartntc  by  [he  deaih  of 
George  his  brother,  {whom  he  beheaded  for  afpiring  to  the 
crown,)  made  the Hctald  who  beionged  to  that  dukedom, 
a  King  at  arms,  and  called  him  Clarexcifux  ;  hif  proper 
oflice  is  to  marihnl  and  di''polcthe  funerah  oi  a."l  i3k'  hii'-r 
nobility,  knights  and  cfquires,  thro'  the  realm,  on  the 
South  fttleof  the  Trntt,  The  third  is  tfarty,  q«cfi  h 
Rw,  whofe  office  and  buhncfa  is  the  fa/ni;  on  tlie  thetb 
frde  of  Trent,  as  ClarcTiiisu  on  the  South,  which  is  inti- 
mated by  his  name,  ftgntfying  the  Nsnbtrs  K.;«gt  or 
King  at  Arm* of  the  Nfttb  parts*  Thefe  ihre;  ofiicersa^c 
diQinguifhed  as  follows,  viz,  Garter  R/x  Armsm*  Angil- 
ecrar/ti  iitdrfiniti  \  CI  artiicicux,  Rtx  Atmorum  pm-tium  An- 
Jlralum  :  Norroy,  Rex  At  mot  urn  pattittm  ButeaUim.. 

Betides  the  Khgs  at  Armi>  there  ate  fix  utfribf  HtralJi^ 
according  to  their  original,  as  they  were  created  to  attend 
Dukes  mid  great  Lords,  in  martini  expeditions,  j.  t. 
let  A,  hwscalltrt  Chtflcr,  Wiudfw,  Richmond ^and  $mtiftt\ 
the  four  former  inllituted  by  K:i;g  Ed-iv.t>d  III.  and  the 
two  latter  by  Edward IV,  &nd  Htrtry  VHE  To  thefe,  upon 
the  coming  of  King  Geergt  to  the  crown,  on  account  of 
his  Hmttfverittjs  dominions,  a  new Hera/d  was  made,  called 
ffantpcr  Hey  aid ;  an  J  another  Hi  led  QUuctJier^  King  at 
Arms,  Anno  11  Gei.  1.  And  UMji  to  the  fupenor  and 
inferior  Htraid^  are  added  four  others,  called  fflarjfcfilt 
or  Purfiavanti  at  Arr;rJy  who  common I)'  fuccccd  in  the 
place*  of  fuch  Heralds  as  die,  or  arc  preferred  ;  and  they 
are  Biue*mantiet  Rongf-CTtfst  Reugc dragon ,  and  PinicttUin 
all  c<] nipped  with  proper  cnllgns,  b^ges  and  ai.U ac- 
tion;. 

The  ancient  H raids  have  been  made  a  corporation  or 
college  under  the  Eatl  Marfbtdl  of  Engixtd,  with  certain 
privileges  by  the  Kings  of  this  reaim  ;  Cmcr/firu  tt, 
Herahli  Artnorum,  ommt  alii  Hrr-ldi,  prpjccutwa  fL-e 
I^urfuivandiflr^^;,  fu  fit  tmp«i  jumnt,  imptrjxtwto, 
fint  nni(tit  eerfra  CJrfj&r&tUM)  M  rf,  ftt£st  et  ijomit.f  %  &d- 
tjcatitqtte  fucirjfmncm  ptrptiuamt  nit  jhw  yutddam  fpslti 
commune,  t$c.  But.  tipeit/j.  GbJJ,  Herahfs  Court  t>f 

Hwout,    See  titles  Honor -Courts:  Court  fi/'  C^-jj/ii'. 

For  rhe  ceremony  of  making  the  King  of  Arm,^  f« 
Ditb.iA';  CiK\  k. ?■„■:.>  2 4,1. 

HER  3  AGE, 


HERB 


HERE 


HKRBAGE.  Hfrtajfc]  The  green  pall ure  and  fruit  j 
of  the  earth,  provided  by  nature  for  tlic  bile  or  food  of  j 
cattle:  it  is  alto  uft-d  for  a  lioerty  that  a  psrfon  bath  to 
feed  his  cattle  in  the  ground  of  another  peribn;  or  in  the 
fore  it,  'Jc.  Cum*,  fun/'i.  |  ,7. 

He  that  hath  Herbage  of  a  forefl  by  patent  may  have 
trelpafs  for  the  grafs.  but  not  for  tree*  or  the  IV  nit  of 
them  ;  and  he  any  take  heath  damage  feif.in?.  and  have 
fv.irr  eltvtfu  .1  fre$it$  and  by  fuch  grant  may  inclofc  thr  ! 
forc.t.  Yet  grantee  of  Herbage  may  indole,  and  may 
Rive  action  of  trefpafs  <t-narr  clmtfum  t'r<:*it.  But  though 
he  that  hath  llrrhagc  truy  inclofc,  yet  he  that  hath  rea- 
fonjble  Herbage  rannot.  Dv.  zSj.  and  fee  2  Ko  Itrp.  3^6. 

Grantee  of  Herbage  of  a  park  cannot  difpatk  it 
(TWA.  419.  A  leafc  was  made  of  a  manor  with  all  gar- 
dens, orchards  yards,  &<.  and  with  all  the  profits  of 
iwOMj  excepting  to  teflbr  forty  acres,  to  take  at  his 
p!cafore;  pn  0jtrt  The  wood  is  not  comprized  within 
the  leafe,  but  the  IrfTec  iiiall  only  have  the  profits,  a* 
pannage,  herbage,  fcfif.  4  Lew.*.    See  titles  Tujpajw 

HERBAGfUM  ANTE  R I  US.  The  firft  crop  of  graft 
or  hav  in  oppofition  to  after  -math  and  l'econd  cutting  — 
Par  ch.  Ant  if.  pag.  4  ;g. 

HERBERY  or  HKKBURY,  An  Inn.  CwtU. 

Hr.RUH.NGER  ok  H  ARBINGER,  from  the  French 
hi  i  f  tr,  that  is,  0"/}ir:o  wttiffre  ]  An  officer  in  the  King's 
houic,  who  goes  before  and  allot*  the  noblemen,  and 
ihofe  of  the  houlholJ  their  lodging-..  Kitcbin, />>!.  176. 
It  is  alfo  ufed  for  an  innkeeper. 

HSRBERG  \GIUM,  Lodgings  to  receive  gusih  in  the 
way  of  hofpitalitv.  t  . 

HERBBRGATUS,  Spent  in  an  inn.  CvwfOi 

MbR  IGARE,  To  harbour,  to  entertain,  from  hoi- 
ltrgut»i  btrilfagti,  Saxon  b.crr.  U>gt  a  houle  of  entertain- 
ment.— Sumner's  An/.-q.  p.  2;S.  Hence  our  btibm?if  or 
barbivgrr,  who  provides  harbour  or  houfe-room,  Csfc. 

HLRCE,  IIERC1A,  an  harrow.  h'letayt,b.  2.  c.  77.— 
It  ligniries  alfo  a  candleflick  fe.  up  in  churchts.  made  in 
the  form  of  an  harrow,  in  which  many  candles  were 
placed  at  the  head  of  a  ctnetapb. 

\  i  i  RCIARE,  from  the  French  baar,  to  harrow.  See 

4  I       f>l  Z'O. 

H.  RDKW1CH,  or  HERDEWIC,  Ho,/fzvycba.~\  A 
grange  or  place  for  tattle  and  hufbandry.  Men.  Aitgt.  3. 

^HERDWERCH,  HEORDWERCH.  Herdfman'. 
work,  or  cultomary  labours  done  by  the  Ihepherds,  herdf- 
men,  and  other  inferior  tenants  at  the  will  of  their  lord. 
CwWtU,  trftL  XT  1-  :  #<  ■>/?.  EcJff.Cbuftt  Cunt.  MS. 

HhRi  .CANNUM.Sax.  Ho, i.exvatm,  &  Ban,  ediOm, 
muttla.)  A  mulct,  for  not  goiog  armed  into  the  held, 
when  called  forth.  Spelm.  Under  the  feudal  policy, 
every  free  man,  was  under  an  obligation  to  fc.  ve  the 
State.  If,  upon  being  fummoned  intoihe  field,  any  free- 
man refufed  to  obey,  a  full  bcrtbannuin^  i.e.  a  fine  of 
fixty  crowns,  was  to  be  exacted  from  him,  according  to 
the  law  of  the  Franks.  This  fine  was  levied  with  fuch 
rigor,  that  if  any  pcrfon  was  iufolvent,  he  was  reduced 
to  ftrvitudc,  and  continued  in  that  flate  until  fuch  time 
as  his  labour  fhould  amount  to  the  value  of  the  bac- 
iinmm.  The  Emperor  L'Abanus  rendered  the  penalty 
more  fevere,  by  confifcatiug  the  goods  of  the  peiion  re- 
futing, and  banilinng  him.  Rebutjoni  C.ur.W  \  P. 
2it>*  217. 


IJEREBOTE,  From  the  Sax.  Ufa,  and  &*Ysine& 

fengcr.]  'I  he  King's  edict  commanding  his  fubje&s  into 
the  field  ;  from  the  Saxon  b<rrty  extrciiw,  and  bitlc  a  mef- 
fcnc;er.  Ct  ,  7. 

HEREDITAMENTS,  H.r,rditamr„ta.]  All  fuch  im- 
moveable things,  whether  corporeal  or  incorporeal,  which 
a  man  may  have  to  him  and  his  heirs  by  way  of  inheri- 
tance; and  which,  if  they  are  not  otherwi fc  devifed,  dc- 
fcend  to  him  that  is  next  heir,  and  fall  not  to  the  ex- 
ecutor as  chattels  do.  See  flat,  32  Hen.  8.  cfy\  2  Xt  i>  a 
word  of  very  great  extent,  comprehending  whatever  may 
be  inherited  or  come  to  the  H  -  ;  be  it  real,  pcrfonal  or 
mixed,  and  though  iris  not  bolden,  or  licth  not  in  te- 
nure. C,.  L<:.  6  K>  And  by  the  grant  of  b  -...'./. 
in  conveyances,  manors,  houfes,  and  lands  of  all  forts, 
rent,  fervices,  advowfons,  c^fc  pafs.  lbuL  Ht  t  in. 
mtntum  tfl  owrte  quod  jure  brenditath  ad  becrtdtm  travfut. 

tht  1  Jit mnc  nil  are  of  two  kind),  corfnrtal  and  maurMnml, 
Corporeal  confilt  of  fuch  as  affecl  the  fenfes ;  fuch  as 
may  be  feen  and  handled  by  the  body  :  Incorporeal  are 
not  the  object  of  fenfation,  can  neither  be  feen  nor 
handled,  are  creatures  of  the  mind,  and  cxill  only  in 
contemplation. 

Corpo,ea!  H,>cdt:mmr>:t>  confift  whoJ'y  of  fubflantiil 
and  permanent  objects,  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  !anJ 
fays  Cokt,  comprehendeth  in  its  legal  figniftcauon  any 
ground,  foil,  or  earth  whatfoever,.  as  arable,  meadows, 
pattures,  wood:,,  moors,  waters,  marfhes,  furze*,  and 
heath.  1  /.;/  4.  It  legally  includes  alfo  all  caiUes, 
houfes,  and  other  buildings ;  for  thry  conlilt,  faith  iie,  of 
two  things  ;  land  which  is  the  foundation  ;  and  the  //"  -- 
tun  thereupon  :  (0  that  if  I  convey  the  land  or  ground,  the 
ftrudure  or  building  pafTeih  therewith.  It  is  obicrrable 
that  -wanr  is  here  mentioned  as  a  fpr^ies  of  land  which 
may  feem  a  kind  of  folccifm  ;  but  fuch  is  the  [aogqajpe 
of  the  \*m  :  and  therefore  one  cannot  bring  an  aition  to 
recover  pofleiHon  of  a  pool,  or  other  piece  of  water,  by 
the  name  of  ivarei  only;  cither  by  calculating  its  capa- 
city, as  for  fo  many  cubical  yards ;  or,  by  fuperfkiai 
mcaiurc,  for  twenty  aces  of  water,  or  by  general  de- 
fcription.  as  for  a  pond,  a  water  courfe,  or  a  rivulet : 
but  he  muit  bring  his  action  for  the  land  that  lies  at  the 
bottom,  and  mu:t  call  it  twenty  acres  of  laid  covntd 
nub  wata  B.o;v>tl.  14Z.  For  water  is  a  moveable  wan- 
dering thing,  and  mult  of  neceflity  continue  common  by 
the  iaw  of  nature:  fo  that  there  can  only  be  a  tempo- 
rary, tranfienr,  ufufrutiuary  property  therein  :  where- 
fore, if  a  body  of  water  runs  out  of  J.'i  pond  into  />.'$. 
A.  has  no  right  to  reclaim  it.  But  the  land,  which  that 
water  covers,  is  permanent,  fixed,  and  immoveable  :  and 
therefore  in  this  there  may  be  a  certain  fubilantial  pro- 
perty ;  of  which  the  law  will  take  notice,  and  not  of  the 
other. 

Land  hath  alfo  in  its  legal  fignifjeation,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujui  tjl  joluny 
<7«j  eft  ujtjtic  ad  a  lum,  is  the  maxim  of  the  law  ;  upvttrds, 
therefore,  no  man  may  creel  any  building,  or  the  like, 
to  overhang  another's  land :  anJ  downwards,  whatever 
15  in  a  direct  line,  between  the  furfacc  of  any  land  and 
the  center  ot  the  earth  belongs  to  the  owner  of  the  fur- 
face  ;  as  is  every  day's  experience  in  the  mining  coun- 
tries. So  that  the  word  land  includes  not  only  the  face 
of  the  earth,  but  every  thintj  under  it  or  over  it.  And 
therefore  if  a  man  grants  all  hii  lauds,  he  grants  thereby 

all 
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all  his  mines  of  metal  and  other  foflils  his  woods,  hii 
waters,  and  hishoufes,  as  well  as  lm  fields  and  meadows. 
Not  bat  the  particular  names  of  the  things  are  equally 
fufheient  to  paf*  them,  except  in  the  instance  of  wafer  ; 
bv  a  grant  of  which  nothing  paffes  but  a  right  of  ufh> 
ing.  Co.  Lit.  4..  l  ut  the  capital  diLlinition  is  this;  that 
by  the  name  of  a  cafile,  mefluages,  toft,  croft,  or  tlie 
like,  nothing  clfe  will  pafs,  excep r  what  falls  u  ith  the 
u;mort  propriety  under  the  term  made  ufe  of;  but  by 
ihenime  of  Land,  which  is  wmtn  genet  alt ffinmm,  every 
thingicrrclli.il  will  pafs,  1 /n/?,  4,  5 ,  6.  Ey  the  name 
of  a  Caftle,  one  or  mote  manors  may  be  conveyed  ;  and 
2  ewvnfe  by  the  name  of  a  manor,  a  caftle  may  pafs.  1 
fuji.  5  :  2  Infl,  J**  See  2  Q*'m.  1 7,  to. 

An  het>rfr&  f<d  HfredH&meat  is  a  right  irfuing  out  of  a 
thiog  corporate  (whether  real  or  pertonal)  or  concerning, 
or  annexed  to,  or  exercisable  within  the  fame.  C*.  Lit. 
to,  30.  It  is  not  the  thing  corporate  kfelf,  butfomcthing 
collateral  thereto;  as  a  rent  ifluing  out  of  lands,  tSc. 
or  an  office  bolor.pnj  to  jewels,  &c.  Or,  according  ro 
logicians,  Corporeal  Hereditaments  are  the  fubftance 
which  may  be  alwavs  ieen,  always  handled  ;  incorporeal 
Hereditaments  are  bat  a  fort  of  accidents,  which  inhere 
in,  and  are  fupportcd  by  that  fubftance;  and  may  be- 
long ornot  belong  to  it,  without  any  vifible  alteration 
therein.  Their  exigence  is  merely  in  idea,  and  abftract 
contemplation,  though  their  effects  and  profhs,  which 
are  totally  diltinct,  may  be  frequently  objeds  of  our  bo- 
dily fenfes*  2  Comm.  20.  Thefc  Incorporeal  Heredita- 
ments are  Hated  in  the  Commentaries  to  be  principally 
of  ten  firtt  \  yjjveny/bns  ;  Titbti  ;  Cwiwm  J  ITsyi  \  Q/C 
fieri  l  Dignities »  Ftancbifef,  CeterZ/W,  or  Ptnjtmsi  Amwr 
Ufa,  and  Rests.  As  to  all  which  fee  thofe  fever  al  title* 
in  this  Di£t. 

HERKDiTARY  RIGHT  to  th*  CROWN,  Sec 
title  Kint. 

HfcMEDITARY  REVENUE  or  the  KING,  fee 
title  Ki«g. 

HEREFARE,  Saxon.]  ProfeBii  mitttmh  it  txpdith. — 
See  Subfuh.    A  military  expedition,  a  goinj,  to  warfare. 

HLRfcFORD.  For  inching  of  commons  in  Htrt- 
fmJjbirr,  fee  fiat.  4  Jac.  i.e.  l  u 

HEREGELD,  Saxor.]  Pecawa  ftvtrikatmahnds  tx- 
met tui  etfttatwa.}  A  tribute  or  tax  levied  for  the  main- 
tenance of  an  army.  Sec  SubfiJj* 

HXRELLUS,  A  fort  of  little  fifli,  perhaps  minows, 
or  rather  gudgeons.  Gv&eU,  iJit.  J727- 

l  EKEMITORIUM'  A  oiitary  pUce  of  retirement 
for  Oermiti — Men.       .  Yam.  t.  p,  I  S. 

HERENACH,  An  archdeacon.  C<xallyuf>t,  1727, 

HEKEMONES,  or.  HERETEAMS,  One  who  fol- 
lows an  army  «f  rebels.  Lumk.  hegfi  t***-,  fap,  15*  Itt 
fxenitu  pncJiUortt/n,  £#r.  from  £>m,  excrcituj,  and  ttant, 

HERESLTTA,  qit  HERESSA,  or  HEfcESSIZ,  A 
hi  id  foldicr,  that  departs  without  licence;  derived  irom 
the  $*ron  I'-'tf,  extrcimt,  and /A/or,  to  depart,  according 
!o  Ct.^hjl  f.  11*.  n      rt         .  , 

HERESY,  H^ve/f.]  Among  Proteltants,  u  faw  to  be 
a  kl!c  opinion  repugnant  to  fome  point  of  doctrine 
dearly  revealed  to  scripture,  and  either  absolute  •,  e :- 
iVntini  to  the  Ch/ilKan  faiih,  or  at  IcaiL  of  molt  high  im- 
portant I  li^LP.C.cz.^  I. 


Anciently,  under  the  general  name  of  Herefy  there 
have  been  comprehended  three  forts  of  crimes;  1, 
Aof/when  a  Chrtftian  apoilati/es  to  Pagamfm.  2>  WUch- 
treifii  3,  Forwal  Herefy^  which  fcems  to  be  an  apoftacy 
from  the  elUblifhed  religion  }  for  which^  and  thefcvcral 
ways  of  determining,  punilhing,  and  the  dilference  be- 
tween the  Civil  and  Imperial  laws,  Popifh  canons,  and 
tlic  laws  of  England  concerning  herefy,  fee  a  large  ac- 
count in  1  HaL  I  if/I.  P.  C.  1?  J — 410. 

It  feems  difficult  prccifcly  to  determine  what  error  ftia[t 
amount  to  Herefy,  and  what  not;  but  the  Jtatute  1  E/fc. 
c*p.  i*  which  erected  the  High  Commiirion  court,  having 
retrained  it  tofuch  as  are  either  determined  by  fcripture, 
or  by  one  of  the  four  firft  general  councih,  or  by  fame 
other  council,  by  exprefs  words  of  fcripture,  or  by  parlia- 
ment, with  the  altcnt  of  the  convocation  ;  thefe  rules  are 
at  prefent  generally  thought  the  bell  dirtciionsconcLinir^ 
this  matter,  a  Hani.  P.  C,<\  2.  ^  z. 

By  the  Common -law,  one  convicled  of  Herefy,  and  re- 
fufing  to  abjure  it,  or  falling  into  it  again  after  he  abjured 
it,  might  be  burnt,  by  force  of  the  writ  tir  btertticn  epjijw 
bitfrTfd<t,  which  illued  out  of  Chancery  upon  a  certifi- 
cate of  fuch  conviction;  but  he  forfeited  neither  lands 
nor  goods,  becaufe  the  proceedings  agatnft  him  were 
only  pre  fahttr  imimet,  F.  N.  B.  a6o.t  3  !>sfL  43  :  Drtter 
and  Student,  lib.  2.  cup.  29:  1  Haick.  P.  C*e,2*§  10. 

This  writ  Htt  rttira  tvmburemU  is  thought  by  fome  to 
be  as  ancient  as  tKe  Comman-law  itfelf.  However  it 
appears  from  thence  that  the  conviction  of  Herefy  by  the 
Common~taw  was  not  in  any  petty  etclefiaflical  court, 
but  before  the  ArchbiJhop  himfelf  in  n  Provincial  Synod  ; 
and  thar  the  uelintrucnt  was  delivered  over  to  the  King 
to  do  as  he  mould  pleafewirh  him:  fo  that  the  Crown  had 
a  con  iron  I  over  the  Spiritual  Power,  and  might  pardon 
the  convict  by  ilTumg  no  procefs  agzttnll  him;  the  writ 
Jc  h.tntico  ctoubftrtiido  being  not  a  writ  of  courle,  but 
ilfuingonfy  by  the  fpecial  direction  of  the  King  in  coun- 
cil. K  JV.  B  a6o  :  1  HaL  I*  C.  305, 

But  in  the  Reign  of  fomj  1  \  ,  when  the  eyes  of  ibe 
chriJlian  world  began  to  be  open,  and  rhe  feeds  of  i!ie 
proieiUnt  religion  (though  under  the  opprobiouf  name 
of  LolUrd))  took  root  in  this  kingdom;  the  Clergy  takir  g 
advantage,  from  the  King**  dubious  title,  ro  demand  im 
incrcafc  of  their  own  power  obtained  ati  ict  of  parli... 
ment,  [fiat.  *  H.  4.  et  15,}  whicb  Htarpened  the  edge  of 
perfection  10  its  ut  mo  It  keennef*.  For  by  that  jbtute  the 
Dioccfan  alonet  without  the  intervention  of  a  Synod, 
might  convict  of  heretical  tenets;  and  tmlefs  the  convict 
abjured  his  opinion;,  or  i/  after  abjuration  he  relapfed* 
the  merjlf  was  bound  ex  ^lw,  if  required  by  the  bi:hoj>, 
to  commit  the  unhappy  victim  to  the  Hames  without 
waiting  for  the  content  of  the  Crown.  By  Stat.  2  H.  j, 
e.y,  LolJardy  was  alfo  made  a  icmporal  ort'ence*  Bfrd  in- 

i  dtdablr  in  the  King's  courrs;  whicll  did  m  l  thereby  i>.,itj 
an  exclufive,  but  only  a  concurrent  jarildiition,  with  the 
biihopS  confifloiry. 

Afterwards  when  the  final  reformation  of  religion  be- 

I  gan  to  advance,  the  power  of  the  ccctriialtic *  was  fbate« 

1  what  moderated  ;  for  though  what  Herefy  is,  wa*  not 
then  prccifcly  defined,  yet  we  are  told  in  tonic  p  U\w 

I  what  it  is™/,  'i  he  Sw.  25  H.  8.  t.  14,  Deciding.  rJbat 
offences  againA  tltc  itc  r,i  Rome  arc  not  Herety  j  arit 
Ordinary  btii?g  thereby  retrained  from  proceeding  tr 
cafe  upon  mere  fa^ptdun  ;  that  is,  unk£>  the  pa.ey  b 
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cuTcd  hy  t^o  credible  witneflcs,  or  10  indictment  Tor 
H^refy  be  firft  prcvioufly  found  in  the  King's  courts  of 
Common -law.  And  yet  the  fpirlt  of  persecution  was 
net  then  abated ,  but  only  diverted  into  a  lay  channel. 
Pot  in  fix  year*  afterwards  by  Siat.  3tHen.Hl.  c.  14,  the 
b  oody  lawofche-S/.T  Artitits  tvas  made,  whu  h  elUblifhed 
the  fix  moftcontefleJ  points  of  popery  ;  it  anfn  bd.  incur  ion. 
communion  in  one  kind,  the  celibacy  of  the  clergy, 
monnOic  voiv?,  the  facrihee  of  the  mafs,  and  auikular 
coufpfTion  \  which  points  were*'  determined  and  refolved 
by  the  motl  godly  ftudy,  pain,  and  travail  of  bit  majcJty  : 
for  which  hU  mod  humble  and  obedient  Subjects,  the 
I,  !fdi  i><i< -imai  and  temporal  and  the  Commons,  in  parlia- 
ment ajfcmbled,  did  not  only  render  and  give  unto  his 
h^hncb  their  molt  high  and  heany  thanks,1'  but  did 
a!fo  enacl  and  declare  all  oppugnera  of  the  nrlt  to  be 
Her  click*,  and  10  be  burnt  with  fi  e;  and  of  the  five  lad 
to  be  felons,  and  to  funer  death.  The  fameftatutc  elta- 
biilhcd  a  new  and  mixed  jurifdiclion  of  Clergy  and  Laity 
lev  the  trial  and  conviction  of  Here  ticks;  the  reigning 
prince  being  then  equally  intent  on  dellroymg  the  fupre- 
macy  of  the  Bifhnp  of  Rome,  and  cftablifhing  all  other 
Romifh  corruptions  of  the  christian  religion. 

tit  would  be  unnecefTary  to  perplex  this  detail  with  the 
various  repeals  and  revivals  of  the  iaogumary  laws  in 
the  two  fncceediiig  reigns;  we  ma)'  therefore  proceed  di- 
rfitly  to  thereigncl  Queen  Elizuhftb ;  when  the  Rcfor*)- 
arion  was  finally  clhblilhed.  By  jlat.  t  E&c.  <r.  1,  ail 
former  Aatuto  relating  to  Hcrcfy  arc  repealed,  which 
haves  the  jurifdiclion  of  Hcrcfy  as  it  ftood  at  Common- 
Jaw  ;  viz.  as  to  the  infliAicn  of  common  eenfures,  in  the 
Ecclifiartical  Courts  ;  and  ir.  c.ifc  of  Jiu:t<ing  the  Heretic 
jo  the  Provincial  Synod  only,  $  Rep.  zi  :  J  2  Rtp;  $6t  oz. 
Sir  M«tthau  Halt  indeed  is  of  a  different  opinion,  and 
hold*  that  fuch  power  jefides  in  the  Diocefan  alfo,  tho* 
he  ag'ees  thai  in  either  cafe  the  writ  dt  txergUCQ  evmh?- 
ifsiih  ivas  not  demand  3b  J  e  of  common  right,  but  gran  table 
cr  othciwife  merely  at  ihc King's  diftrction.  1  Hal.  F*C, 
4,05.  But  the  principal  point  now  gained  was,  that  by 
trm  tlacute  a  boundary  is  for  the  firJl  time  fet  to  what 
fhall  be  accounted  Hcrefy  ;  no.hlng  for  the  future  being 
fo  to  be  determined,  but  only  fuch  tenets,  which  have 
been  heretofore  fo  declared  1.  By  the  words  of  the  canoni- 
cal fcriptures.  2  .  By  the  iirli  four  Cieneral  Councils  or  fuch 
others  as  have  only  ukd  the  words  of  the  Holy  Scriptures  ; 
ru,  3,  which  fhall  be  hereafter  fo  declared  by  the  par- 
liament, with  the  airent  of  the  Clergy  in  Convocation. 
Thus  was  Herefy  reduced  to  a  greater  certainty  than  be- 
fore 1  though  it  migbr  not  have  been  the  worfe  to  have  de- 
fined it  in  terms  ftifl  more  precife  and  particular;  as  a  man 
continued  Hill  liable  to  be  burnt  for  wnat  perhaps  he  did 
not  undcrfiand  to  be  Hurefy,  till  the  ecclefiaAica)  judge 
fo  interpreted  the  words  of  the  canonical  fcriptures. 

For  the  writ  dt  H*rctki  towbtirtado  remained  AUl  in 
force,  and  there  arc  in  fiances,  of  its  being  put  in  execution 
upon  two  Anabajwifti  in  the  feventeenth  of  EJi&ibc'rbt 
and  two  Aliens  in  the  ninth  of  JamerL  But  it  was 
totally  aboliihed,  and  Herefy  again  fubjefted  only  to  ec- 
ck-;-a':..  corrt:ibn  fift falvU  Mima  by  virtue  cf  Stflt, 
29  Gaz.  2.  t*  Q ;  fur  in  one  and  the  fame  reign  our  lands 
wrre  delivered  from  the  flivery  of  military  tenures  j  our 
bodies  from  arbitrary  imprifnnmcnt  by  the  liaitai  Carpus 
ntf;  and  our  minds  from  the  tyranny  of  fupertUtious 
bigotry,  by  demoiilhtng  this  Jait  badije  of  perieeuuon 
in  the  EagHjb  law.  4  Gm*t  46 — 9' 


The  following  determinations  will  further  explain  the 
htflory  and  progrefs  of  proceedings  in  Iferefy  ;  snd  thofe 
relative  to  ;he  temporal  cour:s  lecm  to  be  yet  undifputed 
law,  as  far  as  they  urc  new  applicable. 

By  the  Common-law  with  us,  the  Convocation  of  the 
clergy  or  Provincial  Synod,  might  and  frequently  did 
proceed  to  the  fentenemgof  Hereticks,  and,  when  con- 
victed left  them  10  the  fccular  power,  whereupon  the  writ 
Of  htnetki  ttottitttratfa  might  blue.  Br 9.  tiu  Here/}  aj?e/. 
Abr.  216. 

it  is  alfb  agreed,  that  every  Biinop  may  convicl  perfons 
of  Ihitp  within  his  own  dioccfr,  inj  proceed  by  church 
cenfures  againll  thofe  who  fliail  be  cvr.vjcttd;  but  it  U 
f.iid.  that  no  ffiritual  judge,  who  is  net  a  bllhop,  ha;h 
this  power  t  and  it  haih  been  queilioned,  whether  a  con- 
viction before  the  Ordinary  urae  a  fafieitvt  foundation 
whereon  to  ground  the  writ  ttt  krufico  ctmfaruteki  as  ic 
is  agreed  that  a  conviction  before  the  Convocation  waj. 
F.  N.  B.  2&9  :  12  C*.  56,  57  :  3  htfi.  40:  Gib/.  Cw«4oi ; 
1  /Votri*  P.  C.  c,  z.  «  4  :  Statt  Trial*,  Vol  z.  275, 

It  feems  agreed,  that  regularly  the  Temporal  Court* 
have  no  conufance  ftf  IL-Wj,  either  ro  deturmme  wkai  it 
is,  or  to  puniih  theHeretick  as  fuch,  but  only  at  a  dif- 
turber  of  the  public  peace  j  that  therefore,  if  a  man  be 
proceeded  againlt  as  aE  Here  tick  in  the  fpiritu;d  cour;, 
pit  fatute  anim<rt  and  think  himfeif  aggrieved,  his  proper 
remedy  is  to  bring  his  appeal  to  a  higher  ecclcbajlicaJ 
court,  and  not  to  move  for  a  prohibiiion,  from  a  tem- 
poral one.  27  H.  8.  14  b\  5  Co.  58  , 

Yet  a  Temporal  judge  may  incidentally  take  knowledge 
whether  a  tenet  be  heretical  or  not;  as  where  one  wa» 
committed  by  force  of fiat,  z  H.  4. 1. 15,  for  faying,  that  he 
was  not  bound  by  the  law  of  God  to  pay  tithe*  to  the 
curate;  another  for  faying,  that  tho1  he  was  excommu- 
nicated before  men,  yet  he  was  not  fo  before  God;  the 
temporal  courts  on  an  babetu  t*r/ua  in  the  faril  cafe,  and 
in  an  action  of  falfe  imprifenment  in  the  other,  ad- 
judged neither  of  the  points  to  be  Hcrtjy  within  thai 
Itatuto,  for  the  King's  couits  will  examine  ail  things 
which  arc  ordained  by  ilatute,  3  btjt.  42  ;  1  £9^  Rip.  1 1 0  a 
a  Bu! ft.  $  00. 

in  fuart  h'tpiJii  if  the  bifhop  pi  sad  that  he  refufed 
the  clerk  for  Herefy,  it  feenu  that  he  muil  fet  forth  the 
particular  point,  that  it  may  appe-ir  to  be  heretical 
to  the  court  wherein  the  aftion  is  brought.  5^,58:  t 
191:  3  Lu-n.  1 99  i  3  £hTv.  3  14,  See  title  Quart 
hapediu 

HERET  ABLE  JURISDICTIONS,  in  SnifonJ.  The 
feodal  grievance  of  thefe  jurifdiflions  is  removed  by 
zoG*Q.  2.  c.  43.  Vide  DtUtymflir  of  Fevd*t  tgi.  And  fee 
the  Srat.  zcG(9.  2.  c  50,  which  abuliihed  the  tenure  of 
ifarj.  fcUi'ig  et]  m  v  ale  n  t  to  the  a nc ten  t  tc  n  ure  of  k  n  ;g  h  t- 
for  vice  in  England. 

HERETICJC,  Hitrttkus.  One  that  adheres  to  and  is 
convicted  of  herefv.  See  title 

I IV.  Kirn  CO  COMdUKENDU,  Sec  Htrefy. 

IlhklLTOCHti,  From  Sax.  h\.<t,  f.\tfatust  and  tc?/n, 
duett  e.']  The  general  of  an  army  ;  a  leader  or  commander 
of  m Unary  forces.  LL,  Ed,  Con/',  e.  35 .  Dueange  hyt  the 
Hcrctcchii  were  the  barons  of  the  realm.— L<%*  H.  1 : 
D»  I '  </nt.  Sec  title  Perr. 

HERETOCHIAS,  A  leader  or  comm-m^cr  of  military 
forces.  See  at  targe  the  name  and  oJhcc'in  the  laws  of 
Edviard  ib«  Cunftffer,  cap,  35.  Dt  Hxrt^biit. 

UERETUtf, 
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IIF.RETUM,  A  court  or  raid  (  perhaps  an  orchard.  I 
JW*. 

HERGRfl'A,  Pulling  by  the  hair:  from  the  Sax.  bx~> 
eaptllut,  and  ory pan,  expert'.  Ltg.  H.  i.eap.  94. 
HLKloALDS,  A  fort  of  garment.  C<™//. 

HKRIOT: 

Hekiotvm,  Sax.  btfegtmi ;  bellieut  appnratui,  from 
Ar>r,  tJctrcrtuf,  an  army,  and  ''fff,  Jufss,  effitjtti  ]  Sig-  1 
nified  originally  a  tribute  given  to  the  lord  of  a 
m.<nor  for  his  better  preparation  for  war.  By  the 
laws  of  Caxutus,  at  the  death  of  the  great  men  of 
this  realm,  fo  many  horfes  and  arms  were  10  be  p:;id  as 
they  were  in  their  rcfpeclive  life-times  obliged  to  keep  | 
for  the  King's  fervice.  Spt.'m.  Sir  Ethv.  Cofie  makes 
Hi  riot,  or  beregat,  (from  bmit  «lord)  the  lord's  beat!  : 
And  it  is  now  taken  tor  the  belt  beaft,  whether  it  be 
horfe,  ox,  or  cow,  that  the  tenant  diet  poflcflcd  of,  due 
and  payable  to  the  lord  of  the  manor:  and  in  fome 
manors,  the  brll  goods,  piece  of  plate,  fa^r.  Kiteb.  133. 

There  is  this  difference  between  Berhi  and  Relief  \  Ho ht 
has  been  generally  a  perfcnal,  and  Rrhrf  always  a/»  , ...  ^ 
fervjee. 

It  appears  not  only  from  Sfdmau'i  conjecture*,  but 
likewii'e  from  the  laws  themfelves  of  King  Canutus,  that 
the  Dantt  were  the  firft  inventors  of  Heriots,  and  that  it 
was  a  political  inllitution  of  theirs,  whereby  the  Danijb 
tenants  were  to  hold  by  military  fervice,  and  their  arms 
and  horfes,  at  their  death?,  to  revert  to  the  Public; 
by  that  means  putting  the  whole  flrength  and  defence  of 
the  kingdom  into  their  rnnds ;  committing  only  the  affairs 
cf  agriculture,  and  the  improvement  of  the  nation  to 
the  Englijh,  though  they  thereby  enjoyed  greater  freedom 
and  immunities  in  their  tenures  than  the  Dan'-Jb  tenants. 
S:t!m.  287. 

As  to  the  feveral  kinds  cf  Heriots,  fome  are  due  by 
cuflont,  fome  by  tenure,  and  fome  by  refirvation  on  deeds 
executed  within  time  of  memory  ;  thofe  due  by  eujhtn, 
are  the  mcft  frequent,  and  arofe  by  the  contract  or  agree- 
ment of  the  lord  and  tenant,  in  confidcration  of  fome 
benefit  or  advantage  accruing  to  the  tenant;  and  for  which 
an  HcffOt,  as  the  beft  beaff,  beft  piece  of  hcwfhold  fur- 
ni'.ure,  tSt  became  dye,  and  belonged  to  the  lord,  cither 
00  the  death  or  alienation  of  the  tenant,  and  which  the 
lord  may  fetze,  either  within  the  manor  or  without,  at  his 
elec'iun,  Dyer  J99  b  :  Bro.  title  Heriot  2,  3. 

iieriots  are  therefore  now  to  be  considered  as  ufunlly 
dividvd  into  two  Icrts;  Heriot -fenout  and  Hnht<-^:.  .. 
The  former,  being  fuch  as  are  due  upon  afpecial  refcrva- 
tioti  in  a  grant  or  leafc  of  lands,  therefore  amount  to 
little  more  than  a  mere  rent.  2  Savwl.  166.  The  latter  arife 
upon  no  fpecial  refer vation  whatever,  but  depend 
merely  upon  immemorial  ul'age  and  cuftom.  Co.  Cop.  § 
24.  The  latter,  of  which  we  are  here  principally  to  fpeak, 
are  defined  to  be  "a  cutlomary  tribute  cf  goods  and 
chattels,  payable  to  the  Lord  of  the  fee,  on  the  deccafe  of 
the  owner  of  the  land."  2  Comm.  e.  28. 

Upon  the  plan  of  the  Danijb  eftablifhment,  already 
noticed,  did  Wtlltam  the  Conqueror  fafhion  his  law  of  re- 
liefs, when  he  afcertained  the  precile  relief  to  be  taken 
of  every  tenant  in  chivalry  ;  and,  contrary  to  the  fcodal 
cultom  and  the  ufagc  of  his  o*n  duchy  of  No mundy, 
required  arms  and  implements  of  w  ar  to  be  paid  inftrad 
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of  mcnev.  LL.  Gmk  (htm  c<  22,  zjj  24.  See  this  Difh 
lisle*  Relief:  Tenure  II.  5. 

The  Danijb  ceropcliive  H?riots,  beirg  thus  trans- 
muted into  reliefs,  underwent  the  fame  fe\ f  r;.l  viciffitudes 
as  the  feodal  tenure*,  and  in  I  'tage  ellates  do  CttquCOlty 
rem  .in  to<hisday  in  the  fftapeof  a  Doub't  Rtr.t  pjy  ablest 
the  death  of  the  tenant :  he  Heriots  which  now  ccnttoue 
amonr;  us,  and  preierve  that  name,  Teeming  rather  to 
of  Saxon  parentage,  snd  at  ftrft  to  have  been  merely  d'\C- 
cretionary.  Lombard,  I'eramh.  of  Kent.  49a. 

Thefe  are  now  for  die  troft  pert  cenboed  to  Copyhold 
Tenures  and  are  due  bv  cuftom  only,  which  is  the  life  of 
all  eftate*  by  copy,  and  perhaps  nre  the  only  ictlancc  wh:;e 
cuftom  has  favoured  the  Lord.  For  this  psy  ment  was  origi- 
nally a  voluntary  donation  or  gratuitous  legacy  of  the  te- 
nant ;  perhaps  in  acknowledgement  of  h;s  having  been 
raifed a  degree  above  villeinage,  when  all  his  goods  and 
chattels  were  quite  at  the  mercy  of  itc  Lord  ;  and  cuftom 
which  has  on  the  one  hand  connYmcd  the  tenant'*  intered 
in  cxdufion  of  the  Lore's  will,  has  on  the  other  hand 
cftablifhed  this  diftretional  piece  of  gratitude  into  a  per- 
manent duty.  An  Hcriot  may  alfo  appertain  to  free 
land,  thai  is  held  by  fervitc  and  fuit  of  court ;  in  which 
cafe  it  is  moft  commonly  a  cop\hold  ecfranihifed,  where- 
upon the  Hcriot  is  ftill  due  by  cuftom.  Broken  fjpeaks 
of  Heriots  as  frequently  due  on  the  death  of  both  fprcies 
of  tenants,  which  he  observes ,  m«gi\  ft  tit  jpat.a  pout  etc 
Jure;  in  which  Fleta  and  BfjUpn  agree :  thereby  plainly 
intimating  the  original  of  ihii  cuftom  to  hate  been 
merely  voluntary,  as  a  legacy  from  the  tenant,  thouph 
now  the  immemorial  ufage  has  eftablimed  it  as  of  right 
in  the  Lord.  Btafl.  I.  z.  r.36.  §  9  :  Fleta  I  3.  c.  18:  But- 
ton,  c.  69. 

This  Heriot  is,  as  has  been  faid,  fometimes  the  beft 
live  beaft.  or  avtuum,  which  the  tenant  dies  potTefied  of, 
which  is  particularly  denominated  the  vi!!cm's  relief,  in 
the  29th  law  of  King  Hit. tarn  the  Conqueror;  fome- 
times the  beft  inanimate  good  under  which  a  jewel  or 
piece  of  plate  may  be  included  :  but  it  is  always  a  />•  _/»- 
nal  chattel,  which  immedia;e  y  on  the  death  cf  the  te- 
nant who  was  the  owner  of  it,  being  afcertained  by  the 
option  of  the  Lord,  becomes  veiled  in  him  as  his  pro- 
perty;  and  is  no  charge  upon  the  lands,  but  merely  on 
the  gonds  and  chattels.  Hob.  bo  The  tenant  muft  be 
the  owner  of  it,  elfr  it  cannot  be  due  ;  and  therefurc  on 
the  death  of  a  feme-covert  no  Htriot  can  be  taken  ;  for 
Ihe  can  have  no  owner fnip  in  things  perfonai.  Knlv).  84: 
4  Leon  239.  in  fome  place*  there  is  a  cuftomary  coui- 
po  fit  ton  in  money,  as  10/.  or  20  r.  in  lieu  of  a  Hcriot,  by 
which  me  lord  an  i  tenant  are  bich  bound,  if  it  be  an  in- 
difjputable  an'ien:  cultom  ;  but  a  new  compofition  of  this 
fort,  will  not  bind  the  representatives  of  either  party  ; 
for  that  amounts  to  the  creation  cf  a  new  cuttuni,  which 
is  now  impoflible.  Co.  Cop.  j  31  :  See  a  C\mm.  4.Z2 — 4. 
r.28. 

The  following  extracts  will  further  elucidate  this  fub- 
jcct  — h\fict  fen  ict  is  payable  on  the  death  of  Tenant  in 
jte  Jinif  /e  ;  and  Herivt-ojlcm  upon  the  death  of  Tenant  for 
lift  '.  Co.  Lit.  1«C. 

If  an  Hcriot  is  referved  upon  a  leafc,  it  is  Heriot- 
feivke.  and  incident  to  the  reverfion.  Lni%».  1366,7. 
for  a  Hcriot  goes  with  the  reverfion,  as  wcil  as  rent  ;  and 
the  grantee  of  the  tcverhon  fhall  have  it,  2  inmta.  it>6. 

4  O  Although 
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H  E  X  A  M. 


Although  an  Heriot  referved  upon  a  lcafe  is  called 
an  Ihriol  fervice;  yet  it  is  not  like  the  cafe  where  a 
man  holds  land  by  the  fn-vict  of  paying  an  Hoiot,  &c. 
becauie  where  a  Heriot  is  referved  on  Jeafe,  the  proper  re- 
medy is  either  a  tti;hrfs,  ©r  a'licn  of  covenant  grounded 
on  the  contract,  for  the  Ijfir  eennot  feizt,  as  the  lord 
of  a  manor  may  do.  the  bcalt  of  his  tenant  who  holds 
of  him  by  Heriot.  fervice.  Ktilw.  82,  84.  See  l*o//. 

Tncre  may  be  a  covenant  in  leafes  for  lives,  to 
render  the  belt  Dealt,  or  fo  much  money  for  nji  Hi. 
rut,  at  the  election  of  the  leflbr  ;  in  which  cafe  the  leiTor 
mult  give  notice  which  he  will  accept,  before  action 
may  be  brought  for  it,  or  a  d litre li  taken.  2  LiU. 
Abe.  19. 

For  Heriof -fervice,  the  lord  may  dfirain  any  beaft  be- 
longing to  the  tenant  on  toe  land-.  Alfo  it  has  been  held, 
that  the  lord  may  diltrain  any  man's  be. ills  which  arc 
upon  the  land,  and  retain  them  until  an  Heriot  is  Talis- 
fied.  C»,  Lilt.  185  :  L>tt.  R<p.  33  :  C>o.C<ir.  260.  And  if 
the  tenant  devii'eth  away  all  his  good*,  tsV.  yet  the  lord 
mall  have  his  Heriot- on  the  death  of  the  tenant.  Stat.  13 
Eiiz.  cap.  5. 

When  a  Heriot  is  to  be  paid  by  a  certain  lite-holder  of 
his  ow  n  goods,  an  aQignee  is  not  liable  to  pay  the  Hvkt  \ 
his  goods  not  being  the  goods  of  fuch  life.  Cro.  Car.  313: 
2  .V/yl  932.  If  the  lord  purchalc  part  of  the  tenancy, 
Heriot- fervice  is  cxtinguifhed ;  but  it  is  not  fo  of  Heriot- 
cuftom.  8  Rep.  10;. 

It  hath  been  fulemnly  adjudged,  that  for  an  Heriot.fcr- 
vice,  or  for  a  Heriot  rcferved  by  way  of  tenure,  the  lord  may 
cither  fcizc  or  diltrain  ;  for  when  t^c  tenant  agrees  that 
the  lord  fhall  on  his  death  have  the  belt  beafl,  &7.  the 
lord  ha;h  his  elc&ion  which  brail  hr  will  take,  and  by 
Icizing  thereof  reduces  that  to  his  pofleflF.on,  wherein  he 
Ind  a  property  at  the  death  of  the  tenant,  without  the 
concurring  aft  of  any  other  perfon  ;  and  it  is  not  like  the 
cafe  where  the  leflbr  xcieiwcs  20  /.  or  a  robe  ;  for  there 
the  It  (Tee  has  his  election  which  he  will  pay,  and  being 
to  do  the  full  act  the  lord  cannot  faze,  but  muft  diltrain. 
Pk*v.$0.  adjudged.  Cro.  Eliz.  589. 

Soil  hith  been  ruled,  that  for  a  Heriot. eufiam  orfeniee 
the  lord  may  ftizs  as  well  in  the  manor  as  out ;  but 
if  he  dtflraw,  it  muft  be  in  the  manor.  See  I  Salk.  356  : 
1  Shn>.  81.  S.  P:  iMo<t.  231.  But  it  is  now  ftated  as 
politive  law,  that  for  Hn ht*cufi*m,  which  Coke  fays,  Co. 
Ccf  .  ^25,  lies  only  in  prrndtr,  and  not  in  rendu-,  the  lord 
may  fcizc  the  identical  ining  itfclf,  but  cannot  diltrain  any 
other  chattel  for  it.  Cro.  Eliz,.  590  :  Cro.  Car.  260  :  3 
Ccmrj.  1  j.  c»  I.  And  this  is  confirmed  by  the  following 
authorities. 

Fcr  Ht'ioteufiom,  the  lord  is  to  fcize,  not  diltrain ; 
and  he  may  fcizc-  the  belt  beaft,  &e.  though  out  of  the 
manor,  or  in  the  King's  highway,  becaufe  he  claims  it 
as  kit  proper  goidi,  by  the  death  of  the  tenant,  which  he 
may  fe>ze  in  any  plait  where  he  finds  it.  Kiteh.  267  :  2 
Infi.  132:2  Nff.  Abr.  93  I  :  I'l^wd.  96 :  Keiliv.  82,  4 :  1 
Sti/i.  356  :  Bio.  tit.  Heriot,  2,3. 

And  it  is  faid,  that  this  liberty  muft  be  underftood  to 
be  annexed  to  ancient  tenures,  on  which  the  lords  had 
many  privileges,  and  not  to  be  extended  to  thole  which 
arc  treated  within  time  of  memory,  upon  particular  re- 
flations. See  1  J'W.  81  :  $  Med.  231. — Alfo  fee  fur- 
ther 14  F'ib.  Abr.  and  3  Xe;v.  Abi.  tit.  Haiti, 


HERISCHILD,  Military  fervice,  or  knight's  fee: 
from  the  Sax  Hex.  an  army,  and  fcjld ,  fcutum.  Cvwtll. 

W.RISCINDIUM,  A  divifion  of  houlhold  goods; 
non  toties  fieri  plaid  herefdndta  mecum,  i.  t.  I  am  not 
pleaftd  fo  often  to  divide  my  goods.  Blount. 

HERI6LIT,  Layiog  down  of  arms:  from  the  Sax. 
here,  exex/tus,  and  Jlitan,  fiffitra.  Blount.  See  Spelm. 

HKR1STALL,  A  caltle  ,  from  the  Sax.  btre,  an  array,, 
and  /loll,  flntio.  Blount  \  Spelm. 

HERMAPHRODITE.  Il,«.apb>cditus.]  A  perfon  that 
is  both  man  and  woman.  Lit.  Did.  And  as  Hermaphrodites 
partake  of  both  fcxes;  they  may  give  or  grant  land?,  or 
inherit  as  heirs  to  any,  and  lhail  take  according  to  the 
prevailing  fcx.  Co.  Lit.  2,7.  See  titles  Heir-,  Defeat 
Gratify  £3V. 

IIERMER,  Among  the  Saxons  was  a  great  lord  ;  from 
the  Sax.  beta,  i.  e.  majar,  and  mat,  domiam. 

HERM1NUS,  mm  fmtfav*2  A  moufe,  of  whofe  Ikins 
we  have  Ermine.  See  rmr< 

HERMITAGE,  Hermitsgium.']  The  habitation  of  a. 
hermir,  a  fjlitary  place.  Mo».  Angl.  2par.fl.  339.4. 

HERMITORIUM,  The  chapel  or  place  of  prayer, 
belonging  to  an  hermitage.  Cvwell. 

HERNESCUS.  A  heron.  Ctwtll. 

HERNESSUM,  Tackle  or  furniture  of  a  (hip.  P.'. 
Pari.  22  Ed.  1.  It  is  alfo  called  banafiam,  from  the  Teu- 
ton, bamas,  Engtifti  i/amefs,  and  iignified  any  fort  of 
furniture  of  a  houfe,  implements  of  trade,  or  rigi/in^  of 
a  fl.ip,  CvwelL 

HEROUDES,  Heralds.  Knighton,  p.  2,-71. 

HERRINGS.  It  is  unlawful  to  buy  or  fcil  Herring:  at 
fea,  before  the  fifhermcn  come  into  the  haven,  and  the 
cable  of  the  fhip  be  drawn  to  the  land.  Stat,  31  Ed.  3, 
fiat.  2.  No  hirringi  thai!  be  fold  in  any  veflel,  but  where 
the  barrel  contains  32  gallons,  and  half  barrel  and  firkin 
accordingly;  and  they  mull  be  well  packed,  of  one  time's 
packing  and  falling,  and  be  as  good  in  the  middle  as 
at  the  ends,  on  pain  of  forfeiting  3  /.  4*/.  a  barrel, 
by  Stat..  22  Ed.  4.  cap.  2.  The  veflels  for  Utnittgp,  arc 
to  be  marked  with  the  quantity,  and  place  where  packed  ; 
and  packers  are  to  be  appointed  and  fworn  in  ail  fifhing 
ports,  £sV.  under  the  penalty  of  100/.  Stat.  i$Car.z. 
cap.  16.— See  titles  Fijb  ;  Navigation  AQs. 

HERRING  SILVER.  Seems  to  be  a  compofition  in 
money,  for  the  cuflora  of  paying  fuch  a  number  of  herrings^ 
for  the  provifton  of  a  religious  houfe.  Plac.  Trin.T.  18.  £  1. 

HESIA,  An  eafement. — Chart.  Antiq. 

HESTA  or  HESTHA,  A  corruption  of  the  Latia 
/jetta.]  A  little  loaf  of  bread.  Dotnejday.  Cowell,  edit, 
1727.  See  Bufea. 

HESTCORN.  Perhaps  vowed  or  devoted  corn.  See 
Mon.  An*,  torn.  2,  p.  367. 

HESTA.  A  capon  or  young  cockerill.  Domeflay. 

HEU  VELBORTH,  from  the  Sax.  healf,  i.e.  dimUium, . 
Cs^borgh,  delator  vel  fidriuj/ir.]  A  furety  for  debt,  quia 
qui  fidtjubet,  debitor  cm  ft  quodammcdo  confiituit.  Dn  Frefne. 

HEXAM  or  HEXHAM  j  hno  HEXAMSH1RE,  An- 
ciently  Haguftald;  was  a  county  of  itfclf,  and  likew  ife  a 
bifhoprick,  endowed  with  great  privileges  :  but  by  the 
Stat.  1/  Eliz.  e.  13,  it  is  enacted,  thai  the  franJiife  of 
Hixham  and  Hexbamjhtre,  (hail  be  within  and  accounted 
part  of  the  county  of  AVr/'^/W<W,faving  to  the  bailiffs 
return  of  writs,  \jc»  a  Injl,  22. 

HEYBOXBj 


HEY 


HIGHWAYS. 


HEYBOTE,  Sec  Hayhte, 

HEYLOED,  Seems  to  fignify  a  cuftomnry  load  or  bur- 
den laid  upon  the  inferior  tenants  for  mending  or  repair- 
ing the  beys  or  hedges.  Covscll, 

HEYMECTUS,  A  net  for  catching  conies  j  zhaynet. 
Placit.  temp,  Ed.  3.  Cvwell, 

HIHERN  AGIUM,  See  Jbrrnagium. 

UIDAGE,  hidagium."]  An  extraordinary  tax  formerly 
payable  to  the  King  for  every  bide  of  land.  Brad,  lib.  2. 
cap.  6.  This  taxation  was  levied,  not  only  in  money,  but 
provilion  of  armour,  6|Vi  And  when  the  Dar.n  landed  at 
Sandivicb,  in  the  year  994,  King  Etbdred  taxed  all  ffis 
lands  by  bid.s.  fo  that  eve*ry  310  hides  found  one  fhip 
furniihcd;  and  every  8  hides  found  one  jack  and  one 
faddlc,  to  arm  for  the  defence  of  the  Kingdom,  Isfc. 
Sometimes  the  word  bidagewas  ufed  for  the  being  quit  of 
that  t3x  ;  which  was  alfo  tailed  bidegild,  and  interpreted 
from  the  Saxon,  a  price  or  ranfom  paid  to  favc  one's 
flcin  or  hide  from  beating.  Sax.  Did.  See  title  Taxes. 

HIDEGILD.  Vide  Hidgild, 

HIDES,  See  Leather  and  Skim. 

HIDE  am>  GAIN,  Did  anciently  fignify  arable 
land.  die  Lit.  85  b.  For  of  old,  to  gain  the  land  was 
as  much  as  to  till  it.  See  Gainage. 

HIDELANDS,  Sax.  Hydelandes.]  Trrr*  ad  bjdam  feu 
teClum  petti  twites. 

HIDE  of  Land,  Sax.  byd,-. lands,  from  byden,  tcgerr.] 
A  ploughland  (Sec  Plow-land.)  In  an  old  manufcript  it 
it  faid  to  be  120  acres.  Bede  calls  it  Familiam,  and  fays 
it  is  as  much  as  will  maintain  a  family,  others  call  it 
Mnnfum,  Manentcm,  Cafatam,  Carucatam,  Sulliiigbam,  fjfc, 
Crompton,  in  his  fur  if  did.  fo.  222,  fays,  a  Hide  tf  land 
contains  one  hundred  acres,  and  eight  hides  make  a 
knight's  fee.  Henry  Hunting,  Hifi.  lib.%,  fol.  206.  b.  But 
Sir  Edward  Coke  holds,  that  a  knight's  fee,  a  Hide  or 
plough-land,  a  yard-land,  or  an  oxgang  of  land,  do  not 
contain  any  certain  number  of  acres.  Co.Lit.foI.6g. 
The  diflribution  of  England  by  Hides  of  land  is  very  an- 
cient ;  for  there  is  mention  of  them  in  the  laws  of  King 
7/j#,  eap.  14.  Spelm.  And  fee  Cam d.  Brit, 

HI  DEL,  A  place  of  protection  or  fanctuary.  See  Stat. 
1  Hen.  7.  c  6. :  CVav/,  edit.  1727. 

HIDGILD,  HIDEGILD,  in  LL,  Canuti  R.  Some- 
times written  Hintgild  and  Hudegrld.  From  the  Sax.  Hide, 
i.e.  the  fkin  ;  and  geld,  pretiitm.]  The  price  by  which 
a  villein  or  fcrvant  redeemed  his  fkin  from  being  whipped 
in  fuch  trefpaffes  as  anciently  incurred  that  corporal 
punifhment.  Cevxll. — See  b'kta.  lib,  1.  c.  47.  §  20. 

HIERLOOM,  See  Ht-.r  me, 

HIGH  TREASON,  See  i  cafon. 

HIGHWAY: 

Via  Reg  1  a.]  Apublick  pafTagc  for  the  King's  people ; 
for  which  reafon  it  is  called  the  A'tng'<  Hi^h-xny. 

Under  this  title  are  comprehended  Bridges  repaired  by 
the  parifh  or  towniliip.  As  to  County  Bridges,  Sec  this 
Dift.  title  Bridges, 

The  law  relating  to  Turnpike-roadt  as  well  as  that  con- 
ceming  Highways,  being  in  a  great  meafure,  regulated  by 
ihtutcs,  the  piovifions  of  which  are  in  fome  degree  im- 
plicated with,  and  frequently  refer  to  each  other,  the 
whole  is  here  digefted  and  abridged  according  to  the 
following  divifions. 


I.  Of  the  various  Sorts  of  Highway t%  ISe, 
II.  Of  tbe  Right  to,  the  claiming,  and  changing  and 

enlarging  of  tf'gfaways. 
HI.  Of  Repairs,  at  Common- La-.-j. 

IV.  Of  Ni/fances,  at  Common  La:s.  m  Htg:  :cys. 

V.  Of  proceedings  relative  to  repairing  Highways,  Nufances 

in'tbcm,  l&c. 

I.  It  feems,  that  anciently  there  were  but  four  High- 
ways in  England^  which  were  free  and  common  to  ail  trie 
King's  fubjects,  3nd  through  which  they  might  pafa  with- 
out any  toll,  unlef*  there  was  a  particular  confederation 
for  it;  all  others,  which  we  have  at  this  day,  arc  fup- 
pofed  to  have  been  made  through  the  grounds  of  private 
perfons,  on  wrics  of  ad  quod  damnum,  i£e.  which  being 
an  injury  to  the  owner  of  the  foil,  it  is  faid  that  they  may 
prefcribe  for  toll  without  any  fpecial  confederation.  3  Nrxo 
Abr.  54:  I  Mod,  231  :  2  Med.  1 43. 

There  are  (fays  Lord  Cok<-)  three  kinds  of  ways  t  i.  A 
foot- way,  called  in  Latin  tier.  2.  A  pack  and  prime  way, 
which  is  both  a  horfc  and  toot  way,  called  in  Latin  adm. 
3.  A  cart-way,  called  in  Latin  or  aditus,  which  con- 
tains the  other  two,  and  alfo  a  cart  way  ;  and  is  called 
•via  regia,  if  it  be  common  to  all  men  ;  and  eemmunis 
ft>ata,  if  it  belong  only  to  lomc  town  or  privaie  perl'jn. 
Co.  Lit.  56  <r. 

But,  notwi'hflancing  thefe  diftinctions,  it  feems,  that 
any  of  the  faid  ways  which  is  common  to  ail  the  King's 
fubjects,  whether  it  lead  directly  to  a  market-town  or 
only  from  town  to  town,  may  properly  be  called  a  High- 
way ;  that  any  fuch  cart-wiy  may  be  called  the  King's 
Highway;  that  a  river  common  to  all  men  moy  alio  be 
called  a  Highway  ;  and  that  nufances  in  any  of  the  faid 
ways  are  punifhable  by  indictment :  othcrwife  they  would 
not  be  punifned  at  all :  for  they  are  not  adionable  uelefs 
they  caufc  a  facial  damage  to  fome  particular  pe^fen;  be- 
caufe,  if  fuch  action  would  lie,  a  multiplicity  of  fuits 
would  enfue.  See  a  Trim  Rep.  — .  But  it  feems,  that 
a  way  to  a  parifh  church,  or  to  the  common  fields  of  a 
town,  or  to  a  village,  whi:h  terminate  there,  may  be 
called  a  private  way,  becaufc  it  belong:.,  net  to  all  the 
King's  fubjects,  but  only  to  the  particular  inhabitants  of 
futh  parifh,  houfe  or  village,  each  of  which,  as  it  fcemt, 
may  have  an  action  for  a  nufance  therein.  Palm,  -£9  i  C ■■■>, 
Eliz.  63.  664  :  1  I'ent.  1S9,  208  :  3  !(•.!>.  28  :  Co*  L  t.  56  : 
6  Mod.  255  :  1  H<rxk.  P.  C.  c.  76.  $  1. 

A  ltreet  built  upon  a  perfon's  own  grounJ  is  a  dedi- 
cation of  the  Highway  fo  far  only  as  the  publick  has 
occafion  for  it,  vrs,  for  a  right  of  pafl^ge,  nut  as  to  the 
abfoiutc  poflcflion  of  the  foil.  St/a.  1034. 

If  pafTengers  have  ufed  time  out  of  mind,  when  the 
roads  aie  bad,  to  go  by  outlets  on  the  land  adjoining  to 
a  Highway  in  an  open  field,  fuch  outlets  are  par;el  of 
the  Highway;  and  therefore  if  they  arc  fown  with  corn, 
and  the  tract  founderous,  the  King's  fubjects  may  go 
upon  the  corn.  1  Rol.  Abr.  390:  Cro.  Car.  366.  S.  C: 
1  Hawk.  P.  C.  e.76.  §  2.  Bu;  it  is  not  a  good  juflifica- 
tion  in  ireipafs  that  the  defendant  has  a  fpecinc  right  of 
way  over  the  plaintiff's  land,  and  that  he  had  gone  upon 
the  adjoining  land,  becaufc  the  way  wasimpafTabic  by  being 
overflowed  by  a  river.  Taylor  v.  Whitehead  JJ.t,-  745-9. 

4  O  z  Though 


HIGHWAYS,   II.  ill. 


Though  every  Highway  is  faid  to  be  the  King's,  yet 
ihis  mull  be  ondcrllood  fo  as  that  in  every  Highway  the 
King  and  his  Subjects  may  pafs  and  repafs  at  their  pleafure. 
But  the  freehold,  and  all  the  pro/its,  as  trees,  &c.  be- 
long to  the  lord  of  the  foil,  or  to  the  owner  of  the  lands 
on  both  fides  cf  the  way.  Alio  the  lord  or  owner  of  the 
'  foil  fhall  have  an  action  of  trelpafs  for  digging  the  ground. 
But  the  lord  of  a  rape,  within  which  thc;e  are  ten  hun- 
dreds, may  prefcribe  to  hive  all  the  trees  growing  within 
sn  Highway  within  this  rape,  though  the  manor  or  foil  ad- 
joining belongs  to  another:  for  ulage  to  take  the  trees  is 
a  good  mark  of  ownerlhip.  i  Rol.  Abr.  392 :  i  BwwnL 
42  j  Ktil*w\  141. 

II.  A  Man  may  have  a  way  either  by  prefcription  or 
grant,  by  1  c/ervaticn,  by  implication,  or  by  owelty  of  par- 
tition, and  fhall  not  in  a  tut*  clauduuV  be  obliged  to  mew 
which  way  he  claims  it ;  but  it  will  be  fuflicient  for  him  to 
a  Hedge  a'tbrt  &jil;t,  &c.  but  in  a  bar  or  replication,  he 
mult  Ihew  his  title  precifely.  1  feut.  274:  2  Ltv.  148  : 
3  528,  531.  But  he  who  prefcribes  for  a  way, 
mutl  Ihew  in  certain  whether  it  is  a  foot,  horfe,  or  cart 
way.  Tel.  163. 

But  it  fecms,  that  if  a  man  hath  a  way  for  carnages 
from  D.  to  Blackaert  over  my  clofe,  and  after  he  pur- 
chafes  land  adjoining  to  Blackaert,  he  cannot  ufe  the 
faid  way  with  carriages  to  the  land  adjoining,  for  then 
it  may  be  very  prejudicial  to  my  clofe  ;  but  it  feems,  if 
I  will  help  myfelf,  I  mull  fhew  the  fpecial  matter,  and 
that  he  ufed  it  for  the  land  adjoining.  1  AW.  Air.  391. 

A  way  mull  not  be  claimed  as  appendant  or  appurte- 
nant to  a  houfe,  becaufc  it  is  only  an  eafement,  and  no 
interelr.  Telv.  159.  But  it  may  be  quajt  .ippendant  there- 
to, and  as  fuch  paf*  by  grant  thereof.  C>o.  Jac.  190. 

A  man  may  pr<fcribe  for  a  way  from  his  houfe  through 
a  certain  clofe,  12c.  to  church,  though  he  himfelf  has 
lands  next  adjoining  10  his  faid  houfe,  through  which  of 
necciuty  he  mull  firll  pafs ;  for  the  general  prefcription 
ihall  be  applied  1  nly  to  the  lands  of  others.  Pa!m,  387, 
388:  2  to/  Rep.  397. 

An  ancient  Highway  cannot  be  changed  without  an 
inquiiition  found  on  a  writ  of  ad  uu-.d  damnum,  that  fuch 
change  will  be  no  prejudice  to  the  Public;  and  it  is  faid, 
that  if  one  t bulge  a  highway  without  fuch  authority, 
lie  may  (up  the  new  way  whenever  he  pieafes;  neither 
can  the  K  ng's  fubjeel?,  in  an  action  brought  againll  them 
for  gcirig  over  fuch  new  way,  jullify  generally  as  in  a 
common  Highway,  but  ought  to  Jbiiu  J(c;udlyy  by  way  of 
tXitJi ,  km  the  cLl  nay  lias  ob/huthd,  and  u  xt'*v  one  Jet 
out;  neither  are  the  inhabitants  bound  to  keep  watch  in 
fuch  new  way,  or  repair  it,  or  to  rm.ke  amends  for  a 
robbery  committed  in  it.  Cro.  Car.  260:  I- augb.  341  : 
Ttl  .  14 1  :  l  Buer.tfii  :  1  Hawk.  P.  C.  c.  76  §  3. 

But  it  hath  been  ru-iiJcn,  that  if  a  water,  which  bath 
been  an  ancient  Highway ,  by  degrees  changes  its  courfe, 
anJ  gees  ovei  adl-rcnt  grouad  from  that  whereon  it  ufed 
to  run,  yet  the  Highway  continues  in  the  r.c*  channel 
in  the  Ijmc  manner  as  in  the  old.  22^93:  l  Rol. 
Abr.  390. 

An  «-  Nner  of  land,  over  which  there  is  an  open  road 
may  indole  i.  by  hii  own  authority,  but  he  is  bound  to 
Jeave  fuftuient  ijuce  and  ro<  m  for  the  road,  ana  he  is 
obliged  to  repair  it  |  :1  he  throws  up  the  inclofure.  But 
if  he  alter  Gl  change  tnc  road  by  the  legal  couifc  oi  a 


writ  of  ad  quod  damnum,  he  is  not  obliged  to  repair  the 
new  road,  unlefs  the  jury  impofe  fuch  a  condition  on 
him  :  for  othcrwifc  it  Hands  jud  as  it  did  before,  even 
though  it  was  at  tiro1  open  and  mould  be  dire&ed  by  the 
jury  to  be  inclofcd.  And  a  private  ad  of  parliament 
for  incloling  bnds  which  veils  a  power  in  commilTioncrs 
to  fet  out  newto^ds  by  their  award,  is  equally  ll/ong  as 
to  thefe  tonfequences  as  a  writ  of  ad  quod  damnum,  bee 
1  Burr.  456. 

As  to  the  icguiation  by  ftatute,  Sec  pop.  VI.  (A)  9. 

Iff.  Of  G/vw'w  tight,  the  general  charge  of  repairing 
Highways  lies  on  the  occupiers  of  lands  in  the  parilh 
w  herein  they  lie ;  but  it  is  faid  that  the  tenants  of  the  lands 
adjoining  are  bound  to  f.our  their  ditches.  1  Rvl.  Abr* 
39  :  March  26  :  i  Vent*  90.  183  :  8  Hen.  7.  c. 
"If  a  parilh  is  pan  in  one  county,  and  part  in  another, 
and  the  Highways,  in  one  county  are  out  of  repair, 
the  whole  parilh  (ball  contribute  to  the  repair  ;  but  there 
may  be  an  agreement  between  the  inhabitants,  that  the 
one  Ihall  repair  one  p.irt,  and  the  other  the  other;  and 
fuch  agreement  is  good  between  themfelvcs,  and  for 
breach,  the  one  may  have  an  action  upon  the  cafe  againil 
the  other;  but  in  indictment  they  Ihall  take  no  advan- 
tsge  of  ihel'e  agreements,  for  as  to  the  King  they  arc 
equally  liable.    I  Mod.  112:  1  k'ent.  2$6:  3  Keb.  301. 

A  Highway  lying  within  a  parilh,  the  whole  parilh  is 
of  common  right  bound  to  repair  it;  except  it  appears 
that  it  ought  to  be  repaired  by  fome  particular  perfon 
either  ratine  ieHu\*%  or  by  prefcription.  1  Vent.  1S3. 
Style  163. 

If  a  parilh  lie  in  two  diAin&  counties,  an  indictment 
may  be  brought  aguinfl  that  part  of  the  parilh  in  which 
the  ruinous  road  lies.  4 />mt.  z£  1 1.  But  it  roufc  ap- 
pear upon  the  face  of  the  indictment  by  what  right  the 
charge  is  laid  upon  the  particular  divifion  of  any  parifn, 
which  is  in  one  county  only.  5  Burr.  2700,  2  :  As  thac 
they  have  repaired  timeout  of  mind.  Andr.  276  :  Haiixa, 
259  ;  and  fee  2  Term  Rtf.  5  1  3. 

But  though  the  parifn  be  obliged  of  common  right  to 
repair  the  Highways  in  it,  yet  it  is  certain,  that  particular 
perfon s  may  be  bound  to  repair  the  Highway,  by  rea- 
fon  of  inclofure  or  prefcription;  as  where  the  owner  of 
lands  not  incloied,  next  adjoining  to  the  Highway,  in- 
doles his  land*  on  both  fides  of  it;  in  which  cafe  he  is 
bound  to  make  a  perfect  good  way,  and  ihall  not  be  ex- 
cufed  by  making  it  good  as  it  was  befote  the  inciofure, 
if  it  were  then  any  way  defective,  becaule  by  the  inclofure 
he  tikes  from  the  people  the  liberty  of  going  over  the 
lands  adjoining  to  the  common  track.  1  RoL  Abr.  390 : 
do.  Car.  36^:   I  Hid.  464. 

A!fo  it  is  faid,  that  if  one  inclofe  land  cn  one  fide, 
whi'jh  hath  anciently  been  inclofcd  on  the  other  fide,  he 
ought  to  repair  all  the  way  ;  but  that  if  there  be  no  fuch 
aniient  inclofure  on  the  other  fide,  he  ought  to  repair  but 
half  the  way.  t  Sid.  464. 

Therefore,  if  there  be  an  old  hedge  time  cut  of  mind 
belonging  to  A.  on  the  one  fide  of  the  way,  and  B. 
having  land  lying  on  the  other  fide,  makes  a  new  hedge, 
there  £.  Ihall  be  charged  with  the  whole  repair.  1  Sid. 
464  .  2^.^.665:  2  Saund.  157.  But  if  A.  makes  a 
heJgc  on  the  one  fide  of  the  way,  and  B.  on  the  other, 
they  fhaU  be  chargeable  by  moieties.  1  Sid.  464 :  2  Kei» 


HIGHWAYS  IV. 


665.  But  n  feerns  dear,  that  wherever  a  perfon  makes 
himfclf  liable  to  repair  a  Highway  by  reafon  of  inclvforc, 
that  by  throwing  of  u  open  again,  he  therehy  free;  him- 
fclf  from  the  bu  then  of  any  future  reparation.  zSaimJ. 
j  60    See  aute  II. 

In  a,  writ  of  ad  quid  d&m/mtn,  and  inquifition  found 
thereupon,  after  the  perfon  hath  once  wade  the  road  j 
(and  iif.  J?,  it  is  not  necefiary  the  whole  new  rvad  tnoulJ 
go  liuough  hi-  own  foil  ;)  the  panlhioncrs  ought  vu  ke^p 
it  in  repair:  be.aufe  bring  d If Jurged  from  se^aiiing  the 
old  road,  no  new  burthen  is  laid  upon  thcrn  j  ihtjr  la- 
bour ia  only  tran>ferrcd  from  one  place  to  another.  B  uc 
if  the  new  road  Jiea  In  another  pa/Hli,  the  perfon  who 
fued  oat  the  writ,  and  his  heirs  ought  to  keep  it  in  re- 
pair, because  tbe  inhabitant*  of  the  other  pariih  gaining 
no  benefit  from  the  old  road  being  tnken  away,  it  would 
be  import  ng  a  new  charge  upon  the  in  for  which  they  eii- 
joyed  no  compciifation.  $  Atk  jji. 

Particular  pcifons  may  be  bound  to  repair  a  Highway, 
by  prefcription,  or  in  refpec3  of  incisure  of  the  land 
wherein  the  road  Lies  ;  and  it  is  laid,  that  a  corporation 
aggregate  may  be  thargrd  by  a  general  prefenptian,  that 
nought  and  nath  ufed  io  doit,  without  fhewing^ny  con- 
sideration io  refpect  whereof  they  had  ufed  to  do  it,  bc- 
caufe  fuch  a  corporation  never  die* ,  neither  is  it  any  plea, 
that  they  have  done  it  Dili  of  chanty  ;  but  it  is  faid,  that 
fuch  a  general  prefer  iption  ia  not  fufficient  to  charge  a 
private  perfon.  brcaufc  no  man  is  bound  to  do  a  thing 
which  his  ancestor*  have  done,  unlefs  it  be  for  fome  fpc- 
cial  reafon  ;  as  having  lands  defcended  to  him  holden  by 
fuch  fervicc*  Este  but  it  feerns,  that  an  indictment  charg- 
ing a  tenant  of  land*  in  fee  with  having  ui'ed  of  right  to 
repair  futh  a  way  rat  hat  taR^f^.ttme.  fa&t  without  ad- 
ding that  his  ancellors,  or  thofe  whofe  citate  he  hath,  have 
fodonc,  isfuifceient,  for  it  is  implied.  27  /Ijf,  8  :  27  £</. 
4.  38  :  B>*.  I'refertptitti  49,  70  :  JCdihj.  52  a  .  Lairb-  zo6 : 
1  /YW.  P.  a  c .  76.  \  c— 8. 

And  it  [rents  certain  in  all  thofe  cafes,  whether  a  pri- 
*rate  perfon  be  bound  to  repair  a  Highway  bv  inclafure  or 
pre fc iip* ion*  that  the  parilh  cannot  take  jd  vantage  of  it 
On  the  general  iiTuc,  but  mitjl  phaJ  it  facial^ 
fore,  it  to  an  indictment  again [t  the  p&rifl 
pairing  a  Highway,  they  plead  Not-guilty, 
jnicoatd  only  that  the  way*  are  in  rtpatr9 
go  to  the  right  of  reparation »  t  JHW- 1  14  j 
j  far,  25  6. 

At  Common  law  it  is  faid,  that  all  the  county  ought 
to  make  good  the  reparations  of  a  Highway,  whert;  no 
panicuJar  p^rfons  ate  hgunn  to  do  it ;  by  reafon  tbt  whole 
county  have  their  e*fe  and  paffage  by  the*  faid  way 
J?rr>,  13.  By  the  ancient  Common  law,  village*  are  to 
repair  their  Highways,  and  may  be  punifhed  for  their 
decay;  and  if  any  do  injuic  or  Heighten  the  Highway, 
he  is  punilhublc  in  the  King's  Bench,  or  berore  juilict  s 
oi  the  peace  in  the  Lourt  ^eet,  27  AJJ.  63;  Crwip. 
Jw/tL  76.  bre/o//1  V. 

As  to  Ptk'tttt  -Ttrtvr. — If  one  grant*  a  way,  and  after 
Wards  digs  trenches  in  it  to  my  hindrance,  1  may  fill  them 
ep  agiin.  But  if  a  way  which  a  man  nai ,  becomes  nor 
ptdTible,  or  becomes  very  bad,  by  the  owner  ol  the  Lad 
tearing  it  up  with  lm  car  s,  to  that  Hie  lame  be  filled 
wilh  wat^r,  yet  he  who  has  the  way  cannot  i!  g  the 
ground  to  let  out  the  watei,  for  he  has  m-  intcrcii  in  the 
foil.  Qidk^Zji.    But  in  fuch  calc  he  may  bung  11 1  * 


thai  there- 
for not  re- 
this  fitaJl  be 
but  does  not 
3  Kfb.  301  : 


action  ag.iinff  the  owner  of  the  land  for  fpoijingthe  way, 
ot  ftrha/s  he  may  go  out  of  the  way,  upon  the  bud  of 
the  wn.ng  doei',  as.  near  to  the  had  way  as  he  can.  But 
where  a  private  way  is  fpoiled  by  thofe  who  have  a  right 
to  pafj  thereon,  and  not  through  the  default  of  theowntr 
of  the  land,  it  frenis  that  they  who  have  the  ufe  and 
benefit  of  the  w.iy,  ought  to  repair  it,  and  not  the  owner 
of  the  Joil,  unlefs  he  h  bound  thereto  by  culham  or  fpecial 
B^rfemept.  2  Burr.  3*>5*. 

in  an  :iition  un  the  cafe  for  not  repairing  a  private 
road  leading  throurjh  the  defendants  dofc,  it  is  fulTicienc 
to  allege  rJ»t  the  defendants  mttficroS  the  clofeis  bound 
to  repair,  3  Term  8xf>,  766. 

For  further  matter  a*  to  rep  aits  of  Highways,  See"  pujl 
VL  (A).  2,3,6. 


agreed  to  be  aNufanrc  to  dig  a  ditch* 
he  Highway,  or  to  creel  a  new 


JV.  It  i*  dearly 
or  make  a  hedge 

ga.e,  or  to  lay  log*  of  timber  in  it,  or  generally  to  do  any 
other  act  which  will  render  It  lefs  commodious.  Ktubin. 
34:  1  Hawi,  P.  C.  c,  76.  $  43.  Affo  it  is  a  Nufaoce  for 
an  heir,  (and  for  which  lie  may  be  imuded,)  to  continue 
an  incroachment,  or  other  nufance  to  a  Highway  begun  by 
his  anteftor,  beetle  fuch  continuance  thereof  amounts, 
in  the  judgment  of  Jaw,  to  a  new  nufance.  1/W.J5. 
C.  r.  76.  §  6t.  Alfo  it  is  agreed,  that  it  is  no  exeme  for 
him  who  lays  logs  in  the  Highway,  that  he  laid  them  only 
here  and  there  fo  that  the  people  might  have  a  paifage 
through  them  by  windings  and  turnings.  2  Rtt.Altr.  137; 
1  Hawk,  P.  C  e.  76.  §  49. 

It  is  a  nufance  to  fuffer  the  Highway  to  be  incommoded 
by  rc\ifon  of  the  foulnefs,  of  the  adjoining  dttciitSi 
or  by  boughs  of  trees  hanging  over  it,  Esfe«  And  it  is 
faidj  that  the  owner  of  land  next  adjoining  to  the  High- 
way, ought  of  com  me  n  right  to  fcour  his  ditches;  but 
that  the  owner  of  land  next  adjoining  to  fuch  iar.d,  ia 
not  bound  by  the  Common -Iw  fo  to  da  without  a  fpecial 
prcicriptitm ;  al/b  it  is  faid,  that  the  owner  of  tries 
hanging  over  an  Highway,  to  the  annoyance  of  travclters, 
is  bound  by  the  Common-law  to  lop  them^  and  it  is 
clear  that  any  other  perfon  may  Jop  them,  lb  far  as  to 
avoid  the  nufance,  8  fc.  7. 5  n  t  Kticb*  34;  Dsdi.  c^.  26: 
j  P.  C.  c  76.  j  53/ 

But  it  is  no  nuianet:  for  an  inhabitant  of  a  town  to  un- 
lade billets,  LsV*  in  the  rtreet  hefore  his  houfc,  by  reafon 
ijf  the  ncceffity  of  the  cafe,  unlefs  he  farter  tbem  to  con- 
tinue there  an  unreafonabie  lime,  z  Rot,  Air*  137,  a6r. 

Any  one  may  juftify  palling  down,  or  ytherwiie  <ie- 
ftrojing  a  common  nuance,  as  a  new  gate  or  houte 
erected  in  a  Highway ;  and  it  hath  been  hoiden,  that 
there  is  no  need,  in  pleading  fuch  jult in1  cation  to  (hew 
rhat  as  little  damage  was  done  as  might  be.  2  ReL  Abr. 
144:  Cr^Car.  184:  iJm.zzh  zSati.  458 

Though  all  nulancevare  punilhabje  by  indictment  with 
^ne  :.nd  iinpriiunment.  it  is  laid,  that  one  convicted  of 
a  nulance  to  the  Highway,  maybe  commanded  ny  ihe 
juugFneni.  to  remove  it  at  his  own  coil*,,  t£r.  z  RtL  ALr, 
84:  1  HttuL  P.  C.  c.  7$.  §  14.  See  z  Sfre,  636, 

A  gate  erected  in  a  Highway  is  a  common  nufance, 
be  n Lit  it  niterrupu  the  people  in  that  free  and  open  pai- 
frtge,  tthich  ihev  before  enjoyed  and  were  lawfully  in- 
til  fed  to  j  but  where  fuch  a  gate  ha*  continued  timt  mt 
*f  ai:ii<jt  it  fhali  be  intettdtd  that  ii  wjs  fee  up  at  fir tt  by 
tyntent,  en  a  compofition  with  thu  omiei  of  tnt  Una  on 

the 


HIGHWAYS  V. 


the  laying  out  the  road,  In  which  cafe  the  people  had 
never  any  right  to  a  freer  paftage  than  what  they  iVill 
enjoy ►  1  Ha<wk.  P.C.  c.  75.  §  9.  If  one  has  a  pupate 
n-ay  without  a  gate,  and  agate  is  hung  up,  an  action  on 
the  cafe  lies,  for  the  party  hath  not  his  way  as  he  had  be 
fore.  Ltit,  Rep.  267. 

See  further  as  to  nufances  in  Highways  poll  V;  and 
of  their  puniihmeni  by  ftatute,  poll  VI,  (A)  4, 

V.  At  la  the  grtrral  doflrint  with  rejptel  te  Indictments, 
Gfr,  upw  tbi)  fitkjt&t  Mr,  Serjeant  II a wkins  bai  laid  dmn 
the fallvwi*%  rule:  : 

Firft,  That  it  is  fafe  in  every  fuch  indictment  to  (hew 
bath  the  plttct  fitm  tvbicb,  and  tifo  the  plate  it  it/bitb, 
the  way  fuppofed  to  be  out  of  repair  doth  had  \  yet  ex- 
ceptions, for  want  of  fuch  certainty,  have  fomctimcj 
been  difallcwcd  :  (Sec  4,  Burr.  2091  :  Lucas  383.)  How- 
ever it  feems  certain ,  That  there  is  no  nccetfity  to  flicw 
that  a  Highway  leads  to  a  market  town,  becaufe  every 
Hiiihwav  leads  from  io<*.n  to  town,.  I  fU^-A,  P.  C\  t .  76, 
$  80.  t 

An  indictment  againft  the  parifh  of  B,  for  not  repairing 
n  road  leading  fnm  A.  to  B.  i*  exclufivc  of  2?,  and  there- 
fore bad  :  and  it  is  not  aided  by  a  fubfequent  allegation 
that  a  certain  part  of  the  fame  Highway*  jitumtt  im  B*  is  in 
decay,  tec.  3  To  m  Rep.  ,  1 3. — See  I  H.  Black,  Rep.  351  ; 
that  in  pleading  apubtick  Highway  it  is  not  neccuary  to 
ftate  any  in  mitt: .  So  in  an  indictment  for  a  nufance  in  a 
Highway,  it  is  not  necefl'ary  to  mention  (he  in- mini .  $tm.  44. 

adty,  That  it  11  ncceffary  in  every  fucfi  indictment  ex- 
prefsly  to  mew  in  what  place  the  nufance  complained  of 
was  done  ;  for  which  caufe  an  indictment  for  Hopping  a 
way  at  D.  leading  from  D.  to  C  is  not  good  j  for  it  is 
jupoJffible  that  a  way  leading  from  D.  mould  be  in  A 
and  no  other  place  is  alledged.  1  nOtofk,  P*  C.  c,  76. 

*  *7- 

So  alfo  in  a  prcTcntment  the  Highway  mult  be  alleged 
to  lie  in  the  parifti,  otherwise  the  parifh  is  not  bound 
to  repair.  Cwz/p.  1 1 1  ;  S/ro.  1 3 1 .— But  if  there  be  two 
vills  in  a  parifh,  it  is  not  neccflary,  in  an  indictment  for 
a  nufance,  to  fhew  in  which  vill  th=  nufance  lies.  Say. 

3dly,  That  every  fuch  indictment  ought  alfo  ceiuinly 
to  lbew/fl  Tchni  pan  of  the  Highway  the  nufance  did  tx~ 
ts.rd,  as  by  mewing  how  many  feet  in  length,  and  how 
many  feet  in  breadth  it  contained  ;  or  othcrwife  the  de- 
fendant will  neither  know  of  the  certainty  of  the  charge, 
againft  which  he  is  to  make  hi*  defence,  neither  will  the 
court  be  able  from  the  record  to  judge  of  tbegreatnefs  of 
the  oftence,  in  order  to  affefs  a  fine  anfwerable  thereunto  ; 
and  upon  ihis  ground  it  hatli  been  adjudged,  that  an  in- 
dictment for  flopping  a  certain  part  of  the  King's  High- 
way at  K.  is  bad,  for  the  incertainty  thereof.  Alfo 
it  hath  been  refolved,  that  the  place  wherein  fuch  a  nu- 
fance is  alleged,  is  not  fufficicntly  afcertalned  in  fuch  an 
indictment,  by  (hewing  that  it  contained  fo  many  feet 
in  length,  and  fo  many  in  bread th,  by  eft  emotion.  1  Harjsk. 
P.  C,  c.  76.  §  88- 

An  indictment  for  a  nufance  m  laying  foiJ  in  a  High- 
way is  not  bad  for  want  of  the  length  and  breadth  of  the 
nufance  being  fet  out.  Say,  98  — Nor  for  a  nufance  in 
digging  two  grips  [or  ditches  in  a  common  foouvay.  Say. 
197. — >Nor  for  a  nufance,  that  a  certain  Highway  and 
bridge  arc  in  a  ruinous  condition.  Saj<  joi. 


4th]y,  That  every  fuch  indictment  mufc  'mew,  thaf 
the  way  therein  a  nufance  is  alledgcd,  is  a  Hi$b* 
way  1  for  which  caufe  it  hath  been  refolved,  That  an  ia- 
dictment  for  a  nufance  to  a  horfeway,  without  adding 
that  it  was  a  Highway,  is  bad;  and  upon  the  f,ime 
ground  it  fcemeth  alfo,  That  an  indictment  for  a  nufance 
to  a  common  footway  to  the  church  of  D.  for  all  the 
parishioners  of  D.ls  not  good;  yet  it  feems,  that  if  thofe 
la  ft  words,  vie,  fir  all  tht  pmip'mtTi  of  D.  had  been 
omitted,  fuch  an  indictment  might  be  maintained.  See 
1  HavA.  P.  C.  c  76.  §  89. 

cthly,  That  it  b  not  fafc  in  an  indictment  agatnft  a 
common  perfon  for  not  repairing  a  Highway,  which  he 
ought  to  have  done  in  refped  of  the  taatre  of  certain 
lands,  bareiy  to  fay  that  he  was  hound  to  repair  it  >u- 
ri-w /ctt:i>  u-  iirr.r,  wi  lIujui  adding  fuaf.  Alfo  it  is  fa  id, 
that  in  ,in  indictment  again ti  a  bimop^  trie'  for  not  re- 
pairing a  Highway,  in  refpeet  to  certain  lands,  ic  ought  to 
be  fhewn  in  what  capacity  he  ought  to  repair  it,  becaufe 
otherwifc  it  cannot  be  known  in  what  capacity  the  proceft 
is  to  be  awarded  again  It  him-  1  Hav>k>  P^C.c.fb,  ^90. 

If  a  man  be  charged  to  repair  ration*  tenvrmt^  be  may 

throw  it  upon  the  parifh  by  the  general  iflue.  Sua.  184,  

And  it  hath  been  held  upon  consideration  that  r a/Jane 
trwinc  is  fuffitienc  without  ftue*  Stra,  187.  Hawkins 
pofi lively  flates  that  the  defendant  ought  not  to  plead 
quid  dtbzit  repay  are  without  ihe  wing  who  ought,  1 
Haivb.  P.  C,  r.  76.  ^  94  j  cites  1  Std.  140  :  Cart'j.  z\  3  : 
1 J  Mad.  273  r  ta  mut.  t  3* 

6thTyt  That  in  every  fuch  indictment  the  fail  alledgcd 
againlt  the  defendant  mud  be  expreifed  in  fuch.  proper 
I*  ,  ti  -H  1:  m?.y  clearly  appear  to  the  court  to  have 
been  a  nufance;  and  for  this  caufe  it  hath  been  refolved, 
That  a  preferment  for  diverting  a  Highway  is  not  good, 
becaufe  a  Mighwdy  cannot  be  diveried,  but  muft  always 
continue  in  the  fame  place  where  it  was,  howfoever  ic  be 
ob [hutted,  and  a  new  way  made  in  another  place.  See 
l  H<r.vk.P.C.  t.76.  §  91. 

It  hath  been  refolved.  That  an  indictment  againft 
a  man  for  flopping  a  Highway  in  his  own  land,  is 
good,  without  laying  the  offence  done  vi  et  armis,  Alfo 
it  is  faid,  That  a  presentment  that  a  Highway  in  fuch  a 
place  is  decayed  by  the  default  of  the  inhabk^nts  of  fuch 
a  town,  is  good,  without  naming  any  perfon  in  certainty. 
But  ic  hath  been  adjudged,  than  an  indict  ment  again  it 
particular  perfons  muit  Ipecially  charge  them  every  one; 
for  which  caufe  it  hath  been  refolved,  that  an  indiclmcnt 
againft  feveral  for  not  repairing  their  ibreets,  that  they, 

ewwm  utir^u,  did  not  repair  them,  is  not  goad.  See 
1  //flwi,  P.  C.  c.  76.  §  93s. 

Upon  an  indictment  for  not  repairing  a  Highway,  if 
the  defendant  produce  a  certificate  before  trial,  that  the 
way  is  repaired,  he  mall  be  admitted  to  a  fine;  but  after 
verdict,  the  certificate  is  too  fate,  for  then  he  mult  have  a 
ctofiat  to  the  fheriff,  who  ought  to  return  that  the  way  is 
repaired,  becaufe  the  verdict,  which  is  a  record,  mull  be 
anfwtred  by  a  record.  Raym.  215.  And  where  the  de- 
fendants, indicted  for  not  repairing  a  common  foot-wayf 
confefTed  the  indict  men  and  fubmitted  to  a  fine;  it  was 
held,  that  the  maccr  was  not  ended  by  their  being  rined; 
but  that  writs  of  ditfriug.ti  fliafl  be  awarded  in  infinitum 
tilf  the  court  of  B.  Ji,.  is  certified  that  the  way  is  repaired, 
as  it  was  when  it  was  at  beft;  but  the  defendants  arc  not 
bound  to  put  it  in  better  repair  than  it  has  been  time  on t 

of 
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»P  mind.  T  &r/i.  3j8:  6  Mod.  1 6 J*  If  a  defendant  hath 
made  a  Highway  as  good  as  it  is  capable  of  being  made, 
it  was  faid,  in  an  extraordinary  cafe,  this  fhali  not  dif- 
chargchim,  on  an  information  again  Ll  him;  though  it 
may  be  a  mitigation  of  his  fine.  3  Saii.  183.  Alfo  it  is 
no  excufe  for  the  inhabitants  of  a  parifh  indicted  at 
Common-law,  for  not  repairing  the  Highways,  that  they 
have  done  the  work  required  by  ftature;  for  the  ftatutes 
are  made  in  aid  of  the  Common-law:  and  when  the  Ita- 
tutc  work  is  not  fumcirnt,  rates  and  afteflmems  arc  to  be 
made.  DnU.  c.  16. 

Jt  is  faid,  that  if  the  right  or  title  to  repair  fuch  ways 
come  in  queftion,  upon  fuggeflion  and  affidavit  made 
thereof,  a  cttiier4ri  may  be  had  to  remove  the  indictment 
into  B.  R. 

A  perfon  may  be  indicted  for  not  repairing  %  hmife 
ftnndingupon  a  Highway  which  is  ruinous,  and  tike  to 
fall  down,  to  the  danger  of  travellers,  whatever  be  his 
tenure,  which  in  fach  cafe  is  not  material.  1  Sate*  357. 

If  there  be  a  common  foot-way  through  a  clofe  by  pre- 
fcrip.tfon,  and  the  owner  of  the  clofe  ploughs  op  the  way, 
and  lows  it,  and  lays  thorns  at  the  fide  of  it,  paffengers 
may  go  over  another  foot-way  in  the  fame  clofe,  without 
being  trefpafters,  Tifar*  142^  And  if  a  Hiphftvap  is  not 
fufheient,  any  paiTeuper  may  break  down  the  inclofure  of 
it,  and  go  over  the  land,  and  juitify  U  ttU  a  fufHcient 
way  is  made.  3  Salt.  182. 

Erecting  a  gate  crofs  a  Hietntiajti  though  not  locked, 
but  cpeniig  and  shutting  at  plcafure,  is  eftccmcd  a  nu- 
fancfi  ;  for  it  is  not  fo  free  and  eafy  a  pafihgc,  as  if  there 
had  been  no  gate :  and  the  ufual  way  or  rcdrefling  nu- 
fances  of  this  kind,  is  by  indklmcm  5  but  every  perfon 
may  remove  thenofince,  by  cutting  or  throwing  it  down, 
it  there  be  occancn  fo  to  do  ;  and  it  hath  been  held*  that 
though,  there  are  many  gates  acrofs  Wtgh^tqys^  they  muft 
be  a/tci&ttty  let  up,  and  it  (hall  be  intended  by  licence  from 
the  Kjrcg  upon  the  writ  of  ad qtttd  deumutn.  do,  Cer. 
Sec  ante  IV. 

VI.  (A)  Of  HioftWAVi. 
1 .  7?Af  Statute  dmy. 

zx  sijjijjmsjtt  of  Rata  and  other  funds fr  th$  Repair 
of  Highways. 
.    3.  Of  the  Affilntmtnt  of  the  Sar-vtjwr,  and  his  duty. 

4.  Of  Nufanctt  by  Statute. 

5,  The  Number  of  Hcrfcs  in  Carriage!. 
6„  Of  pTiftnting  Highways. 

J,  0f  levying  7t$ifjn\entit  PcKakif*  and  pQrftii::rrx\ 
and  other ge.net  at ptQfwjk-ns  ft unfsne  the     teat  ion 

of  the  Aa. 

8,  Of  Drftitdanfs  in  Anient  on  the  Statutes ,  CsV. 

9.  Of  Cbaft$titg  and  Enlarging  Highways. 

h  By  fat.  l'$4#  which  repeals  and 

confoHdates  the  provi lions  of  all  former  ftatutcs  on  this 
fubjeft,  Occupiers  of  50  A  a  year  keeping  a  team  of 
three  horicsfhaU  fend  the  fame  and  /n  o  men  to  do  ftatutc- 
du:y  for  fix  days  in  every  year* — And  fo  for  another  fix 
day*  in  every  year  for  every  further  50/,  a  year. — So  alfo 
every  perfon  wholhall  occupy  50/.  in  any  other  psrrifh 
than  where  he  refides. — Every  perfon  occupying  50/.  a 
year,  but  not  keeping  a  team,  mail  fend  a  team;  a  perfon 
not  keepings  team,  but  occupying  tinder  50  L  a  yeai 
either  where  he  does  or  does  net  rclide.  to  psj  titt  furveyor 
I. 


in  lieu  of  <htry  for  every  tot.  a  year  1  d.  for  every  day'* 
duty. — A  perfon  keeping  a  team  and  not  occupying  30 /. 
a  year  mail  only  fend  ottt  man  with  the  team* 

Land*  fuffered  to  Jie  frefh,  neither  occupied  or  let,  are 
liable  to  the  performance  of  the  dutyj  to  be  fatisfied  by 
their  Otaurs.  Palm.  389. 

The  livings  of  the  clergy  are  liable  as  other  eftates. 
Wtitf  40  :  2  Inft.  7S4. 

Whoever  mall  keep  a  cart  and  horfe,  and  not  a  team, 
mall  fend  the  fame,  and  one  labourer,  or  pay  the  compofi- 
tion  at  the  option  of  the  furveyor, — Perfons  above  iS 
and  under  60  not  occupying  4  I.  ayear,  not  bcingapprcn- 
ticcs  or  menial  fcrvants,  if  they  have  not  otherwife  per- 
formed or  com  m  uted  (h  a  ]  j,  b  y  t  hem  fe  I  ves  or  d  epu  t  y .  pe  r  fo  r  in 
the  fix  day*'  Juty.  —  A  perfon  keeping  a  coach  c{  carriage 
and  no  team,  and  not  occupying  50/,  a  year  mall  pay 
1  /.  a  day  for  each  horfe  or  the  competition  before  men- 
tioned at  the  option  of  the  furveyor. — If  the  carriages 
required  are  not  neccflary,  the  owner?,  {hall  frnd  3  men  or 
pay  4  j.  6  1  A— The  labourer*  mail  furnifh  th'.mjth>es  wich 
proper  infbumcnts  for  the  llatutelabour ;  and  mail  whh 
the  teams,  work  li  hours  a  day. — If  perfons  do  n  E 
fend  a  fufiicicnt  labourer  befides  the  driver,  or  if  ;i.e 
labourers  difobey  the  furveyor,  he  may  difchrirge  ta 
and  recover  the  forfekure  againft  the  milter,  as  he  might 
in  cafe  none  had  been  fent  at  all.  §  35. 

A  ftand-cart  and  one  horfe  to  be  reckoned  half  a  team  ; 
a  cart  and  two  horfes  as  two-thirds. — And  if  thediuy 
require  it,  the  furveyor  may  order  it  to  be-  performed  with 

The  furveyor  (hall  give  four  days*  notice  to  the  occu- 
piers, &e.  of  the  fiatute-duty  required,  and  ibe  J.\y$  when. 
(See  Ld,  Raw*  858.)  Perfons  making  default  in  JVniir* 
the  team  and  men,  to  forfeit  to/. — in  fending  carr.  .107I13 
and  man  3  j. — in  fcndingc3riT  horfe  and  two  inrn  in 
fending  a  labourer  is.  6d. — The  forfeiture  To  be  ap- 
plied tothe  Highways;  the  furveyor  to  be  tmpartiaK  ^  37. 

The  ftatute  duty  may  be  compounded  for,  asthejaf- 
ticcs  mail  direfl,  at  thc  rate  of  4  j.  6d.  for  a  tcamj  2  t. 
for  a  cart  2nd  horfe;  3  s.  for  a  cart  and  2  horfes  ;  and 
q.tL  for  a  day's  perfonallabour, 

jufticcs  of  cities,  corporations1,  Cj'c.  are  to  execute 
this  act.  within  their  jurifdietions.  §  54* 

If  a  neccfuty  fliould  arife  in  any  particular  place,  the 
juftices  may  fuperfede  the  liberty  of  compounding,  and 
order  the  Statute-duty  to  be  performed  in  kind  -t  and  lots 
fliall  be  draivn  which  of  the  inhabitants  lhalt  fo  perform 
it.  §  39- 

The  Juftices  may  mitigate  thecompontion,  where  part 
of  the  land  occupied  lies  in  another  p.sriib.  §  40. 

Se£k,  41,  Settles  the  manner  in  which  the  furvcyors 
fliall  give  notice  of  the  time  and  p!atc  for  compounding, 
and  how  fuch  compofnions  f.iall  be  paid. 

Where  a  draught  or  plough  is  kept  and  no  carriage,  n. 
fliall  he  paid  for  every  horfe  or  pair  of  oxenn  §  4?, 

The  Inhabitants  may  appoint  3  feparatc  months  In  the 
year  for  ferd-iime,  hay,  and  corn-harveft  in  which  no 
Statute  duty  (hall  be  performed,  t-..  43, 

The  Stat.  13  Gey,  3.  c.  84.  $  5ft,  empowers  the  Juflices 
in  fpecial  fcflions  in  certain  calcs  to  apply  the  funds  of 
Turnpike  mads  in  aid  of  the  ftatute-duty  on  Iiighways„ 

By  Stat,  30  Geo*  2,  c  25.  §.  zy  Perfons  ferving  in 
the  militia  are  exempted  from  Rainle*duty  during  their 
fervicc. 

The 
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The  performance  o?  ilnis  ftatu're-dutv  it  no  anfwer  to 
an  indictment  for  rot  repairing.  Dalt,  <.  zb. 

Thr  inhabitants  of  a  parift  into  which  a  rotd  \\  turned 
by  TurnpiN-  'jrusl^c*  are  not  bound  to  do  Ihiute  work 
thereon.  »  iJ/^rf,  603* 

2.  The  Seilkm  s  may  order  a  rate  not  exceeding  6  it.  in 
the  pound  to  defray  thecxpence*  of  proving  materials., 

for  the  repairs,  Si*i  1 5  C^.  y  c.]& $  30. 

If  the  funds  arc  cxbautlcd.  and  the)/  and  ihe  labourap 
pointed  by  the  ael,  are  infurlieicm  ro  keep  the  Httfh«fit>* 
in  (efficient  repsir,  theSftiions  may  caufc  an  equal  afTlf 
rnent  for  that  puipoJe;  provided  ihe  faid  r.ite  ol  6</.  and 
this  rffeftircnt  do  no;  c.:cecd  9^.  per  pound.  §^  4c,,  46. 

FeufTces  or  rru.iccs  of  Knife  granted  lor  the  repair  of 
Ifl&lways  fcal'l  th  m  to  the  b-ll  advantage,  and  ihe 
St/liiemi  may  enquire  into  the  management  the  r.  of.  %  52. 

3.  Of  the  Jpfehtsiatt  of  the  Surveyor.  By  the  faid 


-jj 


[l! 


nd  Parifh.iocierai  mall 
At  1 1  in  iht  morning, 
lilt  01  ten  pjjifrnontr* 
a  year  or  renting  jo:', 
fumcierji  number  oi 
the  deficiency  fhall  be 
itants, — Within  three 
copy  of  the  I  tit  to  the 
jina!  ltd  to  the  fpcciai 
no  give  iH.ti.e  to  the 
icflicn  and  accept  the 
:>r  fliew  caule  to  the 


13  Qt*.  3 

a  fir  rob  !e  yearly  011  zirf  of  Ss, 
when  the  maj  :i:y  (hail  ro 
each  pcdletJing  a  real  eflalc  0 
or  worth  10O.'.  perfonalljv 
this  description  cannot  be  tow 
iupplicd  by  the  molt  r=blc  i 
days  after,  the  conllubJc  fli.tll  f 
Juliueof  the  diiifio^,  and  t!u 
Sv [Hons  after  M-ichndmcti  ietfio 
ptifoi 
office 

cc-utrary.. — The  JuJlice*,  atiueh  Ipecialbemon*  111  a  LI  ap- 
point one,  two  or  mure  funeyors  from  ihe  laid  lift,  pre. 
fcrruig  fuch  as  are  qualified;  which  fhall  be  notified  to  the 
pcrfons  chuien  who  ihajl  be  furveyors  for  the  nexi  year.—. 
If  any  named  in  the  tilt  refufc  to  ferve,  rhry  mail  forfeit 
5/. — And  the  Juflices  may  appoint  inhabitants  of  the 
county  living  within  three  miles  of  the  partfh;  who  on 
refufal  mall  forfeit  50/. — A  furveyor  ferving  one  year 
fhail  be  exempt  for  the  three  following, — if  no  ltd  is 
returned,  or  the  per  Ion  appointed  refutes  to  ferve;  two 
J  offices,  at  fpcciai  Seillon  nuy  appoint  a  fur  veyor  wiih  a  j 
faLrjr  to  bir  paid  from  the  forfeitures,  hur  not  to  exceed 
£  of  the  6  t/.  rate— The  Jutlices  may  order  the  collector 
to  return  an  account  of  the  fatd  affeiiment.— *Omccr>  ne- 
glecting their  duty  10  forfeit  40 

It  frems  that  the  prefence  of  the  psrifh  officers  if.  nor 
ficonat  to  the  legality  of  the  meeting,  provided 


in  this  &ft*  Sec  Std.  5,  of  the 
n  properly  procured,  the  JulLiccs 

i  fa-ary  is  appointed,  the  jofttces 
antj  who  dull  forfeit  $oj.  on 
icr  be  arpoin'cJ,  liable  alfo  to 


abfot 

it  i»  in  o-.her  refpc 
Survey  us  than  01 
rtood  bv  ihe  wort 
act  —If  :hc  lift  h: 
tnay  reject  it.  4  I 

Where  a  furvej 
fh.-iJl  iilfo  appoint 
refufal  to  ferve ;  : 
cor.  for  refuting;  and  they  may  thin  ^ppuint  tine  Hith  a 
CaJaxy —  n  alliiiant  ferviiig  one  yea<  lhall  not  be  ap- 
pointed .ig  am  for  tnrcc  years  j  without  Jib  own  content. 
1 ;  G.  t.  y  r.yS. 

"k'hc  surveyor  ihall  give  fecurity  bybond>  if  re^ure^. 

£1  It  is  provided  that  two  parts  tn  three  of  the 
pari&umefi  aflembled  may  recommend  a  Sui-veyor  with  a 
fuJ.try  to  the  JulHces,'— And  if  the  b'urveyur  dies  or  be- 
come' incapable  during  the  interval  of  the  Self  ions, 


two  Juilices  may  appoint  a  per  fun  to  officiate  uat!  tit« 

Sc  flirt  n. 

The  fa  fanes  of  Surveyor*  tn  cities^  oiuLt  be.an^ 
pra  t?6  by  two  tnird*  of  the  p^nthianers.  $  5^ 

As  ro  the  $jtru0er>*  J«y  — fJy  §  4,  of  ihe  fkmn  ^ 
die  affiftan?  fhall  obey  the  Surveyor,  and  account  to  Jiirm 
for  money  received,  under  f»rfei;utc  of  double  rh« 
a  mounts  And  fot  any  nrglecl  he  lb  rk  1 1  forfeit,  tJo:  moro 
than  5  /.  nor  IeT»  than  _jOi-  at  the  dif^reiion  of  the  Juf- 
tici-i-— The  Survey  or  is  to  draw  on  the  affiftant  for  fains  of 
40  f.  or  upwards. 

Surveyors  dull  view  tltc  Highways,  and  give  notice  to 
r&rhove  o^rndiom  or  encroaenmenu  by  hedges,  ifi',  and. 
ifnm  remedied  within  iwcnty  days  the  Surveyor  may  do  k 
at  the  caarge  of  the  party  ofiinding,  who  Aiailalfo  forfeu 
1  ii.  ptr  Loot.  \  1  i.  and  See  pofl.  4, 

The  Surveyor  fhsdl  upon  oath  inform  two  J  ufiices  of  ail 
Highways,  bridge*,  repairable  by  tenure  which  are 
out  of  repair. — And  jf  they  are  not  repaired  on  notice 
ro  rhc  perfons  chargeable  they  fhall  be  prtfemcd  ac  trie 
SeiTions,  §  i$>iet.  1  Blank.  601  ;  and ps/f.  6* 

JuLticts  at  fpecial  Seflions  nay  order  which  of  the 
H>gbways  fiiall  Oc  firJl  repaired.  ^  ^5. 

Siiit.  z6>  direct*  no*,  where,  ana  in  what  manner  the 
furvejor  thill  creel  di  ectton  polls  in  crofs  roads,  ~£c. 

27  it  ii>,  are  where  and  in  what  manner  the 
Surveyor  may  get  nutnijls  for  the  repairs  j  andean, 
ho \v  matenafs  ih*\\  be  u Drained  where  there  are  n6t  fuf- 
hcient  within  the  parifh  —  to  1035  latter,  S^e  1  /jW. 
381  —  J  he  Surveyor  babied  to  ctmir^t,  ^  50. 

The  Surveyor  is  to  fence  off  all  pits  ud  hut-.-i  made  in 
digging  mafceriaJs,  on  rorfeirureoi  joj.  and  on  negiedk 
af^rr  nottce  frcm  40/-  to  10/  $  31. — Materials  dug  for 
the  ufc  of  a  different  pariih  than  that  in  which  they  Jie, 
fhall  be  removed  only  between  the  tit  of  April  aud  lit  of 
Nwrtnirsr  or  in  a  hard  frail.  ^  52. 

The  prn  a  ty  tor  damaging  bridges,  mills,  &r*r  betiveeu 
zqs.  and  5/.  at  the  dn«.retion  of>.hc  Ju^icn.  §  33. 

Seil.  ^r  Dif-ct-  in  whai  manner  tiie  Surveyor  or  Ilia 
executors,  <sfc  th.nl  keep  tj»i  accounts  ;  which  are  to  be 
examined  at  a  vefb-y,  A  tnvarti-  by  a  jutUce,  and  fur- 
ther if  neceiTary  *t  s.  I  pec  1  id  ^ei!ions. — ice  z  &wr.  746. 

Surveyors  negtcdr  ;g  tneir  duty  fhalj  forfeit  between 
to  j.  ana  5  /.  at  tbe  Uturcuon  of  tne  Juilues.  §51. 

It  the  Surveyor  receives  muney  due  to  the  Lurnpike 
roads  he  lhaJJ  pay  ji  10  inc  trealure^  unu  how  it  is  to  be 
applied.  §44. 

4,  By  ihe  did  Sf*f.  1  3  CVj».  3*  r.  78.  §  7,  The  Surveyor 
fhall  gne  ten  day*'  nonce  10  ihe  landholders  next  adjoin- 
ing the  road  to  cutand  prune  tbeir  hedges  j  and  upon^ianlt 
the  J  unites  may  order  the  f*me  to  be  done;  and  if  fuch 
order  is  not  complied  with,  in  ten  days,  the  Surveyor  thall 
cut  and  prune  at  the  expense  of  the  owner  of  tne  land, 
w'no  thalJ  pay  over  and  above  a/,  for  e*ery  24  feet  of 
hedge,  and  z  t.  for  eeery  tree;  and  fee  §l  2  of  this  *cfc  men- 
tioned under  the  I  a  ft  head. 

The  landholder  fhall  make  proper  ditches  and  drains, 
and  keep  them  properly  fcowered  aud  in  repair  on  pain 
if  1  or.  I  b> — -.-\nd  where  the  old  ditches  are  not  luffi- 
cient,  the  Surveyor  fhalt  order  new  ones  to  be  made,  j 

No  jmaU  tru  or  bunS  whereby  a  man  may  lurk,  thall 
Hand  within  zoo  feet  of  a  Highway,— See  flat.  tVuwhrJicr 
£13  EtL  i.jl.  1.)  r»  I ;  whlcb  wd*  repeaicu  by  7  GVf.  3-  r, 
42 ;  but  revived  by  S  Gto,  3*  c,  5*  §  3, 

Sccl. 
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Seft.  13,  of  thefiid  aft,  13^0.3.  r.  78,  dirce"h  the 
fcafon  in  which  hedges  fhall  be  pruned  and  trees  fcl led. 

No  tree,  Hull]  ot  fhrub  mall  grow  within  15  feet  from 
the  centre  of  any  Highway,  unlcf:  for  ornament^  £tTV.  §  ft. 

Wkocver  lhall  lay  any  none,  timber,  t^r.  in  a  High- 
way for  five  days  fo  as  to  obftruct  or  injure  the  fame,  fhall 
forfeit  10.-,  §.  g. — And  if  not  removed  within  five  days 
after  notice  by  the  furveyor,  it  (hall  be  fold.  §  10.-*— 
Obttr  unions  by  carriages,  unlcfs  for  a  reasonable  time  to 
unload,  forfeit  lb/.  $  11. 

Penalty  for  incroaching  upon  Highway*  40*.  and  the 
incroachment  may  be  taken  down  by  the  furveyor  4  ^4- 

No  alc-houfes  fuft'ered  on  bridges  where  tolls  are  kept, 
on  penalty  of  c  /.  §63. 

Penalty  for  damaging  banks,  caufeways,  mUrf£oatst$it€t 
from  jor.  to  c  /.  or  commitment  to  the  houfeof  correc- 
tion. §  S3-  [The  fame  proviuons  are  made  as  to  turnpike 
road?  by  1  _j  Ore,  3.  c.  84.] 

5,  The  number  of  horfes  in  the  fevcral  carta  and  wag- 
gons with  wheels  of  various  breadth*  is  fettled  by  $ 

of  [he  faid  Siat,  1 3  Geo.  3.  c,  78;  and  the  time  of  profe- 
cution  for  penalties  it  fo  limited  by  §  57,  as  10  render  it 
neceffary  for  an  informer  to  be  pretty  diligent. 

JaiLices  at  fefllcns  may  licence  an  additional  number, 
and  (lop  proceedings  for  the  forfeiture,  §§  58,59,  See  4 
Burr.  2260. 

The  owner's  name,  Est,  to  be  painted  on  all  carriages 
on  forfeiture  of  from  ZO/*  to  e  /.  §  59, 

Penalty  for  negligent  or  impeninent  behaviour  of 
drivers  not  more  than  JOi.  if  owners  of  carriages,  or  IOj, 
if  not;  who  may  be  apprehended  with  or  without  <vem  rant 
by  a  per  (on  feeing  the  offence  committed.  §60. 

This  Lljtute  does  not  re'lrain  the  Subject,  who  receive  * 
any  injury  by  a  driver,  t?f.  of  any  carriage,  from  fuing 
the  owner  thereof  at  Common  law,  or  from  punifhing 
thedriver  for  wilful  offence,  by  indictment,  as  thenaiurc 
of  the  cafe  may  require.  Bui:  then  the  party  profecuting 
muJt  waive  the  benent  of  proceeding,  under  this  lb; mo, 
in  the  fummarv  way  thereby  prefcribed.  J.  M. 

The  forms  to  beobferved  in  proceedings  are  fettled  in 
the  fchedule  annexed  to  the  aft  — Abftrafts  of  the  aft  are 
to  be  given  to  the  furveyor.      70,  71. 

6.  Under  the  faid  Star.  13  Gro.  %.  t~j2.  j  24,  (and  fee 
§  8j»)  Jufttces  of  affife  upon  view,  and  jufliccj of  peace 
upon  view,  or  on  information  on  oath  by  the  furveyor, 
may  prefrnt  at  the  aiftfes,  great  fcJiions  of  Walts,  or 
quarter  feflions,  any  Highwjy,  caufe way  or  bridge  out 
of  repair,  within  the  jwrifdidion  and  county  where  they 

lie.  And  no  fuch  preferment  nor  any  inJiftment  lha)l 

be  removed  by  art  inert  [on  the  part  of  the  defendant 
tail  until  traverfe  and  judgment, — Uut  if  the  right  to 
re  pair  is  inqueltion,  the  defendant  ma\ remote  she  proceed- 
ings. And  every  fuch  preferment  fhall  have  equal  forL  e 

as  if  11  bad  been  found  by  a  jury. — Saving  the  right  of 
traverfe  as  to  the  faft  of  non- repair,  as  well  as  to  the  right 
of  repairing  — The  juiltces  may  order  the  profecution  to 
be  at  theexpence  of  the  limit,  and  on  conviction  may  fine 
the  offender, 

(a)  On  the  part  0/  the  prtfetuttM  a  prefentment  may  be 
removed  before  traverfe  and  judgment; for  the  reilri&ton 
was  to  prevent  delay  hy  J>firJa>ttt,  Ow/.jH.  And  if 
the  Quarter  Seftions  exceed  their  authority;  as  to  order  a 
furveyor  to  make  out  his  account  before  a  fpecial  fefltons, 
fuch  'proceedings  may  be  removed  by  a  icrtitrari  and 

Vot.l, 


q  named  ;  for  their  power  in  fuch  cafe  is  not  original  but 
appellate.  LtzthSi  H&ivkwi  L  t.  70*  \  80,  and  the  au- 
thorities there  citc<  :  and  fee  z  Strict;  jaoo.. 

The  Juftjcf*  are  compellable  by  fnatutautUi  10  receive  a 
general  traverfe*  Burr,  1531  ;*  1  Blati.  468. 

[Since  compiling  the  above  abflraCt,  ihe  Stat.  34  Gt<t, 
3.  r.  74,  was  pifled  repealing  $\  34s,  35  &  3g  of  tin 
t  3  Gt'o.  3,  (.  78  ;  and  re-enafting  them  in  ail  particular?, 
except  as  relates  to  pmr  ft  w/  indigent  p&fimt  \  whom  two 
Jullices,  in  fpecial  or  petty  feffions,  may  a*  they  (ei 
on  their  application,  cxcu.e  and  exempt  from  perform- 
ing any  perianal  IpJ  our,  and  from  paying  any  compo- 
sition in  lieu  theteoi  \ 

7.  AfTeflments  may  be  ievied  by  diflrefs,  and  the  fur- 
veyor flial!  be  a  competent  witnefs,  Stat.  13  Gr?.  3.  c.  78, 

Forfeitures,         to  be  levied  by  dillrefs,  \\  73,  74. 

Convictions  mail  be  made  on  cmfefiion,  the  oath  of  one 
witnefs,  or  view  of  the  jallice — Inhabitants  competent 
witneflTcs.  §  77. 

The  prolecutor  may  proceed  for  a  forfeiture  above 
40/.  either  as  directed  by  tKe  aft,  or  by  action  of  d  in 
a  court  of  record,  and  recovering  mall  have  double  colls. 

It  may  not  be  improper  to  obferve,  that  there  are  very 
good  opinions,  againtl  thr  general  mi  (ho  J  of  declaring 
in  debt,  directed  by  the  act,  and  that  a  declaration,  thus 
framed  could  not  be  fupponed,  on  demurrer;  for,  the- 
a£l  creating  a  variety  of  offrnce*,  where  the  forfeiture  ia 
a  pecuniary  one,  the  defendant  cannot  be  p:epar«d  ro  de- 
fend the  charge,  not  knowing  what  may  be  given  in  evi- 
dence on  the  trial,  /  what  kind  of  offence  rna\  tbea 
be  al! edged  again Jt  him,  but  fnch  declaration  being  di- 
rected by  an  aft  of  parliament,  it  is  a  very  doubtful 
point.  J.  M. 

Ten  days  notice  before  afl  ion  commenced  and  none 
to  be  brought  after  a  month  [ice p^f  §  82,]  iuj  cxptjed. 
§7G. 

No  diftrefs  iut!a"jcfu!t  or  the  party  to  be  deemed  a  trcf- 
pafTer  for  want  of  form.  579. 

The  court  may  award  oolls  to  either  parjyT  according 
to  the  clrcum fiances.  \  65. 

A  defendant  iudi&ed  for  not  repairing  ratiattt  ttnmse 
fhall  on  fubmimon  pay  coRs.  1  Lltnk.  fjcz. 

All  forfeitures  fhall  be  paid  into  the  hands  of  fuch 
perfons  as  the  court  inflicting  them  (lull  dircd  for  the 
benefit  ofihe  Highways;  on  penalty,  for  the  mi^pplication, 
of  double  the  fum  received. — And  if  any  forfeiture  is 
levied  upon  a  particular  inhabitant  for  the  default,  or  on 
account  of  the  parifb,  the  felons  may  cauie  a  ra  e  10  be 
levied  within  one  month  by  the  furveyor  for  reim  hurting 
him.  §  +7. 

The  court  will  alfo  grant  a  matttiamus  for  a  rate  to  re- 


imburfea  particular  Mjlrifi  for  a  fine  paid  on  the  convic- 
tion of  another  ditlrift  in  the  fame  pariih,  both  bound  to 
repair  ;  but  fuch  mandamus  mult  be  fpecial.  Dong,  422  : 
Stra,  ill- 


The  parifhioners  may  agree  to  bear  the  charges  of 
any  proiecution  or  defence.  §66. — But  public  notice 
lhall  be  given  of  every  meeting  of  the  panfh.  §  67. 

Forfeiture  for  on  poling  the  execution  of  the  aft,  and 
on  officers  neglefting  to  execute  warrants;  from  40;,  to 
10/,  or  imprisonment  till  paid,  $  72. 

4  ^  Juftice* 
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Juftices  are  empowered  to  admin itfer  oaths  for  the  pur- 
ports of  the aft  $  78— -And  on  giving  fit  notice  they 
may  hold  a  fpecial  Ictnons*  $  62* 

8.  Perfons  aggrieved  mayapprat  to  the  Quarter  feflionp, 
'  ing  notice  thereof  within  6  days  after  the  csufc  arcfe, 

And  entering  into  a  reccguifance  with  one  furcty  within 
4  days  after  notice;  and  on  notice  of  fuch  appeal  all  pro. 
ceedings  to  be  returned  to  the  feflions  on  pain  of  5  & — 
Tns  ieJions  diall  hear  the  appeal  in  a  fummary  way,  and 
decide  jW/y,  and  award  colli  as  the  dedfion  thai  I  be.  Siat. 

lion  of  actions  3  months,  and  treble  cofta  to  de- 
fendant, §  Szn 

9.  By  the  faid  Slat.  l$Grc.  3-  r.  78.  §  15,  Every  pub- 
lick  cartway  (hall  be  20  feet  wide,  and  every  horfe*way  8 
feet  wide. 

Two  ju fliers,  upon  view,  may  order  Highways  to  be 
widened  or  diverted  ;  fo  a&  not  to  exceed  30  feet  in 
breadth,  and  fo  as  not  to  pull  down  any  building,  or  in- 
croach  on  any  garden,  court,  or  jard. — The  furveyor 
ihaU  cuke  fa  1  if  Faction  to  the  owner*  for  the  ground  Wfiich 
Audi  be  ncceffary  for  futh  purpofes. — If  the  owners  refufe 
to  treat,  or  cannot  be  found,  or  will  not  accept  the  fa  lis- 
faction  offered  by  th?  furieyi  rt  the  f^Jliuns  upon  certifi- 
cate {hall  impannel  a  jury  who  fhall  surfs  the  value*  not 
exceeding  40  years,  purchafe ;  and  upon  tender  thereof, 
or  leaving  the  f;imc  with  the  clerk  of  the  peace,  the 
ground  fhall  be  for  evtr  diveiled  and  become  a  publick 
Highway  — Hut  all  fubtcrranean  property  of  value 
which  can  be  acquired  without  injuring  the  furface  of 
the  Highway  is  faved  to  the  owners  of  the  land,**-And  nil 
timber  and  wood  thereon  fhaltbc  felled  within  a  month, 
und  laid  upon  the  adjoining  lind  fur  the  benefit  of  the 
o  wner;  and  thefeffions  may  order  a  rate,  not  exceeding  6d. 
in  the  pound  yearly,  to  pay  fur  fuch  purchafe.  §  t6. 

The  old  Highway  to  be  fold,  in  which  a  preference  h 
to  be  given  to  the  occupiers  of  the  adjoining  lands ;  and 
if  it  lead  to  any  land,  houfe  or  place,  the  fate  fhatl  be  fub- 
jed  to  fuch  right  of  paflage.— And  upon  tender  or  pay- 
ment of  the  money,  the  tand  mail  veil  in  the  purchafer, 
fiiving  the  right  of  all  fubtcrranean  property  to  thofc 
who  would  otberwife  have  been  entitled.  §  17. 

If  the  jury  fhatl  aflefs  a  greater  fum  than  what  the  fur- 
veyor  offered,  the  colls  fliall  be  paid  from  the  fiuvcyor'a 
fund;  if  a  kfs  fum,  by  the  owners  of  the  land.  §  t8. 

Two  ju  likes  may  divert  any  Highway,  not  in  iht  fitti- 
ati.m  be  lore  defcribed,  if  the  owners  of  the  land  through 
which  the  new  road  is  to  pafs  will  confcni;  and  may  pur- 
chdfe,  Hop  up  and  fell,  as  injoads  to  he  widened  or  di- 
verted.—Perfons  aggrieved  by  any  fuch  proceedings,  or 
by  any  writ  of  ad  qmd  damnum  for  this  purpofe  may  ap- 
peal to  the  next  fe  si  ions  [See  Ltucbzi  Hawkins  L  t.  ?6,  $ 
%t.  in  the  notes.]— No  old  way  fhall  be  flopped  up  be- 
fore the  new  way  is  compleated. — New  Highways  which 
have  been  acquiefced  in  for  12  months  fhalljbccomc  incon- 
trovertible. §  to*  See  Dtug,  749:  2  Sfxw.  18  :  Lev,  123+  : 
W.  Jjfi.  296  :  Id.  Roym.  72 J  :  3  Ctmm,  36. 

No  common  land  lying  between  the  fences  of  any  otd 
Highway  fhall  be  inclofed. — And  land  between  the 
fence*  not  being  common,  exceeding  30  and  not  e.\  rend- 
ing to  50  feet  in  breadth  fhall  not  be  Hopped  till  fatisfac- 
tion  is  made  w  the  owners  for  .til  the  land  exceeding;  30 
Jeet. — And  if  the  old  xoad  flail  have  pafl  through  com- 


mon land,  or  if  the  fpace  between  the  fences,  the  land 
not  being  common,  fhall  exceed  50  feet  in  breadth,  the 
refpeclive  owners  of  fuch  land  mall  hold  and  enjoy  the 
old  Highway,  making  fatisfaclipn  for  the  fame.  §  20. 

Where  a  footway  is  diverted  through  a  different  part  of 
the  fame  lands,  no  facisfaction  mail  be  made,  except  the 
new  road  fhaN  be  longer,  or  that  part  of  the  land  cf 
greater  vafue.— If  the  footway  malt  not  go  through  the 
fame  perfon'i  lands,  fath faction  fliall  be  made  to  the 
owner  of  the  new  land  by  the  award  of  two  perfons  and 
an  umpire   £  2  \ . 

Twojuftices,  upon  view,  may  flop  up  and  fell,  or  m-y 
divert  a'l  Highways  which  are  ufelcis  acid  barren  f' me  t  > 
the  parilh.  §  22. — But  this  is  not  a  general  power;  buc 
tied  up  to  a  particular  cafe  j  and  is  given  only  where 
there  is  a  new  road  to  be  fcr  cut.  Page  v.  Hwtwd,  Ca!d. 
Ca,  228. 

It  often  happening  that  a  Highway  is  in  two  parifhei 
[See  ante  III,)  and  even  frequently  that  the  boundaries 
of  pariflies  pafs  through  the  middle  of  Highways,  the 
Stat,  3+GVa«  3,  t.  64*  provides,  that  on  complaint  or 
application  by  a  furveyor,  two  jultfces  may  determine 
what  pans  of  Highways  lying  in  two  parilhes  ihall  be  re- 
paired by  each;  for  which  purpslc  thi:y  m;iy  order  bound- 
ary flones  to  be  erccled,  and  annex  a  plan  of  the  liigh- 
W*y  and  thedi/ifron  of  i-:  to  their  order,  which  plan  is  to 
be  Aled  by  the  Clerk  of  the  peace  ;  the  coils  of  fuch  order 
to  be  paid  by  both  pari  lite  s. 

(B)  0/  Twnpihwth  

The  Turnpike  Roads  of  England  are  placed  under  the 
management  and  direction  of  certain  trutlees,  who  are 
ufually  appointed  by  the  refpective  adls  of  parliament 
occaftonaiiy  patted  fcrthe  making  and  repairing  particu- 
lar roads*  But  the  powers  of  thefe  ails  being  confined 
to  feparate  and  diiliocl  objects,  it  was  thought  expedient 
to  pafs  feme  general  laws  which  fnouid  apply  in  common 
to  all  truftees  and  turnpike  ftjadft  in' gener  a:  throughout 
the  kingdom,—  Ltat'/j  HhilL  P.  C.  L  <r.  76.  Apf. 

The  !all  general  turnpike  act,  and  that  now  in  force, 
is  the  Stat,  13  Grt.  3.  f.  and  this  aft  by  2  t  GV^  3.  r. 
20.  is  extended  to  all  ails  of  parliament  made  fince  it,  or 
to  be  made  hereifcer  for  the  purpok  of  regulating  par- 
ticular turnpikes. 

In  analyzing  and  abbreviating  this  act  therefore  we  mail 
follow  ntarly  the  plan  of  the  ia.l  ingenious  editor  of 
HtmiUi,  referring  to  his  book  for  luiler  information. 
Con  Oder  ing 

l*  Tit  Trujltti ;  iheh  ^uallfkatm^  Pvwcr  and  D^  y. 


\dtbtir  Tolls. 
)  ;  /,.;'. 
ttd  Repairs 


4.  iUKtytt 

S  ^  " 

6.  Nuijimt 
j .  SuiifcTififTj  and  Mmigmgut. 

8.  Officer  j,  ibii*  Duty  and  Rtfpsajttitify, 

9.  Of  adding  tlit  Pswo  t  c/  ibt  Highway  A3$  and  en* 

ferri*g  this.  4$* 

10.  Of  deflrvfiifg  Turuptkc-Galei,  l£r. 

1.  A  TtmJIh  mo  A  ponefs  trait/  of  40/  a  year,  or 
800  /.  perfonaky.  or  be  hcii  apparent  to  rcaltj  of  80A 
a  year  — Ana  cake  an  oath  of  fuch  qualification  uLtoie 
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1*0  Juflic« ;  on  penalty  of  50/.  and  in  an  action  it  h  in- 
cumbent on  the  trullee  10  prove  his  qualification,  5/*/. 
13  Geo.  3.  e.  84.  §  44. 

No  Publican  fhall  be  a  Truflee,  or  ait  uider  them  as 
Collecler  of  tolls,  &e.  but  he  may  farm  the  tolls,  if  he 
employs  a  perfon  to  colledt  them.  \  46. 

Afting  as  a  Truftee  is  evidence  of  being  one.  $  64. 

Where  the  fir £1  or  any  other  day  of  meeting  has  elapfcd, 
any  5  Truilees  may  appoint  a  meeting  of  the  whole  body, 
cn  giving  20  days  notice.  \  49.  [explained  and  amended 
by  Stat.  iSGco.  3.C.  63.  §  l.J 

No  meeting  (hall  be  adjourned  longer  than  3  months ; 
and  all  buf;nefs  is  to  be  done  between  10 ./.  M.  Erf  2  P.M. 
§  50. 

It  Truilees  exceed  their  power  in  creating  gates,  the 
juiUces  may  order  them  to  be  removed.  $  51. 

Truflees  may  admin'uter  oaths  ncceffary  under  the  acl, 
§  84. 

Seven  Truilees  may  farm  out  the  tolls  by  auction 
upon  one  month's  notice,  describing  the  pirticular  tolls 
to  be  let,  and  fpecifying  their  produce  the  preceding 
year.  §  31. — The  fame  fection  directs  the  method  in 
which  the  bidding  at  fuch  auction  (hall  be  conducted,  and 
that  farmers  of  the  tolls  fhall  not  take  more  than  the  re- 
gular rates  on  penalty  of  5/.  on  thcrn,  or  40/.  on  the 
gate-keepers.  $  31. 

Seven  Truflees  on  a  month's  notice  may  reduce  or  ad- 
vance the  toll i  as  they  fee  convenient;  but  if  the  toll 
is  mortgaged,  they  mud  have  the  confent  of  four  fifths 
of  the  creditors.  \  29. 

Five  Truflees  may  direft  pro/ecution  for  nuifanccs  at 
the  expence  of  the  trull;  provided  they  can  prove  the 
fact  by  one  witnefs.  §  47. 

Two  Truflees  may  fupply  the  vacancy  of  toll-keeper, 
till  a  general  meeting.  §  54. 

The  Truilees  may  agree  for  proportion  of  repairs  with 
thofc  who  arc  bound  to  repair  by  reafon  of  tenure,  inclo- 
furc,  fcrV.  h  62. 

They  dull  hang  up  at  the  toll-gates  tables  of  the  rates 
of  toll  and  of  the  different  weights  and  number  of  horfes 
allowed  to  carriages,  §  66. 

They  fhall  erect  mile-floncs,  direction  polls,  flood- 
pofts,  £sV.  §  41.  [And  fat  Highways,  VI.  (A)  4.] 

2.  l  ive  truilees  may  order  Weighing-engines  to  be 
erected  at  fuch  gates,  within  their  jurifdiction,  as  they  fee 
proper.  Stat.  13  Geo.  3.  c.  84.  $  I.  [See  1  J&w/r.  377.] 

No  fide  gate  to  be  erected,  unlefs  on  order  of  nine 
truflees  (being  a  majority  prefent)  on  21  days  notice; 
and  no  toll  to  be  paid  for  paffing  only  ioo  yards  through 
the  fame,  unlefs  over  fome  expenfive  bridge.  §  34. 

The  different  burthens  which  carriages  are  allowed 
arc  fettled  at  large  by  §  1.  and  the  additional  toll  to  be 
paid  for  extra  weight,  is  determined  by  Stat.  \\Geo.  3. 
c.  82.  $  2.— And  by  §  3.  of  the  faid  aft  13  Geo.  3.  r.  84, 
carriages  employed  in  hufbandry  or  in  carrying  manure 
are  exempted  from  being  weighed. 

Any  trullee,  ofiker  or  creditor  may  caufe  carriages 
not  puffed  above  300  yards  through  any  gate  to  return  and 
be  weighed  on  tendering  the  driver  i  ii  which  fhall  be 
refunded  if  the  weight  is  found  excefiive.  §  3. 

If  the  toll-keeper  neglects  to  weigh  fufpcRtd carnages, 
or  to  receive  the  additional  toll,  he  fhall  forfeit  5  /.  $  2. 

The  truilees  fhall  make  places  within  300  yards  of 
everv  gate,  for  carriages  to  turn. — A  lillof  the  truflees 
»nd  oilers,  fhall  be  hung  in  the  houfc  of  evtry  gate 


where  there  is  a  Weighing-engine.— A  driver  refufiug  to 
return  mail  forfeit  4OJ.  and  any  peace  officer  may  drive 
the  carriage  back  to  be  weighed.  <j  4. 

The  quarter  (effions  upon  complaint  may  order  "Weigh- 
ing-engines  to  be  erected,  $  7.  and  vA.cc  two  road*  meet 
the  truilees  w  \y  crc&  one  Weighing-engine  for  both.  $8. 

No  compofition  .0  be  made  (or  ru»l»,  un'<  fs  the  car- 
riages have  fe!!'cs  6  inches  broad    (t  9. 

The  penal tj  for  endeavouring  to  evade  the  tolls  by 
unloading  goods,  'j?c.  before  the  carriage  arrives  at  the 
Weighing-engine  5  /  -—and  the  driver  may  be  committed 
to  the  houfe  of  correction  for  •  month.  §  to. — Penalty 
on  endeavouring  to  avoid  the  Wrighing-cngin?  ;  on  the 
owner  of  a  carriage  from  20  s.  to  5/. — the  driver  from 
10  /.  to  50  /.  §  11. 

Toll  gates  ought  not  to  be  erected  in  the  middle  of 
great  towns,  fo  as  to  obllrud  the  ncceffary  intercourle. 
1  Btor.  377. 

3.  Sect.  13,  of  the  Stmt.  1 3  OVe.  3.  r.  84,  explains  at 
large  the  number  of  horfes  allowed  to  carriages  accord- 
ing to  the  breadth  of  their  fellies,  and  the  penalties  on 
tranfgreffion  5  /.  on  owners,  and  20/.  on  drivers. 

Two  oxen  equal  to  one  horfe.  §  67. 
Carriages  to  have  names  and  dekriptions.  §  68.  [Vide 
Bu-.  .  :z$&  ] 

Carriages  going  on  16  inch  rollers  may  be  drawn  with 
any  number  of  horfes.  §  14.  [and  by  Stat.  i+Gio.  3.  e. 
82.  §  5.  fhall  only  pay  half-tolls.] 

On  profecution  for  penalties,  information  to  be  made 
of  the  offence  within  3  days,  and  action  commenced  within 
one  month.  §15. 

Penalty  for  taking  off  horfes  and  altering  the  diflance 
of  the  wheels  to  avoid  the  toll.  5  A  §  17. 

Penalty  on  perfons  paffing  through  gates  without  pay- 
ing toll;,  or  aflaulting  collectors,  relcuing  cattle,  &e. 
between  40;.  and  10/.  §75. 

Truilees  may  allow  a  fufrident  number  of  horfes  up 
hills,  rifing  more  than  4  inches  in  a  yard.  And  one 
juftice  may  f:op  profecution  for  penalties  in  drawing  with 
a  greater  number  of  horfes  than  allowed;  if  i;  appear 
neceffary  from  deep  fnows,  fjc.  §  18.  [See  Highway 
aft.  §  co.] 

No  carriages  with  lefs  than  9  inch  fellies,  (hall  be 
drawn  by  horfes  in  pairs,  except  fuch  as  having  6  inch 
fellies,  fhall  be  permitted  by  7  truflees,  and  except 
carriages  drawn  by  2  horfes  only.  §  20. 

Juiliccs  in  ffala  may  licence  an  increafed  number  of 
horfes.  §59. 

Any  perfon  may  apprehend  the  driver  of  a  carriage 
not  marked,  or  drawn  by  too  many  horfes,  Uc.  §21. 

Extraordinary  high  tolls  for  particular  roads  may 
reduced  by  5  truflees.  §  22. 

4.  As  to  certain  exemptions  from  toll. — See  under  the 
head  immediately  preceding,  as  to  cirriages  moving 
on  rollers  ;  and  under  Div.  3.  as  to  cariiages  employed  ia 
hufbandry  ;  and  as  to  the  former  fee  alfo  §  26  of  the  ad. 

No  exemption  from  tolls  fhall  be  taken  by  carriages 
carrying  any  particular  kind  of  goods,  unlefs  they  have 
6  inch  fellies  (except  by  carriages  employed  in  hufband- 
ry.)  Stat.  1 3  Geo.  3.  c.  84.  §24. 

And  no  exemption  fhall  be  taken  by  carriages  with 
6  inch  fellies,  unlefs  the  tire  of  fuch  fellies  lie  flat,  or 
do  not  dcTiate  mere  than  one  inch  from  a  flat  furface. 
§zS. 

4P2  No 
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No  chaife-marine,  coach,  landau,  berlin,  chaife,  chair,  I 
calath,  or  hcarfe,  nor  any  royal  artillery  or  ammunition  | 
carriage  ;  nor  any  cart  drawn  by  one  boric  or  two  oxen; 
nor  any  carriage  of  9  inch  fellies,  carrying  one  block  of 
ftone  and  piece  of  timber,  OA  . — mall  be  fubjeft  to  the 
tolls  of  this  aft.  §  27. 

No  toll  fliall  be  taken  for  carriages  working  on  the 
repair  of  highways  or  turnpike  roads.  §  60. 

No  toll  lhall  be  taken  for  any  horfes  of  foldicrs  or 
ofHcers  on  their  march  or  on  duty,  nor  for  any  baggage- 
waggons;  nor  (hall  fuch  carriages  be  weighed  at  any 
engine.  18  Geo.  3.  e.  63. 

The  mail-coaches  are  exempted  from  toll  by  Stat. 
25(^.3.  r.  $7. 

Perfons  taking  fraudulent  advantage  of  any  exemptions, 
*nll  forfeit  between  40  r.  and  5  /.  1 3  G.  3.  e.  84.  §  28. 

5.  The  Surveyors  (hall  fee  that  the  duty  required  by 
the  fcveral  particular  Turnpike  acts  is  done,  and  that  the 
compofitions  arifing  therefrom  are  applied  to  the  repair 
of  the  refpeftive  road*;  on  penalty  of  40/. — And  when  two 
trull-roads  lie  in  the  fame  parifh,  and  the  duty  fliall  ex- 
ceed three  days,  the  julltces  lhall  apportion  the  duty  be- 
tween each  road.  S:at.  13  Geo.  3.  c.  84.  §  32. 

No  Surveyor  fliall  gather  Hones  without  the  confent  of 
t  ie  owners  of  the  land,  or  licence  from  a  juflice,  after  the 
owner  fnall  ha\c  been  fummoned  and  rcfufe  to  appear. 
%C\. 

S.ciifaclion  lhall  be  made  for  materials,  §  71,  in  the 
fa  manner  as  directed  by  the  Highway  aft,  §  29. 
And  by  §  36,  materials  may  be  contracted  for  (but  no 
furtcyor  (hall  have  any  (hare  therein,  under  forfeiture  of 
10/.  and  being  incapacitated).  See  Highway  aft  §  50. 

The  inhabitants  or  perfons  who  were  liable  to  repair 
any  old  road,  lhall  continue  liable  to  repair  any  new  road 
wjifch  may  be  made  in  lieu  of  the  old  one.— And  if  the 
parties  cannot  agree  in  what  proportion  they  arc  liable 
to  repair  it,  it  (hall  be  fettled  by  two  juflices:  for  which 
prop  tic n,  a  grofs  or  annual  fum  may  be  fixed  to  be 
paid,  wiih  the  cunlcnt  of  the  parties  at  a  Veflry  fyr  that 
purpofc.  §  63. 

But  this  does  not  extend  to  the  repair  of  walls  or 
fences  on  the  fides  of  fuch  new  roads,  only  to  the  furface 
of  the  roads.  2  Term  Rep.  232. 

V/heic  Turnpike  roads  are  indifted,  the  Court  may 
portion  the  fine  and  colls  between  the  inhabitants  and 
th-  Trjftees ;  but  fo  as  not  to  endanger  the  lecurity 
of  the  creditors.  §33. 

6  If  the  Overfeer  of  any  Turnpike  road  (hall  fuffer 
r.ny  nuifance,  (fuch  as  heaps  of  Hones,  rubbilh,  CsV.) 
to  remain  for  4  days,  within  to  feet  on  either  lide  the 
mi d  ile  of  fuch  road,  he  fliall  forfeit  40  t.  $t*ti  13  Geo.  3. 
e.  84.  §  37. 

As  to  nuifances  by  encroachmeuts  cf  other  perfons 
within  30  feet  of  the  road,  &r.  a  penalty  of  40s.  is 
impofed,  in  the  fame  manner  as  by  §  64,  of  the  High- 
way aft.  $  38. 

7.  Subscribers  who  lhall  fign  any  writing  to  advance 
money,  (hall  be  bound  "by  their  fubfcripiion,  and  on 
21  days  default,  the  Treafurer  may  fue  for  the  fame. 
Stat.  13  Geo.  3.  c.  84.  §35. 

Mortgagees  of  tolls,  having  pofTellion  of  them,  flu!! 
a'cctnt,  on  oath,  for  a1!  the  monic*  which  lhall  (b  come  to 
their  hands,  afte.  iA  days  noiice  frcm  5  Truliccc,  or  for- 
feit 10/.  §  52. 


Penalty  for  a  mortgagee  ho!dir»g  over  after  hi*  money  Is 
pai  l — Double  the  money  received, and  treble  colls.  §  53. 

8.  If  a  difcharged  gate  keeper  rcfufes  to  deliver  up  .he 
toll-houfe,  &e,  within  four  days  after  notice  of  a  new 
appointment,  any  juftice  may  order  him  to  be  removed, 
and  put  the  new  toll-keeper  in  pofleflion.  S:at.  13  Geo.  3. 
e.  84.  §  54- 

Gate- keepers  and  toll  gatherers  on  notice  from  5  Truf- 
tees,  fliall  account  for  money  received  by  them,  on 
penalty  of  5  I.  §  55. 

Nopcrfon  refiding  in  a  toll  houfc,  fliall  be  removable  .19 
a  pauper,  unlcfs  chargeable;  nor  (hall  he  thereby  gain 
a  Settlement,  or  be  aflcficd  to  any  publick  or  parochial 
levy.  §  56. 

Gate-keepers  permitting  horfes  or  carriages  not  allow- 
ed by  the  aft,  to  pafs  the  gates  (hall  forfeit  40/.  §  57. 

All  orficers,  their  executors  and  adminillrators,  (hall 
within  10  days,  after  notice  by  5  truflccs,  deliver  up  all 
books,  Ijc.  on  penalty  of  20/.  §  45. 

Treafurers  and  Surveyors  (hall  give  bond  for  the  dis- 
charge of  their  duty.  §  65.  [which  bond  by  Sir**.  23  Go* 
3.  c.  18,  §  15,  mull  be  on  (lamps  J 

Officers  of  patilhes  and  of  the  truil  neglecting  to  put 
the  aft  into  execution,  (hall  forfeit  10/.  §  73. 

Julliccs  may  aft  notuithllanding  they  are  creditors.  §  74. 

9.  When  the  powers  for  providing  materials,  enlarging 
and  turning  Turnpike  roads,  and  calling  forth  the 
(latute  duty,  arc  ineffectual,  and  when  more  ample  powers 
aic  given  by  the  Highway  aft  ;  the  Surveyor  of  the 
'!  urnpike  roads,  with  the  approbation  of  the  Trul;ccs, 
may  execute  and  enforce  thefe  powers,  for  the  benefit  of 
the  Turnpike  roads,  under  the  reflriftions  in  the  High- 
way aft.  S/nt.  13  Geo.  3.  c.  84.  $  70. 

The  Highway  and  Turnpike  afts  are  Similar  in  the 
following  particulars,  liz.  §  72  of  the  Turnpike  aft 
anfwers  to  $  70  of  the  Highway  aft — §  74  tc  77  &  78. — 
§  7,  to  73.—  ^  77  to  74.— §  78  &  79  to  7$  ft  76  [except 
the  former,  giving /«//,  the  latter  double  colts.]  ■§  bo  to  79 
— $  81  to  80.— S  82  Sc  83  to  81. — §  85  to  82.  For  all 
winch  fcftions  of  the  Highway  act,  lee  before  VI.  (A). 

10.  Ey  St.  1  Gev.  z./i.  2.  c.  19,  Todeflroy  any  pub- 
lick  Turnpike  gate,  or  the  rails  or  fences  thereto  belong- 
ing, fubjects  the  offender  to  hard  labour  for  5  months, 
and  to  be  publkkly  whipped. 

By  Star.  5  Geo.  2.  r.33,  On  conviction  at  the  affile?,  the 
offender  may  be  tranfported  for  7  years — and  on  a  fee  on  d 
offence,  or  on  demolishing  any  Turnpike  houfe,  he  lhall 
be  guilty  of  felony  and  tranfported  for  7  years. 

In  both  thefc  cafes  the  profecutiun  mull  be  wttlufl  G 
months,  and  t  n  the  convict's  returning  from  tranfporta- 
lion  he  (hall  fuffer  death. 

By  Stat.  %Gio,  2.  c.  20,  Perfons  guilty  of  the  above 
offences,  or  dell.-ej  ing  any  chain,  Gfc.  placed  to  prevent 
perions  from  parting  without  paying  toll,  or  refcuing 
any  offender,  Shall  (uffer  death  without  benefit  of  clergy. 

The  two  lad  mentioned  afts  are  made  perpetual  by 
fiat.  27  G/\?,  2.  r.  16. 

By  firtt.  13  Geo.  3.  e.  84,  if  any  perfon  (hall  commit 
any  of  the  offences  aforefaid,  or  (hall  ddlroy  any  cr^ne 
or  machine  for  weighing  carriages,  i£c.  he  fliall  be  tranf- 
ported for  feven  years,  or  commuted  to  prifon  not  ex- 
ceeding Ihree  year*  at  the  discretion  of  the  Court. 

By  the  iaft  mentioned  act  it  is  provided,  that  unlcfs 
the  offender  is  conviftcd  within  twelve  month*,  the  hun- 
d.ed  lhall  make  falbfafticn  fcr  the  cam  ..<.:. 

HUH. 


HIG 


HOK 


HIGHWAYMEN,  A  reward  of  4.0  A  isgi^n  for  the 
apprehending  and  raking  of  a  Htgfcaymatt  j  to  he  paid 
within  a  month  after  conviction,  by  the  fherifF  of  the  ' 
county       Sfaf.  4  £^5  IV.  fcf  M.  c.  8.  See  title s 

Rewards* 

HIGLER,  A  name  frequently  mentioned  in  our  fln- 
tutcs,  for  a  perfon  who  carries  from  door  to  door,  and  fell* 
by  retail,  finall  armies  of  pmvifion*,  c#e.  they  are  bid 
under  variou*  reflraints  by  the  ftatute  laws,  ice  titles 
GwHi  i  Hdideyt  ;  Haiv&err* 

H11S  TBSTIBUSj  Words  anciently  added  in  deeds, 
after  In  atjttf  rti  teftimmivm  ;  which  vjitntjfts  were  hVll 
called,  then  the  deed  read,  and  their  names  entered 
down:  but  this  chafe  of  hVu  tcfiibui  in  the  deeds  of  Sub- 
jects has  been  difnfed  ft  nee  the  reign  of  King  Wen,  8. 
Co.  Lit.  6.  See  title  Deed.  " 

HiNDKM  HOMINES,  From  the  Sax,  Mw,  i.e. 
Sotittar.]  A  foci  try  of  men :  and  in  the  time  of  the  Saxmz, 
all  men  were  ranked  into  three  tff:J%i>  and  valued,  ait  to 
fatisfacUon  for  injuries,  &c.  according  to  the  clai"  tiny 
were  in  ,  the  bigbrft  clafs  were  valued  ai  twelve  hundred 
/lulling;,  nnd  were  called  T-vAfbhidmrn  :  the  muldit  clafi 
valued  at  fix  hundred  millings,  and  caller  Sa&itufythti  : 
and  ;he  htott? fit  at  ten  pounds,  or  two  hundred  millings, 
called  Tpvyhiwhiifit :  theii  wives  were  termed  Hissd&s. 
Brmtt.L*S.jHfrrf>c*t.nt  30,  31. 

11  INK,  ?:■..]  Hat  her  perhaps  Hhid*  A  fervant,  or 
one  of  the  family  ;  but  is  properly  a  term  for  a  Tenant 
in  hufbandry,  and  he  that  overfees  the  xell  is  called 
the  MaScr  hiite.  Stat,  i  zR.it*  t.  4, 

HINEFAftE,  Sax.  Hute^  a  fcrvant,  and  fate,  a  going 
cr  paffjgc.]  Signifies  the  Jofs  or  departure  of  a  ferVant 
from  his  mafter.  Domefday. 

HI  N  EG  ELD,  See 

HIRCI3CUNDA,  The  dtviiion  of  an  inheritance 


amor>£  ■• 


H1RD,  Dwtcftiti*  ttl  iuti  in/lea  fetmilm,  Ttttfr.  IJia. 
Wrjki  1 1  Eddt,  2  :  Eber.  48  ►  MS, 

HI  REMAN*  A  Subject  ;  from  the  Sax.  Hirtu^  i.e. 
Oot:tlirt%  to  obey ;  or  it  may  be  one  who  ftrves  in  the 
King's  hall,  to  guard  him  ;  from  bitdt  auht  and  m&v} 
fo/rto.  Da  Frtjhn  QnvtlL 

HIRING.  A  contract  by  which  a  qualified  property 
may  be  transferred  to  the  hirer.  Hiring  is  always  for  a 
price,  ftipeud,  or  rcccnipencc.  By  this  com  rati  the  pof- 
fjilion  and  atranfient  property  is  transferred  for  a  parti- 
cular time  or  ufe,  on  condition  and  agreement  to  reftore 
the  goods,  fo  hired,  as  fcon  as  the  time  i*  expired 
or  ufe  performed;  together  with  1  he  price  or  rtipend, 
either  txprefsly  agreed  on  by  the  parties,  or  left  to  be 
implied  by  law  according  to  the  value  of  the  ferviee. 
z  Cwm.  454,  See  title  Bailment  ;  iW,  [S(  trie  went  vf.) 
HIRST  or  HURSTt  A  little  wood.  Dittutftfay* 
lilTH,  See  Hjtbe. 

HLAFORDbOCNA,  The  Lord's  proteaion  ;  from 
the  Sax.  Hlafrrdt  dominui,  and  fen,  lilrtrtds.  Xt  c  dv/w>tnj 
famhii  liboo  hlafordfocnaro/rt£/&tf/.  Leg*  AdilfioMt  cap.  c. 

HLASOCNER,  The  benefit  of  the  law  ;  from  the 
Sax.        trx,  and  ftnnt  likerfas. 

HLOTH,  An  unlawful  company,  from  feven  to  thirty- 
five,  Qti  hloth  fturh  A<ttifntn>\  abnegtr  per  t  tut  urn 
vsrjtiti  Udoif  lit!  ft  rititteJet  ;  that  is,  he  who  is  ace  ufe  d 
for  being  at  an  unlawful  rout,  let  him  purge  himfeif  tu 


fatrftmcnf-.nilii:  qutt  it  qui  1  zo  btddt  <ej!i/tiafur ;  Or,  let 
him  c  leap  himfeif  by  a  mucl,  which  is  called  khtbhta, 

HLOTH B OTBi  A  rnulcl  fct  him  who  is  in  a  riot, 
Trom  the  bi*.  khih*  turmat  and  bbit,  ^gatjfafa  See  ills 
preyed  Inrr  anfcjfc 

HOST-MEN,  An  ancient  gild,  or  fraicrntty  at  Krzv- 
cuRU'Vpen-Tjnt.  who  dealt  in  fea-cna!;  they  are  men- 


HOBIiKRS  or  HOBiLERS,  h' ■ 
horfe-men ;  or  certain  tenxfitr  boan 
maintain  a  little  light  horfe,  for  g\v: 
vafion  made  by  cnemio,  or  fuch  like 
vide;  of  which  mention  is  mr.d-  in  i 
2SU*AS><*  $?C«*lBrit« 
Ad  *m*tm  mttum  aW/w,  BSflti.  And 


light 
ure  to 


hehws>  Sptlm,  Prtfs. 
&/.  Pn>!.  zim  J- 

who  ufed  bow»  *»nd  ai 
HOCCUS  S  TI 

pit  of  fait.  See  Ehmefa 
HOCKETTO&,  a 

word  for  a  kmghi  of 

carrier.  3  /V.  J  •  ?. 
HOCK  TUESPA 

the  landlord,  (hat  hi: 
lemnize  that  . 
being  the  fecond  Tut/ 
Hottdw. 

HOG  A,  HOGIU 
from  the  Germ,  Hw£ 

HOGASTERj  % 
nines  a  young  fheers 
HOGENHINK,  S 
.HOGG.AC103,  B 


fatem  U.S.  Ct 
tkimai>,  tin  4  Irtji. 


to  be  a  /Mr,  hole  or  lefler 

JU ETE U R,  A n  old  French 
,  a  decayed  man,  a  balket 
nt  A*  man — C<rzv<r/. 
EY,  W'as  a  duty  given  to 
and  bond -men  might  fo- 
Englijb  mattered  the  Dmti\ 
Bafor  vrtek.  Cv&ell.  See 

A  mountain  or  hill, 
;  or  ftom  the  Sax.  Hou — 

A  li:tle  heg  ;  it  alio  fig- 

.  2.c,  79.  Set  fh<*gticiiti* 
l  Tbu\i  AV^  bt->  Asm  ■  liisuL 
ASTER,  A  fheep  of  the  fe- 


cond year.  Re?nla  compttti  dtsnt&s  *fe  FnrtJidto:  MS.  Cnr- 
ttdtxr.  Abi'fst.  Giajhu.  MS.  And  inoe-ed  in  many,  efpe- 
cialiy  the  NoriherD  parts  of  England*  theep  »T[cr  they 
It'fe  the  name  of  lambs,  are  called  begs ;  as  la  Kent t  tagt* 

HOGSHEAD,  A  veft^l  of  wine,  or  oil,  Ctfr.  con. 
taining  in  mcafurs  63  gallons  \  i.  r.  half  a  pipe,  and  the 
fourth  part  of  a  ton.  %csj!tif.  t  R.  \*  t.  13, 

HOGG  US,  HO^IETUS.  A  %  or  fwlne,  beyond 
the  ■.■rr.-.-.th  of  a  pig.  Cb™  t>  Jntiq. 

HOLiS,  The  keeping  of  hogs  in  any  city  or  market 
towsi  |a  indiftable  as  a  public  nuifance.  Stdi,  460.  In- 
deed  it  fecms  the  keeping  hogs  in  any  neighbourhood  (if 
they  Mink  much,  fo  as  to  be  trouble  form:)  is  iudiftable. 
See  title  Naijh»cct  Lvndvn ,  and  the  Jiat.  2  W.  i£  Al.jl.  z. 
c  >  8,  §  zo. — See  as  to  hogs  and  hogs  tfdh,  tic.  Cats  it. 

HOREDAY,  Called  otherwife  Ihtk  f  hefiia^  dUs  Mm  . 
r/g,  qaam  qnbtdenam  rafcha?  \osattt.~\  Was  aclay  fo  remark- 
able in  ancient  times,  that  rents  were  rcferved  payable 


Oxford)  there  ts  3  yearly  allowance  pn  m 
antibus,  in  fome  manors  of  theirs  in  Ham/j 
muii  bock  rite  iv  omen  on  yhndtv;,  <v 
the  meaning  of  it  is,  that  on  that  day  the  v 


omen  in  nmr- 


nment 
to  them 

See  H  - 


Hop 


!im: 


tli  ropei,  and  ^uil  pajreng.  r* 
igto  be  laid  out  in  pious  uks. 

HOLDE3, 


HO  L 


II  0  M  AG  E. 


HOLDES,  BailirTs  of  a  town  or  city,  from  the  Sax. 
fate,  I,  e.  fu»i»iia  prtrpfifmn.  Others  are  of  opinion  that 
it  fignjftes  a  genera!  »  for  biitd  in  Saxon  doth  alio  figni  fy 
jfanmut  imwatsr ,  Lr^rj  Atttnd.  de  Nrtu-giti'n. 

KOiJJLNi;  0\  k R  A  TKRM,  v;V.'  Land*  were  de- 
vifed  to  //  till  Soo  L  rai  fed.  Refotved,  thai  if  the  IK  Sr 
aft  iaw,  or  he  in  rcverfion  or  remainder,  id  cafe  of  lesfe 
or  limitation  fur  life,  enters  upon  v£cron  him  to  whom 
the  lands  are  devjfed  or  limited,  and  expels  him,  it  h  in 
the  election  of  him  fo  expelled,  either  to  bring  his  aclion 
and  recover  the  mefne  profus  which  fhall  be  accounted 
parcel  of  the  fum,  or  he  may  re-enter  and  hold  over  till 
he  fliail  levy  the  entire  Aim,  not  accounting  the  time  of 
hi*  cxpulnon.  But  otherwife,  if  the  cxpulfion  was  by  a 
iirangcr.  \  Rep.  %z  i  See  titles,  Term  :  Limitation :  E/tate. 

The  expreifjan  liath  ahb  another  fenfe,  i.  e.  Where  a 
term  is  expired,  and  preutiiles  are  held  by  the  tenant  or 
per  ion  in  pofleflion,  afterwards,  again  Lt  the  will  of  the 
landlord!  or  perfon  claiming  the  eiiate  and  poltefiioi^ 
By  Stat.  4  Gso.  z.  c,  28,  In  C3fe  any  tenant  for  years, 
&V.  or  other  perfon  cLiming  under  or  by  collnlion  with 
fuch  tenant,  flia.11  wiljoUy  bold  ever  after  the  determina- 
tion oF  fuch  term,  and  demand  mad-  in  writing  for  re- 
covering poiTcfllon  of  the  pre m hies,  he  mall  pay,  for  the 
itme  he  continues,  at  the  rate  of  double  the  yearly  value. 
See  titles  Efeftment ;  Dijtreft  \  Prat. 

HOLM,  Sax.  huimutt  infufa  amniea.^  An  i  fie  or  fenny 
ground,  according  to  Bede  j  or  a  river  ifland.  And 
where  any  place  is  culled  by  thai  name,  or  this  fyllable 
is  joined  wkh  any  other  in  the  names  cf  places,  it  fignifies 
a  place  furrounded  with  water ;  as  the  Flatb'stmei  and 
Stefifattrti  in  the  Severn  near  Brifidi  but  if  the  fitURtion 
of  the  place  it  not  near  the  water  ;  it  may  then  fignjfy  a 
hilly  pisce;  H*lm  in  Saxon  being  alfo  a  hilt  or  cliff, 

 .  Cum  dvtbus  Hoi  mi s  in  camph  de  Wedonc. — Mm* 

Angh  Tom.  z.  p.  261. 

HOL  T,  Sax.]  A  wood  :  wherefore  the  nsmesof  towns 
beginning  or  ending  with  wh,  as  Buckboh,  tdc,  denote  that 
formerly  chere  was  great  plenty  of  wood  at  thofe  places. 

HOLY-DAYS  ana  FASTING-DAYS,  See  Stat. 
Hrtjlm.  1 ;  3  Ed,  \,c.  j I,  as  to  holding  afiifes  in  Lent, 
and  this  Ditt,  title  Jitjlicti  of  Afffe. — Stair.  2^3  Ed,  6. 
r.  19  :  5  Etiz.  e.  5,  as  to  eating  fifli  on  Fifh  days  ;  now 
obfolete — and  SfdJi  5  y6£<6\r.  3,  appointing  thofc 
now  called  Red  Letter  Days. 

Fairs  and  markets  not  to  be  kept  on  Sundays  and  prin- 
cipal felSivafs,  except  four  Sttndays  in  Autumn,  27  H.  6. 
e,  e.  Shcc-fmakcrs  in  Lmdon  not  to  fell  or  He  on  their 
gosds  on  Sttndityi?  £iff.  4  Ed.  4.  c.  j :  1 fue.  1 .  c.  zz+ 
4-  29.  (obfolece) — Penalty  for  not  referring  to  church  on 
.Wv/jvrand  holy- days,  1  •'■  See  title  Ar<ci*- 

conform'tjtj.  The  jih  of  Nwnu&ti  to  he  kept  as  a  day 
of  ihankfgtvingt  3  fac*  1.  1. — 'I  he  29th  of  May  to  be 
an  anniverlary  thaukfgiviog,  }i  dir.  a.f.  14. — The  30th 
of  Jan,  to  be  kept  as  an  anntverfary  day  oi  huiuiliaiiun, 
izCar.  z.  c.  30.  §  1. — The  zd  of  wry  to  be  an- 
nua!ly  kt  pt  as  a  fa(l  in  Lv:dt>y.y  19  Cur.  z>  2$.  See 

this  Ditf  ritlc  SniJa,. 

HOLYHHADj  Rock  fair  may  be  ufed  in  its  fait- 
Walk*,  &  Ami.  c.  i  z  fi£l.z.  ^ee  titlr  Navigation 

HOMAG£|  HmagiHiih]  Is  a  Frattb  wtd  derived  from 
itiffl,  becauic:a  when  1  he  tenant  does  his  fcrvicc  to  the 
LoriT  he  fays*  /  hi^tm^fikr         Co.  Lit.  6^.. 

1*te  St  tit,  ii  C.  a.  c<  24,  whis:h  was  made  to  free  the 
Subject  from  the  burthen  of  k&ighYs  fervice,  und  the 
2 


flppreflfive  confequcnccs  of  tenures  ht  rapae,  amongft  other 
proviiioiif,  wholly  difcharges  all  tenures  from  the  inei. 
dent  of  Homage  -  rot  becaufe  Hnn>age  icfelf  was  any 
grievance,  but  bec  aufe,  though  not  wholly,  yet  it  was 
more  properly  an  incident  to  Knight's  fervice,  whidi 
that  ftatute  abolished.  But,  while  Homage  continued, 
it  was  for  from  being  a  mere  ceremony ;  for  the  per- 
formance of  it,  where  due,  materially  concerned  both 
lord  and  tenant  m  point  of  tatereft  and  advantage.  Sec 
1  hijl>  67  b,  in  at  length,  as  alfo  65  a  \  6y  a  :  68  a: 
in  (he  notes,  and  this  Dirt,  tide  Ttnurti. 

Notwithstanding  the  law  on  thh  fubjert  is  thus  become 
obtolere,  the  curiona  reader  may  not  be  difpteafed  with 
the  following  mort  extracts  relative  thereto. 

In  the  original  grants  of  Jandi  and  tenements  byway 
oFy;^  the  Loid  did  not  only  oblige  his  tenants  to  certain 
femces ;  but  aifo  took  a  fubmiHIen  with  promife  and 
oath,  to  be  true  to  him  as  their  hvrd  and  benefac- 
tor i  and  this  fubmifiic-n,  which  is  the  mod  honourable^ 
being  from  a  freehold  tenant,  is  called  HmoQe.  Stat, 
1?  E*  z.Ji*  2.  The  Lord  of  the  fee  for  which  Homage 
is  due,  take*  Utrwgt  of"  every  tenant,  as  he  comes 
u  the  lath  J  a  set  :  but  women  perform  not  //,•- 
mage  but  by  their  hulbtnds,  as  tivtnagt  efpecially  rc- 
latci  to  fervice  in  war;  and  a  corporation  cannot  do 
HatjjQgff  which  is  perfonal,  and  they  cannot  appear  but 
by  attorney  j  alfo  a  bilhop  or  religious  man,  may  not  do 
Homage,  only  fealfy  \  but  the  archbilhop  of  Canterbury 
does  Htmoge  on  his  knees  to  our  Kings  at  their  corona- 
tion ;  and  it  i*  f.tid  the  biflmp  of  the  IJU  of  Man  did 
i;  ?.\\- to  the  Larl  of  Do  ly ;  though  Futbrt reconciles 
this,  when  he  fays  that  a  religious  man  may  do  Homflt;r¥ 
but  may  not  fay  to  his  Lord,  Ego  Jrvcnw  homo  nejltr^  [ 
become  your  man,  becaufi:  lie  ha*  profeiftd  himfelf  to  be 
God*i  rrttinf  but  he  may  Liy,  I  de  onto  wo  Uottntget  and  t* 
Jhall  l't  faithful  at; d  ftym.  XHritt<my  cap.  63» 
HstMage,  fay  the  ancient  authors,  ts  either,  by  ISgeance ; 
by  reafon  of  tenure  :  or  Homage  ancefli  e I. 

Homage  by  Jtg^attct  is  inherent  and  infeparable  to  every 
Subjcft,  Seetitlef  Alttgiahzt  \Oatbi.—'H&mtigt\%)-  tatart  is  a 
lervice  made  by  tenanti  to  their  Lords  according  to  their 
eilatc  j  and  Homage  anajh,  I is  w  here  a  man  and  his  an- 
ceftors  have  time  oat  ol  mind  held  their  land  of  the  lord 
by/iew;<j£4-;and  fuch  fervice  draws  to  it  warranty  from  the 
Lord,  and  acquittal  of  hll  other  fervice?  to  other  Lords, 
fcfr*  Bra  ft.  lib.  3  :  F,  N.  S.  269:  Lit.  St ft.  Sc.  But,  ac- 
cording to  Sir  Edzv*  Coke*  there  muft  be  a  doubio  pre- 
fcription  for  Hmuigt  aniefird,  both  in  the  blood  of  the 
Lord  and  of  the  tenant  \  fo  that  the  fame  tenant,  and  his 
a  nee  [tors,  whofe  heir  he  is,  is  to  hold  the  fame  land  ot  ihe 
fame  Lord  and  his  ancestors,  whuft:  heir  the  Lord  is,  time 
nut  of  memory,  by  HorRegr,&ft.  and  therefore  there  was 
but  little  land  holden  by  Homage  a ntfjfrrL  Co,  Ut.  lOob, 
Though  in  the  manor  of  tyb'iiaty  in  H-ttfirdj&.'e,  there 
wat  one  IVrfi  who  held  lands  by  thii  tenure.  Dift. 

homage  tenure  is  incident  to  a  freehold,  and  none  mail 
do  or  receive  Hmagr,  but  fuch  as  have  eAates  in  fee-Ample, 
or  fee-tail,  in  their  own  right  or  right  of  another  A  v  k, 
13L  Seifin  of  Homage  is  Iciltn  of  fealty,  ami  inferior  fer- 
vice 5,  £?V,  And  the  Lord  only  fliail  take  ifemetge*  and  not 
the  fie  ward,  whofe  power  cxtrtsdsbut  10  fealty.  +Rep.  S- 
When  a  tenant  made  his  Btmcgr  to  the  Lord,  he 
was  to  be  ungirt,  and  his  head  uncovered,  and  his  Lord 
was  t*  fit,  and  hi  fltould  kneel,  &nd  hold  his  handi 

together 


HOM  AG  E. 


HOMICIDE. 


together  Between  hi*  Lord's  hand*,  and  fay;  J  leccm* 
year  wan  f rem  fb  'u  day  Jbrtwrrttt  for  life>  for  ttoiirf&i  i ,  and fosr 
iwUly  bcnenrt  andmtbym  Jhall  he  true  and ja'ubfol,  and 
bear  yen  faith  for  the  lands  that  I  hid d  of  yt^Kf  fa  .  i,:^ 
faith  thai  I  «w  to  ear  Sovereign  L<nd  ths  Ki'tgi  And  the 
Lord  fo  fitting  Ihould  kifs  the  tenant,  Ssfc,  17  3  : 
Lit .  $  8  e .  See  z  Comm.  5  3  ♦  <\  4 , 

When  Sovereign  Princes  did  Homage  (o  each  other 
for  lands  held  under  their  refp-clive  fmcrrtgnties,  adif. 
tj  action  was  always  made  between  fmple  Homage,  which 
was  only  an  acknowledgment  of  tenure  (7  Rep.?;)  and 
liege  homage,  which  included  fealty,  and  the  ferrices 
confequent  upon  it. — Thus  when  Edward  111*  in  1529 
did  Homage  to  Ph':Utp  VI,  of  Frtwf,  for  hi*  cue  a  I  do- 
minions on  that  Continent,  it  was  warmly  difputed  of 
what  fpecies  the  Homage  was  to  be,  whether  i'ugf  Or 
JtHifJt  homage.  I  Comm.  367,  e.  10. 

HOMAGE  JURY,  A  Jury  In  a  Ceurt-Barw,  con  fitt- 
ing of  tenants  that  do  Homage  to  the  Lord  of  .ht  fee  ;.  and 
thefe  by  the  Feud/fa  are  called  por<t  turia\  they  enquire 
and  make  preferment  of  defaults  and  deaths  of  tenants, 
admittances,  and  fur  renders,  in  the  Lord's  court,  £SV. 
JCUih   See  title  Com.*  Mann. 

£JOMAGEft,  One  that  docs  or  ii  bound  to  do  //> 
magt  to  another- 

HOM  A U JO  RE^PECTUAKDO,  Was  a  writ  to  the 
efcheator,  commanding  him  to  deliver  feifin  of  lands  to 
the  heir  of  (he  King's  tenant,  notwithstanding  hit  Hafafige 
not  done.  F*  -V.  B.  zoo.  And  the  heir  at  full  age  was 
to  do  Hvmage  to  the  king,  or  agree  with  him  for  rC failing 
the  fame.  Ntw  Nai.  B> .  563, 

HOMACIOM  REDD EJRE,  To  renounce  Bmap, 
when  the  vafl'at  made  a  folemn  declaration  of  di  {owning 
and  defying  his  lord.  For  which,  there  was  a  fct  form 
and  method  prefcribed  by  the  feudal  taws.  Bra£e»t  lib.z. 
tap,$%.ftM.  35«  This  is  the  meaning  of  a  paflage in 
Richardus  RofMtrft  dt  Belle  Standard,  p.$zi.  And  of 
Mat.  Parii.  fui*  <iwo  1 1 SU.  CoivtL  edit.  1717, 

BOMESOKEN,  HOMOKriN,  oa  HAMSOKEM, 
and  HAMSOCA,  From  [lie  Sax.  ham,  i.e.  dentin, 
habit  at  ie  ;  and  foe$t*  tibertai>  immunity.]  The  privilege 
or  freedom  which  every  man  hath  in  his  houfe ;  and 
lie  who  invades  that  freedom  is  properly  faid  fatcre 
Ihnufdttu  This  we  take  to  be  what  we  now  call  buig- 
larj,  a  crime  of  a  very  hcinou;  nature,  becaufe  it  is 
not  only  a  breach  of  the  King**  peace,  but  a  breach  of 
that  liberty  which  a  man  hath  in  his  houfc,  which  mould 
be  his  entile,  and  therefore  ought  not  to  be  invaded.  See 
iirBB^iib.  3.  tra£.  z.  c+  23;  Du  C&igt :  LI.  Canute,  cap. 

'  It  is  alfo  taken  for  an  impunity  tothofe  who  commit 
this  crime.  W ,  Ihern,  p.  20  \o. 
HOMESTALL.  A  mantion  houfe*  Sec  Fmmjltt, 

HOMICIDE; 
HoMiCtoJUM.}  The  killing  of  any  Human  Creature  : 
This  is  of  three  kind*;  jhfiifiablr^  *xcufabk%  it&ftfaiyttu 
The  firft  has  no  fiure  of  guile  at  all,  the  fecemd  very 
little  i  but  the  third  is  the  higheft  crime  againltthe  laiv 
of  nature  that  a  man  is  capable  of  committing.  4  Comm. 
c.  14  ;  from  whence  the  plan  of  this  title,  and  much  of 
the  fubfrquenr.  matter  is  exiradkd. 


OHencts  a^.iinft  the  life  of  a  man  come  under  the  ge- 
neral name  of  Homicide,  which  in  our  law  fig  nines  ths 
killing  of  a  man,  by  a  man*  1  Havri,  P.  C  r,  26.  §  2: 


Bt  acton t  lib.  5.  e,  4. 

L  Of  yttjtijtal-li  Hmidde.* 

1 .  By  u'utx  txidabh  AVr >ffiyf  undo  command 0/  the  Latv, 
Z.  By  f&Tt&flhk  ff  Laiv'f  Fvr  adixmumtxt  *>f  Publhh 

3.  — — —- ^  — ■  Ivr  prsvtrjiOH  zf  (frimttt  !ft 

tbtm/dves  Catfpl 
II.  Of  Excufibh  Homkuky 

Pi  t  iafertuniutn  \  cr  Mi/id ventitrt  St  Difaidaido. 

x.  ir^^tbtftwdtjiinn. 

2.  I4'b.'teio  tltf  agrte. 
HI  OfFtlnhui  Bowktie. 

l  *  &!/  Mmdrr  ?  or  F<U  de  ft.  * 
%,  bhvjhivghtir    i  Which  two  fliould  be  carefully 

3.  Murder  J     compared  with  each  other. 

4.  Pit  it  TtCilfif!. 

J.  1 .  Justi  pi  a  a l  c  ITomjctde  may  he  owing  to  feme 
unavoidable  necejpty^  without  any  wit!,  intention,  or  de- 
fire,  and  without  any  inadvertence  or  negligence  in  the 


party  killing,  anJ  therefore  with  out  any  flisdowof  b!ame; 
It  is  either  of  a  publick  or  private  nature. 

That  of  a  pnb*Ub  nature  is  fuch  as  ts  oc<?3fioncd  by  the 
due  execution  or  advancement  of  publick  julKcc.  Tliat 
of  tprfz/att  naiujc  is  inch  as  happens  in  the  juS  defence 
of  a  man^s  perlon,  houteor  goods,  t  Ilar.k.  P.  C.  r.  a8, 
§  3,— The  firft  of  thefe  may  happen  by  virtue  of  fuch  an 
office  as  obliges  one,  in  the  execution  of  public  juflice,  to 
put  a  makfictor  to  death,  who  has  forfeited  his  life  by 
the  laws  and  verdift  of  his  conn  try  <  This  is  an  a£i  of 
necettity,  and  even  of  civil  duty  ;  and  therefore  not  only 
justifiable,  but  commendab'tf,  where  the  law  requires  ir. 
But  the  law  mud  rtqtdrt  it,  otherwife  it  is  not  jujtifi.:ble: 
therefore  wantonly  to  kill  thegreateil  of  milcfaftors,  a 
felon,  or  a  traitor,  attainted  or  ou;iawedr  deliberately, 
uncompclled,  and  extrajudicially,  is  murder.  1  lid. 
P.  C.  407  :  Brail.  foL  1  jo. 

There  mull  be  no  malice  coloured  under  pretence  of 
necelTi:y,  for  wherever  a  pfrfon  who  kills  another,  acls 
in  truth  upon  malice,  and  takes  occafion  from  the  ap- 
pearance of  neceflity  tocxetrute  his  revenge,  he  is  guilty 
of  murder,  r  Hffufk.  P.  C.  e.  28.  §  2 :  a  R#t.  Rep.  1 20,  1  21 ; 
fCtfyngt  28  :  Brail,  lib.  3.  tap,  4. 

Farther,  if  judgment  of  death  be  given  by  a  judge  not 
au'horifed  by  lawful  com  million,  and  execution  is  done 
accordingly,  the  judge  is  guilty  of  murder,  1  Htixti.  P> 
Cr.  28:  £4:  1  Hal.  P.  C.  497.  And  upon  this  ac- 
count Sir  Afttftbtti)  Hale  himlcll,  though  he  accepted  the 
place  of  a  Judge  of  the  Common  P^eas  under  Oto^/Z's 
government,  {lince  It  is  nccediry  to  decide  the  dtfputcs 
of  civil  property  in  the  worft  of  times.)  yet  declined  to 
fit  on  the  crown  fide  at  the  A  (fifes,  '.md  try  prisoners  ; 
having  very  (hong  objeclions  to  the  legality  of  ihe 
Ufurpcr's  commiflion  ;  adillinclion  perhaps  rather  too  ro- 
ll ncd,  fincc  the  punimment  of  crimes  is  at  teUl  as  neceflltry 
to  Society,  a*  maintaining  the  boundaries  of  pruperty. 

The  judgment,  by  virtue  whereof  any  pt-rfon  is  put 
to  death,  mult  be  given  by  one  who  hui  ju/ifdi&ion  in 
the  caufe ;  for  otherwife  both  Judge  ami  e£kt\  mvy  be 
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£u?tty  of  fclnnv,  i  fLnvl.  P.  C.  f.18  :  Dfttt,tap<  98:  to 
C?*«  76:  2i  .[_,  M<t:  H.  P.  C,  33.— And  tfcrefore  if 
the  Court  of  Common  Pleaj  give  a  judgment  on  an  ap- 
peal of  death,  or  Juliices  of  Peace  on  an  indictment 
for  ireafon,  and  award  execution,  which  is  executed, 
both  the  judge  who  givess  and  the  officers  who  execute, 
the  (entente  are  guilty  0/  felony;  becaufe  the  courts  hav- 
ing no  more  jui  ifdietion  over  thefe  crimes  than  mere  pri- 
vate persons,  their  proceedings  thereon  are  merely  void, 
an  i  without  foundation. — But  if  the  Jultices  of  Peace, 

00  an  tadiclmcnt  for  trefpaft,  arraign  .1  man  of  felony, 
and  condemn  him,  and  he  be  executed,  the  j unices  only 
are  guilty  of  felony,  and  not  the  officers  who  execute 
their  lenience  :  \>t  the  J  unices  had  a  jurifdiclion  over 
the  offence,  and  their  proceedings  were  irregular  and 
erroneous  only,  but  not  void.  1  Hnuti.  P.  C.  r.  t%. 

6,  and  the  authorities  there  cited,- — Alfa  fuch  judgment, 
when  legal,  mull  be  executed  by  the  proper  officer,  or 
his  appointed  deputy  ;  for  no  one  elfe  is  required  by  law 
10  do  it,  which  requifntun  it  is,  that  julliiies  the  Homi- 
cide. If  another  perfon  does  it  of  his  own  head,  it  is 
held  to  be  murder :  even  though  it  be  the  judge  himfelf. 

1  Hal,  P.  C  501  :  1  Hazuk.  P.  C.  e.  aS  :  DaUi  *jfqfi  f, 
150*  It  was  formerly  held,  that  any  one  might  as  law- 
fully kill  a  perfon  attainted  of  treafon  or  felony,  as  a 
wolf  or  other  wild  bead;  and  anciently  a  perfon  con- 
demned in  appeal  of  death,  was  delivered  to  the  rela- 
tion* of  the  deteafed,  in  order  to  be  executed  by  them, 
j  Ufi.  j  i3  h i  i  Af.fi.  3  :  S.F.C.yia:  1 1  H.  4.  12  a : 
Plvuitl.  Com.  3060:  3  hp.  131.  But  at  this  day,  it 
Items  agreed,  if  the  judge,  who  gives  the  fentencc  of 
death,  and  isfenivri  if  any  private  perfon  execute  the 
fame,  or  if  the  proper  officer  himfelf  do  it  without  lawful 
command,  they  are  guilty  of  felony,  27  ^41 1  fro  Ap- 
ftaifyx  iHa.k.P^C  c.  z$.  $  «,  9,  This  Judgment 
mult  alfo  be  executed,  fir  vats  jwii  &iHttt  ;  it  mult  pur- 
fuc  the  fimiencc  of  the  court.  If  an  officer  beheads 
one  who  is  adjudged  to  be  hanged,  or  via  vn/at 
it  is  murder !  for  he  is  merely  miniEterial,  and  there- 
fore only  juftificd  when  lie  aits  under  the  authority 
and  compulfion  of  the  law  ;  but  if  a  Iheriff  change:,  one 
kind  of  death  to  another,  he  then  ails  by  his  own  au- 
thority, which  extends  not  to  the  commiiTion  of  Homi- 
cide ;  a  ad  befides,  (his  licence  might  occafion  a  very 
grofs  abufe  of  his  po<ver.  FincbL*  31  :  3  hjl,  52;  1  HaL 
P.  C.  50 1  *  The  King  indeed  may  remit  part  of  a  fen- 
tence  ;  as  in  the  cafe  of  treafon,  all  but  the  beheading: 
but  this  is  no  change,  no  introduction  of  a  new  punim- 
meni,  and  in  the  cafe  of  felony,  where  the  judgment  is 
ta&c  hanged*  the  King  (it  hath  bren  faid)  cannot  legally 


order,  even  a  peer,  to  be  beheaded,  3  frt/t.  tz, 212  ;  See 
Ftfji.  267  j  where  it  is  faid  that  if  the  officer  varu  tli  fr  m 
the  judgment,  <fhh  < wa  htaJl  and  without  warrant  or 
the  colour  of  authority,  he  is  guilty  of  felony  at  leafl. 


if  not  of  murder  i  but  not  if  he  is  au;ho:ifed  by  lullom. 
orwarran'  from  the  crown.  For  although  the  King  can- 
not by  his  prerogative  vary  the  execution^  fo  as  to  ag- 
gravate the  puniihmenc  beyond  the  intention  of  the  law  ; 
yet  it  doth  not  follow,  that  he  who  may  remit  part  of  the 
judgment,  or  wholly  pardon  the  offender,  cannot  mitigate 
his  puflimm.cnt  with  regard  to  the  pain  or  infamy  of  ir. 
Bui  tftis  doctrine  is  more  fully  Considered  in  another 
place.    See  tUea  Puidto ;  Rjitctii'm  (Cj/wjW);  JuJ^mtM 


a.  Homicides,  commuted  for  the  advancement  of 

publicjujiite,  are;— Where  an  pjietr,  in  the  execution 
ofhisomce,  either  in  a  civil  or  criminal  cafe,  kill*  a 
perfon  that  ajfaalu  and  refills  him.  1  Hal  P.  C  49*  : 
I  Haivk.  P.  C. — If  an  0$tti;  or  any  private  perfon,  at- 
tempt to  take  a  man  charged  with  felony,  and  is  rfMtd\ 
and  in  the  endeavour  to  take  him,  kills  him.  1  HaL  P,  C. 
494- — In  cafe  of  a  ri>t,  or  rebellious  aflembiy,  the  oth  ers 
endeavouring  todlfpcrfe  the  mub  arejuiiiaable  in  killing 
them,  both  at  Common  law,  and  by  the  Riot- act,  Siat.  t 
G«,,  1 .  r,  5  :  1  Hal.  P.  C,  40;  :  1  HavA.  P.  C  16 1 .  A  tid  in 
cafe  a  Hrangcr  intcrpofei  to  pare  the  combatants  in  an 
atf'ray,  giv  ing  notice  to  them  of  that  intention,  and  they 
aflautt  him  ;  if  in  the  ftruggle  he  mould  chance  to  kill, 
this  would  be  juliifiable  Homicide;  for  it  is  every  man's 
duty  to  interpofc  for  the  prefervation  of  in?  publick 
peace,  and  for  the  prevention  of  mifchief.  Fuji.  27a.— 
Where  the  prifonm  in  a  gaol,  or  going  togaolT  ajjauh  the 
(aider  or  oHiccr,  and  he  in  his  defence  kills  any  of  them, 
it  is  jultitiable,  for  the  fake  of  preventing  an  efcape. 
1  Hal,  P,  C.  496  — If  irtfpajfct  in  forerts,  parks,  chafes, 
or  warrens,  will  not  turrender  themfelves  to  the  keepers, 
they  may  be  fla?n,  by  virtue  of  the  Stat.  z  \  £,  i.jfc  2. 
tit  maUfaclwibni  in  parch  ;  and  3^4  W.  tf  M.  to. 
— If  a  perfon  having  actually  committed  felony  will  not 
fufFer  himfelf  to  be  arretted,  but  Hand  on  his  own  de- 
fence, or  fly,  fo  chat  he  cannot  poflibly  be  apprehended 
alive  by  tbofe  who  porfue,  whether  private  pej  fons  or 
public  officers,  with  or  without  a  warrant  from  a  ms- 
gtftrate,  he  may  be  lawfully  Haia  by  them.  So  if  even 
an  innteatt  perfan  be  indi&ed  of  a  felonv,  where  no  felony 
w.i %  committed,  yet  if  he  will  not  tofter  himfelf  to  be 
arreted  by  an  ofheer  who  has  a  warrant,  he  mziy  be 
lawfully  killed,  for  there  is  a  charge  againlt  him  on  re* 
cord,  to  which  he  is  bound  at  his  pert!  to  anfwer.  1  Ha-^k. 

P*  C.  £.  «8.  §$  It,  IZ*  tzJf*  H  i  By?.  Cor.  87,  Srp ;  .V. 
P.  C.  13  :  3  htp.  22 1  :  DaU,  cap.  98  :  //.  P.  C.  36 ; 
CrQm.  30. — Where  a  fhtriff",  &f>«  attempting  to  make  a 
[awful  arre[t  in  a  civil  aflion,  or  to  retake  one  who  has 
been  arreftcd  and  made  hii  efcape,  is  refilled  by  the 
party,  and  unavoidably  kills  him  in  the  affray,  i  ffawi. 
P.Cc>z§.  j  17  :  1  Re2.  Rcf,  189 :  H,  P.  C.  37  :  3 
56:  Crtm,  24^:  D<jh  cap.  98.  And  la  fuch  cafe  the 
officer  is  not  bound  to  give  back,  but  may  fland  his 
ground  and  attack  the  party,  t  J£t<tt*6.  P.  C.  r*a8.  §  iSr 
H.  P.  C.  33*  Hut  na  private  pcribn  of  his  own  autho- 
rity can  arrcft  a  man  for  a  civil  matter,  as  he  may  for 
felony,  t$c.  t  Ha.vk.  c,  18  ^19:  Crem.  30  h.  Neither 
can  the  llterirT  himfelf  lawfully  kill  thofc  who  b&rth Jly 
frmi  th*  execution  of  any  civil  pi ocefs,  \  Henk.  claS, 
§  10;  H.  P.  C  37. 

And  in  all  thefe  cafes,  there  mud  be  an  apparent 
neccflity  on  the  officer's  fide,  i/i&.  that  the  party  could 
not  be  arreftcd  or  apprcheruieJ,  tiie  riot  eoulJ  not  bo 
fupptefled,  the  t  rifoners  eouli  not  be  kept  in  hold,  the 
deer- Ileal ers  could  not  but  efcape.  unlefs  fuch  Homi- 
cide we*e  committed:  otherwife  without  fuch  abfolure 
necei&tyj  it  is  not  juitthcble. 

Laftly,  If  the  champions  in  a  trial  by  battle,  killed 
either  ci  them  the  other,  fuch  Homicide  wa$  jutliBablc, 
and  was  imputed  to  the  j  ail  judgment  of  God,  who  was 
thereby  prcYumed  to  have  decided  in  favour  of  the 
1  troth.  1  Hatuh  P.  C>  71.  See  title  D.uttl. 
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3>  Such  Homicide  at  is  committed  for  the  pftv&ffa 
of  any  forcible  and  atrocious  erijve,  is  jufiifiaUc  by  tut 
law  of  nature}  and  a! fa  by  ike  law  of  England t  a*  ir 
flood  fo  early  as  the  time  of  Bra3mt  and  as  it  is  fine* 
exprefsly  declared  by  Star.  2  4  j&a  8.  r.  See  Bra  ft. 
'  .'.  1 If  any  perfon  attempt*  a  robbery  or  murder  of 
another*  or  attempts  to  break  open  a  houfc  f#  ib*  right 
futts  (which  extends  alfo  10  an  attempt  to  burn  it,)  and 
fhaLI  be  killed  in  fuch  ancmpt,  trie  Haver  ftiaii  be  acquit- 
ted and  difch^rged.  1  HuL  P.  C,  481*.  And  not  only  the 
matter  of  a  houfe,  but  a  lodger  or  a  fojourner  who  kills  an 
a  tail  ant  intending  to  commit  murder  cr  robbery,  is 
within  the  protection  of  the  law.  Cto.  Car.  544*  This 
reaches  not  to  any  crime  unaccompanied  with  force,  ax 
picking  of  pockets,  or  to  the,  breaking  open  of  any  houfe 
m  tie  tUy  timet  unlefs  it  carries  with  it  an  attempt  of 
robbery  alfo.  «>  CoMtt,  t*  14. 

^ufiif-ahU  Hoixstiite  of  ^  prst/atf  nature,  in  the  jufl  de- 
fence of  a  man's  perfbn,  houfc  or  goods,  may  happen 
either  by  the  killing  of  a  y&9ng*ditrt  or  an  innc<\nt  i  cr- 
fon.  And  firlt,  the  killing  of  a  wrong^docr  in  the  rmik- 
i:  .  <  :  J  J:  licence,  may  be  jufltficd  in  many  cafes  ;  as 
where  a  man  kills  one  who  afTaolta  him  in  the  highway 
to  rob  or  murder  him ;  or  the  owner  of  a  houfe,  or  any 
of  fcu*  fcrvanti,  or  lodgers,  t3V.  kill  one  who  attempt  to 
burr,  it,  or  to  commit  therein  murder,  robbery,  or  other 
felony  ;  or  a  woman  kills  one  who  attempts  to  ravifh  her  ; 
or  a  iervant  enmin^  fuddingly  and  finding  his  mailer 
robbed  and  Haiti »  JaiU  upon  the  murderer  immediately 
and  kills  htm  ;  for  he  does  it  in  the  height  of  his  fuf~ 
prifr,  and  under  jutl  apprchenfions  of  the  like  attrmpt 
upon  himfrlfj  but  in  other  circttrnllsneea,  he  could  not 
have  jultificd  the  killing  cf  fu:h  an  one,  but  ought  10 
have  apprehended  him,  ££c.  1  Hmvk.  P.  C.  c.  28  £  2 1 : 
S  4  //.  3.  cap.  c  :  Dolt,  cap.  oSf- 

Ncithcr  mall  a  man  in  any  cafe  jufttfy  the  killing 
Another  by  a  pretence  of  ncccflny,  onleishe  were  bin  fell 
wholly  without  fault  in  bringing  Urn  ne^efttty  upon  him- 
felf ;  for  if  a  man,  in  defence  9/  &n  injury  itone  hj  bint/cjf, 
kid  any  per  Ion  whatlocver,  he  is  guiity  or"  man  [laughter 
at  IeaU  ;  a*  where  divers  rioters  wrongfully  with-hold  a 
houic  by  force,  and  kill  thofe  who  attack  it  from  with- 
out, and  errdctivour  to  burn  it.  I  Humk.  P*  C.  e.  IS. 
$z2:  h\  H.  P  C,  56, 

Neither  can  a  man  juliify  the  killing  another  in  defence 
of  his  houfe  cr  goods,  or  even  ot  his  perfon,  frcm  a  beat 
private  irffpttfs  ;  and  the  re  tore  he  that  kills  another,  who, 
claiming  a  title  to  his  hnuJe,  attempt*  to  enter  ir  by  force 
and  moots  at  ir,  or  that  breaks  open  his  windows  in  ordrr 
to  srrellhim.  or  that  perfills  in  breaking  his  hedges  after 
he  is  forbidden,  is  guilty  of  man-daughter  ;  and  he,  who 
in  his  own  defence  kills  another  that  aflat: Its  him  in  hi$ 
houfc  in  rhe  day-rime,  and  piainly  appear*  to  intend  to 
beat  him  only,  is  guilty  of  Homicide  JtjtqfadiMfc,  for 
which  lie  forfeits  hi*  goods,  but  is  pardoned  of  coutfe ; 
yet  it  fceros,  that  a  private  perfon,  und,  a  firtsan\  an 
officer  of  juitire,  who  happens  unavoidably  to  kill  another 
endeavouring  to  defend  htmf;)f  tiam,  or  fupprefs  danger- 
ous rioters,  may  juilify  Lite  H&$  inafmuch  as  he  only  does 
his  duty  in  aid  of  public  ju  ft  ice.  1  P.  C.  e.  28. 

§  13  :  H^P.C.  40,  57  ;  Co.  Car.  53  a"  :  Daif.  cap.  98. 

According  to  the  opinion  of  Mr.  Serjeant  Ihiwkwt, 
A  perfon  who  without  provocation  is  afTadted  by  another 
in  anv  phce  what  foe  ver,  in  fuch  a  manner  as  plainly  Ihcws 
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intent  to  murder  him,  is  by  dlfcharging  a  piftol.  Of 
pufiiirig  at  him  wiih  a  drawn  foord,  £?>.  may  jultify 
kulicg  Tiich  an  afTajlant,  as  much  as  if  he  had  attempted 


The  Rem  an  Law  alfo  jutlines  Bmieidc*  when  com- 
muted in  defence  of  the  piaJUty  cither  of  one's  felf  or 
relation's::  The  EugHJh  Law  alfo  juftifies  a  woman 
killing  one  who  attempts  to  ravHh  her ;  jfiync.  Eim»  34 : 
1  Hawk.  P.  C.  r.  58.  ^  al  ;  and  fo  too,  the  huftand  or 
father  may  juflify  ki  ling  a  man.  who  attempts  a  rape- 
upon  his  wile  or  daughter;  but  not  if  he  takes  them  in* 
adultery  by  content,  for  the  ^ne  is  forcible  and  felonious, 
but  nr.  t  t'le  01!  er.  t  H#l,P*  C.^^t6,  And  there  feems 
no  doubt  but  tLc  forcibly  attr»mptir.g  1  crime  of  a  fti!f 
more  deteAible  nature,  may  be  equally  refined  by  the 
death  of  the  unnatural  ;ig£rcflbr,  for  the  one  uniform: 
principle  that  runs  thrcut^h  oor  OWD,  and  all  other  \zwi9 
feema  to  be  this ;  that  where  a  crime,  r»  itfrlf  tapit&lt  is 
endeavoured  to  be  committed  by  force,  it  is  lawful  to 
repel  that  force  by  the  death  oJ  the  puny  attcjrptir^j. 
4.  Cttrtitri.  ■:.  I  4, 

Jn  thefe  instances  of  jufiifiablc  Horn  i  tide,  it  maybe 
obferved,  that  the  Slayer  is  in  no  kitiu  ol  fault  whatfo- 
ever,  not  even  in  the  minuiej}  degree ;  and  h  thcrt- lore 
to  be  totally  acquitted  and  difcha.grd,  with  comaiundd- 
tion  rather  than  blame,  1  Huzzi.  P.  C.  r.  28-  §  J, 

Euc  that  is  not  quite  the  cafe  in  txiufabtc  HotmdAe^ 
the  very  name  whereof  imports  lomi-  fault,  fome  error, 
or  omifliort ;  fo  trivial  howen,  tba'  thv  law  cxeufo  ic 
from  the  guUtof  felony,  though  in  itr:ctnctt  it  judges  it 
deferring  of  lome  little  ckgree  ot  punid.ment.  ^ce  the  next 
Divide  it. 

II.  1,  Ho m tctn?  / ■  r  luf  ■  ■;.  -  ;  or  Mt ™ a n v rsTl'FC, 
is  where  a  man  doing  a  lawful  adl,  without  any  intension 
of  hurt,  unfortunately  kills  another  :  as  where  a  man  h 
at  Work  with  a  hitchet,  and  the  he-id  thereof  flic*  nrF  and 
kills  a  It  a  rider  by  ;  or  where  a  perion  quttfj/ifJ  tt  keep  a 
gsn,  is  fhnocing  at  a  mark,  and  undesignedly  kili^  a 
man:  for  the  eel  is  lawful,  and  the  effect  is  m  <  ;y 
accidental,  i  ffav;k,  P>C  r*  zo,  e"o  where  a  perion 
is  moderately  correcli^g  his  child,  a  matter  ht5  appren* 
tice  or  fchoSar,  or  an  n'ikcr  puni filing  a  criminal,  (ac  by 
v,  ii  1  pptfig. )  and  happens  to  occahon  hi5  deatb^  it  is  only 
mifad venture  ;  for  the  ac't  of  correction  was  lawful :  but 
if  he  exceeds  the  bounds  of  moderation,  either  in  the 
manner,  the  inJlruinerir,  or  the  quantity  of  puritltment, 
and  death  enlues,  it  is  l&wjktugbtcr  at  leaLl ;  and  in  iume 
c.;^s  (according  to  the  cirturultar.cci)  murder  ;  for  the 
aft  of  immoderate  correction  is  unlawful,  i  Hal.  P.  C. 
473,  4.— Where  an  ofluer  of  the  imprefs  fen  ice  in  the 
navj^  fires  at  a  boat  in  order  to  bring  her  to,  and  kiite  a 
man,  it  is  impomhle  that  rhe  oiTeriLler  ft)puld  be  n.^.de 
guilty  of  more  Lhan  manllaughter,  efpecially  it  he  li'ts 
in  the  manner  ufual  upon  fuch  occaiions,  Cowp.^z* 
per  Lii.  Mttmjftltl* 

A  tile  or  a  tournament  the  martial  diverfion  of  our 
an;eJlors,  was  however  an  unlawful  act;  and  1o  are 
boxing  and  fword* playing,  the  fuccceuing  anmlements 
of  the  ir  poilerity  :  and  therefore  if  a  knight  in  the  for- 
mer cafe,  cr  a  gladiator  in  the  latter,  be  killed,  fuch 
4  ^  killing 
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killing  ts  felony  of  maTifhufchter,    Tut,  if  the  King  I 
command,  or  permit  fiich  diver  fion,  it  is  laid  only  to  be  i 
mi  Tad  venture;  for  then  the  act  is  lawful,  t  Httl.  P.C. 
473  :  I  fivmkj.  P.  C,  e.2$  Likewife  to  whip  an-  j 

other**  liorfe  whereby  he  run*  over  a  child  and  kills  3iim, 
h  held  10  be  accidental  deaih  in  she  rider,  for  he  has  done 
nothing  unlawful:  but  it  is  mnriflajghter  in  the  perfon 
t/io  whipped  him  \  for  the  act  was  a  trefpafs,  and  at 
r  r:t  a  piece  of  iJlen^fs  of  inevitably  d.mgcrous  confe- 
quente.  |  MaivL  JP.  C.  r.  29.  $  3. 

Where  one  lawfully  ufmg  an  innocent  diverfion,  as 
/hooting  at  butt*,  or  at  a  bird,  £9*r.  by  the  glancing  of  an 
arrow^  or  fuch  dike  accident,  kilts  another,  this  is  only 
Homicide  by  mif-adventure.  Ktiiv.  ic'i  \  Bt$  CV«  14R, 
See  A*.  ■.■'■•w!;(,4i,— *  So  where  a  perfon  happens  to  kill  another 
in  playing  &  match  or  font- bail,  wrcilling,  or  fuch  like 
ft3»"»t is  which  are  attended  with  no  apparent  danger  of 
life,  and  intended  only  for  the  trial,  cxercife  and  im- 
provement of  the  ftrength,  courage  and  aflwity  of  the 
parries.  Ki}h>.  \o$*  1 36  :  Crew,  29  a:  11  H*  J.  z$  ax 
1  H*xLP.  C  r.29.  M6t  7,  S. 

In  general,  if  death  enfues  in  confequence  of  an  idle, 
dangerous,  and  unlawful  fport,  the  flayer  is  guilty  of  man- 
daughter,  and  not  mi  fad  venture  only,  for  thefe  arc  un~ 
lawful  a£ls.  1  HavJh,  P-  C  c  29,  §  9  :  1  Hal.  P.  &  472  : 
;  l  ,  Thus,  Tf  a  man  kills  another  by  mooting  at  a 
deer,  t$i  .  in  a  third  perfon' 5  park,  in  the  doing  whereof  he 
ij  atrefpafTcT;  or  by  ihootingof  a  gun,  or  throwing  Jtanes 
in  a  city  or  highway,  or  other  place  where  men  ufu^lly, 
refort,  by  throwing  Hones  at  another  wantonly  in  play, 
which  is  a  dangerous  fport,  and  has  not  the  leaft  appear- 
ance of  any  good  intent  J  or  by  doing  any  other  fuch  idle 
action  as  cannot  by  t  indanger  the  bodily  hurt  of  fome  one 
at  other  ;  or  by  tilting  or  piling  at  hand-f.vord  without 
tlje  King's  command  ;  or  by  parrying  with  naked  f words, 
covered  with  buttons  at  the  points,  or  with  fwords  in  the 
fdbbardsj  or  fuch  tike  ram  /ports,  which  cannot  be  ufrd 
without  the  manifell  hazard  of  life,  he  is  guilty  of  man- 
daughter.  1  Havk.  P.  C.  29.  $  9  :  H  P.  C.  31,  32,  58  : 
J  if.  154.  Rue  fee  poll  III. 

Where  the  defendant  came  to  town  in  a  chaife,  and 
before  ht  got  Ottt  of  it,  fired  his  pittols,  which  by  accident 
killed  a  woman,  Ki*gt  Ch.  J.  ruled  it  to  be  man/laugh- 
ter. Sir.  4S1- 

Homicide,  in  frlf-iitfnut^Qf  &c  dtfauttnd*!  upon  a  fud- 
cun  rjhray,  is  alio  excu  fable,  rather  than  juninablc,  by  the 
t  wglijb  hi-,  This  fpecies  of  felf-defence  mull  be  diftm- 
gomed  from  that  already  mentioned,  as  talcu* 

hted  to  hinder  the  perpetration  of  a  capital  crime;  which 
U  not  only  a  matter  of  excufc,  but  of  juflification.  But 
the  f.  I  r- defence,  which  wc  are  now  fp caking  of,  is  that 
whereby  a  man  may  protect  bimfclf  from  an  a  (Fault  or 
the  like,  in  the  couifc  of  a  fudden  brawl  or  quarrel,  by 
kiJljng  him  who  aflault*  him.  And  this  is  what  the  Jaw 
cxpreffes  by  the  word  tba*M*t*edley,  or  (as  fome  rather 
choofe  to  write  it)  thmni-msMty,  the  former  of  which  in  its 
«rymology  fignifles  a  to/nut  aitray,  the  latter  an  affray  in 
the  bcxt  of  blood  or  paflion,  both  of  them  of  pretty  much 
tfie  fame  import;  but  the  former  is  in  common  fpeech 
loo  often  erroneonily  applied  to  any  manner  of  Homicide 
by  mi  fad  venture;  wherea*  it  appears  by  the  Stat,  24 
a,  t.  r,  ant!  our  artctem  books  {Staun.P.  C  16,)  that  it  is 
p  rope  r  Jy  applied  to  fuch  killing  as  happens  ia  felf  defence, 
Mj  on  a'fudden  rcucountcr.  3  inji.  55,  7  ;  F<$.  275,  6. 


This  right  of  natural  defence  does  not  imply  a  right  of 
att&cktttgt  for,  intlead  of  attacking  one  another  for  in- 
juries pall  or  impending,  men  need  only  have  recourfe 
to  the  proper  tribunal  *  of  jullice:  they  cannot  thereft»re 
legally  exeicife  this  right  or  preventive  defence,  except  in 
fudden  ,md  violent  cafes,  when  certain  and  immediate 
fuffering  would  be  the  confequence  of  wailing  for  the 
afiillance  of  the  law*  Wherefore  to  excufe  HcmiC'dc,  by 
the  pica  of  ftlf  defence,  it  mutt  appear  that  the  flayer 
had  no  other  poitihle  scr,  at  Icaft,  probable)  meatUJ  of 
efcaping  from  his  ailailaut. 

tt  ii  frequently  diflkuSt  to  diillnguifh  this  fpecies  of 
Homicide  [upon  i  W.v-w%  in  felf-defence.)  from  that 
of  man-flaughter,  in  the  proper  legaJ  fenfe  of  the  word. 
3 5j.  But  the  true  criterion  between  them  fcemo 
to  be  this :  when  both  partie)  are  actually  combating  at 
the  time  when  the  mortal  ttrokc  is  given,  the  ILvc r  is 
then  guilty  of  man- fla ugh terr  but  if  the  flayer  hath  not 
begun  to  fight,  or  (having  begun)  endeavours  to  de- 
cline any  farther  flrugglc,  and  afterwards  being  clofely 
prcfled  by  his  antagonitl,  kills  him  to  avoid  hii  own 
dte&racttOQ,  tbll  is  Homkide  excufable  by  fcl/ defence, 
Fi$k  37".  For  which  rtafon  the  law  requires^  that  the 
perfon  who  kills  another  in  hia  own  defence,  fhould 
have  retreated  as  far  as  he  conveniently  or  fafely  can, 
to  avoid  the  violence  of  the  aiTault,  before  he  turns  upon 
his  aftnilant;  and  that  not  :titio u Jly ,  or  in  order  to  watch 
his  opportunity,  but  from  a  real  teodcroefs  of  fliedding 
his  brother's  blood.  And  though  it  may  be  cowardice,  in 
time  of  war  between  two  independent  nation?,  to  fled 
from  an  enemy ;  yet  between  two  fcllow-fubjcfls,  the 
Ijw  countenances  no  fuch  point  of  honour  1  becaufe  the 
King  and  his  Courts  are  the  wfatUtts  titt&iarvmi  and  will 
give  to  the  pany  wronged  all  the  fatisfaclion  he  defer ves. 
1  Hal*  P.  C,  481,  3.  The  party  aflaul ted  muft  therefore 
flee  as  far  as  he  conveniently  can,  either  by  reafon  of  fome 
wall,  ditch,  or  other  impediment,  or  as  far  as  the  fierce- 
nefs  of  the  afoutt  will  permit  hitn,  for  it  may  be  fo  fierce 
as  not  to  allow  him  to  yield  a  flcp,  without  maaifeft  dan- 
ger of  his  life,  or  enormous  bodily  harm  ;  and  then,  in  hi& 
defenc?,  he  may  kill  his  aftatlantinltantly.  1  Ha!,PrC.+$y 
And  as  the  akwxer  of  the  defence,  fo  is  aJfb  the  time 
to  be  ton  flic  red  :  for  if  the  perfon  aJTauited  docs  not  fall 
upon  the  aggreffor  till  the  affray  is  over,  or  when  he  is 
running  away,  this  is  revenge  and  not  defence.  Neither 
under  the  colour  of  felf-defence,  will  the  law  permit  a 
man  to  fcrcen  himfelf  from  the  guift  of  deliberate  mur- 
der :  for  if  two  perfon s  A.  and  B,  agree  to  fight  a  duel, 
and  Ay  gives  the  Mrft  onfet,  and  Bf  retreats  as  far  as  ha 
fafely  can,  and  then  kills  A,  this  is  murder;  hecaufeof 
the  previous  malice  and  concerted  defign*  1  Hal.  P.  C. 
479.  But  if  A.  upon  a  fad  den  quarrel  aflauhs  B,  firft, 
and  upon  Bt\  returning  the  affault,  A3  really  and  fajiJ 
fiAt  flees,  and  being  driven  to  the  waii.  ;urns  again  upon 
Zf,  and  kills  him }  this  may  be  ft  deftndctidoy  according 
to  fome  of  our  writers*  1  Hat.  P.  C.  482  :  Though  others 
have  thought  this  opinion  too  favourable ;  inafmuch  as 
the  neccifiry,  to  which  he  is  at  laft  reduced,  originally 
arofc  from  his  own  fault.  1  H/jwi.  P.  C.  c.  39.  §  17. 

And  it  is  now  agreed,  that  if  a  man  Itrike  another  upon 
innlice  prtpmfe^  and  then  fly  to  the  wall,  and  there  kill 
him  in  his  own  defence,  he  is  gi;!;y  of  murder.  1  HavA. 
P.  C  r.  29,  §  17  :   S.  P.C.  15  a  \    Crm,  ;8  a :  Dak. 
98  ;  #$*g'5$j  H.P*C.  42.  See  poft.  III.  3- 
1  Under 
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Under  this  excufe,  of  felf-defetcc,  the  prirv  ipal  civil 
and  natural  Relations  are  comprehended  ;  therefore  ma- 
iler and  fervant,  parent  and  child,  hufband  and  wife, 
killing  an  afiailant  in  she  neceflary  defence  of  each  other 
refpcclively,  are  excufed  ;  the  aft  of  the  Relation  abid- 
ing being  conflrucd  the  fame  as  the  acl  of  the  party  him- 
felf.  i  Hal.  P.  C.  484. 

Homicide./- </r/"<  fdrwk,  or  by  fclf-defcnce,  fays  Hawkins^ 
fecms  to  be,  where  one  who  has  no  other  poffible  means 
of  prefcrving  his  life  from  one  who  combats  with  him  on 
a  fudden  quarrel,  or  of  defending  his  perfon  from  one  who 
at  tempt  j  to  beat  him,  (efpccially  if  fuch  attempts  be  made 
upon  him  in  his  own  houfc)  kills  the  perfon  by  whom  he 
is  reduced  to  fuch  an  inevitable  neccffity.  1  Hawk.  P.  C. 
c.  zz.  §  15,  bfi H.  P.C.40:  8.  P.C.15. 

And  nor  only  he  who  on  an  aflault  retreats  to  a  wall, 
or  fome  fuch  ftreight,  beyond  which  he  can  go  no  further 
before  he  kills  the  other,  is  adjudged  by  the  law  to  act 
upon  unavoidable  ncceiltty  :  but  alio  he  who  being  af- 
fauhed  in  fuch  a  manner,  and  in  fuch  a  place,  that  he 
cannot  go  back  without  inanifeftly  indangcring  his  life, 
kills  the  other  without  retreating  at  all.  1  Ha-^LP.C. 
c.zq.  \  14:  Bro.  Cvo.  125  :  43  Jff.  31:3  lift.  $6  :  H. 
P.  C.  41. 

And  notwithflanding  a  perfon,  who  retreats  from  an 
aflault  to  the  wall,  give  the  other  divers  wounds  in  his  re- 
tic.it,  yet  if  he  give  him  no  mortal  one  till  he  get  thither, 
and  then  kill  him,  he  is  guilty  of  Homicide  fe  dtfetulendo 
only.  1  ftns4.  P.  C.  r,  29.  $  1 5  :  H  P.  C.  4  1  :  Qom.  28  : 
S.  P.C.i$a. 

And  an  officer  who  kills  one  that  refills  him  in  the 
execution  of  his  office,  and  even  a  private  perfon  that 
kills  one  v>ho  felonioufly  aflaults  him  in  the  highway, 
mav  juftify  the  facl  without  ever  giving  back  at  all. 
1  Hawk.  P.  C.  c  29.  S  »6 :  H-  p-  c«  4»  •  3       56  : 

Cnm.  28  a. 

There  is  one  fpecies  of  Homicide  f«  AeftnienAo,  where 
the  party  flain  is  equally  innocent  as  he  who  occaftons 
his  death:  and  yet  this  Homicide  is  alfo  cxcufablc  from 
the  great  univerfal  principle  of  felf-prcfcrvation,  which 
prompts  every  man  to  fave  his  own  life  preferable  to  that 
of  another,  where  one  of  them  muft  inevitably  perifh. 
As,  among  others,  in  that  cafe  mentioned  by  Lord 
Sacon,  where  two  perfons  being  fhipwrccked,  and  getting 
on  the  fame  plank,  but  finding  it  not  able  to  fave  them 
both,  one  of  them  thrufts  the  other  from  it,  whereby  he 
is  drowned.  He  who  thus  prefcrves  his  own  life  at  the 
expence  cf  another  man's,  is  excufable,  through  un- 
avoidable neceilicy,  and  the  principle  of  fclf-defcnce  ; 
fince  their  bcth  remaining  on  the  fame  weak  plank  il  a 
mutual,  though  innocent,  attempt  upon,  and  endangering 
of  each  other's  life.  See  Bae.  item,    5  :  4  Cmrn^t.  14. 

2.  The  circumilances  wherein  thefe  two  fpecies  of 
Homicide,  by  mifadventure  and  fclf  defence,  agree,  are 
in  the  bltmt  and  ptmijbwunt.  For  the  law  fcts  lo  high  a 
value  upon  the  life  of  a  man,  that  it  always  intends 
fome  niilbehaviour  in  the  perfon  who  takes  it  aw3y, 
unlef»  by  the  command  or  exprefs  pcrmifiion  of  the  law. 
In  the  cafe  of  mifadventure,  it  prefumes  negligence, 
or  at  leaft  a  want  of  fufheient  caution  in  him  who  was  fo 
unfortunate  as  to  commit  it ;  who  if  therefore  not  al- 
together faultlefs.  And  as  to  the  neccflity  which  cx- 
cufes  a  man  who  kill*  another  ft  Ae/rnAenJo,  Lord  Sate n 
eaiicfcsit  t^fitm  ..'.:ah:Lt  ~nd  thereby  diitinguifho  it 


from  the  former  necefllty  of  killing  3  thief  or  a  malefac- 
tor. Bac.  Elem.  e.  5.  For  the  law  intends  that  the  qaar- 
rcl  or  aflault  arofe  from  fome  unknown  wrong,  or  fome 
provocation,  either  in  word  or  deed  :  and  fince,  in  quar- 
rels, both  parties  may  be,  and  ufually  are,  in  fome  faulr, 
and  it  fcarccly  can  be  tried  who  was  originally  in  the 
wrong,  the  law  will  not  hold  the  furvivor  entirely 
guiltlefs.  But  it  is  clear,  in  the  other  cafe,  that  where 
I  kill  a  thief  that  breaks  into  my  hnufe,  the  original 
fault  can  never  be  upon  my  fide.  The  law  befido  may 
have  a  farther  view,  to  make  the  crime  of  Homicide  more 
odious,  and  to  caution  men  hoiv  they  venture  to  kill 
another  upon  their  own  private  judgment,  by  ordaining 
that  he  who  Hays  his  neighbour,  without  an  exprefs  war- 
rant from  the  law  fo  to  do,  Oiall  in  no  cafe  be  abfolutely 
free  from  guilt. 

Vjt  Ptnaity  infli&cd  by  our  laws  in  thefe  cafes  is  faid, 
by  Sir  EahvarA  Coke  to  have  been  antiently  no  leh  than 
death;  2  hjl.  248,  3 1 5  ;  which  however  is  with  ret  fen 
denied  by  later  and  more  accurate  writer*.  1  Hal.  P.  C. 
425  :  1  Havil.  P.  C.  c.  29.  §  20 :  Foff.  282.  &c.  It  feem-t 
rather  to  have  confuted  in  a  forfeiture,  fome  fay  of  ail 
the  goods  and  chattels,  others  of  only  part  of  them,  Dy 
way  of  fine  or  vofTtfiU :  which  was  probably  difpofed  of, 
/«  piei  uj'ui,  according  to  the  humane  fupcrftition  of  the 
limes,  foi  the  benentof  bis  foul,  who  was  thus  fuddenly 
fent  to  his  account,  *  with  ail  his  imperfections  on  his 
head.  Fo/!  .287.  But  that  reafon  having  long  ceafed,  and 
the  penalty  (especially  of  a  total  forfeiture)  growing  ir.oir 
fevcic  than  was  intended,  in  proportion  as  ferfonal  pro- 
perty has  become  more  confiderable,  the  delinquent  lias 
now,  and  has  had  as  early  as  our  records  will  reach,  a 
pardon,  and  a  writ  of  re  flit  ut  ton  of  his  goods  as  a  matter 
of  courfe  and  right,  enly  paying  for  fuing  out  the  fani'-. 
Fo/!.  283  :  2  Ha..k.  P.  C.  c.  37.  §  2.  And  indeed  10 
prevent  this  expence,  in  cafes  where  the  death  has  noto- 
rioufly  happened  by  mifadventure  or  in  fclf-defcnce,  the 
Judges  will  ufually  permit,  (if  no:  direct)  a  general  ver- 
dict of  acquittal.  FoH.  2S3. 

It  fcems  clear  that  neither  of  thefe  Homicides,  by 
mtfatlveniurc  or  fe  A fmdfsa.,  arc  felonious,  becaufc  they 
arc  not  accompanied  vsich  a  felonious  in;enr,  which  is 
neceflary  in  every  felony.  1  li  \:.  :.i\C.  c.  29.  *  19: 
3  7*^.56:  2  Injl.  149. 

And  from  hence  it  feems  plainly  to  follow,  that  they 
were  never  punifliable  with  lofs  of  life :  And  the  fame 
alfo  farther  appears  from  the  writ  D<  cdio  t3  atia,  by  vir- 
tue whereof,  if  any  perfon  commitred  for  killing  another, 
were  found  guilty  of  either  of  thefe  Homkiocs,  and  no 
other  crime,  he  might  be  bailed  ;  and  indeed  it  feems  to 
be  a^ainfl  natural  juftice  to  condemn  a  man  to  death,  for 
what  is  owing  rather  to  his  misfortune  than  his  fault. 

I  Hawt.  P.  C.  C  29.  §  20. 

It  is  true  indeed,  that  fome  of  our  bell  authors  have 
argued  from  the  llature  of  B&rUrUfct,  cb.  26,  which 
enacb,  that  Kurtlrxm  <le  c.rtoo  nou  ad'uJiutu.  ,  u 01  injur* 
ittnium  tantummoJo  a.lruJuatv/s  efly  that,  before  this 
ftatutc,  homicides  by  mifadventure,  or  ft  .<„/r  were 
adjudged  murder,  and  confequently  puoUhed  by  death. 
I  Ha. A.  P.  C.  c .  29.  ^  21  :  2  Injl.  56  :   S.  P.  C.  \6. 

But  to  this  it  may  be  aufweted,  that  muiUcr  in  thufe 
days  fignified  only  the  private  killing  of  a  man,  by  one 
who  was  neither  fecn  nor  heard  by  any  witnefs  ;  for 
which  the  offender,  if  found,  was  to  be  tried  by  ordeal, 
4  and 
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and  if  he  could  not  be  found,  the  town  In  which  the 
t:it\  was  done,  was  to  be  amerced  fixryfix  mark;,  unfefs 
it  could  be  proved  that  the  perfon  killed  was  an  E/i- 
g':jkmau:  otherwise  Ji  was  prelum cd  he  was  a  Danr  or 
Aormat*  who  in  thufc  days  were  often  privately  made 
away  with  by  the  Engttjh*  And  it  being  a  doubt  whether 
Homicide  by  mifadvemore,  $4c+  were  to  be  eftecmed 
murder  in  this  fi.mfe,  ii  feems  to  have  been  the  chief 
intent  of  the  makrrs  of  this  ftatute  to  fettle  this  fiuef- 
tion.  j  Hawk,  R  C.  t.  29.  §  zz :  Brctft.  134  ^  ;  J  35  r7  i 
Ktlyngt  J  2 1. 

However  it  is  certain,  that  notwittiftsnding  neither  of 
thefe  offences  be  felonies,  yet  a  perfon  guilty  of  them  is 
cot  baitablc  by  Jfijiktt  of  ped£#  but  mull  be  committed 
till  the  next  coming  of  the  Jurtices  ol  cyicor  gaol-delivery, 
t  Hawk.  P.  C. c  29.  £  23  :  H.  P.  C.  98,  gt)  ;  2  31c  ; 
DiJf.  tnjjt.  9S.  Bui  fad)  offender  may  be  brought  up  by 
kofe&twpfts,  before  any  of  the  twelve  judges,  and  bailed. 

Indeed,  anciently  a  perfon  committed  for  the  death  of 
a  man,  might  fue  out  the  writ  d«  otfo  cV  arid,  which  by 
Magna  Cbarta  e.  16,  Is  gran  table  without  fee;  and  if 
thereon,  by  an  inqueft  taken  by  the  iherifF,  he  were 
found  to  have  done  the  fail  by  mifadventure,  or  ft  de- 
ftat{f*ik)  he  might  be  mainprifed  by  twelve  men,  upon 
the  writ  At  fwnrrtdv  if  ballwm.  But  fuch  writs  and  en- 
quiries were  taken  a'.\  r  y  by  the  llatuteor  Ghtrce/ftt ,  c,y.  and 
Sf.  iS  Ed.  3. 1.9,  and  though  perhaps  they  were  iigain  re- 
vived by  St.  42  Ed.  3.  c.  1,  which  makes  all  itatutis  con- 
trary to  -l/cp-.a  Ckp  la  vol  J,  yet  at  this  day  they  fcem  to  be 
cMblere,  and,  indeed,  ufelefs;  inafmuch  is  the  party  may 
tiiobably  be  Iboncr  detkered  in  the  ufuJ  courfe,  by  the 
coming  of  the  J  jitices  of  gaol-driivery.  1  Hnytri.  P<  C. 
f.  29.  §  24:  S.  P.C.  77 g  :  2  btjl.  43,315:9  Co.  56  1  Co. 
Bail  end  Maint>U%c>  c.  1  a. 

It  is  alfo  agreed,  that  no  one  can  exenfe  the  killing 
another,  by  letting  forth  in  afperfal  plea,  that  be  did  it 
by  miWtiK-enusre,  or/-  .-.c/'-a  t\-tidot  hux  ch be  mutl  plead 
•Wot  guilty', and  give  the  f'peual  matter  in  evidence.  And 
that  wherever  a  perfon  is  found  guilty  of  fuch  Homicide, 
either  by  a  fpecial  indiclment  for  the  fame,  or  by  a  ver- 
dict fe:tiog  for  ih  the  circ  urn  11  ances  of  the  cafe  on  a  gene- 
ral indictment  of  murder  or  Homicide,  he  fliali  be  dis- 
charged out  of  prifon  upon  bail,  and  forfeit  his  goods  : 
But,  that  upon  removing  the  record  by  cat  swan  into 
Chancery,  he  fhali  have  his  pardon  of  courfe,  without 
flaying  for  any  warrant  from  the  King  to  that  purpofe. 
1  flW,  P.  C.  c.  29.  %  aj  :  4  H.  j.  2  a  :  Kcihv.  53  a  ; 
108  b  :  2  l%fk.  316  :  S.  P.  £.  15  &  ;  166:  />..•'.'.  <-f;/.  96, 
98:  EN.li.  246.  CM, 

HI.  Felokious  IIpbifCriDr,  is  an  aft  of  a  very 
different  nature  from  the  former,  being  the  k'uling  of  a 
human  creature,  of  any  age  or  fex,  without  juJliJi  ration 
or  excufe.  This  may  be  done  either  by  killing  one's 
feif  or  another  perfon. 

l.  Self-Mupdskj  is  ranked  among  the  higheft 
Crimes,  being  a  peculiar  fpecies  of  felony  ;  a  fdony  com- 
mitted on  one's  iielf.  The  party  mult  be  of  years  01 
difcretion,  and  in  his  fenfes,  elfe  it  is  no  crime*  But, 
thiiexcufe  ought  not  be  {trained  to  that  length,  to  which 
our  Coror.m'  Juries  are  too  apt  to  carry  it,  viat,  that  the 
very  act  of  fuitide  is  an  evidence  of  infanity  ;  as  if  e\  cry 
nun,  who  acts  contrary  to  reifon,  had  no  re.ifon  at  all  ; 
for  the  fame  argument  would  prove  every  other  criminal 


*w  fw.ow,  as  well  as  the  felf- murderer.  The  law  very 
rationnlly  judge*,  that  every  melancholy  or  hypochon- 
driac fit  does  not  deprive  a  man  of  the  capacity  of 
difcernin^  right  from  wrong,  and  therefore  if  a  real 
lunatic  kill*  himfelf  in  a  lucid  interval,  he  is  fth  dt  ft  as 
m'jch  :iu  aistifhtr  man.  1  Hd  P.  C.411. 

As  to  the  punilhment  which  human  law*  infiicl  on  this 
crime;  they  can  only  aft  upon  what  he  has  left  behind 
him.  his  reputation  and  fortune  r  on  the  former,  by  an 
ignominious  burial  in  the  highway,  wMi  a  flake  driven 
through  his  body  ;  on  the  Utter,  by  the  forfeiture  of  all  bia 
goods  and  chattels  to  the  King. 

Jn  this,  as  well  as  all  other  fcloniej,  the  oir.'nder  mull 
be  of  the  age  of  difcretion,  and  tttmpw  menfhi  and 
therefore,  an  infant  killing  himfclf  under  the  age  of 
difcretion,  or  a  lunatkk  during  his  Junaty,  cannot  be  a 
fek  --k.fi.  1  Mi  i    .  P.  C.  e,  27.  ^  1  *.  £3  m.  31  a  : 

H.  P.  C.  z8 :  D<tlt.  trap,  92  :  3  faff.  54. 

Our  laws  have  always  had  fuch  an  itbfior'encc  of  this 
crime,  that  not  only  he  who  (tills  himfelf  with  a  deliberate 
and  dheft  purpofe  of  ft»  doing,  but  alfo  in  fome  cafes  he 
who  malicioufty  attempts  to  kill  another,  and  in  purfu- 
ancc  of  fuch  an  a: tempt  unwillingly  kills  himfelf,  (hall 
be  adjudged  in  1  he  eye  of  the  law  a  fefo  de  ft ;  for  when- 
ever death  is  caufed  by  any  aft  done  with  a  murderous 
intent,  it  makes  the  offender  a  murderer;  1  Hamk.  P.  C. 
c.  27.  $  4 :  Dtdi.  c«fi.  92,  144  :  44  E.  3.  44  :  44  Af,  55  : 
Jire.  C*r.  12,  14;  S.  P.  C.  16:  Ji.  P.C,  2Bf  29:  Putt. 

He  who  kills  another  upon  his  defirc  or  command,  is 
in  thejudgmcnt  of  the  law  as  much  a  murderer,  as  if  he 
had  done  it  merely  of  hU  own  head  ;  and  the  perfon 
killed  is  noc  looked  upon  as  iJiU  dtjl,  in^lmuch  as  his 
aflent  was  merely  void,  being  again  ll  the  law  of  God 
and  man.  1  Mdwi  P  C.  c.  27.  §  6  :  Keihc.  t$6  :M#r  754, 

Further  as  to  what  a  FkU  Je  fr  (hall  forreit,  it  feems 
clear,  that  he  malt  forfeit  all  chattels  real  or  perfonal 
which  he  hath  in  his  own  right  ■,  and  alfo  all  chattels 
real  whereof  he  is  poflcfled  either  jointly  with  his  wife, 
or  in  her  right;  and  alfo  all  bonds  and  other  pcrta n  il 
things  in  action,  belonging  folely  to  himfelf;  and  alfo 
alt  perfonal  things  in  aftion,  and,  as  fome  fay,  entire 
chattels  in  pofltriftan  to  which  he  was  in  tided  jointly 
with  another,  on  any  account,  except  that  of  merchandize* 
But  it  is  faid,  that  he  (hall  forfeit  a  moiety  only  of  fuch. 
joint  chattels  as  may  be  fevered,  and  nothing  ac  all  of 
what  he  was  pofielled  of  as  executor  or  ad  mini  fir  a  tor* 
i  HarMk*P.  C.  r.  27*  §.  7,  However  the  blood  of  a  ftU  A 
Je  is  noc  corrupted,  nor  fm  lands  of  inheritance  forfeited, 
in  r  i.r,  v.  if 0  b-i  n-d  of  lici  dower.   1  P.      c.  27, 

^  8  :  JtfMttA  CtJ*>  z6\6:  261/1:  1  Hai.  P.  C413. 

Not  any  part  of  the  perfonal  eftate  is  veiled  in  the 
King,  beiore  the  fslf  murder  is  found  by  fome  inqui* 
fition  ;  and  confcquently  the  forfeiture  thereof,  is  faved  by 
a  pardon  of  the  offence  before  fucb  finding.  $  Co.  x  10  b  s 
3  I*Jf.  54;  1  Saiittd.  362  ;  1  Sid.  150,  162,  Bat  if  there 
be  no  fuch  pardon,  the  whole  »  forfeited  immedi- 
ately after  fuch  imq^i/Lticn,  (r-jm  ihe  time  fuch  mortal 
wound  was  gixen,  ;«nd  all  intermediate  alienations  are 
avoided,  Pfoutd.  C™,  260 :  M  P.  C  29 1  5  Co.  1  to.  And 
fuch  inquiGiioDf  uu^nt  to  be  by  the  Coroner  fuptv  <vifim 
canortSf  if  the  body  can  be  found  ;  and  an  iuquifition  fo 
takci],  as  fome  fay,  cannot  be  traverfed,  H>  P.  C.  29 :  5 
Inj!.  55.  See  1  Hank,  P.  C.    2;.  $  p,  10,  1 1, 

2  But 
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But  if  the  body  cannot  be  found,  fo  that  the  coroner* 
who  has  authority  only  fuftr  ytfim  corfarii,  cannot  pro- 
ceed, the  inquiry  may  be  by  Jo  thee  $  of  peace  ;  (who  by 
their  commilfion  have  a  gene,  a!  power  to  inquire  of  a!' 
felonies  ;)  cr  in  the  King's  Bench,  if  the  felony  were 
committed  in  the  county  where  that  court  fif»;  and  fuch 
i:iquilitions  are  travcrfable  by  the  executor,  &c.  I  H.iui. 
t.  C.  c.  27.  $  IJ :  3  /„/?.  55  :  //.  P.  C.  29  :  a  Lev,  141. 

Alio  all  inquiiitinns  of  this  offence  being  in  the  na- 
ture of  indictments,  ought  particularly  and  certainly  to 
fct  forth  the  circumftances  of  the  fail ;  and  in  the  con- 
dufion  add,  that  the  party  in  futh  manner  murdered 
himfelf.  1  Hmxok .  P.  C.  c.  27.  $  13:  3.  Lev.  140:  3  .!/«./. 
too:  xLe-j.  151.  Yet  if  it  be  full  in  fubdance,  the 
coroner  may  be  ferved  with  a  rule  to  amend  a  defect  in 
form  l  Sid.  225,  259:  3  Mod.  tot  :  I  K<.b.  907  :  t  lltnjx. 

By  the  rubricJc  in  the  Common  Prayer,  before  the 
burial  office,  (confirmed  by  flat.  14  Car.  i.  e.  4,) 
perfons  who  have  laid  violent  hands  upon  themfelves, 
Suit]  not  have  that  office  ufed  at  their  interment. — Sec 
further  on  this  fubjedthis  Dift.  tit.  Fch  dt j'e. 

The  other  fpecies  of  criminal  Homicide  is  that  of 
killing  another  man.  But  in  this  there  are  a!fo  degrees 
of  gv.iit,  which  divide  the  offence  into  Khinfljugbtcr ,  and 
Mnr.ltr.  The  difference  between  which  may  be  partly 
collected  from  what  has  been  incidentally  mentioned  in 
the  preceding  articles;  and  principally  confiits  in  this, 
that  yfati-Jlaughit*  (when  voluntary)  arifrs  from  thefudden 
beat  of  the  palfions  ;  MuiJir  from  the  wickednefs  of  the 
hc.irt. 

2  Manslaughter  is  therefore  thus  defined;  Tbt 
inil  i  w.pdkAlln^tf  anotber,  wubvut  malice,  either  txpreft  or 
Jm/I'eJ:  which  may  be  either  voluntarily,  upon  a  Judd:n 
brut',  or  involuntarily^  but  in  the  commiftion  of  fome  tn- 
lawful  erfi.  I  Hat  P.  C.  466.  And  hence  i;  follows,  that 
in  Manflaughter  th^re  can  be  no  acceflbries  before  the 
fact;  becaul-  it  mult  be  done  without  premeditation. 

As  to  the  full,  or  voluntary  branch:  if  upon  a  fudden 
quarrel  two  perfons  fight,  and  one  of  them  kills  the  oilier, 
this  ii  Manilaughter  :  and  fu  it  is,  if  they,  upon  fuch  an 
occafion  go  out  and  fight  in  a  field  ;  for  this  is  one  con- 
tinued ait  of  paflion,  and  the  law  pays  that  regard  to 
human  f.ailty,  as  not  to  put  a  hafty  and  deliberate  a£t 
u^on  the  fame  footing  with  regard  to  guilt.  1  Havuk.  P.  C. 
c.  31.  $§29,  30.  So  ajfo  if  a  man  be  greatly  provoked, 
as  by  pulling  his  nofe,  or  other  great  indignity,  and  im- 
mediatc'y  kills  the  aggreflbr,  though' this  is  not  excufa- 
blc  ft  do'iidftid.,  fioce  there  i»  no  abfolute  neceflity  for 
doing  it,  to  preferve  himfelf  ;  \ct  neither  is  it  murder, 
f  >r  tttere  is  no  previous  malice;  but  it  is  Manilaughter. 
tCeiyag.  135.  But  in  this,  and  in  every  other  cafe  of 
Hj.mcide,  upon  provocation,  if  there  be  a  fufficicnt 
cooling- time  for  pafiioa  to  fubfide  and  reafon  to  interpofe, 
and  the  perfon  fo  provoked  afterwards  kills  the  other, 
this  is  deliberate  revenge,  and  not  heat  of  blood,  and 
accordingly  amounts  to  murder.  Fc/i.  296.  So  if  a  man 
takes  another  in  the  act  of  adultery  wan  his  wife,  and 
kills  htm  direftly  upon  the  fpot ;  this  is  not  abfolurely 
ranked  in  the  clafs  of  juftihable  Homicide,  as  in  cafe  of 
a  forcible  rape,  but  it  is  Manflaughter.  1  Hal.  P.  C.  486. 
Jt  ii  however  the  lowed  degree  of  it,  and  therefore  in 
(uch  a  cafe,  the  court  directed  the  burning  in  the  hand 


to  be  gently  infixed,  becaufe  there  could  not  be  a 
greater  provocation.  zia.    Manflaughter  therefore 

on  fudden  provocation  differs  from  ExcuLble  Homicide 
fe  dtftnJvt.h  in  this:  that  in  one  cafe  there  is  an  appa- 
rent rcr»-iii:yl  fur  felf-preferva.ion,  to  kill  the aggrefTe*  ; 
in  the  other  no  neceflity  at  all,  being  only  a  fudden  act 
of  revenge.  4  Cww.  c.  14. 

The  fecond  branch,  or  inwtuntaty  Manflaughter  differs 
alfo  from  Homicide  exc.fable  by  mi  fad  venture,  in  this; 
that  mitadventure  always  happens  in  cor.fcqu-.ivC  of  a 
lawful  act,  but  this  fpecies  of  manflaughter  in  confequence 
of  an  unlawful  one.  As  if  two  perfens  play  at  fword 
and  buckler,  unlcis  by  the  King's  command,  and  one 
of  them  kills  the  other,  this  is  manflaughter,  becaufe 
the  original  act  was  uuIj  vful  ;  but  it  is  not  murder,  for 
the  one  had  no  intent  to  do  the  other  any  perfonal  mif- 
chief.  3  Intl.  56.  So  where  a  perfon  docs  an  aft,  lawful 
in  it  fell,  but  in  an  unlawful  manner,  and  without  due 
caution  and  circumfpcelion  :  as  when  a  workman  flings 
down  a  Hone  or  piece  of  timber  into  the  llrect,  and  kills 
a  man;  this  may  be  cither  mi  fad  venture,  manflaughter, 
or  murder,  according  to  the  c'ucumilance  under  which 
the  original  act  was  done  ;  if  it  were  in  a  country  vil- 
lage where  few  paflengcrs  are.  anJ  he  calls  out  to  all 
people  to  have  a  care,  it  is  mtfadventore  only ;  bat  if  ic 
were  in  London,  or  other  populous  town,  where  people 
are  continually  pa  fling,  it  is  manflaughter,  though  he 
gives  loud  warning;  and  murder,  if  he  knows  of  their 
palling,  and  gives  no  warning  at  all,  for  then  it  is  ma- 
lice again  ft  all  mankind.  A>/.  43:3  Ir.fi.  And,  in  general 
when  an  involuntary  killing  happens  in  confequence  of 
an  unlawful  act,  it  will  be  cither  murder  cr  manflaughter 
according  to  the  nature  of  the  aft  which  occauaned  it. 
If  it  be  in  profecution  of  a  felonious  in  rent,  or  in  it's 
confequenccs  naturally  ten  Jed  to  blood  (lied,  it  trill  be 
murder;  but  if  no  more  was  intended  than  a  mere  civil 
trefp.ifs,  it  will  only  amount  to  manflaughter.  \Ctmm. 
c.  14.  Sec  ftcjl.  3.  more  at  large. 

Our  fiatute  law  has  fevcrely  animadverted  on  one 
fpecies  of  criminal  negligrr.ee,  whereby  ihe  deaih  of  a 
man  is  occalioned.  For  by  Str.t.  10  Geo  2.  c.  31,  if  any 
Waterman  between  Gravefend  and  H'tndfor  receives  into 
his  bon  or  barge  a  greater  number  of  perfons  than  the 
a&  allows,  and  anypafTenger  (hail  then  be  drowned,  fuch 
waterman  is  guilty  (not  of  manlliughter,  but)  of  fclouy; 
and  thall  be  tranfp  -rtcd  as  a  felon. 

Next  as  to  the  Punijbment  of  this  degree  of  Homicide  : 
the  crime  of  manflaughter  amounts  to  felony,  but  within 
the  benefit  of  clergy  ;  and  the  offender  (hail  be  burnt  in 
the  hand,  and  forfeit  all  his  goods  and  chittcls. 

liut  there  is  one  fpecies  of  man fLu0 liter,  which  is  { 
punuhed  as  murder,  the  benefit  of  clergy  being  taken 
away  from  it  by  llatute ;  namely,  the  offence  of  mor- 
tally Jl&biing  another,  though  done  upon  fudden  provo- 
cation. For  by  fiat.  1  Ju:.  1.  c.  8,  when  one  thiuilsor 
ftabs  another,  who  has  not  then  a  weapon  drawn,  or  who 
hath  not  then  firit  llricken  the  party  ftaboing,  fo  that  he 
dies  thereof  within  fix  months  alter,  the  ntfender  (hall 
not  have  the  benefit  of  clergy,  though  he  did  not  f  ma- 
lice  afortthougbt.  This  llatute  was  made  on  account  of 
the  frequent  quarrels,  and  llabbing  with  Ihort  daggers, 
between  the  Scotch  VcA  the  EngUjb,  at  (he  acctlnon  of 
fanus  the  Firll  ;  and,  being  therefore  of  a  temporary 
nature,  ought  perhaps  to  have  cxpixed  with  the  mifchief 

which 
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j*-hich  it  meant  ro  remedy.  1  Lord  Rajm,  140.  It  was 
however  continued  indefinitely  by  St.  3  Car*  1.  c.  4  :  and 
by  flat.  16  (or  17)  C,  1. e.  4,  rill  fome  other  a&  fliall  be 
made  touching  the  continuance  or  difconii nuance  there- 
iif".— Ic  fcrmi  that  in  point  of  folic!  and  fubilantl.il  juiticc, 
it  cannot  be  faid  that  the  mode  of  killing ,  whether  by 
ii.-ibtjinrj,  ftrangfisig,  or  fhooting,  can  cither  extenuate 
r>r  enhance  ilie  guilt;  un)ef>  s-.  i»eres  a*  in  the  can?  of 
poifoning,  it  carries  with  it  an  internal  evidence  of  coal 
and  deliberate  malice.  But  the  benignity  of  the  law 
hath  eonttrurd  the  ilatute  fo  favourably  in  behalf  of  the 
Subiect.  and  fo  ilrictfy  when  agatnll  him,  that  the  offence 
of  tabbing  now  (lands  aim  oil  upon  the  fame  footing, 
ti  it  did  at  the  Common-law,  Fnfi.  zoc;,  300.  Thus, 
(not  to  repeat  the  cafe*  before  mentioned,  of  dubbing 
an  adulterefs,  *Jc.  which  are  bare!y  manslaughter,  as 
at  Common-law)  in  the  conduction  of  the  itatutc  it 
ri..:li  hit  it  ti.uib'.ed ,  ditcher  it"  Lite  deceafed  had  llruck 
at  alt  before  the  mortal  blow  given,  this  docs  not  take  it 
out  of  the  flatute,  though  in  the  preceding  quarrel  the 
Ihbber  had  given  the  firfl  blow  ;  and  it  fee  mi  to  be  the 
better  opinion,  that  this  is  not  within  the  ii  at  Lite.  Faff* 
jot:  1  Niitvk.  P.  C.  c.  30.  §  6»  Alfo  ic  hath  been  re- 
iotved,  that  the  killing  a  man  by  throwing  a  hammer  or 
other  blunt  weapon  is  not  within  the  ilatute;  and  whe- 
tier  a  (hoc  with  a  piftol  be  fo  or  rsocT  U  doubted.  1  Hal. 
P.  £.'.  470.  And  if  the  party  fiain  had  a  cudgel  in  his 
hand,  or  had  thrown  a  pot  or  a  bottle,  or  difcharged  a 
pistol  at  the  party  flubbing,  this  ts  a  fuflkicnt  having  a 
weapon  drawn  on  his  fide  within  the  words  of  the  ihtutc. 
1  Hrxk.  P.C,  f.30.  $8. 

ft  is  generally  holden,  that  this  flatute  is  but  declara- 
tive of  the  Common- law,  and  in  the  conduction  thereof 
the  f  allowing  points  have  been  alfo  rciblvcd.  1  jBulf?.  87  : 
AV/i^ej. 

That  he  who  actually  give*  the  ftrokc,  and  not  any 
of  thofe  who  may  be  faid  10  do  it  by  conflruction  of  law, 
as  being  prcfent,  and  aiding  and  abetting  the  fact,  arc 
within  the  lUtutc  ;  from  whence  it  follows,  Thai  if  it 
cannot  be  proved  by  whom  the  ftrokc  W35  given,  none 
can  be  found  guilty  within  the  ftatute.  1  Haml.  P.  C.  e+ 
30,  §  7 :  H.  P.  C.  58  :  Jleyn  44. 

That  there  is  no  need  to  lay  the  concluiicn  of  the 
i"dicimcnt  etuita  famam Jlatuti^  becaufe  the  ilatute  makes 
ro  new  offence,  but  only  takes  away  the  privilege  of 
clergy  from  an  old  one,  and  leaves  it  to  tJte  judgment  of 
the  Common  Jaw;  from  whence  it  follows,  that  a  prrfon 
indicted  on  the  ilatute,  may  be  found  guilty  of  man- 
ftaugbtci  generally*  Alfo  from  the  fame  ground  it  hath 
treo  rcfolved,  That  if  an  indictment  lay,  and  a  verdict 
alfo  nod,  a  fact  to  be  tmtrafi/rmfun  Jlatittit  which  cannot 
poflibly  be  fo,  as  that  J.  and  ft,  aided  and  abetted  C-  contra 
fa  mom  Jiatbri,  yet  neither  fuch  indictment  nor  verdict 
are  void  j  but  A.  and  (hall  be  dealt  with  in  the  fame 
mnnner  as  they  mould  have  been,  if  ihefe  words  vwtra 
Jlrntaw  Jlatuti  had  been  wholly  omitted,  becaufe  the  fub- 
jUnce  of  the  indium  en  1  being  found,  they  may  be  rejeci- 
ed  as  -ftnfelcfs  and  furplufage  :  And,  aforthrsy  therefore  it 
is  certain,  that  they  Jha.ll  do  no  hurt  to  an  indictment  or 
verdict  containing  a  fad  which  may  be  within  the  ilatute. 
1  Havk.  P.  C.  r.  30.^9:  H.  P.  C.  58,  266:  Allen  47; 
CV*.  ><%  283. 

That,  as  thefe  words,  antra  fa  mam  fiatut'^  do  not 
vitiate  an  indictment  which  would  be  good  without  them  ; 


fo  alfo,  they  will  not  fupply  a  defect  in  a  vitious  one, 
w  hich  does  not  fpecially  purfuc  ihc  Statu  tc.  1  Hawk.  P.  C. 
<  30.  §  JO  J  H  P.  C.r$ 

A  priJoncr  whofe  cafe  may  be  brought  within  thii 
Ilatute,  is  commonly  arraigned  upon  two  indictments, 
one  at  Common- law  for  murder,  and  the  other  upon  the 
flauuc*  Fofl,  309. — But  the  fame  cirtum fiances  which 
at  Contmon-lr.w  will  ferve  to  juftify,  excufe  or  alleviate 
a  charge  of  murder,  have  always  had  their  due  weight  in 
profecutions,  grounded  on  this  ftatute,.  298. — As 
where  a  hufband  flabi  an  adulterer  whom  he  feiws  in  the 
acL  i  f'ent.  158:  RiVr'i.  11  z. — Or  where  a  man  u  af- 
faultcd  by  thieves  in  his  houfe,  the  thieves  having  no 
weapon  drawn*  nor  having  llruck  hi 01 ;  and  he  flabs  one 
of  them,  Stra*  469.  Or  where  an  officer  entering  vio- 
lently into  the  chamber  of  a  gentleman  to  arreil  him, 
but  without  announcing  the  purpofe  for  which  he  came, 
U  {Ubbed  hy  tiic  gentleman  with  his  fword.  A"t/.  136; 
1  Hale  47  or  Sty.  467. — Or  where  upon  an  outcry  of  thieves 
a  pcrfon  who  had  innocently  hidden  himfelf  in  a  c!ofet, 
was  m! tla ken  for  the  thief  and  ilabbed  in  the  dark.  See 
1  Hale  42,  474  :  Crc,  Car.  5  38  :  Hr.  429  :  Kely.  136  ; 
and  many  other  in  fiances  of  this  kind  whi;h  were  hejd 
not  to  be  within  the  ilactitc.  t  H&tvk.  P.  C.  c »  30.  in  n. 

3,  The  term  of  Murdep.  (as  a  crime)  was  amiently 
applied  only  to  the  furti  killing  of  another  ;  DiaL  tie 
Scan  It*  L  1.  c.  10  ;  which  the  word  Mtffrid  fignities  in  the 
Teutonic  language  j  and  it  was  defined,  1 4  bamieliium 
$vtrf,  a  vile  viJ&tfej  nulls  Jdtntet  dam  perpca  aiur  :  Ciam\  Up. 
14,  r*  3  :  for  which  the  vill  wherein  it  was  committed, 
or  (if  that  were  coo  poor)  the  whole  hundred,  was  liable 
to  a  heavy  amercement ;  which  amercement  itfelf  was 
alfo  denominated  murdrum.  &a£l.  I.  U\  z.e<  tj.  §  7  : 
i/fir.  Ma.rLe.t6i  Ftji.  281.  The  word  murdu  incur 
old  Jlatutes  alfo  signified  any  kind  of  concealment  or 
Mi  fling:  So  in  the  flat,  of  Exeta,  i\E.  1.  ttjtrhnme 
relerai  nt  fuffieeai  etre  eelt  nc  murdre*'1  which  is  thus  tr^nt- 
laced  in  Pletat  I.  1.  r.  iS»  §  4.  u  Nullum  verltettett  erlalc, 
rtc-c  tfhiri  f  ermtfiatn,  n<c  mttr drart.*1  And  the  words  *'  pur 
mardre  h  droit*1  in  the  articles  of  that  ftatute,  are  ren- 
dered in  Fleta,  ibid.  %  8  "pre  jure  alict/jur  i/tia driendo.' * 
The  ward  mx>dtum,  (by  fame  derived  from  the  Salt. 
Mirth t  whence,  (as  it  is  faid)  comes  the  barbarous  Latin 
Hfwdrum,  tif  Murdrum,  in  frtneb  Mtttrire  %  though  the 
word  Mindtaie,  evidently  comes  from  the  Latin Mwri 
JW),  was  a  word  in  ufc  long  before  the  reign  of  King 
Canutuj) which  Tome  would  hate  to  fignify  a  violent  dca;h  ; 
and  fometimes  the  Saxtns  cxprcfled  it  by  jmrthd.td  i£ 
msrth  siffiT,  a  deadly  work :  But  the  iax.  maib  rentes 
generally  to  w/. 

The  ufage  of  fining  the  vill  or  the  hundred  was  com- 
mon among  th*  antient  Ctthi.  in  Seeder,  and  Dmmarky  who 
fuppaled  the  neighbourhood,  uclefs  they  produced  the 
murdejer  to  have  perpetrated,  or  at  leall  connived  at,  the 
murder:  and,  according  to  Bra^ton^  it  was  introduced  into 
this  kingdom  by  King  Canute  to  prevent  his  countrymen 
the  Dnn'i  from  being  privily  murdered  by  the,  £»j lift  ; 
and  was  afterwards  continued  by  fFjtliam  the  Conqueror, 
for  the  like  fecurity  of  his  owrn  Normans,  fhafl.  f.f.tr. 
2.  e<  15  :  t  Hal.  P.  C.  447.  And  therefore  if,  upon  in- 
quifition  had,  it  appeated  that  the  pcrfon  flain  was  an 
Engltft-neait  (the  prefentment  whereof  was  denominated 
Englcjihoie}  the  county  fcems  to  have  been  excufed 
from  this  burthen,  Braa,ubi  jnpra.  Sec  this  Diet  tic. 
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Brighter?.  Bat,  this  difference  being  total Jy  aboltfhed 
by  Stat,  14  E,  3.  c  4,  we  mult  define  murder  in  cjuitc  an- 
other manner  ;  without  regarding  whciher  the  party  Jlatn 
was  killed  openly  or  fecrelly,  or  whether  he  was  of  Enghfli 
or  foreign  extraction.  See  Stauttf.  P,  C,  /,  t.  r,  ro,  a  1*  alfo 
1  //. aswf,  j7.  C.  r.  31  ;  where  it  is  faid  that  in  the  ancient 
times  above  alluded  to,  the  open  killing  of  a  man  through 
anger  or  malice  was  not  called  mmWer;  but  voL/naty 
HwkMe.  Bra  ft  1 1 1  a  \  1 3  4  4 ;  135^:  Ktl  1  2 1 . 

The  lav.-  concerning  Engkftbcrit  having  been  a  bo- 
lifted  by  Stat,  14  EL  y  c.  4,  the  killing  of  an  Znglifitmen 
or  foreigner  through  malice  prepenfe,  whether  committr.! 
openly  or  fexretty,  was  by  degrees  cabled  murder  i  and 
Stat.  t3  Rich.  J.r.  which  retrains  the  King's  pardon  in 
certain  cafes,  doe*  in  the  preamble,  under  the  general 
name  of  muraWy  include  all  fucti  Hwnkidr  as  ftiall  no?  be 
pjrdoncd  without  i'pctial  word?  ;  and.  in  the  body  of  the 
adl,  express  the  fame  by  murder,  or  killing  by  mca/V, 
a0u{r\  or  taaiite prepf*t,?d*  And  doubtlefs  the  makers  of 
ftai.  23  H.  8.  tap. 1,  which  excluded  all  w'tlfal  warder  of 
maLce  frepertft  from  the  bene  At  of  clergy  ,  in tun dud  10  in- 
elude  open,  well  as  private  Hemic  './c,  within  the  word 
fmtrder.  1  Wn^'t.  i'.  C.    3  t.  §  *  :    £.  P  C.   1  6  6  ;  1 9  a. 

By  Afw  Jer,  therefore,  fofA  Hawkins  at  this  day  we  un- 
derstand, the  wiltul  killing  of  aoy  subject  whom  foe  ver, 
through  maliet  fcrttboxghti  whether  the  perfon  Tiain  be  an 
Ertgirfomitn or  foreigner.  1  Hatvi.  P.  C.  t.  3  |,  |  3, 

Murder  is  thus  defined,  or  rather  defcribed,  by  Sir 
Ednaard  Cafe ;  **  When  a  perfon  of  found  memory  and  dif- 
crctbn,  unlawfully  kiilerh  any  re  a  ion  able  creature  in 
Vrcing,  and  under  the  King's  peace,  with  m.ilice 
aforethought,  either  exprefs or  implied.1'  3  Iptft*  47,  The 
beil  way  of  examining  the  nature  of  this  crime  will  be 
by  conftdering  the  feveral  branches  of  this  definition. 

firft,  murder  mull  be  commit  Led  by  a  pcrfen  tffiund 
memory  an  J  dif cretins*,  for  lunnticki  or  infants,  an  was  for* 
mcrly  obferved,  are  incapable  of  committing  any  crime; 
untefs-  in  fuch  cafes  where  they  Ihew  a  con fcto a fnefs  of 
doing  wrong,  and  of  courfe  a  discretion,  or  difcernment, 
between  good  and  evil. 

One  under  the  age  of  direction,  or  huh  compel  mentis, 
cannot  be  guilty  of  murder;  though  if  it  appears  by  cir- 
cumftances,  that  the  infant  did  hide  the  body,  &t.  it  ii 
IL  P.  C43:  3/^.46,54, 

If  an  infant  under  twelve  years  old,  hath  an  extraor- 
dinary witT  that  it  may  be  prefume.1  he  kn<n»s  'what  be  dVr, 
and  he  kill  another,  it  may  be  felony  and  murder;  other- 
wife  it  mail  not.  3  H.  7.  J3:  PJewJ.  191. 

See  the  cafe  of  Wittiam  fori,  at  Buy,  Summer  affifb 
in  1748,    FoJta'iRtp.  70.  and  this  Dift.  tic.  Infmtl- 

Next,  murder  happens  when  a  perfon  of  fuch  ionnd 
difcretion  lawfully  kilkth.  'J  he  un  lawful  uefs  antes 
from  the  killing  without  warrant  or  excufc  :  and  there 
mull  alfo  be  an  actual  killing  to  constitute  murder  ;  for  a 
bare  aflauk,  with  intent  to  kill,  is  only  a  great  mifde- 
meanor,  though  formerly  it  was  held  to  be  murder.  See 
i  HaL  P.  C.  425.  _ 

A  perfon  iudifledhr  intending  to  murder  the  MaHer  ol 
the  Roll*,  Ttrm  Mkh.  16  Car.  2 ;  and  for  oiFering  a  fum 
of  money  to  another  perfon  to  do  it,  faying  at  the  fame 
time,  that "  if  fx  usouid  nut  perpetrate  the  trime,  h*  itntdd 
do  it  bimfetfi'1  upon  his  conviclion,  the  couit  declared 
that  this  was  a  heinous  offence,  and  not  only  indidable, 
but  fiucsble  ;  and  the  offender  was  fined  tbtm/and 


I  iftmh)  committed  to  prifon  for  three  months,  and  or- 
dered to  find  furetics  for  his  good  behaviour  during  life* 

I  t  Lrv.  14$. 

The  killing  may  be  by  poifoning,  Unking,  ftarving^ 
drowning,  ind  a  thoufnnd  othur  forms  of  death,  by 
wiiich  human  nature  may  be  overcome.  And  if  a  per- 
fon beindi&ed  for  one  fpeciesof  killing,  as  by  p,i/hiiu*? 
he  cannot  be  convicted  by  evidence  of  a  coolly  different 
fpeties  of  death,  a*  by  /footim*  with  a  pitiol,  or /wviag. 
But  where  they  only  differ  in  circumAances,  as  if  a 
ivrttttd  be  alled^ed  to  be  given  by  a  fword*  and  i:  proves, 
to  have  arifen  from  a  Raff,  an  a,\,  or  a  hatcher,  ilm  dif- 
ference is  immaterial.  J  lull.  319  :  2  Hal  P.  C<  J  8  j, 
Ol  all  Tpccic:.  of  deaths,  the  mo»l  detefhblc  is  tha;  of 
poifon  \  becaufe  it  can  of  all  otheri  be  the  leaQ  prevented 
either  by  manhood  or  forethought.  \  A//.  48.  And  there- 
fort  by  rhe  /vVr-  zz  if.  r.  9,  it  was  made  trcafon,  and 
a  more  grievous  and  lingering  kind  of  de  nth  was  in  - 
flitted  on  it  than  He  Common  taw  allowed  -t  namely, 
boiling  to  death  1  but  this  act  did  not  live  Jang,  being 
reptal^d  by  Stat.  1  Ed.  C-  r»  iz  i  which  d^^br^s  tha:  w\\ 
wilful  killing  by  poi Toning  of  any  perfon  fhali  be  ad- 
judged wilful  murder,  of  malice  pre  pen  fed. 

There  was  alfo.  by  the  anticnt  Common-law,  one 
fpcciea  of  killing  held  10  be  murder  which  may  be  du- 
bious at  this  day,  as  there  hath  not  been  an  initance 
wherein  it  has  been  held  to  be  murder,  for  many  ages  paftj 
namely  by  bearing/^///  ivitncfs  again  It  another,  with  an 
exprefs,  premeditated  deftgn  to  take  away  his  iife,  fo  as 
the  innocent  perfon  he  condemned  and  executed.  Miner 
r.  I .  $  9,  19  :  Brit.  e>  5  a :  BraStu  I.  3.  e.  4,  There  is  nn 
doubt  but  this  is  equally  murder  in  foia  cerrfeientue  a<.  kil- 
ling with  a  fword;  though  the  modern  law  (to  avoid  the 
dLiigjr  of  dL-ttfri'.^g  witiiL'iiei  JrDm  giving  evidence  upon 
capital  profecutionsj.  if  it  murl  be  at  the  perils  of  their 
own  hi'csj)  ha;  not  yet  puniflicd  it  as  fuch.  See  3  htfi.  4S  ; 
Po/l.  I  jl.  and  this  Diet  tit.  Per/my* 

A  gaoler  knowing  a  prifoner  to  be  infected  with  an 
epidemic  dittcmper,  confines  another  prifoner  againfl  his 
willf  in  the  fame  room  with  him,  by  which  he  catches 
the  infection,  of  which  the  gaoler  had  notice,  and  tie 
prifoner  dies  \  thb  is  a  felonious  killing.  St>a.  S56  :  9^7. 
Tr.  146.  So  to  confine  a  prifoner  in  ,1  low,  d.unp,  un- 
wholefbmc  roum,  not  allowing  him  tltii  common  conve- 
niences, which  the  decencies  of  nature  require,  by  u  hich 
the  habits  of  his  conttitution  are  fo  affeficd  ai  to  produce 
a  diJtcmper  of  which  he  dies ;  this  \$  alfo  a  felonious 
Homicide.  Stra.  884:  LiLRtvM.  157S.— For  although 
the  law  in  veils  gaolers  with  all  neceifnry  powcrss  lor  thti 
intereftof  the  com m on- wealth,  they  are  not  to  behave 
with  the  lealt  degree  of  wanton  cruelty  to  their  prifoners, 
O.  B.  iTSt^.,^.  1177. — And  thofe  were  deliberate  acls  of 
cruelty,  and  enormous  violations  of  the  rrujl  the  law  re- 
pofe:h  in  itTs  mintllers  of  juftke.  Fejir  -$zzt 

Jo  fome  cafes  a  man  lhall  be  faid,  in  the  judgment  r?f 
the  law,  to  kill  one  who  is  in  truth  actually  killed  by 
another,  or  by  himfclf;  as  where  one  by  durefs  of  im- 
prifonment  compels  a  man  to  accufc  an  innocent  per- 
fon, who,  on  hts  evidence,  is  condemned  and  executed  ; 
or  where  one  incites  a  madman  to  kill  himfclf  or  an- 
other: or  where  one  lays  poifon  with  an  intent  to  kill 
one  man,  which  is  afterwards  accidentally  taken  by  an- 
other who  dies  thereof.  1  Havuik.  P.  C.  e.  3  1.  4  7  :  S.  P* 
C.  36  =3/^.91:  Daft.  taf.  93 ;  PhvJ,  Cm,  474. 

I  If 
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If  a  man  however  does  fuch  an  act,  of  which  the 
probable  conUquencc  m,!y  be,  and  eventually  is  death, 
fitch  killing  may  be  murder  although  no  ftroke  be  (truck 
by  himfclf,  and  tho'  no  killing  maybe  primarily  intended  j 
as  ivit  the  cafe  of  the  unnatural  fan,  who  cxpoled  his 
ficfc  lather  to  the  air.  again  ft  his  will,  by  reai'on  where- 
of he  died.  1  H&t-A.  P.  C  c.  31.$  5  ;  of  the  harlot,  who 
Lid-  her  child  under  leaves  in  an  orchard,  where  a  k ire 
titock  it  and  killed  it.  1  Ha!.  P.  C.  4.31 ;  and  of  the 
pirifhcffictrsi  who  Ihiftcd  a  child  from  pari  Hi  to  parlfh, 
till  it  dud  for  want  of  care  and  fu  :1c  nance.  Paint.  54c. 
Sn  u  1 1  -\  !n  general  any  one  who,  affuming  to  take  care  uf 
another,  refufe*  them  neceffaTy  fobfilkncc,  or  by  any 
other  feverity,  though  not  of  a  nature  to  produce  imme- 
diate death*  as  by  patting  the  party  in  fuch  a  fitu.it ion 
as  may  poiTibly  be  dangerous  ro  life  or  health,  if  death 
actually  and  clearly  eniues  in  confequence  of  it,  it  is 
murder. — And  this  mode  of  killing  is  of  the  moft  ag- 
gravated kind,  becaufe  a  long  time  mull  unavoidably 
intervene  before  the  death  can  happen,  an  J  alfo  many 
opportunities  of  deliberation,  and  reflection,  O.  &.  178-1. 
p.  4>S  :  R.  v.  S.  Srf/t  O.  B.  1784.:  ftf-  Sefi,  1776. 

3j  a  niiii  listh  v  btall  i.ixi  i>  ui'.d  do  mifchicf;  and 
he,  knowing  it,  j  it  to  go  abroad,  and  it  kilts  a  man, 
even  this  is  manslaughter  in  the  owner:  but  if  he  had 
purpofely  fwW  it  iaoftt  though  barely  to  frigh'en  people 
and  make  what  is  called  fportt  it  is  as  much  murder, 
as  if  he  had  incited  a  bear  or  dog  to  worry  them.  See 
%Hai.  P.  C43t. 

HaTuk:iti  fays,  that  he  who  wilfully  negle&s  to  prevent 

3  mifchief,  which  he  may  and  ought  to  provide  againlt, 
is>  as  Jffn;€  hawt fait!,  in  jti pigment  of  the  Jaw,  the  actual 
caufe  of  the  damage  which  enfues ;  and  therefore  if  a 
man  htve  an  ox  or  hot  fir,  which  he  knows  to  be  mif- 
chievous.  hy  being  ufetl  to  gore  or  Itrike  at  thofc  who 
came  near  them,  and  do  not  tie  thsm  up,  but  leave  them 
to  their  liberty,  and  they  aftenvardi  kill  a  man,  according 
to  feme  op:nioas,  the  owner  may  be  indicted,  as  having 
him  ft  If  killed  him  ;  and  this  is  agreable  to  the  Mofaical 
law.  However,  it  is  agreed  by  all,  fuch  a  pcrfon  is  guilty 
cf  a  very  grofs  mifdemeanor.    j  Haxvi,  P.  C.  c.  31*  §  ii 

F:iz.  C&otte  3 1 1  :  S.  P.  C,  1 7  a  \  Crom,  24  h  i  Da.'i*  cap.  93 : 
Ptilt.  122  b  i  H.P.  C,  c  j:  Exodus,  r.  2.  -v.  29. 

If  a  phylkian  or  furgeon  gives  his  patient  a  potion  or 
pi  a  1  tier  to  cure  him,  which  contrary  10  expectation  kills 
him,  this  is  neither  murder,  nor  manflaughtcr,  but  mif- 
adventurc;  and  he  Jhall  not  be  punimcd  criminally,  how- 
ei  er  liable  he  might  formerly  have  been  to  a  civil  actinn, 
for  neglecl  or  ignorance*  Miner  c  4.  §  16.  But  it  hath 
becnholden,  that  if  he  3*  not  a  rrgtttttr  phyftctan  or  !ur- 
geon,  who  adminiflers  the  medicine,  or  performs  the 
operation,  it  is  manflaugh'cr  at  the  lea  ft.  Br: a.  r.  5  : 

4  In/}.  351.  Yet  Sir  MattketQ  Hal*  very  juflly  queiiiona 
the  law  of  this  determination.  I  Hal.  P.  C-  450, 

In  order  alfo  to  make  the  killing  murder,  it  is  icqui- 
fltethat  the  party  die  wtihin  a  year  and  a  day  after  the 
ftroke  received ,  or  caufe  of  de:t;h  adtn'nillered  ;  in  the 
computation  of  which,  the  whole  day  upon  which  the 
hurt  was  done  flialJ  be  reckoned  the  fui\.  J  Hanoi.  P,  C, 

f,  3'-§9  ^    .  . 

But  ii  a  pcrfon  hurt  by  another,  die  thereof  within  a 
yrnrantiaJiy,  it  is  no  excufe  fjr  the  other,  that  be 
might  have  recovered,  if  he  had  not  neglected  to  take 
care  of  himfelN  1  tfaixh^  f.  C,  f.  jV  %  16  :  3  hjh  53: 
Kr'ynge  26  :  t  Kd>,  1 7, 


If  one  dies  within  a  year  and  a  thy.  through  di (or- 
derly living,  it  thai  I  be  m*  excufe,  tbt  <&w*d  IV0  «  1*4gc4 
tbt  principal  can  ft  tf  bit  dtatb\  but  if  one  wounded  die 
alter  that  time,  the  law  wiil  prcfume  he  died  a  naiurai 
death.  3  iafi.  53:  H.  P*  C.  5?  :  KeL  26.  [f  a  man  jc- 
ceive  a  wound  thjit  is  not  mortal  \  but  cither  for  want  of 
help,  or  by  nrglecl,  it  turns  to  a  fever,  which 
c  aufes  the  party'?  death,  it  is  mihtfrr :  fo  it  is,  where  a 
man  has  fome  difeafe,  which  poHibly  would  terminate 
his  life  in  half  a  year,  and  another  wnundi  him,  that 
it  battens  his  end.  But  if,  by  ill  applications  of 

the  party,  or  thofc  about  htm,  of  unwhoidbme  medi- 
cines, the  wounded  perfon  die*  ;  if  this  plainly  appears, 
it  a  WfwnKrjer  x  by  Hnle\  Hiji.P.  C.  4^8. 

As.  to  the  ptace  where  fnfh  killing  h  wiihin  the  con u- 
f^tnee  of  the  law  ;  it  fcems  that  the  killing  of  nne  who  is 
both  wounded  aod  dies  out  of  the  realm,  or  wounded  out 
of  the  realm  and  dies  here,  cannot  te  determined  at  Com- 
mon law,  becaufe  it  cannot  be  tried  by  a  jury  of  the 
neighbourhood  where  the  faft  was  done,  llut  it  is  agreed, 
that  the  death  of  one  who  i>  both  wounded  and  dies  be- 
yond fea,  and  it  is  faid  by  fome,  that  the  death  of  him 
who  dies  here  of  a  wound  given  there,  may  be  heard  and 
determined  before  the  Conilahle  and  MarJhal,  according 
ro  the  Civil  law,  if  the  King  pleafe  to  appoint  a  Consta- 
ble. And  it  fcemeth  alfo  to  be  clear,  that  fuch  a  fad 
being  examined  by  the  privy  council,  may  by  force  of 
Sk  33  fl.  8.  c^.  »3,  be  tried  (in  relation  to  the  principal 
offenders,  but  not  a*  ro  the  acceflaries)  before  commif* 
fioners  appointed  L>v  the  King,  in  any  county  of  EHglatui, 
I  Haw*.  P.  C.  (.  31.  §  1 1 :  3  48  >  a  M*  51;  Co. 
irr.  75  :  S.  P.  C.  6;  n  :  ApftcA  153;  Cro.  Car.  2+7  : 
1  Ami  195,  A  cornmilTton  was  ifTucd,  again  It  Captain 
Rack  for  killing  Mr.  Fn^/ia,  at  the  cape  of  GW  H*pe, 

A  murder  at  fea  was  ancientJy  cegnjfahle  only  by  the 
Civil  law  ;  but  now  by  force  of  Stats.  17  fl.  B,  c.  4:  ;8 
H.  S.  c*  ic,  it  may  be  tried  and  determined  betorc  the 
King*s  Commiilioners  in  any  county  cf  £»gtinJt  accord- 
ing to  the  courfe  of  the  Common  ! aw ;  yet  the  death  t>f 
one  who  is  at  land,  of  a  wound  received  ai  fea,  id  neither 
determinable  at  Common. bw,  nor  by  force  of  either  of 
thefc  Hitutes:  hut  it  fcems,  that  it  may  be  tried  by  li  e 
ConA  ible  and  Martha],  or  before  the  commiuioncrs  ap- 
pointed tn  purfuance  of  the  aforctiiid  ita'.ntc  of  33  H.  ^. 

zj  :  1  Hawk.  P.  C.  r*  3  i .  §  12:  3  fnji.  \tt  49  :  \  Lew* 
270  :  //.  P.  C.  54  :  3  fxfl.  48. 

The  Com  million  crs  to  be  appointed  under  Stat;.  27 
zS  fl.  S,  are  the  Admiral,  or  his  deputy,  and  three  or 
four  more  (among  whom  two  Common -law  judges  arc 
conftandy  appointed t  who  in  eft'efl  try  all  priluners);  the 
indiilinent  being  firft  found  by  a  Grand  Jury  of  12 
men,  and  afterward;  tried  by  another  jury.  This  is  now 
the  only  method  or  trying  marine:  felonies  to  the  Court  df 
Admiralty,  The  Jurige  of  the  Admiralty  ftitl  pre  Tiding 
therein,  juft  as  'Ite  Ltird  Mayoi  prefties  at  thi-  S*-{Tions 
in  Lombn.  4  Csmm.  ibq*  S*e  this  Dici.  tit-  jii/m:tw'ty. 

And  it  is  faid  by  fume,  that  tne  vfcath  cfod.e  ^.  ^ied 
in  one  county,  of  a  wound  given  in  another,  is  not  in- 
ditiabie  at  at)  a?  Common  becauife  the  oficoce  was 
not  complete  in  ei:her  ceunry,  w\  lh«  jttry  tould  enquire 
only  of  «.hai  happened  io  their  own  county.  But  it  h^th 
been  holdeo  by  oihers,  That  if  the  corpfs  wer?  carried  into 
the  county  where  the  Uroke  wu*  given,  the  whdic  might 
b«  c-r:  auireo  or  by  a  jury  yf  the  lame  county*  A«iu  U  is 
agreed,  that  an  appeal  might  be  brought  io  either  county, 

and 
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and  the  hS  tried  by  a  jury  returned  jointly  from  each. 
And  at  ihl'd.ty,  by  form  of  St.  2  CJ$E<L  6.  c  24,  the  whole 
5s  triable  by  a  jury  of  the  county  wherein  the  death  lb? II 
happen,  on  an  indiflment  found,  or  appeal  brought,  in 
the  (ante  rouury.  1  Havd.  P.  C,  c.  f  13 :  3  /*,*.  4S, 
491  flr*,  Dw,  (40,  141,  143  :  Udi8tn.  3  :  &  A  C/90  c  : 
6  H.j.  10  a  :  fifrtrA  £m>i  41 1  j  &  J*.  C.  182:  i?rtp. 
ylptirul  3.  80.  83,  8;.  149, 

Alfo  by  Jonc  of  .V/,  t6  H>  8.  cop*  6,  a  murder  in  Wvl% 
may  be  enquired  of  in  an  adjoining  En*liJ&  county,  but 
appeals  muJt  Hill  be  brought  in  the  proper  county.  1 
Hawk,  P.  C.  Cr«.  Cth .  247  :  l  255  :  1  Lci\  I  lS  % 
Lahb  iz.  11B:  Wilf  320. 

By  Slat,  2  C<«,  2.  eapr  21,  it  is  en.ifred  that  where  any 
perfon  fliall  be  fe  ouioufly  itricken  or  poifaned  upon  the 
or  at  any  place  oat  of  England)  and  fhall  die  of  the 
ftme  in  England  j  Or  where  any  perfon  (hall  be  firto- 
niouflv  ftrieken  or  poiloned  within  England^  and  mall  die 
-of  fiith  ftrokc  or  poilbning  upon  ihe  fca,  or  out  bf  Eng- 
Aw,/,  an  indiclment  thereof  found  by  jurors;  of  the 
county  in  f^/.;/;./,  in  which  fuch  death,  /frch-  or  pot/mixr 
Jhall  happen,  whether  it  be  found  before  any  coroner 
■upen  view  of  fuch  dead  body,  or  before  ju ft ices of  peace, 
or  other  juftkes  whofhall  have  authority  to  inquire  ttf 
murder*,  fliall  be  as  efteftual,  as  well  a  gain  ft  the  prin- 
cipals as  the  accclTuries,  aa  if  fuch  flmke  or  poifuning 
and  death,  and  the  offence  of  fuch  acceflaries,  had  hap- 
pened in  the  fcmt:  counry  ;  and  every  {'nth  oitVndcr  ih.ill 
have  the  like  defences  ^except  challenges  for  the  hun- 
dreds as  if  fuch  lirokc  or  poifoning  and  death,  and  the 
like  offence  of  fuch  aceefTorics,  bad  happened  in  the  fame 
county  where  fuch  indictment  fhall  be  found.  Sec  tide 
ladiSmtnt  IL 

Farther;  the  perfon  killed  molt  be  l*  a  rmfmahU 
creature  in  l/cingt  and  tindtr  the  Kirt^'i  peace  at  the  tsmC 
of  the  killing  ;  therefore  to  kill  an  alien,  a  Jew,  or  an 
outlaw,  whu,  arc  all  under  the  King's  peace  and  pro- 
tection, 15  as  mu.h  murder  aa  to  kill  the  mnil  regular 
torn  Bft&Hjbma$t  except  he  be  an  alien  enemy  in  time  of 
war.  ;j  /.f/'\$o:  I  BtdP*  C.  4^3 j.  To  kill  a  child  in 
it'i  mother's  womb,  is  now  no  murder,  but  a  great  mif- 
prifion  t  but  if  the  child  be  born  alive,  and  dte<h  by 
reafon  of  the  potion  or  bruifes  it  received  in  the  womb, 
it  fecms  by  the  better  opinion  to  be  murder  in  fuch  as 
admin  iftered  or  gave  them.  3  Ittfl*  50  :  1  Haavk*  P.  C,  r, 
3  i .  ^  16.  But  fee  j  Hal  PC  433. 

Ji  feema  atfo  agreed,  that  where  one  counfcls  a  woman 
to  kill  her  child  when  it  IhaU  be  horn,  who  afterwards 
kills  irin  purfunnce  of  fuch  ad  wee,  he  is  an  acceffary  to  the 
murder.  1  Hwk>  P,  L\  e.  3 1 .  $17:  Dyer  186:3  Injl.  5 \t 

But,  as  there  ii  one  cafe  where  it  is  difficult  to  prove 
ilie  child's  being  bo/n  alive,  namely,  iu  the  cafe  of  the 
murder  of  balhrd  children  by  the  unnatural  mother,  it 
]  E  enacted  by  fiat.  2  1  jac*  I ,  t.  27,  "  [hat  \i  a  woman  be 
delivered  of  a  thildj  which  if  born  alive,  mould  by 
law  be  a  baJtard  ;  and  endravours  privately  to  conceal 
it's  death,  by  burying  the  child  cr  the  like ;  the  mother 
fo  offending  'mail  fuffer  death  as  in  the  cafe  of  murder, 
unlefV  the  can  prove  by  one  whnefs  at  lea  ft  that  the  child 
wui  a&aatly  born  dead."   See  title  Rttfiard.  11.  2. 

Laitly,  the  killing  mull  be  committed  with  malice 
frrcrw«£bi,  to  make  it  the  crime  ol  murder.  Tim  is 
cUe  tyrant!  criterion  which  now  diUinguiihcs  murder  from 
other  killing,  and  this  malice  prepenfe^  mkticfo  pnr. 

VotA. 


properly  fpite  or  m: 


256  :  wr  JiMtiw  h  fair*  u*  ma!r  eff*,  2  R*i.  # 
and  it  may  be  either  etprifiy  or  imptvJ  in  Faw-  Evpr  \ 
is,  when  one  with  a  frd.-te,  deliberate  min:',  and  formed 
defign,  doth  kill  another  j  which  formed  deti^n  is  evi- 
denced by  cvtern^l  circtimlianc.'s,  <!iict>vcring  that  in- 
ward intention  ;  as  lying  in  wait*  antecedent  menaces, 
former  grudges,  and  concerted  fch ernes  to  do  him  fome 
bodily  harm  ]  Mai.  P.C  451-  This  takes  in  the  cafe 
of  deliberate  duelling t  where  both  parties  meet  *vouediy, 
with  an  intent  to  murder;  thinking  it  their  duty,  as 
gentlemenT  and  claiming  it  as  their  right .  to  wanron 
with  thetr  own  lires  and  thofe  of  ilieir  feiloiv  creature*  ; 
without  any  warrant  or  authoriry  from  any  power,  ejtber 
divine  or  liuroni,  bui  in  direct  contfudici  on  to  the  law* 
both  of  God  and  man  ;  and  therefore  the  law  has  ju!ily 
fixed  the  crime  and  puniihmvnt  of  murder,  on  them, 
and  on  their  lecands  alfo,  1  Ha*a/i.  Pi  C.  c«  31.  fzi, 
cV/7. 

As  to  the  firft  inft.ince  of  this  kind,,  it  fe?ms  agreed, 
that  wherever  two  pcrion*  in  cold  blood  meet  and  lighr, 
on  a  precedent  i] u ji relt  and  fine  pf  them  is  killed,  the 
other  is  guilty  of  murder,  and  cannot  help  Uinifclf  by 
alledging  that  he  wa?  fiill  Jlruclc  by  the  deceafed  ;  or  that; 
he  had  often  declined  to  meet  him,  and  w.n  prevailed 
upon  to  do  it  by  his  importunity  ;  or  that  it  was  his  only 
intent  10  vindicate  his  reputation!  or  that  he  meant  not 
to  kill,  but  only  to  difarrn  his  adverfary?  For  fince 
he  ddib<Tau-!y  fiT^aged  in  an  acl  in  defiance  of  the 
lawshe  mult  at  hi*  peril  abide  the  confluences  thereof, 
r  Ha&L  P.  C.  c  3  1.  $  21  :  I  Snl/L  SO,  -  j  2  Btlfl,  i47  ; 
Crem,  22  b  £  1  RqL  Rep,  360  :  3  Bulji.  \  7  1  :  H  P.  C.  48. 

From  hence  it  clearly  follows,  that  if  two  perfona 
quarrel  over  night,  and  appoint  to  light  the  next  day, 
or  quarrel  in  the  morning,  and  agree  to  fight  in  tbe 
afternoon,  or  fuch  a  conhderahle  time  after,  by  which, 
in  common  intendment,  it  mull  be  prefumed  that  the 
blood  was  cooled,  and  then  they  meet  and  fight,  and  one 
kilt  the  other,  he  is  guilty  of  murder.  1  Hxvjk.P.C. 
c*  1  r.  %  22  :  3  Fuji.  51:  //♦  P.  C*  48 :  K>Ij*gc$6 :  1  Lev. 
1  So. 

And  wherever  it  appears,  from  the  whole  eircumftances 
of  the  cafeT  that  he  who  kills  another  on  a  fudden  quar- 
rel ivas  mafler  of  his  temper  at  the  time,  he  is  guiliy  of 
murder  \  as  if  after  the  quarrel  he  fall  into  other  difcr  urfe, 
and  tatk  calmly  thereon  :  or  perhaps  if  he  has  fo  much 
consideration  as  to  fay,  that  the  place  wherein  (he  quar- 
rel happens,  is  not  convenient  for  fighting;  or  that  if  ne 
mould  fight  at  prefent,  he  fhould  have  the  difad vantage 
by  reafon  of  the  height  of  his  fhoes,  t  Hawk.  P.  C, 
r.  31.  §  23  :  Kel/ngc  56 :  1  Sid.  177:  1  Lev,  i  So. 

If  A.  on  a  quarrel  with  B<  tells  him  that  he  will  not 
flrike  him,  but  that  he  will  give  B,  a  pot  of  a!e  to  itriko 
him,  and  thereupon  B.  flrike,  and  A.  kills  him,  he  ia 
guilty  of  murder;  for  he  fliall  not  elude  the  juftice  of  the 
law  by  fuch  pretence  to  cover  his  malice,  f  Hawk.  P.  C. 
a  ;i     14  :  H.  P. 

In  like  manner,  if  Ji.  challenge  A.  and  A.  refufe  to 
meet  him  ;  but  in  order  to  evade  the  law,  tells  B*  that 
he  mall  go  the  next  day  to  fuch  a  town  about  his  bufi- 
neis,  and  accordingly  B*  meet  him  the  next  day  in  the. 
road  to  the  fame  town,  and  aiTauii  him,  whereupon  they 
4R  fight, 
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fight,  arid  A.  kills  S.  he  is,  in  the  opinion  of  Ha;i':it:>, 
guilty  of  murder,  unSefs  it  appear  by  the  whole  circum- 
flanccs  that  lie  gave  fuch  information  accidentally, 
and  not  with  a  deflgn  to  give  liim  an  opportunity 
Of  fighting*  i  Hawk*  P>C.  c.  31.  4  2;  :  Crwn,  22  i : 
//.  P.  C.  +8. 

And  at  this  day  it  frcms  to  be  fettled*  That  if  3  man 
alia  alts  another  with  mtMet  prrprt:/}t  and  after  be  driven 
by  him  to  the  wait,  and  kill  him  the  re  in  his  own  defence, 
he  is  guilty  of  murder  in  refpeet  of  his  fir  It  intent. 
Ha*u/L  P.  C.  c.  31.  $  26  :  Gm,  2Z  i  t  Dali.  cap.  93  : 
HI  jP,  C.  471  Arjmg^S.  A/dT5L^T,i^cTs  cafe. 

And  it  haih  been  adjudged,  that  even  upon  a  fudden 
quarrel,  if  a  man  be  lb  far  provoked  by  any  bare  words 
or  geilures  of  another,  as  to  make  a  pulh  at  him  with  a 
fword,  or  to  Jtrikc  at  him  with  any  other  fucii  weapon 
asmanifeftty  iudangcr*  his  life,  before  the  other's  fword 
ii  drawn,  and  thereupon  a  fight  enfuc,  and  he  who  made 
iuch  ail'iijh  kill  tlic  other,  he  is  guilty  of  murder ;  be- 
caufe  that  by  afoul  ting  the  other  in  fuch  an  outrageous 
manner,  without  giving  him  an  opportunity  to  defend 
himfelf,  he  mewed  that  he  intended  not  to  fight  with 
him*  but  to  kill  him*  which  violent  revenge  is  no  more 
excufed  by  fuch  2  (light  provocation,  than  if  there  had 
been  none  at  all,  1  Hawk  P.  C.  r.  31.  £  27  :  Own*  23 
*»  b :  Dal:,  cap*  93  :  Kciyngt  6  j ,  M*raigTuige*%  cafe. 

But  it  is  faid,  th:t  if  he  who  draws  upon  another  in  a 
futUien  quarrel*  m-ke  no  pafs  at  him  till  his  I  word  id 
drawn,  and  then  tight  with  him,  he  is  guitty  of  man- 
fhdghtcr  only  ;  becauie  that  by  neglecting  the  opportu- 
nity of  killing  the  other,  he  was  on  his  guard,  and  in  a 
condition  to  defend  himfelf,  with  like  hazard  to  both, 
he  (hewed  that  his  intent  was  not  fo  much  to  kill,  as  to 
tvmhcri  with  the  other ;  in  compliance  with  tltofe  com- 
mon notions  of  honour,  which  prevailing  qver*eafon, 
during  the  time  that  2  man  is  under  the  tranfporis  of  a 
fudden  paHion,  fo  far  mitigate  his  offence  in  fighting, 
that  it  thai  I  not  be  adjudged  to  be  of  utettUt  ptptafe* 
i/axi.  i\  C.  c.  31,  §  2&:  k'efynge  55,  61 ,  l  3 1 :  2  RvL  Rep. 
461* 

And  if  two  happen  to  fall  out  upon  a  fudden*  and 
prcfently  agree  to  fight,  and  each  of  them  fetch  a  wea- 
pon, and  go  into  the  field,  and  there  one  kill',  the  other, 
ke  is  guilty  of  man  daughter  only ,  b,"cauic  he  did  it  in 
the  heat  of  blood,  i  Hawk.  AC.  i»  31.  §  29 :  H.P*  C. 
48:  3  V,  51. 

.  j  chan  indulgence  is  fnewn  to  the  muliics  of 
human  nature,  that  where  two  jierfons*  who  have  for- 
merly fought  on  malice,  are  afterwards  to  all  appearance 
nciled,  and  fight  again  on  2  frefh  quarrel,  it  (hall  not 
be  prefumcd  that  they  were  moved  by  the  old  grudge, 
unlefs  it  appear  by  the  whole  circumitance*  of  the  fail. 
1  Hawk*  P.C  t.  3  t.  ^  30  ;  Cr  am.  23  a  ;  Duii.  cap.  93: 
//,  P\  C.  49  :  1  Rd.  Rtp*  360. 

lint  the  haw  fo  far  abhors  all  duelling  in  cold  blood, 
{hit  not  only  the  principal  who  aclually  kills  ihe  other, 
alfo  his  fee  ends  are  guilty  of  murder,  whether  they 
fought  or  not;  and  fome  have  gone  fo  far  as  to  hold* 
that  the  leconds  of  the  perfons  killed  are  alfo  equally 
guilty,  Ut  refpecl  of  that  countenance  which  they  give 
10  their  principals  in  the  execution  of  iheir  purpofr,  by 
accompanying  them  therein,  and  Lining  ready,  to  bear  a 
part  with  them  :  but  perhaps  tbc  contrary  opinion  is  the 
2 


more  plaufible;  for  Ii  fecms  too  fevcre  a  conflrucllot,  to 
make  a  man  by  fuch  rea  toning  the  murderer  of  h^  friend, 
to  whom  he  was  fo  far  from  intending  any  mifchief,  that 
he  was  ready  to  htzard  his  own  life  in  his  quarrel. 
1  H;:-jjf:,  P.  C.  r.  31,  §32  :  //.  P.  C.  5  I  :  D<ilt.  rap.  93. 

Any  formed  defign  of  doing  mifchief  may  be  called 
malice;  and  therefore  not  only  fuch  killing  as  proceed* 
from  premeditated  haired  or  rive  ngc  again  It  the  perfon 
killed,  but  alfo  in  many  other  cafes,  fuch  as  i?  accom- 
panied with  thofe  circumftances  that  fliew  the  hearr  to 
In-  perrcrlely  wicked,  i:.  adjudged  to  be  of  malice  pre- 
penft  or  (ifenifcwgbit  and  con  fluently  murder.  J  Hais/L 
P.  f;.  1:  3  1 .  i}  1  3' :  Ktlwit  1  27  :  Stwt*  7C6. 

Jf  a  man  happen  to  kill  another  in  the  execution  of 
a  maiicious  and  deliberate  purpolc  to  do  him  a  perfonaj 
hurt,  by  wounding  or  beating  him  ;  or  in  the  wilful 
cormmliion  of  any  unlawful  ack,  which  necedarily  tends 
to  raife  tumults  and  quarreh,  and  confcqueniiy  cannot 
but  be  attended  with  the  danger  of  ficrional  hurt  10  fome 
one  or  other ;  he  (hall  be  adjudged  guilty  of  murder. 

1  Hawk.  P.  C.  c.  29.  I  to:  //.  P.  C.  52,  57  :  Ktfyrtgt  :  1 7. 
A  forth)},  He  ihall  come  under  the  fame  construc- 
tion, who,  in  the  purfuance  of  a  deliberate  intention  to 
commit  a  felony,  chances  to  kill  a  man,  as  by  mooting 
at  tame  fowl  with  an  in;ent  to  ileal  them,  £37.  for  fuch 
per  ton  5  are  by  no  means  favoured,  and  they  muft  at  their 
peril  take  care  of  the  confeq  jence  of  their  Actions  ;  and 
it  is  a  general  rule,  that  wherever  a  man  intending  to 
commit  one  felony,  happens  to  commit  another,  he  is  as 
much  guilty  as  if  he  nad  intended  the  felony  which  he 
nclually  commit,  t  H>rxk.  P.  L\  c.  29.  §  1 1  :  3  fafi.  56  : 
Kefy*gt  1 1 7  :  Ii*  P.  C.  5  2. 

If  any  one  (hoot  at  any  wild  fowl  upon- a  tree,  and 
the  arrow  killech  any  reafonabte  crea:ure  afar  o\T,  with- 
out any  evil  intent  in  him*  this  is  mifrdve nturc  ;  for 
it  was  not  unlawful  to  fhoot  at  the  wild  fowl :  But  if  he 
had  (hot  at  a  cock  or  hen,  or  any  tame  fowl  of  another 
man'?,  and  the  arrow  by  milchance  bad  killed  2  irum  ; 
if  his  intention  was  to  Heal  the  poultry  (whidi  mult  be 
coHeHed  from  circumiUnces)  it  will  be  murder  by  re  a  ton 
of  that  felonious  intent;  but  if  it  was  done  wenronly*  :.nd 
without  that  intention,  it  will  be  barely  manflaughicr. 
Pofl*  258,  9. 

The  rule  before  laid  down  fuppofcth,  that  the  2 ft 
from  ivhich  death  enfucd,  was  malum  in  fc+  For  if  it 
was  bately  vunbm  pr&fctttmt  as  (hooting  at  game  by  a 
perfon  not  qualified  by  llaiu:c-law  to  keep  or  ufe  a  gun 
for  that  purpofe;  the  caie  of  2  perlbn  yjfendjng,  will 
fall  under  the  fame  rule  as  that  of  a  qualified  man,  ¥ot 
the  Jl.Ltutes  prohibiting  the  deft  ruction  of  the  game  under 
certain  penalties,  will  not,  in  a  que  it  ion  of  this  kind, 
enhance  the  accident  beyond  its  Jntnnuck  iiiiment. 
/gtf.  259. 

If  upon  a  fudden  probation  one  beats  another  in  a  cruel 
and  unufual  manner,  fo  that  he  dies*  though  he  did  no 
intend  his  death,  yet  he  is  guilty  o*  murder  by  CA'prefs  ma- 
lice; that  is,  by  an  exprclsrc//  &Jigi>\  the  genuine  fenfc  of 
Utith'ii+i  As  when  a  park-keeper  tied  a  boy,ihat  was  dealing 
wood,  to  a  borfe.'"*  tail,  and  dnv-^cd  hun  itiufifT  d>e  patk  ; 
ivhrn  a  ma (Ur  corrected  his  fei  v^nt  witJi  an  iron  bar,  a<i 

2  fchoolmafter  llamped  on  his  fcholar's  belly  ;  fo  that 
each  of  the  fufrWer*  died  j  tntfe  were  juflly  heid  to  be 
murders,  becau/e  the  correction  being  escc&vej  and  fuch 
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si  could  not  proceed  bat  from  a  ba.t  heart,  it  was  equiva- 
lent 10  a  deliberate  aft  of  (laughter.  1  Hal.  P.  C.  4  5  4, 
473,  4'+-  Nether  liall  He  be  guilty  of  aid's  ciime, 
who  kilts  another  in  confequrnce  of  fuch  a  wilful  aft, 
as  fhevs  him  to  be  an  enemy  to  all  mankind  in  general ; 
ns  going  deliberately,  and  with  an  intent  to  do  mifchicf, 
upon  a  horfe  ufed  to  llrikc,  or  coolly  difch urging  a  gun 
among  a  multitude  of  people.  L<L  Roym.  143:  1  HaivL 
P.  C.     29.  §  12. 

And  it  is  no  excufe  that  he  intended  no  harm  to  any 
one  in  particular,  or  that  he  meant  to  do  it  only  for  (port, 
or  to  frrghten  the  people,  &c.  H.P.  C.  31,44  i  3  frjh 
57  :  Dalt,  tap.  93,  97  :  1 1  H.  7,  23  a:  Bit.  Core.  119. 

So  if  a  man  refolves  to  kill  the  next  man  he  meets, 
and  does  kill  him.  it  is  murder,  although  he  knew  him 
not  f  for  this  is  univerfal  malice.  And,  if  two  or  more 
come  together  to  do  an  unlawful  afl  againft  the  King's 
peace,  of  which  the  probnhle  confluence  mi^hi  be 
blocdfhed,  as  id  beat  a  man,  to  commit  a  riot,  or  to  rob 
a  pr.rk  !  and  one  of  them  kill  a  man,  it  ii  murder  in 
them  all,  becaufc  of  the  unlawful  aft,  the  maltiia  1 
agitata,  or  evil  intended  before-hand.   1  Hawk.  P.  C. 

M  urder  ocenfioned  through  an  exprefs  purpofe  to  do 
fome  per  Ion  a  I  injury  to  him  who  is  flain,  is  properly  foid 
to  be  of  exprefs  malice  :  Such  as  happen?  in  thi*  execu- 
tion of  an  unlawful  atiion.  principally  intended  for  fame 
other  purpofe,  and  not  rxfrtfai  in  its  itpfarr  to  th  n  pst- 
fmal  injuty  to  him  in  particular  that  is  killed,  is  moft  pro* 
perly  malice  implied.  KiL  129,  1  50 > 

In  many  cafes  where  no  malice  is  exprcfTed,  tV.c  l.iw 
will  imply  i» :  as,  where  a  man  wilfully  poiforss  another, 
in  fuch  a  deliberate  acl  the  law  prefumes  malice,  though 
no  particular  enmity  can  be  proved.  1  Hal.  P.  C-ASS- 
And  if  a  man  kills  another  fuddenly,  without  any,  or 
wichou:  a  confiderable  provocation  *  the  law  implies  ma- 
lice ;  fur  no  perfon,  unlefs  of  an  abandoned  heart,  would 
be  guilty  of  fuch  an  act,  upon  a  Jliglu  or  no  apparent 
caufe.  No  affront,  by  words  or  gelture  only,  is  a  fuf- 
ficient  provocation,  fo  as  10  excufe  or  extenuate  fuch  t&i 
of  violence  as  manifcltty  endanger  the  life  of  another. 
1  ffowi,  P.  C.  c.  31 .  §  35:  1  Hal.  P*  C.  45  c,  6.  But 
if  the  perfon  fo  provoked  had  unfortunately  killed  the 
other,  by  beating  him  in  fuch  a  manner  as  mewed  only 
an  intent  to  chalttfe  and  not  to  kill  him,  the  law  fo  far 
confiucrs  the  provocation  of  contumelious  behaviour  as 
10  judge  it  only  manflaughter,  and  not  murder.'  Foji.  291. 
tn  like  manner  if  one  kills  an  officer  of  juftice,  either 
civil  or  criminal,  in  the  execution  of  hi*  duty,  or  any  of 
his  aluftants  endeavouring  to  eonferve  the  peace,  or  any 
private  perfon  endeavouring  to  fupprefs  an  affray  -t  or  ap- 
prehends a  felon,  knowing  his  authority,  or  the  intention 
with  which  he  intcrpoiei;  the  law  will  imply  malice:  and 
the  killer  fhatl  be  guilty  of  murder.  1  Hal.  P.  C.  457  : 
jFb/?.  308,  £rV.  Aod  if  one  intends  to  do  another  fe- 
lony, and  undefignedly  kill  a  man,  this  i*  alfo  murder. 
1  fJaL  P.  C  465.  Thuiifone  (hoots  at  A.  and  miffes 
bfM,  bur  kills  B.  this  is  murder ;  becaufe  of  the  previ- 
ous felonious  inrcut,  which  the  law  transfers  from  one 
to  the  other.  The  fame  is  the  cafe  where  one  lays 
poifon  foryf;  and  againll  whom  the  prifener  had  no 
malicious  intent,  takes  it,  and  it  kill*  him;  this  is  likc- 
wiw  murder.  1  Hah  P.  C.  466.  So  alfo  if  one  gives  a 
woman  with  child  a  medicine  to  procure  abortion,  and  | 


it  operates  fo  violently  as  to  kill  l%t  woman,  thfi  ii 
murder  in  iheprrfon  who  gave  it.  1         P.  C,  429. 

As  to  fnth  murder  as  liappcnjrin  kiting  another  <&jt6 - 
cur  any /»v**VT/;Vff,  or  but  upon  a  flight  one;  it  h  to  hi 
obferved,  that  wherever  it  appears  that  a  man  killed  an- 
other, it  fli all  be  intended  prhtia  fftcit  tlial  h*:  did  "it  mi- 
licioufly,  unlcfs  he  can  make  out  the  <on:r»rv,  f>y  J:i-w- 
ing  that  he  did  it  011  a  fudden  provocation,  Iv.  1  /. 
P.C.e.  31.  §32:  Kdyncr  if. 

Alfo  it  feems  to  be  agreed,  that  no  breach  of  a  msn*- 
word  or  promife,  no  trefpafs  either  to  lands  cr  m.  ,  n  ► 
affront  by  bare  words  orgeftores,  howeve.  falfe  or  malici- 
ous it  may  be,  and  aggravated  with  the  moil  provoking 
elrcum/lanccs,  will  eacule  11  im  from  being  guilty  of  mur- 
dcr,  who  is  fo  far  tranfportcd  thereby,  a^.  unrneciately 
to  attack  the  perfon  who  offends  him,  in  fuch  a  manner 
as  manifeflly  endangers  his  life,  without  giving  him  time 
to  put  himfelf  upon  his  guird,  if  he  kills  him  in  pur* 
fti  a  nee  of  fuch  affault,  whether  the  perfon  flain  did  at  ail 
light  in  his  defence  or  not :  for  fo  bafe  and  cruel  a  re- 
itnge  cannot  have  too  fevere  a  Ccnllru^tion.  1  H -r.i-k.  P. 
C.  c .  J  I  .  §  33:  Kilyngt  131,135:  2  Rot.  Rep,  460,  46 1  : 

DaU.  tap.  93:  Go.  Eliz.  779;        171  :   *  Swft  ^77  : 
t  Levins  180:  jrYfli.  lar.  ««:  t  Jm.  431  a. 

But  if  a  perfon  fo  provoked  had  beaten  the  other  only 
in  fuch  a  manner,  that  it  might  plainly  appear  that  It.* 
meant  not  to  kill,  but  only  chaftifc  him  j  or  if  he  had 
rcllrained  lumfclf  till  the  other  had  put  himfelf  on  his 
guard,  and  then  in  fighting  with  him  had  killed  him,  he 
had  b?en  guilty  of  manflaughter  only.  1  Har^Jt.  P.  C. 

t\  31.434:   tCtfa/yy  5  ?-  6 1 ,  131, 

And  of  the  like  offence  mall  he  be  adjudged  guilty, 
who  feeing  ivvt  prifons  fighting  together  on  a  private 
ijunirel,  whether  fudden  or  malicious,  takes  part  with  one 
of  them,  and  kills  the  other,  t  H<r&£.  P+  C  r.  31.  §  35  : 
KtljHge6\t  136:  Cn-  /'i  ,        ■  ta  C/>.  gy. 

If  two  having  malhc  fi«ht,  and  the  fcrvant  of  one  of 
them,  not  knowing  of  the  malice,  killeth  the  other,  this 
is  murder  in  the  mafter,  and  manflaug liter  in  the  fcr- 
vant:  Thoagh  if  there  be  a  confpiracy  to  kill  a  man, 
but  as  mailt e  again  It  his  fervant ;  if  the  fervant  be  flain, 
1  he  malice  agaiuJl  the  rr.^Itr  ib.d;  be  con  tl  rue  J  toeiii'r.J 
to  his  fervant:  and  the  killing  the  fcrvant  is  murder. 
Dyrr  128.  ■ 

He  cannot  be  thought  guilty  of  a  greater  crime,  than  * 
manHaughter,  who  finding  a  mdn  in  bed  with  his  wife,  of 
being  actually  (truck  by  him,  or  pulled  Ly  the  nofe,  or 
fillippcd  upon  the  forehead,  immediately  kills  him;  or  who 
happens  ro  kill  another  in  a  contention  for  the  wall  j  or 
in  the  defence  of  his  perfon  from  an  unlawful  ajreit;  or  in 
the  defence  of  his  houle  from  rhofe  who,  claiming  a  title 
to  it,  attempt  forcibly  to  enter  it,  and  fo  thai  pxtpefe 
jbwt  at  itM  tfft.  or  in  the  defence  of  his  ptUVfEqu  of  a 
room  in  a  public  houfe,  from  thofc  who  attempt  to  turn 
him  Out  of  it,  and  thereupon  draw  their  Aver  J  5  up.a 
him  \  in  which  cafe  the  killing  the  affailant  hath  Lcin 
holden  by  fome  to  be  juftifiable  ;  but  it  is  certain,  thru 
it  can  amount  to  no  more  than  manfhughtcr.  1  HavuL  P. 
Cr.31.  $36;  HtP.t\$7:  ih/?.S7  -  #<W'SI>137: 

Nor  was  he  judged  criminal  in  a  higher  degree,  who 
feeing  his  fon's  nofe  bloody,  and  being  told  by  him,  that 
he  had  been  beaten  by  fuch  a  boy,  ran  Ouee  quarters  of 
a  mile,  and  having  found  the  boy,  beat  him  %tft&  a  fumtt 
4  &  2  mi^tl, 
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c.-rjpyJ,  whereof  he  nficr.vahb  died.  1  Hank.  P.  C.  e.  31. 
§  48 :  Cro.  7*rr .  296  :  I  2  Co.  87. 

Nor  was  he  thought  more  ciimtnal,  who  duped  and 
encouraged  by  aconcourfcof  people,  threw  a  pit  It  pocket 
into  a  pond  adjoining  to  the  road,  in  order  to  avenge 
the  theft,  by  ducking  htm,  but  without  any  apparent 
intention  to  take  away  his  life,  and  the  pick-p^.  kct  was 
drowned  ;  for  although  this  mode  of  punilhnient  is  highly 
unjuilirjabtc  and  illegal,  yet  the  law  refpects  the  infirmi- 
ties and  imbecilities  of  human  nature,  where  certain  pro- 
vocations are  given  :  O.  B.  85,  Nw.  751. — So  alfo  where 
three  Scotch  foldiers  were  drinking  together  in  a  public 
houfe,  one  or  them  flruck  fome  ftrangers  that  were  drink- 
ing in  another  box.  with  a  fmall  rattan  ;  they  having 
Itfed  T  veral  opprobrious  epithets,  reviling  the  ih.ir.ictei 
ot' the  Scotch  nation:  an  altercation  enfued,  and  one  of 
the  Grangers  laid  hold  of  the  foldier  who  had  (tricken. 
end  threw  him  againft  a  fettle. —  The  altercation  increaf- 
ed,  and  when  die  foldiers  had  paid  the  reckoning  the 
Grangers  again  ilioved  him  from  the  room  into  the  paf- 
fage  ;  upon  this,  the  foldier  exclaimed,  that  "  he  did  not 
mind  killing  an  E;i»lijb  wan,  more  than  eating  a  mefs  of 
c.owdy ;"  the  ll  ranger,  afTilled  by  another  perfon,  then 
violently  puflted  the  foldier  out  of  the  houfe,  whereupon 
the  foldier  inllantly  turned  round,  drew  his  fword,  and 
ftabbrd  the  llrangcr  to  the  heart.  This  was  adjudged 
M  laughter.  5/^7.2799. — But  in  every  cafe  of  Ho- 
micide, upon  provocation,  how  great  foever  it  be,  if 
:.  i  tc  i   h:::'i.  vu  tim?  for  paflion  to  fubfide,  and  for  rea- 

1  ri  to  interpcife,  iuch  Homicide  will  be  murder.  Fofl. 

2  7  8,  296 :  l  Hair  486  :  1  Ftnt.  158  :  Raym.  Zit:  Leach' $ 
liflivk.  P.  C.  i,  c.  3  • .  §  37.  in  n. 

When  one  executes  his  revenge,  upon  a  fudden  pro- 
vocation, iu  fuch  a  cruel  manner,  -with  a  dangerous  tuca- 
;  as  fliews  a  malicious  intention  to  do  milchief ;  and 
«feath  enfues,  it  is  exprefs  malice  and  murder  from  the  I 
nature  of  the  fact.  Ket.  55,61,65,  1 30.  A  man  chided  f 
hisfervani,  and  upon  foroe  croft  anfwer  given,  he  having 
a  hot  iron  in  his  hand  ran  it  into  the  fervam's  belly,  of 
which  he  died,  this  was  adjudged  murder.  Kel.  64. 

If  a  perfon  is  trefpafling  upon  another,  by  breaking 
his  hedges,  GrV,  and  the  owner  upon  light  thereof  take 
up  a  hedgc-ihike,  and  give  him  a  llroke  on  the  head, 
iv hereof  he  dies,  this  is  murder,  becaufe  /'/  is  a  v  dent 
<r?  bey. nJ  r'>c  pryw don  of  the  pt  evocation.  H.P.C.  And 
where  a  boy  was  upon  a  tree  in  a  park  cutting  of  wood, 
and  the  keeper  bidl  bin  come  down,  which  he  did  ;  and 
,  fcj)  die  keeper  llruck  him  feveral  blows  with  a  cudgel, 
cud  afttrwajds  with  a  rope  tied  him  to  hit  b*rfi*i  tail,  and 
the  horfc  ran  away  with  him  and  killed  him  ;  this  was 
held  to  be  murder  out  of  malice,  the  boy  having  come 
tlown  -t  the  keeper's  command.  Cro.  Car.  139  :  H.  P.  C. 

As  to  fuch  murder  as  happens  in  killing  one  ivb-j/u  tbt 
/■  :  Iti'.'i/n  minded  to  hurt  in  a  Iefs  degree;  it  is  to  be 
obterved,  that  wherever  a  perfon  in  cool  blood  by  way 
of  revenge,  unlawfully  ai.d  deliberately  beats  another  in 
fuch  a  manner  that  be  afterwards  dies  thereof,  he  is  guilty 
of  murder,  however  unwilling  he  might  have  been  to  have 
gone  fo  far.  t  Haul.  P.  C.e.  31.  $  58 :  Kelyn.  1 19.  M. 
gridge't  cafe:  H.P.C.  49, 50,51,52. 

Alfo  it  feems,  that  he  who  upon  a  fudden  provocation 
executeth  his  revenge  in  fuch  a  cruel  manner,  as  fhews  a 
coot  and  deliberate  intent  to  do  mifenief,  is  guilty  of 
murder,  if  death  enfuc;  a*  where  :he  keeper  of  a  park 


finding  a  boy  ftealing  wood,  tied  him  to  a  hcrfr';  t*3 
and  beat  him,  whereupon  the  horfc  ran  away  with  him 
and  killed  him.  1  HivL.P.C.  (.  31.  §  39:  Cto.  Car. 
131:    1  Jon.  198  :  Palm.  545  ;  H  P.  C.  49. 

As  to  the  cafes  where  fuch  killing  (hail  be  adjudged 
murder,  which  happen  in  the  execution  0/  an  unla-.-t'ni 
athoiiy  principally  intended  for  fome  o:her  purpofe,  and 
not  to  do  a  pcrfonal  injury  to  him  in  particular  who 
happens  to  be  (lain,  they  are  as  follow.  And  fijl,  Such, 
killing  as  happens  in  the  execution  of  an  tml&wfui  a&ioo, 
whereof  the  principal  intention  was  to  commit  another 
felony  ;  it  feems  .agreed,  that  wherever  a  man  happens  to 
kill  another  in  the  execution  of  a  deliberate  purpofe  to 
commit  any  felony ,  he  is  guilty  of  murder  ;  as  where  a 
perfon  mooting  at  tame  fowl,  with  an  intent  to  Ileal 
them,  accidentally  kills  a  man  ;  or  where  one  fets  upon 
a  man  to  rob  hini,  and  kills  him  in  making  refinance ; 
or  where  a  pcrion  mooting  at,  or  fighting  with  one  man 
with  a  defign  to  murder  htm,  milTes  him,  and  kills  an- 
other. 1  Huivi.  P.  C,  a  31.  §  40,  41  :  Kttyugt  117:  H. 
P.  C.  46,  50 :  Da.'t.  cap.  93  :  Moore  87. 

And  no;  only  in  fuch  cafes,  where  the  very  act;  of  a 
perfon  having  fuch  a  felonious  intent,  is  the  immediate 
caufe  of  a  third  pcrfon's  death,  but  alfo  where  it  any 
way  occalionaily  caufes  fuch  a  misfortune,  it  makej  him 
guilty  of  murder  ;  and  fuch  was  the  cafe  of  the  huibanci, 
who  gave  a  poifoncd  apple  to  his  wife,  who  eat  DOC 
enough  of  it  to  kill  her,  but  innocently,  and  aguinll  the 
hulbanu's  will  and  perfuafion,  gave  part  of  it  to  a  child 
whe  died  thereof;  fuch  alfo  was  the  cafe  of  the  wife  who 
mixed  ratjlanc  ia  a  potion  fent  by  an  apothecary  to  her 
hufbaud,  which  did  not  kill  him,  but  aiterwards  killed 
the  apothecary,  who  to  vindicate  his  reputation  tailed  it 
hirofelf,  having  fird  Airred  it  about.  Neither  is  ic  ma- 
terial in  this  cafe,  that  the  JYrring  of  the  potion  might 
make  the  operation  of  the  poifon  more  forcible  than, 
otherwife  it  would  have  been  ;  for  inasmuch  as  fuch  a 
murderous  intention,  which  of  ttfelf  perhaps  in  ItriclmTs 
might  jullly  be  made  punilhable  with  death,  prove*  new 
in  the  event  the  caufe  of  the  King's  loSng  a  Subject,  it 
Ihall  be  as  fevercly  punilhcd  as  if  it  hid  had  the  intend- 
ed effect,  the  milling  whereof  is  not  owing  to  any  want 
of  malice,  but  of  power.  1  HenvJt.  P.  C.  c.  31.  $  42: 
PUzv.  Cct/i.  474  :  9  Co.  91. 

But  if  one  happened  to  be  poifoncd  by  ratjbant  laid  ia 
order  to  deftroy  verrainc,  the  perfon  by  whom  he  is  fo 
kilted,  is  guilty  of  Homicide  /  :  v  ••.  m  ouly,  becaufe 
his  intention:  were  wholly  innocent.  1  Hawi.  P.  C.  c.  3 1. 

*«■ 

Alfo  if  a  third  perfon  accidentally  happen  to  be  killed 
by  one  engaged  in  a  combat  with  another  upon  a  fudden 
quarrel,  it  feems  that  he  who  kills  him  is  guilty  of  mac- 
daughter  only  ;  but  it  hath  been  adjudged,  that  if  a  juf- 
ticc  of  peace,  conitable  or  watchman,  or  even  a  private 
perfon  be  killed  in  the  endeavouring  to  part  thofe  whom 
he  fees  fighting,  the  perfon  by  whom  he  is  killed,  is 
guilty  of  murder;  and  that  he  cannot  cxculc  himlelf  by 
allcdging  that  what  he  did  was  in  a  fudden  affray  in  the 
heat  of  blood,  and  through  the  violence  of  pailion  ;  for 
he  who  carries  his  rcfentmcnt  lo  high  as  not  only  to  exe- 
cute his  revenge  againlt  thofc  who  have  affronted  him,, 
but  even  againlt  fuch  as  have  00  otherwife  offended  him 
but  by  doing  their  duty,  and  endeavouring  to  restrain 
him  from  breaking  through  his,  ftiews  fuch  an  obitinatc 

contempt. 
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contempt  of  the  law,  that  he  is  no  more  to  be  favoured 
than  if  he  had  afted  in  cool  blood,  t  Nnvci  P.  C.  c.  31. 
§  44  :  H.  P.  C.  45,  50:  3  btfl.  52  :  Dalt.  cap.  93  :  SavU 
67  :  Kelyn^e  66  :  22  JJf.  ' x.  \  4  Co.  40  4  :  9  C«.  68  : 
CVow.  25  a.  b. 

Yet  it  hath  been  refolved,  that  if  the  third  perfon 
flam  in  fuch  a  fudden  affray,  do  not  give  notice  for  what 
purpofe  he  comes,  by  commanding  the  parties  in  the 
King's  name  to  keep  the  peace,  or  otherwifc  aianifenMy 
ihewing  his  intention  to  be  not  to  take  part  in  the  quarrel, 
but  to  apprafe  it,  he  who  kills  him  is  guilty  of  man- 
flaughter only,  for  he  might  fulpcct  that  he  came  to  fide 
with  his  adverfary.  1  Ha-A.  P.  C.  c?  31.  §  45  :  Kelynhe 
66.  If  the  officer  be  within  his  proper  dillrict,  and 
known,  or  buc  generally  acknowledged  to  have  the  office 
he  aii'umcih,  the  law  will  prefutnc  that  the  party  killed 
hud  due  notice  of  his  intent,  efpecially  if  it  be  in  the  day 
time.  Fojl.  135,311. 

As  to  fuch  killing  as  happens  in  the  execution  of  an 
unlawful  action,  where  the  principal  dcugn  is  to  commit  a 
hire  bunch  of  the  ptacf%  not  intended  againll  the  perfon  of 
him  who  happens  to  be  flain  ;  it  fcems  clear  that  where  di- 
vers perfons  refolre  generally  to  refill  alloppofers  in  the 
commifllcn  of  any  fuch  breach  of  the  peace,  and  to  exe- 
cute it  in  fuch  a  manner  as  naturally  tends  to  raife  tu- 
mults and  affrays  ;  as  by  committing  a  violent  dilTcifin 
with  great  numbers  of  people,  hunting  in  a  park,  csfc. 
and  in  lo  doing  happen  to  kill  B  man,  they  are  all  guilty 
of  murder;  tor  they  mull  at  their  peril  abide  the  event  of 
their  action -.  who  wilfully  engage  in  fuch  bold  disturb- 
ance* of  the  public  peace,  in  open  oppolition  to,  and  de- 
fiance of,  the  juflicc  of  the  nation,  t  iLi.LP.C.  i+  $1. 
%  46  :  Savtl  67  :  M»re  86  :  Palm.  35  :  Ctom.  24  b.  25  a  : 
H.  P.  C.  47:  5  Mid.  285  :  Djet  It*,  ft,  60  :  S,  P.  C. 
\-}b. 

The  fact  however  mull  appear  to  have  been  committed 
Uriel ly  in  profecution  of  the  purpofe  for  which  the  party 
WM  aiTembled.  Pun.  P.  L.  234: — Therefore  if  diver* 
perions  be  engaged  in  an  unlawful  aft,  and  one  of  ihcm 
with  malice  prepenfe  againll  enr  of  his  companions,  find- 
ing an  opportunity,  kills  him,  the  rc!l  arc  not  concerned 
in  the  guilt  of  that  ad.  Ktfy.  112:  becaufe  it  hath  no 
connection  witn  the  crime  in  contemplation.  Prim.  P  I. 
2t$. — So  where  two  men  were  beaming  another  roan  in 
the  ilreet,  a  ltranger  made  fome  ob(ei  vations  upon  the 
cruelty  of  the  aft,  upon  which  one  of  the  two  men  gave 
biro  a  mortal  Uib  with  a  knife.  Bo:h  the  men  weie  in- 
tiicltd  as  principals  in  the  murder,  yet  although  both 
were  doing  an  unlawful  aft  in  beating  the  roan,  a>  the 
(teftcb  of  the  llranger  d»d  not  enfue  upon  that  aft,  and  it 
appearing  that  only  one  of  them  Utn  nded  any  injury  to 
the  perlon  killed,  the  judges  were  of  opinion  that  he 
could  not  be  g.ulty  either  as  principal  or  atceflary  :  and 
upon  the  cafe  of  R.  v.  JUmf/m,  Ktly.  66,7,  he  was  ac- 
quitted. 8  Mod.  164:  12  Mtd,  629:  Yet  fee  12  Ma/. 
256  :— /W/j  //./we.  P.  C.  i.  c.  31.  §  46»  in  g 

Where  divers  rioters,  having  forcible  pofleffton  of  a 
houie,  afterwards  killed  the  perlon  whom  they  had  ejefted, 
as  he  was  endeavouring  in  the  night  forcibly  to  regain  the 
poffefiion,  and  to  fire  tbehwft,  they  were  adjudged  guilty 
©I  manflaughter  only,  notwiiMlancing  they  cii  the  raft 
in  maintenance  of  a  deliberate  injury  ;  perhaps  f.  r  this 
teafon.  becaufe  the  pet  fin  (lain  VHuJi  much  in  fault  htm/elf. 
J  ttwi.  P.  Ct  c.  47  :  Oom.  28  h  ti>  l\  C.  56. 


I      Eu:  if  iii  fuc:h,  or  any  other  quarrel,  whether  it  were? 

'  fudden  or  premeditated,  ajulliceof  peace,  con/lable  or 
watchman,  or  even  a  private  petfoo,  be  flain  in  endea- 
vouring to  keep  the  peace,  and  iuppref>  the  affray,  he 
who  kills  him  is  guilty  of  murder:  tor  notwithstanding 
it  was  not  his  primary  intention  to  commit  a  felony,  yet 
inafmuch  as  he  perfuls  in  a  lrfi  offence  with  fo  much  ob- 

'  llinacy  as  to  goon  in  it  to  the  hazard  of  the  lives  of  thole 
who  no  otherwife  offend  him,  but  by  doing  their  duty  in 
maintenance  of  the  law,  which  therefore  affords  them  its 
more  immediate  protection,  he  fcems  to  be  in  this  refpeft 
equally  criminal,  as  if  his  intention  had  bezn  to  commit 
a  felony.  1  Ha.  k.  P.  C.  t.  3  t .  §  48  :  H.  P.  C  45  :  Dalt, 
cap.  93  ;  3  Inji  52  :  /V  hn.  tb  2  2  /.Jf.  7  1  :  4.  Co.  40  i  :  9 
Co.  68  :  Ct+rn.  25.  Sceyv/.m. 

If  one  attack  another  to  rob  him,  and  by  the  refirtante 
of  the  party  kills  him,  this  is  munio;  ^hfi.^z  :  Dalt, 
344  A  perlon  itands  by  and  encourages  or  commands 
another  to  mtudo  a  man  ;  or  if  he  come  with  others  on 
purpofe  tokill  him,  and  Hand  by  while  the  other  perfon; 
commit  the  faft :  It  will  be  mm  da  in  them  all.  Plated. 
98  :  1 1  Rep.$.  And  if  two  or  more  penons  come  to- 
gether to  do  an  unlawful  aft,  as  to  beat  a  man,  rob  a  park, 
He.  and  one  of  them  kills  a  perfon,  this  is  murder  in  all 
prrfent,  aiding  or  a  (ailing,  or  that  were  ready  co  aid  and 
atlifl:  All  will  be  faid  to  intend  the  tnutdn.  3  hjl.  56: 
Daft.  347  :  //.  P.  C.  3 1 .  And  fuch  perfons  will  be 
judged  to  be  prefent  who  aie  in  the  fame  houfe,  though  in 
another  room,  or  in  the  fame  pari;,  although  half  a  mile 
off,  £3V .  U  P.  C.  47 :  Kel.  87,  1 1 6,  127.  See  tit.  Accrffnry. 

Several  perfons  having  confpired  to  enter  the  King's 
park,  and  to  hunt  and  tarry  away  deer,  xmth  dejign  of 
kilting  any  one  that  Jbould  opptfe  them  ;  though  the  keeper's 
fervant  bc^an  the  affault,  and  required  them  &rll  to  fund, 
whereupon  they  lied,  and  one  of  the  keeper**  men  dif- 
charged  a  piece  a;  them,  and  they  continued  tiicir  flight 
until  he  laid  violent  hands  upon  one  of  the  offenders,  and 
then,  and  not  befor/,  they  killed  one  of  the  keepe.'i  fer- 
vants,  this  was  held  to  be  mttrdei  ;  as  they  were  doing  an 
unlawful  aft,  the  law  implies  malice,  and  they  ought 
nor  to  have  lUd,  but  to  have  furrendered  thcmfelvcs. 

As.  to  (uch  killing,  as  happens  in  the  execution  of  an 
utilauful  action,  the  principal  motive  whereof  was  to  ojpjl 
a  t'>rn/  f,tjon;  it  fcems  clear,  that  if  a  mailer  maliciously 
intending  to  kill  another  t.»kc  his  fervants  with  him,  with- 
out  acquainting  them  with  (til  purpofe,  and  meet  his  ad- 
verury  *nJ  fight  with  him,  and  the  fervants  teeing  their 
m.tilcr  eng  «gcd  take  part  with  him,  and  ktil  the  other, 
they  are  guilty  of  manflaughter  only,  but  the  mailer  cf 
murder.  PI,  Com.  too,  101  a:  Ciom.  23:  Dalt,  tap,y)\\ 
H.P.  C.  51,  $2:  »  /M  P.  C.c.  31.  i,  49—  Though'if 
the  mailer  have  malice,  and  be  tells  his  fervants  of  ir, 
and  that  his  intention  Vt  to  kill  the  pUtf,  and  they  go 
with  the  mailer,  if  they  kill  another,  it  U  murder  both  ia 
mailer  and  fervanr.  /)>.  26  :  9  Rep.  66:  P/iiuJ.  too. 

And  therefore  it  follows  t\ fortiori,  that  if  a  man's 
fervant  or  friend,  or  even  a  ftrangcr,  coming  fuddenly, 
fee  him  fighting  with  another  and  fide  with  him,  an  J  kilt 
the  other  ;  or  feeing  his  fword  broken  lend  him  another, 
'  w  herewith  he  kills  the  other,  he  k  guilty  of  manilaughu  r 
only,  t  Hank.  P.  C.  c.  31.  §  50  :  Oom.  26  b  :  H.  P.  C. 
57  :  Datt.  rap.  94  :  1  Rcl.  Rey.  407,  408  ;  3  buhl.  ^06  : 
H.P.  C.  52. 
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Vet  in  this  very  cafe,  if  the  perfon  killed  were  a  bailiff, 
or  other  officer  of  jutlicc,  refilled  by  the  mailer,  ciV.  in 
due  execution  of  his  duty,  fuch  friend  or  fcrvant,  fde. 
arc  guilty  of  murder,  whether  ihey  knew  the  perfon 
lliin  were  an  officer  or  no!.  Kelyrge  67,  86,  87.  But 
perhaps  it  may  be  objected,  that  in  this  latt  cafe  there 
fcema  to  be  no  more  malice  than  in  the  former;  and  fuch 
third  perfon  being  wholly  ignorant  that  the  party  killed 
was  au  officer,  fcems  to  be  no  more  in  fault  than  if  he  had 
been  a  private  pcrion.  To  tins  it  may  be  anfwered,  that 
all  fighting  'i  highly  unlawful,  and  that  he  who  on  a 
fudden  feeing  pcrlons  engaged  in  it,  is  fo  far  from  en- 
deavouring to  part  them,  as  every  good  Subject  ought, 
that  he  takes  part  with  one  fide,  and  rights  in  the  quarrel, 
without  knowing  the  caufe  of  it,  (hews  a  high  contempt 
of  the  laws,  and  a  rcidincfs  to  break  through  them  on  a 
Inull  occalion,  ~nJ  mull  at  his  peril  take  heed  what  he 
•iocs :  and  confequenrly  might  perhaps  in  llricl  jutlice  be  ad- 
judged in  (he  foregoing  cafes  to  ad  with  malice,  which 
Jvib  mot  tiifimjt fig»\fj!  *  particular  ill-v/Ul  again/}  the  pcrfou 
ii!!c,lt  as  appeal*  by  many  of  the  above  mentioned  cafes; 
and  tho'  fu«*h  pe.i.ms  be  favoured  in  refped  of  the  fud- 
dennefs  of  the  cccUion  where  both  the  quarrel  and  the 
perfonsaic  piivate,  yet  he  mutt  not  exped  fuch  indul- 
gence, where  the  fight,  in  which  he  lo  rafhly  engages, 
was  begun  in  oppoiition  to  the  jutticc  of  the  nation,  and 
r.  perfon  happens  to  be  killed  thereby  w  ho  engaged  in 
maintenance  thereof,  and  on  that  account  is  under  its 
more  particular  care ;  and  it  may  be  juttjy  challenged, 
that  his  oppofers  be  made  examples  to  deter  others  from 
u  ining  in  fuch  unwarrantable  quarrels.  1  Sid.  t6o:  A'oy 
50  :  Pinv.  Con.  too. — See  1  Hawk.  P.  C.  c.  31.  §  5  1-53. 

But  if  a  man  feeing  another  arretted,  and  retrained 
from  his  liberty,  under  colour  of  a  '  prefs-warrant  or  civil 
procefj,c3V.  by  thofe  who  in  truth  have  no  fuch  authority, 
happen  to  kill  fuch  trefpaflcrs'  in  refcuing  the  perfon  op- 
prelTed,  he  lhall  be  adjudged  guilty  of  maniliughtcr  only, 
notwithfUnding  the  injured  perfon  fubmittcd  to  them, 
and  endeavoured  not  to  refcue  himfclf ;  and  the  perfon 
who  refcued  him,  did  not  know  that  he  was  illegally 
arretted  ;  for  fince  in  the  event  it  appears,  that  the  per- 
fons  lhin  ivere  trelpalicrs,  covering  their  violence  with  a 
Ibewof  juflice,  he  who  kills  them  is  indulged  by  the  law, 
which  in  thefe  cafes  judges  by  the  incuts  which  thofe  who 
engage  in  fuch  uuiawlui  actions  mutt  abide  at  their 
peril.  Kelynge  (.6,  157  :  Gem.  2?  <t,  Dent's  cafe  :  1  Hawk. 
P.C.  c.  31.  §  s+ — But  the  principle*  upon  which  this 
cafe  was  determined,  ate  very  tieganily  and  warmly  con- 
troverted by  Mr.  Jutticc  Fc/ur,  />.  315—318. 

There  were  two  men  iu  an  inner  chamber,  quarrelling, 
2nd  together  by  the  ears ;  a  brother  of  one  of  them 
Handing  at  the  door,  that  could  not  get  in,  cried  to 
his  brother  to  make  him  fure,  and  prefcntly  after  he  gave 
the  other  a  mortal  wound  ;  this  was  held  matfiaugbter  in 
him  that  flood  at  the  door.  Sbep.  Abr.  493. 

At  to  luch  killing  as  happ.ns  in  the  execution  of  an 
unlawful  action,  whereof  the  dirt  it  dtfign  was  19  tfeaptftom 
an  arttfi.  it  feems  to  be  agreed  that  whoever  kills  a  fherifF, 
or  any  of  his  officers,  in  the  lawful  execution  cf  civil  pro- 
cefs, as  on  arrelling  a  perfon  upon  a  capiat,  tec  is  guilty 
of  murder.  1  Hawk,  P.  C.  c.  31.  §  55  :  Dalt.  cap.  93  : 
H.  P.  C.  45  1  Com  24  a. 

Neither  is  it  any  excufc  to  fuch  a  perfon,  that  the 
procefs  was  erroneous,  (for  it  is  not  void  by  being  fo,) 


or  that  the  arrefl  was  in  the  night,  or  that  the  officer  did 
not  tell  him  for  what  caufe  he  arretted  him,  and  out  of 
what  court,  (which  is  not  ncceflary  when  prevented  by 
the  party's  refinance)  :  or  that  the  officer  did  not  (hew 
his  warrant,  which  he  is  not  bound  to  do  at  all,  if  he  be 
a  bailiff  commonly  known,  nor  without  a  demand,  if 
he  be  a  fpecial  one.  9  Co.  66,  68:  Cro.  Jac.  280,  486: 
6  Co.  68  4:  69*:  1  Ha-.vk.  P.  C.  c.  31.  §  56. 

Yet  the  killing  of  an  officer  in  fomc  cafes  will  be 
manflaughter  only  ;  as,  where  the  warrant  by  which  he 
ads  gives  him  no  authority  to  arreft  the  party;  as  where 
a  bailiff  arrefts  J.  S.  a  baronet,  who  never  was  knighted; 
by  force  of  a  warrant  to  arreft  J.  S.  knight.  1  Hawk.  P. 
C.r.  31.$.  57:  Go.Car.  372:  1  Jo,,.  346  :  12C0.49. 
So  where  a  good  warrant  n  executed  in  an  unlawful 
manner .  as  if  a  bailiff  be  kilicd  in  breaking  open  a  door 
or  window  to  arrell  a  man  ;  or  perhaps  if  he  arrefl  one 
on  a  Sunday  fince  fiat.  29  Cat .  2.  ca;.  7.  by  which  all 
fuch  ar.ells  are  made  unlawful.  H.  P,  C46:  1  Hawk. 
P.  C.  c.  31.  §  58. 

If  a  bailitf  is  killed  in  executing  a  lawful  warrant, 
it  is  murdtr :  Nor  is  it  any  excute  to  the  perfon,  that 
the  procefs  was  erroneous  ;  or  that  the  arrell  was  in  the 
night  ;  that  the  officer  did  not  tell  him  for  what  caufe 
he  arretted  him  ;  or  that  he  did  not  fhew  his  warrant,  C^e. 
being  a  bailiff  commonly  known.  9  68,  69  :  Go. 
Jac.  280,  4X6.  ttut  if  a  bailiff  who  is  not  executing  hi? 
office  is  kilicd,  it  is  not  martkr  ;  for  he  ought  to  be  duly 
executing  his  effice,  by  ferving  the  procefs  of  the  law, 
wherein  he  is  affilled  turn  [ittfiatt  Re^it  iff  Lefts.  Cr».  Cat. 
537:  2  hill.  Abr.  212.  Therefore  where  the  warrant 
by  which  he  ads  gives  him  no  authority  to  arrell  the 
party  ;  as  where  a  bailiff  arrells  a  wrong  perfon,  or  J. 
S.  a  baronet,  by  force  of  a  warrant  to  arrefl  J.  S.  knight; 
or  if  a  good  w  arrant  is  executed  in  an  unlawful  manner  ; 
JB  ii  a  bailitfbe  killed  in  breaking  open  a  door,  or  win- 
dow, to  arrell  a  man;  or  pcrhipj  if  he  arrell  one  on  a 
Sunday  ;  fince  the  fiat.  29  Car.  2.  c.  7,  by  which  all  fuch 
arrells  ire  made  unlawful,  and  he  is  fl-iin  :  malice  (hall  not 
be  itnpl  ed  to  make  it  murJt* ,  but  it  fhall  be  manflaughter 
only.  H.  P.  C.  46  :  Cro.  Cat.  372  :  12  Rep.  49 :  1  Hawk, 
c.  31.  §  58.  If  bailiffs  come  to  a  houfe  to  arrell  a  perfon, 
and  the  houfe  being  locked  they  attempt  to  breik  in, 
whereupon  the  ion  of  the  perfon  intended  to  be  arretted, 
fhoots  *nd  kills  one  of  them,  it  is  not  murder.  Jen-s  429  : 
Sec  Fojlo'i  Rer>.  135,  138.  zjo,  30s,  312.  318,  321." 

A  perfon  was  arretted,  and  another  not  knowing  the 
caufe  of  the  ftruggic,  but  feeing  fuords  drawn,  and  to 
prevent  mifchief,  came  and  defended  the  party  arretted, 
and  in  the  fcuffie  the  bailiff  was  killed  ;  it  was  refolvcd 
to  be  no  murder  in  the  perfon  doing  ir,  but  that  all  that 
were  prcfent  and  aflitting,  kmwtng  of  the  tsfttfi,  were 
principal  murJeren.  Kel.  86.  Though  it  has  been  held  in 
luch  a  cafe,  that  the  perfon  offending  n  guilty  of  murder, 
whether  he  knew  that  the  perfon  flain  were  an  officer  or 
not;  for  all  fighting  it  unlawful,  and  he  who,  feeing  per- 
fons  engaged  in  it,  takes  part  with  one  fide,  and  rights  in 
the  quarrel  ivitlmut  innving  the  cauje  <f  //,  efpecia-Iy 
where  the  fight  is  begun  in  oppoiition  to  the  jutttccof  the 
nation,  mews  a  reaoincfs  to  break  through  rhc  laws  on  a 
(mall  ocenfion,  and  mull  at  his  peril  take  heed  what  he 
doth.  \  Sid.  1 60:  #^50.  Steatite. 

As  to  luch  killing  as  happens  in  the  execution  of  an 
unlawful a/JtTti,  whereof  tin  principal put pofe-Kas  to  u/urpati 
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illegal  authtrilj  \  it  Teems  clear,  thai  !f  perfons  take  upon 
ihem  to  put  cihm  to  death,  ckh*r  by  virtue  of  a  new 
commiujou  wholly  or.known  loourlnws,  or  by  virtue  of 
an  unknown  jurifriiaion,  which  cltarly  extends  not  to 
cafes  of  this  nature ;  as  if  the  court  of  Commofl  Pleas 
caufe  a  man  to  be  executed  for  treafon  or  felony  ;  or  the 
Court  Mart ial ,  in  time  of  peace,  put  a  man  to  death  by 
(he  martial  law,  both  the  judges  snd  officers  are  guilty 
of  murder*  1  Hawk.  P.  G.  c .  3 1 .  §  59 :  H.  P.  6\  46, 

But  where  perfon*  act  by  virtue  of  n  cotnmiilion,  which, 
if  it  were  flrictly  regular,  would  uu  ioubt?dly  give  them 
full  authority,  but  which  happens  to  be  defective  only  in 
fomc  point  of  fort/it  it  feems  that  they  arc  no  way  crimi- 
nal. 1  Kwk.  P.  C.  c.  31.  $  60, 

As  to  fjch  killing  gg  happens  in  the  execution  of  an 
unlawful  action,  where  ni  mijthirf  w  wtaAtd  at  nil,  it 
is  faid,  that  if  a  perfon  happen  to  occafton  the  death  of 
another,  in  doing  any  idle  wanton  action,  which  cannot 
but  be  attended  with  the  manifett  danger  of  fomc  other  \ 
as  by  riding  with  a  horfc  known  to  be  uied  to  kick  among 
a  multitude  of  people,  by  which  he  means  no  more  than 
to  divert  himfeLfby  putting  them  in  a  fright,  he  h  guilty 
of  murder.  1  Hawk.  £7. 

It  has  been  already  mentioned  to  have  been  anciently 
holden,  that  if  a  perfon  not  duly  authorized  to  be  a 
phyfician  or  furgeon,  undertake  a  cere,  and  the  patient 
die  under  his  hand*  he  is  guilty  of  felony  ;  but  in  as 
much  as  the  books  wherein  this  opinion  is  ho  Id  en  were 
written  before  the  llatnie  of  23  H.  3-  ^  t,  which  firft  ex- 
cluded fuch  felonious  killing,  as  may  be  called' --!,./  'gj 
tnt*rtitt' w  tnalict  prfperje,  from  the  benefit  of  clergy,  ic 
may  be  well  qucltioned,  whether  fuch  killing  flutl  be 
ftid  to  be  of  malice  prepenfe,  within  the  intent  of  that 
ftatulc;  however,  it  is  certainly  highly  rafti  aid  prc- 
fumptuoos  for  unfkilfui  perfons  to  undertake  matters 
of  mis  nature;  and  indeed  the  law  cannot  be  well  too 
revere  in  this  cafe,  in  order  to  deter  ignorant  people  from 
endeavouring  to  get  a  livelihood  by  iuch  pradicc,  which 
cannot  be  followed  without  the  in  an  i  fell  hazard  of  rhe 
lives  of  thefc  who  have  to  do  with  them:  but  fu rely 
the  charitable  endeavours  of  thofe  gentlemen  who  ftody 
to  qualify  themfcives  to  give  advice  of  this  kind,  in  order 
to  alJtlt  their  poor  neighbours,  can  by  no  means  deferve 
fo  fevcre  a  ccnUruction  from  their  happening  to  fall  into 
fjme  miliakes  in  their  pre  fcript  ions,  from  which  the  mnft 
learned  ar.d  cxperiencec  cannot  always  be  fecore.  1  Hawk-, 
P.C.  r,  3 1,  §  6a  :  S.  P.  C-  16  b  :  Pah.  jz  6  ;  Crtm.  27  : 
43  Ed.  3.  33  b  :  Fiiz„  CVav.  1 03  :  See  DaU.  tap.  93, 

It  were  tndlcfs  to  go  through  all  thecafei  of  Homicide 
which  have  been  adjudged  either exprefsly  or  impliedly, 
malicious :  the  above  therefore  may  Jufticc  as  a  pretty 
ample  fpecimen :  and  we  may  take  it  for  a  general  rule 
that  ail  Homicide  is  malicious,  and  of  coorfe  amounts 
to  murder,  unlefs  where,  I.  jupfind  by  the  command  or 
permiJu^n  of  the  law  ;  2.  exevfed on  the  account  of  acci- 
dent Of  fclf-prefervatioo  ;  or  3*  (dl&jiattd  into  man- 
daughter,  by  being  either  the  involuntary  conlequence 
of  fome  ail,  not  ftrictly  lawful,  or  (if  voluntary)  occa- 
sioned by  Jo  me  fudden  and  fufii:iently  violent  provoca- 
tion. And  all  thefe  circumflanccs  of  jufrification,  e.v- 
cufe,  or  alleviation,  it  is  incumbent  upon  the  ^rifoner 
to  make  our,  to  the  fatisfaction  of  the  court  and  jury  t 
the  latter  of  whom  are  to  decide  whether  the  circum- 
Aances  alleged  are  praved  to  have  actually  exited  ;  the 
frrmer,  how  fur  ihey  extend  to  take  away  or  mitigate  the 


guilt.  For  all  Homicide  is  prefumed  ro  be  malicious, 
until  the  contrary  appeareth  upon  evidence.         25  j, 

The  ptfxrjhtneut  of  murder,  and  that  of  mafiflaughter 
were  formerly  one  and  the  fame  ;  both  having  the  bene- 
fit of  clergy  :  fo  that  none  but  unlearned  psrfocs,  who 
tcalt  knew  she  guilt  of  ir,  were  put  to  death  for  this 
enormous  crime.  1  Hal.  P.  C.  450.  But  by  feverat  fta- 
tutes  the  benefit  of  clergy  is  taken  away  from  mur- 
derers through  malice  prepenfe,  their  abettor*,  procuTtrrjT 
and  councilors.  See  Stan.  13  Hat.  8.  c.  i  l  l  l  Ed.  6, 
{.  iz  :  4^  5  P.  &M.  e.  4.  And  i\t.  Clergy,  Sim 

The  Principal  in  murder  is  therefore  now  ouiled  of 
clergy  iit  all  t  ares,  and  the  Acceffary  brfart  is  alto  ...utteJ  of 
clergy  in  ail  cafes,  but  the  Acreffary  afur  is  in  no  c;j.fe 
oulVed  of  clergy,  a  H-i&t  M.  344. 

In  atrocious  cafes,  it  wa»  frequently  ufual  for  thecourt 
to  dlreft  1  he  murderer,  after  execution  to  be  hung  upon 
a  ^ibbe;  in  chains  near  the  place  where  the  fad  was  com- 
mitted: bat  thts  was  no  part  of  the  legal  judgment; 
and  (he  like  is  Hill  fometimes  praclifeJ  in  the  cafe  of  no- 
torious thieves.  But  now  in  Ettglartdt  k  is  enaftcd  by 
fiat.  25  Gc9. 2,  c-*37,  that  the  Judge  before  whom  any 
perfon  ii  found  guilty  of  wilful  murder,  mail  pronounce 
lentcnce  immediately  after  conviction, unlefa  he  fees  caufe 
to  poll  pone  it;  and  Ibali  in  palling  fentence  direct  him  to 
be  executed  on  the  next  day  but  one  (unlefs  the  fame 
mail  be  Sunday^  and  then  on  the  Monday  following)  and 
that  his  body  be  delivered  to  the  fnrgeons  to  be  directed 
and  anatomized  ;  and  that  the  judge  may  direct  his  body 
to  be  afterwards  hung  in  chains,  but  in  no  wife  to  be 
buried  without  dillcclton.  See  Fo/l.  ;oy.  And  daring 
the  fhort  but  awful  interval  between  fentence  and  execu  - 
lion  the  prifbner  (hall  be  kept  alone,  and  fullaincd  only 
with  bread  and  water.  But  a  power  \i  allowed  to  the 
Judge  upon  good  and  fufricient  caufe  to  refpiie  the  execu- 
tion and  reia*  the  other  fftftrainrj  of  the  aft.    See  tit. 

At  a  meeting  of  the  judges  to  confider  of  this  aft 
there  was  fomc  doubt  whether  hilmgxitg  in  <(>a:ns  might 
ever  be  made  part  of  tbt  featttitd^  but  On  debate  it  was 
agreed  by  nine  judges,  that  in  all  cafes  within  the  ac\ 
the  judgment  for  dffiffivg  and  tawfomiz-iHg  er,fy  fhould 
be  par  t  t*f  the Jentencr^  and  if  it  fhnuld  he  thought  advlfc- 
able,  the  judge  might  nftxiicinh  direct  the  banging 
in  chains  by  fpecial  wdtr  to  the  thcriJT,  purfuant  to  the 
power  given  by  the  act.  Po/l.  107. 

4.  By  the  Roman  law  Patricide,  or  the  murder  of  one's 
parents  or  children,  was  puniibed  in  a  much  fevcrcr 
manner  than  any  other  kind  of  Homicide*  But  ths 
Eltglijb  laws  treat  it  no  otherwife  than  as  fimole  murder, 
unlefs  the  child  was  alfo  the  fervant  of  his  parent  •  pro- 
bably under  the  idea  of  r^e  impouibiliry  of  committing 
fo  enormous  a  crime. 

But  though  the  breach  of  natur.1l  relation  is  un- 
obferved,  yet  the  breach  of  civil  or  eccieftatitcal  connec- 
tions, when  coupled  with  murder  denominates  it  a  new 
offence,  no  lefs  than  a  fpecies  of  treafou,  caffed  p&wa 
frodiirttW  I'dif  T'rmjln  :  which  is  however  tiothing  eife  but 
an  aggravated  degree  of  murder  ;  although,  on  account 
of  the  violation  of  private  allegiance,  it  is  ftjgmatizeti 
as  an  infeiic-r  fpecies  of  treafon.  And  thusj  in  the  an- 
tient  Gothic  conftitntion,  we  find  the  breach  both  of  na- 
tural and  civil  relations  ranked  in  the  fame  clafs  with* 
crimes  againft  the  State  and  Sovereign. : 


HOMICIDE. 
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PeTtT  Tl*A*o»,  according  to  the/?/!'.  *$  R.  tt 
may  happen  three  ways:  by  a  fervanr  killing  hi*  maRer, 
a  wife  herhufkmd,  rr  an  eede  Haiti  cat  perfon  tenner  fe- 
eular  or  regular,)  hi*  fuperior,  to  whom  he  owes  faith 
nnJ  obedience.  A  fiervant  who  hilU  his  mallrr  whom 
he  h^s  left  upon  a  grudge  conceived  againfl  him  during 
hi<  ft  i  vice,  is  pulley  of  pent  tn-trbn,  fi»r  flu-  train  mm 
intention  was  hatched  while  the  relation  fubfuled  bctivpcn 

'  them,  and  this  is  only  an  execution  uf  in  it  intention. 
i  fh*L  P.C.  89:  t  HW.  P,  C.  3 So.  So  if  a  wife  be 
divorced  «  wr*/*  et  ihw^  Hilt  the  -pitcufttm  mutrimnii  fub- 
fUb  ;  and  if  fhc  kilts  fuch  divorced  hu&and,  fhc  is  a 
t  aitref*.  I  H&L  P.  C,  3S  I. 

A  wife  divorced  ttJutttftt'to  ''/.>;■;  rv.r,  is  ft  ill  within 

thi*  law,  becaufc  ;he  bond  of  matrimony  is  not  ihcreby 
dilToived,  and  ihe  may  again  lay/fully  cohabit  with  her 
h  u  (band .  Butadi  voree  r aufa  ct*fanjr*iiiitat'i  t  vej  f»e  cm  ■ 
irtUf£tt  entirtly  dif&fees  cjtv  nuptial  tie,  and  annihilates 
the  very  character  of  wife, — Therefore  a  wife  At  fxtlt 
only,  and  not  Ue  fttrn  cannot  commit  this-  crime,  for  flic 
has  rro  lawful  lord  to  whom  the  owei  fubjeciicn  and  cbe- 
dience — Neither  can  a  hufband  bcr  guilty  or  this  crime 
by  killing  hi*  vti  tc  tie  Jure,  for  there  U  no  reciprocity  of 

.  obedience  and  fubjection. — LeacbU  Mawi.  P.  C.  i.  c. 

A  clergyman  is  undcrftood  to  owe  canonical  obedience 
co  the  bifhop  who  ordained  himj  to  him  in  whofe  dioccfc 
he  i;  beneficed,  and  a  Kb  to  the  metropolitan  of  fuch  fuf- 
fragan  or  dioccfan  bifliop  ;  and  therefore  to  kill  any  of 
rhefe  is  petit  treafon.  1  Hal.  P,  C.  381 .  A^  to  the  relr, 
whatever  has  been  (aid,  or  remain*  to  be  obferved,  with 
rcfpecl  to  wilful  murder,  is  alio  applicable  to  the  crime 
of  petit  treafon,.  which  is  no  other  than  murder  in  It's 
molt  odious  degree:  except  that  the  trial  mall  be  as  in 
eafej  r>f  high  treafon,  before  the  improvements  therein 
made  by  ihe  Itatutes  of  William  Ftjl,  337.  But  a  per- 
fan  indited  of  petit  treafon  may  be  acquitted  t  hereof, 
and  found  guilty  of  roanflaughter  or  murder.  Fo/t*  106  : 
i  Hat,  C.  378  :  2  Hal  P.  C.  184  ;  and  in  fuch  cafe  it 
fhouEd  fcem  that  fttH  wi  toe  lies  are  not  necefiary,  as  in 
cafe  of  petit  treafon  they  are.  Which  crime  is  alfo 
dill  i  ngui  Ihe  d  from  murder  in  it's  punilhtnent.  4  CWw. 

An  appeal  of  death  will  lie,  ana  sutcrfwtt  acqait  or 
a  ti  en  in  jn  murder  is  a  good  bar,  in  petit  ireafon;  and 
t  awveitf*  2  Hak  246,  233  :  3  fvff*  213.  Ji  is  included 
in  a  pai  Jon  under  the  name  ol  murder.  1  Hal.  378  And 
ilic  offender  may  be  vtdi&ed  either  for  petit  trealon,  mur- 
der or  manslaughter,  and  tried  and  found  guilty  on  fuch 
indiclmenr,  of  cither  of  thofe  crimes  respectively,  ac- 
cording as  the  c.iic  rn:-y  Appear  upon  the  evidence.  1  Hal. 
37$;  i'ujli*  326  —  But  if  the  profecutor  be  apprifed  of 
the  real  cafe,  he  ought  to  adapt  the  bill  to  the  truth  of;  lie 
fail.  Fv/l.  404*  316-  For  though  the  offences  are  10  mcft 
{  urpofes  coniidrred  as  fubfbntialjy  the  fame,  yet  therein 
as  we  have  fcen',  fome  difference  with  regard  to  the  judg- 
ment ;  and  alfo  a  very  material  one  with  regard  to  the 
irili  Fuji.  327  — On  ihe  trial  the  prifoner  is  entitled  to 
a  peremptory  challenge  of  thirty  fi+i  Fuji.  327..— Two 
wiEneJTcsT  it  is  alfo  positively  Hated,  by  Fo/rer,  are  required 
f>u;h  on  ihe  indictment  and  at  the  trial.  Fiji*  337  :  Sec 
1  Sii,  6.  c .  1  z  •  Aud  the  Jim.  5  Ot1  6  EiL  6»  f.  1 1 ,  by 
general  words  extending  to  all  ireafons,  requiretli  that 


1  ihe  wjtn^s,  /^/™^  fhall  beeifamtned  in  pfrfon  upon 
I  ihe  trial  in  opEn  court.    Depnftiioni  therefore  taken  be- 
I  f'nre  the  coroner,  or  informations  taken  by  a  jdlice  of 
the  peace,  are  not  evidence  whereon  to  ground  a  con- 
viction of  petty  treafon,  if  the  party  be  living,  thnur^Fi 
un,  ?j!e  D  'r  iw ■•.  o  kep-  out  of  the  way  by  the  prifoner, 
or  his  procurement.  Fa/!.  337.  tiia/at,  t  &2P.&M 
'  e»  n  J  1         3^?  :  2  Hah  2^4. 

The  punilhment  of  petit  treafon,  in  a  man.  is  to  be 
j  drawn  and  hanged,  and  in  a  woman  was  formerly  to  be 
]  drawn  and  burned,  but  which  latter  fentence  if  now 
i  changed  to  hanging  by  JI>it.  $oGto.  3.  r.  48.  See  iitle 
JuJjrmtnt  in  eritmrtat  tmfe?*   l^erfon*  guilty  of  petit  treafon 
were  tirfl  debarred  the  benefit:  of  clergy  by  flnt,  12/^7. 
[r.7,   which  has  been  fincc  extended  to  their  aiders 
abettors,  and  councilors,  by  fait.  %%  Hen.  S.  c.  1  :  4  y  j 
P.  &  J/.  ^,4.  Sec  title  C'/r«y  iifttr/r  e/\ 

HOMlNATrO.  Dcxttfcftiy,  (it.  Tfert  bam  plan  Mmanxi 
tic  Ri/cat. — The  moflcring  of  men  ;  atfo  the  doing  of  ho- 
mage. Cfrwi-ii  i;iit,  I7Z7- 

TiOMINE  c apt \>  r w  With ernamiom.  A  wri:  to 
take  him  that  hath  taken  any  bondman  or  woman,  and 
led  him  or  her 'out  of  the  country  t  Co  that  he  or  (be  can- 
not be  rtpitvstJ  aciording  to  law,  Reg.  Qrsg,  fd.yy. 
See  this  Djft  'it.  tru'itr/nim* 

HOMlNli  Klj&kkdo  ao  cusTorjitKrjAM  i»eciam 
ssoti.ui  fRo  WfiRCATQRiHUfc  eoiti.  A  writ  direcled. 
to  a  corporation,  for  the  choice  of  a  new  perfon  to  keep 
one  part  of  the  feJ  appointed  for  Stetuitt  merchant t  when 
a  former  is  dead,  according  to  the  ftaiute  of  A&M-Rur~ 
ntL  Rtft.  Orig*  178, 

HOMINE  RF.fLiiciANDo.  A  writ  to  Lvut  a  man  out 
]  of  prifon:  F,  N.B./sL  6:        Qrift/U  77, 

Thi*  writ  lies  where  a  perfon  n  in  prifon,  {not  by 
fpecial  commandment  of  the  King,  or  h\$  Judge*,  or  for 
I  any  crime  or  caufe  irreplevifable,)  directed  to  the  (her iff 
to  caufe  him  to  be  rrj>trvif/£;  in  the  fame  manner  thai 
chattels  taken  in  diitrefs  may  be  replevied  ;  and  if  the 
per  Ion  be  conveyed,  out  of  the  fhtrjfPs  jurii 'diction*  he 
may  return,  that  the  defendant  hath  tfkincd  the  plaintiff Ji 
body,  fo  that  he  cannot  deliver  him  ;  then  the  ptatatiff 
mail  have  a  tttfdm  ni  &itb*rntm  to  take  the  defendant's 
body,  and  keep  him  without  bailor  mainpiive  till  he 
produces  the  party.  3  Csmirt.  129.  c.  S.  And  if  the 
flier::!  leium  mm  tj}  in<vt*tzts  in  that  writ  a^ainit  the  body, 
the  plaintiff  iltall  have  a  tafias  again  ft:  the  defendant's 
goods,  Ctfc,  F.  N.  B*  66  :  New  Nat.  Br.  t$t,  152 

Where  one  takes  away  fecreily,  or  keeps  in  his  cuftody 
another  man  again.l  his  will,  upon  oath  made  thereof,  and 
a  petition  to  the  Lord  Chancellor,  he  will  grant  a  writ  of 
ttp}rgia>ifa:iaxj  with  an  ahas  and  pfarifj,  upon  %vhich  the 
fhcriff  returns  an  ,/f^.r;,j.  and  thereupon  iiTue*  out  a 
rafitfi  in  withernam :  and  when  the  party  is  taken,  ihe 
fheriiT  cannot  take  bail  for  him  ;  but  the  court  wh;re  the 
writ  is  returnable  may,  if  they  think  fit,  grant  a  haheai 
eorpui  to  the  fheriff  to  brir>g  him  into  court  and  bail  him. 
a  Lilt.  13. 


Jn 


Hn 


mt*t  ttphgmmk  it  hath  been  adjudged,  that  it 
doth  not  differ  from  a  common  rtphvint  on  whi:h  the 
Iheriff  mult  return  a  thiibtrari  or  an  cxtufe  why  he 
doth  not:  thai  where  he  cannot  make  deliverame,  if  he 
return  an  tkngatutj  the  defendant  is  not  concluded  by  that 

return 
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return  to  plod  mi  tepti :  sad  after  the  f*inn  i  f  an  [ 
gains,  6n J  A  capias  :>t  nvi,'fj*ri-vttt  -f  tfjn  drf  - 1  i.  .  i{  plead* 
this  plea,  He  Hull  be  bailed,  fur  the  -sjith^r.m  is  no  exe* 
Cution  ;  and  alter  a  defendant  U  bailed  upon  the 
ra^rVrj  n?  ivttbtrtttm,  there  may  be  a  new  '.vit^^am 
again  it  h?iji.  And  it  was  held,  ilia"  in  gMwrM/wj* 
ftw^j  aftrr  an  fft&spt/iti  returned*  if  the  defendant  comet 
in  gntitf}  and  ca1!*  fur  a  declarauoa,  and  uleadj  so*  .  r, 
he  dull  not  be  obliged  to  give  bail,  bir  it  lie  come  in 
upon  the.  return  of  the  cap':est  ho  mull  give  bail,  a,id 
feall  nut  be  admired  to  is  till  he  call  for  ft  declaration, 
and  plead  not  ft^/r.  a  Sa/.e.  381, 

The  (hcritt"  returned  an  tkn£trt>rt  in  a  fornixe  rtptegi'iti  ht 
and  then  a  cflf>hn  fa lathtraam  went  fbvih  ;  afterwards  die 
dHendimt,  l>.n  .  rt  entered  an  appearance,  move  J  U~r  a 
JhtcrjitLai  to  1  he  •a.'U'  nuant ,  and  effrjed  10  plead  ittticep;'t\ 
which  was  cpp->fcdT  unlefv  he  would  give  btil  to  dclb-.r 
the  perfoo»  ifi  cafe  ihe  ifluc  was  fcurd  a^inll  hira  : 
though  it  was  ruled,  th:u  if  jnv  property  bad  been, 
pleaded  in  the  party  then  the-  c^cudant  ought  to  tuvc 
bail  to  deliver  him  ;  bat  it;  fay*  b)»  hat",  net  rhc  pen 
ar.i  therefore  w«  c^jf  is  a  proper  plea;  !  be  ibftfi 
put  in  bail  to  appear  ett  dlein  firm.  In  tfcis  cafe  the  t-e- 
lendant  (hall  nor  be  compelled  to  ...  t  J* tm^a  \  and  a 
fuftrfttitiis  was  granted  to  the  inithtrnuto  See  \  MA.  183, 
A  Ixsmine  rtpltgiaitdtt  cannot  be  brought  either  by  the 
wife  herfvlf,  or  by  her  pr&chtin  etij  igaliift  her  hulb^r.d  ; 
and  (he  nature  and  proceeding*  io  the  writ  fijew  it  to  be* 
fo,  Cb.  Ptt  c.  49  z« 

This  writ  is  itowfeldom  ufed  to  deliver  a  per  fan  r  ut  of 
cuflody,  being  fu  per  fed  ed  by  the  more  bent  tic  lai  eflctU 
of  the  writ  of  Hal'tm  Corpus.  See  that  title, 

HOMINES ;  A  term  applied  to  a  fort  of  ftudatory  te- 
nants., who  claimed  a  privsit^e  of  having  their  eaufes 
and  perfons  tried  only  in  the  court  of  their  lord ;  and 
when  GtrtarJ  Canvilt  Anm  5  R,  l,  was  charged  with 
treason  and  other  rrii  (demeanor*,  he  pleaded  that  he  was 
Hmo  Ornish  ynban^  {3  c  and  woukl  ft-ind  to  the  law 

HOftdlPLAGIUM ;  Is  ufed  in  the  hivs  of  /for,  1. 
tap.  So,  fcr  the  maiming  a  man.  St  qtdi  tn  thme  i/r^  <tmtt 
Reg  iJHtrit  butttcititttm  w/  homi  plagium, 

ilOMO-    Th:s  word  include*  both  man  and 


wom^n,  in  a  la 


HOMSTALK.  A  hcme-iUJl,  &  roanfidn-hiouft;  Aa 
in  a  charier  granted  about  the  5  iV.  I.  Coiu.-jY. 

HON D-HAB END,  See Ho*&&aie*4f.  hallo  fignl- 
fHcs  the  right  which  the  lord  hath  of  determining  the  of- 
fence  in  hrs  .court. 

HONEY,  Ail  veflclt  of  honey  are  to  be  marked  with 
the  name  of  the  owner,  and  be  of  a  deitain  content, 
ti  ..  t it  pciuiiie^i  and  if  any  hwy  fold>  be  corrupted  with 
any  deceitful  mixture,  the  felier  ft*! I  forfeit  the  bottiYt 
Sec  Stot.  2*         c,  8* 

HONOUR,  Is,  beftdes  the  genera!  v. unification,  ufed 
efpccially  for  the  more  nolle  fort  cl  &tignkrtut  on  w  hicii 
other  inferior  Lordihips  qr  Wanori  atpend.  by  perform- 
ance of  fome  cuttctms  or  fervices  to  thrTe  who  are  lords  of 
them;  (though  anciently  btmr  and  barenia  flgnliied  the 
fame  thing  )  See  S'thnun,  in  v.  Matin  The  jnanner  of 
croting  trcfe  f/twrns  by  aft  ot  pariiamenr,  may  in  part 
be  collected  oiit  of  the  ftatute  of  53  Htn.  B+  u.  37,  3d. 

in  the  early  tiinei  of  our  legal  conilitution.  Ojc  Iking** 
greater  barWsT  who  b^d  a  large  ex:cnt  of  terriwry  held 
under  the  crown ,  granied  out  frequently  fmailei  miiori 

Vol,  I, 


to  inferior  perfons  to  be  hoiden  of  themfclvej;  wYl  h 
do  now  tlierofwfe  continue  jo  hn  notden  under  a  fuperior 
lord,  who  if  called  in  fuch  CAt'e*  the  lord  paramount  ovee 
all  thefe  manors:  and  his  kUnory  i^  frequently  termed 
an  Hutar,  not  a  manors  tft\edaliy  if  it  hath  Uelongcd  to 
an  ancient  tVod-s!  biron,  or  hath  at  any  time  been  in  the 
hands  of  ih-tr.  wn.  z  9t-         See  title 

An  Honour  ought  to  count!  of  land^  Jibcrticj,  and 
fran'hiiiH.  I  BvJfl.  197  ;  2  jz^  L  48.  An  J  it  is  the 
moll  net  !s  feignio^y.  Co.  Lit,  to8  a.  One  or  mote 
manors  m:>ybe  uarcd  of  an  Ilonnuf.  z  P.st  73,  I.  4c.  So 
a  fort-it  jotav  bt  t:p pendant  to  it.  z  R.L  7^./.  3^ 

An  8ms*r  oiigmiAW  dull  be  ere  red  by  the  EW. 
Co  Ut.toin.  Lvery  Hahvi  mult  be  hoiden  ot  the 
Kitri.  fi,  1  Btif.  195.  And  if  it  be  niTinned,  or  grafted 
over  to  ancihcr}  it  thaJI  i>  ^'  b«  h^iJtn  of  a  Su'r.jcit.  Var 
it  may  «,'-in,-:d  by  l  ie  limg  r»-  a  SuLJcvi.  A  •..  n 
tttayctatni  an  fianwr  by  gr*nt»  or  hy  pr-^^  ri^j'.i  .n.  I'u: 
tne  King  at  this  day  cannot  n?*lte  ftn  £fes*i  by  ^rarsc, 
without  an  aci  o|  j>/.rii.tment.  1  JJn..  t<J^j  i</b:  d\ 
Lit,  108  A.  See:C>znf/f  title Upipqri- 

The  folk/wing  ii  a  lit!  of  H<hv^i  *ii\\i  n  the  reafm, 
4&t4bHtt  fby  S.w.      //.  S,  r.  37  J  v/jW*.  (forftitrty 
}'/  flJ<j,)  An.xJth  ("ice         s&t'gAitHvy.  Balotitr,  Berk- 
ha>nf}e-tii+  ti-frJiiu,  fi^toi&i  G&flU,  &  v/A  n^X  oitf,  Baiftetbie^ 

Cluh,  C'-rit'  »wrbt  Lt.A--#tcnik,  C*rrtiayl:r  Cmr.Auut^  C/ir- 
iJLrettk .  Cliff*rd  C'tijllc,  Cbijn^  Cat  mm  ihtu^  and  L'erJigttVy 
Dmnht£tt»  Cijtte,  (Wy  fiat  3;  Ji.H.  c.  i3,) — DuM*j,  and 
Jjfov.tf  Gj/tit,  £w,  and  rramui, 

T  ie  £fe*4«/  Of  mi  J  *K/}  Gyttawicb,  Gfomo> pa*, 
Clc-i.  Ur,  GrtntmtJitiL  G^wer,t  (Jhi/:oj!,  [oy  pat.  33^8, 
r.  3 !> , J— 'Hngtina,  Humfrii"*  C>uttf  {hyji.rt.  31  H.  B,  c,  c,) 
— Hvft/it:,  Afe  ( i  n  //.v « »*0jV<  )  f/cr<i  faw*fdm~ 
Cattle*  HfitfiViti  and  Hanon,  Latt.atfo*,  Lihti>iuy  L<Utjicrt 
Levc;ttt  Htmilty,  K'{*s#m  u+™  Uultt  fby yM/.  37^8. 

C  I  8.) — Kit:g:cnt  and  Fa  Miu^bnin, 

The  HcnoHt  of  Mwf£c<>it'r,  Mi  "  v,  MiAdlthamj  and 
MaiJ/hnt,  Nt>rtirjg}>Gmt  ff*tst/b  1  or  AViu^W,  Ooibamptmf 
St.  Qf:tb,  [oy  flat.  }7  //.8.  t,  iS,) — 

The  i&tfw  of  PfimptM,  Ptvctrl,  PieJhtittg%  Rahigb, 
RidwrtPt  Cqftk*  Stiffen  Strfyj,  tyrigal,  7lMH,  Trcptm* 

ftFttITottie/}i  'toaaj,  Tamivtvt't. 

The  ^fiw xd  0 f  0 7j wrei  // Wfi V,  // . (by 

^ii*.   37       i.       1 8.)  —  Wmdfet    telrtrtgiiyy  U>hir*Wtittitt 

(in  2»r^jf'e)  Wtrki  W bitch u%rtht  and  fFttrsekiit,  tt'tbltyy 
and  Tutl'tity* 

The.-&iQ£  granted,  to  a  Subject  a  great  niunor,  calh:d 
an  H,!rtur,  and  pi) fed  it  by  tne  name  of  f.rr,  and 

well.         277.^'  9 <j. 

k  iv  i[h  gal  10  purchafc  ia^r  {as  a  dukedom)  for  mo- 
ney. 5.  See  Ptttt. 

At  this  day  the  Earl  of  ArmtAti  only  hath  his  Earldom 
by  prefcriotion,  the  beginning  uf  which  is  not  within  ih« 
memory  cf  any  one;  {o  that  his  fiafldom  i«  (he  mr :: 
cieni  in  the  rcalni.  I  1^6  — Sec  title  Pan* 

R^NOtJR-GOtJRTS,  Arr  courts  held  w-ithio 
tm*unt  or  manors  laA  noticed,  mentioned  in  tfie  JfitjiL  5  - 
tfa.^  cap.  37,  There  is  alfo  *  LV'  til  ttie 

jEW  Marfljul  tf  Eti»latitlf  &c.  whik  ti  deterttiiaei  ^l.il p  li 1 4  > 
concerning  precedency  and  pt>itits  of  Jhuaar.  a/£i<svjf. 
y.  t,'.  This  tourt  of  HeKnui  t  which  it  3  10  r*ert:i^j  to 
uj  juliice  tu  Hoahliy  is  a  court  by  y rtJlnpTton,  and 
ha*  a  prifon  bclrujging  to  it,  called  the  ft  V;j  Lym  in 
$evt$j*watk'  z  A"  7.  «J5»    Sc<  title  Cm*  pJ  (ikhi&hy 
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ftONOURARY  (or  HONORARY)  FEUDS,  Are 
titles  of  nobility,  descendible  to  (he  tided  fon  in  cxclu- 
fjon  of  ail  the  roll,  bee  tide  Tenures. 

HONOURARY  SERVICES,  Arc  thofe  that  arc  in- 
cident to  the  tenure  of  timid  Sergeanty,  and  commonly 
annexed  to  fome  b?nonr.  Stat.  1 1  Car.  z.  zq. 

HON1FONGENETHEF.  Cu>n  «P#W  din  titer** 
tibitt  tantummcifa  hontfongenethef  mi  hi  rctento.-—Cbarta 
tf'il.  Cctnitis  Matrfialfci.    In  Mm.  Angl.  I  far.  ft.  724.. 

This  fhoutd  have  been  written  bondfungenetbef,  and 
fr;nific5  a  tbitf,  taken  with  bondbabeid,  1.  c.  having  the 
thing  llolsn  iu  his  hand.  Co-well. — Sec  Backbaind. 

HOPCON,  Signifies  a  valley,  in  Dome/day  Book  ;  fodo 
bope,  baivgb  and  bvwgb.  Cov.rll.  edit.  17 27. 

HOPS  AND  HOt*  BINDS.  Penalty  on  importing  or 
uling  corrupt  hops,  flat.  x'Jac.  i.e.  |3 — Nu  bitter  to 
be  uied  in  brewing  but  hops.AV^/.  9  Ann  c.  \  z.  $  24. — No 
hops  to  be  imported  into  Ireland  from  other  parts  but 
Great  Britain,  Stat.  5  G.  2.  c .  9. — Landing  foreign  hops  be- 
fore duty  paid,  hop*  to  be  burni,  and  Ihip  foifeited,  Star. 
7  Geo.  2.  c.  19. — Penalty  on  fophi llicatin^  hops,  7  Geo.  2 
r.  19. yk?.  z. — Cutting  hop-binds,  10  Gn.  z.  c  xz.ftfi. 
4. — Bv  St.tr.  6  Geo.  2.  c.  37.  /<<£7.6,  Unlawfully  and  ma- 
licioufly  cutting  hop-binds  is  made  felony  without  brne- 
fit  of  clergy. —  The  duty  upon  hops  is  a  branch  of  the 
Exctie  and  regulated  by  many  fiats,  made  for  the  purpofe. 

HORA  AURORA,  The  morning  bell,  or  what  we 
now  call  the  four  o'clock  bell,  was  anciently  called  Hora 
Aurora ;  as  our  eight  o'clock  bell,  or  the  bell  in  the 
evening,  was  called  Ignitcgium  or  Coxerfeu.  OntdL 

HORDE R A,  from  the  Sax.  Herd,  Tbcfauruj.']  A  trea- 
furer :  and  hence  we  have  the  word  EbrdQl  Hoard,  as  ufed 
for  treafuring  or  laying  up  a  thing.  Leg .  Adelflan.  cap.  z. 

liORDERIUM,  A  hoard,  a  trcafury,  or  repolhory. 
L.  Ca'iuti,  c.  104. 

HOkDEI'M  PALMALE.  Beer-barley,  which  in 
K»f/*U  is  called  fpruf  barlry,  and  battledore  barley  ; 
and  in  the  marches  of  li  uh  s  c\mtidge,  it  being  broader 
in  the  ear,  and  more  like  a  band  than  the  common  bar- 
lev,  which  in  old  deeds  is  called  F.rdcum  quadra 2 fjlmale. 

u. 

HORNE-BEAME  POLLENGERS.  Trees  fo  called, 
that  have  been  ufualiy  lopped,  and  arc  abour  twenty 
years  growth,  and  theiefore  not  ttthable.  Phusden,  fol. 
407  :  Seby'$  cafe. 

HORN M GEL  D  from  the  Saxon  word  b>my  ecrntt,  and 
*eJd,  JUut'o  ]  A  tax  within  a  forcfi,  10  be  paid  for 
horned  hearts.  CfWf.  Jurifl.  197.  And  to  be  free 
thereof  is  a  privilege  granted  by  the  King  unto  fuch  as 
he  thinketh  good.  CXivell,  edit.  1727. 

HORN  WITH  HORN,  or  HORN  UNDER 
HORN.  The  promifcuous  feeding  of  bulls  and  cows. 
Or  /;-•'/,>/ hearts,  thai  are  allowed  to  run  together  upon 
the  fame  common.  Sprlman.  To  which  may  be  added, 
that  the  commoning  of  cattle  born  wit b  born,  was  pro- 
perly when  the  inhabitants  of  feveral  panihe*  let  their 
common  herds  run  upon  the  fame  open  fpacinui  common, 
that  lay  within  lite  bounds  of  feveral  parilhci,  and  there- 
fore, that  there  might  be  nodilpuie  upon  the  right  of 
tithes,  the  bifhop  ordains,  that  the  cows  (hould  pay  ail 
profit  to  the  mimUer  of  the  parilh  where  the  owner  lived, 
HJe.  Cow c'L 


HORNAGIUM.    H*ugM\  See  that  title. 

HORNERS.  No  Granger  was  to  buy  any  Englijh  horns 
gathered  or  growing  in  London,  or  within  twenty-four 
miles  thereof,  by  the  Stat.  4  Ed.  4.  c.8.  And  none 
may  fell  Engl t fit  l*»ni  unwrought  to  any  flranger,  or  IV nd 
them  beyond  fea,  on  pain  of  forfeiting  double  value: 
the  wa  dens  of  Httturs  in  London  may  fearch  all  warts, 
&c.  fiat.  7  J.tc.  I  lap.  14.  Sec  title  London. 

HORS  D&  SON  FESj  Fr.  I  c.  out  of  his  fee.]  An 
exception  to  avoid  an  action  brought  for  rent  or  fervice;, 
ZJc.  liTuingout  of  Jand,  by  hirn  that  pretends  to  be  the 
ljrd  ;  for  if  the  defendant  can  prove  that  the  Jand  is 
witbtut  tbe  compafs  of  hh  fee,  the  action  falls.  Broke.  In 
an  at'  wty,  a  llrangcr  may  plead  generally  bors  de  fon  fee  ; 
and  in  nay  tenant  for  years :  and  f.jch  ltranger  to  the 
avowry,  being  made  a  party,  is  at  liberty  to  plead  any 
matter  in  abatement  ot  it.  9  Rep.  30  :  z  Mid.  104.  A 
tenant  in  ke-fimph  r>u.,h:  c:rlier  to  difclaim,  or  plead 
Hon  de  fon  fee.  I  Danv.  A!>r.  655  :  HaU  9  Rep  ;  BucknaPs 
cafe,  iz  Hen.  6.  2,  3  :  Keihat.  73,  14:  Aff.fl.  13  :  Co. 
Lit.  1  b:  xMoJ.  10},  10+ :  &  x^l'itt.  Abr.  tit.  Hon  de 
fon  fee.  See  title  Pleading. 

HORSE- BRE  AD,  Inn-keepers  fhall  not  make  horfe  - 
bread.  flan.  13  Ric.  z.flat.  1.  c.  8  :  \H?n.  4.  ft  25.  Per- 
mitted to  bAchorfe-bread,  Stat.  %zHm.  8.  c.  41. 

HORDES. 
Were  not  to  be  conveyed  out  of  the  realm,  with- 
out the  King's  licence,  Jc.  on  pain  of  forfeiture, 
by  an  ancient  itatu  e,  11  H  7.  c.  13.  Perfons  having 
lands  of  inheritance  in  parks,  ts\.  were  ordered  to  keep 
two  mares  apt  to  bear  ibals  thirteen  hands  high,  for  ths 
inucafc  of  the  breed  of  borfa,  on  pain  of  40  >.  for  every 
month  they  are  wanting  ;  and  not  lufFerthcm  to  be  leaped 
by  Honed  bmfp  under  fourteen  hands,  on  a  t  ertain  penalty 
by  flat.  27  Hen  $.  e.  6.  And  for  the  prefervation  of  a 
ftr  »ng  breed  of  Ho  fr,  llone  Uorlcs  above  two  years  old 
are  directed  to  be  fifteen  hands  high,  or  they  lhall  not  be 
put  in.o  forclls  or  tou  mon>.  wnere  marei  are  kept,  upon 
pain  of  forfeiture;  and  Icaobcd  or  infected  Hor/ts  fhall 
not  be  put  »uto  common  fields,  under  the  penalty  of  10  x. 
leviable  by  the  Lord  of  the  leet.  Stat.  32  H.  8.  c.  13  ; 
ftill  in  force. 

Stealing  of  any  horfe,  gelding,  or  mare,  is  felony 
without  benefit  of  clergy  ;  but  acceflaries  to  this  oftcuce 
are  not  excluded  clergy,  flat.  1  El.  6.  c.  12:  2  &  3  Ed. 
6.  e.  33.  The  full  made  Healing  hurlcs  geldings  crmares 
felony j  a  doubt  was  entertained  whether  this  extended 
to  the  dealing  one  horfc,  \£c.  on  which  the  latter  acl  was 
paffed.  And  if  any  Horfe \\\\\.  is  ilolen  be  not  fold  accord- 
ing to  the  nature  2  (J  3  M.  e.  7  ;  the  owner  may 
take  the  Ho>ft  again  wherever  he  finds  him,  or  have 
atfionof  <lctinue,  &c.  lo  prevent  Btrfis  being  ilolen  and 
fold  in  private  places,  thii  flat.  2^3  P.  (jf  M.  e.  7,  pro- 
vides, that  ow  ners  of  fair*  and  markets  lhall  appoint  toll- 
takers  or  book-keepers,  who  are  to  enter  tne  names  of 
buyers  and  fellers  of  Hofet,  &e.  And  to  alter  the  pro- 
perty, the  frVy/murtbe  rid  or  tiand  in  the  openfairone 
hour;  and  ail  the  panic*  to  the  contract  mult  be  prcfent 
with  the  Hotfe. — And  by  /tat.  31  EHz.  cap.  12,  fellers  of 
Hoifcs  are  to  procure  vouchers  of  the  fale  to  them;  and 
the  names  of  the  buyer,  feller  and  voucher,  and  price  of 
the  Horfe  are  to  be  entered  in  the  toll  taker's  book,  and  a 
note  thereof  delivered  to  the  buyer:  and  if  any  per  Ton 


i 


HORSES. 


fliall  fe  11  a  without  being  known  to  the  book-  keeper, 
or  bringing  a  voucher  ;  or  if  any  one  ftrall  vouch  wirh- 
out  knowing  the  feller:  or  the  book-keeper  tli  .11  n;Ac 
an  entry  without  knoiving  either,  in  cither  of  thrfe  cafes 
the  laic  is  void,  and  a  forfeiture  is  incurred  of  5  L  and 
the  Uid  llatute  provides  that  a  Horfe  lloEen,  though  fold 
according  to  the  direction  of  the  acl,  may  be  redeemed 
and  taken  by  the  owner  within  fix  months,  replying  the 
buyer  what  be  fhall  fwear  he  gave  for  the  fume. 

IJy y/7i/>  21  1$  13  C«r.  2.  f.  7,  Any  perfon  11: .il ;c i o ■.  J'y 
killing  or  deftroying  any  horfe  J  in  the  night  lhali  be 
guilty  of  felony,  punifliable  by  transportation  for  feven 
years, — MnUcioufly  hurting  cr  wounding  horfes  in  the 
night,  ro  forfeit  treble  damages  to  the  owner. 

Duties  are  impofed  by jiati.  3*^,  2.  e.  31  :  25 

3.  r.  47 :  29  3.  *\  49,  or  perfon  s  keeping  Horfes 
to  ride  or  draw  in  a  carriage. — Thefe  are  now  10/.  for 
cne  horfe: — 5^  additional  (/,  rr  in  the  ivhole  tc  r.)  for  a 
Iccord  horfe;, — ft.  addition  _i|  {i  e.  17/.  6d.)ennh  for 
a  third,  fourth  and  hfsh  horfe  ;  and  where  fix  or  more  are 
kept  zos.  for  each  except  the  fir  ft. — The  fiat.  26  Get.  3. 
ti  79>  excepts  Horfes  6cxn  jidc  ukd  in  hufbandry,  trade, 
and  on  particular  occ  alien.-,  only ;  Inch  as  going  to  church, 
or  marker,  or  election  for  a  member  of  parliament,  fjfc 
The  faid  fiat*  24  GVs.  3,  r,  31 ,  allows  horfe  dealers  to 
be  exempted  J  rem  the  tax  on  raking  out  an  annual  li- 
renfe  paying  to/,  in  Lo?vio*,&c.  and  5  /.  el  lew  he  re. — 
As  to  pnji  Inrjii  and  the  duty  on  them,  act  title  Paft.— 
As  to  Horfes  in  Hackney  Coaches,  See  title  Ceacb. 

Htrff-jtcil-t-::  hating  got  to  a  great  pitch,  and  many 
of  thole  ufef'ul  animali  having  been  Ho!tn,  merely  for  the 
pjrpofeof  felling  them  as  dog.;,  meat,  and  for  their  hides, 
the  Following  Oatute  was  nude  to  put  a  Uop  to  this 
iniquitous  trafhek. 

By  Stat.  36  Geo,  3.  r,  71,  No  perfon  fhall  keep  any 
place  for  fbughtering  any  boric  nr  other  cattle,  not  killrd, 
for  butcher's  meat,  without  taking  out  a  licence  at  the 
genera!  quarter  felfions,  to  be  granted  upon  a  certificate 
of  the  minilter  and  churchwardens  that  the  perfon  ap. 
plying  is  proper  to  he  trulled  with  the  carrying  orj  fiich 
bufinefs,  §  I. 

Such  licence  to  be  figned  by  the  JuAices  at  fcfTions,  and 
a  copy  entered  in  a  bonk  to  be  kept  for  thut  pirrpofc  by 
the  clerk  of  the  peace,  and  all  pcrfons  lo  licenfed  lhali 
caofe  to  be  pointed  over  their  gates,  their  name  and  the 
words  "  licenfed  for  flaughiering  Horfeii  purfuant  to  ao 
aft  palled  in  the  i6th  \ear  of  his  Majerty  King  George 

Every  occupier  of  fuch  licenfed  flaughicr-houfe  fhall, 
fix  hours  previous  to  the  fliughteriog  any  live  horfe, 
or  to  the  flaying  any  horfe  brought  dead  to  the  flaugh 
tering  houfc\  give  notice  in  wi  iting  to  the  after- men  tinned 
jnfpcclor,  who  is  to  take  an  exdCt  account  of  the  heigh  r, 
age,  colour  and  particular  marks  of  every  horle,  tffc  and 
keep  the  fame  in  a  book*  [fee  ^2.  5.  J  And  no  fuch 
Horle  iball  be  Slaughtered  or  flay'd  hut  between  8  in  the 
morning  find  4  in  the  evening,  from  QHtbo'  to  Marcbt 
both  inclofive,  and  between  6  in  the  morning  and  Sin  the 
evening  from  April  to  Htpttmher  both  inclufive,  \  3. 

h-very  perfon  Co  licenfed  Iball  at  the  time  any  horfe. 
ESfo  [hall  be  brought,  make  an  entry  in  a  book  of  the 
name  and  abode,  and  profefllon  of  the  owner,  and  alio  of 
rhe  perfon  who  (ball  bring  the  fame  to  be  fluughiered  r  r 
rbyed  and  the  rcslon  why  the  fame  is  fo  brought ;  which 


book  fhall,  at  al!  time*  be  open  for  the  ewminatioa  fff 
the  infpeclorj  and  produced  before  any  juAice,  when  re- 
quired, §4< 

The  parishioners  in  veftry  fhall  annually  or  oftner  ap- 
point one  or  more  perfon*  to  be  lnfpeciors  of  fnch  {laugh-* 
ttring  houfe;  And  in  cafe  fuch  inipedlor  fhall  upon  exa- 
mination of  any  Horfe,  &c.  intended  to  be  flaughiered 
believe  that  fueh  Horfe,  is  free  (rem  difeafc,  rud  in 
a  found  and  feniceabSe  Ilare,  or  that  the  fame  hai  been 
Holen,  be  fhall  prohibit  the  il:iughtering  (uch  Horfe,  &c. 
for  notexeecding  8  dajsj  and  in  ihe  mean  time  fhall  caofe 
an  advertifement  to  be  infested  in  fume  public  newf- 
paper  twice  or  of^ner  (unlefs  the  owner  of  luch  Hr>rfe 
lhali  fooncr  chim  the  fame)  at  the  expence  of  the  occu- 
pier of  fuch  flaughieiing  hoofe  j  who  on  rtfufal  to  pay 
the  fame,  (hall  forfeit  double  the  amount,  to  be  raifed  by 
dillrefs,  §  y+ 

Every  infpec\or  may  at  all  times  in  the  day  or  n^ghTT 
but  if  in  the  night,  then  in  the  prcfence  of  a  coullabre, 
enter  into  and  infpeit  any  place  kept  for  fla  ugh  tering 
horfes  by  licenfed  perfon*,  and  uke  an  avcaunt  0}  the 
Horfei,  tSc .  there.  £  6- 

In  cafe  any  perfon  offering  to  file  or  brisking  r.rv 
Horfe,  &?c.  to  be  llaughtered  or  Hayed  fhall  refule  to  give 
an  account  of  himlctf,  or  of  the  me^ns  the  fame  came 
into  his  pofTeflion*  or  if  there  be  re^fon  to  f'ufpevl  U-si 
fuch  Horfe,  tfc.  is  Holen  ;  fuch  perfon  fhall  be  carried 
before  a  jufske  of  peace^  who  (hall  commit  htm  for  not 
more  than  6  days  to  be  further  examined,  :.?d  if  iuJi 
jurtice  fhall  be  fjdificd  that  inth  Horfe,  csV.  is  lttiJen.  the 
perfon  bringing  the  fame  is  to  be  committed  to  gaol  to  be 
dealt  ivith  according  to  law,  |  7. 

Any  perfon  keeping  fuJi  ilaughtering  houfc  tranf* 
greffi og  the  rules  before  laid  down  by  the  aft,  ftiaU  bs 
guilty  of  J'tknj  and  punifhed  by  fine  and  imprifenment, 
and  fuch  corporal  punifhment  by  whipping,  or  foal]  be 
tranfported  for  not  more  than  7  year.',  as  the  court  fh>Ul 
direct.  §  a. 

Any  fuch  perfon  deftroying  or  defacing  wirh  lime,  or 
burying  the  hide  or  fkin  of  any  horfe,  &c.  or  being 
guilty  of  any  offence  againll  this  at\  for  whirjj  n»pnnifh- 
ment  or  penalty  is  provided  fliall  be  adjudged  guilty  of 
a  mifdemeanor,  and  punifhed  by  fine  and  impriibnmert 
and  fuch  corporal  punifhment  by  whipping,  as  the  court 
mail  direct,  §  9. 

Making  fa  I  re  entries  fubjects  thi?  prrrty  to  a  forfeiture 
not  exceeding  20/.  nor  lefs  than  10A  to  be  levied  by 
dkdrcYs  ;  half  to  the  informer  and  half  to  the  poor}  and 
io  cafe  the  offender  fliall  not  have  elf 'cits  to  the  amount  of 
the  penalty,  he  may  be  committed  to  hard  labour  in  the 
home  of  correction  for  not  more  than  3  months,  nor  lefs 
than  one.  §  io> 

The  book  of  the  infpector  fhall  be  produced  at  every 
general  quarter  k flions.  $  ta. 

If  any  perfon  fhaJl  occafionally  lend  any  h:irn  or  pl  u  ? 
for  fl^ugluering  any  horfe,  Cflfa  without  taking  out  fuch 
Itcettee  be  fbalJ  forfeit  not  more  than  20 /■  cor  iefs  than 
10  /■  half  io  the  informer  and  half  to  the  poor  ;  rir  uc 
committed  to  gaoi  U>v  not  more  rhjn  3  months  nor  lefs 
than  1.  unlets  trie  penalty  is  looncr  puid,  ^  1  3. 

This  act  does  not  extend  to  currierst  t^^.  mjr  to  far- 
riers, oor  perfons  killing  Horfet,  iSt*  to  feed  their  own 
dogs.  §  14, 

4Si  U 
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If  any  fimirr,  tanner,  Esfr.  mall  tinder  colour  of  their 
tMO^*,  kn  vAingly  kill  any  found  horfe,  or  boiF  the  flcJli 
therm}  to  iVU,  fucli  iradefman  become)  an  offender  under 
titratt,  „ad  Hull  foi fcit  not  more  than  20/.  norlcfs  than 

[Tnc  forma  of  the  feveral  con  vision  j  are  fpecified  in 

the  Aft,] 

HORSES  MIRFD,  Action  of  trefpaf*  on  the  cafe  lies 
fr>r  nbufmg  a  Imji  hired,  by  immoderate  riding,  SflV.  And 
a  difFercncc  has  been  made  in  our  tow  between  hiring  a 
ttrjk,  and  tajvK&g  one  to  go  a  journey  ;  for  in  the  >/7 
ifaft  ihr  pnnv  may .  fci  his/v-paw/,  £srV.  upon  the  hbrfc, 
but  not  in  the  I  -If-/-  21c-  Sec  titlr  Bailment* 

HOK  ;  KING'S  SERVICE.  None 

(hall  rake  the  of  any  perfon  to  fcrve  the  King  with- 
oot  the  owner's  content,  or  fuftictent  warrant,  on  pain 
of  imprifonmcnt,,  E&+ jfa/.  20  R.z.  f>  5. 

HORSE-RACES,  Forfmall  funis,  having  encouraged 
idlenefs,  and  impoverilhed  the  meaner  fort  of  people  ( 
.  it  is  en:ifted,  that  no  perfon  lhall  run  any  //<w-/£  at  a  ttite, 
unlefs  it  be  bis  own,  nor  enter  more  ihan  one  Iwjc  for  the 
fame  plate,  upon  pain  of  forfeiting  the  boifet and  no 
pbttc,  is  to  be,  run  for  under  50  h  on  the  penalty  of"  500/- 
iUfo  every  iir#  rdrv  muil  be  begun  and  ended  in  the 
fame  day,  t2Ti:-  S/ftf  13        a,  rtp,  19, 

Btrfii  at  Mtta  to  be  entered  by  the  owners,  13  G<ro.  2. 
c*  ig.  //^racing  with  h/rfis  carrying  fmall  wciglm, 
prohibited,  lb,  Hajit  may  run  for  the  value  of  50  A 
with  any  weight  and  at  any  place,  itt  Gro,  2.  e.  34         1 1. 

A  plaintiff  (hall  not  be  allowed  to  recover  a  wager  on 
fuch  an  horfc  me.  as  ij  iJ3ig.il  within  the  ftatute.  4 
ifr/.  I*    A  match  for  25  /.  a  fide  is  a  match  for  to  /.  See 
this  D tit.  Gnmng. 

The  24  CVo  3.  r*  31,  impofes  an  annnual  duty 
of  a  guineas  on  Rjue^Herfis. 

HORSTJLCFLS.  Fr.  H*Jti$tfj%  U  nfed  for  Iurr- 
kecpers ;  and  in  fome  old  books  the  word  h*ftltn  is  taken 
in  the  fame  fen  fa.  fiat.  31  Ed,  3.  r.  2.  The  cxccu:ors  ol 
U      ,    are  not  Lh.irgcabie,  for  thctr  faults.  1  KfL  6tz. 

HOSPKS  GENEKALIS,   A  great  chamberlain.— 
1  F^&fttttfi,  quantum  ad  hofpitin paiimt,  $wt*tti  irulijftxrtitriiQjtfi 
hofpiti  grnrrflii  chrtftavt*  &c>  Dtt  Conge. 

HOSPITALLERS,  Hcfaratarii.]  Were  the  koighfe 
t.f  a  religious  o>der.  fo  called  becaufe  they  built  im  ixfpital 
at  jtrqffiim%  wherein  pi Fg rim 5  were  received-  To  tbefe 
lope  Ckttifnt  transferred  the  Templars,  which  order, 
li  .1  council  held  at  fttfatii  in  t'ra*crp  he  fupprcfttd  for 
Choia  m;ny  and  great  ofieneef.  The  tnllirmioo  of 
th;-ir  ttrdei  wu  firfl  allowed  by  Pope  Grfafei  >h<r  Second 
f.  -  ;  j  j  j  ^- ;  and  confirmed  in  thi-  kmgdom  t»y  Parliatncet, 
end  ti.t.i  tnany  pfivileg«  granted  them,  a»  iaimunitiea 
iron?  payment  of  tithe*vG3"e.  Theh*  privtlegti  were  re- 
fotveJ  to  1  hem  by  Magm  COtu  fa  { aj>.  3 7  >  ond  the  right 
<  f  the  King's  SubjeiCli  i  tnaicattd  tiom  ihe  ui'urpatioo  cj' 
;  ,igr  j  1  j,  Jicii  -t,  Li  y  ihe  dilute  of  U\ftm.Z*t~.  ? 
Their  thief  abrde  i>  now  in  Mitlta,  an  ifisnd  given  them 
tv  t h »  Lmpernr  Ckurtti  V.  after  iliry  were  driven  from 
£?Wri  by  Ji//v«a<  the  Msgniiiirtit,  Emperor  of  the 
Tttrh ;  a«d  for  that  they  are  now  cilfed  Kw'j.'.<  tf  Maitx. 
Ail  thc  laexb  sird  gooOa.of  there  fcmght^  here  Itt  E^luad 
were  given  tfl  ij$4  Kit)?,  l-y  32 /V^j.  8- f .  34  :  See  Men, 
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Are  cither  Jggrtg&Je',  in  wiiich  the  maClcr  or  warden 
and  his  brethren  have  tlie  eftate  of  inheritance  ;  or  SaA , 
in  whkh  the  mailer,  Wr.  only  ha*  the  eftate  in  him,  and 
the  brethren,  or  fillers,  having  college,  and  common  fed 
tn  ihcm.murl  confent,  r.r  the  mallrr  alone  hai  the  efiate 
not  having  college,  or  common  feaL  So  HofpUata  are 
eligible,  J&iatwci  Ot  prcftiitativc*  I  In/?,  342,^7. 

The  Matter  of  the  ilofpjtal,  who  has  college,  and 
common  feaJ,  may  have  a  writ  of  right;  for  the  right, 
and  inheritance  is  rn  him.  if  hHins  no  college,  or  com- 
mon fctl,  he  may  have  a  pph  ttttitm*  Ct  Lit  3  41  S :  341  a* 

Any  perfon  feifed  of  an  cftate  in  fee- Ci  in  pic  may  by 
deed  inrolfed  in  Cf/attetty  creel  and  found  an  ihjpiial  for 
the  fufitmance  and  relief  of  the  pemrf  to  cont'tcue  for 
ever;  nnd  place  fuch  heads,  therein  as  he  ftfcgjQ 
think  fit:  and  fuch  Hajfital  Jhall  be  incorporated,  and 
fubjefl  ro  fuch  vtfitors,  &e.  zi  the  Founder  1ha.11  nomi- 
nate; alfo  fu;h  corporal  ion  a  have  power  to  Jake  and 
purchafe  landi  not  exceesdjofi  200/.  pf.fiimimtt  fo  a»  the 
fame  be  not  hosdenof  th?  Kang,  &c.  and  to  make  leafes 
for  twenty. oric  years,  refcrving  the  accuftomed  yearly 
rent :  but  mi  Ht/phal  ia  to  be  crcftcJ  cn!ef»  upon  the 
foundation  it  be  endowed  with  lands  or  hereditaments  of 
the  clear  yearly  tratloe  of  ioL  fa  mmum.  Stat.  39  £tiz, 
J  i  made  perpetual  by  S/at.  %\  Jm.  l>  §  i. 

it  hiu  been  adjudged  upon  this  tUiute,  that  if  land* 
given  to  on  Btf$it<tl  be  at  the  time  of  the  foundation  or 
endowme&t  of  t.Se  yearly  value  of  200  L  or  under,  and 
afterward*  they  become  of  greater  vaiue  by  good  hulban- 
iccidcntjf  they  mall  continue  good  to  be  en- 
toyed  b)  UU  IL;'utu!x  although'tliey  be  abo^e  the  yearly 
tralueof  aoo/.  And  gotxU  and  chattels  (real  or  per- 
sonal) may  be  tsken  of  what  value  foevcr.  a  fyi*  712. 
And  if  one  v;ive  hi-?  land  then  worth  xo  A  a  year  to  main- 
tain po<ir  Of,  .  ami  the  [tod  ,ifcci-  comes  to  be  worth  ico/. 
a  year,  i:  muit  all  of  it  be  ^mptoyed  to  in^reafe  their 
maintenance,  and  none  of  it  may  be  converted  to  private 
ule.  a  a.*?,  j  30* 

ff  a  devife  be  to  the  poor  people  maintained  in  the 
£IybifpJ  of  6t.  LtKvre&ct  in  Readme,  £s?r.  (where  the  mayor 
and  burr*eifrs  capable  to  take  i«  mortmain,  do  govern  the 
Ho/jtital)  a'btii  the  poor,  not  being  a  corporation,  are 
00:  cipable  by  that  name  to  take;  yet  the  devife  ia 
good]  and  torn miflic ne r»  appointed  to  enquire  into  Finds 
given  10  Hafpitah,  may  order  him  that  hath  the  land 
to  a/1  u re  it  to  the  mayor  and  burgdr«  for  the  niainte- 
Daoce  of  the  Hi  rtaL   Stat*  ^3  EiU*  t.  4.    See  titles 

A  gift  muit  be  to  the  poor,  and  not  to  the  aged  or  im- 
potent of  fuch  a  paiiih,  without  ejcpreiling  their  pover- 
ty; for  poverty  is  the  principal  circumflancc  to  bring  the 
£iFi  wkuln  the  ftat.^i  £H%.  e,  4,  Ahhough  at  Com- 
mon-law  a  corporation  may  be  of  an  H&fptlal*  that  is  in 
f*?t/atf  t}f  certain  perlbna  to  be  governors  of  the  H fatal 
m  of  the  pe^fons  placed  therein :  the  fafeft  way  upon 
the  fiat,  39  Site.  r.  t,  u  lirlt  to  prepare  the  ff$ital,  and 
tf>  place  the  poor  therein,  and  to- incorporate  tiic  p^ifons 
therein  placed;  and  after  the  incorporation,  to  convey 
the  lam.  >t  leaenicttti,  &f«  to  the  Imu  corporation,  by  bar- 
gain and  lair,  w  v^twiie,  between  tnc  i»utindor  of  the 
one  part,  and  the  malU'r  and  brethren,  itfc,  of  the  other 
p:n  r ,  in  ccnlitleratTQa  of  5  ;  iH:  hand  paid  by  the  miiler 
of  the  faii  Ujti  xL  g&  x j. 725,   Aivd  the 
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Founder  can  no1:  ere3  an  Li  ffial  for  years,  tivei,  or  any 
Other  limited  time,  but  it  mui;befor  ever,  according  to 
the  Siat  39  £//z.  t.  5.  See  10  Rap.  '7»34- 

The  St st.  43  Elix.  c.  4.  under  which  CtmrntJ-niu  may 
be  awarded  10  certain  perfons  to  enquire  of  lands  or  goods 
given  to  H/pi/alt,  and  the  Lad  Ckatt(eihr\i  empowered 
Co  iflue  commiffions  to  commillioners  for  enquiring  by  a 
jury,  of  all  grants,  abufca,  breaches  of  trull,  £fa  of 
la ndt  given  to  charitable  ufes,  dots  not  extend  to  lands 
given  to  any  college  or  hall  in  the  Univcrftues,  &e.  nor 
to  any  hvfpiial  over  which  fpecial  govern  on  arc  appointed 
by  the  l;'u  under*  ;  ani  it  (hall  nor  he  prejudicial  to  the 
jurifdic'tion  of  the  bifhop  or  ordinary,  as  to  his  power  of 
inquiry  into  and  reforming  abufes  of  iUjpstah*  by  virtue 
of  the  Stat.  zHtn.  5.  ft.  t.c.  1.  tfc.  Sec  this  Ditt.  tit* 
Charitable  Ufcf. 

Ihefe  com  miffs  oners  may  order  houfes  to  be  repaired, 
by  thofe  who  receive  the  rents ;  fee  that  the  land}  be  let 
at  the  utmoftrent;  and  on  any  tenant'*  committing  waHe, 
by  cutring  down  and  fale  of  timber,  they  may  decrea 
faiiifadlion,  and  that  the  leafe  lhall  be  void.  Hti.  1 1  Gar, 
Where  money  U  kept  b4ck,  and  not  paid,  or  paid  where 
it  fhould  not,  they  have  power  to  order  the  payment  of 
it  to  the  right  qfa:  and  "if  money  is  deuincd  in  the  hands 
of  executors,  t$t.  any  great  length  of  time,  the.  1: 
decree  the  money  to  be  paid,  with  daoVages  fef  wtiMntftg 
is.  DuAe  Reatt.  113.  See  4  Rep.  104. 

The  HttfpiirJ  of  St,  Cr*i  near  tPlnchtfiift  and  fever  al 
Other  large  bejpii*thy  were  ancien:!y  founded  by  parthilar 
ftatutfs,  or  aits  of  parliament-  And  King  Charm  I  grunt- 
ed to  the  Mayor  and  commonalty  of  LinM/t  the  keeping 
of  BrtUtrrt  Hofpita?t  and  the  manor*  and  land)  belonging 
to  it.  Alfo  there  is  now  an  Ibijpitttt  in  LonJw  for  Fmnd- 
ling  Chilian,  under  the  care  of  governcra  and  guardian*, 
who  may  purchiifs  lands  or  tenements  to  the  value  of 
4000/.  2  Vtar  :  and  they  arc  to  receive  as  many  fuch 
ibildrtn*  as  tlicv  think  ht,  which  msy  be  brought  to  the 
Il'/phct  and  ihaJI  there  be  bred  up  and  employed/ or 
placed  apprentice  to  any  trade,  or  the  fea  femce,  the 
males  till  the  rgc  of  twenty -four,  and  the  females  :ill 
twenty-one,     I  hey  may  Eikcwitc  he  let  out  or  hired,  £A\ 


ccncci'.  And  Furtntr  in  general  this  Did.  titles  Mwtttiain  \ 
Lcr;<„r  is*  I  IV. 

li<J  j  Pi  i  A  i .  A  R I A  T  S/e  Ho/Maria. 

HO>!Jl HUM,  tftflagiim*  Procuration,  or  vitration- 
lUnne}'.  Nrttii^rnfit,  lit*.  4  r.  14:  Brmjten*  fd.  *'9$- 

HOSTEL  -\GiUM,  a  right  to  have  lodging  and  era- 
tcrtftinmen'  :  referred  by  Lords  in  the  houles  of  tbclr 
tenants.  (Ig'-iufai .  R<tJit<£ts,  M.S.  1 57, 

HOSTELER,  Ikfidhxaui,  Prom  the  Vi\  hp  tin,  le. 
btfpo  ]  An  Jnn-kcepcr,  Sec  Jr,:r*  31  £.3  ft.  1  c.  z  :  and 
l Did:  title  //v //.'.>'•;. 

J  U-V  Tl  EftS,  inn-kcepci5,See5/*r.  o&/.  3./.  3.  f.a. 

HOSI  £RIUM,  A  hoc,  ao  inftrumcnt  well  known: 

C'i.T!.  ,->;'  t,'- 

HO 51  1       H  lafl  bread,  or  ctmfecrated  wafets  In  the 

R-ly  jY.\.  :  8 ::;J  frCD  this  WOA1  bojfttt*  Ssmiter  derive! 

icr  Sax.  fiufi,  ufed  for  the  L^rd*s  i upper,  and  bufltan  to 
a.Jminiltf.r  the  fecrajntn?;  wMcb  wtie  kept  long  in  our 
oUr  ■  Exg'ijfrt  unuer a^d  to  ict>JtiA  Parxh.  Antiq. 
z;o. 


Shtikefficare  ufes  ths  tistm  ^  >  ■'.  *c  n  ffomit  \ 
meaning  that  his  fkih&r  «fi  e  tha  d  •  h  v^i'hrut  hav- 
ing the  holy  bread,  or  fiCrKutent,  ^dmiiiifrereJ  to  him. 
See  Fa&iWs  Cbtn.  edit,  1516  ! 

HOST1L ?  R1C     An  h 

HOSTI L A R  t  \ ,  I IO SPI T A L  A  ft U,Ap! .^c  cr  roo m 
in  religious  hout'es,  allotted  to  thj  ui":  of  receiving  gtaefti 
and  ilrangerj;  for  the  ta:'C  of  vyhacb  (her;  iva;  a  peculiar 
officer  appointed^  called  Ht$Warw<i  antl  t£ffiilfjl&hti* 
Cart.  Ext.  Eh  MS:-. 

BOSTRICUS,  Aitjlrett,,  from  the  Lat.  ojur.)  a  go- 
l&awk.  Par  xit.  j$ntiqti<tit,i ,  p.  j6o. 

HOTCHPOT,  /tf  />arr/0j  ^/o  ]  A  word  brought 
from  the  Fr.  kottbrpv:,  ufed  for  j  cor;fufen  m-mgling  of 
divers  things  together,  and  among  the  Dftfto  >.*  ftgnifies 
flefh  cut  into  pieces,  &nd  fodJen  with  herbs  or  roots  ;  but 
by  a  metaphor  it  Is  Abltudmg  or  mixutr  ^faatkgh^sn  in  irta?- 
riaget  xdifb  otbt,-  lands  in  fee  faUi»g  by  dtfatti :  as  if  a  man 
feifed  of  thirty  acres  of  land  in  fee,  hath  LTue  on^y  two 
daughters,  and  he  gives  wirh  one  of  them  ten  aires  ia 
marriage  to  ihc  man  that  marries  her ;  and  dies  feifed 
of  the  other  twenty  acres:  now  the  that  is  thus  married, 
to  gain  her  ihare  of  the  reft  of  the  land,  mult  put  her 
part  ^tvirn  in  marriage^  into  Ihuhpst^i.  e.  /he  mufr  refufe 
to  take  the  fide  profits  thereof,  and  caufe  her  land  to  be 
mingled  with  the  other;  fo  that  an  equal  divjJion  may  bo 
made  of  the  whole  between  hfr  and  her  filler,  as  if  none 
had  been  given  to  her  j  and  thu*  for  her  ren  acres  {he 
mall  have  fifteen,  olherwife  her  IHbsr  will  have  tho 
twenty  :sertj  of  which  her  faihcr  died  lei  fed.  Lit.  ^  1 
Li".  /.//.  lih,  3.  tap.  1  2 . 

This  fcenu  to  be  a  right  of  waving  n  provifion,  mado 
for  a  child  in  a  man**  life-time,  ar  his  death,  though  aa 
it  depends  upon  JraJii- marriage  and  gifts  of  land*  there* 
in,  it  now  feldom  happens*  bee  this  Diet.  tit.  Panntr-rs. 

But  there  a  bringing  of  tnonty  into  Hcitc&bst,  upon 
the  el  a  ufed  and  within  the  intent  of  the  ftatute  for  dis- 
tribution of  inteftatci*  eftates,  Stat*  zz  &  23  Car,  2. 
t.  10.  Where  a  certain  fum  is  to  be  railed,  and  paid  to 
a  daughter  for  her  portion,  by  a  marriage  ftttlementt 
this  has  ocen  decreed  to  be  an  advancement  by  the  father 
in  his  life-time,  within  the  meaning  nf  the JtatviCi  though 
future  and  contingent ;  and  if  the  daughter  would  hz\a 
any  further  flWe  of  her  father's  perfonal  eltate.  ihe  muft 
briny  i  i  -  n:om\  into  H  t  ;>pw  ;  and  i\ .  a  1 1  n  Ot  ha  v  e  b  ri  r  h, 
the  one  and  the  other.  1  Ej.  At.  253  ;  See  2  Van.  638, 
and  this  Dtil.  tit,  Executor ,  V.  B. 

By  the  cuftom  of  IWjm,  there  h  likewife  a  term  of 
Hctt-hpot,  where  the  children  of  m/rfaatm  are  to  bave  t\n 
equal  thare  of  one  third  part  of  his  perfonal  eltate,  after 
his  death  Prat  J.  Cane.  3.  See  title  L&nJn  :  Sc  till* 
Exn^;ert  V. 

There  is  alfo  in  the  Civil  law  t&ttatio  bxtimm  anfwer- 
able  to  this,  whereby  if  a  child  advanced  by  the  father, 
do  after  his  father's  deceafe  challenge  a  child's  part  with 
the  red  he  mull  call  in  all  that  be  had  formerly  received, 
and  then  take  out  an  equal  Ihare  with  the  others.  CvwtJL 
See  farther  Brhtvt,  r,  7  a  i  Lh,fift*  zbft  z 6S :  2  Ctmm. 
toe,  517. 

HO VEL,  Mjndra.]  A  place  wherein  hufband men  fet 
their  ploughs  and  catta  out  of  the  rain  or  fun.  L 

Lat.  Wfr* 

HOU^SLOW 


HOU 


I10U 


HOUVSF  OW  lit  >'!'H.  AlaigeA 
•cres  of  groun.,!  and  extending  into  6 


/£con:: 


im;ch  thrrccf  as  is  in  the 
j'. i  fluff,  meadow,  or  cthr 
the  narure  nl  ft^htfj  im-  i 
m?.y  let  it  for  tweni.y.-one  y 
improve  the  fame.  ,S"rar.  37 

HOUR,  Hera.)  U  acrt 
minutes,  iwenty-lourof  wli 
i-r  nnt  material  at  what  ban 
Lit.  135*  See  titles     tf  i  / 

HOUSAGE,  A  fee  pal 

ficr.  or  at  a  wbarl  or  kev, 
HOUSE,  t>wutd  A  p] 
alio  a  family  or  houfhohi 
and  light,  in  his  own  i^auj 


J«g4*9? 
fl.e>  j  So 
inheritance,  and  fit  /or 
eral  ground*,  lb  A\  be  of 
-  the  Reward  dE  cite  manor 
and  the  lc  flees  may 


nifyhis 
pair  his 

ar/Uufs, 
:  broke 


tain  fpacc  of  lime  fixty- 
kh  make  the  natuml  Jay.  It 
-  of  (he  day  otic  Is  born.  Co* 

t  for  go:-ds  by  a  car- 

ssta  Sit  p.  Em*  1715. 
ice  of  dwelling  or  habitation ; 
Kwy  nun  has  a  right  to  air 
j  and  therefore  if  any  thing 
of  infectious  fmeH  be  Juid  near  the  houle  cf  another,  or 
bis  lights  be  flopped  up  and  darkened  by  buildings,  45  c, 
they  are  Tiufjncci  punifhab!e  by  our  laws.  3  In/f.  231  : 
I  Dativ.  Mr*  ly 3.  Hut  for  a  profped,  which  is  only 
matter  of  delight,  no  aflion  will  tie  forits  being  Hopped, 

9  R*>.  yo\  See  title  Nkfttuc. 

The  dwelling  botft  of  every  man,  is  as  his  caftlc  ; 
therefore  if  thieves  come  to  a  man's  biufe  to  rob  or  kill 
him,,  and  the  owner  oi  his  fervanc  kill  the  ihieves  in  de- 
fending him  and  his  b*aft>  that  is  not  felony,  nor  lhall 
he  1  or IV it  any  thing.  2  In/i.  316.  Sec  title  HomUidt,  A 
man  ought  to  ufc  his  own  f/wfr*  Co  as  nut  1 
neighbour:  and  one  may  comprl  anothei 
I  -.  in  frvcrai  cafer,  by  the  writ  de  A 
1  SeJi,  /If/.  360.  Doors  of  a  hufc  may 
open  on  arrets,  unlets  it  be  for  trrralon.  or  felony, 
H,  P.C.l^j:  Pl<nud.  5  :  5  Rep.  91.  Se  lit.  jtrrtjl. 

Several  things  have  been  refajved  00  the  fubjefl,  3s  to 
fire  ptorcftion  a  man's  houfc  affords  him,  as,  1.  That 
every  man's  houfc  is  as  his  caflle,  as  well  to  defend  him 
againll  injuries  as  for  his  repofe.  2*  Upon  recovery  in 
any  real  action  or  ejectment,  the  fherifif  may  break  the 
houfe  and  deliver  fciun,  Zrfc*  to  the  plaintiff,  the  writ  being 
bubtr  t  fmlai  ft  ijti  am  or  poffijfiouem  ;  and  after  judgment 
if  is  not  the  houleof  the  dctmdant  in  right  and  judgment 
tit  law.  3,  in  all  cafes,  where  ihc  King  is  party,  the 
fferitf"  (if  no  cloor  be  open)  may  break  the  party's  houfe 

10  take  him,  or  to  execute  other  proccft  of  the  King,  if 
he  cannot  o< h er wife  enter  ;  but  he  ought  itjfl  to  fignify 
the  caufe  of  his  coming,  arid  requcii  the  door  10  be 
opened  j  and  this  appears  by  (he  Si.::.  U\fim*  i.e.  \jt 
which  is  only  in  ifhrmancc  of  the  Common-Jaw  ;  and 
.without  default  in  1  he  owner,  the  law  wilt  not  fuffer  a 
h<  ufe  to  be-  broken.  4.  in  all  cafes,  when  the  door  is 
ej  en,  the  fin  riff  may  enter  and  nuke  execution  at  the 
iair  of  any  Subject,  cither  of  body  or  goods  j  but  other- 
wife  where  the  dtor  is  (hut,  there  he  cannot  break  ir  [0 
execute  prcct  fs  at  the  lint  of  a  Subject.  5.  'J  hough  a 
rutufe  if  4  cattle  in- 1  he  owner  himArlt  and  his  family  and 
hi  own  go'nis,  &r*r.  yet  it  is  no  preletlicn  for  a  fl  rang  it 
Bvtog  thither,  or  the  good^  of  futh  an  one,  to  prevent 
tawfttt execution.;  snd  therefore  in  Juch  cafe,  after  reque.il 
I- •  cr.'iP,  and  denial,  the  fiicrilL  may  break  the  houfe. 
5  foj*.  91  a  10  93  a. 

hi  cm  the  p<crticular  and  tender  regard  which  1  he  law 
of  EnghaJ  has  to  a  man's  houfe  arifes  in  part  the  ani- 
madveritori  of  the  Ja*  upon  tavrt-dropperi,  mi/oncers  and 
i)(4*dt*itoi  and  to  this  principle  it  muft  be  aligned 
that  *  uoau  w&f  aflemble  peopk  logether  lawfully  (at 


leart 


ei  ekvrw)  without  danger  of 
lawful  aficmbly,  in  order  to 
jfe,  which  he  is  not  permitted 
4  Cmw.  <.  19,  f,  zij  cites  1 


protect  nnd  defend  hu 
to  do  in  any  o«her 
Hal  P.  C.  C47. 

Com  mi  Krone  rs  of  bankruptcy  cannot  break  open  a 
houfc  to  fearcb  £b«  the  bankrupt^  gaoiis,  unleli  ir  be  the 
houfe  of  the  bankrupt,    z  $h<tti>  247   See  title  Baxkrttpt. 

Hundred  liable  to  damages  by  the  burning  of  houfes, 
9  C.  1 ,  c.  zi.jefii  7.  Sec  fu.  thrr  titles  A*rtfii  Exccxthu-, 
CexJ}„i>i's ;  Hjiuieide,  E^c,  as  to  the  cafea  in  which  officers 
may  break  open  a  houfe  to  execute  legal  procefs.  •  As  to> 
the  Hm/c  Iitx. — See  this  Did-  tit.  Twtiii — As  to  felonies 
in  nr  roiative  to  Hsufes,  See  titles  Artm\  Bur^i^ry\ 
Fcitiny  \  Ln  xvs\  \  R:oii  Rd&ervt  £/c, 

HOUSKBOLD  Axn  HAVBOLD.  Seem  to  fignify 
bwff&aft  and  ixJgefattt  in  J\Lu.  Atfg*  z,  par.  /t>J.6}^: 
Cfwdl,  edit*  1727. 

HOLbEEOTE,  A  compound  of  haitjt  and  Aa/e,  /.  c. 
eompttfauo  \  ugnines  <ft*vert,  or  an  aJiowance  of  necefTary 
timber  out  of  the  lord's  wood.,  for  the  repairing  and  Tup- 
port  of  a  b  u/t  or  tenement.  And  this  belongs  of  com- 
mon right  :o  any  lefiee  for  yea; s  or  for  life  :  but  if  be- 
take niUiC  ihftn  is  needful,  he  may  be  punifhed  bv  an 
action  of  wafle.  llwtjtfatf*  fays  Co.  on  Lit.fv.  41 ,  is  two- 
fold, ft;*  Ejh-vtriem  adijicmiJi  &  ankndU  CovxU,  See 
titles  Itett ;  Efimtrs\  Common*/ Efoirr,. 

HOUSE  BREAKING,  ok.  HOUSE  ROBBING,  Sec 

See  titles  Pria-^l*t>  \  ;  Larceny ;  Ritlltrw 

HOUSE-BURNING,  See  Arf™ \  Bvr»:**. 

HOUSE,  of  CORRECTION,  In  every  county  of  En- 
gLnd  there  [lull  be  a  Hctt/t  of  turrtWon  built  at  the  charge 
of  the  county,  with  conveniences  for  the  letting  nf  peo- 
ple to  work,  or  every  jullke  of  peace  fhal!  forfeit  5/, 
and  the  juE'tiees  in  fduons  are  to  appoint  governor;  or 
malletsct  inch  H(^j*Sffeorrefiktit  and  their  friaries, 
which  are  to  be  paid  quarterly  by  the  trcafurer  out  of  the 
county  flock ;  Thefo  governors  arc  to  fet  the  perfons  fent 
on  work,  and  moderately  corredt  them,  by  whipping, 
ZJ-v.  and  to  yield  a  true  account  every  quarter- ft ftions 
of  porfiins  committed  to  their  cuftody  ;  and  if  they  fuller 
any  to  cfcape  or  neglect  their  duty,  the  julUces  may  fine 
them.  See  Stait.  7  Jac.  1,  c.  4:  t^Geo.  z,c.  33. 

The  Btofe  «f  corfcfliin  is  clue  fly  for  the  puutfhrng  of 
id?c  and  diforderly  perfons  ;  parents  of  ballard  children* 
beggars,  fervants  running  away ;  trefpafTers,  rogues^ 
vtg  iW-nu:,  lW.  Foor  peilbns  refufmg  to  work  arc  to  be 
there  whipped,  anJ  fct  xo  work  and  labour  :  and  any  per- 
fan  who  lives  extravagantly,  having  no  vifible  cflatc  to 
fuppost  htm,  may  be  fent  io  the  Houfe  of  <orrt&hnt  and 
fet  at  work  there,  and  may  be  continued  there  untii  he 
gives  thr  jullicc  fali; faction  in  refpeft.  to  his  living;  but 
not  be  whipped.  A  perfon  ought  to  be  convicted  of  va- 
grancy, L'  before  he  is  ordered  to  be  whipped.  2  Buljl. 
351  :  Sid.  281.  Bridr.etH  is  a  prifon  for  correction  in 
Lctft'au,  and  one  may  be  fent  thither.  5^57, 

By  Stan.  14  Gee.  1.  c.  33  :  17  Geo.  2.  r,  c,  upcTi  preem- 
inent of  the  Grand  Jury,  or  under  Stat.  ziGeo  3.  c.  64* 
on  picfrntnivnt  ot  any  unejartice,  on  view,  the  justices 
atScAions  may  build,  or  purchafc  land  for  building,  or 
enlarge,  b^y  or  hire  ht  H^yh  of  correfiiox*  And  the 
jurtices  arc  to  take  care  that  the  tiavft  of  cwrf&hn  be  pro- 
vided with  proper  matcri-ls  for  relieving,  employ, 
ing  and  corrrcling  perfons  Sent  to  the  fame :  And  two 
jufijcf!  (hat!  vifit  the  fame  twice  or  oftenerin  a  year.  ,,r.d 

exam  nc 


HOU 


HUE 


-  and  -  CRY, 


examine  into  the  eftate  and  management  thereof,  and 
report  the  fame  at  the  Semonj,  The  governor  or  matter 
of  a  H-iaft  of  CGrtfiiiw  miflichaving  himfelf,,  may  be  fined 
or  turned  uut,  at  the  difcretion  of  the  juflkes.  Offenders 
liable  to  be  fenc  to  the.  Hnuft  of  wfrtfliaitt  where  the 
time  ami  manner  of  their  punifhrnent  is  not  exprefsly 
limited  by  law,  may  be  commuted  until  the  next  Seflions, 
ot  until  difcharged  by  due  oourfe  of  Uw. 

By  the  faid  Suit.  2Z  Geo,  3.  c.  64.  §  I,  and  the  Stat. 
24  Gee.  3.  fit  a.  <,  ee.  §  1,  the  Quarter  ScJuona  may 
appoint  certain  juitice?  to  be  vilitors  and  infuecloiti 
of  houfes. —  The  Stat.  31  Geo.  3.  c.  46,  regulates 

the  appointment  and  condvcl  of  the  governor  and 
other  officers  of  fuch  houfes  ;  as  alfo  the  appointment 
of  the  vitking  juilices* — The  above  LrafrOtes  contain  alfo 
many  other  regulations  as  to  fuch  Hou/a  0/ con Xtjim,  a 
fchfdule  of  Rudj  and  Order  t  for  their  government  as  to 
employing  and  feeding  the  pcrJuns  therein  ;  and  which 
rules  and  orders  .ire  to  be  fixed  up  in  every  Houfr  of  Cor- 
rection, See  further  title* /W;  Traxfpcrtatfon  \  Fagumtj, 

HOUSEL,  See  fhfii^, 

HOUSEHOLDER,  Paftr-famUw.]  U  the  occupier 
of  a  houfe,  a  houle  keeper  or  mailer  of  a  family. 

HREDIGE,  Readily,  or  quickly  ,  Lrj>.  Airman,  e,  16. 
From  ihe  t^ax,  h^dinge,  i  r*.  b>:-\;t ,  in  a  (hort  time.  Cornell. 

1IUDEGELD,  See  Hidgttd. 

HUDSON'S  BAY  COMPANY.— \n  exclufive  trade 
to  a  parr  of  America  >  was  granted  in  1 670,  by  Chartti  If, 
to  thi  Governor  and  Company  r/"  Adi-rutureti  of  England h&d- 
r.  -o  Hudfpn*t  Bay  -.  I  ney  were  to  have  the  fote  trade 
an  J  commerce  of  and  to  all  the  fca%  bays,  {traits,  creeks, 
lakes,  rivers  and  founds  in  whatfoevcr  latitude,  that  lie 
tvitS'n  the  entrance  of  the  Straight  commonly  called 
HhJ/zh'i  bt£*igbts\  together  with  all  the  lands,  countries 
and  territories  upon  the  coafts  of  fuch  feas,  bays  and 
Itreightf,  a  h:ch  were  then  poffefFcd  by  any  Er;gi;Jh  Subject, 
or  the  Subjects  of  any  other  Chriilian  State;  together  with 
the  fi fhing  of  all  forts  of  fifli,  of  while?,  Jturgeon  and  all 
other  royal  filh,  together  with  the  royally  of  the  fea. 
But  this  cxtenfive  charter  has  not  received  any  parlia- 
mentary confuma:ionor  fanction.  AV^vw' 1  L&wtf '  Shipping, 
See  this  Dicl.  title  Navigation  AiU. 

HUE-avd  -  CRY, 
Hotesjum  zj  L'j    '-3->v  ;  from  two  F<cnch  words  Huer 
and  Crieti  both  fignifying  to  Ihout  cr  cry  aloud*! 
Mair^oaJ  in  bu  FoteJ?  Lays*  <cp  •  «9«  It,  faith, 

that  Btte  in  Latin,  tjl  vox  dokmis,  as  figni tying  the 
complaint  of  the  party,  and  dy  is  the  purfuit  of  the 
felon  upon  the  highway  upon  that  comoUint;  for  if 
the  party  robbed,  or  any  in  the  compam1  of  one  rob- 
bed or  murdered,  come  to  the  constable  <  f  the  next  town, 
and  deh:e  him  to  raife  the  /Vir  and  that  is,  m;ii;e 
the  complaint  known,  and  follow  cite  purfuit  after  the 
offender,  defcribing  the  p*rty,  and  the  wing  as  near 
as  he  can  tvhich  way  he  went ;  the  con  liable  ought  forth- 
with to  call  upon  the  paridi  k-r  all  in  feektng  the 
felon,  and  if  he  be  not  found  there,  then  to  give  the 


next  couilabie  notice,  and  the  next,  until  the  offender 
be  apprehended,  or  at  lealt  until  he  be  thui  purfued  unto 
the  lea  fide.  Of  this  dee  Brailw;  US*  3.  tiatL  z.  <ap.  y  : 
Smith  dr  R(p*  slnghr*  til-  t,  cap.  10,  and  trcc  it  at.  of 
Watckcfltr,  13  Edm*  1  1  Stais.  a  8  Ed.  3,  1 1  :  17  Elt^.  1  3. 
The  2tcTntani  had  fuch  purfuit  with  a  Cry  alter  often- 


dcrs,  which  they  called  Glamor  it?  we*;  Sec  G'twd  Cvf- 


tftmarj^  cap.  54-  And  it  may  probably  be  derived  from 
banwrt  /fagitart.  Hut  u  uJed  .tlonc  in  c;  ?r.  4  Ed.  \.fi.  2. 
In  the  ancient  records  this  is  (.ailed  li'rtjium  &  r/,j«ur. 
See  2  hfj}.  Jci.  ljz. 

But  the  clamor  dt  hav>  wss  not  a  purfuit  af:er  ofTt-n- 
ders,  but  a  challenge  of  any  thing  ro  be  hi*  own  after 
this  manner,  vis..  He  who  cemandtd  the  thing  dtd  wtrh 
a  loud  voice,  before  many  wilneflej-,  arTirm  it  to  te  bil 
proper  goods,  and  demanded  rciliiution.  This  the  Scott 
call  hfttrjium  5  and  Sktn*  faith,  it  is  reduced  From  the 
J-'rench  «>r? ,  he,  ttrt/irt,  (or  rather  t/y-?zf)  being  a  Ci\ 
ufed  before  a  proclamation  ;  the  manner  of  their  Hit*  and 
Cry  he  thus  dci'cribcih  ,  If  a  robbery  be  done,  a  horn  h 
blown,  and  an  ont-oy  made,  after  which,  if  tliep^riy  lice 
r.ivay,  and  doth  not  yuld  himfelf  to  the  King's  bailiff', 
he  may  lawfully  be  flain,  and  hanged  upon,  the  next 
gallows.  See  Shcat  in  v,  Hutejium.  • 

In  Rbt.  Cfauf.  30  H.  3.  m.  5,  we  find  a  command  to 
the  King's  trc.jfurer.  to  take  the  city  of  Lnulm  inro  the 
King's  hands,  becaufe  thecitiaens  did  aot^JeaaJi/ia  ttgtm 
&  awfnttudim  a  RfgHT,  r*\fc  the  Hut  ttnd  Oy  for  the  den  tit 
of  Gvido  tU  Autt*  and  others  w  ho  were  H-ic.  Cs-nwU. 

fine  cttui  Ctyt  is  alfo  defined  the  purfuit  of  an  offender 
from  town  to  town  till  be  be  taken  ;  which  all  that  are 
prefent  when  a  felony  is  committed,  or  a  dangerous  wound 
gh'cn,  are  by  the  Common-law,  as  well  as  by  the  i'tatute, 
bound  to  raifc  againll  the  offenders  who  efcapc,  00  pain, 
of  hue  and  imprifonmeni.  3  lt>f:.  1 J  6 .  1  r  7  i  z  b.\/i.  iji  : 
Dais.  jfn/!icc,  cap.  28,  joo  :  Fitz*  Ccrea,  395  :  Cro.  Eilx* 
654. 

The  raifiog  of  Hue  and  Cry  is  enjoined  by  the  Cvmmon 
law,  which  may  be  called  a  raiiing  of  it  at  the  fuit  of 
the  King;  as  well  as  by  fevrral  a£hof  parliament,  which 
may  be  called  a  raifmgof  k  at  the  fuit  of  a  prkaic  per- 
fon.  y  New  Abr.  61  - 

Hv  J-;  and  Crv,  fays  Elackflin* t  is  the  old  Ccmmon- 
law  procefs,  of  purfuing  with  horn  and  ivith  voice,  alt 
felon*,  and  fuch  as  have  dangeroully  wounded  another, 
BraM,  I.  3.  it.  i.  <\  I.  $  1:  Jlfrrr.  e.  2.  §6,  It  is  alio 
mentioned  in  Siai.  ti'e'lm.  j,  1  i.e.  and  4  £.1 .  Jt 
officio  cctvi/afcri}.  But  the  principal  jlalutc  rcla.ive  10  litis 
matter,  is  thut  of  Wtnebcfitr  13  E.  1.  ct,  1,4,  which  di- 
recls,  that  from  henceforth  every  county  (hall  be  fo  well 
kept,  that  immediately  upon  robberies  and  felonies  com- 
mitted,  frefh  fuit  fluill  be  made  from  town  to  town,  and 
from  county  to  county  ;  and  that  Uns  fad  Gy  ihall  be 
raifed  upon  the  felons,  and  ihey  that  keep  rJ;^  town  mall 
follow  with  Hue  and  Cry,  wiih  all  the  town  and  tla 
towns  near ;  and  fo  Hue  and  Crv  fhall  be  nvjdc  from 
town  to  town,  until  they  be  taken  and  deliverfd  to  th«s 
fherilF.  And,  that  fuch  Hue  and  Cry  may  mere  effectual, 
ly  be  made,  the  Hundred  »j  buui.^  by  the  lame  datutc 
**  3,  to  anfwer  for  all  robberies  therein  comtni  ted,  un- 
lefs  they  take  the  felon  ;  which  is  the  foundation  of  an 
action  «gamft  the  Hundred  in  cafe  ol  any  low  b)  robot;  yn 
By  Suit,  27  Elix.  1.  13,  no  Hue  and  C'rv  is  fufttutft'tj 
unlefj  maoc  with  both  hoi  k  men  and  footmen,  And  by 
Stat.  $  Gto.  2.  r,  l6T  the  conltable  or  lil;e  os'iccr  relu&n.^ 
pr  neglecting  to  make  Hue  and  Crv,  foilti.s  ;/«  h,.l]  n> 
the  Xing  and  half  to  the  prolecutiir,  with  I-jII  colU  ■  -ind 
the  whole  vill  or  di^nc't  i>  ftitl  tn  (Iriciuevs  liable  to  be 
amerced,  according  to  the  lu\\  ct  Atfitn\  \\  any  iuioti ^-  \\c 
committed  therein,  and  the  fciori  e[..ii,v-  Hut  ard  Viv 
m  iy  be  railed  eitht't  by  pietept  tf  3  JutUce  of  the  "3a_e 
or  by  a  peace  oflicer;,  or  b>  an)  private         that  &aow$ 
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of  4  felony.  2  Hal  P.  C.  ico,  IC4.  The  party  raifirg 
it  mult  acquaint  the  Conllable  of  the  vill  with  nil  the  at- 
tuntllances  which  he  knows  of  the  felony,  and  the  ptrfon 
or  the  felon  ;  aod  thereupon  the  Conllable  is  to  fearch  his 
own  town,  and  raife  all  the  neighbouring  vills,  and  make 
purfui:  with  horfe  and  foot  ;  and  in  the  profecution  of 
fiKh  Hue  and  Cry  the  Ccnftablc  and  his  attendant!)  have 
the  fame  powers,  protection,  and  indemnification,  as  if 
acting  under  the  warrant  of  a  Jullice  of  peace.  Hut  if  a 
man  wantonly  or  malicioufly  raifes  an  Hue  and  Cry, 
without  caufe,  he  dull  be  feverely  punilhcd  as  a  difturbcr 
of  the  public  peace,  i  Hani.  P.  C.  r  12.  ^  5. 

As  to  Hue  an/  Cry  at  Common-law,  it  Icems  to  be 
clearly  agreed,  that  a  ptivate  pcrfon  who  hath  been  rob- 
bed, or  who  knows  that  a  felony  ha:h  been  committed,  is 
not  only  authorised  to  levy  HaeaxdCry,  but  itftlfo  bound 
to  do  it  under  pain  of  rtne  and  imprilbnoieoe.  2  l*Jl.  172: 
3  I  iff.  1 16  :  1  1 'it/,  lit  ft.  P,  C.  464. 

From  hence  it  foflow?,  thataUUough  it  is  a  gocd  ccurfe, 
ns  Lord  Halt  fays,  to  have  a  precept  or  warrant  from  a 
jullice  of  peace  for  raifing  Hut  tmJ  C  ry,  yet  it  is  neither  of 
abfolute  neceHity,  nor  foroetitnes  convenient,  for  the  fe- 
lons m2y  cfcnpc  before  the  jullice  can  be  found  ;  alfo  Hue 
mmi  Cry  was  part  of  the  Jaw  before  the  £71/.  1  Ed.  3 
r  16,  which  tirll  inllituted  julliccs  of  the  peace.  2  Hal. 
H  P.  C.  99. 

It  is  incumbent  upon  conftaMer.  to  purfue  Hue  tnd  Cry 
when  called  upon,  and  they  are  fevcrcly  punilhablc  if  they 
neglect  it:  and  it  prevents  many  inconventen*. ies  it  they 
be  thc,rc;  for  it  gives  a  greater  authority  to  their  purfuit, 
and  enables  the  purfuanr,  in  his  atGilance,  to  plead  the 
general  iflue  upon  the  ftatures  7  Jae.  r.  cap.  5:21  Jac. 
t.rap.ti:  without  being  driven  to'  fpecial  pleading: 
therefore,  to  prevent  inconveniences  which  may  happen 
by  unrulinefs,  it  is  mo:!  advifable  that  the  conllable  be 
tailed  :  yet  upon  a  robbery,  or  ©'her  felony  committed, 
line  and  Cry  may  be  railed  by  the  country  in  tr.e  abtence 
of  the  conllable  ;  and  in  this  there  is  no  inconveniency, 
for  if  Km  ami  Cry  be  raifed  without  caufc,  they  that  rai  it- 
it  are  puniihabie  by  fine  and  imprifonnunt.  2  Hal.  Hp. 
i\  C.  90,  too 

The  regular  method  of  levying  I  fur  Ojtd  C>,  is  for  the 
pirty  to  go  to  the  conftable  of  the  next  town,  and 
declare  the  iaft,  and  deftnbe  the  offender,  and  the  way 
he  U  gone  ;  whereupon  the  confbble  ought  immediately, 
whether  it  be  nifjht  or  da> ,  to  raile  his  own  town,  and 
make  fcarch  for  ihe  offender;  and  upon  the  not  finding 
him.  to  fend  the  like  noiice,  with  the  uimoft  expedi- 
tion to  the  rr  nllables  of  all  the  neighbouring  towns, 
who  ought  in  like  manner  lb  fearch  for  the  offender,  and 
alfo  to  give  notice  vo  their  neighbouring  conliables,  and 
they  to  the  next,  till  the  offender  be  found.  3  lufl.  1 16  : 
DaU.  Juflce.  cap.  28  :  Gomp.  178:  %  Hawk.  P.  C.  75. 

1  he  conlUble  is  not  enly  to  make  fearch  in  his  own 
t\\\t  bot  alfo  to  raife  all  the  neighbouring  vills,  who 
are  all  to  purfue  the  Hut  ami  Oy  wirh  horfemen  as  well 
*s  footmen  uotil  the  offender  be  taken.  2  Hair.  Htjl.  P.  C. 
to  l .  »o  cafe  of  Hue  and  Cry  once  railed  and  Icvtrd  upon 
(up?rf:lof  a  felony  committed,  though  in  truth  there 
win  no  felony  committed;  yet  thofe  who  purfue  Hut  a?.d 
Ciy  may  arrcit,  and  proceed  as  if  a  felony  had  been 
rtally  eemmited.  2  Hal  Hi/I.  P.C  tot  :  5  H.  5  a  :  21 
//.  u.,,«  II  J' :   l  Bd.  4.8^9;  29  Ed.  3.  3^ :  2 


If  HurandCry  be  faifeJ  again  ft  a  pcrfun  certain  for  fe- 
lony, though  poffibly  he  is  innocent,  yes  thccon(tab!es,  and 
thofe  that  follow  the  Hut  and  Cry,  may  arrelt  and  imprifors 
him  in  the  common  gaol,  or  carry  htm  to  a  juitice  of  the 
peace.  2  Hal.  Hi/l.  P.  C.  1 02. 

If  the  perfon  purfoed  by  HtteaudCry  be  in  a  houfe  and 
the  doors  are  fhut,  and  refufed  to  be  opened  upon  demand 
of  the  conllable,  and  notice  given  of  his  bufinefs,  he  may 
break  op-n  the  doors ;  and  this  he  may  do  in  any  cafe 
where  he  may  arreit,  tho*  it  be  only  on  fufpicion  of  felony, 
fbr  i.  it  for  the  King  and  Commonwealth,  and  therefore  .t 
virtu  il  mm  omittas  is  in  the  cafe  ;  and  the  fame  law  i» 
upon  a  dangerous  wound  given,  and  a  H<e  and  Cry  levied 
upon  the  offender.  7  Ed.  3.  1 6  b  :  2  Hal.  Hi/.  P.  C.  102. 
See  title  Ctn/lahU. 

It  feenn  in  this  cafe,  that  if  he  cannot  be  othrrwife 
taken,  he  mar  be  killed,  and  the  neceiTity  excufcth  the 
conllable.  1  Hal  Ih  l.  P.  C.  to:.  Sec  title  Homicide. 

Upon  Hue  and  C»v  levied  againlt  any  perfon,  or  where 
any  Hut  and  Cry  come  to  a  conftable,  whether  the  pctfon 
be  certain  or  uncertain,  the  conlhblc  may  fearch  in  fLf- 
pccled  places  within  his  vill,  for  the  apprehending  of  the 
felons.  Dalt.  cap.  28:  2  Ed.  4  8  4  :  Ctvnp.  de  Pace  178  : 
2  Hal.  Hifl.  P.  C.  103.  See  trie  Cnjlalle. 

Iiu'  though  he  may  fearch  fufpeCted  places  or  houfes, 
yet  his  entry  mu:l  be  by  ppeu  d*»i,  for  he  cannot  break 
open  doors  barely  to  fearch,  unlet*  the  perfon  againlt 
whom  the  Hue  and  Cry  is  levied  be  there,  and  then  it  is 
true  lie  may;  therefore,  in  cfe  of  fuch  a  fearch,  the 
breaking  open  the  door  is  a:  his  peril,  viz.  juiltfuble  if 
he  be  there;  bu:  it  mufl  be  always  remembered,  rhat  in 
cafe  of  breaking  open  a  door,  there  mult  be  firtt  a  notice 
given  to  them  wtrhm»  of  his  buSrieft,  and  a  dema.U  of 
entrance,  and  a  re/ufj).  before  dooi  s  can  be  broken.  2 
Hal.  HiJI.  P.  C.  toy  See  title  Co  /iii/e. 

If  the  live  ar.d  Ciy  be  not  cgautlt  a  peribn  certain,  hut 
by  thccelcription  of  his  tlaturey  pcrf.n,  clothes,  horfe,  s*. 
the  and  Ox  doth  jollify  the  conitablc,  or  other  perfon, 
following  it,  in  apprehending  tne  pcrfon  Co  defcribed, 
whether  innocent  or  guilty,  {or  that  is  his  warrant;  iris 
a  kind  of  procefs  thai  the  law  allows,  (not  ufuil  in  other 
cafes)  viz.  to  arrctt  a  pcrfon  by  defcription.  2  Hal.  lljl. 
P.  C.  103. 

But  if  the  lh>-  ntd  Cry  be  upon  a  robbery,  burglary, 
manflaughter  or  other  felony  committed,  but  the  pctfon 
that  did  the  fact  is  neither  known  nor  defcribed  by  perfon, 
clothes  or  the  like  ;  yet  fuch  a  Hue  and  Ctj  is  good  as  hath  • 
brcn  laid,  and  mull  bepurfued,  though  no  pertcu  certain 
be  named  or  dekribed.  2  Ha!.  Hi//.  P.  C.  103. 

And  therefore  io  this  cafe,  all  that  can  be  done  Is,  for 
thofe  who  purfue  the  //;//  a.*d  C>yy  (0  t  ike  fu:h  perfon* 
as  they  have  probable  caufe  to  ct ;  as  tor  inltance, 
fuch  perfons  as  arc  vagrants,  th.t  cannot  give  aa  account 
wnerc  they  live,  whence  ;ft*y  are,  or  fuch  fupkious  per- 
(ons  as  come  fare  into  their  inn  or  lo  Jgings,  and  give  no 
reafonable  account  where  they  rud  been,  and  the  like.  2 
Ed.  4.  8  1 1  zlid.HiJ.P.C  j  03. 

There  can  be  no  doubt  but  that  both  by  the  Common, 
law,  as  alfo  by  the  fevera!  tfatutes  which  jnjotn  the  le- 
vying of  Hue  mad  Cry,  they  who  negieil  to  levy  ot.r, 
(whether  officers  of  jullice  or  oilier*)  or  w.'io  neglect  to 
purfue  it  when  rightly  levied,  are  puoiihable  by  india- 
ftVnt,  and  may  be  fined  a:.d  iuiprifoncd  for  fuch  neglect, 
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We  fhall  proceed  to  enquire  mare  particular!  r,  i.  On 
what  robbery  Hue  and  Cry  may  be  railed,  and  how  it 
ought  to  be  pufued  ■  3.  Of  bringing  tfcie  Action  j  at 
%i  hat  Time  ;  and  the  Evidence  necelTiry  ;  and  what  fhail 
excufc  the  Hundred  :  3,  Of  levying  the  Money. 

I,  The  levying  of  Hue  and  Cry  is  enjoined  by  fever  a  I 
a£h  of  parliament,  and  to  this  purpofe  it  Is  enafted  by 
Stai.  Wejlm.  1,  $Ed.  i.  cap.  gt  "  Thai  nil  be  ready  and 
apparelled  at  the  fummons  of  the  flieriff,  to  purfue  and 
arreft  felons.  " 

Though  Come  imagined  that  Hue  and  Cry  m$ ground- 
ed on  this  ftacute;  yet  Lord  Olr  fays,  That  it  was  ufed 
long  before,  as  appears  even  by  this  Ihtute,  which,  in- 
ilc.id  of  introducing  a  new  law,  inforccs  obedience  to  that 
which  was  founded  on  the  ancicn;  laws  of  the  redm. 
Z  hj}.  171. 

By  the  flatute  of  4  Ed.  1,  Dt  ojftcfo  cmnt^rh,  Hue 
and  Cry  fhall  be  levied  for  all  murders,  burglaries,  men 
Gain,  or  in  peril  to  be  flain,  as  otherwhere  is  ufed  in 
B*£btmij  and  all  mall  follow  the  Hue  and  Aeps  as  near 
as  they  can. 

Next  came  the  Stat,  of  WirK&t/ttr,  the  effect  of  which 
has  been  already  dated. 

By  Stat.  17  EUx.  r,  l|,  §  2,  it  is  cnacled,  "That 
the  inhabitants  and  Tenant*  of  every  hundred  (with  the 
franchiles  within  the  prectnel  I  hereof )  wherein  nttfigeiieti 
fault  or  defeel  of  purfuitand  frefh  fuit  after  Hue  and  Cry 
made  fhall  happen  to  bef  fhall  ao fiver  and  jathf)  tbr  0** 
fae.Vrj  of  all  fuch  money  arid  damages  as  fhall  i>e  reco- 
vered again  it  the  hundred,  with  the  franchifes  therein,  in 
which  any  robbery  or  felony  fliall  be  committed,  tu  be  re- 
covered by  action  of  debt,  by  and  in  the  name  of  the 
<lerk  of  the  peace  for  the  time  being,  of  or  in  every  fuch 
county,  and  recovery  by  the  party  or  parlies  robbed  fhall 
be,  without  naming  :hc  christian  name  or  fur  name  of  the 
faid  clerk  of  the  peace ;  which  moiety  fo  recovered  fhall  be 
totbe  ufe  of  the  inhabitant!  of  the  hundred  where  any 
fitch  robbery*  ttfe.  fhall  be  committed." 

It  feems  to  be  ad  mined,  that  no  kind  of  robbery  will 
make  the  hundred  liable,  but  that  which  is  done  openly, 
and  with  force  and  violence  and  that  therefore  the  pri- 
vate dealing,  or  taking  any  thing  from  the  party,  does  not 
come  within  the  flatutes  which  make  the  hundred  liable, 
becaufe  the  hundred  is  not  liable  for  not  preventing  the 
robbery,  but  becaufe  they  did  not  apprehend  the  robbers, 
which  in  private  felonies,  and  of  which  they  had  no  no- 
tice, it  would  be  difficult,  if  not  impoffiblc,  for  :hem  to 
do,  7  Co,  6}  7  :  z  Balk,  614. 

Atfo  it  hath  been  adjudged,  and, is  admitted  in  all  ihe 
books  which  fpeak  of  this  matter,  that  a  robbery  in  a 
houfe,  whether  it  be  by  day  or  by  night,  does  not  make 
the  hundred  liable:  The  reafons  whereof  are,  that  every 
man's  houfe  is  inlaw  efleemcd  his  caftle,  which  he  him* 
felf  is  obliged  ro  defend,  and  into  which  no  man  can  en- 
ter, to  fee  what  It  doing  there*  without  his  leave;  alfo 
being  done  in  a  houfe,  the  inhabitants  of  the  hundred 
cannot  be  prefumed  to  ha\e  notice  of  it,  fo  as  to  be  able 
to  apprehend  the  cfltnderi.  7  Cu.  6  it.  Studies  cafe. 

But  if  a  perfon  be  aifauited  in  the  highway,  and  car- 
ried into  a  hcufe,  aud  there  robbed,  it  feems  the  hundred 
fljafl  be  liable;  for  ctherwife  the  provifion  rmdc  by  the 
Hatote  wouid  bt  eluded.  1  §jit.  363.  and  fee  1  Sntt,6i+: 
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7  J/e<7.  159.  Alfo  it  doe^  no-  ifc-ms  neceffiry,  that  the 
robbery  ihould  be  committed  in  the  highway,  nor  al- 
ledged  ro  have  been  fo  by  the  plaintiff  in  hi*  dicLr,.  ..  0. 
7  ilJW.  159.  h  may  be  in  a  private  way,  or  be  in  a 
coppice  ;  and  in  both  cafes  the  hundied  (haH  be  charge- 
able. 2  $ait.6t±.  and  Carfb.  71  :  1  Mod.  zn  i- 
3  Me  J.  258  :  r  Sfaj,  60  :  CW.  ieo,  S,  C, 

It  is  clearly  agreed  that  for  a  robbery  committed  in 
the  night  the  hundred  \>  not  chargeable,  becaufe  they 
cannot  be  prefumed  to  hate  notice  thereof,  fd  as  to  be 
able  to  apprehend  the  robbers,  7  Ca,  6*h  2/.//,  569: 
3  Leon,  j jo. 

But  yet  it  is  not  nectKury  that  the  robbery  fhoutd  be 
committed  after  fun  rife,  and  before  fun-fcr,  fcr  if  theie 
be  a*  murh  day-lii'lit  at  the  time,  tliar  a  anting  cuuute- 
nance  may  bedificrned  thereby,  though  it  be  before  fun- 
rife  or  after  fun-fet,  the  hundred  fhall  be  liable,  7  (?*.  6  a : 
Cto.  Jat.  106  :  1  An  J.  I  j8:  1  Lro».  57  ;  iavii'  :  W* 
Ct'th.  7  x  :  Cvittb.  1 50  ;  3  Mtd.  a  i  8  :  1  fbeub  60,  S.  P. 

It  hath  been  held,  that  if  robbers  drive  or  oblfge  the 
waggoner  to  drive  his  waggon  from  the  highway  by  cay, 
buido  not  rob  or  take  any  thing  till  night,  that  yet  thin 
is  a  robbery  in  (he  day-time  fo  as  to  charge  the  hundred. 
1  $i&  ^63  :  7  M*d.  1 59  :  Huttw  i*5r 

If  he  that  is  robbed,  after  fh,  t.r?,  make  no  furrlicr 
purfuit  after  the  robbers,  action  lies  again  ft  the  hundred, 
+  Lec».  The  party  robbed  is  not  bound  to  puiiue 

the  rubber*  himfdf,  or  to  UtA  hii  hrrJefor  that  purcoie  i 
butJlill  has  his  remedy  againft  the  hundred,  if  they  art  not 
taken  r  thoJ  if  any  of  them  are  taken,  either  within  forty 
days  afrer  the  robbery,  or  before  the  pSain tiff  recovers,  the 
hundred  is  difcharged.  $id.  11.  When  a  man  if  robbed 
on  a  Sunday,  on  which  day  perfons  arc  fuppofed  to  be  at 
church,  and  none  ou^ht  to  travel,  the  hundred  is  not 
liable.  Sec  pat.  27  FJ  c.  I  3.  But  where  a  robbery  ii  done 
on  a  Sunday,  thop  the  hundred  ii  not  <Ji4trge.\bk',  Hue  d 
C>v  fliall  be  made  by  StAt.  29  C&> .  a,  r.  7  ;  And  if  a  pcrfbn 
be  robbed  going  to  church  in  a  country  town  or  village)  tm 
a  Sunday,  which  is  a  religious  duty  required  by  iaw,  ic 
has  been  held  an  action  lies  again  ft  the  hundred  ;  but  tmc 
if  one  be  robbed  on  that  day 'mother  traveiJing  for  ph  a- 
furc,  fitff.  which  is  prohibited  by  llatute.— 6  Ctt.  t.  C.  B* 
per  Kd*fr  chief  juftice. 

And  it  was  formerly  ruled  by  three  judges  on  the 
Sf/it.  of  Jf}/tfc»t  where  a  man  was  ribbed  on  a  $&#d, 
in  time  of  divine  fcrvice,  and  made  for  n>;d  &yt  that  tiie 
hundred  mould  be  charged  ;  for  m.-inv  pcrforts  arc  necetli- 
tated  to  travel  on  this  day ;  as  phyficians,  *g?(,  2  Ct  o.  496  : 
z  AV,  59:  Gwlb.  180 1  Sec  2  h'*!/.  /Jit,  937,  938,,  A 
robbety  molt  be  an  open  robbery,  rh,it  the  coumry  may 
take  notice  of  it*  to  make  the  Juuidred  aojTtycfa^je. 
7  Rct->r  6. 

A  man  b  fet  upon  and  annulled  oy  rt-bbers  in  one  !.ur,. 
dred,  and  carried  into  a  wood,  in  an 01  her  hundred, 
near  the  highway,  and  there  robbed  ;  rhe  action  fliall  be 
brought  againft  ihe  hundtcd  ^here  the  robbery  w*<t  done 
as  particularly  cxprclfcd  in  the  Hatute,  i,nd  not  iJic  hun- 
dred where  ihe  man  was  uiien  or  afj'auUcd  ;  becaufe  trse 
atTault  is  not  the  efiicicnt  ca\:(e  of  ihe  robbrry,  a*  a  Urokc 
is  thecaufe  of  murder,  2  7  1^7. 

But  fchere  goods  are  takeu  from  a  mar.  in  <-uc hundred, 
and  opened  in  another  ;  where  they  aie  hjrlt  taken  or 
4  *  feized, 
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fei?.?d,  they  arc  fblcn  ;  and  the  robbery  [j  committed. 
2  Lxll.  jlfo.  zy. 

By  ihc  Sum.  8  G.  #.  2.  if,  16,  no  procefs  for  appearance 
is  to  be  ferved  againll  the  hundred,  cjfr.  for  a  robbery 
committed,  but  on  the  high  conftable,  who  fhall  give  no- 
tice of  it  in  one  of  the  principal  market-towns,  fsSc.  and 
then  enter  an  appearance,  and  defend  the  action.  By 
Stat.  22  Get.  2.  c.  24,  No  pcrfon  fhall  recover  on  any  of 
the  llatutc*  of  Hue  nn<l  Cn<,  above  200/.  unlcfs  the  pcr- 
fon or  perfon*  fo  robbed  fhall  at  the  time  of  fuch  rob- 
bery be  together  in  company,  and  be  in  number  two 
at  the  Icalt,  to  attcil  the  truth  of  his  or  their  being  fo 
robbed . 

And  by  Stat.  30  (7.©.  2.  c.  3.  §  116,  and  4  Go.  3.  t.  2. 
*  1 18,  no  receiver  general  of  the  land-tax.  or  his  agent*, 
can  fue  the  hundred  for  a  robbery,  unlcfs  the  perfon* 
carrying  the  money  be  three  in  company. 

2.  The  general  doctrine  as  to  actions  is  as  follows. 
Where  a  robbery  i<  done  on  the  highway,  in  the  day-time, 
of  any  day  except  Sutt.hy,  the  hundred  where  committed 
is  anfwerablc  for  it :  but  notice  is  to  be  given  of  it,  with 
convenient  fpeed,  to  fome  of  the  inhabitants  of  the  next 
village,  to  the  intent  that  they  may  make  Hut-  ami  Cry  for 
the  apprehending  of  the  robbers,  or  no  action  will  lie 
ftgaiofl  the  hundred  :  and  if  any  of  the  robbers  arc  taken 
within  forty  days,  and  convicted,  the  hundred  fhall  bo 
e  ven  fed. 

In  3  It -j.  320,  it  is  faid,  that  upon  fcarch  of  the  par- 
liament roll  it  appears,  that  the  lUtutc  of  li'iutvn  gives 
only  forty  days  to  the  county,  and  that  the  fl.itutc 
28  Ed.  3.  t.  11,  is  but  a  confirmation  thereof;  and  ac- 
cordingly it  was  adjudged  good,  where  the  plaintiff 
brought  an  action  on  the  llatutc  of  //7v/o»,  ami  declared 
t.-.at  he  was  robbed,  and  none  of  the  robbers  taken  with- 
in forty  days,  according  to  the  faid  itatute  ,  and  with 
(his  the  modern  precedents  agree,  as  Rajl.  £^.406:  Co. 
Eat.  351:  Hern.  21  5  :  Ybf.  Brer.  141 :  2  Salk.  376. 

If  a  fervant  be  robbed  in  the  abfencc  of  his  mailer, 
of  his  mailer's  money,  it  is  clear  that  the  matter  may 
maintain  an  action  for  it  againft  the  hundred,  but  then 
the  fervant  mult  make  oath  that  he  knew  not  any  of  the 
robbers.  Go.  Car.  37.  Alio  the  fervant  being  robbed  in 
his  matter's  abfencc,  may  himfelf  maintain  an  action 
againft  the  hundred,  and  may  declare  that  he  was  pof- 
feiTed  ut  .it  hoti'tt  fuis  ptopr'i'ti,  &c.  And  though  the  jury 
find  that  he  was  fobbed  of  his  manor's  money,  yet  (hall 
he  recover  ;  for  the  fervant  is  poiTeifed  ut  <le  bonis  fuis 
pr*prii;,  againft  all,  and  in  refpect  of  all,  but  him  that 
hath  the  very  right.  2&*/i.  613-4:  4  Mod.  303  ■  Comb. 
263  :  I  Sid.  45. 

If  a  fervant  be  robbed  in  the  prefence  of  the  mailer, 
the  mailer  mult  fue  ;  and  the  oath  of  the  mailer  is  furii- 
cient.  2  Snlk.  613  :  Cartb.  I47. 

There  mult  bean  oath,  <pfd$  Cartb.  145  :  2  Sa/k.6i$  : 
I  Show.  94:  3  Mod.  2S7. 

Where  a  fervant  is  robbed,  he  mud  be  examined  and 
fvvorn  ;  but  if  the  mailer  be  prefent,  it  is  a  robbery  of 
him.  SL10.  241  :  I  Leon.  323.  If  a  quaker  be  robbed, 
or  a  min's  fervant  being  a  quaker,  and  either  refufc  to 
take  an  oath  of  the  robbery,  and  that  he  did  not  know- 
any  of  the  robbers,  the  hundred  is  not  anfwerable  ;  fur 
the  Stat,  of  27  Eliz.  c.  1 3,  was  made  to  prevent  combina 
lion  between  pcrfons  robbed  and  the  robbers.  2  Salk.  613. 


But  the  mailer's  oath  where  the  fer  van:  is  a  quaker,  cr 
othei  wife,  and  being  robbed  in  his  prefence,  will  main- 
tain the  action  in  his  own  name.  C;  :o.  1  ;6.  And  a 
plaintiff  hod  judgment  on  his  oath,  though  his  fervant 
that  waj  robbed  with  him  knew  one  of  the  robbers.  When 
a  carrier  is  robbed  of  another  man's  goods,  he  or  the 
owner  may  fue  the  hundred  j  but  the  carrier  is  to  give 
notice,  and  make  oath,  OA .  though  the  owner  of  the  goo  as 
brings  the  action.  2  Sawta",  380. 

If  /I.  and  /?.  travelling  together  are  robbed  of  a  fum 
of  money,  to  which  they  are  both  jointly  intitlcd,  they 
may  both  join  in  an  action  againll  the  hundicd  ;  bat  other- 
wift  they  bad  feparate  anddifiinctinteretL.  D„  ,  370  a, 
pi.  59. 

By  Stat.  27  F/  r..  .  13.  §  11,  it  is  enacted,  That  no 
perfon  that  fhall  happen  to  be  robbed  fhall  maintain  .my 
action,  or  take  any  benefit  of  the  llatutes  which  make 
the  hundred  liable,  except  the  perfon  fo  robbed  (hill, 
with  as  much  convenient  fpeed  as  may  be,  give  notice  of 
the  robbery  fo  committed  unto  fome  of  the  inhabitants  of 
fome  town,  village  or  hamlet,  near  unto  the  place  where 
any  fuch  robbery  lhall  be  committed. 

In  the  conflruition  of  this  claufe  of  the  flatuie  it  hath 
been  holden,  That  if  a  perfon  be  robbed  in  3  highway 
in  divijis  bundrcdtnuin ,  he  need  not  give  notice  to  the  in- 
habitants of  each  hundred,  but  notice  to  either  of  thcoi 
is  fufheicnt.  Cro.  Jac.  675,  Sec  Cr?.  C«  .  4 1 ,  370  :  1 
Sboiu.  94. 

It  hath  been  refolvcd,  that  though  the  notice  given  be 
five  miles  from  the  place  where  the  robbery  was  commit- 
ted, that  it  is  fufficicrtt ;  the  rcafon  w  hereof  is,  becaufe 
that  the  party,  who  is  a  llranger  to  the  country,  cannot 
haveconuzance  of  the  ncarcll  place  or  town.  Shir.k.  \  \  • 
and  fee  2  Leen.  82. 

Alio  if  the  party  robbed  give  notice  with  a;  much  con- 
venient fixed  as  may  be,  though  he  be  othcrwifc  remifi 
in  not  purfuing  the  robber*,  or  rcfufes  to  lend  his  horfe 
for  that  purpofe,  yet  he  fhaJl  not  lofc  his  action  for  thu, 
nor  the  hunJred  be  excufed.  March  11:2  Lion.  82. 

Now  by  Stmt.  8  Geo.  2.  cap.  16.  §  1,  it  is  further  en- 
acted, "  That  no  pcrfon  fliall  maiotain  any  action  againft 
the  hundred,  unlefs  he  fhall,  (befides  the  notice  already 
required  by  the  Stat.  27  Eliz.  c.  1  j,)  with  as  much  conve- 
nient fpeed  as  may  be,  after  any  robbery  committed,  give 
notice  thereof  to  one  of  the  conftablcs  of  the  hundred, 
or  to  fome  conltablc,  borfholder,  headborough  or  tith- 
ingman  of  fome  town,  parifh,  village,  hamlet  or  tithing 
near  unto  the  place  where  fuch  robbery  lhall  happen,  or 
fhall  leave  notice  in  writing  of  fuch  jobbery  at  the  dwell- 
ing houfe  of  fuch  conltablc,  Bfr,  defcrioing,  fo  far  as 
the  nature  and  circumltanccs  of  the  cafe  will  admit,  the 
felon,  and  the  time  md  place  of  the  robbery,  and  alfo 
lhall,  within  the  fpace  of  twenty  days  next  after  the  rob- 
bery committed,  caufe  public  notice  to  be  given  thereof 
in  the  Lwdm  Gazette,  therein  likevvife  defcribing,  fo  far 
as  the  nature  and  circumltanccs  of  the  cafe  will  admit, 
the  felon,  and  the  time  and  place  of  fuch  robbery,  toge- 
ther with  the  goods  and  effect  w  hereof  he  was  robbed." 

By  Stat.  27  El:z.  c.  13.  §  11,  it  is  enacted,  "That 
the  party  robbed  fhall  not  have  any  action,  except  he 
fhall  firll,  within  twenty  days  next  before  fuch  action  to 
be  brought,  be  examined  upon  his  corporal  oath,  before 
fome  jultice  of  the  peace  of  the  county  where  the  robbery 
was  committed,  whether  he  knows  the  parties  that  com- 
mitted 
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nitted  the  robbery,  or  any  of  them  ;  and  if,  upon  exa- 
mination, it  be  confefTed,  that  he  knows  the  parties,  or 
any  of  them,  that  then  he  Ihall,  before  the  action  be 
commenced,  enter  into  fufficient  bond  hy  recognizance 
before  the  hid  jui! ice,  effectually  to  profe'eote  the  fame 
perfon  and  perfons." 

In  theconftrv&tbe  of  thisclaufcof  the  ftatute,  the  fol- 
lowing points  have  been  holdcn  ; 

That  if  the  parry  does  not  know  the  robbeis  at  the  time 
of  the  robbery  committed,  tho*  he  happens  to  know  them 
afterward,  it  is  not  material.  March  \i. 

It  ha?h  been  adjudged,  that  the  oath  may  be  taken  be- 
fore  &  jullicc  of  the  county,  though  not  in  the  county  at 
the  time  of  adminiilering  it.  I  Jotui  239. 

As  to  giving  bond  for  payment  of  cofls,  by  St.it. 
S  Uro.  z.  e.ip,  16.  it  is  enacted,  "  That,  before  any  action 
commenced,  the  party  Ihall  go  before  the  chief  clerk,  or 
fecondary,  or  the  filazcr  of  the  county  wherein  fuch  rob- 
bery fliall  happen,  or  the  clerk  of  the  picas  of  that  court 
wherein  fuch  action  is  intrnded  to  be  brought,  or  their 
refpective  deputies,  or  before  the  flierifF  of  the  county 
wherein  the  robbery  fliall  happen,  and  enter  into  a  bond 
to  the  high  conliable,  or  high  conllables  of  the  hundred 
in  uhich  the  robbery  fnal!  be  committed,  in  the  penal 
fum  of  one  hundred  pounds  with  two  fulficicnt  furetics  to 
be  approved  of  by  fuch  chief  clerk,  £«7r.  with  condition 
for  lecuring  to  fuch  hiph  conllabic  or  high  conllal.-ks,  the 
due  payment  of  his  or  their  colh,  after  the  fame  mall  be 
taxed  by  the  proper  officer,  in  cafe  the  plaintiff  in  fuch 
action  flu'l  happen  to  be  nonfuiied,  or  ihall  difconiinuc 
the  action,  01  in  cafe  judgment  Ihall  be  given  on  demur- 
rer, or  a  vcrdkt  againll  him." 

Cofh  arc  nlways  given  in  anions  on  the  tUtufe*  of  Hue 
and  Cry,  where  damages  are  recovered.  1  Trrm  Rep.ji. 

By  Star.  27  Ehz.  c.  j  3.  The  action  U  to  be  brought 
within  c,./  >w;r  after  the  roobery  committed. 

In  the  conflruclion  of  this  Ilatutc  it  hath  been  holdcn  ; 
Thit  if  a  perfon  be  robbed  the  9th  of  03cbn  13  Jae. 
and  fo  laid  that  the  telle  of  the  writ  be  the  9th  Oflibcr 
14  Jae.  that  this  is  not  purfuant  10  the  Ilatutc  ;  and 
that  in  this  action,  which  is  penal  againll  the  hundred, 
there  is  no  reafon  to  exclude  the  day  on  vvhich  the  fail 
was  done,  nor  to  make  fuch  conduction  M  is  done  in 
protections  and  the  inroimentof  deeds,  which  have  always 
received  a  benign  interpretation.  Hub.  1  39,  140 :  Mcor 
S78.  //.  1233:  1  £>o:c\/.  156.  6.  C.  Vide  1  Sid,  1 39 : 
\K.b.  495, 

An  action  was  brought  by  the  mailer,  on  the  ftatute 
of  Winn*,  for  a  robbery  committed  c  n  his  fer vant,  in 
which  he  declared  of  an  afi'.iult  and  battery  done  to  him- 
felt,  (though  then  50  miles  from  the  plate),  alio  that  he 
made  oath  that  he  did  not  know  any  of  the  perfons ;  the 
ifluc  was  entered  of  record,  and  the  jury  appeared  at  the 
bar  ready  to  try  it ;  but  being  lor  other  buiincfs  adjourn- 
ed to  ano:her  Jay,  the  plaintiff  obfciving  his  millake 
moved  to  amend,  by  declaring  of  a  robbery  on  his  fer- 
vant,  Wr.  and  it  appealing  that  the  year  in  which  the 
action  mull  be  brougni  was  expired,  and  confequently 
:hc  action  mutt  be  lolt  if  not  allowed,  the  couit,  after  long 
debate  and  confideraticn  of  fbrntCC  precedents,  admitted 
him  to  amend.  3  Lei.  347. 

It  feems  that,  from  the  iKCcJ.ty  cf  the  cafe,  the  party 
himfeif  that  was  robbed  is  to  be  admitted  as  a  witnels, 
but  then  his  teltimony  mufl  be  corroborated  by  collateral 
proof  and  circumllances,  and  lu^h  as  may  induce  a  jury 


to  believe  that  a  robbery  was  actually  committfd,  and 
that  the  party  loft  what  he  declared  for.  2  lev*,  iz. 

By  Siat.  8  Geo.  2.  c.  16,  it  is  enacted,  •*  That  in  any 
action  againft  any  hundred,  any  perfon  inhabiting  within 
the  hundred,  or  any  franchife  thereof,  /hail  be  admitted 
as  witnefs  for  or  on  behalf  of  the  hundred." 

If  an  action  againft  the  hundred  be  difconiinucd,  on  a 
new  action  brought,  there  mufl  be  a  new  oath  taken  within 
forty  days  before  the  lall  action  brought.  Sid,  139.  In 
action  upon  the  ilatutc  cf  Hue  tufd  C>yt  the  declaration  is 
good,  though  the  plaimifr'doth  r.ot  lay.  that  the  jufticeof 
peace  who  took  the  catb  lived  prope  heum  where  the  rob- 
bery was  committed.  And  oath  was  made  before  a  j-f- 
tice  of  peace  of  the  county  where  the  robbery  was  0  •. 
in  a  place  of  another  neighbouring  county ;  and  it  was 
held  good.  Cn.  dr.  211. 

If  a  julticc  of  peace  refufc  to  examine  a  perfon  robbed, 
and  to  take  bis  oath,  action  on  the  Ilatutc  lies  againll  the 
juftice.  1  Ixon.  323.  It  is  fafe  to  fay  the  plaintiff  gave 
notice  at  fuch  a  place,  near  the  place  where  the  robbery 
was  done  ;  and  though  that  place  where  notice  is  given  be 
in  another  hundred  or  county,  yet  it  is  good  enough  ; 
for  a  llranger  may  not  know  the  confines  of  the  hundred 
or  county.  Go.  dr.  41,  379:  3  Salk.  184.  , 

If  there  be  a  millake  of  the  puriin  in  the  declaration 
where  the  robbery  was,  if  it  be  laid  in  the  right  hundred 
it  is  well  enough.  2  Lfon.  212.  And  though  the  party 
puts  more  in  his  declaration  than  he  can  prove,  fpj  10 
much  as  he  can  prove  it  ihall  be  good.  p*.  Jae.  343. 

Upon  a  trial  in  thefe  cafes,  the  party  mutl  fUc  his  ori- 
ginal, and  be  fure  to  have  a  true  copy  thereof,  and 
wimeflcs  to  prove  it;  and  he  muftaifo  have  the  arfidni: 
or  oath,  and  a  witnefs  to  prove  the  taking  it.  2  LiU, 
Mr.  25. 

By  Shit.  27  Eliz.  e.  13.  §  8,  it  is  enacted,  «  That  where 
any  robbery  is  committed  by  two,  or  a  greater  number 
of  malcfadors,  and  that  it  happen  any  one  of  the  laid 
offenders  to  be  apprehended  by  purfuit,  to  be  made  ac- 
cording to  the  ilatutes,  that  then,  no  hundred  or  fran- 
chife mall  in  any  w  ife  incur  the  penalty  lofs  or  forfeiture 
mentioned  in  theJUtutcs,  although  the  refidue  of  the 
malefactors  fliall  happen  to  cfcape."  See  1 /V/./.  118 
325  :  Pay/s.  221:  2  Lt  v.  4. 

If  Hue  and  Cry  be  made  towards  one  part  of  the 
county,  and  an  inhabitant  of  the  hundred  apprehends  one 
of  the  robbers  within  another,  this  is  a  taking  within  ihe 
ftatute.  1  f'riu.  118,  119. 

By  the  Stat.  8  Cro.  2.  tmp,  16.  it  is  enacted,  "  That  no 
hundred,  or  franchife  therein,  fhall  be  chargeable  by  vir- 
tue of  any  of  the  Ilatutes,  if  any  one  or  more  of  the 
felons,  by  whom  futh  robbery  Ihall  be  committed,  be 
apprehended  within  the  fpace  of  forty  days  next  after 
public  notice  given  in  the  LquJ:n  Gazette,  as  by  ihe 
Ilatutc  is  provided.  • 

3.  By  Stat.  27  £/.«.  e.  13.  ^  14.  it  ii  cir.ctcd,  "  That 
after  execution  of  damages  by  tho  party  cr  parties  fo  rob- 
bed had,  it  fhall  be  lawful  (upon  complaint  made  by  the 
party  charged)  to  and  for  two  jefttee*  of  the  peace  (where- 
of one  to  be  cf  the  antrum)  of  the  f?me  county,  inha- 
biting within  the  hundred,  or  near  untj  the  fame  where 
any  fuch  execution  Ihall  be  had,  to  aflefs  and  tax  ratcablv 
and  prcportionably,  according  to  their  difcrctions,  all 
and  every  the  town?,  pariflies,  villages  and  hamlets,  as 
wcil  of  thefaid  hundied  where  an}  lu^h  robbery  fl.a!!  be 
4  T  2  comumted^ 
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commitied,  as  of  the  liberties  within  the  faid  hundred, 
ft  and  toward  an  cqaal  contribution,  lobe  had  and  made 
fcf  the  relief  of  the  inhabitants,  againlt  whom  the  party 
or  parties  robbed  before  rhat  time  had  execution." 

The  confrablrs,  t$c>  are  10  levy  the  money  and  pay  it 
o«r  to  the  juftices,  and  (hey  are  to  deliver  it  over  to 
the  inhabitants*  for  whofc  ufe  it  was  collected. 

The  fame  taxation  is  to  be  in  cafes  where  there  is  de- 
fault or  negligence  of  purfuit  and  frelh  fuit,  for  the  be 
nrfitof  hih.ibiranTj  having  damages  or  money  levied  on 
thrm,  (See  ante  $.) 

By  the  Sffit.  8  Cn.  2  f.  16,  already  referred  to,  after 
judgment  Bgwnftthe  hundred,  nr>  proceft  lhall  be  faned 
on  the  high  ton  liable  or  anv  inhabitant :  but  the  fhcnfFon 
receipt  of  the  writ  of  execution  fhaN  Ihcw  it  graiit  to 
two  j  a  Rices  of  the  peace  in  or  near  the  hundred,  who 
fluft  fpeedilycaufe  an  affcfTment  to  be  levied  purfuant  to 
the  Star.  57  £A  e.  *3  and  atfo  for  the  neccflhry  expences 
of  the  high  cfmllabtc  above  the  coll*  and  damages  re- 
covered, of  which,  on  notice  from  the  two  juftices,  he 
fTult  give  an  account  and  proof  on  oath  to  their  fatisfac- 
lion,  having  firA  caufed  his  attorney's  bill  to  be  taxed.  §4. 

The  merit?  lhall  pay  the  money  levied  to  the  parties 
-cahoot  fee,  and  indorfe  the  day  of  receiving  the  writ 
of  execution,  rnd  not   he  coifed  upon,  for  a  return  till 
taxty  days  after*    And  See  $iaf,  22       2.  t,  ,\(k  §34. 

And  the  like  aiTellmcni  fiuil  be  in  cafe  the  plaintiff  be 
uoniuir,  difcontinue,  or  have  a  verdict  or  judgment  qoj 
demurrer  pain  ■}  him,  if  by  infolvenry  of  the  plaintiff' or 
I  ..relics,  he  taanot  be  rctmbiirfed  on  the  bond  of  J  00/. 
ptnnbv;  and  the  ninney  levied  (h.ill  be  paid  lo  the  juf- 
tices for  the  high  conftablc  in  ten  days  after  it  is  levied, 
t  7.  9.  of  faid  Stat.  S  Gf*.  a%  ti  I  ft 

And  the  juilices  may  limit  a  time  not  exceeding  thirty 
r.  ■;,-?  for  levying  fuch  aftefTmcnt;  and  the  officer  appoint- 
ed refuting  or  neglecting  to  levy  and  pay  the  money,  tfc, 
in  foch  lime,  forfeits  double  the  futn.  5  9,  JO, 

II  there  be  judgment  againil  the  hundred,  it  may  be 
!  eg.-:  nil  the  in  [habitants  of  the  fame  hundred  by 
fitrt fa^inj-    So  it  may  be  levied  upon  any  one,  who  has 
iJndsm  his pofleflion  within  the  hundred,  though  he  has 

Kii'iTc  nor  lodging  there  ;  for  he  Is  an  inhabitant,  ft. 
3  $mikL.4*$i — Upon  a  leftee,  or  purcbafer  after  the  rob. 
r  <  rj  er.rurr.ined  R.  AV.-  r  5  — So  it  may  be  levied  upon 
cue  or  two  of  the  inhabitants.  But  if  a  man  come  toin- 
h-rbir  in  an.  hundred  after  a  robbery  done*  he  ihill  not 
te  chared,  R.  Hun.  125  t  Cw/.  per  Bartiltyl  Mar.?/.  z&, 

I lUISShRlUM.  A  fhip  ufed  to  tr.tnfport  horfes  ;  de- 
rived, as  fume  will  have  ir*  from  the  Fr*  haht  i.e.  a 
door;  beoauie,  when  the  horfes  are  put  on  ihipboard,  the 
door*  or  hatches  arc  fnut  upon  them,  to  krrp  out  tht- 
r-r.  BrmpMA  i  190 — Thcfe  thips  have  been  termed 
Ujttrt. 

HUISSIliK.  An  uftier  of  a  court,  or  in  the  King's 
pa  her,  {tfr*  See  Vjtxr. 

HULK  A,  A  hu[k  or  final!  veflet.  Waffog.  594. 

HUt-Kb.  for  felons  \  See  title  Tratt/^\ru'  -t.\ 

H\JlLt  A  rt-lraint  of  exactions  taken  there,  Stat* 
r 7  /Ytn.  3.  c.  3.  Their  duties  on  fait  hlh.  and  herrings 
lerlored^  '>tatr.  33  thn.  S*  c.  33  :  5  El^  t.  3.  The 

C'-i  bjmsr  0/  tittU  to  have  a  deputy  refident  at  Stat. 
1  EOT-  c  il./i   Fir  ereiling  workhoufea  and  msin- 
^(tftoing  the  pojr  at  Huil,  bee  //rfr;.  15  Cw.  J .  c,  J  c ; 
tV,  2. 17.  See  this  Dtc).  titi*  Fi/h  ;  tfavigatto  Aflu 


HULLWS,  A  hill  —/*  hultUt^  Www,  i.e.  m  hin= 
anu  d.iles.  Afijr.         ra.  t,  ^T  301. 

HUMACJIUM,  A  jnoia  place,  Mon.  A*?l.  \  tar.  f. 

HL'MBEH.  (river}  in  Tvkjhirtt  filh-garths  and  pile*, 
&c.  to  be  removed,  Stat.  23  Hea,  3.  c.       bee  title  Ftfa 

HUNDRED. 

KuJtDjtsoiTM,  c?^f*rfi»>]  A  part  or  divifion  of  a  Shir*  ^ 
fo  called,  cither  becaufe  of  old  each  but  JrtA  found  too 
mtrjullbrs  of  the  King's  peace,  or  a  hundred  able  merr 
for  hi*  wars.  But  more  probably  it  is  fo  called,  becaufc 
it  was  com po fed  of  an  hundred  families.  Jt  >f  true, 
BtvmpUn  telti  us,  that  an  hundred  contains  tfuttttn  vi/lai  ; 
and  Gh'al<foj  C/tmin^fis  writes,  that  the  Ijh  of  J/.M  hath. 
343  WW.  But  in  theft  places  the  word  triJJa  murt  be- 
taken for  a  country  family  ;  for  it  cannot  mean  a  village, 
brcaufe  there  .ire  not  above  40  villages  in  that  jflartd. 
So  where  Lombard  fays,  rhat  an  hundred  is  fo  calfed,  a 
namoti  rtntun  ttomirtHm,  it  mull  be  ^adctrtood  of  an  hun- 
dred men,  who  are  bean's  or  chiefs  of  fo  many  families. 

Thcfe  were  ftrti  ordained  by  King  AH*td\  the  iqih 
Kin of  rhv  tKti  Sa.wi  •,  Lara^arJ  -.nba  Cent uri a,  Thij 
dividing  counties  into  hundreds,  for  better  government^ 
King  Mfrti  brought  from  Germany  \  For  there  itnu^  or 
cfrttrjTa,  u  a  jurifdiftion  over  an  hundred  towns.  See  r 
Cuw  -ti,  tic:  iafeoiii  §  4. 

In  ancient  times,  it  was  ordained  for  the  more  fu  re  keep- 
ing of  the  Teace,  that  all  free- born  men  mould  call  them- 
feKxs  into  fe  vera  I  companies  by  10  in  each  company, 
a  1 : 1 1  that  every  of  lliefe  ten  men  mould  be  furety  and 
pledge  for  [he  frjrcli-comiu^  of  hts  fclioa-s.  For  which 
caulc  thtfe  companiej  in  muse  places  were  clled  tithix** 
and  as  ten  umcj  ten  makes  an  100,  (0  becaufe  it  tvas  alfo 
appointcJ  that  ten  of  thcfe  tithing*  ihould  at  certain 
times  meet  together  fnr  nutters  of  v/^rcr  weight*  there- 
fore that  general  aflemoiy  was  called  an  hundred,  . 

The  hundred  h  governed  by  an  high  conrtable  or 
bailiff;  and  formerly  there  was  regularly  held  in  it  tho 
hundred'COLirt  for  the  trial  of  duties  though  noiv  fallen 
m:o  difufe.  Infomeof  the  more  ,\ or r hern  counties  the fc 
hundreds  are  called  wapentakes.  1  Cmm^lM/^eL  §-4*3* 
115:  an  J  Sec  4  C'.<mm>  c.  33. 

This  ii  the  original  of  hundreds,  which  Hill  re- 
tain the  namet  but  the  jurifdittion  is  devolved  to  the 
'  county  court,  fome  few  excepted,  which  have  been  by 
j  priirifcge  annexed  to  the  crown,  or  granted  10  fome  great 
Subject,  and  lb  remaift  Hill  in  tbe  nature  of  a  franchife. 
This  hab  been  over  tlnce  the  Stat.  1^  Ed.  3.^.  t.  cap*  9* 
whereby  thefie  huud  red-courts,  formerly  farmed  out  by 
the  ShetifT  to  other  roen*  were  a!|*  or  rhc  molt  part  re- 
duord  io  the  County-court,         lo  remain  a*  prclcnt. 

Sut  now*  by  bund  red- courts  we  undcriland  fcveral 
friancfiilcs,  ^herein  the  fherif}"  has  nothing  to  do  by  his 
ordinary  authority,  except  they  of  she  hundred  refuie  to 
do  their  oifioe*  See  \¥<jt  past  1  :  SymUi, 
At  hundredum  fvfi  Pojfb&j  &  oti  proximum  hundrcduni 
poji  frfiitm  Sr.  MUk.^Mus.  AwL  z  f-ar.j'.  293  at 

An  hundred  is  to  have  jurifdi&ion  or  poivcr  to  admi- 
oilltrjutlice  in  100  vills,  or  of  ico  men,  or  of  ioo  pa- 
ri (hes.  tfr.  Court  Sartm ,//.  8.  cites  8     7.  3-P" 

Every  ward  in  Lci  h-i  is  an  hundred  in  a  county,  and 
every  parHh  in.  Lo  ^c*  is  a  vill  in  an  hundred.  9  A\-/>, 

Hundreds 


HUNDRED. 


HUE 


Hundreds  were  cither  parcel  of  the  coufities.snd  there 
the  flieriff*  did  conElitntc  bailrff*,  thofe  hundreds 

which  were  anciently  pared  of  the  farm  of  the  flteriffs, 
that  the  llatute  t  Ed.  J.  t.  II,  fpcaks  oO  ;  or  elfe  they 
were  fuch  as  were  granted  out.  which  the  lord  of  the 
hundred  fometime*  held  at  form,  and  fometimes  io  fee, 
called  hundreds  in  fee,  liberties  of  hundreds,  franchife* 
or"  hundreds.  Vent.  405. 

In  the  time  of  King  AifrtA  the  kingdom  was  in  groff, 
and  then  divided  into  counties  and  hundreds,  and  all  per- 
form then  came  within  one  hundred  or  other;  and  then 
the  King's  relations  had  the  g>.  wmmenr  of  them,  and 
therefore  they  were  called  CM/iZttgmtn&  s  (cotffos)  and  fo 
are  the  Earls  [t.em  Ittt)*  Lord  -it  cute  n  aim,  ftyled  at  thi? 
day  ;  but  when  the  office  became  troub'eiumej  there  were 
ordained  Ficcatmitcj,  f which  name  rcm;.ini  10 
this  day,  and  the  others  continue  to  be  called  Ctn.ftingtdnrit  \ 
but  have  no  power  in  the  county,  having  only  the  hono- 
isry  name  of  tar  Is  or  L'amitet  of  fufh  or  fuch  a  county, 
Safe  l  or  the  better  government  of  thele  counties,  the  I 
Ficceaittitti  had  two  court:  ;  but  out  of  thofe  the  King 
granted  petty  leeta  and  com 1 5- baron  ;  but  the  tourn  of 
the  theriff  had  yet  3  fuprrintendant  power f  they  being 
derived  001  of  the  flier  irf's  tourn.  See  Dyer  1  3. 

The  King  afterwards  granted  away  fome  hundreds  in 
fee-ftmplc,  and  fomc  franchife*,  and  the  Jaft  excluded 
the  King  utterly,  but  the  hundreds  granted  in  fee  were  not 
wholly  exempt.  On  this  arofe  fonie  confufion,  and  the 
parliament  hereon  took  notice,  that  the  execution  of 
juLkice  was  by  this  much  interrupted,  and  therefore  came 
the  ftatute  of  Lime.  9  Ed.  z.  fl.  2;  That  Cberiffs  mould 
be  fufhxienc  perfons,,  and  have  lands  in  the  county,  and 
fobe  able  toanfwer  both  the  King  and  county,  and  that 
bailiffs  and  farmers  of  hundreds  Ihould  be  fufheient  men. 
And  at  this  time  hundreds  were  grantable  for  yean. 

Then  came  the  Aatute  of  2  F.d,  3.  ec.  4,  5  ;  That 
fherifis  mould  continue  but  for  one  year.  But  this  took 
riot  away  the  whole  inconvenience  :  for  the  Crown  ftill 
granted  away  bailiwicks  and  hundreds,  for  lives,  at  rents 
at  inch  execflivedcar  rates,  that  made  them  endeavour  to 
makeup  their  money  by  unlawful  means  ;  and  therefore 
came  feJbNto  2  Ed.  3.  cap.  1 1  i  1 4  M  3.  tfyl  9.  By 
the  firft  it  was  enacted*  That  all  hundreds  and  wapen- 
takes granted  by  the  King  fhalE  be  annexed  to  the  county, 
2nd  not  fevered.  And  by  the  other  Ikacute,  that  all  Ihould 
be  annexed,  and  the  flier  iff  ihould  have  power  to  put  in 
bailiffs,  for  which  he  will  anfwer,  and  no  more  Aiould  be 
granted  for  the  luture;  and  one  reafon  of  this  was.  be- 
caufe  the  King  granted  away  hundreds,  and  abated  not 
the  fhenft \*z  farm.  J*gi  a  $WW  9S*  99- 

Hundreds  are  liable  to  penalty  on  exportation  cf  woolt 
jtf  X  />";,V.  3.  ft  z8.  %  S.— Liable  to  damages  fulhined 
by  riotoufly  pulling  down  buildings,  1  Get.  J ../?.  2.  c.  j.  $ 
g4  By  killing  catile,  cutting  down  trees,  burning  houlcs. 

gfe.  9  I.  a  ii-  §7*  29  Gin*  f  56-  $,9'  Uy  c,ic" 
ilroying  turnpikes,  or  works  on  navigable  rivers,  8  Geo. 
2.  t.  20.  §  6  —By  cutting  hop-binds;  ioG«.  2.  1.  31. 
§  4.  —By  detlroying  corn  to  prevent  exportation,  1 1  &?, 
2.  £.  22,  $  5,- — ■  Hy  wounding  otricefi  of  the  cuiloms,  19 
GV*.  2,  t.  34  ^  Or  by  delhoying  woods,  &e.  29 
(ite\  2.  l.  36.  \  9.— So  in  cafes  of  robbery*    Sec  title 

tftfcopd  Cry.  bo  for  the  deduction  of  mines  or  pits  of 

r0aL  Bar?'*  J,  title  ti*ndr<e!>  Sec  this  Dift.  under  the 
feveral  titles. 


Inhabitants  \vi:hin  the  hundred  maybe  witneffe*  for 
the  hundred.  8  Gn.  a,  c.j6. 

The  word h'.uuHdum  is  fometimes  taken  for  an  im- 
munity or  privilege,  whereby  a  man  u  quit  of  money 


or  cUtoms  due  to  the  hundred?,  CWv/V. 

rfUNDRED- COURT,  Is  only  a  larger  court-b*ronP 
being  heJd  for  all  the  inhabitants  of  a.  pnrsicukr  huo- 
drsc  inftrad  of  a  in.'ner,  i\.e  Iree  fuitors  are  berc  the 
judges,  and  the  ileward  the  regiiier,  as  in  the  cafe  of  a 
court.baion.  It  is  not  a  Cw.n  ef  f&erd,  an<S  tt  refctnbfes 
a  court  baron  in  nil  points,  except  that  in  point  of  terri- 
tory it  is  of  a  greater  jurisdiction. 

According  to  Bl^hhut.  it*  inliicuttcn  was  probably 
co  eval  ^iih  that  01  hundredi  Lhcntf^jvrj,  introduced t 
though  not  invented,  bv  A/red,  Leing  derived  from  the 
polity  of  the  ancient  Gamat;j,  See  t  Gnm.  Intrvd  §  4. 
and  this  Die\,  title*  Csunty  Cgurt  ;  Cwrt  Baron;  &>urt  Liet\ 
Qmflallt,  Mumited,  be 

HUNDRfiDORS,  AW,^mV]  Perfons  ferving  on 
jurifi,  or  fit  to  be  iftjpancJled  thereon  for  trials,  dwelling 
^i'hm  trie  hundred  where  the  land  in  queftion  lies.  Srat. 
35  H.  8,  c  6,  And  default  pf  Ma^dtfdtPt  was  a  challenge 
or  exception  to  panels  of  fheriffv.  by  our  law,  till  the  Stat. 
4  &  j  /inn.  r/r/i.  16  ordained,  that,  to  prevent  delays  hy 
rtrafon  of  *.h,dlengcs  to  panels  cf  ju':.r^  dt-tiult  i>f 
tfuftdrcdorj,  t?t'.  writs  of  ft  tut  e  facial  for  iris!  of  any 
action  in  the  courts  at  IVrjttnhtjitt ,  fliatl  be  awarded  of 
the  6edy  of  1  h e  proper  cm'.rj  where  the  iffue  is  triable. 
See  title  Jmy 

Wmdredar  alio  fignifics  him  that  hath  the  jurifdiclion 
of  the  hundred,  and  is  in  fome  places  applied  to  the 
tjoJltJf  of  an  bunded.  See  Sfd&ri  1 3  Eil.  1.  r.  38  :  9  Ed.  3 : 
1  Ed.  3  j  Nort:' j  Mritr,  lib.  I. 

HUNDRKD-LAGH,  from  the  Sax.  le.v]  h  m 
$4xwt  the  hundred  court*  Mamwod,  far.  1 .  f>ag .  t. 

HUNDKED.PKNNY.  Was  collecled  by  the  ftiexi.r 
or  lord  of  the  bandrtd.  in  oner  it  Jht  ftljidwn.  Com*  . 
and  fee  Sfelm.  Gkjf*  Pence  of  the  b*mh*d  is  mentioned 
in  Dctn  fdny.  And  it  is  elfe  where  called,  hundrerffth*  Cb.trr. 
K.  Job.  Egidh  Epifc  He>*f. 

HUNDREDol/lENA.  Dwellers  or  inhabitants  of 
a  liunartd.  Cbmt<t  Edgar.  Reg  j  M«n*  sin*.  t.  p.  i6+ 
HUNGER.  According  to  the  prefent  do^rinr.  ih.n- 
g?}  will  not  juftify  Healing  food,  to  relieve  a  prcfeoc  ne* 
ceflity.  E  HaKP,\G\  54.  And  the  doftrine  feems  jull, 
as  (on  convitlion)  ajudgemay  refptte  and  a  King^/jr^. 
an  advantage  whic  h  is  wanting  in  many  Mates  ;  partU 
cularly  thofe  which  are  democrat ica I.  The  ancient  doc- 
trine* (that  it  would  juliify)  if  now  in  force,  might  open 
a  door  to  many  villanics.  And,  in  this  conimerciaf  ibte. 
thofe  who  can  labour  need  not  fear  ftarving.  Thofe  th..; 
cannot,  and  who  are  jtc&rt  the  iaws  have  msdu  a  prc^i- 
fion  for,  iice  4  Cwim*  3  1 . 

HUNTING.  By  ftat.  !  Hm.y.c.  7,  dnk^/vt  hismln^ 
in  any  legal  fore  ft,  park  or  warren,  not  being  the  FJng^s 
properly,  hy  nighty  or  with  pamfed  facet  declared  to  he 
Angle  f(iiny.  And  by  Stat.  y  Ged*  1.  c*  iz,  Appearing 
armed  with  ft.ee*  Hoiked,  or  diiguifed,  to  hmt%  wound, 
kill,  or  Ilea!  deer,  to  rob  a  warren,  or  Ileal  hlh,  hfdejpf 
without  benclit  of  clergy.  See  titles  Dat  Stealer) :  Game: 

nun 

HURDLE,  A  Jlcdgeor  Hurdle  ufed  to  dtaw  traitori. 
to  execution.  See  title  Execution  {Criminal) 

HURDEREFERST, 


H  U  R 


H  V  T  H. 


HURDEREFERST,  A  Domeuick  or  one  of  the 
familv.  from  the  Sax.  hjred,  familiu,  and  fetefiy  fsrmut. 
Lcf.H  i .  <*.  8. 

HURRERS.  The  cappers  and  hat-makers  of  London 
were  formerly  one  diviiion  of  the  llab<rdajhersy  called  by 
this  name.  Stortft  Snrv.  Lond.  312. 

HURST,  HYRST,  HERST.  from  the  Six.  tfyrfl, 
i.e.  a  wood  or  grove  of  trees.]  There  are  many  places 
in  Kent,  Suffix  and  Hantfjbire,  which  begin  and  end  with 
thi>  f>  liable;  and  the  rc:ifon  may  be,  becaufc  the  great 
Wood  called  /Indrtfwold extended  through  thofc  counuci. 
dwell. 

HURST  CASTLE.  U  fo  called,  becaufe  Htuaicd  near 
the  wood*.  So  H^jh-a  i>  a  woody  place  ;  and  probably 
from  thence  is  derived  Hurjlty,  now,  SMtfi  ft! village 
in  Bettjhirt.  CoweU. 

HURTARDUS,  HURTUS,  A  ram  or  wether,  a 
Ihccp.  Men.  An\l  torn.  2.  faj>.  666. 

HUS  and  HANT,  Words  ufed  in  ancient  plead- 
ing«  — Henricus  P.  cjptuj  per  qunitniniam  mercattrum 
Plaudrtte  i£f  imfrtfenatus,  tiffot  Domino  Regi  Hua  &  Hant 
in plegiu  ad  Jfandut:  refio,  fcf  fid  refpondendum  pradielis  mcr- 
eatmitut  &  omr-ibus  alia,  qui  verfut  turn  loqni  *uolntr;nt :  ct 
<ii :  t  6  irnunt  qui  nwnui  opium  qukl  dierut  Hen.  P.  per  Ho* 
&  Hant  \<r:ut  ad f.mnonttjonrm  Regis  <vel  Conciliifui  in 
C  •  j  Reus  apud Shepway,  W  quod flabit  ibi  nclo%&c. 
PL.  if.  coram  CotuiLo  Dent.  Reg.  Aunt  27  H.  3  :  Rot.  9. 
8eC  t  *mmt  Plegium,  ft:it  Johannes  Doc  fef  Richard  us 
Roe.  4  In/?.  7  a. 

HUSBAND  and  V.'IFF,,  Are  made  fo  by  marriage, 
and  being  thus  joined,  are  accounted  but  one  perfon  in 
law.  Lit.  l68.  See  this  Did.  title  Baron  <trd  Ft  dr. 

HUSBANDRY  and  HUSBANDMAN.  There  hav- 
ing been  great  decay  of  Hufbandry  and  hofpitality,  it 
was  enacted  by  Jlat.  39  Bike.  £;  1,  now  obfolcte,  that  one 
half  of  the  houfes  decayed  mould  be  creeled,  and  forty 
acres  of  arable  land  laid  to  them,  by  the  perion,  his  heir, 
executor,  fifa  who  fufFered  the  decay  :  and  they  were  to 
keep  the  houfes  and  lands  in  repair. 

The  decaying  of  houfes  of  hulbandrv  prohibited,  P  >tt. 
4H.7.  c.  19:  6//.  S  c.  5:  7  H.S.c.i  :  27//  8.  c.  iz  : 
2^3  Pl>.  &  Ma.  c:  1,2:  39  EL  c.  I.  All  now  appa- 
xently  expired  or  obfoleie. — Wood  not  to  be  turned  to 
tillage  or  paflure.  fiat.  35  //.  8.  r.  17.  $  3.  Land  to  be 
re-convcrtcd  to  tillage,  5  6  Ed.  6.  c.  5:  5  El.  c.  2.  re- 
pealed by  /.it.  3;  El.  c.  7.  $  20.  Who  mav  be  compelled 
to  fervcin  huloandry,  5  EL  c  4.  $  7 —How  H-jfoandmcn 
fhall  take  apprentices,  c,  /:/.  c  4.  <j  25.  Sec  titles  La- 
beureis  :  Apprentices.  Arabic  land  not  to  be  converted  to 
pafture,  39  EL  c.  z.  ;  but  not  to  extend  10  Sot  thvmbei  land 
43  EL  c.  9.  S  3 2-— Obfotett. 

HUSBRECE,  from  Sax.  Mtr,  a  houfe  and  briee,  a 
breaking  ]  Was  that  offence  lunr.erly  which  we  now  call 
twglan:  Blount.  See  title  Burglary. 

HUSCARLE,  A  menial  Icrvant:  It  fignifies  properly 
a  flout  man,  or  a  domcthc;  alfo  the  damefsicai  gatherers 
of  the  Battel  tributes  were  anciently  called  bufcaries.  The 
word  is  often  found  in  Domej'da>y  where  it  is  faid  the 
town  of  Dtrchefier  paid  to  the  ufc  of  buftailti  or  ho-.f- 
caries,  one  mark  of  uiver.  Dome/day. 


HUSCANS,  Fr.  W-,;-.]  A  fort  of  boot,  or  buCim 
made  of  coirfedotb,  and  worn  over  the  (lockings,  men- 
tioned in  the  ancient  Star.  4  £./.  4.  r.  7. 

HUSKASTNB,  Sax.  fat,  i.e.  domus  it  fxrft,  f:\us.] 
He  that  holjeih  houfe  and  land. — B>ac2.  lik  3.  tru  v.  2. 
C0p\  10.  See  HwJre/ie. 

HUSGABLE.  fafeablttm.]  Houfe  rent,  or  fome  tax 
or  tribute  laid  upon  houfes.  Mon.jing.  tan.  z.p.  2C4. 

HUSSEL1NG-HEOPLE.  Comniui.itanu  ;  from  the 
Sax.  Jcu.il  or  ouifd,  wuich  figniiies  the  holy  facramcnt  .- 
Sec  title  Hafiue. 

HUST1 NGS, bnf*ingttm,  from  the  Sax.  bt,Jiinget  i.  c, 
ntit  .  o:  .;:]  A  court  held  before  ihe  L»j .)/ 3.0, 
nnd  Aldermen  of  iMd'w,  and  is  the  principal  and  Vu- 
prcmc  court  of  the  city:  and  of  the  great  antiquity  of 
this  court,  we  find  honourabic  mention  made  in  the  laws 
of  King  E.li.-a  d  /'V  C  nf-  ■!  r  \  Dele:  tt£m  m  London, 
qstje  ejl  eaput  Regni  &  Legum,  ftmp.tr  Curia  Domini  Regit 
fingulisfeptiviaws  d;e  lan.c  hu flings  j'tdtri  \S  tennt;  fund  11  a 
en:m  erat  dim  esi  ardi{i:ata  md  t>iftar%  (jf  ad  modum  lif  in  me- 
wi$rmm  vehrii  Maxtor  1  roj:e,  nfqne  :n  hod,ernum  diem 
•  .  /  'J  jut  a  IS  dignitaUi^iS  Lbfrtatet  rtgiiifqat  eonfuetudmts 
antiqu.t  MfgjfaT  Troja:,  in  ft  tvntir.et :  et  tottfuttndir.es  fuas 

:  fempct  itt.'totabilitate  toB/etvat,'  i$c.  Other  cities  and 
towns  have  alio  had  a  Court  of  the  fame  name  ;  as  fnn. 
chefler^  7'ork,  Ltneclnt  &c.  Fltta  lib.  2.  c.  55  :  4  Inf.  247  : 
SuUa  10  Ei.  2.  r«  1.  Sec  this  Dicl.  titles  C>*-/  of  Hujl- 
ingi  :  London. 

liUrESILM  n  CLAMOR,  a  HUE  and  CRY; 
See  th3t  title. 

HUT1LAN,  Taxei.  ftfi*.  Angl.  ton.  1.  p.  586. 

HYBERtNAGlUM,  1  he  fcafon  /or  fowing  winter 
corn,  between  itifc/mthm  and  Cbudmas  ;  as  Trtma^ium 
is  the  feafon  for  fowing  the  fummer  corn  in  the  fpring  of 
the  year:  Thefe  wore*  were  taken  fometiracs  for  the  dif- 
ferent fcaforu  ;  other  times  for  the  different  lands  on 
which  the  feveral  kinds  of  grain  were  fowed  ;  and  fome- 
tinics  for  the  different  corn  ;  as  Hybfmagtwn  was  applied 
ro  wheat  and  rye,  which  we  llill  call  ~.vmter-eorn ;  and 
urmag'tum  to  barley,  oats,  fcjff.  which  we  term  funtmrr-com: 
thefe  words  arehkewue  wrA'.cn  .^er  . upturn  and  tbtma^tum. 
Fleta,  Lb.  2.  cat>.  73.  §  1 8. 

H  YD  AGE.  bee  WrnufU 

HYDE  or  LAND,  and  HYDEGILD.  See  Ihie  and 

Hida?e. 

HYPOTHECS,  In  the  civil  law,  was  where  ti.e 
pofieluoa  of  the  thing  pledged  remained  with  the  debtor, 
iaji.  L  4.  e.  6.f.  7  :  '2  Conwt  1 59.  See  titles  Bailment. 

To  HYPOTHECATE,  A  lhip,  from  the  Lar. 
thna,  a  pledge.]  Is  to  pawn  the  fame  lor  necetfaries ; 
and  a  mailer  nny  hypothecate  either  lhip  or  goods  for  re- 
lief when  in  dnbvft  -t  lea.  for  he  rcprefenti  tne  traders 
as  well  as  owners  :■  2nd  in  whole  hands  focver  a  lhip  or 
goods  hypothecated  ccunc.  ehev  are  liable.  1  Salt.  ^4  : 
zLd.Abr.  19 y.  See  titles  lvfarancc  IV  :  F.i'i.t  ;  Mtr- 
chant ;  Ship ;  Mcrtgttgt,  CtJ'c. 

HYTH,  A  p?rt  or  lutie  haven  to  latlc or  unlade  wares 
;it,  as  ^jj'ni-bjr/j,  L.im/»'0ytbt  'Je.  New  R>cl  of  Entne  , 
.tel.  3.-—  Dt  rota  meMriate  Oytbj-  fst.c  m$  CSv.  cum  i:bt  c  - 
troitM  &  ex:tu,  ir.  Mm.  Jigl.  z  fut.jol.  i^z.    Alio  a 
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Tic.  ACCESSARY,  II.  4,  After  the  recital  of  Stat.  1  dm.  c*  9.  and  its  effttfs,  add  and  by  SfttL  10  Gti.  3.  e.  4?, 
buyers  or  receivers  of  HoJen  jewels,  gold  or  filver  plate,  where  the  Healing  lhall 
have  been  accompanied  with  burglary  or  robbery,  may  be  tried  (and  tranfported 
for  14  years)  before  the  conviction  of  the  principal  " 

ADMIRAL  and  I  To  the  laft  column  bin  one  of  this  article,  the  4th  parag.  of  the  col,  after  "See  the  5/,and  DoagU 
ADMIRALTY   J  6 1 4."  add  4 1  and  Stat.  3 5  Geo.  3.  rf.  34, 66,  and  this  Didh  ClU  Navy.** 

ANNL4TY,*  At  the  end  of  this  article  add  "  See  Stat.  33  G;o.  3.  f.  14.  i  as  to  the  Royal  E change  Aflarance 

Annuity  Company." 

APPRENTICE.  Before  the  laft  par,  in  the  3a  col  of  this  article  «*  The  jufliees"  &c.  put  II  and  m  the  3d 

par.  oi  the  next  col.  line  10,  after  the  Word  "  paid"  add  '*  (and  by  Stat.  33  G«,  3* 
c  5  5,  may  line  the  mailer  for  fuch  ill  ufage)'* — In  the  next  par,  lice  6\  for  33  G«.  3, 
read  3  z       3 . 

ARREST. — Col.  3.  line  23.  for  "  term"  read  11  town." 

AUCTIONS. — Line  6.  after  the  words  "  explained  by  flatutcs"  add  (l  aS  Geo.  3.  r>  37," 

BANK.*— Col.  2. after  line  24.  add  "See  Stat.  $$Gt9.i<c.  30;  as  to  the  forgery  01  tramferi  and  dividend-war- 
rants, tjfc*'* 

BANKRUPT,  III.  t.  In  the  lalb  par,  of  thts  Divifion  afcer  Stat.  $Ge&.  z.  <r,  30.  add  **  And  an  action  may  accord- 
ingly be  maintained  for  fuch  debt.  5  Term  Rep,  287," 

BOOKS.— At  the  end  of  par.  3.  of  this  article,  add  "See  Bias.  34  GV.  3.  r.  20  ;  and  this  Diet,  tide  Literary 
Prvfrttj." 

BREAD-— Par.  2.  line  1*  after  29.  add  "(explained  andrcftraincd  as  to  the  time  of  profecutbn,  which  Is  limited 

to  '0am  days>  by  Stat*  33  Geo.  3.  e<  37  ) 
For  CAUTIONE  ADMITTENDT  read  ADMITTENDA. 

COALS. — Line  29.  after  13.  add  **  (explained  as  to  coals  carried  coathvife  in  Sc9tlar.dt  by  Stat.  33  Geo.  3.  e.  69.)" 
DOttER,  IV,  Col,  2.  par.  2  and  4.  for  "  1  In/1,  366."  read  "  1  Infl.  36  4." 

EXECUTION,  III.  4.  Col.  z.  par  3.  line  3.  after  "  100/."  add  "and  by         33  Gee.  3,*  5.  to  300/." 
EXECUTOR,  V.  6.  Col.  ult.  par.  2.  line  18.  for  "rent  atfett"  read  «  reatafeii." 
<— . —      ...  ,  V.  8.  Par.  3.  line  5.  for  ** attend'*  read  "intend." 

«FELON  Y  — Cot.  2.  line  penult,  for L*  Foreign  State,  ferving,"  lead  "  Foreign  State,  going  out  of  the  realm  to  fer^e, 

without  taking  Oath  of  Allegiance/* 
GAOL  AKn  GAOLER.-— Line  it.  for  "  healed"  read  "treated?* 

HIGHWAYS,  VI.  (A)  t.  col.  2*  par.  3.  line  12-16.  dele  from  ''Perfons  above  18— -to— fix  days  duty"— that  part 
of  the  Stat.  1 3  Geo.  3.  f.  78,  being  repealed  by  Stat,  34  Get.  3.  r.  74, 
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